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WEST VIRGINIA ADMINISTRATIVE REGULATIONS
DEPARTMENT OF ENERGY FILED
TITLE 238 SERIES 8 RESJUL 11 A4 904
' OFiiCE OF W37 VIREMIA
TITLE: Rules and Regulations Coverning the Sumission andffAZTpToOValTsE

a Comprehensive Mine Safety Program for Coal Mining Operations
in the State of West Virginia _

Section 38.8.1 General

1.1 Authority - These rules and regulations are issued under
authority of West Virginia Code Chapter 22A, Article 1A, Section 34.

1.2 Effective Date - These rules and regulations were promulgated on

the day of , 1989, and became effective on the day of
, 1888.
1.3 State Register - These rules and regulations were published in _
the State Register in the Office of the Secretary of State on the day
of , 18889, /

Section 38.8.2 Preamble: Comprehensive Mine Safety Program for Coal
Mining Cperations in the State of West Virginia

2.1 Purgose. The primary goal of Chapter 22A, Ariicle 14, Section 34
of the Code is to protect the health and safety of this State's coal miners
by increasing safety awareness, and by providing a safe work place
through the development and implementation of comprehensive safety
programs for each ccal mine in the State. The purpose of these regulations

‘\is to implement the mandate of Chapter 22A, Article 1A, Section 34 of the
Code by requiring each coal operztor to develop a comprehensive safety
program for each active mine, and by detailing the requirements for such
programs. In implementing such mandate, it is recognized that different
tvpes of safety programs may be developed for each mine, depending upon
the output of the particular mine, the number of emplovees of the
particular mine, the Ilocation of the particular mine, and the rphysiecal
features of the particular mine.

Section 38.8.3 Definitions

3.1 Unless the context in which a word or phrase appears clearly
requires a different meaning, all terms used _in these rules and
regulations, which are not defined herein, shall have the meanings set
forth in Chapter 22A, Article 1A, Section 1 of the Code.

(a) Active Mining Operation: The term "active mining operation" shall
mean, when used hersin, any active surface mining operation or active
underground mining operation.
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_'.]f‘itle 38, Series 8
" Seetion 3.1

1) The term "active underground mining operation” shall mean an
underground coal mine which is ventilated, and in which miners
are extraeting-eosb-from-He-netursi-deposits- emploved.

23 The term "active surface mining cperation” shall mean a surface
coal mine where %he--operstors--direci- -aciiv*ty‘—md— the-minersl~
eireet ~work--tfor--the recover ¥- of-ceal~from-tte natureb depestts
miners are employved.

(b) Comprehensive Mine Safety Program: The term "comprehensive
mine safety program,"” "comprehensive safety program,” or '"program” shall
mean the particular safety program at each mine as reguired in Chapter
224, Articie 1A, Section 34 of the Code, which is developed and submitied
by the coal operator, approved by the Director, and includes such level of
the safety program components set forth in Section 38.8.7 (7.2} of these
rules and regulations as the cperator deems appropriate. Such program
shall include and address the extraction, production, processing and
preparation activities of-4he-active-mining--—operatiorrs conducted by the
mine operator, or persens contracted by the mine operator.

(¢) Code: The term "Code” shall mean the Code of West Virginia of
1831, as amended. :

(d) Director: The term "Director" shall mean the Director of the
Division of Health, Safety and Training of the West Virginia Depariment of

Energy. B—epartme'rrtm‘-ﬂh*res-

(e) Mine: The term "mine," when used herein, shall mean any
"surface coal mine" or "underground cozl mine" as defined herein.

(£) Surface Coal Mine: The term "surface coal mine” shall mean a
surface area of land, and all structures, faeilities, machinery, tools,
equipment, excavations, and other property, real or personal, placed upon
or above the surface of such land by dny person, which are used in, or
to be used in, or resulting from, the weork of extracting coal from its
natural deposits in the earth by any means or method, and the work of
preparing the coal so extracted, and includes custem coal preparation
facilities. If is identified by one Federal identification number.

(g) Underground Coal Mine: The term "underground cozal mine® shall
mean a mine as defined in Chapter 27A, Article 14, Section l(a)(SJ of the
Code.

Section 38.8.4 Responsikility for Comprehensive Mine Safety Programs

4.1 The design, development, submission, implementations evaluation
and medification of the comprehensive mine safety program shall be the
responsibility of the operator of each mine.
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- Title 38, Series 8
Section 5.1

Section 38.8.5 Submission of Initial Compriehensive Mine Safety Programs

5.1 Within six (8) months of the effective date of these rules and
regulations, each operator shall submit for approval to the Director a
written comprehnensive safety program feor each active mine.

5.2 AL -speraters--of--rew-mines—-end-of-dnsctive--mines-for-whaiclr-a-
eemprehensive-—safety - progaem--has--not-been-—-eporoved--zre - tegquired-to-
Rotiss-the--Dircetop-when--asetive-mining-operations-Beghr-or-resume-—ond-~
shell-submis-to-the-DHrester-witAin-ninety-(S-days—-after thre-imitistien-or-
poasumpton---of--gotive—mining - operztons—a--comprehensive-—mine-safety-

Brocrem + - o ded - Rewerer - thet-if-aedive-minin g- operatiens-aze-initisted-
6r-resiHRed -t bin-six-{-S-ropths-of-theeffectbro-date-of-these -rutes—ard-
regidations ~—thren-—-the--—operater--shall--submit-its-comprenensive - safety~
program-within-the-skr{5r-menth-peried-or-within-the-ninety-£283-cakendar-
éa*f——%e_iod-——w%neﬂﬁ—e“—ls——greﬁm .~ All operators of new mines shall submit

a comprehensive mine safety program, and have such program appreved by
the Direcior prior to commencement of work or operations by miners at the
mine site.

5.3 After the effective date of these regulations, zll mines, which are
temporarily inactive but which have an zpproved comprehensive safety
program, shall resume operations under the comprehensive safely program
for that mine in effect at the time such mine was temporarily clesed. If the
operator elects to retain the existing comprehensive safety program, the
operator shall notlfy the Director withirr-thirty--¢307-calendar-dave—after-
resuming -active—-mining-oberatiensr prior to the resumption of work by
miners at the mine. If ihe operator elecis to modify the exdsting
comprehensive safety program, the operater shall submit such modifications
to the Dlrector within 90 calendar days after resuming sactive mining
operations. ) '

Section 28.8.8 Mine Evaluation for Development of the Initial
Comprehensive bine Safety Program; Submitials to Director

€.1 In developing the initial comprehensive safety program, the
operator shall analyze the wvaricus program componenis, contzined in
Section 38.8.7 of these rules and regulations, in conjunction with the
evaluation criteria provided in Secticn 8.2 of these rules and regulations,
and shall take into considersation the ouiput of the particular mine, the
number of emplovees of the particular mine, the location of the particular
mine, or any other aspect of the particular mine deemed relevant by the
operator. Based upon this analysis and evaluation of the type of safely
program needed at a particular mine, the operator shall proceed to develop
2 comprehensive mine safety program composed of the appropriate
cuomponents contained in Section 38.8.7 of these rules and regulations, and
a plan and appropriate procedures for implementing esch of the components
of the program.

6.2 Zach operator shall sumit to the Director for approval a

comprenensive mine safety program in accordance with these rules and
regulations. In addition, each operator shall submit the following:
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Title 38, Series 8
Section 6.2

f1) A statement that the analysis and evaluation raquirsd by Secticn 6.1
of these rules and regulations has been completed;

(2) A statement indicating which process the operator has szlecied,
consistent with Section 11.1 of these rules and regulations, to permit
the emplovees of the mine an opportunity to review and comment on
the proposed program;

(3) A list of safety instructors and thelr certifications, and/or
qualifications, who will have primary responsibility for planning and
conducting safety training at the mine;

(4) A statement that the proposed comprehensive mine safety program was
posted in accordance with Section 11.4 of these rules and regulations;
and ’ :

(5) The name of the person or persons representing the operator,
including his title or position and mailing address or telephone
number, who con be notified by the Director for all matters
concerning the operator’s comprehensive mine safety program. -

6.3 Within -minets~-£983 thirty (30) calendar days after submission of
the initial comprehensive safety program, the Director shall either approve
the program as submitied, or shall reject and return the program to the
operator for modification and resubmission, stating in detail the reasons
for such rejection. If the program is rejected, the Direcicr shall give the
operator a reascnable length of time to modify and resubmit such program.

Section 38.8.7 Primary Safetv Program Components

7.1 Different tvpes of comprehensive mine safely programs may be
developed for each mine, depending upon the output of the particular
mine, the number of employees of the particular mine, the location of the
particular mine, the physical features of the particular mine, or any other
aspect of the particular mine deemed relevant by the operator. Depending
upon the safety program needs of a particular mine, the comprehensive
mine safety program may include any or all of the components contained in
Section 7.2 of these rules and regulations.

7.2 A comprehensive mine safety program may include:
(1) The opérator's safety policy for each mine;

(2) The operator's policies regarding personal safety protection of each
worker (hard hats, shoes, eic);

(3) 8Safety training programs and objectives including any or all of the
following: ’

{(a) Classroom training;
(b) Workplace training;
{e) Safety meetings, and
(é) Informal training
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Title 38, Series §
Section 7.2(4)

(4) The cperator's practices and procedures for promoting:

{a) Safe werking practices for personnel,
=
(b) Sale working conditions in the mine environment, and
(¢) Safe working practices for machinery, equipment, and svstems.

(3) The operator's emergency provisions and procedures at the mine;

(8) The operator's proecedures for accident investigation and reporting,
which may ineclude;

{(a) Investigzation,

(k) Filing, -
(e¢) Ansalysis, and

(d) Toilow-up

(7) The operator's practices and procedures f{or comprehensive mine
safety program promotion and enforcement; and

(8) Buech other components deemed necessary by the operator te

effectuate the grals of Chapter 224, Article 1A, Section 34 of the
Code. '

Section 38.8.8 Annual Review of the Comprehensive Mine Safety Program

3.1 Each operator shaill conduct an annual review of the
comprehensive mine safety program In effect ai each mine. The purpose of
the review shall be to determine the efiectiveness of the comprehensive
mine safetly program by evaluating the components of the program to
determine whether modifications fo the existing program are necessary and
desirable,

(a) Each operator shall submif to the Director within thirty (30). days
after the anniversary date of the program, a report whiich shall contain
the findings of the annusl review, a statement indicating whether as a
result of such review, modifications ic the existing program are necessary,
and if applicable, proposed medifications to the existing program. When
modifications to the existing program ars submiiied, t{he e¢pserator may
request, and the Director may issue, temporary approval of requested
modifications pending the Director’s firnal review and approval.

(b} The Director will review the annual report submiited by the
operator aznd will either approve the report, or reiect the report, stating
in detail the reasons for reiection. The reasons for rejeciicn may include
proposed changes to the program deemed necessary by the Director and
neot included by the operator.

{¢) If rejected, the Director shall give the operator a reazsonable
pericd of time to modify and resubmit such report =and proposed
modifications.” If within thirty (30} calendar days subsequent to receipt of
the report or proposed modifications by the Director, no action has been
taken by the Director, the proposed report and modifications shaill be

cunsidered approved.
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Title 38, Series 8
Section 8.1(d)

(d) The anniversary date of the program shall be the date the initial
program was approved by the Director.

8.2 The annual ewvaluation conducted pursuant to subsection 8.1 of
these rules and regulations, shall include a review of the following iiems
relating to a particular mine:

{a}) Accident rate;

(b) Accident distributicns; .

(¢} A review of wviolations written under Chapter 224, Article 1A,
Section 34 of the Code; and

(d) Fatal accidenis and seriocus injuries as defined by Title 38,
Series 19, Section 3.2(2).

8.3 At the discretion of the mine operator, other sources of
information may be used to ascertain performance of the safety program in
the annual evajuation. They may ineclude, but are not Lmited to:

(2) Mine conditions or changes in mine conditions;

(b) Mining methods or equipment or changes in mining methods or
equipment at the mine;

(¢) Number of working sections at a mine or changes in the number
of working sections at the mine;

(d) Personnel or management, or <changes in perscennel or
‘ management;

(e) Instructors responsible for safety training or c¢hanges in
instructors responsible for safety training; and

(f) Findings from safety observations conducted by responsible mine
officials.

Section 38.8.9 Modifications

9.1 The operator, in addition to any revisions or modifications 10 the
mine safety program made in accordance with Section 8.1 of these rules -
and regulations, may ‘submit at any time, propeosed medifications or
revisions along with the reasons therefore, to the Director.

9.2 Within thirty (30) days after. receipt by the Director of any
proposed revisions or modifications to the program, the Director shall
either approve the revisions, or reject the revisions stating in detail the
reasons for such reiection. If within 30 days cof receipt of such revisions
by the Director no action has been taken, the proposed revisions shall be
taken as approved.

9.5 When revisions to a program are submitted te the Director, the

operator may request, and the Director may issue, temporary approval of
such revisions pending the Director's final review and approval.
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Title 38, Series 8
Section 8.4

.4 The Director mav require modifications to a comprehensive mine
safely program at anv time following the investigation of g tatal accident or

serious injury, as defined by Title 38, Series 18, Section 3.2(2), if such
medifications are warranted by the findings of the investigation,

Section 38.8.10 Review Procedurs

10.1 If a comprehensive mine safety program, modifications thereto,
or an annual report is rejected by the Director pursuant to Sections 6.3,
8.1, or 8.2 of these rules and regulations, the operator shall be entitled
to a hearing befeore the Director to contest such rejecticn.

10.2 The coperator snall netify the Director within fifteen (13} days of
the receipt of such rejection that he is requesting a hearing and shall
state specifically his reascns therefore. A hearing shall be scheduled
within ten (10) days of the receipt of the request for hearing, and shall
be held within twenty (20) davs of such regquest.

10.3 Any operator adversely affected by a decision rendersd by the
Director pursuant to subsection 10.2 of these rules and regulations, mav
appeal such decision in accordance with Chapter 29A, Sections 5 and 6 of
the Code. -

Section 38.8.11 Right of Mine Emplovess to Review and Comment on the
Comprehensive Mine Safety Program; Posiing Resguirements

11.1 Each employee of the mine shall be afforded an opportunity to
review and submit comments to the Director regarding the initial submittal
to the comprehensive mine safety program, any modifications or revisions
to the program and the annual report. The operator shall satisfy this
requirement by selecting one of the two methods set out in (a) or (b)
below.

(a) The operator may establish a safety committee at the mine. This
committee shall consist of at least three (3) non-supervisory emplovees.
Where feasible, the committee should have representation on each working
shift. The regquirements for such ccmmittee may be satisfied with an
existing committee for the mine. It shall be the responsibility of the
operator (o provide this commitiee with the opporiunity to review the
initial comprehensive safety program, any modifications or revisions
thereto, and the annual report, and to provide written comments and
suggestions to the Director with copies tc the operator. Such opportunity
to review shall be satisfied by compliance with subsection 11.4 of these
rules and regulations. It shall be the responsibility of the committes io
ensurs that all emplovees of the mine have the opportunity te review and
comment on the proposed comprehensive safety program, any preposesd
modifications or revisicas thereto, and the annual report.

(o) The operator may hold a meeting of zll emplovess of the mine at

whichh meeting the operator shall provide an in-depth reviszw of ach of the
components of the comprehensive safety program for the mine. The
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Title 38, Series §
Seetion 11.1(h)

purpose of such meeting 1is tc provide each employee &f the mine, the
opoortunity te review and comment on the propeosed comprehensive safety
program, any modifications or revisions thereto, and the annual report,.
Such meeting shall be held prior to the submittal of the initial program,
the submittal of any medifications or revisions to sueh program, and the
submiital of the annual report. The operator shall notify the Director and
post notice on the mine bulletin board of the time and place of the meeting
at least ten (10) calendar days prior io the meeting. The Direcicr or his
authorized representative has the right to attend such meeting.

11.2 If the operator selects a safety committee (11.1(a)) to satisfy the
requirements of subsection 11.1, he shall provide a minimum of eight (8)
heours annual instruction for each member of the safety commiitee at each
mine, which insiruction shall include materials and i{raining relevant to the
review and evwvaluaticn of the components of the comprehensive safety
program. This instruction may be satisfied through other instruction and
training programs the cperator is reguired to provide, as approved by the
Director.

11.3 Notwithstanding which option the operator elecis to satisfy the
requirements of this section, each employee of the mine has the right to
review the proposed comprehensive mine safety program, any modifications
or revisions thereto, and the annual repert, and to provide comments to
the Director. - - :

11.4 A copy of the proposed comprehensive mine safety program,
proposed medifieations or revisicons thersto, and the annual report, shall
be posted on the mine bulletin board, as provided in Chapter 22A, Article
1A, Secticn 16(a), of the Code, for at least fifteen (15) days prior to the
date of submittal to the Director.

11.5 A copy of the current sapproved comprehensive mine safety
program shall be made available to any employee ¢f the mine upon request
and shall alsc be posted on the mine bulletin board as provided in Chapter
22A, Article 1A, Section 18(a) of the Code.

11.§ A copy of the current approved comprehensive mine safety
program shall be provided to any independent contractor emploved by the

mine operator at the mine. The independent contractor and his empioyees
shall comply with the applicable comprehensive mine safety program in
accerdance with Title 38, Series 20, Section 2.1(b). Belfore independent
contractors are allowed 1o perform any work at the mine site, they shall
have an approved comprehensive mine safety program; either by drafting
‘their own program, or adeopting the program in effect at the company for
which they are contraciing work.

Section 38.8.12 Miscellanecus

12.1 The Director may develop forms and guidelines to {acilitate
development, review, and approval of the comprehensive safety program
submiited by each operator; provided, however, that such forms and
guldelines cannot modify or expand the requirements of these rules and
regulations.
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AGENCY:

RULE:

Amendments to Series 8;

Department of Energy

Rules and Regulations Governing

the Submission and Approval of a Comprehensive Mine Safety
Program for Coal Mining Operaticns in the State of West
Virginia

DATE FILED AS AN EMERGENCY RULE: July 11, 1989

DECISION NO., 16-89

Following review under WV Code 29a-3-15a, it is the decision of
the Secretary of State that the above emergency rule be approved,
A copy of the complete decision with required findings is avail-

able from this office,.
;;%i;::; ;qﬁ£:a£f223«__

KEN HECHLER
Secretary of State
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AGENCY: Department of Energy

RULE: Amendments to Series 8, Rules and Regulations

" Geoverning the Submission and Approval of a Comprehen-
sive Mine Safety Program for Coal Mining Operations
in the State of Wesgt Virginia

FILED A5 AN EMERGENCY RULE: July 11, 198%

par. 1 The Department of Energy has filed as emergency amendments to
the above Series 8.

par. 2 West Virginia Cocde 2%a-3-15A regquires the Secretary of State to
review all emergency rules £iled after March 8, 1986. This
review reguires the Secretary of State to dJdetermine i1f the
agency filing such emergency rule 1) has complied with the
procedures for adopting an emergency rule; 2) exceeded the
scope of its statutory authority in promulgating the emergency
rule; or 3) can show that an emergency exists Jjustifying the
promulgation of an emergency rule,

par. 3 Following review, the Secretary of State shall issue a decision
as to whether or not such an emergency rule should be disap-
proved [29A~3-15af(a)].

par. 4 (&) Procedural Compliance: WV Code 29A-3-15 permits an agency
to adopt, amend or repeal, without hearing, any legisla-
tive rule by filing such rule, along with a statement of
the circumstances constituting the emergency, with the
Secretary o©f State and forthwith with the Legislative
Rule-Making Review Fire Commission (LRMRC). .

If an agericy has accomplished the above two reguired £ilings
with the appropriate supporting documents by the time the ERD
is issued or the expiration of the forty-two day review period,
whichever is socner, the Secretary of State shall rule in favor
of procedural compliance.

Ut

par.

par. ©6 Energy has filed this emergency rule with supporting documents
with the Secretary of State on July 11, 1988 and with the LRMRC
on July 14, 1989,




par.

par.

par.

par.

par.

par.

par.

11

12

13

It is the determination of the Secretary of State that Energy
has complied with the procedural reguirements of WV Code
§29A-3-15 for adoption of an emergency rule.

(B) Statutory Authority —-- WV Code §22A-~1A-34 reads:

§22A-TA-34, Mandatory safety programs; penualties,

{fa) The commissioner, in consultotion with the state board of ccal mine
health and safety, shall promulgate rules and regulations in accordance
with chapter twenty-nine-a of this code, detailing the reguirements for
mine safety programs to be estoblished by coal operators, as provided in
subsection (b] of this section. The regulations may reguire different types
of safety programs to be developed, depending upon the output of the
particular mine, the number of employees of the particular mine, the
location of the particular mine, the phyvsical features of the particular mine
or any other factor deemed refevant by the commissioner,

WV Code §5F=-2-=1(b) (21) states:

(b} The following agencies and boards, including alf of the allied,
advisory, affiliated or related entities and funds cassocigted with any such
agernicy or board, are hereby transferred to and incorporated in and shall
be administered as ¢ part of the department of commerce, labor and
environmental resources:

{21} Depgriment of energy provided for in grticle one, chapter twenty-two
of this code. . .

§5F=-2-2(a) (11) further states:

Promulgate rules, as defined in section ¢fwo, article one, chapter
twenty-nine-g of this code, to implement and make effective the powers,
quthority and duties granted and Imposed by the provisions of this
chapter, such promulgation to be in accordance with the provisions of
chapter twenty-nine-a of this code.

It is the determination of the Secretary of State that Enerqgy
has not exceeded its statutory authority in promulgating this
emergency rule.

(C) Emergency: WV Code 29A-3-15(g) defines "emergency" as
follows:

{(g) For the purposes of this section, an emergency exists when the
promulgation of a rule is necessary for the immediate preservation of the
public peace, health, safety or welfare or is necessary to comply with g
time limitation esiablished by this code or by a federal statute or regulation
or to prevent substgntial harm to the public interest.

There are essentially three classes of emergency broadly

presented with the above provision: 1) immediate preservation;
2} time limitation; and 3) substantial harm. An agency need
only document to the satisfaction of the Secretary of State
that there exists a nexus between the proposal and the circum-
stances creating at least one of the above three emergency

categories.
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par.
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16

The facts and clrcumstances as presented by the Tax Department
are as follows:

The Department of Energy is mandated to reguire the operator of
each mine to file with the Director of the Divisicn of Mine
Health and Safety, a comprehansive mine safety plan {See Code
of Wegt Virginia 22A-12-34). This provision further authorizes
the Commissioner of the Department of Energy to promulgate
regulations in consulation with the Board of Coal Mine Health
and Safety, which gdverns the filing of such programs. The
current regulations reguire that such £f£iling be made ninety
(90) days prior to c¢oal production. This would insure that a
mine safety program would be in effect and clearly understcod
by workers prior to initiztion of underground operations.
Prior knowledge of the operative mine safety plan is, in our
view, vitally important to the safety of underground miners.
The Department's experience under the current regulations is
that the subject plan has not been consistently filed in a
timely manner; therefore, our inspection and enforcement staff
are often times unaware that producticon has commenced without a
mine safety program in effect. The legislative rule being
filed as an emergency would require the filing of the
appropriate mine safety program at the time of permit
application, thus assuring that the Department and the workers
have prior knowledge of an approved program. To the extent
that awareness of the mine safety plan is of wvital importance
to the safety and well being of ccal miners, the filing of this
reqgqulation as an emergency rule is justified,

It is the determination of the Secretary of State that this
propeosal qualifies under the definition of an emergency.

This decision shall be cited as Emergency Rule Decision 16-89
cr ERD 16-89 and may be cited as precedent. This decision is
available from the Secretary of State's office and has been
filed with the Department of Enerqgy, the Attorney General and
the Legislative Rule Making Review Commission,

KEN BECHLER
SECRETARY OF STATE

Entered




