NOTICE OF RULE MODIFICATION

LEGISLATIVE RULE: State National Pollufant Discharge Elimination

System (NPDES) for Mines and Minerals

The abhove titled rule has been modified as a result of comments by
the Legislative Rule-Making Review Committee and the attached
modifications have been incorporated into the above titled rule

and filed in the Secretary of State's office on February 20, 1987.

7@% T Aald

Bogelr T, Hall
AdmInistrator




NOTICE OF RULE MODIFICATIONI 8

1537 FER 20 P 1t 0Z
Re: Department o©f Energy
Division of Mines and Minerals .0 < ki
State NPDES Regulations, Serfes 20 LAl

The zbove-titled rules have been modified 1in the
following particulars as a result of comments by the Legislative
Rule~Mzking Review Committee:

1,... 3.4.1 < The words ”CommLSSLOner and any" have been added
rior to the word "desigrnated, to bind both the Commis-
siconer and his delegatee to the conflict of interest pro-
visions.

2. 4,1 =~ The references to those incorporated parts of

20 C.F.R. §l22.21 have beern modified to except only sub-
secticns (<) (2), (£Y({(5), (g)(10), (i), (3), (1) and (n).

3. 4.3.1.1 -~ The typographical error was corrected to change
"degigned" to "designated.

4. 6§.2.1.3 — The words "sufficiently mitigate" were deleted and
replaced with the word "correct."

5. 6.2.1.6 = The word "mavy" was changed to "shall.,"

6. §.2.1.7 = The word "may” was changed to "shall"; the word
"or" was c¢hanged to "and"; and the word "mitigate" was
changed to "correct.”

7. 8.2 - The phrase "last sentence" was modified to read "last
four sentences.”

g. CFR Exhibits - Apprropriate changes have been made in the
accompanying CFR Exhibkits to correspond to rules text
modifications.




PREAMBLE TO THE

PROPOSED RULES OF THE DEPARTMENT OF ENERGY,
STATE NPDES RECULATIONS FOR MINES AND MINERALS

LEGAL AUTHORITY

The regulations described in this notice are proposed
by the Commissioner of the Department c¢f Energy under the

authority of Chaptexs 22 and 222 of The West Virginia Energy Act.

BACKGROUND

Cn April 12, 1583, the West Virginia Legislature passed
The West Virginia Energy Act making it effective 90 days from

passage (July 11, 1985). The Act 4is codified at W. Va. Code

§§22~1~1 through 22-13-3; 22a-1-1 through 22A-6-6; and 22B-1-1
through 22B-4-13 (1285 Repl.Vol.). In passing The West Virginia

Energy Act, the Legislature found that there was a need for the

consolidation of regulatory power under a single department of -~

state go?é}nment to, among other things, achieve "more effiéient
administration, avoid unnecessary delays in permitting and other
matters, provide better and more expeditious enforcement and
applicaticn cof environmental and safety laws" with a view towards
making the state’'s mineral development industry "more competitive

with that in other energy producing states.” . W, Va. Code §22-1-2

{1985 Repl.Vol.).

In that Act, the Legislature found *the public policy of
the state to be to foster, encourage "and promote the exploration
for and the development, production, htilization and conservation
of cogal, oil and gas and_other mineral resources of this state

and at the same time protect the environment and enhance safety




and health in these vital iﬁdustxies. W, Va. Ccde §22-1-2 {1985

Repl. Vol.}. To achieve this end, the Department of Energy was

created to consclidate rulemaking and permit issuance reguire-
mente in these industries.

The West Virginia Energy Act vested exclusive Jjurisdic~
tion in the Department of Energy over the issuance cf regulaticns
or any and all permits and other governmental authorizations
required, or to be regquired, for all matters pertaining teo coal
and other mineral xresources as are called for pursuant to

West Vircinia Code Chapter 20, Article 5 and West Virginia Code

Chapter 20, Article 524 with regard te water polluticen control for
fazcilities involved in the explcoraticn, development, production,
recovery, utilization and preparation of ceoal and other mineral
resources. )

The Department Jurisdiction over energy rescurces is

primarily established by W. Va. Code §22-1-16 (1985 Repl. Vol.):

Except as otherwise expressly provided in
this chapter or in chapters twenty-two-a or
twentyv~two~b of this c¢ode, Jjurisdiction over
the issuance of regulations, or any and all
permits and cther governmental authorizations
reguired or to be reguired in all matters
pertaining to the explcration, dJdevelopment,
producticon, storage and recovery of coal, oil
and gas, and other mineral r=sources in this
state, including all safety, conservation,
land, water, waste disposal, reclamation and
environrental reguiations, permits and
euthorizations called Zor pursuant to arti-
cle 5, 5-a, 5-&, and 5-£, chapter twenty cof
this code, and the enforcernient and implemen-
tation thexeof igs vested exclusively in the
Department of Energy. The Department of
Energy is hereby designated as the lead
regulatory agency for this state Zfor all
purpcces of federal legislation relating %o
such activities.




In addition to the general jurisdictional authorization

to the Department of Energy, W. Va. Code §ZZA-3-40C alsc specif-

ically transfers all powers, duties and responsibkbilities of the
Department of Natural Resources tco the Commissioner of the
Department of Energy with respect to the NPDES pfogram for coal
mines, preparaticn plants and refuse and waste therefrom under
Chapter 20, Article 5A of the Code, including related sewage
treatment facllities and bath houses., The Commissioner is given
the authority to issue, amend, transfer, renew or revoke all
required permits £for such facilities. This section has the
effect of +transferring authority £or NPDES for coal mining
facilities from +the Ieparitment of Natural ReséurCes o the
Depariment of EFEnergy, thereby eliminating any duplication of
jurisdiction as between the two agencies over such point sources.
The authority of the Ccmmissioner . under these statutory
provisidns,becomes effective upon a proclamaticon by the Governor
stating that the final approval of the partial transfer of the
NPDES system to the TOE has bean given by the Administrator of
the United States Environmental Protection  Agency. The
promulgatior of these proposed rules is the first step in that
process.

These state NPDES rules Zfor the mines and minerals
industry, designated Series 20, are meant to supercede the former
regulations c¢f the DNR and the State Water Resources Board with
respect to  such facilities, These rules dezl. with NPDES
requirements necessary for the delegation of that program from
the United States Environmental Protection Agency to the Depart-

ment of Energy as outlined in 40 C.F.R, Part 123,
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Similar NPDES regulationsg of the State Water Resources
Becard and the QNR. Division of Reclamation were continued in
effect by The West Virginia Energy Act until the Department of
Energy prémulgates superceding regulations. These prgoposed
regqulations arxe part o¢f the transition from +the Reclamatiocon
Division of the DNR to the Department of Energy for purposes of
permit issuance.

The proposed regulations .essentially incorporate by

reference &all of the EPA regulations which are necessary to

achieve delegation of the NPDES program for the mines andéd miner- .

als industry. Scome provisicns, which are fully set out in the
text of the proposéd rules, differ Zfrom the federal reculations
or are in a2ddition tc those federal reguletions, where state law
requires deviations or the state prefers to include clarifying
language. In addition, some provisions have been included which
increasé the flexibility of the Commissioner in administering the
permit Drogram to take account of fact-specific cases cr to deal
with areas ©of regulatory control or permit conditions which have
no counterpart EPA regulations, but which serve to iImprove the

state program.

SOLICITATION OF CCOMMENTS

The Department of Energy invites public participation
in this rulemaking and reguestis comments on the proposed rules
discussed in this notice. The agency asks that comments be as

specific as possibkble and that suggested revisions or corrections




be supportéd_by datz or example. Comments

section number of the proposed rule to which

sheuld identify +the

they are directed.

e e
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Title: State Naticnal Pollutant Discharge Elimination
System (NPDES) for Mines and Minerals

Section 1. General

1.1 Scope - This legislative rule establishes require-
ments pertaining to. the State Naticnal Pcllutant Discharge
Eliminaticn Svstem (NFDES) Program as it reslates to the explor-
ation, development, production, preparation, storage and recovery
of coal and other mineral resources, other than oil and gas, and
all refuse and waste therefrom in this state..

1.2 BRuthority and Related Code Citation(s) - W.Va,
Code §22-1-5; 22-1-8; 22-1-15; 22~-1-16; = 22A~-1A~2; 22Aa-1a-4;
22A-3-40; 20-5A-1 through 24.

1.3 Filing Date - __.

1.4 Effective Date - This rule shall become effective
upon the date of the proclamation by the Governor pursuant to
W. Va. Code §22-1-20 stating that £inal approval of the transfer
of this program has been given by the United States Environmental
Protection Agency or that such final approval is not necessary.

1.5 Former Rule Superseded - This Iegislative rule
supersedes West Virginia Administrative Regulations, "State Water
Resources Board, Chapter 20-54, Series II Reguirements Governing
the State National Pollutant Discharge Elimination System (NPDES)
Program," in effect on January 6, 1986 and the Department of
Natural Resources' Legislative Rules, Chapter 20, Article 1,
Series 7 (1986) (WV/NPDES) in effect on April 24, 1986, to the
extent that such rules pertain to the exploraticen, development,
preduction, preparation and recovery of coal, and other mineral
resources in this state. However, those rules are superceded
only as to NPDES reguirements and not as to other permits which
may be required pursuant to W.Va. Code §20~-3A-5.

1.6 Incorporaticn by Reference - All incorporations by
reference in these regulations of federal regulations shall refer
to those federzal provisions in effect azs of November 1, 1888. A
copy cof the incorporated regulations was filed with the Secretary
of State on November 26, 1886, and may alsc be found in the Code
of Federal Regulations.
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Department cf Energy

Division of Mines and Minerals

Leg, Rule, 22-1, 22a-1, 22A-1A, 222-3, Z22A-4,
222-5, 22A-¢ and 20-5A

Series 20, Sec.?2

Section 2. Definitions

Unless the context in which used clearly reguires =a
different meaning, the definitions set forth in W.Va. Code

§§20~-5A-2, 22a-1A-1, 22A-3-3, 22h-4-2, 22A-5-1, 22A-6-1 and
22=-1-3 shall apply to this rule along with the following defini-
tions. In the event of any conflict in the definitions between
W.Va, Ccde §20-5A-2 and W.Va. Cocde, Chapter 223, and 22-1-3, the
definitions in W.Va. Code, Chapter 223 and 22-1-3 shall control.
The definitions contained in 40 C,F.R, §122.2 are hereby incorpo-
rated by reference. Each time the word "Directeor," "EPA" or
"Administrator” or "Regional Administrator" appears in the
federal regulaticns, it shall be construed to mean the Commis-
sioner, or his authorized delegatee, of the Department of Energy
unless the context clearly indicates the term to stand as "EPA"

or is specified in these rules to be otherwise. "Commissioner"”
ghall mean the Commissicner of +the Department o©f Energy or his
authorized delegatee. In the event of any conflict in the

definitions between 40 C.F.R, §122.2 and the W.va. Code, the
W.Va. Code shall control.

2.1 "Waters of the United States" shall be construed to
mean “"waters" of the State as defined in W.Va. Code §20-ZA-2(e).

2.2 "Facility cor Activity" shall be construed to be
limited to those facilities and activities subject +to the juris-
diction of the Commissioner pursuant to W.Va. Code Chapter Z22A,
as described in Section 1.1,

2.3 "State" shall mean West Virginia,

2.4 "Clean Water 2act {(CWA)" shall mean the Federal
Water Pollution Control .Act, Public Law 82-500, as amended,
33 U.8.C. 1251 et seq.

2.5 "Real Time Water Quality Control" means the
establishment of an effluent limitation which i1s based upon a
stream flow to discharge flow ratio, determined by the Xxnown
characteristics of the stream and the discharge.

Section 3. _._Permits

3.1 Permit Reguirement - No perscn shall discharge
pollutants from a point source subject to these regulaticns into
surface waters of the State except as authorized pursuant to a
WV/NPDES permit, general permit or combined surface mining permit
issued by the Department of Energy under these regulations. A
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Department of Energy

Division of Mines and Minerals

Leg. Rule, 22-1, 22A-1, 22a-12, 222-3, 22a-4,
22A-5, 22A-6 and 20-5A

Series 20, Sec, 3.4

3.4 Conflict of Interest

2.4.1 The Commissicner and any designated permit-
issuing authority under these regulations shall not be a person
who receives or has during the previous two (2) years received, a
significant portion of income directly or indirectly from permit
holders or applicants for a WV/NPDES permit under these regula-
tions or the NPDES regulations of any other agency of this State.

3.4.2 PFor the purposes of this section:

"Significant portion of income" means ten (10)
percent or more of gross personal income for a calendar year,
except that it means fifty (50) percent or more or gross personal
income for a calendar year if the recipient is over sixty (60)
years of age and 1s receiving that portion under retirement,
pension, or similar arrangement.

"Permit holders or applicants for a permit" does
not include any university or college operated by the State or
any department or agency of the State.

"Income" includes retirement benefits, ccnsul-
tant fees, and stock dividends.

For the purposes of this section, income is not
received "directly or indirectly from permit holders or appli-
cants for a pérmit" when it is derived from mutual fund payments,
or from other diversified investments for which the recipient
does not know the identity of the primary sources of income.

Section 4. Permit Application Requirements

The following provisions of 40 C.F.R. are hereby
incorporated by reference:

4,1, Application for a permit - 40 C.F.R. §122.21,
except §122.21(c)(2), (£)(5), (g)(10) , (i}, (3), (1) and (n}):
and except that applications for permits for new discharges and
for permit reissuance shall be submitted at least 120 days prior
to the commencement of construction of a new source and at least
120 days before the expiration date of an existing WV/NPDES or
NPDES permit. The applicant shall provide a listing of all
construction approvals or permits obtained or applied for under
W.Va, Ccde, Chapter 20, Article 54,

Page 4




Department of Energy

Division of Mines and Minerals

Leg. Rule, 22-1, 22A-1, 22A-1Aa, 22A-3, Z22A-4,
22A-5, 22A-6 and 20-54

Series 20, Sec. 4.1l.a.

4,1.a. The topographic map recuired by §122.21(f)(7),
however, shall extend 1,000 feet bevond the property boundaries
cf the source.

4.1.b. Reguirements in §122.,21 for Group I and Group II
storm water sources are not adopted. See subsection 4.3.

4.1,c. The Commissioner reserves the right to require
the owner of a facility or activity %o cbtain a WV/NPDES permit
where there is n¢ responsible operator or when the operator has
failed to obtain a permit or the permit has been terminated,
revoked or suspended, but only after notice to both the cwner and
the cperator. T

4,1.4. In describing outfall locations for haulroads
and on-bench drainage control, the outfall location shall be the
lowest downstream discharge point where water leaving the permit
area enters. the stream.

4.1.e. The testing required by §122.21(g) (7) (i) (a) for
BOD_., COD, TOC and ammonia are walved if sewage or bath house
was%ewater is not a part. of the effluent.

4.2 Signatories to permit applicaticons and reports -
40 C.F.R. §122.22;

4.3 Separate storm sewers -

4,3,1 "Separate storm sewer" means a cenveyance oOr
system of Conveyances (including pipes, conduits, ditches, and
channels) prlmarlly used for collecting and conveying storm water
runoff and which is either:

4.3.1.1 TLocated in an urbanized area as designated by
the U.S. Bureau of the Census according to the criteria in 39 FR
15202 (May 1, 1974); or

4,3.1.2 Not lecated in an urbanized area but is
designated under Secticn 4.3.5.

4.3.2 Except as provided in Section 4.3.3, a convey-
ance or system of conveyances operated primarilv for the purpose
of collecting and conveying storm water runoff which is not
lccated in an urbanized area and has not been designated by the
Commissioner under Section 4.3.5 is not considered a point source
and is not subject to the provisions of this series.

Page 5
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Department of Energy

Division of Mines and Minerals

Leg. Rule, 22-1, 22a-1, 22A-1A, 22A-3, Z224-4,
22A-5, 2ZR-6 and 20-352 :

Series 20, Sec. 4.2.32

4,3.3 Convevances which discharge process wastewater

or storm water runoff contaminated by contact with wastes, raw
materials, or pollutant-contaminated scil, from land or facili-
ties used for industrial or commercial activities, into waters of
the State or into separate storm sewers are point socurces subject
to the requiréments of this series but are not separate storm
sewers for purpeses of this section. As used in this paragraph,
"wastes" does not Ilnclude sand, silt and gravel.

4.3.4 Whether a system of conveyances 1is or is not a
separate storm sewer for purposes of this section shall have no
bearing on whether the system 1is eligible for Ifunding under
Title II of CWa.

4.3.5 Case-by-case designation of separate storm
sewers. The Commissioner mav designate a storm sewer not lcoccated
in an urbanized area as a separate storm sewer. This designation
mav be made to the extent allowed or reguired by EPA promulgated
effluent guidelines for point sources in the separate storm sewer
category or other point scurce category; or when:

4,3.5.1 2 Water Quality Management plan under Sec-
tion 208 of CWA which contains reguirements applicable to such
point sources is approved; or

4.3.5.2 The Commissioner determines that a storm sewer
is a significant contributor of polluticen teo the waters of the
State. In making this determinaticon the Commissioner shall
consider the fellowing factors:

4.3.5.2,1 The location of the discharge with respect
to waters of the State;

4,3.5.2.2 The size of the discharge;

4.3.5.2.3 The qguantity and nature of the pollutants
reaching waters of the State; and

4.3,5.2.4 Other relevant factors,.

4.4 General permits - 40 C.F.R. §122.28, except
§122,.28(b) (1}, last sentence, in which the phrase "and §124.58
for EPA" shall be deleted; and except that §122,.28(b) (2) (F) (1i1)
shall apply to DOE-issued geéeneral permits; §122.28(c) shall also
be deleted.
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Department of Energy

Division of Mines and Minerals

Leg. Rule, 22-1, 22A-1, 22A-1A, 22A~3, 22a-4,
22A-5, 22A~-6 and 20~5Aa

Seriesg 20, Sec. 4.5

4.5 New sources and new dischargers - 40 C.F.R.
§122.29; : i

Section_5. Permit Conditions

The Zfollowing provisions of 40 C.F.R. are hereby
incorporated by reference:

5.1 Conditicons arplicable to all permits - 40 C.F.R.
§122,41, except §122.41(a) (2), §122,41(1), §122.41(3) (5},
§122.41 (k) (2), and §122.41(1) (3);

5.2 Additionazl conditions applicable +to specified
categories of NPDES permits - 40 C.F.R. §122.42(a);

5.3 Inspection and entry - Whenever reguired to carry
out the cobjectives of these regulaticns, the Commissiconer or his
authorized representative, upon presentation of credentials or
other documents as may be reguired by law:

£.3.1 5hall have a right ¢f entry tc, upon or through
any premises _in which an effluent source is located or in which
any records required +o ke maintained by these regulations are
located, and

5.3.2 May at reasonable times have access to and copy
anv records, inspect any mohitoring eguipment or methed reguired
and sample and monitor or analyze any streams in the area as well
as sample and monitor and analyze any effluents which the
permittee is required to sample. .

5.4 Transfer of permits - 40 C,F.R. §122.61.

Section 6, Establighing Permit Conditions

The following provisions of 40 C.F.R. are hereby
incorporated by reference:

6.1 Establishing permit conditions - 40 C.F.R.
§122.,43;

6.2 Establishing limitations, standar&é;_ and other
permit conditions - 40 C.F.R. $§122.44, except §122.44(3), (n),
{o) and (p); however, an applicant may qualify for alternate

effluent limitations by making an adequate demonstration to the
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Department ©f Energy

Division of Mines and Minerals

Leg. Rule, 22-1, 22a-1, 223-1A, 22A-3, 22R-4,
22A-5, 22A-6 and 20-52

Series 20, Sec. 6.2

Commissioner pursuant to Section 8, Series I ©f the Administra-
tive Regulations of the State Water Resources Board.

6.2.1 Nothing in this section precludes the appli-
cation c©f Real Time Water Quality Control in achieving water
guality standards. Such real time management may be used where
water guality standards cannot be achieved after installation of
treatment technoleogy to comply with established technology-based
effluent Ilimits. In estakhlishing any such water gualitv-based
effluent limitation the following shall apply:

6.2.1,1 Water quality-based effluent limitations may
be utilized only where violations of water gquality standards are
identified or projected as likely to occur as the result of the
permitted discharge.

6.2.1.2 Permit requirements for monitoring effluent
toxicity may be imposed only where there is a significant likeli-
hood of toxic effects to bicota in the receiving water.

6.2.1.3 Permit recuirements for monitoring effluent
toxicity shall not be imposed where toxic effects are present but
there is a significant likelihood that- compliance with
technology-~kased requirements will correct the effect; however,
the Commissioner mav reguire chemical and toxicity testing after
installation of +the treatment technology and may reopen the
permit to incorporate additional limitations if needed to meet
water quality standards,

6.2.1,4 Effluent toxicity monitoring requirements
should be used only where effluents are complex or where combined
effects of multiple discharges are of concern.

6.2.1.5 In making a determination to reguire eifluent
toxicity monitoring as a permit condition, the Commissicner shall
take intc account the degree of impact, <the complexity and
variability of the discharge, the water body type and hydrology,
the potential for human health impact, the amount cf existing
data, the level of certainty desired in water guality assessment,
the appropriateness of the toxicity monitoring technigue for use
in protection and monitoring water guality, other sources of
pecllutants, and the ecology cf the receiving stream.

6.2.1.6 TIf upon the basis of such effluent toxicity

monitoring, it is determined that there is a significant likeli-
heced of toxic effects to bicta in the receiving water, then the
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Department of Energy

Division of Mines and Minerals

Leg., Rule, 22-1, 222-1, 22A-1a, 22A~3, 22A-4,
22A=-5, 22A-6 and Z0-5A

Series 20, Sec. 6.2.1.6

Commissioner shall reguire the permittee tec conduct a toxicity
reduction evaluation.

6.2.1.7 If£f, &s a result of such toxicity reduction
evaluation, specific pollutants are identified as c¢ausing such
toxic effects to biocta in the receiving water, the permit shall
be modified to limit such pellutants and other appropriate action
taken to correct the toxic effects,

6.2.1.8 All biclogical or cther toxicity monitoring
procedures reguired in a permit shall be approved pursuant to
40 C.¥.R. Part 136 or, unless the permittee agrees otherwise, ke
based upon studies establishing that such analyses have been
properly validated by scientifically accepted interlaboratory
procedures.

6.3 Calculating NPDES permit conditions = 40 C.F.R.
§122.45, except §122,45(b) (1) and §122.45(b) (2) (ii) (A} (2};

6.4 Duration of permits -~ 40 C.F.R. §122.46;
6.5 Schedules of compliance - 40 C.F.R. §122.47;
€.5.1 Schedules of compliance may also be granted

pursuant to W.Va. Code §20-5A-7, provided they do not vioclate
Section 301 of the federal Clean Water AcCt.

6.6  Reguirements for recording and zreporting of
monitoring results - 40 C.F.R. §122.48;

6.6,1 Inherent zZnalytical wvariabilities in 40 C.F.R.
Part 136 test procedures are acknowledged. Exceedances of
effluent limitations estakblished in a permit will not be deemed
permit violations unless the reported value exceeds the effluent
limitation by an amount greater than the variability recognized
in applicable sampling and analytical procedures; however, all
actual test values shall be reported on the DMR's,

6.7 Disposal of pollutants into wells, into publicly
cwned treatment weorks or by land application - 40 C.F.R. §122,50.

Section 7. Modification, Revocation and Reissguance, and
Termination of Permits

The following provisions of 40 C.F.R, are hereby
incorporated by reference:
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Department of Energy

Division of Mines and Minerals

Leg. Rule, 22-1, 22A-1, 22A-1A, 22A-3, 22A-4,
22a-5, 22Bn~6 and 20-5A

Series 20, Sec. 7.1

7.1 Mcdification or revocatlion and reissuance of
permits - 4C C.,F.R. §122.62; ’

7.2 Minor modifications of permits - 40 C.F.R.
§122.63; the following shall alsc constitute minor modifications:

7.2.1 Allow disposal system eguipment substituticn,
when the substituted. equipment would not alter the degree of
treatment required by the permit.

7.2.2 Allow rerouting of discharging lines, when the
rerouted line would not discharge to a different receiving stream
and would not reguire new or different permit conditions.

7.2.3 Allow relocation cf elements of +freatment
facilities or disposal systems, due to topography or eguipment
failures. ’

7.3 Termination of permits - 40 C.F.R. §122.64;

7.4 40 C,F.R, §l22Z,;

Appendix A - NPDES Primary Industry Categories

Appendix D - NPDES Permit Application Testing
Requirements (including tables)

Section 8. Procedures for Permit Issuance

The following provisions o¢f 40 C,F.R. are hereby
incorpecrated by reference:

8.1 Application for a permit - 40 C.F.R. §124.3;

8.2 Modification, revocation and reissuance, or
termination ¢f permits - 40 C.F.R. §124.5, except for the last
four sentences in §124.5(b) and except §124.5(f) and (g):

8.3 Draft permits - 40 C.F,R §124.6, except for the
last two sentences of §l24.6(e);

8.4 Statement of basis - 40 C.F.R. §124.7;

8.5 TFact sheet -~ 40 C.F.R, §124,8;
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Department of Energy

Division of Mines and Minerals

Leg. Rule, 22-1, 22aA-1, 22A-1a, 22A-3, 22A-4,
22A=-5, 22ZA-6 and 20-5Aa

Series 20, Sec. §.6

8.6 Administrative recordé for draft permits -~ 40
C.F.R., §124.9;

8.7 Public notice of permit actions and public comment
pericd - 40 C.F.R. §124.10, except §124.10{a} (i), (iv), and (v};:
§124.10(c) (1) (iv) as it applies +to the National Marine Fisheries
Service; §124.10(c) (1) {vi) and (vii), and §124.10{(&} (1} (viii) and
(@) (2) (iv);

8.8 Public comments and requests for public hearings -
40 C.F.R. §124.11;

8.9 Public hearings, - 40 C.F.R. §l124.12, except
§124.12{(a) {3) and (e);

28.10 Reopening of the public comment peried - 40 C.F.R
§124.14, except §124.14({(a) (3);

8.11 Issuance and effective date of permit - 40 C.F.R.
§124.15(a). A final permit shall not become effective less than
30 days after the date of issuance of the £final permit unless an
earlier date is reguested by the permittese. No permit may be
issued where the EPA Regional Administrator has timely objected
to the issuance of the permit specifving the reason therefor
pursuant to 40 C.F.R. §123.44({(c) and such obkjection has not been
corrected in the final permit.

8§.12 Response to comments - 40 C.F.R, §124.17;

8.13 Administrative record for final permit -
40 C.F.R. §124.18;

8.14 Computation of time - 40 C.F.R. §124.20;

8.15 Timing for processing variances - 40 C.F.R.
§124.31(b);

8.16 Permits regquired on a case-by~case basis -
40 C.F.R. §124.52;

8.17 Fact sheets - 40 C.F.R. §124.56, except
§124.56(4) ;

£.18 Public notice for thermal wvariances - 40 C.F.R.
§124.57(a);
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Department ¢f Enérgy

Division ¢f Mines and Minerals

Leg. Rule, 22-1, 22A-1, 22A-1A, 22A-3, 22A-4,
22a-5, 22A-6 and 20-5A

Series 20, Sec. 8.19

8.19 Conditions requested bv the Corps cf Engineers
and other government agencies - 40 C.F.R. §124.59;

8.20 Decision on variances - 40 C.F.R. §124.62;

8.21 Emergency permit issuance and modifications - If
an emergency is determined by the Commissioner to exist in which
a discharge censtitutes a clear present and immediate danger to
pukblic health or public water supplies, the provisions of this
subsection will apply. The Commissicner may either immediately
issue a temporary emergency permit or modifv an existing permit
without prior public notice or preparation of a draft permit, or,
shorten the time period for public notice *¢ nc less than ten
(10) davys. If such immediate action is +taken, the Commissioner
shall, at the sames time, follow the usual preocedures for permit
modificaticons and issuance so that the public may comment., The
permit or modification may be altered or revoked based upon the
public comment received. All such immediate modifications or
temporary emergency permits shall be for as brief a pericd as
possible and no more than six .(6) months,

8.22 Appeals - For WV/NPDES permits, appezls may be
taken to the State Water Resources Board pursuant to W.Va. Code

§20-5A-15;
8.23 ©NPDES permits issued by other agencies,

8.23.1 The Commissioner shall administer and enfcrce
all effective WV/NPDES, Article 3 or Article 5A permits relating
to point sources subject to these regulations which were issued
by other State agencies or EPA prior to the effective date of
these regulations.

8.22.2 In the event cof a2 conflict bhetween an adeopted
NPDES permit and a WV/NPDES permit Article 5 or Article 52 permit
the more stringent provisions shall apply.

8.23.3 The Commissioner may adopt as WV/NPDES permits
issued .under Article 52 all NPDES permits within the scope of
Section 1.1 issued by the Regional Administrator which are
transferred by the Regional Administrator and accepted by the
Commissicner., Acceptance of an NPDES permit from the Regiocnal
Administrator shall not supercede any permit previcusly issued
under Article 5A. All provisions of both permits shall be in
force, except that, in the event of a conflict, the more strin-
gent provisions shall apply. All permits relating to the same
facility shall be deemed consclidated and considered as a single
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Department of Energy

Division of Mines and Minerals

Leg. Rule, 22-1, 22a-1, 222-1a, 22A-3, 22n-4,
22A-5, 22A-6 and 20-5&

Series 20, Sec.8.23.3

permit for the purposes of reporting, administration and enforce-— .
ment. - ; :

8.23.4 TUnexpired or administratively extended permits
previously issued under Article 5A shall be void whenever a new
WV/NPDES permit is made effective for the same facility. Any
unexpired NPDES permit issued by the EPA shall not be enforcezble
by the Commissioner upon the effective date ©f a new WV/NPDES
permit -for the same facility.

8.24, Transition and consolidation program for
WV/NPDES and Chapter 222 permits.

8.24.1 Any WV/NPDES or Article 52 permiit already in
public notice pursuant to Article 5A on the effective date of
these regulations shall continue to be processed by the Depart-
ment of Natural Resources; however the Commissioner will be the
permit issuing authority fer any such pernit recommended to be
issued by the Department of Natural Resources.

8.24.2 Whenever a facility required a permit under
both Chapter 22A and Article 53, processing of twoc or more appli-
cations for those permits may be consolidated.

8§.24,3 Whenever the permits are Jjointly noticed, the
public hearings and informal conferences may be held on the same
day.

8.24.4 The final permits may be issued together. They
need not be issued together if in the judgment of the Commission-
er, 3Jjoint issuance would result in unreasonable delay in the
issuance of one or more of the permits.

8.24.5 Whenever a facility or activity requires
additional permits under both of the statutes covered by these
regulations, the Commissioner may coordinate the expiration
date(s) of the new permit{s) with the expiration dates(s) of the
existing permit(s) so that all permits expire simultaneously.
Processing of the subsequent applications for renewal permits may
then be ccnsolidated.

8.24.6 Any permittee who has either an NPDES, WV/NPDES
or Article 5A permit must apply for reissuance in accordance with
Section 4.1. If such permit expires within eighteen (18) meonths
of the expiration of the Chapter 222 permit then such permit will
automatically be given an extension to the expiration date of the
surface mining permit upon written request by the permittee.
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Department of Energy

Division of Mines and Minerals

Leg. Rule, 22-1, 22a-1, 222-1A, 22A-3, 22a-4,
22A-5, 22A-6 and 20-32

Series 20, Sec., 8.24.7

8.24.7 Any permittee who has either an NPDES, WV/NPDES
or Article 5A permit which will expire within eighteen (18}
months after the expiration ocf a Chapter 222 permit for that
facility must apply for the reissuance of the NPDES/ WV/NPDES or
Article 5A pefmit when requesting renewal of the surface mining
permit,

Section 9. Criteria and Standards; Variances

The following provisions of 40 C.F.R. are hereby
incorporated by reference: 40 C.F.R. Part 125, Subparts A, C, D,
¥, ¥, G, H, J, and K.

Section 10. Federal Effluent Limitations Guidelines and
Standards

The provisicens of 40 C.F.R., Chapter I, Subchapter N,
Parts 133, 401, 403, 434, and 436 are hereby incorpcrated by
reference. - '

Section 11. Toxic Pollutant Effluent Standards

The provisions ¢f 40 C.F.R, Part 129 are hereby incor-
porated by reference.
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STATE DF WEST VIRGINIA

DEPARTMENT OF ENERGY
1615 WASHINGTON STREET, EAST
CHARLESTON. WEST VIRGINIA 26311
TELEPHONE: 348.3500

ARCH A, MOORE, J8.

GOVERNCR

KENNETH A. FAERBER

g e

February 20, 1987 ==

= 3

(T o

The Honorable Ken Hechler R =%

Secretary of State A T

Stafte Capitol Building . 33

Charleston, West Virginia 25305

Dear Secretary Hechler:

Please find enclosed one copy of the proposed legislative
rules for the West Virginia Department of Energy to he recorded
and filed with your office. These rules were previously filed
with you on January 12, 1887, and are being refiled today in
modified form to meet the objections of the Legislative
Rule-Making Review Committee which approved the rules,
fied, on February &, 1287.

as modi-

This submittal includes the notice of rule modification the
proposed Division of Mines and Minerals NPDES rules,

for EPA rules incorporated by reference,

public notice and hearing documents,

CFR exhibhits
hearing record,

a2 preamble to the rules,
required fiscal note, public
and notice of agency approval. These rules form
the basis for the S8tate NPDES program of water poliution control
for coal and other mineral resources, other than oil and gsas.

I respectfully request that these documents be appropriately
processed by yvour office.
this matter,

If you have any guestions regarding
please feel free to contact me at 348=3500.

Sincerely,

& Hlall
Roger T. Hall

Administrator
ce: M. E. Mowery, Esquire

Legislative Rule-~-Making Review Committee

~COMMISSIONER

TERE



