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STATE OF WEST VIRGINIA
DEPARTMENT OF ENERGY
DIVISION QF OIL AND GAS
1615 Washington Street, East
Charlesten, West Virginia 25311

ARCH A. MOQORE, JR. Telephere: 342-3500 JOHN H. JCHNSTON

Governor Director

NOTICE OF PUBLIC HEARING OR COMMENT PERIOD ON A PRCPOSED RULE

PUBLIC HEARIKG

AGENCY: . . DEPARTMENT OF ENERGY

RULE TYPE: _ LEGISLATIVE B

RULE TITLE: SERIES 1 THROUGH 10 OF TEE 0OIL AND GAS

REGULATIONS

A DUBLIC HEEARING ON THE ABOVE PRCPOSED RULE WILL BE HELD AT 10:00 a.m.

CN JULY 1. 1988. AT SQUTH BRIEFING ROOM, CULTURAL CENTER, STATE

CAPITOL COMPLEX. CHARTESTON, WEST VIRGINIA.

CCOMMENTS ARE LIMITED TO: ORAL WREITTEN EOTH X

COMMENTS MAY ALSC BE MAILED TO: ROGER T. HALL., DEPARTMENT OF ENERGY,

1615 WASHINGTON STREET, FAST., CHARTLESTON. WEST VIRGINTA, 25311.

THE DEPARTMENT REQUESTS THAT PERSONS WISHING TO MAKE COMMENTS AT THE
HEARING MAKE AN EFFCORT TO SUBMIT WRITTEN COMMENTS IN ORDER TO.
FACILITATE A REVIEW OF THESE COMMENTS.

THE ISSUES TO BE HEARD SHALL BE LIMITED TO THE PROPOSED RULE.
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STATE OF WEST VIRGINIA
DEPARTMENT OF ENERGY
DIVISION OF MINES AND MINERALS
1615 Washington Street, East
Charleston, West Virginia 253711
Telephone: 348-3500

ARCH A, MOORE, JR.
Governor

Hay 14, 19886

Honorable Ken Hechler
Secretary of State

State Capitol Building
Charleston, West Virginia 25305

Dear Secretary Hechler:

Please find enclosed one copy of propcsed legislative rules
for the West Virginia Department of Zrergy to be recorded and
filed with your office. This submittal includes the proposed
rule "West Virginia Depariment ©of Energy, Division of 0il and
Gas, Chapter 22-1, Chapter 22B-1,

Series 1-10", a preamble to
the regulations, the public hearing and comment rnotice, and the
accompanyving fiscal note. -

T

respectfully reguest that theses documents be appropriately
processed by your office,.

If you have any guestions regarding
this matter, please feel free o contact Roger T. Hall at
348-3500.

Sincerely,

John H
Director

Divigion of Oil and Gas
JHJ/rha
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FISCAL MNOTE FOR FPROPOSED RIJLES

West Virginia legislative Rules, Departmggt“of Energy,

Rule Title:
Division of Cil and Gas, Chapters 22-1 and 22B-1, Series 1-10

Interpretive Frocedural

Tvpe of Rule: = X legislative

Address: 1815 Washington Street, Fast

WV Department of Energy
Division of Oil and Gas

Agency:
Charleston, WV 25311

{ FISCAL YEAR
Next Thereafter

1 ANNTAT:
Increase Decrease Current

1. EZffect of Propossd Rule
= —_ e i
Estimated Total Cost $ —0- 8 -0- g -0 3 ~0- \3 -
l .
Personal Services s -0- s —0- $ -0—- g —0- [S -0
Current Expénse 3 —0- 3 —0- 3 -0-, I3 - ]$ ~0~
Repairs and Alterations J$ -0~ 3 -0- g —0- $ -0- {8 -0-
Tquipment jss 0- s -0~ I3 -0- [3-0-1[8 —o-
Other .. ;g - s -o- |3 - |3 -0-|8 -o-
i

Explanaticn of above estimates.

A BT

No anticipated economic impact.

0
1
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3. Objectives of these rules: ’ _
See-attached preamble. Tl




4, Explanation of Overall Econcomic Impact of Proposed Rule.

4. Econoric Impact on State Covernment.

B. Economic Impact on Political Subdivisions; specific Industries;
Specific groups of citizens.

C. Economic Impact on Citizens/Public at Large.

Date May 14, 1986

Signature of Agency Head or Authorized Representative
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/ Director

/" Division of Qil and Gas
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WEST VIRGINIA LEGISLATIVE RULE
DEPARTMENT OF ENERGY
DIVISICN CF OIL AND GAS
CHAPTER 22-1 AND 22B-1
SERIES 1

Title: 011l and Gas Wells and Other Wells

aad |

Secticn 1. General

1.1 Scope -~ This rule shall govern and apply to
proceedings under W. Va. Code §223-1 governing oil and gas wells
and other wells, except proceedings with respect to the "Natural
Gas Policy of 1978" covered by ESeries 2 of the Division's rules.

1.2 Authority and Related Code Citation(s) - W. Va.
Code §§22-1-13; 22-1-15; 22-1-16; and 22B-1-2 S

1.3 Filing Date - -
1.4 Effective Date -

1.5 PFormer Rule Superseded - This legislative rule
supersedes West Virginia Leglislative Rule "Office of 0il and Gas,
Department of Mines, Chapter 22-4, Series V, il and Gas Wells
and other Wells," in effect on July 11, 1985. Such rule was
continued in effect pursuant of W. Va. Code §22-1-15 for the
benefit of the Department of Energy inasmuch as it pertained to
the provisions of The West Virginia Energy Act.

1.6 Forms - An index of all current forms and copies
of any forms currently used under or reguired by this rule may be
cbrtained from the Director. The Division ¢f 0il and Gas reserves
the right to amend any forms prospectively to accord more fully

with The West Virginia Energy Act on this rule.

Section 2. Definitions

Unless the c¢ontext in which used c¢learly requires a
different meaning, the definitions contained iIn W. Va. Ccde
§22-1-3 and §228B-1-1 shall apply to this rule in addition to
those definitions set forth below:

- 2.1 "W. Va. Ccde" shall mean the West Virginia Code of
1931, as amended.

2.2 "Barrel" shall mean 42 U. §. gallons of 231 cubic
inches each of liguids, including slurries, at a temperature of
60 degrees Fahrenhelit. N
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Department of Energy
Divisicn of 011 and Gas
Leg. Rule, 22-1 and 22B-1
Series 1, Sec. 2

- 2.3 "Completion of the drilling process," as used in
W. Va., Code §22B-1, shall mean the date on which a drilling rig
ceases operation con the drilling site for more than 30 consecu-
tive days.

2.4 "Cubic foot of gas" shall mean the volume of gas
contained in one cubic feocot at a standard pressure base of 14.73
pounds per sguare inch (absoclute) and & standard temperature of
60 degrees Fahrenpheit,

2.5 "Day" shall mean a period of 24 consecutive hours.

2.6 '"Designated agent” shall mean a resident of the
State of West Virginia designated by an cperator as the agent or
attorney in fact of the operator upon whom process, ncotices,
crders, or other communications issued pursuant to W. Va. Code
§22B may be served. See Section 5.1.

2.7 "Gas-oll ratio test” shall mean a test, by any
means generally accepted in the industry, Lo determine the number
of cubic feet ¢f gas produced per barrel of oil produced.

2.8 "Gas well" shall mean any well which produces or
appears capable of producing a ratio of 6,000 cubic feet cf gas
or more to each barrel of oil on the basis of the initial gas-o0il
ratio test.

2.9 "Initial gas-oil ratio test" shall mean the
gas-oil ratio test performed for the purpose of completing Form
IV-36, "Well Operator's Report of Initial Gas-Cil Ratioc Test," to
designate the type of well. ‘

2.10 "Log" or "well log"” shall mean a systematic,
detailed geological record of all formations, including coal,
fresh water, and salt water encountered in the drilling of a
well. ) ; o

2.11 "0il well" shall mean any well which produces or
appears capable of producing a ratio of less than 6,000 cubic
feet of gas tc each barrel of o0il on the basis of the initial
gas—-oil ratio test.

2.12 "Surface owner of record," and the term "owner of
record of the surface” as used in W. Va. Code §22B-1-%, shall
mean any person who ls an cwner of record of surface land or an
undivided interest therein, whether or not the surface ownership
is severed from the o©il and gas or other mineral ownership.
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Department ©f Energy
Division of Cil and Gas
Leg. Rule, 22-1 and 22B-1
Series 1, Sec. 2

2.13 "Undergrouna storage well" shall mean a gas wéll
subject to the provisions of W. Va. Code §222-4.

Secticon 3. Inspectors Forms, Forms, Departmental Reccrds

3.1 HNeotice and Application Porms =~ Forms WwW-2(A),
WW—2(B), WW-3(A), WW-3(B), WW-4(A), and WW-4({B) shall accord the
interested parties _essentially +the same notice, rights and
statements ©f those rights and be in substantially the same form
as the versions c¢f those forms issued at the same time as this
rule. _

3.2 Report Forms - The report forms to be used by oil
and gas 1nspectors or the supervising linspector upon inspecticn
pursuanit teoc W. Va. Code §22B are as folliows:

3.2.1 Form VI-26, ‘"Inspector's Well Report" for
permitted well work (obverse) except plugging and abandenment
{reverse);

2.2.2 Form VI-27, "Notice of Violation;"
2.2.3 Form VI-28, "Imminent Danger Order;"
3.2.4 Form VI-29, "Notice Extending Abatement Time;"

3.2.5 Porm VI-30, Y"Order for Faillure to Abate Viola-
tion;™

3.2.6 Form VI-31, "Notice of Abatement;"
Section 4. Inspectors Findings of Viclation, Abatement

4.1 Viclations, Findings, and Crders - Findings and
orders of oil and gas inspectors concerning viclaticns discovered
during an inspection shall be recorded on the appropriate form
listed in Section 3.1. Such £findings and orders shall not be
construed to limit the Division's power to 1initiate any other
lawful proceedings concerning vieolaticons cof W. Va. Code §22B-1,
or this rule.

Section 5. Permits, Notice, Review
5.1 Registration; Designated Agent; Transfer of Title
5.1.1 All perscns owning or cperating or proposing to

own or operate any well in West Virginia shall reglster with the
Director. 1In all cases an agent or attorney in fact shall be
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Department of Energy
Division of 0il and Gas
Leg. Rule, 22-1 and 228-1
Series 1, Sec.

designated on Form OP-1, "Designation of Agent by Well Owner or
Operator" by and for each well owner or operator, upon whom
process, notices, orders and other communications issued pursuant
to Chapter 228 ¢of the W, Va. Code may alsc be served; but the
designation shall not be effective until it has been accepted 1in
writing by the Designee and approved by the Divisicon. Every well
owner or operator who has designated such agent or attorney in
fact shall, within five days after termination of such designa-
tion, notify the Division of such termination and designate a new
agent on Porm OP-1. This rule applies to all well operators, not
merely those whom W. Va. Code §22B-1-6 specifically regquires to
designate an agent; provided, that a well operator who is a
natural person and a resident of the State of West Virginia may
list himself instead of an agent for service of all such papers.

5.1.2.1 Wnen title to a well or the right to operate a
well is transferred from one well owner to ancther, the Director
shall be notified in writing within five days by the transferor
well owner of the name and address of the transferee well owner.
A copy of such notification shall be delivered to the transferee
wall owner. Failure to notify the Director of such transfer
shall be a violation of this rule by said transfercr and shall be
punishable under W. Va. Code §22B-1-34; and in addition, all
bonds of such transferor under W. Va. Code §22B-1 shzll be
forfeited.

5.1.2.2 The transferee well owner shall forthwith
register with the Division i1If he has not previcusly registered
such ownership. In any event, said transferee shall forthwith
notify the Division of his designated agent or attorney in fact
pursuant te Secticn 5.1 unless a designation has already been
made and approved.

5.1.2.3 Nc assignment or transfer by the transferor
owner shall relieve the transferor well owner of any obligations
and liabilities pursuant to these rules or the West Virginia
Energy Act unless and until the transferee well owner files with
the Division the well name and the permit number of the subject
well, the county and district in which the subject well is locat-
ed, the names and addresses of the transferor well owners and the
transfereee well owners, a copy of the instrument of assignment
or transfer, or a certification ¢f such assignment cr transfer
acceptable toc the Director, the bond, cash, or collateral
security, which satisfles the reguirements of W.Va. Code
§228B-1-26, and the name and address of the transferee well
owner's designated agent If the transferee well owner would be
required to designate such an agent under W,Va. Code §22B-1-56.
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Department of Energy
Division of 0il and Gas
L.eg. Rule, 22-1 and 22B-1l
Series 1, 8Sec. 5

- 5.1.2.4 Upon compliance with the reguirements of
Section 3.1.2.1, 5.1.2.2 and 5.1.2.3 the transferor well owner
and transferee well owner, the Director shall releasé the trans-
feror well owner from all dutles and requirements of this rule,
and the Director shall give written notice of release to the
transferor well owner of any bond and return to the transferor
well owner any cash or collateral securities depcosited pursuant
ke W.Va. Code §22B-1-12, §22-B-1-12, §22B-1-14 or §22B-1-26.

5.2 Application for Permit; Issuance, Conditions, ané
Modifications

-5.2.1 An application for any well work permit reguired
for an oil or gas well or an underground storage well by W. Va.
Ccde §22B-1-6, except for permits tc plug a well, shall be made
on Form WW-2(B), "Application for a Well Work Permit," and shall
be accompanied by:

5.2.1.1 a "Notice ¢f Application for a Well Work
Permit" in the form prescribed by Section 5.4,

5.2.1.2 a plat in the form prescribed by Section 9,
5.2.1.3 &a bond in one o¢f the fecrms prescriked by

Section 18, or in 1lieu thereof <cash or collateral security
allowed by W. Va. Code §22B-1-26,

5.2.1.4 Form WW-8, "Censtruction and Reclamation
Plan," applicable to the plan reguired by W. Va. Code §22B-1-6(4)
and a plan for performing the reclamation reguired by W. Va. Code
§22B-1-30 and Section 16,

5.2.1.5 with any initial application 2o drill a well,
the fees reguired by W. Va. Code §§22B-1-2 and 22B-1-29, and

5.2.1.6 if applicable, the consent regquired by W. Va.
Code §22B-1-21, A separate applicatiocn shall not be required for
stimulating a well where stimulating is to be a part of the well
work for which a permit is sought and is noted as such on the
Form WW-2(B} filed in connection therewith.
5.2.2 An applicaticn for any liguid or waste disposal
well permit reguired by W. Va. Code §22B-1-6, except a permit to
plug a well, shall be macde on Form WwW-3{RB), "“Liguid Injection or
Waste Disposal Well Work Permit Applicatien,” and shall be
acccocmpanied by
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Department ©f Energy
Divisicon ¢f 0i1 and Gas
Leg. Rule, 22-1 and 22B-1 _
Series 1, Sec.5

5.2.2.1 a "Notice cf Ligquid Injecticon or Waste Dispos-
al Applicaticn” in the form prescribed by Section 5.4,

5.2.2.2 a plat in the form prescribed by Section 9,
5.2.2.3 a bond in one o¢f the forms prescribed by

Section 10, or in lieu therecf the cash or collateral security
allowed by W. Va. Code §22B-1-14,

5.2.2.4 Form Ww-9, "Constructicn and Reclamation
Plan," applicable to the reclamation required by W. Va. Code

§22B-1-320 and Section 10, and

5.2.2.5 with the initial application to drill a well,
the fees reguired by W. Va. Code §§22B-1-2 and 22B-1-29. A
separate applicaticn for permit shall not be reguired for stimu-
lating a well where stimulating is to be a part of the well work
for which a permit is scught and such fact is noted on the Form
WW-3(B) filed in connection therewith.

5.2.3 An application for a permit tc plug a well shall
be made on Form WW-4(B), "Application to Plug and Abandon a
Well,” and shall be accompanied by:

5.2.3.1 a "Notice of Applicaticn to Plug and Abandon a
Well," in the form prescribed by Section 5.4,

5.2.3.2 a plat 1in the form prescribed by Section 3,
and

5.2.3.3 a bend 1in cne of the forms prescribed by
Section 10, or in 1lieu therecf cash or ccllateral security
reguired by W. Va. Code §22B-1-23,

5.2.4 The applicant for any permit mentioned in this
rule must file an original and two copies of the Application and
an original and fcur ccpies of the Notice, plat and, except for
applicaticns for a permit teo plug a well, a Construction and
Reclamation Plan.

- - 5.2.5 The permit and any conditicons to or modifica-
tions cof the proposed permitied well work shall be issued by
endorsement on or attachment to the "Permit" copy ©f the Applica-
tion (Form WW-2(R), WwW-3{(B )}, or WW-4(B), as applicable).

5.2.6 Any permit issued under Secticon 5 shall expire
automatically unless the permitted well work is commenced within
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Department of Energy
Division of 0il and Gas
Leg. Rule, 22-1 and 2ZB-1
Series 1, Sec. 5

24 months of the date the permit was issued. Nco permit shall be
extended to authorize the commengement of well work after the
expiration date of 24 months.

5.2.7 No permit 1issued wunder Section 5 shall be
transferable,. .

5.2,8 The determination to deny a permit under the
provisions of W. Va. Code §222-1-6(h), or to deny or ccndition a
permit under the provisicns of W. Va. Code §223-1-11, shall be in
writing and issued within 60 days from the date the Notice and
Application in complete feorm with the reguired documents are
filed. ; '

5.2.9 Irrespective of the scope o©f the well work for
which a permit was originally issued, a new application shall be
filed for afly well work subseqguent to the expiraticn of the

six-month or extended pericd for reclamaticon prescribed by W. Va.

Ccde §22B-1-30.
5.3 Flat Well Royalty Leases -

5.3.1 Any Application for a well work permit subject
tc the preovisions of W. Va. Code §22B-1-8 shall include the data
required by _subsection ¢ thereof. Such information may be
recorded on the applicable form of the Notice of Application in
lieu of filing copies of the well operator's lease or leases or
other continuing centract or contracts.

5.3.2 If the applicant's right to extract, produce, or
market the oil or gas is based upon a lease or leases or other
continuing contract or contracts providing for flat well royalty

or any similar provision for compensation to the owner ©f the oil

or gas in place which is not inherently related to the volume of
0il and gas so extracted, prcduced, and marketed, then the
affidavit to be furnished pursuant to W. Va. Code §22B-1-8(e)
shall be submitted on Form IV-60.

5.4 Notice te Surface Qwners of Recerd; Preof of
Notlce; Ccmments -

5.4.1.1 PFor purpocses of notice tec surface owners of
record, pursuant to W. Va. Code §22B-1-9, the applicant well
operator shall be entitled tc assume, subject to performing the
public record review described in Section 5.4.1.2 below, that the
specific person{s) 1listed on the relevant tax ticket(s) main-
tained by the Sheriff pursuant to W. Va. Code §llA-1-8 (as
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Department of Energy
Division of 0il and Gas
Leg. Rule, 22-1 and 228B-1
Series 1, Sec. s

- distinguished from the listing of an estate, or of person{s) as
"agent" or with "et al." or "heirs" or other designation indi-
cating unspecified owners of reccord) were in fact surface owners
of record when the tax ticket was prepared.

5.4.1.2 To establish that a surface owner identified
con a tax ticket has not transferred an interest in the surface,
the well cperator must review, from the date the surface owner
acquired the surface, or for ten vyears prior to the date of the
review, whichever periocd is shorter, the "Grantor Index" and the
"Fiduciary Index" maintained in the office of the Clerk of the
County Commission. If the review identifies surface owner({s) in
replacement of or in addition to the tax ticket listing, all
successor names shall likewise be checked in the Grantor and
Piduciary Indexes tc establish the surface cwner(s) of recerd on
the date the review is made.

5.4.1.2 Where the relevant tax ticket(s) 1list an
estate, or list person{s) as "agent" or with "et al." or "heirs"
or other designation indicating unspecified owners of record, the
applicant well operatcr shall review the records in the office of
the Clerk of the County Commission tc determine whether the total
number of such owners is more than three and, if the total number
of such owners is three or less, the name(s) ¢f the surface
owner(s) of record on the date the review is made.

5.4.1.4 T1If the identification of the surface cowners of
record is made pursuant té the criteria of Sections 5.4.1.1 and
5.4.1.2 or 5.4.1.3 within 80 days of the date of filing of the
application for a permit, the well operator need nct review the
rececrds again pricr to the f£iling.

5.4.2 Except where notice by publication is permissi-
ble under the provisicns of W. Va. Cede §22B-1-9(b), the notice
to surface owners of reccrd required by W. Va. Code §22B-1-%5
shall consist of true, complete ccples of:

5.4.2.1 .obverse and reverse sides of Form WW-2(A),
WW-3(a), or WW-4(&), as applicable,

) 5.4,2.2 obverse and reverse sides of the surface
owner's copy of Form WW-2(B), WW-3(B), or WWw-4(B), as applicable,

5.4.2.3 the plat in the form described in Secticn 9,
and ’

Page 8




Department of Energy
Division of 0il and Gas
Leg. Rule, 22-1 and 22B-1
Series 1, Sec.5

- 5.4.2.4 Efor any application (except for an application
te plug a well)y all sides of the Constructicon and Reclamation
Plan on Form WW-9. Photoccopies are acceptable if ali faces of
the documents are included in the proper corder. The verification
cf Porm WW-2(R), WW—-3(A), or WW—-4(A) will be accepted as compli-
ance with the regquirement of prima facie "certification and
evidence”" of notice as reguired by W. Va. Code §22B-1-6(c){1l)
(iiiy.

5.4.2 Proof of personal service may be made by the
return of any sheriff or other official empowered by law to serve
process, or by affidavit of personal service cn Form IV-70 by any
person, including but not 1limited to any emplcyee cor agent of the
well operatecr. If service is effected by certified mail, service
ig effective upon mailing and the return receipt card or c¢ther
postal receipt for certified mailing with postal stamp affixed or
photocecpy will be accepted as procf of service.

5.4.4 Notice of publication under the provisions of W.
Va. Cocde §22B-1-%(b) shall be substantially as provided in Form
IV=-71. Procf shall be supplied by affidavit of publication from
the newspaper.

5.4,5 No permit will be issued until all reguired
proof of notice has been filed with the Director.

5.4.6 All comments f£iled pursuant to the provisions of
W. Va. Code §22B-1-10 shall be in writing, ané should contain the
name, address and telephone number of the person filing the
comment, the well operator's name and well number, and the
approximate location ¢f the propesed well site including district
and county as indicated in the permit application. Comments may
be accompanied by other pertinent documents in suppert of the
comment. @ther than ag prescribed in this rule, no particular
form for the comment is prescribed.

5.5 Identification Markings -

5.5.1 Every well shall have attached or stamped, in a
permanent manner, the API identification number which consists of
the State (47), County (001 through 109%9), and permit number.
Such numbering shall be no less than one half inch in height and
detectable by any interested person appreoaching the well, Any
additional infcrmaticn the well operatcr may desire to display
may be incorperated into the permanent identificaticn plat or
stamp in such a manner that it will not confuse or distort the
permanent API identification number.
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Department of Energy
Division of Cil and Gas
Leg. Rule, 22Z-1 andé 22B-1
Series 1, Sec. 5

_ 5.5.2 Except as provided below, upon the completion of
the piugging and £illing of any abandcned well, a permanent
monument or marker consisting of a length of pipe (minimum
diameter size, 6") filled with concrete ({or the eguivalent
thereof if approved by the Director) shall be erected over the
well; the marker shall extend no less than 30 inches above the
surface and nct less than 10 feet below the surface and into the
well, and shall be sealed with concrete for the purpose of making
the marker permangnt. The API well identification number which
consists of the State (47), County (001 threocugh 109), and permit
number shall be attached or stamped in a permanent manner to said
monument;: and such numbering shall be nc leszs than one half inch
in height and detectable by any interested person appreaching the
marker. The erection of the marker shall in no way interfere
with the bleeder pipe from the well where such pipe is reguired,
or the vent or cther device installed pursuant to W. Va. Cede
§22B-1-24. Such marker shall be accurately described on Form
Iv-38, "Affidavit of Plugging and Filling Well" (see Secticn
13.6) as to time and manner of plugging and filling the well and
shall be approved by the Directer as a satisfactory landmark
which may be used as such in the Iccation of adjacent wells. Two
permanent reference points with courses and distances from the
abandcned well shall be designated and described cn the plat
regquired by Section 13.1 in the form prescribed by Section 9,
accompanying Form WW-4, "Notice of Intention to Plug and Abandon
a Well", or, if any change in the plat is necessary, accompanying
FPorm IV-28, "Affidavit of Plugging and Filling Well" (see Secticn
13.6).

5.6 Parties Responsible - All contractors and drill-
ers, including " all service companies carrving on business or
doing work in oil and gas fields in West Virginia, as well as
lease holders and operators generally, shall take notice of and
are hereby directed to observe and apply the provisions of W, Va.
Code. . §22B-1 and this rule; and all contractors, drillers, service
companies and operators shall be held responsible for viclations
thereof.

5.7 Evidence of Performance -

. 5.7.1 After the completion o¢f the work authorized tc
be done by any permit reguired by W. Va. Code §22B-i-6, the
permittee shall comply with the filing requirements of W. Va.
Code §22B-1-22 and Section 12.

5.7.2 In addition t¢ the reguirements of Secticn
5.7.1, following completion of plugging a well, the permittee
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Department ¢f Energy
Divisien ¢f 0il and Gas
Leg. Rule, 22-1 and 22B-1
Series 1, Sec.5

shall also comply with the affidavit reguirements of W. Va. Code
§22B-~1-23 and Section 13.

Secticn §. Plats, Notice to Coal Owner, Operator cor Lessee

6.1 Plats - - . S

6.1.1 The plat submitted pursuant to W. Va. Code
§22B-1-12 before "drilling for oil or gas, or before fracturing
¢r stimulating a well," shall contain the information required by
W. Va. Code §22B-1-12 and otherwise by this rule in the form and
manner provided in Section $§. A separate plat shall nct be
reguired for stimulating a well where stimulating is tc be a part
of the work for which a permit 1is scught and such fact is noted
on Form WwW-2Z(B), "Application for a Well Work Permit.®

6.1.2 A plat 1s hereby reguired tc accompany all
applications for "fracturing any well" under W. Va. Code
§22B~1-13 by means subsequent tc and not an incident of previous-
ly permitted drilling, redrilling, deepening, pressuring or
converting of such well. If the well to be fractured is an oil
or gas well, the plat shall contazin the same information reguired
for plats by W. Va. Code §22B-1-12 and otherwise by this rule,
and shall be in the form and manner provided in Section 9; and if
the well is a liguid injection or waste disposal well, the plat
shall contain the same information required for plats by W. Va.
. Code §22B-1-14 and otherwise by this rule, anéd shall be in the
form and manner provided in Section 9.

6.1.3 The plat required by W. Va. Code §22B-1-14
before driliing a well for the introduction of liguids feor the
purpcses provided for in W. Va. Code §22B-1-25 c¢r for the intro-
ducticn of liguids for the disposal of sewage, industriazl waste
or cther waste or the effluent therefrom on any tract of land, or
before converting an existing well for such purposes, shall
contain the informaticn reguired by W. Va. Code §22B-1-25 and
otherwise by this rule and shall be In +the form and manner
provided in Secticon 9, Submission of a separate plat shall not
be required before stimulating such a well where stimulating is
to be a part of the well work for which a permit is scught and
such fact is noted on Form WW-3(B), "Liguid Injection or Waste
Disposal Well Work Permit Application.”

6.2 Notice tc Coal Operators, Owners or Lessees - A
copy of the completed notice and application for any permit
regquired by W. Va, Code §22B-1-6, including the asscciated plat
and Constructicn and Reclamaticn Plan reguired by Secticon 5,
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shall be used as the form of the notice to Coal Operatcrs, Owners
or Lessees required by W. Va. Code §§22B-1-12, 22B-1-13, and
22B-1-14, and shall be mailed by registered cr certified malil to
coal operators, owners or lessees.

Section 7. Operational Regulations on Liguid Injection and
Waste Disposal Wells

7.1 Tubing and Packer Arrangements; Varlance; Regula-
tion of Pressure -

7.1.1 Injection of water, other liguids, or wastes
shall be accomplished through a tubing and packer arrangement
with the packer set immediately above the injection zone, and the
annulus between the tubing and casing shall be menitcred by
pressure sensitive devices or through preduction casing adequate-
ly seated and cemented that will allcw menitering of the annulus
between the injection casing and last intermediate casing string
or coal-fresh water casing string, as the case may be. Upocn a
proposal made in detail on Porm IV-37, "Pre-Operations Certifi-
cate for Liguid 1Injection or Waste Disposal Well," a variance
from any of the foregoing reguirements may be granted upon a
showing in the application or at the hearing by an individual
operator that alternate prudent engineering practices will
prevent migration cutside the target information.

7.1.2 The injection pressure shall be regulated to
minimize the possibility of fracturing the confining strata; and
the Form IV-37, "Pre-Operation Certificate for Ligquid 1Injection
or Waste Disposal Well," submitted for each such well shall set
forth the preoposed operaticon in detall so as to demonstrate that
this requirement will be satisfied.

7.2 Disposal of Connate or Peclluted Water - No
discharge of salt water, brackish water, or other water unfit for
doemestic livestock or other general use shall be made into the
waters of the State. When underground disposal of such water 1is
required, such disposal well and related <facilities will be
permitted only wupon application and approval as reguired by
applicable Federal and State laws. Disposal into the same
formation from which the water 1s produced is preferable.

7.3 Pre-Operation Certificate -
7.3.1 The Director or his appcintad representative

shall be .notified nc 1less than 24 hours prior to mechanical
integrity testing to allow the Director cr his representative the
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opportunity to witness the tests. Copies cf the results of all
tests shall be submitted alcng with Form IV-37 as provided in
Section 7.3.2.

7.3.2 Upon successful cempletion and mechanical
integrity testing, and pricr te first injection intc a permitted
liquid injection ¢r waste disposal well, the operator shall
furnish the Division with a certificatien on Form IV-37, "Pre-
Operation Certificate for Ligquid Injection o©or Waste Disposal
Well," indicating that all reguirements of Sections 7.1 and 7.2
have been satisfied. The certification shall include:

7.3.2.1 Identification of the injection zone by name
of geclogical target formation and depth (top and bottom of
zone), the number of perforations, 1f applicable, or the interval
of cpen hole;

7.3.2.2 The maximum bottom hole pressure in pounds per
sguare inch and maximum rate of injection in barrels of liguids
per hour or cubic feet of gases per hour;

7.3.2.3 A detalled identification of the materials
being injected, including additives;

7.3.2.4 Specificaticn of cathodic protection and other
cerrosion centrol measures;

7.3.2.5 Fillters, if any;

7.3.2.6 The entire casing and cementing record, any
packers and other special downhele eguipment, and cement bond
logs; Provided, that this data need not be included on Form
IV-37, where the casing and cementing record is furnished on Form
IV-35, "Well Operator's Report of Drilling, Fracturing and/or
Stimulating," assoclated with the project:

7.3.2.7 Certification that the mechanical integrity of
the well has been tested, and statement of the test method;

7.3.2.8 Facilities or systems to protect the integrity
cf the geological target formaticn or to prevent fracturing the
confining strata; and ’

7.3.2.9 Applicaticon for variance, if any, from Section
7.1, a ’ T -
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- 7.4 Partial Exemption for Certain Wells - Any 1liguid
injection or waste disposal well in existence and used as such
prior to July 1, 1969 shall be exempted from the reguirements of.
Section 7.1, 7.2 cr 7.3, provided the operator has, on or before
July 1, 1979, filed an area plat or plats showing all of such
operateor's liquid injection or waste disposal wells. Such
exemption shall remain effective until such time as, in the
opinicn of the Director and upon notification thereof to the well
owner or operator, it is determined that said well is leaking
liquids t¢ other wells or the surface.

7.5 Monitcring by Operator - The well owner or well
operator of & 1liguid injection or waste disposal well shall
mcniter daily and submit to the Division meonthly the injection
pressures and volumes on Form IV-40 "Report for Ligquid Injection,
Waste Disposal or Enhanced Reccvery." The Director may reguire
mere frequent or continuous monitoring and more freguent report-
ing if, in his opinion, gocod reason exists therefor.

7.6 Limitaticn - W. Va. Code §22B-1-14 and Section 7.1
through 7.5 do not apply te injection of water or cther liguids
into a well for the purpose of fracturing or stimulating a well
or underground gas storage well operations, including injection
periocds.

7.7 Authorization and Re-testing of Wells -

7.7.1 Ho liguid injection or waste disposal well shall
be permitted to inject until a Pre-Operation Certificate (Form
IV-37) is reviewed and approved by the Director.

7.7.2 The mechanical integrity of a ligquid injecticn
or waste disposal well must be demonstrated to the approval of
the Director again within five years from the last test date in
order for injection to continue,

Secticn 8. Objecticns tc Applications; Notice

8.1 Objection Filed by Ccal Operators, Owners or
Lessees - Objections by ccal operatcrs, owners, c¢r lessees filed
pursuant to W. Va. Code §§22B-1-15, 22B-1-1%, or 22B-1-17, shall
be made on Form IV-12, "Objection under W. Va. Code §22B-1-15, W.
Va. Code §22B-1-16, or W. Va. Ccde §22B-1-17 to Proposed Permit-
ted Work.™

8.2 Objection By the Division - Objections by the
Division to any proposed well work under W. Va. Code §§22B-1-15,
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22B-1-16, 22B-1-17, shall . be made in writing, and in the same
detail reguired of objections by c¢ocal operatcrs, owners or
lessees. ' ’

8.3 Notice to Applicant of Chjecticn -

8.3.1 If a coal operatcr, owner, or lessee f£iles or
the Division makes objection to proposed work under W. Va. Code
§22B~1-15 or W. Va. Code §22B-1-16, the Diwvision shall notify the
applicant well operator by Form IV-14, "Notice to Well Operator
of Objection under W. Va., Code §22B-1-15 or W. Va. Code 22B-1-
16," attaching copies c¢f all such cbiections.

8.3.2 If a coal operator, owner or lessee files or the
Divisicon makes objection under W. Va. Code §22-1~-17, the Division
shall notify the applicant well operator as provided by Section
B.4. ,

8.4 Notice to Shallow Gas Well Review Board of Objec-
tion; Copies to Appligant - If a coal cperator, owner or lessee
files or the Division makes obkjection under W. Va. Code
§22B-1-17, the Division shall notify the Chairman of the Shallow
Gas Well Review Board by Form IV-15, "Notice to Shallow Gas Well
Review Board of Objection under W. Va. Ccde §22B-1-17 to a
Proposed Drilling Site," attaching copies of all objections made
pursuant to Sections 8.1 and 8.2 and all other information
required by W. Va. Code §22B-1-17. Copies of all such documents
shall be sent tc the applicant well operator as his notice of
objecticn.

Secticn 9. Form and Contents of Plats

9.1 Statutory Reguirements for Plats - Any plats
reguired to be furnished under W. Va. Ccde §§Z22B-1-12 or 22B-1-14
(see Section 5.2) shall contain all information specified in the
Sstatutory section requiring the plat.

9.2 Aadditional Reguirements for Plats -  Any plat
reguired to be furnished under W. Va. Code §§22B-1-12 or
22B-1-14, or under Sections 6.1.2 or 13.1, shall be recorded on
FPaorm IV-6, "Well Plat,” and shall ccnform to the following
standards of accuracy and depiction:

9.2.1 Accuracy — An accuracy of one part in 2500 1is
required for location of wells c¢n land containing workable coal
beds which are tributary to o¢perator coal mines. All cther plats
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require a2 minimum accuracy of one parti in 200. The attained
accuracy standard shall be stated on every plat.

9.2.2 Permanent Landmarks - At least twe permanent
monuments or landmarks with courses and distances to the subject
well shall be shown on the basis of an on-the-ground survey and,
if any such monument or landmark is not a permanently established
property corner, it shall be referenced tc a permanently estab-
lished property corner by ccurses and distances on the basis of
an on-the-ground survey.

©.2.3 Physical Location of Well - Every well shall be
drilled within ten feet of the exact well location designated on
the plat. T¢ facilitate compliance and verification, the plat
for a new well shall designate at least two reference pecints from
which, after the drilling site has been cleared and graded, the
proposed well lccaticn can be accurately reestablished by the
well operator and, if desired, subseguently verified by the oil
and gas inspectcr or any interested person. When the survey
party stakes the proposed well location, it shall flag or other-
wise mark the reference points, which may be permanent {such as
standing trees) or temporary (such as set stakes) and such refer-
ence pocints shall be beyond the 1limits of the drilling site but
within 300 feet of the well location. A description of the
reference points and their location with reference te the well
location shall be indicated on a detail drawing or & narrative
statement on the face ©of the plat.

$.2.4 Description - Landmarks and permanently estab-
lished property corners used shall be named and described on all
plats. They shall include standing corner trees, set stones,
iron pipes, T-rails, or other manufactured monuments. Existing
wells (operating or abandoned) shall also be considered estab-
lished landmarks if said wells are platted and on file with the
Divisicn. If landmarks 'used are not permanently established
property corners, the landmarks must be adequately referenced to
such property corners to permit their future location.

9.2.5 Method of Showing Property Lines - The courses
and distances of all farm lines adjcining and those connecting
the landmarks or permanently established property corners within
the scope <of the well location plat shall be shown thereon. aAll
lines actually surveyed shall be shown on such plat in solid
lines. Lines taken from deed descripticns only shall be shown by
broken lines. o . : L - ~
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- ~- 9.,2.6 Proven Elevation - The elevation of the surface
of the well location shall be given and it shall be tied to
either a government bench mark or cther pecint cf proven eleva-
tion. The location of the government bench mark or the peint of
proven elevation shall be noted and described on the plat.

9.2.7 MNorth-8cuth Line - A necrth and south line shall
be given and pecint to the top of the plat.

9.2.8 Scale and 8ize of Plat - If practicable, all
plats shall be drawn to a scale of 1" = 2000' (1:24,000) or to
even multiples therecf for each reducticn of the plat photograph-
ically to a scale of 1" =-2000'. The plat shall be 8 1/2 inches
by 14 inches in size.

9.2.9 Topographic Map Location of wWell - The topo-
graphic map location of the well for which any permit application
is made pursuant to W. Va. Code §22B-1-6 shall be shown on the
plat by a ‘"cross" with the measured distance in feet from the
nearest 5 ninute latitude and longitude intersection using the
North East (upper right) border of the plat on the 15 minute
(1:62,5000) topographic map. If the 7.5 minute (1:24,000)
topographic map is used, the topographic location shaill be shown
on the plat at a "cross" with the measured distance in feet freom
the nearest 2.3 minute latitude and lcongitude intersection using
the North East (uprer right) border <of the plat. Each plat shall
indicate the topcgraphic map name and series and indicate whether
7.5 minute or 15 minute is used to shew the well locatien.

$.2.10 Wells -~ All wells within the scope of the plat,
whether active, drilling, or abandcned, shall be shown. The
scope of every plat shall be sufficient toc show all wells within
1,200 feet of the well which is the subject of the application
and, in the case of an applicatien for a shallow gas well with a
depth ¢f 3,000 feet ¢r more and which will penetrate a coal sean,
the scepe of the plat shall be sufficient to show all wells
within 2,400 feet of the well which is the subiect of the appli-
cation., Each well so shown, including the subject well, shall
bear a designation that permits the type (ocil, gas, liquid
injection under W. Va,., Cocde §22B-1-41, underground storage, Or
storage observation) and status (active, abandoned, or drilling)
cf each such well to be determined by the use cf:

$.2.10.1 . API permit number (excluding State and
County) for each well having such a permit number,
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- - 9,2,10.2
if such

below, and

5.2.,10.3

9.2.11
as follows:

9.2.11.1

03~
02-
03~

8.2.11.2

07—
08-
09-
10~
11—~
12—
13-
l4-
15-

9.2.11.3
16—
7=
18-
19-
20~
21-

Z22-

24-

25—
26-
27-

is listed,

22-1 and 22B-1

number
provided

in parentheses, and following the API
the typs and the status numbers

the symbols provided below.

The kind and status numbers to be used shall be

0il wells:
Shallow, active 04- Deep, active
Shalliow, abandoned 05- Deep, abandoned

Shallow, drilling 06~ Deep, drilling

Deep gas wells:

Production, active
Prcduction, abandoned
Production, drilling

Underground stcrage, active

Underground storage, abandoned

Underground storage, drilling

Stcrage observation, active

Storage observation, abandoned

Storage observation, drilling

Shallow gas wells:

Less than 3,000 feet, production, active
Less than 3,000 feet, production, abandoned
Less than 3,000 feet, production, drilling
Less than 3,000 feet, underground stocrage,
active
Less than 3,000 feet, underground storage,
abandoned

Less than 3,000 feet, underground storage,
drilling

Less than 3,000 feet, storage observation,
active

Less than 3,000 feet, storage observatiocn,
abandoned

Less than 3,000 feet, storage cobservation,
drilling

3,000 feet cr mere, producticn, active
3,000 feet or more, production, abandonead
3,000 feet or more, production, drilling
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28— 3,000 feet or more, underground storage,

- active

29- 3,000 feet or more, underground storage,
abandoned

30- 3,000 feet or more, underground storage,
drilling

31- 3,000 feet or mcre, storage observation,
active

32- 3,000 feet or more, storage observation,
abandecned

33- 3,000 feet or more, storage observation,
driilling

5.2.11.4 Liguid injection wells:

34~ Active 35— Abandoned
36- Drilling or being converted

9.2.11.5 Waste disposal wells:

37- Active 38- Abandoned
39- Drilling or being converted

8.2.11.6 Gas injection wells:

40— Active 41- Abandoned
42- Drilling or being converted

9.2.12 The symbels to be used shall be as follows:

New drilling locatiocn c
New fracturing or stimulating location OWs

Cancelled applicaticn or permit Oeke

0il well ®

Gas well I*

Dry hole

Liquid injection well under W. Va. Code
§22B-1-2% L

Waste disposal well S

Abandoned well > - X - Zu - Swe

- 9.2.13 Other Surface Features - In addition toc the

surface features and owner lidentification data reguired by
statute or by the foregeoing specifications of Section 9.2, the
plat shall also show the following surface features lying within
the scope of the plat:
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- 9.2.13.1 water wells within two hundred £feet of the
well for which any permit under W. Va. Code §22B-1-7 is being
sought, except for liquid injection or waste disposal wells, 1in
which case water wells within one thousand feet of the well shall
be shown;

9.2.13.2 dwellings within twe hundred feet of the well
for which any such permit is being socught;

9.2.13.3 streams;
9.2.13.4 rocads and highways: and

§,2.13.5 railrcads with indication of the owners'
names., -

9.2.14 Names -~ The plat shall state the names of the
surface owners and the rcyalty owners of the land at the well
location.

5.3 ©Plat Certification - Surveys and plats shall be
made under the supervision of a registered professicnal englneer
or licensed land surveyor entitled and licensed by law te prac-
tice in the State of West Virginia. The certificate shall be
signed@ and certified by the registered professicnal engineer or
licensed land surveyér in the following manner:

"I, the undersigned, hereby certify that this
plat is correct to the best of my knowledge
and belief and shows all the information
required by law and the regulations issued
and prescribed by the Department of Energy."

5.4 Re-use -of Plats - Following issuance of the
initial permit for drilling a well, any subseguent application
for a néw permit invelving the same well may be accompanied by an
accurate copy of the plat accepted by the Division for use with
the permit issued for the mest recent previous application,
updated as necessary to reflect new data or additicnal data now
required by statute or this rule; provided, that a new certifica-
t+on shall be necessary in the form required by Section 5.3.

¢.5 Permanent Character of Plats - Every plat submit-
ted under Section $ shall be of permanent character, that is, on
linen or plastic or other material of comparable guality and with
india or other ink resulting in a depiction not subject to
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substantial degradation through time from exposure to ordinary
conditions of temperature, humidity, and 1light

Section 10, Ferformance Bonds for Well Operatcrs

10.1 Separate Bonds - Zach permit application filed
after the effective date of these regulaticns shall be accompa-
nied by a separate bond with corporate surety or cash, or other
collateral security in compliance with W. Va. Code §22B-1-26 and
shall be submitted with Form IV-7, "Bond for Single 01l or Gas
Well, Single Liguid Injecticn Well or Single Waste Disposal
Well", except where (a) a blanket bond is being furnished pursu-
ant t¢c W. Va. Code §22B-1-26(c); or (b) the permit application is
for a permit to plug a well which is already subject to corporate
surety, cash or cocllateral security which satisfied applicable
reguirements at the time such corporate surety, cash or collater-
al security was furnished. Any corporate surety bond, cash or
collateral security furnished in connection with a permit 1issued
pricr to July 11, 1585 shall remaln in effect for the benefit of
cthe Department until such time as the well operator is issued any
additicnal permit concerning the bonded well and such coperator
has furnished such new or additional corporate surety, cash or
collateral security as may be regquired by these rules.

10.2 Blanket Bonds - Any blanket bond furnished after
the effective date ¢f these regulaticons shall have corporate
surety or cash or other collateral security and shall be submit-
ted with Form IV-8, "Blanket Bond for 0il and Gas Wells, Liguid
Injecticon Wells, and Waste Disposal Wells". Any blanket bond
with corporate surety, cash or collateral security furnished in
connection with any permit or permits issued prior te July 11,
1985 shall remain in effect £for the benefit o¢f the Department
until such time as the well operator is issued any additional
permit and such well operatcr has furnished new or additional
corporate surety, cash or collateral security complying with the
Act; provided, that if a blanket bond furnished prior to July 11,
1$85, complies with the reguirements of the Act, a new blanket
bond shall not he reguired to be submitted with a permit applica-
ticon; provided further, that if a permit application is for a
permit to plug a well which is already subject tec corporate
surety, cash, or ccllateral security which satisfied applicable
requirements at the time such corporate surety, cash ¢r collater-
al security was furnished, no additional corporate security, cash
or ceollateral security shall be reguired.
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Section 11. Operational Criteria

11.1 Casing Not Execlusive - In addition to the casing
required by W. Va. Code §§22B-1-18, 22B-1-15, 22B-1-20 and
22B-1-21, there shall be used in each well such material and
equipment and there shall be employed such additional procedures
as are necessary for the purpose of separating high pressure
zones from low pressures zones, the producing horizons, the water
bearing strata, and mineable coal zcnes for the life of the well.

11.2 Multiple Casing Through Coal Seams -

11.2.1 The coal protection «casing reguired by W. Va.
Code §§22B-1-18 through 22B-1-20 t¢o be installed through the
workable coal seam or sesams shall be in addition to the produc-
tion casing.

11.2.2 The coal protection casing required by W. Va.
Code §22B~1-18 shall have cement circulated in the annular space
outside said casing. The wvolume of cement needed shall be
calculated by using approved engineering methods to assure the
return of the cement to the surface. In the event cement does
not return toc the surface, every reascnable attempt will be made
to fill the annular space by introducing cement from the surface.

11.3 Fresh Water Casing - The fresh water protective
casing reguired by W. Va. Cocde §22B-1-21 shall extend 30 feet
below the deepest fresh water horizon (that being the dJeepest
horizon which will replenish itself and from which fresh water or
usable water for household, domestic, industrial, agricultural,
or public use may be economically and feasibkly recovered) and
shall have cement circulated in the annular space cutside said
casing. The volume of cement needed shall be calculated using
approved engineering methods to assure the return of the cement
te the surface. In the event cement does nect return to the
surfaces, every reasonable attempt will be made to £fill the
annular space by introducing cement £from the surface. If the
coal protection casing is cemented tc the surface in accerdance
with prescribed procedure, this may also be censidered a fresh
water protective casing for water strata above the coal.

11.4 Cement Strength - Cement placed in the annular
space arcund any casing shall be allcwed to set to a minimum
compressive strength cf 500 pounds per square inch using approved
engineering data for the type of cement used. The waiting time
for cement uced in compliance with Section 11.% shall be elght
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hours. The waiting time on any other ¢ement shall in no case be
less than eight hours.

11.5 Cement Type - Cement used to £ill the anaular
space around the casing reguired in Sections 11.2 and 11.3 shall
be American Petreocleum Institute Class A Ordinary Portland cement
with no greater than three percent calcium chleride and nc other
additives; provided, that if the well operator furnishes satis-
factory procf that different cement types are adequate, the
Director may approve use of such different cement types.

Section 12. Well Records

12.1 Well Records Made During Permitted Work - The
well operator or his driiling contractor or driller shall keep at
the well lccation a copy of the application as permitted, includ-
ing the asscciated plat and Constructicn and Reclamation Plan re-
guired by Section 5.2, and the well coperatecr or his drilling
contractor or driller shall alsc make and pressrve at the well
location accurate records of all well work performed pursuant to
the permit., The records shall be complete encugh to support, as
applicable, the entries: of well work done and related data on
Form WR-35, "Well Operateor's Report of Drilling, Stimulating or
Physical Change," Form WR-36, "Well Operator's Report of Initial
Gas-0il Ratio Test," Form WR-~37, "Pre-Operation Certificate for
Liguid Injection or Waste Disposal Well," and Form WR-38, "Affi-
davit of Plugging and Filling well:" but such Eforms WR-35 through
WE~38 shall reflect data discovered or changes made after the
permitted well work has been finished and before the forms are
filed. Unle&s such records of well work performed are preapared
by the well operator or cwner, a copy ©f all such records shall
be delivered to the well owner or operator., ‘

12,2 Filing of Well Record and Related Forms -

12.2,1 Within 80 days after the completion ©of permit-
ted well work, two coples of Form WR-3%, "Well Operator's Report
of Drilling, Fracturing and/or Stimulating ¢r Physical Change,"
containing in proper form the geoleogical informaticn reguired by
W, Va. Code §22B-1-22, Form WR-36, “"Well Operator's Report of .
Initial Gas-Cll Ratio Test," (except that, where the well has not
been connected within such 80-day period to pipelines or preoduc-
tion tanks, Form WR-36 shall be filed no more than 15 days after
such connection), Form WR-37, "Pre-Operation Certificate for
Liguid Injecticon or Waste Dispesal Well," and Form WR-38, "Affi-
davit cof Plugging and Filling Well," shall be filed by the well
owner or operator with the Directocr. Such forms need not repeat
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well record information for any work (whether permitted or not)
performed pricr teo and not part of the permitted work to which
saild forms apply.  Such forms shall correct or add to the well
log and other records made and preserved at the well location by
specifying the casing, treatment, or physical changes performed
after completion of the permitted work, and the additional
formations or corrected informaticn discovered, by electric logs
or other means, after completion of the permitted work.

12.2.2 Deep Well Confidential Information; Filing of
Well Logs - : :

12.2.2.1 Within 80 davs after the completion of
drilling or recompletion of a deep well, the well operator shall
file a copy ©f the well log and the slectrical, radiocactive or
cther similar conventional log if such logs have been performed.
In addition, as socn as practicable, the well operator shall file
a copy of drill stem test charts, formation water analysis,
porosity, permeability or £fluid saturation measurements, core
analysis, and lithclogic leg or sample description as compiled;
provided, that no such additicnal information shall be required
unless the well coperator has compiled such information in  the
ordinary course ¢f business. No interpretation of the data is
reguired %o be filed. '

12.2.2.2 All informaticon furnished with respect te a
deep well marked ‘'"confidential" shall be kept confidential for
one vear following the date the information is required to be
filed hereunder unless the well operatocr g¢gives the Director
written permission to release such information at an earlier
date.

12.2.2.3 For good cause shown by the operator, the
West Virginia Q0il and Gas Conservation Commissicner may extend
the period ¢f confidentiality for cne year. The total pericd of
confidentiality shall not exceed three years,

12.3 Restriction of New application - Except for goocd
cause shown, no application regquired by W. Va. Ccde §22B-1-6 may
be fiiled for any work after the initial completion of a well
unless all forms reqguired by Secticn 12.2 have been completed and
filed with the Division.
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Section 13. Plugging, Abandonment and Reclamation

13.1 Notice and Application to Plug and Abandon; Time
of Filing -

13.1.1.,1 The Rctice ¢f intention to plug and akandon a
well required by W. Va. Code §22B-~1-23 shall conform te Section
5.2.3.

13.1,1.2 The well coperater shall also submit copies of
all logs in his possession upon specific reguest by the Director
pursuant te W. Va. Code §22B-1-6{(c)(10)(ii).

13.1.2 Ccmpleted Forms WW-4(A) and Ww-4(3} shall in
all cases be filed with the bivision and delivered to the coal
operator, owner or lessee in  the manner and within the time
limits set cut in subsections {(a), (b), and (c) of W. Va. Code
§22B-1-23 for "notices" referred to therein.

13.1.3 The cowner or cperator of every well presumed to
have been abandeoned under the provisions of W. Va. Code §22B-1-19
shall file Form WwWw-4 within 60 days after such abandonment,
unless the Division waives this reguirement for goed cause shown.

13.2 Work Order; Manner and Method of Plugging -

13.2.1 An applicant for a permit to plug a well shall
set forth a detailed statement of the manner in which the work cof
plugging and £illing such well is to be performed, including:

13.2.1.1 location (by depth),

13.2.1.2 kind and length of plugs to ke used and the
method chosen to insure that no gap exists between the bottom of
the coal protection string of casing and the expanding cement
plug thereunder,

13.2.1.3 plans for mudding, cementing, and filling,

3 13.2.1.4 plans for testing, and for shooting and
removing casing, and

13.2.1.5 all other pertinent Iinfeormation regarding
said plugging and £illing, all of which shall be in c¢ompliance
with W. Va. Code §22B-1-24. The information shall be submitted
on Form WW~4{B), "Applicaticn to Plug and Abandon a Well".
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- 13.2.2 Any well operator proposing to plug or £o clean
ocut and replug a well in the manner specified by W. Va. Code
§22B-1~24(¢), shall furnish the alternate cost estimates for
performing such well work in the manner specified by W. Va. Code
§228-1~-24(d)(3) only in the event a coal operator, owner, or
lessee has filed a Form IV-16, "Reguest by Coal Operator, Owner,
ocr Lessee for Plugging under W. Va. Code §22B-4-10(d4d)".

13.3 "Verbal Permissicn" to Plug -

13.3.1 Verbal permissicn may be given pursuant to W.
Va. Code §22B-1-33(c) in the event the well to be plugged and
abandoned 1s one on which drilling or reworking operations have
been continuously progressing pursuant to authorization granted
by the Division. Any such verbal permission shall be given by
the Director, cor the supervising inspector, or any inspector who
is avallable tc supervise the plugging work. Unless such verbal
approval 1s given by the Directcr, the well operator shall notify
the Director's office by telephone of such verbal approval no
later than the next regular working day.

13.3.2 Unless the well operator propeses tc plug the
well in a manner allowed by W. Va. Code §22B-1-24{d)(3), the well
operator shall centact the cocal operator or the coal owner or
lessee who has filed a declaration iunder W. Va. Code §22B-1-3¢,
50 as to provide the cocal owner, operator or lessee the best
feasible opportunity to make a plugging reguest under Secticn
13.5.

13.4 Cbjections to Proposed Plugging - Objections to
the proposed plugging of a well, whether by the Division or by
any affected person, shall not be made except for viclation or
impending violation cof the provisions of W. Va. Code §22B-1-23 or
this regulation or of W. Va. Ccde §22B-1-24 or Section 15. The
Director shall promptly rule on such objections at a hearing to
be held after providing nc less than five days' notice tc the
applicant and objectors.

13.5 Flugging Method Reguest by Coal Operator ¢r Ceal
Seam Owner -

12.5.1 The request by a coal operator or ccal seam
owner made pursuant to W. Va. Code §22B-1-24(d}, for a well to be
piugged in any mannér allowed by W. Va. Code §22B-1-24(d)(3)
rather than by the methcod provided in W. Va. Code §22B-1-24(c),
shall be made on Form IV-16, "Regquest by Coal Operater, Owner, or
Lessee for Plugging under W. Va. Code §22B-1-24(d&)".
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_ 13.5.2 The well cperator or owner in his sole discre-
tion may waive the provisien 1in W, Va. Code §22B-1-24(d) that
such reguest "must be filed in writing with the Division prior to
the scheduled plugging of the well". In the event of such
waiver, the cost of undoing any part of the plugging work in
order tc comply | with the «coal operator's or ccal seam owner's
reqguest shall be treated as a part of the cost of complying.

13.5.3 The Division shall make findings and issue an
crder in accordance with W, Va. Code §22B-1-24(d)(2) by endorse-
ment cn or attachment te Form WwW-4.

13.6 sStatutory Affidavit - The affidavit regquired by
W. Va. Code §22B-1-23 and Section 12.2 =hall be made on Form
Iv-38, "Affidavit of Plugging and Filling Well". The affidavit
shall be executed by at least two parties doing the actual work,
whether they are employees of a service company or a plugging
contractor, or of the well owner or well operator,

Section 14. Plugging Methods

14.1 Materials Used 1in Plugging - The non-porous
materials and cements mentioned in W. Va. Code §22B-1-24 must be
specified in the work order portion ¢of Form WW-4(B), "Applicatien
to Flug andéd Abandon a Well", Materials and cemenis must be of a
kind and quality accepted by the oil and gas industry and ap-
proved by the Division as  suitable for the intended purpose and
which otherwise comply with all provisions of law and accepted
standards. The Director may approve use of non-standard material
or cement,

14.2 Cleaning Out and Replugging Application; Objec-
tions; Order -

14.2.1 Application pursuant e W. Va. Code
§22B-1-24(e} to clean out and replug a previcusly plugged well
shall be made by completed Form WW-4, ‘'"Notice of Intention and
Application to Plug and Abandon a Well"”, and by the assocciated
comments reguired by Section 13,1 to accompany Form WW-4.

_ 14.2.2 Objections to a Form WW-4 applicaticn to clean
out and replug a well, whether by the Division or by any affected
person, shall not be made except for viclation or impending
violation of the provisions of W. Va. Code §22B-1-23 or Section
13 or of W. Va., Code §22B-1-24. If such an objecticn is filed or
made, a hearing date shall be set and notice given by the Divi-
sion by endorsement on the objection, mailed in accerdance with
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W. Va. Code §223-1-24(e). The endorsement shall indicate the
date, time and location of the hegaring, identifying the well by
reference to the API number.

14.2.3 7The Division's order permitting or rejecting
such application shall be endorsed on the Form Ww-4 applicaticn
and shall be mailed to the wparties indicated in the methsod
provided by W. Va. Code §22B-1-24(e).

Section 13. = Reports -
15.1 Annual Report of 0il and Gas Production -

15.1.1 An annual report of oil and gas production from
each lease or tract shall be filed with the Directer on or before
the succeeding March 31. This report shall be on Form WR-3§,
"Report of Annual Production" or in such other form as the
Director may approve. The repcrt must identify and state the
production from every oll and gas well not yet plugged and
abandoned, regardless of the status ©f the well. The data shall
be submitted by either the well operator or the well owner and
shall be in the smallest units of measurement available, by well,
lease or unit. 01l shall be measured in barrels, and gas shall
be measured in thousand cublic feet.

15.1.2 Measurement of Q0il - The volume of ¢il produc-
tion shall be determined through the standard@ practices of common
carriers in the State of West Virginia. The report on volume of
©il shall be the same volume on which the reyalty interest was
determined and shall be of acceptable "pipeline guality".

15.1.3 Measurement of Gas -

15.1.,3.1 If a meter has been set for each well, the
gas production for each well shall be reported, with each well
identified by API number or, if no API number exists, by the
operator's well number.

15.1.3.2 If common or master meter measurement is in
use, the production from each commcn ¢or master meter shall be
reported, and the wells subject to common measurement shall be
identified by API well number or, 1f no API number exists, by the
cperator's well number, and the prcduction estimated for each
such well shall be reported if such estimates are made.

15.1.3.3 1If calculated value 1s in use and no measure-
ment of gas is available fcr an individual "well or group of
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wells,the calculated wvolume of gas production wusing accepted
engineering methods shall be reported, and the wells sc measured
shall be identified by API well number or, if no API number
exists, by the operator's well number, and the production esti-
mate for each such well shall be reported if such estimates are
made.

15.2 Accidents - _If any explosion or other accident
causing loss of life or seriocus personal injury occurs in or
about ‘2 well or well work cn a well, the well operator cor his
contractor shall give notice, stating the particulars of the
explosion cr accident, to the District 0il and Gas Inspector or
the Directcr.

Section 16. Reclamation

16.1 Reclamation under the Constructicon and Reclama-—
tion Plan - :

16.1.1 A& proposed reclamation method for construction
cf rcads, drilling 1locations, and pits, if any, or alternative
overflow prevention facilities, shall be submitted on Form WW-9
with the applicaticn for any permit reguired by W.Va. Code
§22B-1-6, except a permit to plug a well. Such proposed reclama-
tion methods shall be approved by the Director or his designate,
prior to the issuance of the permit, all reclamation shall be
done under the supervision of the Director. The reclamation may

be altered from that set ouf in said Form WW-5, if found neces-

sary, with the ccnsent of the Director or his designate, due to
topography or other conditions not apparent upon initial submis-
sion and approval of the propcsed reclamation methods.

16.2 Access Roads - All access rocads shall be con-
structed and maintained so as to prevent excess sedimentation,
maintain natural drainage areas and, if practicable, to direct or
carry away from disturbed areas surface water run-off from
undisturbed areas.

16.3 Drilling Sites - ©Drilling sites shall be con-
structed and maintained toc prevent surface run-cff carrying
excessive sedimentation from the site, to confine all materials
ieaked or spilled as a result of d&rilling cperations to the
drilling site and to prevent excess sedimentation by placing in
any stream any material mcved or «cut. Upon the ©plugging of a
non-productive well, whether as a continucus operation with other
permitted well work cor otherwise, all cementing and other waste
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materials resulting therefrom shall be retzined on the drilling
site. .

16.4 Pits - All drilling pits shall be constructed,
maintained, and reclaimed in such a manner as to prevent seep-
age,leakage and overflow, to divert surface water from the pit,
and tc provide impervious materials for the pit lining if exist-
ing scil is not impervicus. If an operator is unable to prevent
overflow from any drilling pit, the District Inspecter shall be
notified by the well cperator and additional drilling pits or
alternative coverflow facilities shall be constructed under the
supervision of the Director to prevent said overflow. All
drilling pits and alternative overflow prevention facilities
shall be constructed, maintained and reclaimed so as not to be
left in such condition as to constitute a hazard or to prevent
use of the surface for agricultural purpcse after the expiration
of the six-month or extended period for reclamation prescribed by
W. Va. Code §22B-1-30.

16.5 Surface and Underground Water Polluticn =

16.5.1 Before commencing to drill any well for ©il and
gas, the well owner or operator shall make proper and adeguate
provision te prevent surface and underground water pcllution,

16.5.2 When rotary drilling penetrates a formation
known tc contain substantial amounts of salt water, drilling will
continue to the next casing pecint by drilling with mud, foaming,
or other satisfactory method for the purpose of isolating the
salt water 1n the formation or preventing the discharge of salt
water per se into a fresh water horizon, or above the surface of
the grcund. In the case of foaming, it is recognized that a
certain amount of salt water, mixed with cuttings, will be
discharged above the surface of the ground which will be con-
tained in sump pits no larger than necessary for this purpose.

16.6 Notifications Pricr to Commencemsnt of Work -
Prior to the construction of roads, loccations and pits for any
permitted well work, the operator or his contractor shall notify
the appropriate oil and gas inspector and allow the opportunity
of inspecting and approving the construction and method of
reclamation for all proposed areas to be disturbed in siting,
drilling, completing or producing the well. In additicn, the
well operator or his contractor shall notify the appropriate
district ©il and gas inspector 24 hours before actual permitted
well work is commenced,
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16.7 Reguirements for Production and Gathering Pipe-
lines - : '

16.7.1 This rule prescribes the minimum reguirements
for the safe and efficient 1installation of &all production and
gathering pipelines installed, relocated or replaced after June
G, 1983, which are not regulated by United States Department of
Transportation minimum safety standards applicable t¢ pipelines.

16.7.2 The Director reserves the right to direct the
burial of ‘any line installed under this regulation to protect the
public safety, by order issuved after notice and hearing under
Series 9, :

16.7.3 Subject to the reservation in Section 16.7.2 of
production and gathering lines subject to this rule shall conform
with the following:

16.7.3.1 Lines shall be buried where practical and
reasonable; and practical . and reasconable shall be construed to
mean lines should be buried in the £ollowing situations:

16.7.3.1.1 Where the line crosses agricultural land as
defined in W. Va. Code §19-16-2: '

16.7.3,2.3 Where an unburied line would prohibit wuse
of a pre-existing private roadway or other means of access to a
part or all of surface land;

16.7.3.1.3 Where the line cannot more practically and
reasonably be securely suspefded to cross stream beds;

16.7.3.1.4 Where the line crosses a public read, in
which event it shall be buried and otherwise installed in accor-
dance with the rules of the public agency having Jjurisdiction
over the road; and '

16.7.3.1.5 Where the Director decides prior teo instal-
laticon that burial would be practical and reascnable.

16.7.3.2 All buried 1lines shall be installed with a
minimum of 18 inches of cover, except where solid rock is encoun-
tered, in which case the minimum cover shall be six inches;

16.7.3.3 Whenever a buried line crosses a
pre-existing public or private rcadway, the location of the 1line
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shall be clearly marked at the point ¢f crossing by an appropri-
ate marker; and

16.7.3.4 A suitable conductive wire shall be installed
with plastic pipe to facilitate locating it with an electronic
pipe locatcr; previded, that any cther suitable material or means
for accomplishing this purpose may be employed.

16.7.4 Notwithstanding Section 16.7.3 of this rule,
the surface owner(s) of record of any tract subject to the
provisions of W. Va. Code §22B-1-30(d} shall have the right to
prescribe that a pipeline or specified parts thereof need nct be
buried. The prescription shall be on Form WR-75, "Permissicn Not
to Bury Preoduction or Gathering Line", unless it is included in
the recorded right-of-way or lease under which the pipeline is to
be installed, which right-of-way or lease was granted by the then
surface owner ¢f record. Once executed and delivered to the
person who proposes to install and operate the line, the pre-
scription may net be revoked by any subseguent surface owner(s)
of record. ) -

16.7.5 This rule shall not be c¢onstrued to prohibit a
surface owner from preparing a safe crossing of a pipeline for a
new means of access to another part of his tract.

Section 17. Preventing Waste

17.1 Eguipment - All well owners or operators, c¢con-
tractors, drillers, pipeline companies, or gas distributing
companies producing or transporting oil or gas for any purpose,
shall use every possible precaution in accordance with accepted
and approved methods to prevent waste ¢f oil or gas, and to
prevent the pollution of the water of the State in drilling and
preducing operations, or in transporting or distributing such
products, and shall not wastefully utilize cil or gas or allow
the same to leak or escape from natural reservoirs, wells or
pipelines.

17.2 Commercial Well Properly Equipped - Whenever oil
or natural gas in commercial quantities, in a well-defined oil or
gas-bearing stratum, known to contain ¢il or natural gas in such
guantities, is encountered in any well drilled for oil or gas in
this State, all such strata shall be adeguately protected from
infiltrating waters.

17.2 Protection <f High Pressure Wells - On all wells
where high pressure and large volumes can be reasonably expected,
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properly working pressure blowout preventer eguipment shall be
used on the inner string of casing at all times. When the inner
string of casing has been placed in the well and cemented 1in,
csaid casing and blcw~-out egquipment (both blind and pipe rams, or =
equivalent) shall be 1installed and tested by operation and
pressure to a minimum pressure which is commensurate with the
cbjective formation pressure before drilling is continued.

17.4 Preparaticn <£for Dbrilling In -  Eguipment Efor
ceonserving oil and gas shall be provided before driiling in. In
all proved or well-defined ¢il or gas fields or where it can be
reasonably expected that ©ill or gas in commercial guiantities will
be encountered, adegquate preparaticons shall e made for the
conservation ¢£ ©ll ©or gas khefore drilling any well.

17.5 Multi-Zone Precducticn - So far as it is practical
to do so, gas being produced at a high pressure should be sepa-
rated in the well from that being produced at a substantially
lower pressure by means of casing, tubing, casing heads and
packers, in order to eliminate the flow of high pressure gas into
the low pressure sands.

17.56 ©Drilling Deeper - Nothing in this rule shall be
construed to prevent or disccurage drilling deeper in search for
©il or gas in any well. )

18. Variances

Upon reguest, or upon his own initiative, the Director
may grant a variance from any other reguirements of this Series
upon a showing by an operator that alternative practices will
satisfy the requirements of The West Virginia Energy Act and upon
notice ¢f such a reqguest tc the surface owners of record and any
ccal owner, operator cr lessee. ' ’
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DPREAMBLE TC THE PROPOSED RULES
OF THE DEPARTMENT OF ENERGY, DIVISION OF OIL AND GAS

H

Legal authority

-
-
.

Background

-
4

. Proposed rules

A. Series 1 - 0il and Gas Wells and Other Wells

B. Series 2 - Certificaticn of Gas Wells E

C. Series 3 - Underground Injection Control

D. Series 4 ~ State Naticnal Pollutant Discharge
Elimination System (NPDES}

E. Series 5 - Miscellaneous Water Pollution Control

F. Series 6 - Dam Control

G. Series 7 - $0lid Waste Manazgement

H. Series 8 =~ Hazardous Waste Management

I. Series 9 - Hearing and 2Appeal Procedures

J. Series 10 - Reguests Ifor Infcormation

IV. Soligitation of Comments

LEGAT, AUTHORITY

The regulations described in this notice are proposed

under the duthority of Chapters 22 and 22B of The West Virginia

Energy Act.

BACKCGROUND

Cn April 12, 1985, the West Virginia Legislaturs passed

The West Virginia Energy Act making it effective $§¢ davs from

passage (July 11, 1985). The Act isg codified at W.Va. Code

§§22-1-1 throuwgh 22-13-3; 222-1-1 through 22A-6-6; and 22B-1-1
through 223-4-13 (19853 Repl. Vol.). 1In passing The West Virginia

Energy Act, the Legislature found that there was need for the

consolidation of regulatory power under a single department of
state government to, among other things, zchieve "more efficient
administration, avoid unnecessary delays in permitting and other

matters, provide better and more expeditiocous enforcement and



application of environmental and safety laws" with a view towards

making the state's mineral desvelopment industry "mere competitive

-
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n other energy producing states."” W.Va. Code §22-1-2

{1985 Repl. Veol.}.

In that Act, the Legisiature fcund the public

(z) To foster, sncourace and premote the
exploration for and the development, produc-—
tion, utiliization and ceonservation of ceal,
oil and gas and other mineral resources of
the state  through +the fullest practical
eans, and at the same time promote economic
develcpment in the state, protect the en-
vironment and enhance safsty and health in
these vital Industries; :

{b) To provide a comprehensive program for
the exploration, conservaticn, develcopment
protection, enjovment, recovery and use oI

coal, o©il and gas, and other mineral re-
sources in this state;

(¢} To zid in such a ccomprehensive program
by c¢reating a single derpzriment, designated

the department of energy, to have the regu-
latory powers with respect to this industry
and to have the general duties and respon-
sibilities heretcfcore existing in the depart-
ment ©of natural resources and department of
mines, and that the department will pericorm
such duties and functions in conjuncticn with
the respective boards and commissicns which
are herein continued in effect:;

(&) To expedite and facilitate the issu-
ance~ ¢of permits £or mines, surface mining
operaticns, ©il and gas wells and other well
work; ¢ aveld conflicting permitiin re-
cuirements and regulations in +this state or
with federal agencies; and to provide uniform
policies with respect to this industry;

(e} Tc provide for a single agencvy of this
state to implement reguirements and programs
of federal law aififecting the exploration,
development, production, recovary and




ization of cgal, ¢il and gas, 2a2nd other
mineral resources in this tat

(£} Tec provide for an agency ©f this state
which can be consulted with by other agencies
of this state prior to the adoption or
implementation of rules, regulations, stan-
dards, programs or reguirements affecting the
exploration, development, production, racov-
ery and utilization of coal, ©iil and gas, and
other mineral rescources in this stzate.

W.Va. Code §22-1-2 (1985 Repl. Vol,).

The West Virginia Energy Act vested exclusive Jjuris-

joh

iction in the Department of Energy over the issuance of regula-
tions or anv and all permits and cother governmental authoriza-

tions reguired, or to be reguired, in all

o

atters pertzaining to

the exploration, develcopment, production, storage and recovery of
coal, o©il and gas and other mineral rescources including all
safety, conservaticn, land, water, waste disposal, recliamation
and environmental regulaticns, permits and authorizations related

to such activities as are called £for pursuant to the follewing

W.Va, Code 20-5 {(Water Rascurcas)

W.Va, Code 20-3a (Water Pollution Control Act)

W.Va. Code 20-5D (Dam Ceontrol Act)

W.Va. Code 20-3F (Solid Waste Manacement Act)

The Department of Energy was speclzlly designated to be the lead

=

regulatcryvy agency for West Vircinia for purposes of feders

1

legislation relating +*to such activities. In addition, the




implementing certain provisicns o©f the State Hazardous Waste

Management Act, W.Va. Code 20~3E~1 through 232 (1985 Repl. Veol.).

Beyond these general reguirements, Chapter 22B of The

irginia Energy Act establishes a broad range of regulatory
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requirements impacting on the il and gas industry and related

ction of the former Department o¢f Mines. Cther

[ 2

urisd

provisions were previously within the Jjurisdiction of the Depart-

ment of Natural Resources. The regulations of other agencies are

superseded, in part, as of July 11, 1985 (the effective date of
+he Energy Act) to the extent that those reguiztions conflict

with the regulatory authority o the Department oI Enercy.

Under The West Virginia Energy 2ct, the Director ¢f the
Division of Cil and CGas is given the general power to propose oOr
promulgate  rules and regulations; however, the Director- is
obligated to submit his £final action to the éommissioner of the
Department of Energy for approval prior to the £iling ‘o any such
regulations with the Legislative Rule-Making Review Commiitee,

There are several bases for the jurisdiction vested in
the Department of Energy by The West Virginia Energy Act to
above and found in Chapter 20 of the West Virginia Code. The
Department’s Jurisdiction in this area is primarily established

by W.Va. Code §22-1~16 (1985 Repl. Vol,.).

Except as otherwise expressly provided in
this chapter or in chapters twentyv-two-a or
twenty-two-b ¢f this code, jurisdiction over
the issuance oI regulations, ¢r any and all
cermits and other governmental authorizations
reguired or to be reguired in all maitters




pertaining to the exploration, dsvelopment,
production, storage and recovery of ceoal, oil
and gas, and other mineral resources in this
state, including all safety, conservation,
land, water, waste disposal, reclamation and
environmental regulations, permits and
authorizations called for pursuant £o arti-
cles five, five-a, five-d, arid five-f,
chapter twenty of this ccde, and the enforce-
ment and implementation therecf is vested
exclusively in the department of energy. The
department of energy is hereby designated as
the lead regulatery agency for this state for
all purposes of federal legislation relating
to such activities.

W.Va. Code §22-1-15. (19285 Repl. Vol.)

Acdditieonally, the Department of Energy was empowered with the

responsibility for implementing certain provisions of W.Va. Code
§20~-5E relating to the State Hazardous Waste Management Act.

W.Va. Code §20-5E-7(h) provides, in relevant part, that:

{h) To the extent that this article relates
to activities with respect +to ocil anéd gas
wells, liguid injection wells and waste
dispesal wells now regulated bv- articles
four, four-b and seven, chapter twenty-two of
this code, the administrator of the office of
¢il and gas and the shallow gas well review
board has the jurisdiction with respect %o
the reculaticn ¢f such activiiies and shall
promulgate such rules and regulations as may
be necessary to comply with the requirements
of this article.

W.Va., Code §20-5E-7(h} (1985 Repl. Vol.).

ther provisions of the West Virginia Energy Act clearly

O |

Finally,
provide that specific activities are within the scope of juris-
diction of the Departiment of Energy,

The Department believes that each of the three previ-

(3

ously mentioned bases of jurisdiction has a definite scope whic

authorizes regulation (through rules, permits, or other govern—-

mental authorizaticns), certain zctivities carried on in +his

(h




tate, In crdexr to better facilitate +he understanding of the
regulated communiiy and the public, a more complete discussion of
+he scope of the Department's Jjurisdicticn is set forth below.

"Exploration, Development, Producticn, Storage and

Recovery" = In defining the scope cf the jurisdiction of the
Department of Energy, an interfretation of the phrase "explo-
ration, development, producticn, storage and recovery of . . .
0il and gazs, and other mineral rescurces in this State" is
essential. There appear to be two distinct sources £or the
phrase "exploration, development, production storage and
recovery."”

The terﬁs "explorztiocn, develcpment, producticn”
appear toc have been taken from the State Hazardous Waste Manage-

ment Act, W.Va. Code §20-5E-1 throuch 23 {1985 Repl. Veol.). That

is-

ot

Act exempts from the coverage of its provisions, pending sa

=1

factorv completion of certain conditions precedent, "drilling
fluids, produced wakers and other wastes asscciated with the

exploration, develcpment cr precduction of crude oil or natural

gas c¢r geothermal energy.” W.Va., Code §20-3E~6(a) (2) {(a) (iv)

(1285 Repl. Vol.) (emphasis added). An analysis of the compara-
ble £federal provisions Zound in secticens 32001(b) (2) (A&} and
8002 (m) of the Resourcs Conservation and Recovery Act, 42
U.S5.C.S. §6301 et seg. (1982 & 1985 Cumm. Supp.) ["RCRA"] (aZfter
which the State provisions were cbviously modeled) indicates, in
addition Lo excluding drilling £luids =znd procduced waters from
regulation, that a specific universe oI wastss was contemplated
withi

> the %“erms "other wastes associated with the exploration,

¥




development or production of crude o0il or natural gas or geo-

thermal energy."”

The term 'other wastes associazted' is specii-
ically included to designate waste materials
intrinsically derived from the primary field
cperations asscciated with the expleoraticn,
development or preoduction o0f crude oil,
natural gas, or geothermal energy. It should
cover such substances as: Hydrocarbon
bearing scil in and arocund +he related
facilities; drill cuttings; materials ({such
as hydrocarbons, water, sand and emulsion)
produced from a well in conjunction with
crude oil, natural gas, or geothermal energy;
and  the accumulated material {(such as
hylrocarbon, water, sand and emulsion from
producticn separatcrs, fluid testing vessels,
storage vessels and production impoundments.

The phrase 'iIntrinsically derived £from

the primary field operations . . . ! is
intended to differentiate exploration,

development and production operaztions from
transportation {from the peoint of custody
transfer or of rgroduction separation and
dehydration} and manufacturing operations.

H. Conf. Rep. No. 96-1444, S6th Cong., reprinted in 1980 U.S.
Code Ccng. & Ad. News 5013, 5031,

EP2A has recently cffered cne possible interpretation of-
the scope of the terms "explorztion, development or production of
crude o0il o©r natural gas or c¢eothermal energy" in its draft
sampling stirategy for completion for the study reguired bv

section 8002{m) of RCRA. Cffice of "Water Recgulations and

Standards-Industrial Technology Division, U.S.E.P.A., Oil and Gas

Exploration, Development and Preducticn - Sameling Strategy -

Draft {(May 5, 1986) [hereinafter "Draft Sampling Strategy"].

According to legislative history for the 1980
RCRA azmendments, Congress intended to exempt
only +those waste streams associated with
exploration, develcopment, and production
activities for oil andg gas, andé for




geothermal rescurces. Wastes generated from
the transportaticn ¢f o0il, gas, or gsothermal
fluids, from naturzl gas processing, or from
0il refining would noct be considered to be
within the scope 0f the exemption. Based on
the legislative history, EPA interprets the
exemption to include only those waste streams
generated from expleoraticn, develcopment, -and
producticon cof cil and gecthermal resources.

Some cf the waste stireams include:

- drilling £luids

- well treatment fluids
- completion f£luids

- workover fluids

- produced water

- produced sand

- tank bottom sludges

However Zfor the e¢il.. and gas ‘extraction
industry, the exempiion is not interpreted to
include those wastes produced from pipelines
(for example, from hydrostatic testing or
from pipeline operations), Nor does the
exemption i1nclude waste streams from gas
processing facilities (for example, spent
ircn sponge).

Draft Samreling Strategv at 12.

EPA then went on to further elaborate on the scope of

the terms "exploration and develorment” and "production."

Explcoration and development activities for
the extraction of oil and gas include work
necessary to locate, &rill, stimulate, and

complete wells.

L

Production activities include all post-com-
pletion work necessary to bring hvdrocarbon
reserves or geothermal filuids f£rom  the
producing formation (s) toc the point of
transmission. These activities include basic
oill/water/sediment separation, separation of
gas liguids from natural gas, gas dehydra-
tion, pumping, collection, storage, and other
production practicsas.

Draft Sampling Stragegy at 13, 15,




The Divisien will interpret the terms "exploration,
development, production" as conferring on it the jurisdiction teo

regulate the following sources related to activities carried

-h

orth pursuant to W.Va. Code §§20~5; 20-52; 20~5D; and 20-35F:

1. The exploration, development and production cf oil
up to the point of custody transfer at the metering unit;

2. The exploration, development and production of gas
up to the point of entry into the transmission line.

Additionally, the Energy Act also includes the terms
"storage and reccvery" in defining the agency's jurisdiction over
these programs. This language clearly recognizes the Department
of EnergyFS expressed authority to regulate +the storage of

gas in underground storage reservoirs and the subseguent opera-

rt

ion of recovering the stored gas from the reservoir,

Wast Virginia Hazardous Waste Manacement Act - As

previcusly noted, W.Va. Code §20-3E-7 (h) vesfg regulatory Jjuris-
diction over hazardous waste activities relating to oil and gas
wells, liguid injection wells and waste disposal wells reculated,
at that time, by the Administrator of the 0Office of 0il and Gas

na the Shallow Gas-Well Review Board., Because The West Virginia

ALl

t1

margy Act replaced the Administrator of the Office of ¢il and

as with the Directecr of the Division of 0il and Gas, the Direc-

Y

tor now has the regulatory authority formerly given +c the
Aéministrator by that provision. The Division interprets this

language as conferring jurisdiction on i+ in the fcllowing areas:
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1. Should it be necaessary at some point in the future
for "drilling fluids, produced waters and other wastes associated
with the exploration, develcpment or procduction of crude oil or
natural ¢as or geothermal energv" tc be regulated as & hazardous
waste following action by U.S.EPA, and both houses of Congress,

and declaration by the Governor [pursuant to W.Va. Cods

§20-5E-6(a) (2) (A)], it will be the responsibility of the Division
o detarmine how such wastes will be identified or listed a=zs
hazardous waste and how such wastes will be managed;

2. To +he extent that it is appropriate to regulate
under the s+tats Hazardous Waste Management Act any waste asso-
ciateé with the storage and recovery of gas, that regulaticn will
be undertazken by the Divisicn; and

3. Class I and Class IV wells under the State Under-

ground Injection Corntrol Program (Series 3 oI <these propcsed

rules) would be appropriately regulated by the Department of
Energy, i1f such wells are related to the dispcosal of hazardous
waste associated with the wastes described in paragraphs 1. and

2. above.

Other Specific S:tatutcrv Provisions Vesting Jurisdic-

tion in the Department ¢f Energv - Remaining terms of The West

ear that the following activ-

Virginia Energy Act also make 1t ¢

ities, among others, are within the scope cf jurisdiction of the
Division:

1. Transportaticon of Oils, W.Va. Code §2ZB-3;

2. Unlercround Gas Stcorage Reservoirs, W.Va,., Code §22B-4.




III. PROPOSED RULES

A. Series 1 - 0il and Gas Wells and Other Wells
This series 1is based upon regﬁlations of the Iormer
Department of Mines relating to_this topic. The previocus regu-
laztions have been edited to the extent necsessary to reflect the
enactment of The West Virginia Energvy Act which, among other

hings, respealed W.Va. Code §22-4 and enacted new articles.

of

Thus, cross-reference have keen updated, as well as authority
secticns. Textual revisions have been made, where appropriate,
to . creats. consistency and clarity in the use ¢f language,

particularly where technical criteriaz =are defined. Regulations

governing hearing and appeal procedures, Iformerly found in Series

[

of the Department of Mines reguletion, have been deleted from
this proposed Series 1 and are now contained in the proposed Se-
ries 9 rules, Hearing and Apveal Procedures.

In addition tc these technical and editing changes, the
propcsed Series 1 differs from the previous rule in twe principal
areas.

Section 5, among other +things, details recuirements
related to the designation of operator agents for service of
process and notice to the Director o©f ownership and transfer of
title by well owners. The proposed rule provides for designation
©f acents of operators ZIfor purpcses of service of process, and
reguires notice c¢f each change of well ownership and designation
of an zgent by the transferee operaitor. The rule encourages

designation of a successor agent as an integral part of any well

13
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transfer transaction by providing that the bond furnished by the
transferor will not ke released until designation of a successcr
agent for service has been made by the new owner.

\

Section 10 pertains to the furnishing of bonds with =z
corporate surety, cash or  alternative collateral security
required pursuant to The West Virginia Energy Zct. The section
now addresses .the sufficiency of bonds furnished prior to July
11, 1983, ivi certain cases, and making provisions for additicnal
surety or security with applications where single well cor blanket
bonds in efZect dc not meet current recuirements and new work is
proposed.

In Sectiion 15.1.1 the Division proposes to allow the

-

annual report of oil and gas production *o be filed on =2 report

=
n

form or in any other form authorized by the Director. Th

-

change sheould facilitate the use of electronic data transier

=

where the operator has that capability.

Section 16.5.2 iz proposed to be changed by deleting
the absclute prohibition against the discharge of_salt water into
fresh water. " This change is necessitated by the development of
discharge permits which regulate this discharge in a way that
assures compliance with technclogy based and water guality based
criteria,

Tinally, the Division proposes fto add a new section
that -would allow the Director to address site specific circum-

stances by deviating from c¢enerally applicable reguirements in

certain cases.




B. Series 2 - Certification of Gas Wells

The Natural CGas Policy 2ct of 1378, 15 U.S.C.8. §3301
et seg. (1982), was signed into law on November %, 1878. Pur-
suant to the provisions of that statute and the regulations
promulgated by the Federal Energy Regulatory Commission, wvarious
states are permitted to make . findings as to certain classes of
natural gas wells located within the state. 2&s successcr 0 the
former Office of Cil &and Gas of the Department of Mines, the
Division o<f 0il and Gas has been authorized to act as the
jurisdictional agency for the State to implement the reguirements
of the Natural Gas Policy Act of 1978,

Series 2 governs and applies o proceedings under W.Va.
Code §22B-1-2(c) (11) {1885 Repl. Vecl.,} concerning gas wells and
implementation of the Natural Gas Policy Act of 1978 and perti-
nent federal regulaitlons.

The proposed Series 2 is based upon-a regulation of ths
former - Department of Mines,. Series 2 has been edited to the
extent necessary to reflect the enactment ¢f The West Virginia
Energy Act. This editing of former Part II (now proposed
Series 2) required renumbering of sections. In this connecticn,
the former Regulation 36 has been combined with +the former
Regglations 14 a2nd 24 oI Part I and included in Series 4 of these

rroposed rules,

C. Seriesgs 3 = Underground Injection Control

Title XIV o©f the Publiec Hezlth Service Act, known
commonly as the Safe Drinking Water Act, 42 U,.S.C.3. §300f et

seqg. (1¢22), reguires, amcng other <things, that the EPA




Administrzator issue regulations establishing minimum reguirements
for the regulation of the injecticon of fluids in order to protect
underground sources of drinking water. The Safe Drinking Water
Act provides further that states may develop programs known as
State. Underground Inijection Contrel (["UIC"] Programs based on
federally established regulations. If & state program is Jjudged
to be Y"as stringant as" the federal program, a state mzay obtain
primacy for that program and become responsible for i1ts subse-
guent implementation and enforcement.

In West Virginia, prior <o 18835, the State Water

Resources Board served as the scle authority for the promulgaticn

of rules and regulations for the contrcl of the State UIC pro-

'

0
®
l...h
4
M
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gram. West Virginia re delegation c¢f the federal UIC
program, effective January 9, 1584. 48 ¥Fed. Reg. 55127 (Dec. &,
1883}, The  current version o©f the Water Resources Board's UIC

regulations were filed 23 emergency regulaticns on January 5,

98s5. Those regulations l1list as authoritv for +heir promulga-

p-2

tiocn, W.Va. Code §20-5A-2(b}{2), which refers generally +f¢ the

power and authority of that Board to adopt regulations for the
preventicn, control, and abatement of polluticon and to faciiitate

the State's participation in the National Pollutant Discharge

5|

limination System under the federal Clean Water Act. Authority

It
¢t
)]
Hh
O
H

or the Department ¢I Natural Resgurces %o issue parmi

underground injecticon wells can  be found —in W.Va. Code

§20-5R2-5(b) (7}, which provides, in pertinent part, that:

{b} It shall be unlawful <for any person,
unless he holds a permit therefcr from the
department, vhich is  in full force and
eifect, to:




* ok *

{7) Operate any disposal well for the in-
jection or reinjection underground of any
industzrial wastes, including, but not limited
to, liguids or gases, or convert zany well
intc such a dispeosal well or plug or abandon
any such disposal well.

W.Va. Code §20-52-5(k) (7) (1985 Repl. Vol.).

The scle authority of the State Water Resources Roard
to promulgate . regulaticons and o©f the Department of Natural
Rescurces to issue pefmits concerning the undercround injecticn

into wells of wastes associated with the exploration, develop-

th

ment, production, storage and recovery of oil and gas and related

=

minerzls was superceded by the passage of The West Vircgcinia
Erergy Act.. The Enexgy Act has, as one of its declared purposes:

{e) To provide for a single agency of this
state to implement reguirements o©f programs
of federal 'law affecting the expleration,
development, producticn, recovery and uti-
lization o©f coal, o©il and gas, and other
mineral resources in this state. . . .

W.Va. Code §22-1-2{e} (1985 Repl. Vocl.).

The Department of Energy is to play a lead zcle in the
new regulatory scheme, This i1s clearly contemplated by W.Va.
Code §22-1-6, which provides, in pertinent part, as follows:

Except as otherwise expressly provided in
this chapter or in chapters twentv-two-a or
twenty—-two-b of this cecde, jurisdiction over
the issuance of regulations, or any and all
permits and other governmental authorizations
required or to be reguired in all matters
prertaining to the exploration, develovpment,
production, storage and recoverv ©I coal, oil
and gas, and other mineral resources in this
state including all saifety, <conservaticn,
land, water, waste disposal, reclamation and
envircnmental regulations, permits = and
authorizations of such activities called for
pursuant to articles five, five-a, five-4d,

[
tn




and five~f, chapter 20 of this code, and the.
enforcement and implementation +therecf is

vested exclusively in the Department of -
Energy. The Department of Enercy 1s herebv
designated as the lead regqulatory agency for

this state for 2all purposes of federal
legislation relating to such activities.

W.Va. Code §22-1-16 (1985 Repl. Vol.) (emphasis added).

The assumption of the Stazte UIC program by the Depart-
ment ¢f Efiergy's Division of 0il and Gas is-specifically support~
ed by several statutecry provisiens found in Chapter 22B of the
Enef¢ Act. The Director of the Division of 0il and Gas is
required +to &adopt rules &nd regulations to assure that the
regulations, permits and authorizations issued by the Director

are adeguate o satisfv the purposes of the Energy &ct, particu-

arly with respect to the consclidation of the wariocus state and

1

th
ot
o

rograms which place permitting reguirements on

1—
Lo

ede

H

a h
expleration, development, preduction, storage and reccvery of the

state's oil and gas. W.Va., Code §22B-1-2{(c) {1l6) (1835 ERepl.

Vol.).
Additionally, the Director is reguired to perform such

acts as may be necessary ©or appropriate tc secure to the state

ing to the exploraticn, development, production, storage, and
recovery of the state's oil and gids, which programs are assumable

by the state. W.Va., Code §22B-1-2(c) (17} (1983 Repl. Vol.).

Finally, as i1t relates to any person conducting activ-

he jurisdicticn of the Divisicon of

cl

ities which are subject to
Cil and Gas, the Director is empowered to issue water pcllution

centrol permits Zcor the operation of any disposal well for the




injecticon or reinjection underground of any pollutant, including,
but not limited to, liguids or gazses, or convert any well int
such a disposal well or plug or abandcn any such disposal well,

W.Va. Code §22B-1-7 () (€) (1985 Repl. Vol.).

Specific provisions on the driiling of wells for the
introducticon of liguids to recover oil or for the introduction of
liguilds Zfor the disposal ¢f pollutants or effluent therefrom and
for converting any existing well for such purroses are found in

W.Va, Code §2ZB-1-14 (1885 Repl. Vol.). This section reguires

the i1ssuance of a permit to drill or convert such wells contin-
gent upcon compliance with all of the bonding previsicons found in

W.Va. Code §22B-1-12 (19353 Repl. Vol.). The well operator

additionally must provide a plat prepared by a registered

engineer or licensed lané surveycr indicating certain statutorily

reguired infIormaticn. When a well is preposed to be drilled or

-

converted Zor +the purpese, as preovided £for in W.Va. Ccdée

§22B-1-14, and the wells are located above 2a seam of coal,
certain cther limitations apply. These limitations are set forth

in W.Va. Ccde §22B-1-16 (1985 Repl. Vol.}.

Additional authority for the regulation by the
Bepartment c¢I Energy of underground injection wells which inject
hazardecus waste from oil and gas activities mav be found in the

State Hazardous Waste Management Act, W.Va. Code §20-53Z-1 et secg.

'_l

(1585 Repl. Veol.). W.Va. Ccde §20-3E-7(h) provides, in pertinent

part, as fcllows:

{h) To the extent that this article relates
to activities with respect to ¢il and gas
wells, 1liguié insection wells 2z2nd waste

By

disposal wells now regulated by articles

-1

j )




four, four-b and seven [§§22-4-1 et seq.;
repealed; 22-4B-1 et seg.; repealed; 22-7-1
et. seg.; repealed], chapter twenty-two of
this code, the administrator of the coffice of
0il and gas and the shallow gas-well review
board has the Furisdiction with respect to
the regulation of such activities and shall
promulgate such rules and regulations as may
be necessary to comply with the requirements
cf this article,.

The Department of Energy interprets this language as
vesting jurisdiction in itself to regulate those wells which

o the Yexplor-

f
i
F4-
o
Wy

inject hazardous waste from facilities rel
ation, develcpment, produciion, sterage and recovery of coal, oil
and gas and other mineral rescurces.” A more detailed explana-

ticn ©f this phrase, which defines the scope of the Department of

Enercgy's regulatory Jjurisdiction in W.Va. Code g22-1-1& {18985

Repl. Vol.), ig foundé in Part II cf this Premable.

It is clezr from a review of the previocusly citad
statutory authority that the Division has authority to regulate
the great majority of underground injection wells that are
presently classified under the existing Series IX regulaticns of
the State Water Rescourcés Board to the extent that these wells,
are related to the "exploration, development, production, storage
and recovery" of o0il and gas and other mineral resources in this
State. Under <the system of classification used by the Water
Resources Board, injection wells are categorized inte five’
classes of wells. These detailed classifications are presently
found in Secticon 4, Series IX of the Board's regulations. An

examination of the descriptions of the underground injection

wells covered by the State rrogram at the present time indicates

(.Y
o




that the great majority of wells in those categories effect +he
exploration, development, production, storage and recovery of oil
and gas and other mineral resources in Wes£ Virginia. Under +this
classification system, it is clear that all Class II and Class
ITT wells fall intoc +this category. Additicnally, certain
injecticn wells described in Class I zlsc fall within +this
description, most specifically those injection wells described in
subsections 4.5.b, 4,5.&, 4.53.£, 4.35.g, 4.5.,h, and 4.5.7.
Finally, those wells in Classes I and IV which inject hazardous
waste from minerzl rescurce facilities and ithose wells in Class V
related to mineral resource facilities would alsc fall under the
jurisdiction of the Department of Energy. In short, those wells
remaining ~within the clear Jjurisdiction of the Department of
Matural Resources (DNR) and the Water Resources Board (WRB) would
only ke a wvery narrcw poriticon of Class I/” IV and V walls
unreliated to the exploration, development, prcduction, storace
and recovery of oil and gas and other mineral resources in the
State.- Even those -~ wells that would remain within the
jurisdiction of DNR and WRB would be regquired %o obtain permits
from DQE under other authority.

The United States Environmental Protection Agency has
premulgated regulations on state undergrounéd injection control
program reculrements in 40 C.F.R. Part 145, which relate +o the
assumption of primacy by states of the underground injection
control program. Under the provisions of these regulaticns, the
Agency does not reguire that authority for state procrams reside'

in a single agency. However, 40 C.P.R, §145.23(b) provides that

19




if more than one agency is responsible for fhe administration of
the UIC program, each agency must have statewide Jurisdiction
over a class of activities. The respornsibiliities of each agency

.
-

ust be delireated, their procedures for coordination set forth,

v

and an agency may be designated as a "lead agency" to facilitate
communications ketween EPR and the various state agencies having
program responsibilities. -“Any state seeking to administer the
UIC program must submit a Memcrandum of Agreement to EPA for
approval. 40 C.F.R. §145.25. The West Virginia Energy Act
designates the Depariment of Energy to be the "lead agency" in
the formation and implementation of the State Undergrcocund In-
jection Control Program., Accordingly, these proposed regulations
constitute "the first step in the assumpticn of that roie. The
proposed reculaticons reflect the aﬁoption of a regulatory scheme

for .the control of ‘underground injection wells designed to

aintain primacy. The concept of incorporation by reference has

o

been used throucghout the regulaticons as a mechanism fo assure z
o

more efficient and simple program, from the viewpoint of the

regulated community, the Division c¢f 01l and Gas and the public

at large. Where provisions are different from, or in additic
to, the =Zederal program have been deemed desirable, those provi-
sions have been included in the proposed rule.

The propecsed UIC regulations generally incorpeorate bv
reference federal language or set forth separately language of
the existing UIC regulations of the Water Resources Board where

nc ccnparable federxal language exists. In two instances,

however, language is being proposed by the Dirsctor which has no




counterpart In either the federal or Water Rescurces Board UIC
regulations.

First, propcsed seckion 17.4.6 provides that only one
permit shall be issued for the constructicn and cperation of any
underground injection well covered by the Department of Energy's
regulations. Opesration of the well shall be conditicned only
upon a subsegquent mechanical integrity test., This provision was
included in the  proposed regulations to make it clear that
issvance of +the UIC permit constitutes approval +o commance
operation of the well, subject only +to &ccsptable results as a
mechanical integrity test.

Second, proposed section 17.4.7 provides that injection
pressures at levels up to 20% of the fracture pressure of the
injecticn zone will be allowsd in the operation of the well.
Injection =2t pressureés in excess of 90% mav be approved at the
Director's discretion on a case-by-case de;onstration by <the
applicant,

D. Series 4 - State National Pollutant Discharge
Flimination Svstem (NPDES)

This series governs the State National Pollutant
Discharge Elimination System (NPDES) Program for all facilities
and .activit}es affecting the exploration, development, produc-
tion, storage and recovery of oil and gas, and related mineral
rescurces for point scurce discharges to suriace waters of the
State. It is recognized that the Director of the Division of 0il
and Gas alsoc has authority %o issue other tvpes of water pollu-.

tion control permits pursuant to W.Va. Code §22B-1-7. These .




Series 4 regulations, however, deal with NPDES regulrements
necessary for the delegation of that program from EPA to the
Division of Oil and Gas as ocutlined in 40 C.F.R. Part 123.

Similar NPDES regulations of the State Water Resources
Board were .continued in effect by The West Virginiz Ernergy Act
until +the Division promulgated superseding regulations. These -
proposed regulations are part of the transition from the Division
of Water Resources of the Department of Hatural Resources to the
Division of 0il and CGas of the Department ¢f Energy for purposes
of permit- issuance.

The NPDES program implements provisicns of the federal
Clezan Water Act. - In order to administer and enicrce that program
in lieu of EPA, i+t is necessary that the Division c¢f 011 and Gas
promulgate regulaticons which must be approved by EPA to delegate
the program to West Virginia for these point sources.

The proposed regulzations essentiaily incorporate by
reference all ©f the EPA regulations which are necessary to
achieve delegation of +the WNPDES program ZIZor the c¢il and gas
industry. Some provisions, which are fully set cut In the text
cf the proposed regulations, differ from the federal regulations
cr are in addition te those federazl reguletions, where state law
reguires deviations. Alsc, some additicnal provisions have been

Director in

]

included which increase the flexibillty of th
administering the permit program to take account of fact-specific
cases or to dezl with areas of regulatory contrel or permit

conditions which have no counterpart EPA regulations, but which




serve +to improve the Stafe  program. Set forth below are

significant features of the proposed regulaztions.

1

-

fixN

Ceontinuation o©f ewpiring permits - The provisions cof

Section 3.,2.4 a2re modelad con the Water Resources Board rules

and W.Va. Code §20-5A-7 which statutorily limits the amount

of time a permit can be extended.

Confidentiality - EPA has  extensive confidentiality

regulations in 40 C.F.R. Part 2; however, the Division's
proposed rules in Section 3.3 are simple, brief and tied to

our State Freedom of Information Act which protects trade

_ Secrets. EP2A does not at present reguire adopticn of its

40 C.F.R. Part 2 rules for program delegation. The
Division's proposed confidentiality rule is similar to that

cf the Water Resources Boarxd.

Separate storm sewers - The existing storm water provisions
0f +the Water Resources Board have bkeen used in these
proposed rules in Section 4.3. U.S. EPA's 1rules are
currently in litigaticn and may well change. The Division
will review this reguirement in the future when U.S5. EPA's
rule bhecomes more certain,

Inspection and entry - These provisicns Iin Section 5.3 are

more limited than EPA's tc conform the rules to state law,

W.Va. Code §20-3A-3{(d). See 40 C.F.R. $§122.41(i). -

Analvtical wvariabkility - Secticns 5.5 and 6.58.1 recognize

the cbligation of the permittee toc certify as accurate test

results which inherently contain analytical wvariability.

23




The propcocsed rule gets forth a mechanism to take this into
account in the Divisicr's regulatory program,

Real time water gualitv control - Section 6.2.1 recognizes

the contrel +technigque of flow management to meet water
guality criteria and sets out rules by which toxicity
testing and limits may be imposed. The Division's provision

includes additional regquirements establishing when toxicity

testing may be imposed and when water-guality based limits

should be imposed. These new provisions are consistent with

U.8. EPR's pclicy on water-cuality based permit limits for

-

toxicity pollutants (47 Fed. Reg. 8018-19, Mar, 9, 1984¢)

—— —

which recognizes the need for a threshold test on toxicity

J-1-

menitoring and points out that the primary focus of toxicity

"

je

monitoring should be the protection of the receiving stream.

Schedules of compliance - The proposead rules in

Section 6.5.1 specifically refer +o W.Va. Code §20-3A-7

which deals with when phased abatement may be allowed under .
state law. This authority is in addition %o the provisions
incorporated by reference in 40 C.F.R. 122.47.

Issuance and effective date of permit - Secticon 8.11 is in

conformity with ZPA rules establishing the effective date of
a vermit but would alsc allow an esarlier effective date if
the permittee sc reguests (less than 30 davs).

Zmergency permit modifications and temporary vermits -

Section 8.21 provides for an emergency o©r Ltemporary permit

(up to £ months) and would z2llow them to be issued for

H

experimental practices. hese new provisions would enhance
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the Director's regulateory £flexibility and allow mite

duration permits for special needs.

E. Series 5 - Special Water Pollution Control

This series consists of a2 number of miscellaneous regu-
lations which relazte to the control of water pellution. Initial-
ly, the subject matter for each secticn was derived Irom counter-
part regulations of the State Water Resouxces Board.

Secticn 3 o©of the proposed regulations contains reguire-
ments for féporting certain spills and accidental discharges to
waters of the State from facilities operated in connection with
the exploration, devalopment, production, storage and recovery of

oil and gas and related mineral rescurces in this State. This

h

section requires reporting in three different instances:

{l) Where reporting is reguired under Section 311 of
the federal Clean Water Ack; ' -

(2) Where effluent limitations established in any oil
and gas general permits are excseded as a result ¢f an upset or
bypass;

(2) Where a pit £ails and ihe result is a discharge to

a surface water of the state,

The‘report is initially made by telephcone, A written wverifica-
tion of the report is to be submitted if reguested by the Direc-
tor of the Pivision of ©0il and Gas.

Section 4 sets forth the procedure for determining
wasteload allocations for discharges of sewage and other wastes

from <facilities operated in comnection with the exploration,




development, production, storage and recovery of oil and gas and

elateld mineral resources,

H

Secticon 5 applies +to sewage ‘treatmentr plants with
capacities ©f 40,000 galions per dayv or less which are cperated
in connection with the exploration, development, preducticn,
storage and recovery of ¢il’ and gas and related mineral
rescurces.

Section 6 establishes filing fees £for permits issued

pursuant to W.Va. Code 822B-=1-7, including the registration of

wells pursuant to the oil and gas generzl permit for drilliing
fluids issued by the Division. The $30.00 fee aprlies to initial

submittals of. site specific permit applicaticns only.

I']]

. Series 6 ~ Dam Ceontrol = —

The Energy Act empowers the Division of 0il and Gas to

establish requlatory regulrements with respect to the Dam Control
¥ g - .

Act, W.vVa. Code §§20-5D-1 through 14 (1385 Repl. Veol.}, to the

extent that those . .reguirements pertain to the exploration,
development, producticon, storage and recovery of oil and gas and
related mineral resources in +this State. . Accordingly, Series 6
is mede expressly applicable to these activities and the regula-
tions of the Department of Natural Resources relazted to dam
control are superceded to the extent that thev apply to these
sources.

The substzantive regulatory reguirements which are being
proposed are identical to the substantive regulations of the’

Department oI Natural Rescurces relating to dam conitrol.  Certain




changes have been made +to streamline +the regulations and fo
conform the regulatory authority tc that of the Division of 0il

and Gas.

E Series 7 - S0lid Waste Management

The Enercy Act alsoc vests exclusive jurisdiction in the
Department of Energy with respect to the regulation of the
exploration, development, production, storage and recovery of oil
and , gas and related mineral resources in the State pursuant to

the Sclid Waste Management Act, W.Va. Code §§Z0-5F-1 through 8

(1985 Rerl. Vol.).

In propcsed Series 7, the applicability of the regu-
laticn is limited +to those activities involving exploration,
development, production, storage ané recovery of oil anéd gas and
related minerazl rescurces in the State. To the extent that the
regulations of the Department of Natural ﬁesources "relate  to.
these activities, theilr rules are superceded.

The Division of 01l and Gas has proposed the establish-
ment ¢f a permit by rule, toc the extent that a solid waste facil-
ity complies with the regulatory and permiiiting reguirements of
Series 1 of "~ these proposed regulations wherein +he Divisicn
alrgady takes intoraccount the disposal of solid waste. In those
cases in which a facility would not be subject to the permitting
Teguirements of Series 1, the proposed regulaticns call Zgor a
specific permit to be issued by the Division upcn application and
in accordance with such reasonable terms and conditions as mav ke

prescribed by the Director of "the Division. In issuing the




permit, the Divisicn would alsd be bound to assure compliance
with the requirements of the State Solid Waste Management Act.

F. Series 8 - Hazardous Wasfe Management

Under the terms of the Energy 2Act, the Deparitment of
Energy is authorized to exercise all power and duties vested in
the Administrator of the Office of 0il and Gas and the Shallow

Gas Well Review Board pursuant to W.Va. Code §20-3E-7(h). That

section reads, in pertinent part, as follows:

(h} To the extent that this article relates
te activities with respect o o0il and gas
wells, ligquid injection wells andéd waste
disposal wells now regulated bv [W.Va. Ccde
§§223-1-1 et seg.; 22-7-1 gt seg. and 22B-4-1
et seg.] the [Department of Energy] has the
jurisdiction with respect to the resgulation
of such activities and shall promulgate such
rules and regulations as may be necessary to
comply with the reguirements o©f this article

The Division of 0il and Gas interpreis this provision
as placing on it the obligation to regulate all hazardous waste
activities. involving the injection of such wastes into wells +o
the extent that such wastes are associated with +the exploration,

s and

fu

Al]

development, production, storage and recovery of oil and g

related mineral resources of this Szatre. A more detai

(o

e

explanation of the scope of the Department of Enérgy's regulatory

jurisdiction can be found in Part II of this Preamble. Accord-

ingly, Series 8 includes a permit by zule which authorizes a
=

hazardous waste permit for Ffacilities which receive hazardous

waste . exclusively from oil and <¢as operaticns where those
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acilities have undercround injecticon control permits ZIssued by

Q

he Division and otherwise comply with the regulatory permittin

ot

tie

TN
tn

reguirements of .feries 1 of these propoéed rules. Facil
receiving hazardous waste from activities other than oil and gas
operations must c¢btain such additional authorizations £rom DNR
and other agencies as may be reguired by law.

In addition, the Division of QCi} and Gas interprets the
State Hazardous Waste Management Act to place ¢n it the respon-
sibility +to regulate those waste materials that are associated
with the exploration, development cor production of crude o0il or

natural gas or gecthermal energy which are currently exempt from

regulation ~ a&s hazardous waste pursuant to W.Va. Code
20-3E-6(a){2) (A) (19835 Repl. Vol.). Accordaingly, the Division
proposes to adopt a2 regulation exempting such wastes from regu-
iation  as hazardous waste. These wastes will be subject only to

other applicable provisions of federal or state law in lieu of

their regulation as hazardous waste until such time as the United

Hh

States Envircnmental Protection Agency completes it study o
these wastes mandated pursuant to Section 8002 o9f RCRA and
promulgates regulations with respect to such wasitzs and that the
regulation of _such waste has been authorized by an act of
Congress in accordance_with §3001(k) (2) of RCRA. At the time the:-
Governor issgues za proclamation finding that at least 6 months
have elapsed since the satisfaction of these requirements as
reguired by State law, the Division will undertake whatever
regulatory action wouldé be necessary to discharge its respeonsi-

bilities under the State Hazardous Waste Management Act.




G. . Series 9 - Hearing and Appeal Procedurss

The provisions of Series 9 govern and apply to all
hearings befocre the Division of 0il and Gas under the provisions

of W.Va. Code §22B~1 and the Natural Gas Policy Act of 1878.

Series 9 is a procedural rule which consclidates the hearing and
apreal procedures ceontained in various provisions of the rules of

the former Department of Mines.

H. Series 10 - Recuests for Information

Series 10 ¢f the preopesed regulations 1Is a procedural
reculation setting forth the Division's policy on disclesure of
informaticon pursuant to the State Freedom of Information Act’

(W.Va. Code §29B-1~1 et seg. (1980 & 1985 Cum. Supp.).

IV. Sclicitation o¢f Commeﬁts
The Diwvisicon of 0il and Gas Iinvites pubklic partici-
paticn in this rulemaking and reguests comments on the proposed
rules discussed in this notice. The Agency asks that comments be
as specific as peossible and thét'suggeéted revisions or correc-

tions be suppeorted by data. Comments should identify the section

number of the proposed rules teo which they are directed.




WEST VIRGINIA LEGISLATIVE RULE
DEPARTMENT CF ENERGY
DIVISION OF QIL AND GAS
CHAPTERS 22-1 and 22B-1 FILED IN THE OFFICE OF
SERIES 1 THE SECRETARY OF STAT},Q
THIS DATE = "—L—//—/j"‘?
Title: 0il and Gas Wells and Other wWells ADMINISTRATIVE LAWY Livisi

Page

Section 1. General 1

1 Scope

2 Authcority and Related Ccde Citation(s)
3 Filing Date

4 Effective Date

5 Former Rule Superseded

& Forms

£
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| =

initions

W.Va. Code

Barrel

Completicn of the drilling process
Cubic foot of gas

Day

Designated agent

Gas-o0il ratioc test

Gas well

Initial gas-¢il ratio test
Leg or well log

011 well

Surface owner of record
Undergrcund stcorage well
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3. Inspectors Forms, Forms, Departmental Records
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3.1 HNotice and application forms
3.2 Report forms

4. Inspectors Findings of Viclation, Abatement

4.1 Vioclations, findings and crders
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5. Permits, Notice, Review

- : 5.1 Eegistration; designated agent:
transfer of title 3
5.2 Application fcr permits; issuance,
conditicns, and modifications 5
5.3 rlat well royalty leases 7

P




Department of Energy
Division of 0il and Gas
Leg. Rule, 22-1 and 22B-1
Series 1

10

5.4 Notice of surface owners of receord;
proof of notice; comments

5 TIdentification marking

6 Parties responsible

7 Evidence of performance

1l Plats
2 Notice to coal cperators, Owners or
lessees

Operaticnal Regulations on Liguid Injection
and Waste Disposal Wells

7.1 Tubing and packer arrangements;
varlance; regulation of pressure

Disposal of connate or polluted water
Preoperaticnal certificate

Partial exempticn for certain wells
Monitoring by operators

Limitation )
Auvthorization and re-testing of wells
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+

Objections to Application; Notice

8.1 Objection f£iled by ccal cperators,
cwners or lessees

8.2 Objection by the Division

8.3 Notice to applicant of objection

8.4 Nctice to Shallew Gas Well Review

Board of cobjection; coplies to
applicant

Form and Contents of Plats

Statutory reguirements for plats
Additiconal reguirements for plats
Plat certification

Re-use of plats

Permanent character of plats

O OWOWWOWO |
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“« .

Performance Bonds for Well Operators

10
i0
11
11
i1

12

12

1z
12

14
14
14

14
14
i4
15
15
15
i5
i5
20
20
20

21




Department of Energy
Division of Cil and Gas

Leg. Rule,

Series 1

i1.

12.

13.

14,

15.

22-1 and 22B-1

10.1 Separate bonds
10.2 BRBlanket bonds

Operational Criteria

11.1 Casing not exclusive

11.2 Multiple casing through coal seams
1l.3 Freshwater casing

11.4 Cement strength

i11.5 Cement type

Well Records

12.1 Well records made during permitted
WCOTK

12.2 Filing ¢©f well records and
related forms

12.3 Restriction of new application

Plugging, ARbandenment and Reclamation

13.1 Notice and application to plug
and abandon; time of filing

13.2 Work order; manner and method
of plugging

13.3 "Verbal permissiecn" toc plug

13.4 Objections to proposed plugging

13.5 Plugging method request by cocal
operater or coal seam owner

13.6 Statutory affidavit

Plugging Methods
14.1 Materials used in plugging
14.2

. Cleaning cut and replugging
application: objecticon; order

Reports

15.1 Annual report cf o0il and gas
production
15.2 Accidents

Reclamation
16.1 Reclamation under the construction

and reclamation plan
16.2 Access road

21
213

22
22
22
22
23

23

23

23
24

25

25
25
26
26

26
27

27
27
27
28
28
25
29

25

29




Department of Energy
Division of 0il and Gas

Leg. Rule,

Series 1

i7.

i8.

16.3
i6.4
i6.3
16.6

16.7

22-1 and Z2B-1

Drilling site

Pits

Surface and underground water
pelluticon

Notification prior t¢ commencement
of work

Requirements for production and
gathering pipelines

Preventing Waste

17.1
17.2
17.
17.
17.
17.

[wA RS L R =S PN

Eguipment

Commerical well properly eguipped
Protection of high pressure wells
Preparation for drilling in
Multi-zcne producticn

Drilling deeper

Variances

29
30

30

30
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EPARTMENT OF ENERGY = o
DIVISION OF OIL AND GAS —
NOTICE OF PUBLIC HEARING R
AND COMMENT PERIOD ON PROPOSED RULES
SUMMARY: The Dervartment of Energy, Divisicon of 0il
Proposes

il ané G=zs
to. _préomulgate

legislative and procedural rules to

satisfy the requirements of The West Virginia Energy Act applica-
bEle to the responsibilities of the Division of 0il and Gas.

The
regulaticns being proposed have

as theilr objective the £ull
implementaticn of the statutory responsibilities imposed by The

West Virginia Energy Act con the Division of Cil and Gas.
After considéring comments received in response to this
proposal, the Division of 0il and Gas will revise the precposed

rules and submit them to the Commissiconer o©f the Department
Energy for his

of
review. Subseguently, the rules will be submitted
to the Legislative Rule-Making Review Committee pricr to presen-
tation to the Legislature.

PUBLIC HEARING: The Department of Energy, Divisicn of Cil
and Gas will hold a2 public hearing on these proposed rules on

July 1, 1986, at 10:00 a.m.

The public hearing will be held in
the South Briefing Recom, Cultural Center, St=z

te Capitol Complex,
Charleston, West Virginia.

FRequests tco participate in the public
hearing should be filed with Roger T. Hall, Department of Energv,
1615 Wasnington Street, East, Charleston, West Virginia, 25311 on

or before June 24,

Pricrity for oral presentations will be

-




given to those persons who have filed a2 timely request to make an
oral presentation., The Division cannot guarantee an opporitunity
to speak to perscons who have noit made such:a timely request. The
hearing will begin at 10:00 a.m. Registration for speakers and
attendees will begin a2t 2:30 z.m. Cral and written statements
may be submitted at the public hearings. Speakers will be

restricted to 20 minutes.

WRITTEN COMMENTS: The Deparitment of Energy, Division of 0il
and Gas will accept and consider written public comments on thase
proposals which are received at its coffices in Charleston on or
before 4:30 p.m. on July 8, 1886, Send comments toc Roger T,
Hall, Derpartment of ZEnerdgy, 1615 Washington Street, East,

Charléston, West Virginia 25311. The Agencv asks that comments

ct

be as specific as possible and hat suggested revigions or
corrections be supported by data where approprgate. All comments
should idgntify the section number of the proposed rules to which
they are directed.

All comments on this proposal will be available for
inspection arnd copying at the Department of Energy, Division of

0il and Gas, 1615 Washington Street, East, Charleston, West

Virginia 25311. A reasonable fee may be charged for copving.

FOR FURTHER INFORMATION CONTACT: Questions regarding +this
notice and the proposed rules should be addressed *o Reger T.

Hall, at (304) 348-3500C.




STATE OF WEST VIRGINIA
DEPARTMENT OF ENERGY

~01
ARCH A MOORE, J. August 15, 1986 DOE/DO&G-0182

Honorable Ken Hechler

Secretary of State

State Capitel Building
Charleston, West Virginia 25305

Dear Secretary Hechler:

Pleagse find enclosed one copy 0f proposed legislative
rules for the West Virginia Department of Energy to be
recorded and filed with your office. This submittal

inciudes:

{(a) The Agency Approved Rule
{(b) Fiscal Note
{¢) Statement of Agency Approval

(3@} Statement of Submission to the Legislative Rule-
Making Committee

(e) Public Hearing Notice
1) Attendees
2) Transcript of Hearing
3) Comnents ]
4) Response tc Comments

I regpectiully reguest that these documents he

appropriately processed by your office. If you have any
questions regarding this matter, please feel free tc contact
me at 348-3741, 3742, 3743 coxr 3744,

Sincersly,

: - ;;-;,,7//{;7 = U:
S Johnston oA
Director B i? -
Division of Oil and Gas % -~ A&
=T "ry
JHJ:las ~yis F
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FISCAL NOTE FOR PROPQSED RULES

Rule Title: West Virginia Legislative Rules, Department of Energy,

Division of Oil and Gas, Chapters 22-1 and 22B-1, Series 1-10

Type of Rule: X Legislative , [nterpre;jve Procedural
Agency: WV Department of Energy Address: 322 70th Street, S5.E.
Division of 0i) and Gas Charleston, WY 25304
ANNUAL FISCAL YEAR
1. Effect of Proposed Rule increase Decrease | Current Next Thereafter
Estimated Totas! Cost s -0- $  -0- $ =0- [ -0- I35 -0~
Personal Services 3 -0~ $ -0=- § -0- S -0- $ -0-
Current Expense S -C- $  -0- $ -0- $ -C- $ -0-
Repairs and Alterations $§ =0- $ =0- % -0- § -0- s -0-
Equipment S -0- 3 0= § <0~ 5 -0- $ =-0-
Other $ -0~ $ -0- $ -0~ [$-0- |$ -0-

Z. Explanation of above estimates,

No anticipated economic impact.

3. Objectives of these ru'es:

Sez attached preamble.




L., Explanation of Overall

A. Ecoromic impact on

B. Economic Impact on
Specific groups of

C. Economic [mpact on

Date August 15, 1986

Economic Impact of Proposed Rule.

State Government.

Political Subdivisions; specific industries;
citizens.

Citizens/Public at Large.

Signature of Agency Head or

uthorized Representative

e T
4:::5:?Jhﬁ“ﬂ.”;¢hn5tor_
, . Director

Divigion of 0il and Gas




STATEMENT OF SUBMISSION
TO TEE
LEGISLATIVE RULE-MAKING COMMITTEE




STATE OF WEST VIRGINIA
DEPARTMENT OF ENERGY

August 15, 1986
ARCH A, MCORE, JR. DOE/DO&G-01890

Gavarnor

Senator Ralph D. Williams

Co—-Cheairman o

Legislative Rule-Mzking Review Committee
Room E-228, State Capitol

Charlesteon, West Virginia 25305

Dezyr Senator Williams:

Please find enclosed fifteen ccopies of the package
filed with the Secretary of State and fifteen copies of
the completed LRMRC questionnaire of proposed legislative
rules Tor the West Virginia Department of Energy. This
submittal includes:

() The Agency Approved Rule
(b) Fiscal Note
(¢) BStatement of Agency Approval

{(d) Statement of Submission to the Legislative Rule-
Making Committee :

{e} Public Hearing Notice
1) Attendees
2) Transcript of Hearing
3} Comments _
4) Response to Comments

I respectfully request that these docunments be
appropriately processed by your office. If you have any
questions regarding this matter, please feel free to contact
me at 348-3741, 3742, 3743 or 3744,

Joh .
Director

Division of 0il and Gas
JHJ:las

Encls. {as stated)




DATE: August 15, 1988
TQ: LEGISLA“I'IVEl RULE-MAKING REVIEW COMMITTEE
FROM: John H. Johnston, Director - 0il and Gas Division

LEGISLATIVE RULE TITLE:

1. Aauthorizing statute(s) citation Chapter 22 and 22B

of the West Virginia Energv Act

2. a. Date filed in State Register with Notice of Hearing:

May 14, 1986

b. What other notice, including advertising, did ydu
give cf the hearing? .

List attached

~

c. Date of hearing {s}): July 1, 1986

d. Attach list of persons who appeared at hearing, comments
received, amendments, reascns Ior amendments.

Attached _ X ~ Ne¢ comments received

e. Date you filed in State Register the agency approved
proposed Legislative Rule following public hearing:
{be exact)

August 15, 1988

. "Name and phone number of agency person to contact
for additional information:

I

John H, Johnston, Director Qil and Gss Divisian

348-3741, 3741, 3743 and_374:




If the statute under which you promulgated the submitted
rules requires certain findings and determinations to be
made as 2 condition precedent to their promulgation:

a. Give the date upon which you filed in the State
Register a notice ¢f the time and place of a
hearing for the taking of evidence and a general
description of the issues to be decided.

N/A

N/A

b. Date of hearing: N/A

c. ©On what date did you file in the State Register the
findings and determinations required together with
the reasons therefor?

N/A

d. Attachsfindings and determinations and reasons:

Attached N/A




PUBLIC HEARING NOTICE
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LT T NOTICE OF PUBLIC HEARING
Vit i AND COMMENT PERIOD ON PROFOSZD RULES
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SUMMARY: The Department cf Energy, Division of 0il and Gas
proposes to romulgate legislative and preocsdural rules +o
satisfy the reguirements of The West Virginia Energy Act applica-
ble to the responsibilities of the Division ¢f 0il and Gas. The
regulations bPbeing proposed have as their o¢bijsctive the full
implementaticn of the statutory responsibilities imposed by The
West Virginia Energy Act con the Division of 0il and Gas.

After considering comments received in respeonse to this
proposal, the Division of Cil and Gas will revise the proposed
rules and submit them teo the Commissicner of the Depariment of
Energy for his review. Subsegquently, the rules will be submitted
to the Legislative Rule-Making Review Committee prior to presen-

tation to the Legislature.

PUBLIC HEARING: The Department of Energy, Division of 01l
and Gas will hold a public hearing on these proposed rules on
July 1, 1986, at 10:00 a.m. The public hearing will be held in
the South Briefing Room, Culitural Center, State Capitol Complex,
Charleston, West Virginia. Reguests to partizipate in the public
hearing should ke Ziled with Roger T. Hall, Department of Energy,
1615 Washington Street, East, Charleston, West Virginia, 25311 on

or before June 24, 1986, Priority for oral presentations will be




given tg those persdns whno have f£illed a timely reguest to make an
oral presentation. The Division cannot guarantee an opportunity
to speak to persons who have nct made such a timely recuest. The
hearing will ‘kegin at 10:00 a.m. Registration for speakers and
attendees will begin at 9:30 a.m. Cral and written statements
may be submitted at the public hearings. Speakers will bDbe

restricted to 20 minutes.

WRITTEN COMMENTS: The Department of Energy, Division of 0Oil
and Gas will accept and consider written public c¢omments on these
proposals which are received at its offices in Charleston on or
befcre 4:30 p.m. on July 8, 1986. Send comments +to Roger T.
Hall, Department of Energy, 16153 Washington Street, East,
Charlestcn, West Virginia 25311. The Agency asks that comments
be &as specific as possible and that suggested reviéions cr
corrections be supported by data where appropriate. All comments
should identify the section number of the proposed rules to which
they are directed.

All comments on this proposal will be available for
inspection and copving at the Department of Energy, Division of
2il arnd Gas, 161% Washingten étreet, East, Charleston, West

Virginia 23311. A reasonable fee may be charged for copying.

FOR FURTHEER INFORMATION CONTACT: Questicons regarding this
notice and the propcecsed rules should be addressed to Roger T.

Hall, at (304) 348-33C0.




STATE OF WEST VIRGINIA
DEPARTMENT OF ENERGY
DIVISION OF MINES AND MINERALS
41815 Washington Street, Eaat
Charleston, West Virginia 25311
ARCH A, MOGRE, JR. Talephone: 343-3500
Governor

May 14, 18886

Honorable ¥Xen Hechler

, Secretary of State
State Capitol Building
Charleston, West Virginia 25305

Dear Secretary Hechler:

Please find enclosed one copy of proposed legislative rules
for the West Virginia Department of Energy to be recorded and
filed with your office. This submittal includes the proposed
rule "West Virginia Deparitment of Fnergy, Division of 0il and
Gas, Chapter 22-1, Chapter 22B-~1L, Series 1i~10", a preamble to
the regulations, the public hearing and comment notice, and the

. accompanying fiscal note. :

I respectfully request that these documents be appropriately
processed by your office. If you have any questions regarding
this matter, please feel free to contact Roger T. Hall at
348-3500.

Sincersly,

Director
Division of QOil anc Gas

JHI/rha




PUBLIC NOTICE MAILING LIST

. Clarksburg Publishing Company
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Beckley Newspapers, Inc.

Raleigh Register and Beckley Post-Herald
Post Office Drawer P or R
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The Dominion Post
Greer Building
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The Ogden Newspapers, Inc.

Wheeling News Reg*ster and Iutelllgencer
1500 Main Street

Wheeling, West Virginia 26003

The Charleston Gazette
Post Office Box 2883
Charleston, West Virginia 25330

Independent Oil & Gas Association
22 Capitel Street
Charleston, West Vlrglnla 25301

West Virginia 0il and Natural Gas A85001at10n

Post Office Box 3231
Charleston, West Virginia 28332
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BEFORE THE WEST VIRGINIA DEPARTMENT OF ENERGY
OIL AND GAS DIVISION

Transcript of proceedings had at a hearing of the
West Virginia Department of Energy, 0il1 and Gas Division,
commencing at 10:0C a.m., on July 1, 1986, in the Scuth
Briefing Room, Cultural Center, State Capitol Compliex,

Charleston, West Virginia.

APPEARANCES: JOHN H. JCHNSTON, P.E., Director
West Virginia Department of Energy
Division of 0il and Gas
1615 wWashington Street, East
Charleston, West Virginia 25311;

THECODORE STREIT, Daputy Director
Inspection and Enforcement

West Virginia Department of Energy
Division of 0il and Gas

1615 Washington Street, East
Charleston, West Virginia 25311;

MRS. MARGARET HASSE, Deputy Director
Permititing

West Virginia Department of Energy
Division of Q0il and Gas

1615 Washington Street, East
Charleston, West Virginia 25311;

ROGER HALL, Administrator

West Virginia Department of Energy
Division of 0il and Gas

1615 Washington Street, East
Charleston, West Virginia 25311.
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MR. JOHNSTON: This hearing is c¢onvened at
10:00 a.m., on July 1, 1986, in the Socuth Briefing Room of the
Cultural Center, State Capitol Complex, Charleston, West
Virginia.

This hearing is to receive comments
concerning proposed rules and regulations for the 0il and Gas
Division of the West Virginia Department of Energy. The
regulations are proposed under the authority of Chapter 22A and
22B of the West Virginia Energy Act.

I'm John Johnston, Director of the 0il
and Gas Division and will be the hearing officder. Also
representing the 0il and Gas Division are Margaret Hasse,
Deputy Director of Permitting, and Theodore Streit, Deputy
Director of Inspection and Enforcement. Roger Hall of the
Department of Energy will process requests and regeive
comments.

The proposed rules and regulations weare

filed in the Secretary of State's Office on May 14, 1936.

The Department of Energy will accept
and consider written comments on these propcsals which are
received in the Charleston office on or before 4:30 p.m. on
July 8, 1986. Today c¢ral and written comments will be

received. Speakers will be limited to twenty minutes, and only
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myself, Mrs. Hasse, and Mr. Streit will be allowed to ask
gquestions. Priority to speak will be given to those people who
filed a request to make an oral presentation. <Comments should
be as specific as possible and address the appropriate section
for which they are directed. All comments on this proposal
will be available for inspection and copying at the Department
of Energy, 1615 Washington Street, East, Charleston. A fee
will be charged for copying.

Mr. Shipley, you wanted to make a
comment. Do you want to go Iirst? If you would, state your
name, address, and affiliation for the record.

MR. SHIPLEY: Thank you, Mr. Johnston. My nanme
is Ron Shipley. I'm the Specilal Assistant to the Director of
the West Virginia Department of Natural Resources. My address
is 1800 Washington Street, East, Capitcl Ceomplex, Building 3,
Room 842.

One of the roles that I occupy with the
Department is that I'm the head of the Directer's office of
regulatory affairs. And, comnseguently, he has asked me to come
and give some comments today.

Qur comments are brief, since we plan
on submitting written comments by July 8th. I want to say,

before I begin, that the Department has been a supporter of
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one-stop shopping and the concepts envisioned by the West
Virginia Energy Act.

For example, the Department, even
before the Energy Act was passed, submitted applications to EPA
for consolidation of the coal program so that there was
one-stop shopping in the cecal area.

Secondly, after the energy act passed,
we went ahead and submitted an application to EPA to transfer
the program to DOE. This was even before DOE was created. We
went ahead and took it upon ourselves to try to promote the
goals ©of the energy act and submitted that application. The
application was pretty good. There was one minor glitch, which
we don't need to go into. The cil and gas general permit
effort that the Department undertock, about tﬁree or four years
Eago, I think, is another example of our interest in one-stop
shopping, or, at least, lessening the burden of the regulatory
programs on the industry.
| However, at the same time, we also
them now for many years. And there's probably a few pointers
and a few ccmments we'd like to make to DOE to help keep the
program on track and perhaps avoid some of the problems that

we've noticed occurring in the past.

understand the EPA programs fairly well, since we have operated
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There are three general issue areas we
want to discuss. One 1s the effect of the proposed rules on
primacy of programs; two, some overbroad statements of
jJurisdiction which are expressed py DOE; and, three, some
issues concerning consistency with existing state rules.

First is the effect of rules on
primacy. As currently proposed, DOE's rule does not give
proper recognition to the key role which EPA approval of
program transfer plays upon their jurisdiction. Section
22-1-20 »f the energy act makes it clear that DOE's
jurisdiction over programs for which EPA approval is necessary
does not exist until EPA approval is obtained. 22-1-20(Db)
states, and in trying to be specifig, I'll read this out: The
Legislature recognizes that certain of the powers, duties,
functions, and responsibilities transferred under the
provisions of this chapter, Chapters 224 and 228 of this Code,
involve the implementation of federal requlatory programs by
the state, and that the transfer of such powers, duties,
functions, and responsibilities to the Department of Energy may
lreguire approval ¢f certain federal agencies or officials in
order to aveid disruption of the federal-state relaticnship
under which such regulatory programs are implemented.

Therefore the transfer to the Department ¢f the powers, duties,
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functiens, and responsibilities referred to in this chapter,
Chapters 22A and 22B of the Code, shall become effective upon a
proclamation by the governor stating either that £f£inal approval
.of the transfer has been given by the appropriate federal
agency or official or that final approval of the transfer is
not necessary to avoid disruption of the federal-state
relationship under which such regulatory programs are
implemented.

Currently the state, I gucte:
Currently the state is federally-authorized tco implement three
cf the programs for which DOE has proposed rules, UIC, NPDESB,
and Hazardous Waste.

DOE's proposed rules do disrupt the
federal-state relationship under which regulatory programs are
implemented just by definition, since the current programs
would be changed from a single agency jurisdiction to a dual
agency Jjurisdiction. And, also, EPA's rules state that
modifications o state program authority reguire their
approval.

We don'‘t believe that the rule, elther

%in and of itself, or the preamble, currently reccognize the need
!
| for EPA approval or the governor's proclamation of issue prior

to the rules taking effect. We would, therefore, recommend
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that the Department amend Section 1.4 in Series 3, 4 and 8 by
stating: The regulations in this section become effective on
blank day of whatever vear, being the date on which the
governor issued a proclamation stating that final approval of
the traasfer of the program contemplated by this section has
been giren by the administrator of the United States
Environiental Protection Agency.

The Department has used that effective
date larguage in several of its regulations, and it's found EPA
to aceert it and that it works pretty well,

The second issue is some of the
overbroai statements of jurisdiction by DOE. There are two

exanples we would use to illustrate this problem. The first is

DOE's asertion of lead agency status for the UIC program. The

second _is its drafting of solid waste rules which require all
solid wase facilities to obtain DOE permits.

First, DNR recognizes, and I really
need to unerscore this, we do recognize the primary regulatory
status DOE iccupies for the exploration, development,
producticn, storage, and recovery of c¢il and gas and related
minerals andresources under the West Virginia Energy Act,
subject to thy limitation of previously-cited 22~1-20.

We do not believe, however, that the
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statue confers upcon DOE lead agency status for a program, i.e.,
UIC, but rather for specific activities. Section 22-1-16
states that DOE is the, quote, lead agency for all purposes of
federal ;egislatipn, quote, relating Fq such activities, not
necessarilf jﬁst thé progranm.

Interpreting this provision to give DOE.
lead agency status in all areas of federal legislation would,
for example, conflict with West Virginia Code 20-5E-4, which
designates DNR as the lead agency for the state's hazardous
waste management progranm.

Secondly, we note that Series 7,
Section 3 states that a permit shall be obtainsd from the
Department of Energy, Division of 01l and Gas prior to the
installation, establishment, construction, modification,
operation, or abandconment of any sclid waste facility. Because
'the regulations incorporate by reference the definition of the
lword solid waste facility in the DNR's regulations, and, in
fact, in Chapter 20, Article 5(f}, DCE is, by this sentence in
this rule proposing that all solid waste facilities obtain
permits from DOE regardless of whether they are oil and gas
related. I'm sure . this is a pretty good example.’ It‘probably
just needs a little bit of wordsmithing.

The third arsa 1s some igsues
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concerning consistency of the state rules.

Finally, DNR recognizes that DOE's
program will not be identical to the program implemented by
DNR, and, thus, some inconsistencies may exist. The issue,
however, is to what degree.

Two examples highlight this issue.
First 1is DOE's proposal to issue waste load allocations for
sewage facilities in Series 5. As vou know, DNR also issues
waste load allocations for sewage facilities. We are concerned
that without proper recognition of our dual roles, one facility
may use up the pellution increment in a particular stream,
thereby preventing other facilities to locate close by.

Secondly, in this general issue aresa,
we are also concerned that any pollution increments availabls
for use under the state's anti-degradation policy may also be
used up without proper ccordination between the two agencies,
especlially since we do not sée any recognition of the state's
anti-degradation policy in DOE's regulations. Now, that may be
buried in some kind of incorporation by reference, but, again,
the incorporation by reference, we're not sure, may very well
reference EPA's anti-degradation policy, which is slightly
different than the state's. And, so, it would behoove us to

work together fto try to decide how the state programs would be
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coordinated between the two agencies and to make sure that we
are both adopting the same types of resource protection
programs, even if they're not identical.

In conclusion, we feel that the
proposed rule represents DCE's first attempt at broad—baéed
rulemaking for programs about which it's still learning. And
we've gone through that learning curve in the past, and it's
not an easy task. We'd like to offer our assistance in any way
we can to try to resolve some of the issues that we've talked
about heres and give any guidance in any way possible.

Thank yocu very much.

MR. JOENSTON: Thank you. I have a couple
questions.

To summarize your first point there,

iyou feel that the three sections of the regulations shouldn't

5

\
ibecome effective until DOE is granted those by the EPA, right?

MR. SHIPLEY: At least those three. I mean,
that's clearly based on the statute. I think DNR probably
would have some feelings about some 0f the other aspects of the
program, but certainly not as strong a feeling. I mean, we're
just really concerned about the way it inter-relates with the
expressed language of the statute. But, yeah, for sure UIC,

NPDES, and Hazardous Waste; yes.
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MR. JOHNSTON: Insofar as a UIC permit is
concerned, since most ¢f the wells in the state, injection
wells iIn the state are UIC oil and gas related, don't you feel

one agency should have lead _status with that?

MR. SHIPLEY: Well, we do think one agency should

have lead status.

MR. JOHNSTON: Since they're oll and gas related,
shouldn't it be DOE?

MR. SHIPLEY: I think you do get some benefits
from a DOE lead on UIC. I think there's also some benefits
from a DNR lead just from an administrative viewpoint.

For example, it would lessen the
administrative burden between the states and between
coordinating between state and federal governments to do it the
other way. And if you can work it cut so that the industry

does not feel any adverse affects from DNR having lead agency

lstatus, even though DOE handles the bulk of the regulations,

then at that point the administrative coordination issues may
outweigh the guantity issue on the DOE side. I think that's an
issue we nesd to look at, though.

MR. JOHNSTON: How would you £feel about DOE being
the lead agency and, in =z sense, farming out the wells that are

related to DNR such as, for instance, hazardous, I mean non=-oil

!

i
H

JANET 7. SURFACE
COURT REPCRTER
ALUM CREEK, WEST VIRGINIA 25003
PHONES: (304] 756-2302 ©R 756-361}
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and gas hazardous waste wells?
MR. SHIPLEY: I think both systems can work. It
just depends on how we structure it and what we feel is best.
MR. JOHNSTON: Okay. Mrs. Hasse, do you have any
gquestions?
MRS. HASSE: No.
MR. JOHNSTON: Mr. Streit?
MR, STREIT: No.
MR. JOHNSTON: Thank you.
Linda Cagle wanted to make written
comments. If you would, if you'd send those to Mr. Streit.
Cur last speaker i1s Rex Burford.
Mr. Burford.
State your name, address, and
affiliation for the record.

MR. BURFORD: My name is Rex Burford. I am

lsecretary-treasurer of the West Virginia 0il and Natural Gas

Assocliation. My address is P. O. Box 3231, Charleston,

West Virginia, 25332. And my office is presently located at
240 Capitol Street 1in the City of Charlestcn. I'll provide a
card with that information on it for the court reporter.

I =m appearing here today only for the

public record to let the 0il and Gas Division know of the

JANET T. SJRFACE
COURT REPTATER
ALUM CREEK, WEST VIRGINIA 25003
PHOMES !SC4) 756.3202 Of 738.3811




13

\Association‘s continuing interest in the development of these

(regulations.

1
The Assoclation has reviewad these

regulations and may have scme comments to file in writing by

July 8, 1986. On behalf of the Associlation, it is noted the
filing of these regulations is a significant milestone in the

full implementation ©of BHouse Bill 1850, the Energy Act of 1985.

wWhile veluminous, these regulations should expedite the goal of .

[one—stop shopping for the oil and gas indﬁstry, vet 4o this in

a way which is environmentally sound.
We encourage you to adopt these

regulations as soon as possible and complete the necessary

Environmental Protection Agency, in administering the
appropriate programs.
I had previously requested time for

Consolidated Gas Transmission and Pennzoil Company, and on

their behalf, I am authorized to release these reguests for an
opportunity to make an oral preséentation.
Thank you. Any gquestions?
MR. JOHNSTON: I have none.
MR. STREIT: No.

MR. JOHNSTON: No gquestions. Thank you.

steps to achieve primacy from the federal government, i.e., the-

JANET T. SURFACE
COURT REPOARTER
ALUM CKEEK, WEST VIAGINIA 25003
PHONES: (304] 756.3302 OR 786.3611
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Roger, is there anyone else?
MR. HALL: No.
MR. JOHNSTON: Could I ask you one question,
Mr. Burford?
MR. BURFORD: Yes, sir.

MR. JOHNSTON: Did Consolidated want to make an

] N
oral presentation?

MR. BURFORD: No, sir. No, thank you.
MR. JOHNSTON: I'll declare this hearing closed
at 10:15 today. ~~
(WHEREUPON, the hearing

was adjcurned.)

JANET T. SURFACE
COURT REPORTER
ALUM CREEK, WEST VIRGINIA 25003
FHONES: (304) 756-3302 OR 736-3611
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STATE OF WEST VIRGINIA

COUNTY OF KANAWHA

I, the undersigned, Deborah A. Dickens, Sternofask
Reporter, do hereby certify that the foregoing is, to the best
of my skill and ability, a true and accurate transcript of the
proceedings had at a public hearing for the Departmentkof
Energy, 0il and Gas Division, on the lst day of July, 1986,

Given under my hand this 7th day of July, 1986.

Slorab  Pechows

Reporter

JANET T. SURFACE
COURT REPCRTER
ALUM CREEK, WEST VIRGINIA 25003
PHONES: (3C4) 756.33C2 OR 758.3611




ARCH A. MOCRE, JR.

Governor

TC:

FROM:

SUBJECT

DATEs

I have asked various staff from the Division
Gaes to review_the proposed regulations.

STATE OF WEST VIRGINIA
DEPARTMENT OF ENERGY
DIVISION OF OIL AND GAS
1815 Washington Straet, Esst
Charieston, Wt Virginia 26311
Telephons: 348-3500

JOHN H. JOHNSTO
DIVISION OF

DIRECTOR,
GAS

TED STREIT
INSPECTI

DIRECTOR,
ENFORCEMENT

REGULATICN REVIEW AND STAFF COMMENTS

JUNE 30, 1986

for your review,

of 0il and

Enclosed are suggestions

SERIES I

REGULATION NUMBER PAGE COMMENT

2.3 - 2 : "Completion ¢f the drililing )
process”, nesds tc be expanded . ..
to include other well work -
instead of just new wells.

5.1.2.1 4 . Wells should not be able to
operate via purchaser until
well is properly itransferred.

5.1.24 5] Typo add "by" between "5.1.2.3"
and "the".

5.2.1.5 5 Regulation shouid mention other
fees.

5.2.1.6 7 5 The word "well work'" should be

‘ substituted for "stimulate'.
5.2.2 5,8 Should reference Beries III.
5.2.8 7 What is 2 permit? Is it a righz

1o operate or just construct?




REGULATION NUMBER

5.3.2

5.4.24

5.4.3
o.4.4
5.5.2

8.2

7.1.1
7.1.2
7.2.1
7.32
7.3.2.6
7.5

8.1
8.3.,1
8.4

$.2.4

16.1
10.2

11.3

. PAGE

T 10
-1

12

12

12

12

i3

.13

14
14

13

- 18

17

21
21

22

COMMENT
IV-80 should be WW-60,.

Require sending complete copy
of application.

IV-70 should be WW-70.
IV-71 should be WW-71.
IV-38 should be WW-38.

Require sending complete copy
of application.

Reference Series III.
IV-37 should be WW-37.
IV-37 should be WW-37.
1V-37 should be WW-37,
IV-37 should be WW-37.

IV-37 should be WW-37.

IV-40 should be WW-40.

IV-13 should be 0B-13.
iV-14 should be 0B-14.
IV-15 should be 0B--15.

Present descripiion of permanent
landmarks is confusing and has
led to problems.

There i1s no present need for 15'
topo. Should just use 7.3'.

IV-7 should be OP-7.
IV-8 should be OP-8.

Whole regulatiocons needs to be
rewritten to prohibit using the
fresh water casing as a production
string and to keep fresh waters .
protected while drilling through
cther non fresh waiter zones.,




REGULATION NUMBER PAGE
12.1 23
12.2.1 : o 23
13.2.2 C 26
13.5.1 - 26
13.6 ' S 27
15.1.1, 15.1.2 e 28
16.4 30
16.5 o 30
16.6 o 36
16.7 ' : 31
18 A .. 33
SERIES II

REGULATION NUMBER PAGE
3.1.2 4
3.6.2.1 S ' 10
3.6,2.2 10
3.6.3.1 S - 10
3.6.3.3 . .10
4.1 ' .10
4,2.3.5 : R 11
4.3 T11

‘Not known by State.

COMMENT

Eliminate the word drilling from
"drilling contractor'. -

Add to or when permit expires to
ninety days.

IV—lé should be 0B-16.
IV-16 should be 0OB-18.
IV-38 should be WR-38.
Should be by API Number.

Should have same language as in
general permit.

Tie in with other Series.
Need daily reporting to district

oifices when well work is in
Progress.

Include pipeline in permits.

Need to make it tough to get
varience.

COMMENT

Eliminate the Series IV from
regulations.

IV-57WC should be FC-37VWC.
IV-48WC should be FC-48WC.
IV-58WC should be FC-58WC.
IV-48WC should be FC-48WC.

Not what takes place, needs to
be rewritten.

Will receive
notification from F.E.R.C.

" Not what takes place, needs to

be rewritten.




REGULATION NUMBER PAGE COMMENT
4.4 11 Not what takes place, needs to

be rewritten.

SERIES III
REGULATION NUMBER DAGE _ o COMMENT
13.2.3.2 ) ) 8 S Chief needs to be Director.... ..
GENERAL - Thke incorporation of the Federal rules instead of

promulgating State rules make 1t very difficult for |
field staff to cite viclations and as such make ... i

enforcement of those regulations m ,fjl

It is also very confusing for operators to look in two
places for regulations.

SERIES IV

Same general comment as Series III,

SERIES V

A good place to.add State requirements for S. P.C.C. plans,
also see comments in Series III.




SERIES V1, VII,

See comments in Series III,

SERIES IX
REGULATION NUMEBER ~ PAGE
2.,12.1.2 4

SERIES X

VIII

COMMENT

These regulations have changed
from Depariment c¢f Mines and
limit the directors powers to.
Just graniing or denying permits.
These powers shcould be broadened
such ithat the director may issue
any lawfiul order. For example:
Compliance, assessment, etc.

This needs to be reviewed in lieu of Commissicner's

memorandum, dated June 2, 1988,
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CAPITOL SOIL CONSERYATION DISTRICT

Westmoreland Place _
400 Allen Drive FTTITIITTY

l-'.?
S

Charleston, WV 25302 N
L ND GL3
July 7, 1986

Mr. Ted Streit

WV Department of Energy : .

Division of Oil & Gas 7 JUuL 8 1883
1615 E. Washington Street = ‘ -

Charleston, WV 253;; :

Dear Mr. Streit:
In studying the proposad regulations relating to the Department of

Energy, Division of 0il and Gas, the Capitol Soil Conservation District(SCD)
wishes to comment on the following items.

SECTION 16 - RECLAMATION

16.1.1 "Such proposed reclamation methods shall be approved by
the Director or his designate, prior to the issuance of
the permit, all reclamation shall be done under the
supervision of the Director.”

This statement implies reclamation will be dome at the Director's will and
pleasure. A definite text such as the Erosion and Sediment Contrel Bandbook -
West Virginia or the "0il and Gas Reclamation Handbook" should be referenced.
This would spell out the recomdended Téclamation standards such as timely
revegetaticn stream crossings, and comstruction practices for keeping mud
out of the streams.

Also, "The reclamation may be altered from that set ocut in said Form WW-9
if found nécessary with the comnsent of the Director or his designate, due to
topography or cther conditicns not apparent upon initial submission and approval
of proposed reclamation methods."”

'

and also referring to 16.6 Notifications Prior to Commencement of Work -
!

"Prior to comstruction of roads, locations and pits for any permitted well
work, the operator or his contractor shall notify the appropriate oil and gas
inspector and allow the opportunity of inspecting and approving the constructiocn
and method of reclamation for all proposed areas to be disturbed in siting,
drilling, completing or producing the well

In a telephone conversaticn with Mr». Jerry Johnston on June 30, 1986,
Mr. Johnston indicated that the inspectors would try to field review all well
locations.

First, if the site access road were thoroughly field reviewed there should
be little reason to have to adjust the construction and reclamation plans!

When drilling activities pick up after this slump, how will inspectors be
able to keep up with the increased workload? The inspectors should be required
to review a certain percentage so that when the work load does pick up that the
initial field reviews do not suffer. :

|
-
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Mr. Tad Streit :
July 7, 1986

The foliowing comments are unreferenced ag far as the proposed regulations
gare concerned.

The WW-9 form does not cover the tralls (paths or roads in some instances)

where pipe is laid from one well to a production line or pumper unit to storage

tank. Often these trails follow terrain net suitable for roads and where the
chance for erosion is the greatest.

The responsibilities and duties of the gas and oil inspectors and the
water rescurces inspectors need to be clarified as they relate te point and
non=-point pollution of streams and underground water systems.

It is sincerely hoped that the quality and timeliness of reclamation will
be improved upon under the Department of Energy - Division of 0il and Gas.

If the Capitol Soil Conservation District can be of further assistance
please cali, ~— °° : : -

Sincerely,
Linda M. Cable
District Manager

IMC/efn ) ) : . - . -




STATL OF WEST VIRGINIA
OIL AND GAS CONSERVATION COMMISSION

CHARLESTON 25305
THOMAS & HUZZEY
Commissioner

May 30, 1986

TO: John H. Jechnston
Director
FROM: Themas E uzzey
. j ar
RE: Revised Rules and Regulations - Division of 0il and Gas

In your review of your Well Record Form, I believe it would be
beneficial to the industry to include as part cf the well test
data a shut-in pressure before flow testing,the volumes
produced and the length of flow, as well as wellhead flowing
pressure.

From this data an operator can calculate comparative values by
extrapolating to a wellihead potential.

RECEIVED

DEPARTMENT oF
WLAuoaﬁ?am?

< 8
HAC 3 008

TEH/r £ SIS
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LEAGUE or WOMEN VOTERS orF WEST VIRGINIA, INC.

2313 South Walnut Drive
Si. Albans, West Virginia 25177
(304) 727-6547

STATEMENT TO THE WEST VIRGINIA DEPARTMENT OF ENERGY
RL: Series 1 Through 10 of the Proposed 0il and Gas Regulations
LDATE:  July 7, 1986

The League of Women Voters of West Virginia has a long
historv of concern fui the environmental quality of osur state.
We support planning to allow for multiple use of our land
and natural resources. While there is still some room for
improvement, we believe West Virginia has come a long way in
providing for multiple use of our land and extraction of our
natural resources while at the same time trying to protect
our state's natural beauty and environmental quality, Series
1 Through 10 of the Proposea 0il and Gas Regulations raise
come concerns and guestions as to the ability of the various
methods and agencies to maintain cur current standards.

One of the League's major concerns is the apparent lack
ot coordination between the Department of Natural Resources,
the Department of Energy and the Federal Environmental Protection
Agency. It appears these regulations will have major impacts
orn the substance and implementation of the National Pollutant
Discharge Elimination System (NPDES), the Underground Injection
Contrel Program (UIC), the Solid Waste Program (SW), and the
Hazardous Waste Program (HW). We are concerned about being
able tec maintain state primacy from the EPA for the NPDES,

HW, and UIC programs. Not only does the Department of Energy
not meet all of the EPA's current reguirementg for their .
axisting porgram, but also these regulations make substantive
changes in the NPDES, HEW aund VIC programs which muet he
approved by EPA.

We specifically question the following:

1.) Series 5, Section 4 - Since waste lcad allocations will be
determined by two different agencies, which agency will be
required to keep a total accounting? We fear such a division
may result in a weakening of the program by essentially making
no one responsible or informed as to the total waste load
allocation for the state's waters.

2.} Is it the intent of these regulations to take the entire
Solid Waste Program out of DNR? We question on what authority

”fgqh a proposal %s pased. Or is it the intent to take only
tnose SW regulations pertaining to 0il and Gasg?




STATEMENT TO THE DEPARTMENT OF ENERGY : - page 2

3.) We do rot understand how the DOE can become the lead
agency for the UIC program when the Legislature did not give
them lead agency status. The.League does not understand the
authority to consolidate 0il ahd Gas permitting activities as
authority for lead regulatory agency.

4.) It is our understanding that the Water Resources Board
has the Legislative authority to establish water quality standards
for West Virginia. It appears that some language in -

Series 4 Section 6 proposes changes that would at
least directly impact on these standards, We wender if texiecivy.
testing and limiis for 01l and Ggas wilil be different than that for other
industry still undér Water Resources Beard regulaitions. We hope efforts
will bte made %o keep these types of procedures consistent between agencies.

5.) Series I, Section 16.6.2 - Why is the prohibition against
discharge of salt water into fresh water being changed? Is
this a change in the newly set up general permit for 0il and
Gas pit waste?

6.) Series I - The proposal allows the Director to deviate
from generally applicable requirements. We would be interested
to know the limits which are placed on the Director for such
exemptions and the need for them. (Our copy of the proposed
regs does not include the details of Series I)

'7.) Series 3, Section 17.4.3.3 - Is the 13 day limitation on
notification of intent to inspect or review the well sufficient
time for the DOE to make such notification?

3.} GSeries 3, Section 17.5.1 - While we can understand that
work must be temporarily stopped occassionally and not be
considered abandonment, we are wondering if some time limit
shouldn't be sei on this provision and wonder how it might
inhibit reclaimation of a site.

9.) Series 4, Section 8.11 - If permits are allowed to become
etfective in less than 30 days we are concerned there will not
be sufficient time for public comment.

10.) Series 4, Section 8.21 ~ We would be interested in some
more. detailed definition of “"the public interest." Temporary
permits for experimental practices could possibly be very
damacing and must be carefully monitored and controlled -
this would not seem to be a good instance for "hurried-up”
permitting and public notice.

11.} Series 5, Section 3.2 - The written verification to report

a discharge should be "reguired" not necessary only if reguested.
21l discharges should be part of the public record not just
those selected by the Director. '

. We appreciate this opportunity to comment. on the
proposed Legislative Regulations. o ﬁiunjaiiz:kjk{J
Becky Caln, President Jﬁdy Bé%kstahler, BQ Chair

-




STATE OF WEST VIRGINIA JUL 3 1986
DEPARTMENT OF NATURAL RESCURCES
CHARLESTON 28308

ARCH A. MOORE, JR, July 2, 1986 RONALD R. POTESTA
Gavernor Directior

MICHAEL A, FOTOS
Deputy Diractar

Mr. John Johnston, Director
Division of 0il & Gas

Department of Energy

1516 Washington Street, East
Charleston, West Virginia 25311

Dear John:

Once again thank vyou for the opportunity to speak at the

public hearing concerning your proposed regulations. I
received a request for my comments from a representative of
the League of Women Voters who attended the hearing. Since

they were a part of the public record T decided to give her a
copy. I am alse enclosing & copy for you.

If you wish to discuss any of our comments or desire a better
understanding of the EPA approval process, or if we can
assist you, please call,

Sincerely,

@mé*k@%\

Ron Shipley
Special Assistant to the Director

RS/gb

Enclosure




OUTLINE OF COMMENTS TO
PROPOSED DOE OIL AND GAS REGULATIONS
JULY 1, 1986

I. INTRODUCTION

Thank you for the opportunity to speak.
I am here on behelf éf the DNR Diréctor.

Our comments are brief since we. plan on submitting
written ccmments by July 8.

Before beginning, I should note that DNR has been a
supporter of one-stop shopping and the concepts which
the Energy Act promote, e.g. coal, NPDES, oil and gas
general permit. o

We will focus on three (3) general issue areas:

1. Effect of rules on primacy.

2. Overbroad statements of jurisdiction expressed by
DOE.

3. Consistency with existing State rules.

II. .Effect of Rules on Primacy

A.

As currently proposed DOE's rule dces not recognize
the key role which EPA apprcval of program transfer
plays on their jurisdiction.

Section 22-1-20 makes it clear that DOE's juris-
diction over programs for which EPA approval is
necessary does mnot exist until EPA azapproval is
obtained. -

Section 22-1-20(b)} states:

(b) The Legislature recognizes that certain of the
powers, duties, functions and responsibilities
transferred under the provisions of this chapter
and chapters twenty-two-a and twentv-two-b of
this ccde invelve the implementation of federal
regulatory programs by the state and that the
transfer of such powers, duties, functions and
responsibilities to the department of energy may
require approval of certain federal agencies or
officials in order to avoid disruption of the
federal-state relationship under which such
regulatory programs are implemented, Therefore,

the transfer to the department of the powers,




duties, functions and responsibilities referred
to in this chapter and chapters twenty-two-a and
twenty-two-b of this code shall become effective
upon a proclamation by the governor stating
either that final approval of the transfer has
been given by the appropriate federal agency or
official or that final approval of the transfer
is not nmnecessary to aveid disruption of the
federal-state relationship under which such
regulatory programs are implemented.

Currently the State i1s federally authorized to
implement three (3) of the programs for which DOE is
proposing rules: UIC, NPDES and hazardous wastes.

DOE's proposed rules disrupt the federal-state rela-
tionship wunder which such regulatory programs are
implemented by definition since the current program
will be changed EPA rules state that modifications
te State program authority require theilr approval.

DOE's rules do not recognize the mneed for mneither
EPA approval mnor the Governor's proclamation to be
issued prior to taking effect. We would therefore
reccmmend that the Department amend Section 1.4 in
Series 3, 4 and 8 by stating:

"The regulations in this section become effective

day of being the date on which the
Governor issued a proclamation stating that final
approval of the transfer of the program

contemplated by this section has been given by the
Administrator of the United States Environmental
Protection Agency."

ITI. Overbroad Statements of Jurisdiction by DOE.

A,

There are two examples we will wuse to illustrate

this problem. The first is DOE's assertion of lead
agency status for the UIC program; the second is
its drafting of solid waste rules which require all
solid waste facilities tc cbtain DCE permits. -

First DNR recognizes the primary regulatory status
DOE occupies for the exploration, development,
production, storage and recovery of oil and gas and
related mineral rescurces under the West Virginia
Energy Act. subject tc the limitation of previocusly
cited 22-1-20., '

We do neot believe, however, that the statute
confers upon DOE lead agency status for a program
but rather for specific activities,

Section 22-1-16 states that DOE is the '"lead




agency" for all purposes of federal legislation
"relating to such activities" not an  entire
program. Interpreting this provision to give DCE
"lead agency" status in all areas of federal
legislation would, £for example, conflict with W.
Va. Code §20-5E-4, which designates DNR as the lead
agency for the State's hazardous waste management
program.

Secondly, we note that Series 7, Section 3 states
that "a permit shall be obtained frem the
Department of Energy, Division of 0il and Gas,
prior to the installation, establishment,
construction, modificatiocn, operation or
abandonment of any solid waste facility." By

incorporating by reference the definition of solid
waste facilities in DNR's regulations and Chapter
20, Article 5F, DOE is by this rule proposing that
all solid waste facilities obtain permits £rom DOE
regardless of whether they are oil and gas related.

IV. Consistency With State Rules

A,

Finally, DNR recognizes that DOE's program will not
be identical to the program implemented by the DNR
and thus some inconsistencies may exist. The issue,
however, 1s to what degree. Two examples highlight
this issue.

First is DOE's proposal to issue waste load allo-
cations for sewage facilities in Series 5. As you
know, DNR zalso issues waste lcad allocations for
sewage facilities. We are concerned that without
proper recognition of our dual roles, one facility
maey  use  up the pollution increment, thereby
preventing other facilities to locate close by.

Secondly, in this general issue area, we are also
concerned that any pollution Increments available
for use under the State's antidegradation policy may
also be used without proper coordination, especially
since we do net see any recognition of the State's
antidegradation policy in DOE's regulations.

Indeed, it appears that DOE may be incorporating
EPA's program for anti-degradation cof State waters
rather than the State's. This 1issue should be
examined by DOE.

V. Conclusion

A.

The proposed rules represent DOE's first attempt at
broad based rulemeking for programs which it is still

learning. We offer our assistance to aid DOE in its
effort, i T




Govarnor

$TATE OF WEST VIRGINIA
DEPARTMENT OF NATURAL RESOURCES
CHARLESTON 25306

ARCH A. MOORE, JR. J'Lﬂ.y 7, 1686 RONALD R. PCTESTA

Dirattor

MICHAEL A. FOTOS
Deputy Director

Mr. Roger T. Hall

Department of Energy

1615 Washington Street, East
Charleston, West Virginia 25311

Re: Comments on Proposed Rule
Dear Mr. Hall:

Enclesed please find the comments of the West Virginia
Department of Natural Resources. If you have any questions
concerning them, please contact Mr. Ron Shipley, Special
Assistant to the Director, 1800 Washington Street, East,
Charleston, West Virginia 25305, telephone 348-2761.

Sincerely,

Ronald R. Potesta
Director

RRP/rsh
Enclosure

cc: Ron Shipley
John Ailes
Dave Robinson




COMMENTS OF THE
WEST VIRGINIA DEPARTMENT OF NATURAL RESOURCES
CONCERNING PROPOSED RULEMAKING
BY THE WEST VIRGINIA
DEPARTMENT OF ENERGY

The West Virginia Department of Energy, Division of 0il and
Gas (hereinafter DOE), proposed comprehensive rulemaking on

May 14, 1986. This rulemaking covers several programs
including three (3) programs (Underground Injection Control
(UIC); National Pollutant Discharge Flimination System

(NPDES); and Resources, Conservation and Recovery Act (RCRA)})
which are currently implemented by the  West Virginia
Department of Natural Resources (hereinafter DNR). DNR has
also received a delegation of authority from the United
States Environmental Protection Agency (EPA) for these three
(3) programs.

On July 1, 1986 DNR testified at the public hearing on three

primary areas: (1) effect of the proposed rules on the
federal delegation of primacy for the above referenced
programs; (2) overbroad iInterpretations of jurisdiction by

DOE; and (3) the need for consistency with other State rules.
We hereby incorporate those oral comments (outline attached)
by reference. _

In addition to these comments the Department 1is providing
more .detailed analysis and comments in DOE's rulemaking.
These comments are divided inte the following areas:

(1) Effect of DOE's proposed =rules on federal primacy of
Programs;

(2) Incorporation by reference;
(3) Series 3 - Underground Injection Control Program

(4) Series 4
System

tate National Pollutant Discharge Elimination

(5) Series Miscelianeous Water Pollution Control

{6) Series

Solid Waste Management

5
7

(7) Series 8 Hazardous Waste Management
9

(8) Series - Hearing and Appeal Procedures
(9) Need for Coordination

1. Effect of DOE's Proposed Rules on Federal Primacy of




Programs

At the public hearing DNR addressed this issue from what
we consider to be a seminal iIssue: DOE's lack of
authority, based on W, Va. Code §22-1-20, over the UIC,
NPDES or hazardous waste programs until EPA approves the
transfer of delegated authority from DNR to DOE. Our
principal recommendation was to include a statement in
§1.4 of Series 3, 4, and 8 which would recognize that the
proposed regulations would not be effective until EPA
approved the transfer of delegated authority and the
Governor has issued a proclamation attending to such
approval in compliance with W. Va. Code §22-1-20. By
including such an effective date DOE will avoid placing
into effect rules which would make oil and gzs operatioms
answerable to two agencies--DNR and DOE. We note that DOE
asserts that their regulations supercede DNR regulations.
They may eventually do so, but certainly not until W. Va,
Code §22-1-20 is complied with.

The DNR also desires to address this issue f£from an
implementation standpoint. All federally delegated
programs contain regulations and Memorandum of
Agreement's (MOA's) which require the State (through the
Governor and the delegated agency) to submit to EPA
proposed modifications to its delegated program for EPA
concurrence  prior to implementation of program
modification. For example, EPA regulation, 40 CFR 123.62
for the NPDES program requires the State to "keep EPA
fully informed of any propcsed modificaticns to its basic
statutory or regulatory authority, its forms, procedures
or priorities.’” (See 40 CFR §271.21(a) for the same RCRA
requirement.) DNR has communicated with EPA concerning
the passage of the West Virginia Energy Act. In addition,
we have submitted DOE's proposed rules as well,

In addition to keeping EPA informed, a state must submit
to EPA a request for program revision which, in the case
of NPDES for example, must contain the following:

a. A modified program description.

b. Attorney CGeneral's statement,

c. Memorandum of Agreement.

d. Other documents as necessary.

After review and approval, the program revision becomes
effective upon approval of the Administrator. EPA's
procedures require that "substantial' program revisions

be subject to public notice and opportunity for comment
on the federal level,




Both the hazardous waste and UIC programs require similar
processes with different variations. The hazardous waste
program, for example, has additional requirements such as
those at 40 CFR §271.21(c).

A realistic estimate of the time it will take to cdevelop
the necessary procedures and documents for submission to
EPA i1s four to six months. EPA approval will take any
where from six to nine months after the application 1is
complete. EPA, however, may not deem the application
complete wuntil after the Legislature approves the
regulations since the Attorney General's statement cannot
be written until then (see e.g. 40 CFR §123.23(a); 40 CFR
§271.7(a)). Consequently, the proposed rules could pass
the Legislature in March, 1987 but EPA may mnot delegate
the program until December 1987 at the earliest.
Consequently, an effective date provision such as we
recommended in our oral comments is essential to aveid
duplicative requirements violating federal rules and
breaching the MOA's which exist between the State and
EPA. (The time frame for EPA approval may be even longer
than we estimate due to the lack of a conflict of
interest provision £for the NPDES program. We note, for
example, the intricate role which the Commissioner plays
in the rule promulgation and approval. See W. Va. Code
§§22-1-13, 22-1-15, 22B-1-2(b).)

To minimize delays in procuring EPA approval we suggest:

a. The proposed rules be submitted to EPA with a request
for their input (already requested),.

b. DOE respond to EPA requests for clarification and
amendments expeditiocusly so that changes to the
regulations can be made in time for the Legislature
to approve the rules.

c. DOE begin preparing the necessary documents so that
EPA can review the regulations in the context of the
program description. We applaud the active stance
DOE dis taking by proposing these rules. We would
like to caution DOE that the EPA review process may
require various amendments to DCE's regulations
either to ensure "consistency and equivalency'" with
the federal requirements, clarifyv proposed rules or
to ensure consistency between the DNR-DOE program.
We, therefore, advise that the two agencies begin
meeting regularly. We wish to avoid problems so
severe that DOE may have to withdraw its regulations.

d. DOE consult with DNR to address program coordination,
lead agency issues, program consistency, and to take
advantage of our assistance in gaining EPA approval.




Incorporaticn By Reference

Section 1.6 of Series 3 and 4 incorporates by reference
federal rules in existence as of May 1, 1986. Since the
Législature will mnot approve these regulations until
March of 1987, how will DOE ensure that its regulations
incorporate the Llatest federal provisions while also
complying with the public notice and comment provisions
of the State Administrative Procedures Act? Will DOE
propose an update of Section 1,6 immediately prior to the
Legislative session? A related question concerns how DOE
will ensure that its regulations incorporate the latest
federal provisions so as to comply with applicable
regulations? (See e.g. 40 CFR §123.62(1i) and 271.2le.)

Underground Injection Control

Section 1.1 Scope: This section identifies five (5)
classes of wells as set forth in Section 4 of this rule,
Wells are classified in Section 5.

Section 14.2 -~ Requirements for Wells Injecting Hazardous
Waste: This rule substantially changes current practice
within West Virginia without any stated reason, Currently
the State Water Resources Board prohibits Class IV
hazardous waste injection wells. DOE's rule would allow
the injection of hazardeous waste into a formaticn which
contains an underground scurce of drinking water within
one~-quarter mile of the well.

We do not know of the mneed for this practice and it
should remain prohibited to protect such drinking water
sources. Once an underground aquifer is contaminated, it
is very difficult and expensive to cleanse.

Section 17.4.7. This provision also differs from current
requirements without any stated justification. The
proposed regulation allows a permittee to exceed the
fracture pressure. Current rule would not allow it.

UIC wells are primarily pollution disposal techniques or
wells 1in areas where underground strata is already
fractured. Increasing fracture pressure beyond that of
the formation creates additional avenues for pollution to
get into the _underground strata. Fracture pressure is
alsc difficult to evaluate and fraught with uncertainty.

Series 4 -~ State National Pollutant Discharge Elimination
System

Section 1.5 Former Rule Superceded: We are unaware of
any WV/NPDES rule which was "effective July 11, 1985'",
There are, however, rules which were in existence on that

4




date.

Section 4.1 Permit Application Requirements: This
section Incorporates by  reference all cdischarges,
including manufacturing, commercial, mining and
silviculture, Although Section 1.1--Scope provides
limitations on the rule, we suggest that the DOE
specifically and clearly denote by EPA point source
category (40 CFR Chapter N) the dischargers to whom their
rule applies.,

Section 5.2--Additional Conditions Applicable to Permits:
This section 1Imposes reporting requirements on all
facilities. Only o0il and gas related activities should
be referenced. (See comment to Section 4.1.)

Section 5.3--Inspection and Entry: We suggest that DOE
include the ability to require and perform monitoring and
analysis as a part of their inspection and entry
authority.

Section 5.5 and 6.6.l1~-These provisions are unnecessary
since anaiytical variebility 1s considered in the
promulgation of effluent Limitation guidelines.

Section 6.2.1l--Establishing limitations, standards and
other conditicns:

This section should clearly state that the use of real
time water quality contrecl is available only after
imposition of technology based effluent limitations.

6.2.1.1-8. This section does not consider future uses of
the stream. According to Section 6.2.1.2, toxicity
requirements can be imposed “only'" where impact on briota
in the receiving water isg significantly likely. Other
uses . and characteristics of receiving waters need
protection as well as such as the use of a water as a
drinking water supply. This section appears to
contradict or limit Section 6.2.1.5 which requires the
Director to consider the potential for human health
impact, etc. We recommend that Section 6.2.1.1-8 be
deleted and that specific requirements for effluent
monitoring be included since toxic materials have already
been identified in drilling wastes. '

Section 6.3--Calculating NPDES Permit Conditiomns: Same
comment as section 4.1 above., 40 CFR §122.45 includes
calculating NPDES permit conditicns for POTW's, etc. for
the automotive manufacturing industry. We suggest
deleting reference to 122.45(b)(2).

Section 6.5.1--Schedules of Compliance: It should be




noted that schedules of compliance beyond statutory
deadlines imposed under Section 301 of the Clean Water
Act are not allowed.

Section 7--Modificaticon, Revocation &nd Reissuance and
Termination of Permits. Appencdix A 1s not needed since
DOE does mnot have authority over these industrial
categories.

Section 8.20--Decision on Variances: Variances under
§30T(g) and 301{i) aere beyond the scope of this rule and
should be excepted from this rule.

Section B.21--This section will not be acceptable to EPA.
We tried similar proposals in the past and were
unsuccesgful,

Section 9--Criteria and Standards; Variances:
Incorporating &all of the referencec subparts of 40 CrR
Pzrt 125 is inappropriate in accordance with our comments
on Section 8.20. For the sake of the regulated community
we suggest that DOE include only those which are relevant
to this industry. The rule will be more understandable.

Section 10--Federal Effluent Limitations Guidelines and
Standards: 40 CFR Part 4I9--Petroleum Refining Effluent
Limitation Guidelines should not be incorporated by
reference since it is beyond the scope of this rule.
Although DOE will have primary jurisdiction over oil and
gas ”exPloration, development, production, storage and
recovery', that phrase does not cover petrocleum refining.
We note that DOE's preamble discusses the origin of the
jurisdictional phrase. This discussion focuses on DOE's
jurisdiction over field operations such as exploring,
drilling, fracturing, and completing. The discussion
does not give a basis for jurisdiction over petroleum
refining. Indeed, an EPA document which is quoted
excludes wastes from ocil refining. DOE's statement of
its Jjurisdiction on page 9 (#1) of the preamble is thus
too broad and this regulation exceeds its authority.

DOE should, however, incorporate provisions similar to 40
CFR Part 112, 113 and 114 since they deal with oil
poliution  prevention, spill prevention control and
countermeasure plan, oil storage facility liability and
civil penalties for oil pollution prevention regulations.

Series 5 - Miscellanecus Water Pollution Control

Section 3.1 ~ Discharge Notification and Response. This
section should vrequire immediate notification which, in
no case, can occur later than 24 hours after becoming
aware of the discharge. DNR has been responding to




spills for more than 10 vyears. There i1is a need to
balance the permittee's ability to respond with the
State's need to know about a threat to the public. We
have found that immediate reporting is nct burdensome and
does not hinder the permittee's ability to respond to a
spill but at the same time provides the State with
information which, at times, 1s wvital for protecting
drinking  water supplies and other  health = and
environmental related concerns. '

We recognize that the WRB regulations, by requiring
immediate notification, mey be ambiguous, 1i.e. how
quickly is immediate? 1In promulgating the WV/NPDES coal
regulations, we balanced the need for immediate reporting
along with the standard EPA 24-hour notification
provision (see §10E.13(d).) We urge the DOE to do the
same,

In addition to this comment, we should note that only
"reportable discharges" must be reported. Since one must
look to other documents to determine what is reportable,
we suggest that discharges which are reportable be more
clearly spelled out and that DOE ensure that any spill
into State waters be reported.

Section 4: Water Load Allocation

In addition to the comments previcusly £filed on this
issue, we would like to point out that DOE's proposal to
issue waste load allocations for sewage facilities 1is
administratively inefficient since the DNR's Division of
Water Resources already performs this task., We recormend
that DOE and DNR establish procedures whereby  DNR
provides the waste load allocation for sewage facilities.
In this manner the problems of inconsistency between
departments identified in our comments incorporated by
reference and administrative inefficiency can both be
avoided. DNR and DOZ have already worked out a similar
arrangement for coal facilities. '

Section 5--Small Wastewater Treatment Plants. We are
unclear whether Secticn 5.4 obviates the need for
construction and installation of -~ small wastewater
treatment plant. If so, such exception would appear to
be in violation of W. Va. Code §20-5A-5(b)(3).

Series 6 - Dam Control

Two principal comments exist on this series. The £first
deals with the need £for DOE's rule to create a bright:
line for devoting DOE's jurisdiction; the second deals
with the need to update the regulations so they comply
with recent federal requirements.




A. Need for Specifying DOE's Jurisdiction.

At first blush, the demarcation between DNR and DQE's
jurisdiction over . dam safety appears clear. DOE as
stated in this rule, has jurisdiction over dams which
pertain to "exploration, development, production,
storage and recovery of o0il and gas, and related
mineral resources'. In addition, DOE also  has
jurisdiction over dams pertaining to the explanation
of coal and other mineral rescurces. See W. Va. Code
§22-1-16. DNR has jurisdiction over all other dams
under W, Va. Code §20-5D et seq.

This bright line demarcation, however, is somewhat
blurred when we consider that DOE has not defined the
phrase 'related" or "other mineral resources". For
example, & dam constructed as part of a sandstone
quarry, flyash disposal operation or "other mineral”
industry may cause future questions over
jurisdiction. Since we are unsure of the phrase
"related mineral resources' in this context, we are
unsure of the scope of the proposed regulations (all
Series). T

DOE should work with DNR to clear up any issues
relating to jurisdiction.

B. Updating of Regulations

It appears as though DOE used DNR's regulations as
the basis of its proposed rule., Accordingly, please
be aware of necessary changes which we have not vyet
made. The mine safety and Health Administration
(MSHA) has made changes to their regulation that
relate toc proposed DOE rule §4.5.2.2. DOE should
consider MSHA requirements to provide consistency.

Series 7--Sclid Waste

Section 1.1--Scope. As with our suggestions regarding
the scope oI other series, we suggest that the coverage
cf the regulation be clarified. Does this rule cover any
solid waste facility that receives oil and gas related
wastes or does 1t cover only solid waste facilities that
are owned or operated solely for oil and gas related
wastes or scme other scope?

Once we understand the scope of the regulation, we may
wish to comment further if allowed. For example, is the
open dump prohibition of Chapter 20, Article 5F included
in this regulation?

Section 2--Definitions: This section seems cumbersome,




confusing and contradicteory. First, the definitions of
two other documents are incorporated by reference, That
is cumbersome. Secondly, the definition of 20-5F-2(e) is
incorporated. This definition includes all solid waste
facilities although the rule supposedly pertains only to
0il and gas and related mineral activities. (See §1.1.}
That is confusing. Finally, such improper incorporation
by reference may be contradictory.

Section 3--Permits: Please see oral comments which are
incorporated by reference.

Section 4--Permits by Rule. We recognize the wuse of
permits by rule as a convenient administrative tool,
However, we do not see how this permit by rule provides
the type of environmental protection envisioned by
Chapter 20, Article 5F. We note that under this section
a solid waste facility has a permit by rule if it
complies with Series I. Series I does nmnot contain any
performance standards for solid waste facilities or even
mention of such facilities.

Series 8--Hazardous Waste Management.

Section 1.1 and 1.2-~-Scope and Authority: DOE's
jurisdiction over hazardous waste 1s even mcre limited
than its jurisdiction in the NPDES, UIC and sclid waste
programs., We ncte, for example, that DCE is not given
the same broad authority in W. Va. §22-1-16 (paragraph
1) over Chapter 20, Article 5E that it was given over
Articles 5, S5A, 54 and 5f., 1Indeed, DOE's jurisdiction is
limited to only "all power and duties vested in the
director of the Department of Natural Resources pursuant
to subsection (g), section seven, article five-e, chapter
twenty of this code and shallow gas-well review board
pursuant to subsection (h), section seven, article
five-e, chapter twenty of this code." Since W. Va. Code
§20-5E-7g relates to coal mining and wastes and
overburden, DOE's authority in this rulemaking is limited
to activities with respect to oil and gas wells, 1liquid
injection wells and waste disposal wells regulated by
specific séctions of the code. :

Section 1.5--Former Rule Superceded. DOE's jurisdietion
does not reach identification and listing rulemaking such
as that contained in W. Va. Code §20-5E-6(a)(2) or
parallel to the previsions of DNR regulations
§3.1.3(b)(5) pertaining tc identification and listing of
hazardous wastes. The ability to perform such rulemaking
rests with the DNR Director and has not been transferred.

Section 4--Permit by Rule. We support the last paragraph
of subsection (Z2) and regquest that it be placed in Series




7 as well.

Need for Coordination

As it is easy tc see, DNR has many questions and issues
of jurisdiction as well as proper implementation of the
programs which it believes need to be resolved before the
rules are finalized. Although we recognize DOE's prime
role in regulating mineral extraction industries, proper
coordination between the departments will be necessary to
properly manage the natural resources that programs such
as NPDES, UIC, scolid and hazardous waste management are
designed to protect. :

We encocurage DOE to work with DNR to answer these key

questions and to work toward an efficiently administered
and well coordinated program.
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STATE OF WEST VIRGINtA
DEPARTMENT OF NATURAL RESOURCES
CHARLESTON 265305

July 8, 1986

RONALD R. POTESTA

Govarnor ’ ’ Dirsctor

MICHAEL A. FOTOS
Daputy Director

SR
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Mr. Roger T. Hall

Department of Energy

1615 Washington Street, East
Charleston, West Virginia 25311

Re: Comments on Proposed Rule

Dear Mr., Hall:

Enclosed please find the outline of DNR oral comments
presented at the July 1, 1986 public hearing. These oral
comments  are incorporated by reference in the written
comments submitted to your agency on July 7, 1986,

Sincerely,

Ren Shlplegxélkﬁ\

Special Assistant to the Director -
RS/3hb

Enclosure




QUTLINE OF COMMENTS TO
PROPOSED DOE OIL AND GAS REGULATIONS
JULY 1, 1986

I. INTRODUCTION

A,

B.

II.

Thank you for the opportunity to speak,.
I am here on behalf of the DNR Director.

Our comments are brief since we plan on submitting
written comments by July 8.

Before beginning, I should note that DNR has been a
supporter of one-stop shopping and the concepts which
the Energy Act promote, e.g. coal, NPDES, oil and gas
general permit.

We will focus on three (3) general issue areas:

1. Effect of rules on primacy.

2. Overbroad statements of jurisdiction expressed by
DOE. '

3. Consistency with existing State rules.

Effect of Rules on Primacy

A.

As currently proposed DOE's rule dces not recognize
the key role which EPA approval of program transfer
plays on their jurisdicticn.

Section 22-1-20 makes it <clear that DOE's juris-
diction over programs for which EPA approval is
necessary does not exist until EPA approval 1is
obtained,

Section 22-1~20(b) states:

(b) The Legislature recognizes that certain of the
powers, duties, functions and responsibilities
transferred under the provisions of this chapter
and chapters twenty-two-a and twenty-two-b of
this code involve the implementation of federal
regulatory programs by the state and that the
transfer of such powers, duties, functions and
responsibilities to the department of energy may
require approval of certain federal agencies or
officials in order to avoid disruption of the
federal-state relationship wunder which such
regulatory programs are implemented. .Therefore,

the transfer to the department of the powers,




duties, functions and responsibilities referred
to in this chapter and chapters twenty-two-a and
twenty-two-b of this code shall become effective
upon a proclamation by the governor stating
either that final approval of the transfer has
been given by the appropriate federal agency or
official or that final approval of the transfer
is mnot necessary to avoid disruption of the
federal-state relationship under which such
regulatory programs are implemented.

Currently the State is federally authorized to
implement three (3) of the programs for which DOE is
proposing rules: UIC, NPDES and hazardous wastes.

DOE's proposed rules disrupt the federal-state rela-
tionship wunder which such regulatory programs are
implemented by definition since the current program
will be changed EPA rules state that modifications
to State program authority require their approval.

DOE's rules do not recognize the need Zfor neither
EPA approval nor the Governor's proclamation to be
issued prior to taking effect. We would therefore
recommend that the Department amend Secticn 1.4 in
Series 3, 4 and & by stating:

"The regulations in this sectlion become effective

day of being the date on which the
Governor issued a proclamation stating that final
approval of the transfer of the program

contemplated by this section has been given by the
Administrator of the United States Environmental
Protection Agency."

III. Overbroad Statements of Jurisdiction by DOE.

A.

There are two examples we will wuse to Illustrate
this prcblem. The first is DOE's assertion of lead
agency status for the UIC program; the second is
its drafting of solid waste rules which require all
solid waste facilities to obtain DOE permits.

First DNR recognizes the primary regulatory status
DOE occupies for the exploration, development,
production, storage and recovery of oil and gas and
related mineral resources under the West Virginia
Energy Act, subject to the limitation of previously
cited 22-1-20.

We do not believe, however, that the statute

confers upcon DOE lead agency status for a program
but rather for specific actiwvities. _

Section 22-1-16 states that DOE is the 'lead




agency' for all purposes of federal legislation
"relating to such activities" mnot an  entire
program. Interpreting this provision to give DOE
‘lead agency" status in all areas of federal
legislation would, for example, conflict with W,
Va. Code §20-5E-4, which designates DNR as the lead
agency for the State's hazardous waste management

program.

E. Secondly, we note that Series 7, Section 3 states
that "a  permit shall be obtained from the
Department of Energy, Division of 0il and Gas,
prior to the installation, establishment,
construction, modification, operation or
abandonment of any solid waste facility." By

incorporating by reference the definition of solid
waste facilities in DNR's regulations and Chapter
20, Article 5F, DOE is by this rule proposing that
all solid waste facilities obtain permits from DOE
regardless of whether they are oil and gas related.

IV. Consistency With State Rules

A, Finally, DNR recognizes that DOE's program will not
be identical to the program implemented by the DNR
and thus some inconsistencies may exist., The issue,
however, is to what degree. Twe examples highlight
this issue, ,

B. First is DOE's proposal to issue waste 1load allo-
cations for sewage facilities in Series 5. As you
know, DNR also issues waste load =allocations for
sewage facilities. We are concerned that without
proper recognition of our dual roles, one facility
may use up the pollution increment, thereby
preventing other facilities to locate close by.

B. Secondly, in this general issue area, we are also
concerned that any pollution increments available
for use under the State's antidegradation policy may
also be used without proper coordinaticn, especially
since we do not see any recognition of the State's
antidegradation policy in DOE's regulations.

C. Indeed, it appears that DOE may be incerporating
EPA's program for anti~degradation of State waters
rather than the State's. This issue should be
examined by DOE.

V. Conclusion

A. The proposed rules represent DOE's first attempt at
broad based rulemaking for programs which it is still
learning. We offer our assistance to aid DOE in its

effort.




STATE OF WEST VIRGINIA
DEPARTMENT OF ENERGY
DIVISION OF MINES AND MINERALS
1615 Washington Street, Esst
Charleston, West Virginia 26311
ARCH A, MOCRE, JR. Telephone: 345-3500
Gaovarnor

TO: All Department of Energy Personnel
FROM: Kenneth R. Faerber, Commissioner j7
SUBJECT: Freedom of Information Requests
DATE: June 9, 1986

Effective immediately, all regquests for public informa-
tion filed with the Department should be considered freedom
of information requests as required under The Freedom of
Information Act, 29B-1 1 et seq, (copy attached). In that
regard, except where good judgment and discretion dictate
otherwise, the following policies will be cbserved.

The appropriate response to requests filed with

the Charleston office is to advise the reguesier

of the appropriate regional office where the
information is available and the times when the
office is open for access to the information.

This may be done verbally or in writing, whichever
seems most appropriate, but must be done within
five working days following the date of the request.

Requests received in the regional offices will be
routinely processed by: (1) advising the requester
of the location and times where the information is
available: (2) providing the requested information;
or (3) denying the request.

The appropriate action must be taken within five
working days and in the event of denial, it must
be done in writing with the reasons for denial
clearly stated.




Department of FEnergy Personnel
Page Two
June 9, 1986

Thebappropriate fees to be charged for searching
out and reproducing requested records are as

follows:

8 1/2 x 11 sheets $0.50 per page

8 1/2 x 14 sheets $0.75 per page

Maps and plans or $1.00 per page

other large form or actual cost

documents for outside repro~
duction service

Search fee $10.00 per hour or

fraction thereof. No
charge for the first
one-half hour.

There will be no charge for searching out and
reproducing records where the total cost calculated
on the basis of the above-described charges is less
than $3.00.

An invoice for the total charges will be prepared
and full payment made by the reguester in advance
of receipt of the requested information.

The purpose of this policy is to protect the integrity
of the central office files and to give some relief of the
burdensome work load currently being placed on our file
room staff. Your cooperation in this regard is expected
and appreciated.

KRF/rha
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CHAPTER 29B.
FREEDOM OF INFORMATION.
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_ Article
1. Public Records, §§ ZBB 1 1 to 29B-1.5.
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o ‘ ' ARTICIEl
o - PUBLIC RECORDS.
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29B-1-1, Declaration of poliey. 29B-14, Exermnptions.

29B-1.2. Definidons. 298-1-5. Enforcement,
29B-1-3. Inspecdon and copying. 29B-1-6, Viclaton of article; penalties,
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= § 29B-1-1. Declaration of policy.

= Pursuant to the fundamental philosophy of the American constitational form
of representative government which holds to the principie that government is
iy the servant of the people, and not the master of them, it is hereby declared to
B be the public policy of the State of West Virginia that all persons are, unless
otherwise expressly provided by law, entitled to full and complete information
regarding the affairs of government and the official acts of those who represent
~ " them as public officials and employees. The people, in delegating authority, do
not give their public servants the right to decide what is good for the people to
know and what is not good for them to kmow. The people insist on remaining
- - informed so tha: they may retain contrel over the instruments of government
they have created. To that end, the provisions of this article shall be liberaily
construed with the view of carrying out the above declaration of public policy.
(197'7 ¢. 147
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- - § 29B.1.2, Denrutmns.

"As used in this article:
(1) “Custodian™” means the elected orZppointed official charged with
administering 3 public body. —_—
(2) “Person” includes any natural person, corporation, partnership, firm or
association,
N (3) “Public body” means every state ofncer, agency, department, including
%_ B __the executive, legislative and judicial departments, division, bureau, board and
commission; every county and city governing btody, schoel district, spacial
district, munieipal corporation, and any board, department, commission, couneil
or agency thereof; and any other body which is created by state or local authority
or which is primarily funded by the state or local authority.
(4) “Publicrecord” includes any writing containing information relating to the
- conduet of the publie’s business, prepared, owned and retained by a public bedy.
(5) “Writing” includes any books, papers, maps, photographs, cards, tapes,
recordings or other documentary matenals regardiess of physical form or
characteristics. (1977, ¢, 147.)

N
3
Ei
i




§ 298-1-3 FREEDOM OF INFORMATION

§ 29B-1-3. Inspection and copying.

(1) Every person has a right to inspect or copy any public record of a public
body in this State, except as otherwise expressly provided by sectinn four
[§ 28B-1-4] of this article.

(2) A request to inspect or copy any public record of a public body shall be
made directly to the custodian of such publie record.

(3) The custodian of any public records, unless otherwise expressly provided
by statute, shall furnish proper and reascnable opportunities for inspection and
examination of the records in his office and reasonable facilities for making
memoranda or abstracts therefrom, during the usual business hours, to all
" persons having occasion to make examination of them, The custodian of the
records may make reasonable rules and regulations necessary for the protection
" of the records and to prevent interference with the vegular discharge of his
duties.

(4) All requests for information must state with reasonable specificity the
information sought. The custodian, upon demand for records made under this
statute, shall as soon as i3 practicable but within a2 maximum of five days not
ineluding Saturdays, Sundays or legal holidays:

(2) Furnish copies of the requested information;

(b) Advise the person making the request of the time and place at which he
may inspect and copy the materials; or

{c) Deny the request stating in writing the reasons for such denial.

Such 2 denial shall indicate that the responsibility of the custodian of any
public records or public body to produce the requested records or documents is
at an end, and shall afford the person requesting them the opportunity to
institute proceedings for injunctive or declaratory relief in the cxrcmt court in
the county where the public record is kept.

(5) The public body may establish fees reasonably caleulated to reimburse it
for its actual cost in making reproductions of such records. (1977, ¢. 147.)

§ 29B-.1-4. Exemptions.

The following categories of information are specifically exempt from
disclosure under the provisions of this article:

(1} Trade secrets, as used in this section, which may include, but are not
limited to, any formula, plan pattern, process, tool, mechanism, compound,
procedure, production data, or compilation of information which is not patented
which is known only to certain individuals within 2 commereial concern who are
using it to fabricate, produce or compound an article or trade or 2 service or to
locate minerzls or other substances, having commercial value, and which gives
its users an opportunity to obtain business advantage over eompetitors;

(2) Information of 2 personal nature such as that kept in a personal, medical
or similar file, if the public disclosure thereof would constitute an unreasonable
invasion of privacy, unless the public interest by clear and convincing evidence
requires disclosure in the particular instance: Provided, that nothing in this
article shall be construed as precluding an individual from inspecting or copying
his own personal, medical or similar file;
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(3) Test questions, scoring keys and other examination data used to
 administer z licensing examination, examination for emp]ovment or academic
. examination;

S {4) Records of law-enforcement agencies that deal with the detection and
) investigation of crime and the internal records and notations of such
law-enforcement agencies which are maintained for internal use in matters

o relating to law enforcement; _
: (5) Infermation specifically exempted from disclosure by statute;

H (6) Records, archives, documents or manuscripts deseribing the location of O

’%i : undeveloped historic, prehistorie, archaeological, paleontological and battlefield

FEa sites or constituting gifts to any public body upon which the donor has attached L
g:,;; restrictions on usage or the handling of wh1ch could irreparably damage such !
ot record archive, document or manuseript; '
(o (D Information contained in or related to examination, operating or condition

pet reports prepared by, or on behalf of, or for the use of any agency responsible

h for the regulation or supervision of financial institutions, except those reports

P which are by law reguired to be published in newspapers; and o

i (8) Internal memoranda or letters received or prepared by any public body.
’?i (1977, c. 147))

§ 29B-1-5. Enforcement. ' ' ~2

(1) Any person denied the right to inspect the publie record of a public body

Sy may institute proceedings for injunctive or declaratory relief in the circuit court

o in the county where the public record is kept.

. (2} In any suit filed under subsection one of this section, the court has
e s jurisdiction to enjoin the custodian or public body from withholding records and
el to order the production of any records improperly withheld from the person
552 seeking disclosure. The court shall determine the matter de novo and the burden
S is on the public body to sustain its action. The court, on its own motion, may view
e the documents in controversy in camera before reaching a decision. Any

custodian of any public records of the public body found to be in noncompliance
with the order of the court to produce the documents or disclose the information
sought, may be punished as being in contempt of court.

(3) Except as to causes the court considers of greater importance, proceedings
arising under subsection one of this section shall be assigned for hearing and
trial at the earliest practmable date. (1977, ¢. 147 )

§ 29B-1-6. Violation of article; penalties.

Any custodian of any public records who shall wilifully violate the provisions
o I of this article shall be guilty of a misdemeanor, and, upon conviction thereof,
‘_,_ ‘shall be fined not less than one hundred dollars nor more than five hundred
b dollars, or be imprisoned in the county jail for not more than ten days, or, in the T
ST digeretion of the court, by both such fine and imprisonment. (1977, c. 147.) B
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WEST VIRGINIA DEPARTMENT OF ENERGY
DIVISION QF OIL AND GAS

Response to Ceomments on Administrative
Regulations Propcsad.On May 14, 1986.

I. . INTRODUCTION.

In response to The West Virginia Energy Act, the
-Division of ©0il and Gas ["Division"] proposed on May 14, 1986,
the adopticen of legislative and procedural regulations. The
public notice which accompanied the proposed rules scheduled a
public hearing for July 1, 1986, and invited the public to file
written comments through July 8, 1586.

At the public hearing, oral comments were received from
representatives of the West Virginia Department of WNatural
Resources and the West Virginia 0il and Natural Gas Association.

Written comments were received from representatives of
the West Virginia 0il and Gas Conservation Commission, West
Virginia Department of Natural Rescurces, Capitol Soil Conserva-
tion District, and League cf Women Voters of West Virginia, Inc.
In addition, the staff of the Division of 0il and Gas conducted
its own review of the proposed rules and has identified a number
of areas that justified comment.

The Division's proposed rules and preamble have been
provided to the United States Environmental Protection Agency
with &a request for comment. While the Division has not vyet
received comments from EPA; it will work cooperatively with EPA
tc address whatever concerns they may have abhout the Division's

rules,




The Division is very appreciative of +he significant
efforts which have been made to review and comment con its pro-
posed regulations. This document will respond to the comments
which have been filed and will identify the extent to which the.

final rules have been amended to reflect the comments f£iled.

II. INTERAGENCY COCRDINATICN.

At the ocutset, the Division recognizes that beyond the
mere implementation of The West Virginia Energy Act, it  must
cocrdinate the devélopment cf its regulatery programs with those
cf other agencies. To the extent that its regulations and
programs are associated with implementation of the federal
National Pollutant Discharge EZlimination System (NPDEE), Under-
ground Injecticn Contrel (UIC), or Hazardous Waste Management
programs, the Division must obtain the approval of EPA in order
to receive delegation of authority to administer those programs.
It is also recognized that under The West Virginia EnergylAct the
State Water Rescurces Board continues to have the role of estab-
lishing standards of quality that are applicable to waters of the
state. It is alsc recognized that many ©f the environmental
regulatory programs being assumed by The Divisicn will involve a
transfer of authority £from the West Virginia Department of
Natural Resources ["DNR"]. In additicn to effectuating a
transfer of programs from DNR it alsc beccmes significant to
establish the bounds for determining the Jjurisdicticon of DNR o©n
the cne hand, and the Division on the other. To accomplish the

objectives of The West Virginia Energy Act, the Division




recognizes the need to work closely with these and other
regulatory agencies to assure the smooth transition of programs
to the Division and to accomplish the objective of "one stop

shopping" for the oil and gas industry.

III. DIVISIQON OF OIL AND GAS JURISDICTICON.

Several commentors raised guestions regarding the
jurisdiction of the Division to regulate various activities. The
Division recognizes the need to provide the clearest possible
statement of its jurisdiction consistent with the mandate imposed
on it by The West Virginia Energy Act. To.this end, the Division
accompanied its proposed rules with a preamble which discussed
extensively the nature of its jurisdiction as mandated by law.

Series 1 and Series 2 rules are largely unchanged from
regulations of the former O0ffice of Oil and Gas of the Department
of Miries and the Division does nct, therefore,'See'ény particular
guestion raised@ about the applicakility of those rules. The
rules contained in Series 3 through 8 each contain a statement in
Section 1.1 of those rules which expressly state that those rules
relate "to the explcraticn, develcpment, preduction, storage and
recovery of oil and gas and related mineral resources." This

language is taken directiy from W. Va., Code §22-1-16 and is

believed by the Division to form the substantive kasis for much
of its jurisdicticn. -
The recguirements of these rules must be read in the

context of Section 1.1 of each of Series 3 through B8, In deing

so, we believe that the reader will c¢learly understand theilr




applicability only to oil and gas and related operations.
Questions related to Jjurisdictional boundaries invelving such
facilities as sandstcne guarries and flyash disposal are more
appropriately raised in the context of regulations of the Depart-
ment of Energyv, Division of Mines and Minerals., It is clear,
.however, that the recgulations of the Division of 0Cil and Gas

being discussed here do not apply to such activities,

Iv. INCORPCRATION BY REFERENCE.

In Series 3 and 4, the Division preoposed the extensive
utilization of incorporation by reference of provisions contained
in federal regulations. These regulations deal with the
Underground Injection Control and +the NPDES brograms cf the
federal government which are currently delegated to the West
Virginia Department of Natural Resources. While these programs
allow states to adopt provisions which are more stringent than
federal requirements, authorization to administer these programs
is premised on the assumption that the state program meets at
least the minimum 'requireﬁents of the federal program. This
mandate not only regquires the development of regulations which
satisfy these minimum £federal requirements, but also that the
regulations be updated from time to time tc reflect changes in
the federal regquirements.

The Division recognizes that incorporation by reference
is a somewhat different approach than has thus far been applied
to the implementation c¢f these regulatory programs. The Division

believes, however, that this approach to the implementation of




these federal programs will serve to be the most efficient way to
establish these regulations in the first instance and toc update
them as need be in the future.

Commentcrs ralsed guestions about how the Division
intended tco update these regulations from time to time and
whether the Division would be incorporating changes in federal
regulations which occurred subssquent toc May 1, 1986 (the date
referenced in the proposed rule). I% is the Division's intention
to adcpt these regulations based upon the reguirements of the
United States Envircnmental Protection Agency in effect as of
May 1, 1986. To the extent that changes in those regulations
cccur subsequently, the Division will propose at the appropriate
time amendments to its regulations to reflect those changes and
invite the public tc comment on those changes at that time. In
short, the Division will employ the same procedure %o amend its
regulations based on incorporation by reference as it will use to
amend its regulations containing full text. The Division be-
lieves that the State Administrative Procedures Act mandates the

same procedural requirement in either case.

V. EFFECTIVE DATES.

Pursuant to the requirements of the Secretary of State
for the filing cf proposed rules, no eifective dates were con-
tained in the proposed rules of the Pivision. It is the inten-
ticn ¢f the Division to make the rules contained in Series 1, 2,
5, € and 7 effective as socn as possible following appreoval by

the Legisiature.. The Division recognizes that where federal




programs are involved, The West Virginia Energy Act (W.Va. Cocde

§22-1-20}) does not empower the agency to implement regulations
until such time as the Governor has issued a proclamation that
the appropriate federal agency has authorized the Divisicn of 0il .
and Gas to implement those programs.

The Division agrees with the comment filed by the
Department of Natural Resources that it is appropriate to estab-
lish the effective date £for the rules contained in Series 3
(UIC), Series 4 (NPDES), and Series 8 (Hazardous Waste) +to
ceincide with the approval o©f the Divisien to administer these
programs and appropriate revisions have been made in Section 1.4

of each of these rules to accomplish this objective.

VI. SERIES 1.

a. Transfer o¢f Well Ownership - In 1its proposed
regulation, the Divisicn socught to clarify the obligaticons that
would be placed on both the transferror and transferee of a well.
Upen further review and in response to comments filed by the
Divisicn staff, additional language will be added +o Sec-
ticn 5.1.2.2 placing an affirmative cbligation on the transferee
of a well to file information with the Division along with the
applicable bond, cash or collateral security required by law.
The addition of this language to Secticon 5.1.2.2 shcould conform
that section with Secticn 5.1.2.3 which identifies the circum-
stances under which the Division will release the transferror
owner of a well from obligations under the West Virginia Energy

Act. - : ' -




b. Fees - 1In response toc comments £filed by the
Division's staff, Section 5.2.1.3 has been revised to clarify the
obligation on an applicant to file the $250 application fee and
$100 special reclamation fee that are reguired by statute and
also to confirm the current practice of the agency te¢ require the
filing of a $35 fee to defray the cost of field review of an
applicant's scil and erosion control plan. The rules should now
be clear that all three of these fees must be filed with the
Division &t the time of the filing of an initial application to
drill a well.

c. Use of Single Application ~ In response to staff
comments, the rule has been revised in Section 5.2.2 by making it
expressly c<lear that a single application may be used for all
well work contemplated by an operator. Previous language re-
ferred only to combining stimulation with drilling on a single
application and, accordingly, did not represent the ongeing
practice of the Pivision.

d. Notice te Surface Owners - In an effort to stream-
line the requirements for notifying a surface owner of record,
the final rules have been amended in accordance with the rec-
ommendaticn of the staff to provide in Section 5.4.2 tha+ +he
surface owner of reccrd must be provided with true and complete
copies of all documents required under Section 5.2 along with the
Division's statement c¢f instructiocons to surface owners. This
approach simplifies the ianguage, previously contained in this
section while assuring that the surface owner is provided with

all information required by law.




e. Well Locaticn Description - The staff has comment-
ed that a modification should be made to Section 9.2.4 toc recog-
nize that the Diwvision should only be recquired to accept as &
landmark for use in describing the locaticn of a new well, the
location of an existing well when the locatiocn of that existing
well has been accurately platted and on £file with the Division.
The Divisicon is aware of scme situations in which plats that are
on file with the Division contain erroneous infeormation about the
location of existing wells.

E. Topographic Maps - The Division staff in its
comments alsc points out that almest all topographic maps that
are used to identify the location of a well are shown on 7.5 min-
ute topograph maps. &Accordingly, Section 9.2.9% of this rule has
been revised to delete reference to 15 minute topographic maps.

g. Fresh Water Casing - The staff has alsoc commented
that Section 11.3 should be clarified to make it clear that the
fresh water casing must extend to at least 30 feet to make it
clear that there is no prohibition against the fresh water casing
extending beyond that depth. The final regulation has been
amended to reflect that change.

h. Well Reccrds = The Division staff has pointed out
that Section 12.1 as proposed recognized only the obligation of a
well operator or his drilling contractor to maintain a copy of
the permit application. The staff points out that well work at a
site may involve more than drilling and, accordingly, that an
obligation to maintain records should be placed on the well

operator or the appropriate contractor whether that be a drilling




contractor or not. The £final version of this language has been
amended to reflect this change. The Division has alsc received a
comment that a shut-in pressure should be established prior to
obtaining well test data. The Division, however, does not agree
that such a shut-in period is necessary for it to discharge its
obligations under The West Virginia Energy Act.

i, Reclamation Reguirements - One commentor urged
that the regulaticns contain a specific reference to the Erosion
Sediment Control Handbook of the Division and that the Director
not be empowered to adjust the construction and reclamation plans
based upcn site conditions. The Divisicn recognizes +that the
requirements o¢f its Erecsion and Sediment Control Manual are
mandated by statute to be included as part of the terms and

conditicns of a well work permit (See W.Va. Code §22B~1-6(d))

and, accordingly, does not believe it 1is necessary £or that
requirement to be repeated iIn these regulations. The Divisicn
disagrees with the commentor's suggestion that there is little
reason for the Director to be empowered to adjust to construction
and reclamation requirements based upon site-specific
circumstances. It has been the Division's experience that ewven
though a reclamation plan has been thoroughly field reviewed,
that the passage of time from that review until +the time
constructicn and reclamation requirements are undertaken may well
change circumstances sufficiently to Jjustify & medification of
constructicn and reclamation‘requiremenfs. This practice is the
practice which as been followed by the agency for many years and

has been proven o be an effective regulatory device.




I Pit Censtruction - In respecnse to a comment £filed
by the Division staff, the provisicns of Section 16.4 have been

revised to conform with the pit censtruction requirements

contained in the general permit which has been issued by the.

Department of Natural Resources for oil and gas well drilling

operations.

k. Salt Water Discharges - One commentor ingquired as

to the reason why Section 16.5.2 did not contain a prohibition
against the discharge of salitwater into £fresh water. Such a
prohibition was contained in the regulations of the former 0Office
of 0il and Gas o©of the Department of Mines. The Division has
elected not to include such & provision in 1ts regulations feor
the reason that 1t has developed in conijunction with the West
Virginia Department of Natural Resources a general permit which
specifies a detailed set of requirements that must be followed by
an operator in the treatment and discharge of such material,
Because the agency now has at its disposal a specific treatment
methcdology to address +this situation, the +total prohibition
against such a discharge is no longer appropriate.

1. Variances - One commentor addressed the Division's
preposal - to _authorize_ the Director tc grant a variance from
requirements of these regulations. The commenter specifically

inguired as to the limits that might be placed on the Director's

autheority to grant such variances. It is the Division's belief

that its general regulations have been as carefully developed as
can be to address the various operational circumstances which it

must confront in the regulation of the cil andéd gas industry.

1C




Even so, nc set of regulations can anticipate all of the circum-
stances which confreont the oil and gas industry in the field
particularly given the fact that up to 3,000 wells can be drilled
in West Virginia alone 1in a single year. The Divisicn agrees
with the commenter, however, that therg should be carefully
prescribed limits placed on the biréctdr for the granting of such
variances. The Division intends to utilize such variances cnly
in exceptional cases where good cause is shown and where
alternative. practices +to be employed by the operator reflect
scund engineering practice. Accordingly, the Division has
amended Section 18 to reflect this criteria and to provide +that
the Director will not grant such a variance until notice has been
provided to the public, surface owners of record, and others and
has provided thcse persons with an opportunity to comment on any

such proposed variance.

VII. SERIES 2.

a. Certificaticn Procedures - The staff has commented
that the procedures reflected in the preposed rule do not conform
to the current procedures being utilized by the Divisien in the
handling of these certifications. Accordingly, changes have been
made in Section 4 to recognize that the Division does not conduct
hearings with respect to certifications but, rather, makes
determinations with respect te thcese certifications. In addi-
tion, the final rule deletes the provision previocusly contained
in Secticn 4.2.3.5 of the proposed rule for the reason that FERC

notifies. operators directly of this information and it is not,

11




therefore, necessary to provide <that information through the

Division's circular.

VIII. SERIES 3.

a. Lead Agency -~ The Division received two comments
that questioned statements appearing in +the preamble to the
proposed rule indicating that the Divisicn was of the opinion
that it shculd be the lead agency for purposes of the federal
Underground Injection Contrel (UIC) Program. In this regard, one

commentor pointed cut that W. Va. Code §22-1~16 empowered DOE to

be the lead agency for purposes of federal programs related only
to activities within its Jjurisdicticn, not with respect to all
federally delegated .programs tc West Virginia. The Division
agrees that it would be inappropriate for it to be the lead
agency for all federally delegated environmental programs and has
never advocated that it be the lead agency for purposes of either
hazardous waste management programs or the NPDES program. The
UIC program, however, is guite different,.

The Division currently issues a well work permit
for every underground injecticn contrel well drilled in West
Virginia. In addition, the Division, acting under a Memorandum
of _Understanding with +the Department of Natural Resources,
processes permit applications for all Class ITI wells which
comprise an overwhelming majority of the wells regulated under

the state's UIC program. The Division's invclvement in the UIC

process is much greater than that of the Department of Natural

Resources. - This combination ©f the Division's heavy involvement

12




in the regulatory program in combination with the expressed

provisions of W. Va. Code §22-1-16 makes it abundantly clear that

the Division should be the lead agency for purposes of the UIC
program. It is certainly contemplated that the Department of
Natural Resources must continue to be involved in processing
those UIC applications that relate to facilities not inveolving
the 01l and gas industry. The Division would propose to utilize
a Memorandum of Understanding teco allow the Department cof Natural
Resources to accomplish this objective.

k. Class IV Wells - Secticn 14 of the proposed rule
described standards applicakle to Class IV wells. Class IV wells
are those wells which inject hazardous waste or radicactive waste
zbove or into a formation which is within one-quarter mile of an
underground source cf drinking water (USDW). One commentor noted
that the propesed rule would allow injection of hazardous waste
into these formations which is contrary to the current regula-
tions of the State Water Resources Bcard. The Division's pro-
posal did nething more than incorpeorate by reference the federal
regulations applicable to Class IV wells. Those federal regula-
tions did reccgnize that Class IV wells that were in operation
prior to July 18, 19880, wculd ke allcwed £c operate for six
months following the effective date of a UIC program approved or
promulgated £for the State. Because West Virginia received
delegation of its UIC program on December 9, 1983 (48 Fed. Reg.
55127), effective January 9, 1984, the six month grace pericd for
the operation of existing Class IV wells has passed. There

clearly 1s no reascn for preserving such a transition in the

13




Division's regulations and, accordingly, +the final regulations
contained in Section 14 have been revised to prchibit the con-
struction and operaticn of all Class IV wells,

c. Notification of Intent to Inspect - One commentor
questioned whether the 13-day notificaticn ;equirement centained
in Section 17.4.3.3 of the proposed rule allowed DOE sufficient
time to inspect a well pricr to ccommencement of injection. The
Division believes that such a requirement is an appropriate
amount of time to conduct such an inspection and notes that this
provisioﬁ is identical te¢ the provisien contained in the UIC
regulations of the Water Rescurces Board making it consistent
with the practices that will be applicakle to the processing of
UIC applications by the Department of Natural Resources,

a. Injection Pressure - One commentor expressed
concerns that the language in the proposed Section 17.4.7 might
be interpreted as allowing a permittee *tc exceed the fracture
pressure of an underground formaticn in certain instances. The
purposes of Secticn-17.4.7 was to reflect the current practice of
generally allowing the permittee to inject at a pressure . of 30%
of the breakdown pressure of the injection formation and to allow
the permittee toc inject at a pressure in excess of 90% at the
discretion of the Di;ector. The Divisicen did not contemplate in
its proposal that the injecticn pressure would ever be allowed to
exceed the fracture pressure of the formation. Teo eliminate any
question over how this provision would be interpreted, the

Division has amended its final regulaticon that in nc case may the

14




injection pressure be allowed to exceed the fracture pressure of
the formation.

e. Abandonment - One commentor suggested the appro-
priateness __of establishing some +time limitation that would
trigger reclamation requirements for a well not in use. The
Division agrees with the commentof that a definite time pericd
should be established in 1its UIC regulaticns after which con-
tinued inactivity at a site will give rise to abandonment, thus
triggering applicable plugging and abandenment reguirements under
the regulaticons. Accordingly, the Division has added a provisioeon

to Section 17.5.1 adapted from the requirements of W. Va. Ccde

§22B~-1-19 which provides that any well which is not in use for a
period of 12 consecutive months shall be presumed to have been
abandoned and shall promptly be plugged in accordance with
applicable regquirements of the regulations unless the operator
furnishes the satisfactory proocf to the Director that there is
bona fide future use for such well.

IX. SERIES 4. i

ca. Scope ©f Rule =~ One commentor raised questions

_____

about whether the rule, as proposed, included proVvisions that

were applicable to non-oll and gas industry facilities. Asg was
discussed earlier, it is the Division's intention to rely on
Section 1.1 of this rule as limiting i1ts applicability to actiwvi-

ties associated with the cil and gas industry and related mineral
resources. Nevertheless, the Divisien has made changes in

several .places in Series 4 to eliminate references which
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commentors have identified to be inappropriate. This occurred in
Section 10 by deleting references to 40 C.F.R. Part 419 and in
Section 6.3 by ncot adopting by reference twe subsections in
40 C.F.R., Part 122.

b. Inspection and Entry -~ One commentor suggested
that the Division should include a reference in its regulations
to monitoring and analysis as part of 1tg inspection authority.
The Divisicn agrees +that the addition of these references to
Section 5.3.2 1is appropriate. This cecmmentecr also seemed to
suggest that the inspection and entry provisicns of these regu-
lations should contain language which would require the permittee
to conduct . sampling, monitoring and analysis. However, the
Divisicon notes that Section 5.3 deals only with the Division's
powers of inspection and entry. The obligations £for sampling,
meoniteoring, analysis and reporting by permitiees are addressed in
other sections oI Series 4 and would be reflected in any permit
terms and conditicns issued by the Division. The statutory power
cf the Division to regquest and obtain informatiocn from
dischargers 1s very broad.

c. Analytical Variability - One commentor stated that
the analytical variability provisions contained in Section 5.5
and 6.6.1 of the proposed rules were unnecessary inasmuch as
analytical wvariability is ccnsidered in the promulgation of
effluent limitation guidelines. The Division is nct aware of any
consideration which has been given to analyticél variability in
the establishment of any effluent guideline applicable to any

point source categeries within its Jurisdiction. Moreover, the




effluent guideline which is applicable to the on-shore oil and
gas category either calls for zero discharge of waste water to
surface streams or makes no determination at all on the issue.
In addition, the Division has the independent authority under
state law to establish permit conditions for discharges ¢that deo
not go to surface streams. In all of those cases, the Division
believes that it 1s appropriate for analytical wvariability to be
taken intoc account.

da. Real Time Water Qualiiy Contrel - One commentor
pointed out that real time water guality control provided for in
Section 6.2.1 should be available only after the imposition of
technolegy-based effluent limitaticns. The Division agrees that
this is the intended applicaticn of this management method and
has added language to clarify‘that intent.

e. Water Quality-Based Effluent ILimitations - QCne
commentor ckiected to the provisions contained in Secticn 6.2.1.1
through 8 on the grounds that the section was not protective of
future uses of the stream and, further, was not protective of

human health. The sections involved establish parameters that

will be applied to determine circumstances under which water ..

guality-based effluerit limitaticns will be applied in a permit.
The provisicns go on to provide an elaboration of the circum-
stances 1in which effluents will be monitored +to determine
toxicity. These provisions are based in very large part on the
current policies of the United States Environmental Protectioen
Agency with respect to the establishment of water guality-based

effluent limitations. The Division believes that its regulaticns
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should contain guidance on this important issue. The Division
recognizes its obligation to preotect not only present but alsc
future uses ¢f a stream. The  Division will discharge itg
obligation through the use of all available mechanisms including
wasteload allocations, technology-based controls and chemical
analysis, and others, all of which are available independent of
the provisions in Section 6.2.1. Similarly, the Division will
use other devices to assure protectiocn of human health. The
biclogical moniteoring requirements referred to in Section 6.2.1
ocbvicusly are intended to determine toxic impacts of discharges
on agquatic life, not humans.

£. Schedules of Compliance - One commentor pointed
ocout that the provision contained in the proposed regulatien in

Section 5.1 which calls for the establishment of schedules and

compliance in accordance with W. Va. Code §20-52-7 might be
interpreted as allowing variances from statutory deadlines
imposed under Section 301 of the federal Clean Water Act. I+ is
not the Division's intention to authorize extensions of compli-
ance dates beyond federal statutory limitations and, accordingly,
the- Divisicon has added language tc this section specifically
providing that they do nect violate Secticn 301 of the federal
Clean Water Act.

g. Effective Date of Permit - One commentor voiced a
concern over provisions contained in Section 8.11 as jecpardizing
the sufficiency of time for public comment on the issuance of a
permit., The provisions contained in Secticn 8.11 do not inter-

fere with +the provisions for public comment contained in
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Section 8.8. The language which has been included within 8,11
provides that a £final permit shall not become effective for ax
least 30 days after the date of issuance of a final permit unless
an earlier date has been requested by the permittee. This
provision will assure that the permittee has adegquate notice of
the imposition of permit conditions to facilitate the permittee's
compliance with that condition. The language contained in 8.11
is the same as the provisions contained in the regulations'of the
United States Environmental Prdtection Agency £for its NPDES
program. -

h. Emergency Permits ~ One commentor cbhbjected to the
proposal contained in Section 8.21 of the proposed rule on the
grounds that this provisicn would not be found acceptable to EPA.
The Division has examined EPA comments on similar provisions of
the state Water Resources Board, the public participation
regquirements of 40 C.F.R. §25, the EPA delegation reguirements
for the NPDES program, and the notice and comment provisions of
40 C.F.R. §124.10 and $§124.12. While we agree that references to
temporary (non-emergency) and experimental practices permits
should be deleted, we do bkelieve that provisions on short-term
emergency permits and modifications are not prohibited by EPA
rules. The procedufes would only be invoked in serious
circumstances and actually constitute the exercise of the State's
police power %o protect the public health. The use of a tempo-
rary permit or short-term permit modification in such cases
provides a valuable enforcement tool to the Division which has

advantages over simple administrative orders used in identical
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circumstances. The object must be t¢ assert immediate and
appropriate control over the offending discharge.

Furthermore, in such cases the Director will be
taking simultaneous steps to notify the pubklic and seek comment
which could result in further alterations or revccation of the
authorizaticn. This is not mere consultation with the public -
it is full participation at the earliest possible time consistent
with protection cof health as the principal objective.

Accordingly, the Division has amended the proposed
regulation to tightly limit the circumstances in which such
permits and modificaticns can be granted and has eliminated
provisions for experimental practices and other non-asmergency
temporary permits.

i. Filing Fee = The Division proposed in Section 4.6
of this rule to adopt the £filing fee redguirement contained in
Series 5, Section &€ of the Division's proposed rules ag applica-
ble to NBDES permits. As was discussed previously with respedt
to Series 1, the Division has already defined permit application
fee requirements associated with the filing of applications to
drill including application fees, reclamation fees, and special
fees associated with site review o©f scil and ercsion control
plans. The Division anticipates that NPDES permits for the most
part will be issued by the Division pursuant to one or more
general permits that will effectively eliminate the need for the
Division to process the comprehensive applications that would
ctherwise be associated with NPDES permitting. Accordingly, the

Division has determined that it would not be appropriate to
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impose the permit application fee proposed in this rule and in
Series V and provisions in both Series have been deleted . in the

final versions.

X. SERIES 5.

a. Spill Repecrting - One commentor gquestioned the
provision contained in proposed Section 3.1 that obligated an
owner or operator to notify the Division of spills within
24 hours after becoming aware ¢f the discharge. That commentor
urged the Division to consider reguiring spills to be immediately
reported but in no case later than 24 hours after becoming aware
of the discharge. The Division agrees with the commentor's
suggestion and the appropriate revision has been made toc Sec-
tion 3;1. The same commentor also urged the bivision to consider
imposing a requirement to report all spilis not Just those in
excess ©f reportable guantities. The Division's propesal with
respect to spill reporting is identical te¢ the spill reporting
reéuirements of the United States Envirconmental Protection
Agency. The Division believes that the utilization of reportable
guantities is an effective mechanism to discharge its need for
information on spills without imposing unnecessary spill obliga~
tions on the regulated community. The Division alse finds it
significant that its proposal will be consistent with that of the
federal goverhment making it easier for the regulated community
to understand its reporting reguirements.

b. Written WNotification of Spills - QOne commentor

guestioned the advisability cf the provision contained in 3.2 of
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the proposed rule which obligated the person notifying the agency
of a spill to provide written verification of such only upon
request of the Division. The Division does not believe that is
is not necessary to have written verification of every spill
incident. With the mechanism which has been established in these
regulations for reporting of spills, the Division can make a
judgment at the time of verbal ncotification of the agency about
whether the event 1is of sufficient significance to Jjustify the
filing o©of a written report. The practice cof filing written
verification only upon reguest of the agency was established
originally in regulaticns. of the state Water Resources Bcard and
has apparently served DNR well under those regulatiocns.

c. Wasteload Allocations - Two commentors voiced
concern over +the provisions contained in Section 4 related to
wasteload allocations. Both commentors expressed concern about
the need for a coordinated apprcach to determining wasteload
allocations, One commentor pointed out that DNR and DOE have
already addressed this need for coordination through the use of a
Memorandum of Agreement involving coal facilities. The Division
believes that a similar approach should be used for oil and gas
operations and it will work with DNR to establish a mechanism
whereby DNR would determine wastelocad allocations for oil and gas
facilities.

d. Small Wastewater Treatment Plants ~ One coemmentor
questioned whether the provisions of Section 5.4 relieve a person
of +he obligation to obtain a permit for the constructién or

installation of a wastewater disposal system as is reguired by
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the state Water Pollution Control Act. It was not the Division's
intention to relieve a perscon ©f such a permitting requirement
and, accordingly, the Division has modified this provision to
extend its obligation to include construction, installation,
modification or operation of a wastewater disposal system.

e. Permit Application Fee - As discussed previocusly
in connection with Series 4, the Division hag determined not to

impose an application fee specific to the NPDES program.

XI. SERIES 6.

Ca. Scope - One commentor guestioned the need to more
clearly distinguish between the jurisdiction of the Division and
DNR to issue permits for dam control. Section 1.1 of this rule
is intended to make it clear that the Division has an interest in
issuing dam control permits only to the extent that the activity
involved relates to oil and gas and relatéd mineral resources.
These regulations do not and cannct address the jurisdictional
boundaries between DOE and DNR as it relates to sandstone
guarrles cor f£flyash disposal operations. Neither of those op-
erations is even arguably associated with oil and gas and related
mineral resources.
| b. Updating Regulations - One commentor pointed out
that the Mine, Safety and Health Administration ["MSHA"] has
changed a‘regulation upon which DNR's dam control regulations
were:baseé. The Division clesely follewed the regulations of DNR
in proposing its own dam control regulations. The. Division

desires” to keep its dam control regulations as consistent asg
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possible with those of DNR. At such time as DNR proposes to
revise its dam contrel regulaticns, the Division will consider a

similar acticn.

XII. SERIES 7. )
2. Scope - Twe commentors veiced concern over Sec-
tion 3 of this regulation. The concern in beoth cases related to
whether this provisien was intended by the Division to require
that all persons desiring to cobktain a permit for solid waste
facilities obtain a permit from the Division. The Division
addressed this issue in its proposed regulation in language
contained in Section 1.1 where this regulation was made expressly
applicakle . to activities related +to o©0il and gas and related
mineral resources in this state. Even though the Division
believes that Section 1.1 adequately limits the scope of this
regulation, it will add & provision to Section 3 which makes
expressed reference to the limitations contained in Section 1.1.
b. Cpen Dump Prchibition - One commentor alsc raised

a gquesticon as to whether the open dump prohikition contained in

W. Va. Code Chapter 20, Article 5F is ‘included in this regu-

lation. It is certainly not the Division's intention f(even if it
had the power to do so} to change any aspect of a currently
effective statute. The Division interprets all of the provisions

cf W. Va. Code Chapter 20, Article 5F to be fully effective and

tc contain the substantive requirements applicable tc the issu-

ance of any permits by the Division for solid waste facilities.
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c. Permit by Rule - One commentor addressed the
permit by rule proposed in Section 4 and guestioned whether the

permit by rule satisfied the regquirements of W. Va. Code Chap=

ter 20, Article 5F in referring only to the substantive regquire-
ments of Series 1 of the Division's rules. Pursuant to Series 1
of _the Division's rules, the Division regulates not only the
manner in which wells are constructed and drilied bhut also the
manner in which pits for waste water disposal are constructed,
orerated, maintained, and reclaimed. These requirements‘provide
a comprehensive program for the regulation of waste disposal
which the Division believes are more than satisfactory to satisfy

the requirements of W. Va. Code §20-5F, Attention is called to

the fact that under the provisions of that law orerations which
are subject to surface mine permits of the Department of Energy
are exempt altogether from the regulatory requirements. The
Division believes that the regulatory program contemplated under
Series 1 cof its rules provides an adequate basis for the estab-
lishment of a permit by rule in this application.

One commentor ~also pointed out with respect to
Section 4 dealing with permit by rule that a provision should be
added ccmgarakble to that which is contained in the hazardous
waste rules propeosed by the Division to remind those that would
own or . operate a sclid waste facility that they must obtain
appropriate authorization from other agencies of state government
if the facility is receiving wastes from scurces other than oil
and gas operaticns. The Division has added language to this

section which will make this point.
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XIII. SERIES 8.

a. Jurisdiction - One commentor guestioned the
Division's authority to promulgate a regulation which determines
the extent tec which wastes generated by the oil and gas industry
will be subject te regulation as a hazardous waste. The Di~
visicn's autheority to regulate hazardous waste was dealt with at
length in the preamble to the proposed rule. The state's Hazard-
ous Waste Management Act expressly empowers the Division with
jurisdiction over all hazardous waste activities with respect to
©il and gas wells, liquid injection wells and waste dispecsal
wells. The provision which the Division has included within
Section 3 ¢f Series 8 does nothing more than confirm the Ffact
that DNR cannct regulate the specifically identified types of
waste generated by the oil and gas industry. If and when the
United States Environmental Protection Agency and Congress
determine that any of these wastes should be regulated as
hazardous waste, it is apparent from any objective reading of The
West Virginia Ernergy Act and the state's Hazardous Waste Manage-
ment Act that all determinaticns with respect tec the regulaticn

of such wastes are vested solely within the Department of Energy.

XIV. SERIES 2 - (Procedural Rule).

&. Written Orders - Following review of comments by
the Division staff, Section 2.12.1.2 has been revised t¢ make it
clear "that the Director in the issuance of a written order is not

limited‘simply to issuing an order which either grants or denies
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a permit but, instead, may issue such ruling or order as is

appropriate to the circumstances involved.

XV.k SERIES 19 - (Procedural Rule),

The Division propoéed this regulation +to establish
regulatory reguirements asscciated with requests‘for information,
For consistency within the Depariment of Energy, the Division has
determined noét” to finally adopt this procedural rule and, in-
stead, to be governed by the agency's policy memcrandum of
June 9, 1986, which outlines the procedures that will be followed

in the‘handling cf Freedom of Information requests.
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