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WEST VIRGINIA LEGISLATIVE RULE
DEPARTMENT OF ENERGY
DIVISION OF OIL AND GAS
CHAPTER 2Z-1, 22B-1 and 20-5A
SERIES 4

Title: State National Pollutant Discharge Elimination
System (NPDES)

Section 1. " 'General

1.1 Scope ~ This legislative rule establishes reguire-
ments pertaining to the State National Pollutant Discharge
Elimination System (NPDES) Program as it relates to the expler-
ation, development, production, storage and reccvery of oil and
gas and related mineral resources in this state.

1.2 ‘Authority and Related Code Citation(s) - W.Va.
Code §§22-1-13;  22-1-15%; 22-1-16; 22B~1~2; 22B-1~-7; 20-5A-1
through 24.

1.3 Filing Date - June 12, 1987

i.4 Effective Date - This rule shall become effective
upon the date of the proclamation by the Governor pursuant to
W. Va. Code §22-1-20 stating that final approval of the transfer
©f this program has been given by the United States Environmental
Protection Agency or that such final approval is not necessary.

1.5 Former Rule Superseded = This legislative rule
supersedes West Virginia Administrative Regulations, "State Water
Resgurces Board, Chapter 20-54, Series II Reguirements Geverning
the State National Pollutant Discharge Elimination System (NPDES)
Program,” in effect on July 11, 15885 to the extent that such rule
pertains to the expleration, development, production, storage and
recovery of ©il and gas, and related mineral resources in this
state. Such regulations were c¢ontinued in effect pursuant to
W.Va. Code §22-1~15 for the benefit of the Department of Energy
to the extent that they pertained to the previsions of The West
Virginia Energy Act.

1.6 Incorporation by Reference - All incorporations by
reference in these regulations of federal regulations shall refer
to those federal provisions in effect as of May 1, 1986. A copy
of the incorporated regulations was filed with the Secretary cof
State on May 14, 1886.
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Department of Energy

Division of 0il and Gas

Leg. Rule, 22-1, 22B-1 and 20-5A
Series 4, Sec. 2

Section 2. Definitions

Unless the context in which used clearly reguires a
different meaning, the definitions set forth in W.Va. Code
§§20-5A-2, 22B-1-1 and 22-1-3 shall apply toc this rule along with
the following definitiens. In the event of any conflict in the
definitions between W.Va. Code §20-5A-2 and W.Va. Code §§22B-1-1
and 22-1-3, the definitions in W.Va. Code §§223-1-1 and 22-1-3
shall contrcl., The definitions contained in 4C C.F.R. §122.2 are
hereby incorporated by reference. Each time the word “EPA" or
"Administrator" or "Regional Administrater" appears in the
federal regulations, it shall be construed to mean the Director
of the Division of ©il and Gas unless the context clearly indi-
cates the term to stand as "EPA."

2.1 "Waters of the United States" shall be ccnstrued :to
mean "waters of the State."

2.2 "Facility or Activity” shall be construed to be
limited teo those facilities and activities subject to the Jjuris-
diction of the Director pursuant to W.Va. Code §22B-1-1 et seq.

2.3 "State" shall mean West Virginia.

Secticn 3. Permits

3.1 Permit Reqguirement =~ ©No persen shall discharge
pollutants from a peint source subject to these regulations into
surface waters of the State except as autheorized pursuant to a
State NPDES permit, general permit or combined-well work- permit
issued under these regulations. A NPDES permit issued pursuant
to this rule shall be deemed to be a permit issued in accordance
with W.Va. Code §§20-5A-5 and 22B-1-7.

3.2 General Requirements - The following provisions of
40 C.F.R, are hereby inccrporated by reference:

3.2.1 Exclusicns - 40 C.F.R. §122,3;

3.2.2 _Prohibiticons - 40 C.F.R. §122.4;

3.2.3 Effect of a permit - 40 C.F.R. §122.5;

3.2.4 Continuation of expiring permits - A permit may

be extended by the Director for a period not to exceed eighteen
{18) months beyond its expiration date 1f the applicant has made
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Department of Energy

Division of 0il and Gas

Leg. Rule, 22-~1, 22B-1 and 20-5A
Series 4, Sec. 3

a timely and complete application for permit reissuance. Such
continued permits remain fully effective and enforceable. When a
permit is 1issued, the extended permit, if still effective,
becomes autcmatically wvoid.

3.3 Confidentiality - Any information submitted
pursuant to these regulations may be claimed as confidential by
the submitter in accordance with the State Freedom of Infocrmation
Act, W.Va. Code §29B-1-1 et seg. and Series 10 of the Division's
rules. Any such claim must be asserted at the time of submission
in the manner prescribed on the application form or in the case
of other submission, by stamping or writing the word ‘"confiden-
tial" on each page containing such information. 1If no claim |is
made at the time of submission, the Director may make the infor-
mation available to the public withcut further neotice. However,
the following information may not be claimed as confidential:

3.3.1 The name and address of any permit applicant or
permittee;

3.3.2 Permit applicaticns, permits, and. effluent data.

Section 4. "Permit Application Reguirements

The following provisions of 40 C.F.R. are hereby
incorporated by reference:

4,1, Application for a permit - 40 C.F.R. §122.21, as
amended by 50 Fed. Reg. 35203 (Aug. 29, 1985), excepit §122.21(h).
(i), (k) and (m);

4.2 Signatories to permit applications and reperts -
40 C.F.R. §122.22; _

4,3 Separate storm sewers -

4.3.1 "Separate storm sewer'" means a conveyance or
system of conveyances (including pipes, conduits, ditehes, and
channels) primarily used for collecting and conveying storm water
runcff and which is either:

4.3.1.1 Located in an urbanized area as designed by

the U.S. Bureau of the Census according to the criteria in 39 FR
15202 (May 1, 1974); cr
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Department of Energy

Division of 0il and Gas

Leg. Rule, 22-1, 22B-1 and 20-35A
Series 4, Sec. 4

4.3,1.2 Not located in an urbanized area as designated
under Section 4.3.5.

4.3.2 Except as provided in Secticn 4.3.3 section, a
conveyance or system of conveyances operated primarily for the
purpese of collecting and conveying storm water runoff which |is
not located in an urbanized area and has not been designated by
the Director under Section 4.3.5 is not considered a point source
and is not subject to the provisions of this series.

4.3.3 Conveyances which discharge process wastewater
or storm water runoff contaminated by contact with wastes, raw
materials, or pollutant-contaminated soil, from land or facili-
ties used for industrial or commercial activities, into waters of
the State or into separate storm sewers are point scurces subject
to the reguirements of this series but are not separate storm
sewers for purpcses ¢f this section. As used in this paragraph,
"wastes" does not include sand; silt and gravel.

4.3.4 Whether a system of conveyances 1s or is not a
separate storm sewer for purpeoses o©f this -section shall have no
bearing on whether the system is eligible for <funding under
Title II of CWA.

£.3.5 Case-by-case designation of separate storm
sewers, The Director may designate a storm sewer not located 1in
an urbanized area _as a separate storm sewer. This designatien
may be made to the extent allowed or reguired by EPA promulgated
effluent guidelines for point sources in the separate storm sewer
category; or when:

4.3.5.1 A Water Quality Management plarn under Sec-
tion 208 of CWwA which contains requirements applicable te such
point_sources is approved; or

4.3.5.2 The Directcr determines that a storm sewer is
a significant contributor of pollution to the waters of the
State. In making this determination the Director shall consider
the following factors:

4.3.5.2.1 The location of the discharge with respect
to waters of the State;

4.3.5.2.2 The size of the discharge:
4.3.5.2.3 The guantity and nature c¢f the pollutants

reaching waters of the State; and
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Department of Energy

Division of 0Oil and Gas

Leg. Rule, 22-1, 22B-1 and 20-5A
Series 4, Sec. &

4.3.5.2.4 Other relevant factors.

4.4 General permits - 40 C.F.R. §122.28, except
§122.28(b)(1l), last sentence, in which the phrase "and §124.58
for EPA" shall be deleted; and except that §122.28(b)(2)(F)(ii)
shall apply to DOE-issued general permits; §122.28(c¢) shall also
be deleted.

4.5 New scurces and new dischargers -~ 40 C.F.R.
§122.2%;

Section 5. Permit Conditions

The following provisicns of 40 C.F.R. are hereby
incorpcrated by reference:

5.1 Cecnditions applicable to all permits - 40 C.F.R.
§122.41, except §122.41(a){2), §l22.41(1), §122.41(3)(5).,
§122.41(k)(2), and §122.41(1)(3); .-

5.2 Additional conditions applicable to specified
categeries of -NPDES permits - 40 C.F.R. §122.42(a);

5.3 Inspection and entry - Whenever reguired to carry
ocut the objectives of these regulations, the Director or his
authorized representative, upon presentation of credentials or
other documents as may be reguired by law:

5.3.1 Shall have a right of entry to, upon or through
any premises in which an effluent source is located or in which
any reccrds reguired tc be maintained by these regulations are
lecated, and :

5.3.2 May at reasonable times have access to and copy
any records, inspect any monitoring equipment or methed required
and samplé and monitor or analyze any streams in the area as well
as sample and monitor and analyze any effluents which the owner
or operator of the source is reguired to sample.

5.4 Transfer of permits - 40 C.F.R. §122,61.
5.5 Analytical variability - All values reported on
DMR's or otherwise shall have imputed to them the analytical

variability of the specified test procedure, if any, in accor-
dance with Sectlion 6.6.
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Department cof Energy

Division of 0il and Gas

Leg. Rule, 22-1, 22B~1 and 20-3A
Series 4, Sec. ©

Section 6. Establishing Permit Conditions

The following provisions of 40 C.F.R. are hereby
incorporated by reference:

6.1 Establishing permit conditions - 40 C.F.R.
§122.43;

£.2 Establishing 1limitations, standards, and other
permit ceonditions - 40 C.F.R. §122.44, except §122.44(3), (n),
(o) and (p);

6.2.1 Nothing in this section precludes the appli-
caticn of Real Time Water Quality Coentrol in achieving water
guality standards. Such real time management may be useéd where
water qguality standards cannct be achieved after installation of
treatment ifechnolegy to comply with established technology-based
effluent ‘limits. In establishing any such water gquality-based
@effluent limitaticn the following shall apply:

6.2.1.1 Water quality-based effluent limitations may
be utilized only where violations of water guality standards are
identified or procjected as likely to occur as the result of the
permitted discharge.

€.2.1.2 Permit reguirements for monitering effluent
toxicity may be impecsed only where there is a significant likeli-
hcod of toxic effects to biota in the receiving water.,

6.2.1.3 Permit reguirements for monitering effluent
toxicity shall not be imposed where toxic effects are present but
there is a significant likelihood that compliance with
techneclogy-based requirements will sufficiently mitigate the
effect; however, the Director may require chemical anéd toxicity
testing after installation of the treatment technology and may
reopen the permit to incorporate additicnal limitations if needed
to meet water gquality standards.

6.2...4 Effluent toxicity monitering reguirements
should be used only where effluents are complex cor where ccmbined
effects of multiple discharges are of concern.

6.2.1.% In making a céetermination to regquire effluent
toxicity monitoring as a permit condition, the Directer shall
take into account the degree of impact, the complexity and
variability of the discharge, the water bedy type and hydrology,
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Department of Energy

Division of 0Ll and Gas

Leg. Rule, 22-1, 22B-1 and 20-3A
Series 4, Sec, 6

the potential for human health impact, the amount of existing
data, the level cof certainty desired in water guality assessment,
the appropriateness of the toxicity meonitoring technigque feor use
in protection and monitoring water quality, other sources of
pollutants, and the ecology of the receiving stream.

6.2.1.6 If upon the basis of such effluent toxicity
meonitoring, it is determined that there is a significant likeli-
hood of toxic effects to bicta in the receiving water, then the
Director may regquire the permittee to conduct a toxicity reduc-
ticen evaluation,

6.2.1.7 If, as a result of such toxicity reduction
evaluation, specific pollutants are identified as causing such
toxic effects to bicta in the receiving water, the permit may be
modified to limit such pollutants.

5.2.1.8 All biolegical or other teoxicity meonitering
procedures reguired in a permit shall be approved pursuant to
40 C.F.R. Part 136 or, unless permittee agrees otherwise, be
based upon studies establishing that such.analyses have been
properly validated by scientifically accepted interlaboratory
procedures.

6.3 Calculating NPDES permit conditions - 40 C.F.R.
§122.45, except §122.45(b)(1l) and §122.45(b)(2})(1ii}(A)(2);

6.4 Duration of permits - 40 C.F.R. §122.46;
6.5 Schedules of compliance - 40 C.F.R. §122.47;
£.5.1 Schedules of compliance may also be granted

pursuant to W.Va. Code §20-5A-7, provided they do not violate
Secticn 301 of the federal Clean Water Act.

6.6 Reguirements for recording and reporting of
monitoring results - 40 C.F.R. §122.48;

‘ §.6.1 Inherent wvariabilities in 40 C.F.R. 136 test
procedures are acknowledged. Exceedances of effluent limitations
established in a permit will not be deemed permit violatiens
unless the reported value exceeds the effluent limitation by an
amount greater than the variability reccgnized in applicable
sampling and analytical procedures; however, all test wvalues
shall be reported.

Page 7




Department of Energy

Division of 0il and Gas

Leg. Rule, 22-1, 22B-1 and 20-5A
Series 4, Sec. 6

6.7 Dispesal of pollutants into wells, into publicly
owned treatment works or by lané application - 40 C.F.R. §122.50,

Section 7. Modification, Revocation and Reilissuance, and
Termination of Permits

The £following provisions o©f 40 C.F.R. are hereby
incorporated by reference:

7.1 Modification or revocation and reissuance of
permits - 40 C.F.R. §122.62;

7.2 Minor modificaticns of permits - 490 C.F.R.
§122.63; '

7.3 Te;mination of permits - 40 C.F.R. §122.64;

7.4 40 C.F.R, §l22,
Appendix A — NPDES Primary Industry Categories
Appendix D = NPDES Permit Ap;i;;afion Testing

Regquirements (including tables)

Section 8. Procedures for Permit Issuyance

The following previsions of 40 C.F.R. are hereby
incorporated by reference:

8.1 Application for a permit - 40 C.F.R. §124.3;

8.2 Modificaticn, revocation and reissuance, or
termination ¢f permits - 40 C.F.R., §124.5, except for the last
sentence in §124.5(b) and except §124.5(f) and (g);

8.3 Draft permits - 40 C.F.R §124.6, except for the
last two sentences of §l124.6(e);

8.4 Statement of basis - 40 C.F.R. §124.7;
B.5 Fact sheet - 40 C.F.R. §124.8;

8. Administrative record for draft permits - 40
&

: &
C.F.R. §124.9;

»
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Department of Energy

Division of 0il and Gas

Leg. Rule, 22-1, 22B-1 and Z20-5a
Series 4, Sec. 8

8.7 Public notice of permit actions and public comment
period - 40 C,.F.R. §124.10, except §124.10(a){(i), (iv), and (v):
§124.10(e)(1)({iv) as it applies to the National Marine Fisheries
Service; §124.20(c)(1)(vi) and (vii), and §124.10(8)(1)(viii) and
(&3 (2)(iv);

8.8 Public comments and reguests for publie¢ hearings -
49 C.P.R. §124.11; '

8.9 Public hearings, - 40 C.F.R. §124.12, except
§1l24.12(a){3) and (e):

8.10 Reopening of the public comment peried - 40 C.F.R
§124.14, except §124.14(a){3);

8.11 Issuance and effective date of permit - 40 C.F.R.
§124.15(a). A final permit shall not become effective less than
30 days after the date of Issuance of the final permit unless an
earlier date is reguested by the permittee;

8.12 Response to comments - 40 C.F.R. §124.17;

B.13 Administrative record £for final permit - 40
C.F.R. §124.18;

8.14 Computation of time - 40 C.F.R., §124.20;

8.15 Timing for processing wvariances - 40 C.F.R.
§124.51(b};

8.16 Permits reguired on a case-by-case basis - 40
C.F.R. §124.52;

8.17 Fact sheets - 40 C.F.R. §124.56, except
§124.56(d);

8.18 Public notice for thermal variaznces - 40 C.F.R.
§l24.37({a);

8.19 Conditicns reguested by the Corps of Engineers
and other government agencies - 40 C.F.R. §124.59;

&.20 Decision on variances - 40 C.F.R. §124.62;
8.21 Emergency permit issuance and modifications - If

an emergency is determined by the Director to exist in which a
discharge constitutes a clear present and immediate danger to
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Department of Energy

Division of 0il and Gas

Leg. Rule, 22-1, 22B-1 and 20-5A
Series 4, Sec. 8

public health or public water supplies, the provisions of this
subsection will apply. The Director may either immediately issue
a temporary emergency permit or modify an existing permit without
prior public notice or preparation of a draft permit, or, shorten
the time period for public notice to ne less than ten (10) days.
If such immediate actieon is taken, the Directer shall, at the
same time, follow the usual procedures for permit modifications
and issuance so that the public may comment. The permit or
modification may be altered or revoked based upon the public
comment received. All such immediate modifications ©r temporary
emergency permits shall be for as brief a period as possible and
no more than six (6) months.

8.22 Appeals - For NPDES permits, appeals may be taken
to the State Water Rescurces Becard pursuant to W.Va. Code
§20~5A-15;

Section 9.  Criteria and Standards; Variances

The following previsions o¢©f 40 C.F.R. are hereby
incorporated by reference: 40 C.F.R. Part 125, Subparts &, C, D,
E, F, G, H, J, and K.

Section 10C. Federal Effluent Limitaticns Guidelines énd
Standards

The provisions of 40 C.F.R., Chapter I, Subchapter N,
Parts 401, 403, as amended by 50 Fed. Reg. 38811 (Sept. 25,
1885), and 435 are hereby inccrporated by reference.

Section 11. Toxig Pollutant Effluent Standards

The provisions of 40 C.F.R. Part 129 are hereby incor-
pcrated by reference.
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Title:
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state National Pollutant Discharge Elimination
System (NFDES)
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Section 1.

General
1.1
ments pertaining

Scope - This legislative rule establishes require-
to the State
Elimination System (NPDES) Program as

Naticnal Pollutant Discharge

it relates to the explor-
ation, development, production, storage and recovery of oil
gas and related mineral résources in this state.

and
1.2 BAutherity and Related Code Citation(s) - W.Va.
Code §§22-1-13; 22-1-15; 22~-1-16; 22B-1-2; 22B=-1-7: 20-5a-1
through 24.
1.3 Filing Date -

1.4
upon the date

Effective Date - This rule shall beccme effective
of the proclamation by the Governor pursuant to
W. Va. Code §22-1-20 stating that final appreoval of the transfer
of this program has been given by the United States Environmental
Protection Agency or that such final approval is not necessary.
1.5 Former Rule Superseded - This legislative rule
supersedes West Virginia Administrative Regulations, "State Water
Resources Becard, Chapter 20-52, Series II Reguirements Governing
the State Naticnal Pollutankt Discharge Elimination System (NPDES)
Program," in effect on July 11, 1985 to the extent that such rule
pertains te the exploration, development, productien, storage and
recovery of 0il and gas, and related mineral resources in this
state. Such regulations were c¢ontinued in effect pursuant to
W.Va. Code §22-1-15 for the benefit of the Department of Energy
to the extent that they pertained to the provisions of The West
Virginia Energy Act.
1.6 Incorporation by Reference - All incorporaticns by
reference in these regulations of federal regulations shall refer
to those federal provisions in effect as of May 1, 1986. A copy
of the incorporated regulations was filed with the Secretary
State on May 14, 1586,
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Department of Energy , L L _ S

Division of 0il and Gas -
Leg. Rule, 22-1, 22B-1 and 20-5A
Series 4, Sec. 2 -

Section 2. ‘Definitions =~ o B e

Unless the c¢ontext in which used clearly regquires a
.different_meaning, -the definiticns set forth -in W.Va, “Code " T77 1=

§§20-5A-2, 22B-1-1 and 22-1-3 shall apply tc this rule along with R
the following definitions. 1In the event of any conflict in the T
definitions between W.Va. Code §20-5A-2 and W.Va. Code §§22B-1-1 ;‘

and 22-1-3, the definitions in W.Va. Code §§22B-1-1 and 22~1-3 ___ =

shall control. The definitions contained in 40 C.F.R. §122.2 are ”jﬂ__
hereby incorporated by reference. Each time the word "EPA" or = z
"Administrator" o©r “YRegional Administrator" appears - in the - - 3
federal regulations, it shall be .construed to mean the . .Director z
- of the Division of 0il and Gas unless the context clearly indi- ... . ..=

—

‘cates the term tO'standfas "EPA _ i i -~

2.1 "Waters of the United States" shall be construed to
mean "“waters of the State."

2.2 "Facility or Activity" shall .be construed to be.
limited to those facilities and activities subject to the Jjuris-
dicticon ©of the Director pursuant to W.Va. Code. §ZZB -1-1 et seqg. .

2.3 “State" shall mean West Vlrglnla.

Section 3. Permits ) B . , o e

3.1 ..Permit Requirement - ©No person shall discharge : Cim
pollutants from a point source subject to these regulations into B
surface waters of the State except as authorized pursuant to a
State NPDES permit, general permit or combined-well-work-—permit
issued under these regulations. A NPDES permit issued pursuant
to this rule shall be deemed :to be a permit issued in accordance
with W.Va. Code §§20-5A-5 and 22B-1-7.

3.2 General Reguirements - The fcllowing provisions of
40 C.F.R. are hereby incorporated by reference:

3.2.1 Exciusions - 40 C.F.R. §122.3;

3.2.2 Prohiblitions - 40 C.F.R. §122.4;

3.2.3 Effect ¢f a permit - 40 C.F.R. §122.5;

3.2.4 Continuation of expiring permits - A permit may

be extended by the Director for a period not to exceed eighteen
(1l8) months bevond lts expiracion date 1f the applicant has made
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a timely and complete application for permit reissuance. Such
continued permits remain fully effective and enforceable. When a
permit i1s issued, the extended permit, i1f still effective,
becomes automatically wvoid,

3.3 Confidentiality - Any information submitted
pursuant to these regulations may be claimed as confidential by
the submitter 1n accordance with the State Freedom of Informatiocon
Act, W.Va. Code §2%B-1-1 et seg. and Series 10 of the Divisicn's
rules. Any such claim must be asserted at the time of submission
in the manner prescribed on the applicaticn form or in the case
of other submission, by stamping or writing the word ‘“confiden-
tial" on each page containing such information. If no claim 1is
made at the time of submission, the Director may make the . infor-
mation available to the public without further noctice. However,
the following information may nct be claimed as confidential:

3.3.1 The name and address of any permit applicant or
permittee;

3.3.2 Permit applications, permits, and effluent data.

Section 4. FPermit Application Reguirements

The following provisicns of 40 C.F.R. are hereby
incorporated by reference:

4.1. Application for a permit - 40 C.F.R. §122.21, as
amended by 50 Fed. Reg. 35203 (Bug. 29, 1985%), except §122.21(h),
(1), (k) and (m);

4.2 Signatories tec permit applications and reports -
40 C.P.R. §122.22; ) _

4.3 Separate storm sewers -

4.3.1 "Separate storm sewer'" means a cCconveyance or
system of conveyances (including pipes, conduits, ditches, and
channels) primarily used for céllecting and conveying storm water
runcff and which is either: '

4.3.1.1 TLocated in an urbanized area as designed by

the U.S. Bureau of the Census according to the criteria in 39 FR
15202 (May 1, 1974); cor
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4.32.1.2 Not located in an urkanized arez as designated
under Section 4.3.5.

4.3.2 Except as provided in Secticon 4.3.3 section, a
conveyance or system of conveyances cperated primarily for the
purpose cf collecting and conveying storm water runoff which is
not located in an urbanized area and has not been designated by
the Director under Section 4.3.5 1s not considered a peoint source
and is not subject to the provisions of thlis series.

4.3.3 Conveyances which discharge precess wastewater
or storm water runcff contaminated by contact with wastes, raw
materials, or pollutant-contaminated soil, from land or faclli-
ties used for industrial or commercial activities, into waters of
the State or into separate storm sewers are point sources subject
to the reguirements o¢f this series but are not separate storm
sewers f£or purposes of this section. As used in this paragraph,
"wastes" does not include sand: silt and gravel.

4.3.4 Whether a system of conveyances 1s ¢r is not -a
separate storm sewer for purposes of this - section shall have no
bearing on whether the system is eligible for funding under
Title II of CWA.

4.3.5 Case~by-case designation of separate storm
sewers. The Director may designate a storm sewer ncot lccated in
an urbanized area as a separate storm sewer. This designaticn
mav be made to the extent allowed or reguired by EPA promulgated
effiuent guidelines for point sources in the separate storm sewer
category: or when:

4.3.5.1 A Water Quality Management plan under Sec-
tion 208 of CWA which contains requirements applicable to such
point sources 1s appreved; or

4.3.5.2 The Director determines that a storm sewer is
a significant contributer of pollution to the waters of the
State. In making this determination the Director shall congsider
the following factors:

4.3.5.2.1 The location of the discharge with respect
to waters of the State; .

4,3.5.2.2 The size of the discharge;

4.3.5.2.3 The guantity and nature of the pollutants
reaching waters of the State; and
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4.3.5.2.4 OQOther relevant factors.

4.4 General permits - 40 C.F.R. §122.28, except
§122.28(b) (1), last sentence, in which the phrase "and §124.58
for EPA" shall be deleted:; and except that §122.28(B)(2)(F){ii)
shall apply to DOE-issued general permits; §122.28(¢) shall also
be deleted.

4.5 New sources and new dischargers - 40 C.F.R.
§122.29;

Section 5. Permit Conditions

The feollowing provisicns of 40 C.F.R. are hereby
incorporated by reference: :

5.1 Conditions applicable to all permits - 40 C.F.R.
§122.,41, except §l22.41¢(ay(2), §122.41(1Y,  §122.42({3)(5),
§122.41(k)(2), and §122.41(1)(3); .-

5.2 °Additional conditions applicable to specified
categories of NPDES permits — 40 C.F.R. §122.42(a);

5.3 _Inspection and entry - Whenever reguired to carry
cut the objectives of these regulations, the Director or his
authorized representative, upon presentation of credentials or
other documents as may be reguired by law:

5.3.1 Shall have a right of entry to, upon or through
any premises in which an effluent scurce is located or in which
any records required to be maintained by these regulations are
located, and

5.3.2 May at reascnable times have access to and copy
any records, 1nspect any monitoring equipment or method regquired
and sample and monitor or analyze any streams in the area as well
as sample and monitér and analyze any effluents which the owner
or operator of the source is required to sample.

5.4 Transfer of permits - 40 C.F.R. §122.61,
5.5 Analytical variability - All wvalues reported on
DMR's or otherwise shall have imputed tc them the. analytical

variability of the specified test procedure, if any, in accor-
dance with Section 6.6.
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Section 6. Establishing Permit Conditicns

The following provisicens o©f 40 C.F.R. are hereby
incorporated by reference:. :

6.1 - Establishing permit conditions - 40 C.F.R.
§122.43;

6.2 Establishing limitations, standards, and other
permit conditions - 40 C.F.R. §122.44, exXcept §122.44(73). {n),
(o) and (p);

6.2.1 Nothing in this section precludes the appli~ -
cation of Real Time Water Quality Control in achieving water
gquality standards. Such real time management may be used where
water guality standards cannot be achieved after installation of
treatment technology to comply with established technology-based
effluent limits. 1In establishing any such water guality-based
effluent limitation the following shall apply:

6.2.1.1 Water guality-based effluent limitations may
be utilized only where violations of water guality standards are
identified or projected as likely to occur as the result of the
permitted discharge.

6.2.1.2 Permit requirements for monitering effluent
toxicity may be imposed only where there is a significant likeli-~
hocd of toxic effects tc biota in the receiving water. :

6.2.1.3 Permit requirements for monitoring effluent
toxicity shall not be imposed where toxic effects are present but
there 1is a significant likelihood that —compliance with
technology-based requirements - will sufficiently mitigate the
effect; however, the Director may require chemical and toxicity
testing after installation of the treatment technology and may
reopen the permit to incorporate additicnal limitations 1f needed
to meet water gquality standards.

6.2.1.4 EFfluent toxicity monitoring regquirements
should be used only where effluents are complex cor where combined
effects of multiple discharges are of concern.

£.2.1.5 1In making a determination to require effluent
toxicity menitoring as a permit condition, the Director shall
take into account the degree of impact, the complexity and
variapility of the discharge, the water body type and hydrology,
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the potential for human health impact, the amount of existing
data, the level <¢f certainty desired in water guality assessment,
the appropriateness of the toxicity monitoring technigue for use
in protecticn and monitoring water quality, other sources of
pollutants, and the ecclogy ¢f the receiving stream.

6.2.1.6 If upon the basis of such effluent toxicity
monitoring, it is determined that there is a significant 1likeli=-
hood of toxic effects tso biota 1in the receiving water, then the
Director may require the permittee to conduct a toxicity reduc-
tion evaluation.

6.2.1.7 T£, as a result cf such toxicity reductiocn
evaluaticon, specific peliutants are identified as causing such
toxic effects to bilota in the receiving water, the permit may Dbe
modified to limit sueh pollutants.

6.2.1.8 All biolegical or other toxicity menitoring
procedures reguired in a permit shall be approved pursuant to
40 C.F.R. Part 136 or, unless permitiee agrees otherwise, be
based upon  studies establishing that such.analyses have . been
properly validated by scientifically accepted interlaboratory
procedures. ' -

6.3 Calculating NPDES permit conditions - 40 C.F.R.
§122.45, except §122.45(b){1l) and §122.45(b){2)(1i)(A)(2);

6.4 Duration of permits - 40 C.F.R. §122.46;
6.5 Schedules of compliance = 40 C.F.R. §122.47;
6.5.1 Schedules ¢f compliance may also be granted

pursuant to W.Va. Code §20-5A~7, previded they do not violate
Section 301 of the federal Clean Water Act,

6.6 Reguirements for recording and reporting (o3
monitoring results - 40 C.¥F.R., §122.48;

6.6.1 Inherent variabilities in 40 C.F.R. 136 test
procedures are acknowledged. Exceedances of effluent limitations
established in a permit will not be deemed permit wviclations
unless the reported value exceeds the effluent limitation by an
amount greater than the variability recognized 1in applicable
sampling and analytical procedures; however, all test wvalues
shall be repcrted,
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6.7 Dispeosal of pellutants into wells, into publicly
owned treatment works or by land application - 40 C.F.R. §122.50,

Section 7. Modification, Revocaticn and Relissuance, and
Termination of Permits

The following provisions of 40 C.F.R. are hereby
incorporated by reference:

7.1 Modification or revocation and reissuance of
permits - 40 C.F.R. §122.62;

7.2 Minor modifications o¢f permits - 40 C.F.R.
§122.63; '

7.3 Terminaticn of permits - 40 C.F.R. §122.64;

7.4 40 C.F.R. §122,
Appendix A - NPDES Primary Industry Categories
Appendix D - NPDES Permit Ap;iggétion Testing

Reguirements (including tables)

Section 8. =~ Procedures for Permit Issuance

The following provisions o¢f 40 C.F.R. are hereby
incorporated by reference:

8.1 Application for a permit - 40 C.F.R. §124.3;
, 8.2 Modification, revocation and reissuance, or
terminaticn of permits - 40 C.P.R. §124.5, except for the last
sentence in §124.5(b) and except §124.5(f) and (g};

8.3 Draft permits - 40 C.F.R §124.6, except for the
last two sentences of §l24.6(e);

8.4 Statement of basis -~ 40 C.F.R. §124.7;
8.5 Fact sheet - 40 C.F.R. §124.8;

: 8.6 administrative record Ffor draft permits = 40
C.F.R. §124.9; ' '
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8.7 DPublic notice of permit actions and public comment
pericd - 40 C.F.R. §124.10, except §124.10(a)(i), (iv), and (wv):
§124.10(c)(1l)(iv) as it applies to the Naticonal Marine Fisheries
Service; §124.10(c)Y(1)(vi) and (vii), and §124.10(d){1l)(viii) and
(d){2)(iv);

B.8 Public comments and reguests for public hearings -
40 C.F.R. §124.13%;

8.9 Public hearings, - 4C C.F.R. §124.12, except
§124.12(a)(3) and (e)};

8.10 Reopening of the public comment perlod - 40 C.F.R
§124.14, except §124.14(a}{3);

8.11 Issuance and effective date of permit - 40 C.F.R.
§124.1%(a). A final permit_shall not beccome effective less than
30 days after the date ¢f issuance ¢of the final permit unless an
earlier date is reguested by the permittee;

8.12 Response to comments - 4C¢ C.F.R. §124.17;

8.13 Administrative record for £final permit - 40
C F.R. §124.18;

" 8.14 Computation of time - 40 C.F.R. §124.20;

8.15 Timing for nprocessing variances - 40 C.F.R,
§124.51(b); ,

8,16 Permits ' required on;_arcase—by—cése basis - 40
C.F.R. §124.52;

8.17 Fact sheets : - 40 C.F.R. §124.5¢&, except
§124.56{d);

8.18 Public notice for thermal variances - 40 C.F.R,
§iz24.57(a);

8.19 Conditions requEsted' by the Corps of Engineers
and other government agencies - 40 C.F.R. §124.58;

§.20 Decision on variances - 40 C.F.R. §124.62;
8.21 Emergency permit issuance and modifications - If

an emergency is deétermined by the Director to exist in which a
discharge constitutes & clear present and Iimmediate danger to
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public nealth or public water supplies, the provisions of this
subsection will apply. The Director may either immediately issue
a temporary emergency permit or medify an existing permit without
prior public notice or preparation of a draft permit, or, shorten
the time perlod for public notice to ne less than ten (10) days.
If such immediate action is taken, the Director shall, at the
same time, follow the wusual procedures for permit modifications
and issuance so that the public may comment. The permit or
modification may be altered or revoked based upon the public
comment received. All such immediate modifications or temporary
emergency permits shall be for as brief a period as possible and
no more than six (6) months.

8.22 Appeals - For NPDES permits, appeals may be taken
tc the State Water Resources Board pursuant to W.Va. Code
§20-5A-15;

Section 9. Criteria and Standards; Variances

The <following provisions of 40 C.F.R. are hereby
ingorporated by reference: 40 C.F.R. Part 125, Subparts &, C, D,
E, F, G, H, J, and K. ’

Section 10. Federal Effluent Limitations Guidelines and
Standards -

The provisions of '40 C.F.R., Chapter I, Subchapter N,
Parts 401, 403, as amended by 50 Fed. Reg. 38811 (Sept. 25,
1885}, and 435S are hereby inccerporated by reference.

Section 11. . Toxic Pollutant Effluent Standards

The preovisions of 40 C.F.R. Part 125 are hereby incor-
porated by reference,
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a timely and complete applicaticon for permit reissuance. Such
continued permits remain fully effective and enforceable. When a
permit is  issued, <the extended permit, if still effecétive,
becomes aTtdmatically void.

3.3 Confidentiality - Any information submitted
pursuant to these regulations may be claimed as confidential by
the submitter in accordance with the State Freedom of Information
Act, W.Va. Code §29B~1-1 et seg. and Series 10 of the Division's
rules, Any such claim must be asserted at the time of submission
in the manner prescribed on the application form or in the case
of other submission, by stamping or writing the word ‘"confiden-
tial™ on each page containing such information. If no claim is
made at the time of submissicon, the Director may make the infor-
maticon avalliable to the public without further notice.  However,
the following information may not be claimed as confidential:

3.3.1 The name and address of any permit applicant or
permittee; B

“.3.2 Permit applications, permits, and effluent data.

Section 4. Permit Application Requirements
B g

The following provisions of 40 C.F.R. are . hereby
incorporated by reference:

4.1. .Application for a permit =~ 40 C.F.R. §122.21, as
amended by 50 Fed. Reg. 33203 {(Aug. 29, 1983), except §122.21(h),
(i}, (k) and (m};

4.2 Signatories to permit applications and reports -
40 C.t".R. §122.22; b

4.3 8eparate storm sewvers -

4.3.1 "Separate storm sewer" means a conveyance oOr
system cf conveyvances (including pipes, conduits, ditches, and
chanriels) primarily used for collecting and conveying storm water
runcff and which is either: e 4

sz%
FR

4.3.1.1 Located in an urbanized area ‘ds designed .

the U.S. Bureau of the Census according to the crit
15202 (May 1, 1974); or
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A BILL to amend article two, chapter sixty-four of the code of
West Virginia, cone thousand nine hundred thirty-one, as
amended, by adding theretc a new section designated secticn

_ twenty-two (cone){thirteen), relgting te authorizing the
director ¢f the division <f c¢il and gas ©f the department of
energy te promulgate legislative rules governing the state
national pollutant discharge elimination system (NPDES)
program. T i T

Be it enacdted by the Legislature of West Virginia:

That _article two, chapter sixty-two cf the code of West

Virginia, one thousand nine hundred thirty-one, as amended, bs

amended by adding theretoc a new section, designated section

twenty-two (one} {(thirteen), to read as follows:

ARTICLE 2. __ EXECUTIVE AGENCY AUTHORIZATION TO PROMULGATE

LEGISLATIVE RULES.

§64-2-22(1)(13). Department of energy: director of the division

of eil. andgas T T T T T Lo LDl
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The legislative rules filed in the state register on the
eleventh day of August,'bdé'Ehbﬁééﬁ&’nihe hundred eighty-~six,
modified by the directcr of the division of the oil and gas of
the department of ehergyvto #eet the objecticns of the
lagislative rule-making review committee and refiied in the stats
register on the fifteenth éay of December, oné thousand ninse

hundred eighty-six, relating toc the director of the division of

.0il and gas of the department of energy (state national pollutant

discharge elimination system (NPDES) program)} are authorized.

NOTE: The purpcse of this bill is to authorize the Director
of the Division of 0il and Gas of the Depavtment of Energy t¢
promulgate legislative rules governing the State Naticnal
Pollutant Discharge Eliminaticon System (NPDES) Program.

This section is new; therefore, strike-throughs and
underscoring have been omitted.
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Senate Bill No. e:féﬁ,/

(By Senator Tucker)

fIntroduced February 5, 1987; referred tc the Committee
on .7 N~ ; then to

the Committee on the Judiciary.]

A BILL to amend article two, chapter sixty-four of the code of
West Virginia, cne thousand nine hundred thirty-one, as
amended, by adding thereto a new section designated section
twenty-twe (one)(thirteen), relating to authorizing the
director of the division of ¢il and gas of the department of
energy to promulgate legislative rules governing the state
national pollutant discharge eliminaticon system (NPDES)
program.,

Be it enacted by the Legislature of West Virginia:

That article two, chapter sixty-twe of the code of West
Virginia, one thousand nine hundred thirty-one, as amended, be
amended by adding thereto a new secticn, designated section
twenty-two {(one) {(thirteen), to read as follows:

ARTICLE 2. EXECUTIVE AGENCY 'AUTHCRIZATION TO PROMULGATE
LEGISLATIVE RULES.

§64=2=-22(1)(13). Department of energy; director of the division

cf oil and gas.
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The legislative rules filed in the state register on the,
egleventh day of August, one thousand nine hundred eighty—éii;
modified by the director of the division of the oil and gas of
the department of energy toc meet the objections of the
legislative rule-making review committee and refiled in the state
register on the fifteenth day of December, one thousand nine
hundred eighty-six, relating to the director of the division of
0il and gas ©f the department of energy (state national pollutant

discharge elimination system {(NPDES) program) are authorized,.

NOTE: The purpose of this bill is teo authorize the Director
of the Division of 0il and Gas of the Department of Energy to
promulgate legislative zules governing the State Natlonal
Pollutant Discharge Elimination System {(NPDES) Progranm.

This section 1is new; therefore, strike-throughs and
underscoring have been omitted.




