STATE CF WEST VIRGINIA
DEPARTMENT OF ENERGY
DIVISION OF OIL AND GAS
1615 Washington Strest, East
Charleston, West Virginia 25311
ARCH A. MOORE, JR, Telephone: 3483500 JOHN H. JOHNSTON

Governor Director

NOTICE CF PUBLIC HEARING QR COMMENT PERIOD ON A PROPOSED RULE

PUBLIC HEARING

AGENCT : DEPARTMENT OF ENERGY

RULE TyYPr: ~ LEGISLATIVE

RULE TITLE: SERIES 1 THROUGH 10 OF THE OIL AND GAS

REGULATIONS

& PUBLIC HEARING ON THE ABOVE PROPOSED RULE WILL BE HELD AT 10:00 =z.m.

CN JULY 1, 1988. AT SOUTH BRIEFING EOCM. CULTURAL CENTER. STATE

CAPITOL COMPLEX, CHARILESTON, WEST VIRGINIA.

COMMENTS ARE LIMITED TO: ORAL WRITTEN ____ BOTH X

COMMENTS MAY ALSC BE MAILED TO: ROGER T, HALL, DEPARTMENT OF ENERGY.

1615 WASHINGTQN STREET., EAST. CHARLESTON. WEST VIBGINIA, 25311.

THE DEPARTMENT REQUESTS THAT PERSONS WISHING TC MAKE COMMENTS AT THE
HEARING MAKE AN EFFCRT TO SUBMIT WRITTEN COMMENTS IN CRDYER TO.
FACILITATE A REVIEW QOF THESE COMMENTS.

THE ISSUES TO BE HEARD SHALL BE LIMITED TC THE PROPQ;%D RULE.
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ARCH A. MOCRE, JR.

STATE OF WEST VIRGINIA
DEPARTMENT OF ENERGY
DIVISION OF MINES AND MINERALS
1615 Washingten Street, East
Charleston, West Virginia 28311

Telephone: 248-32500
Governor

tlay 14, 12885

(i

Honorable Een Hechler

Secretary of State

State Capitel Building
Charleston, West Virginia 25305

Dear Secretary Hechler:

Please find enclosed one copy of proposed legislative rules
for the West Virginia Devpartment of Energy to be recorded and
filed with your office. This submittal includes the proposed
rule "West Virginia Department of EFnergy, Division of 0il and
Gas, Chapter 22-1, Chapter 22B-1, Series 1-10", 2 preamble to
the regulations, the public hearing and comment nctice, and the
accompanying fiscal note.

I respectfully reguest that these documents be appropriately
processed by vour office. If you have any gquestions regarding

this matter, please feel Iree to contact Roger T. Hall at
348-3500. '

Sincerely,

John H
Director
Division of Qil and Gas
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FISCAL, NOTE FOR PROPOSED RULES

West Virginia legislative Rules, Depariment of Energy,

Rule Title:
Division of 01l and Cas, Chapters 22-1 and 22B-1, Series 1-10

Interpretive Procedural

Type of Rule: X lLegislative

Address: 1615 Washington Street, East

Agency: WV Department of Energy

Charlsston, WV 25311

Division of Oil and Gas

|

ANNUAL ] FISCAL YEAR
1. Eifect of Proposed Rule Increase  Decrease | Current  Next Thereaiter
J .

Estimated Total Ccst 3 0= iS o= 15 0= %8 - ]S —0-
Personal Services i3 ~0- F -0- 3 -0 s —0- :3 —Q-
Current Expense ($ -0- 3 =0- s 0-. % O |8 —0-
Repairs and Alterations IS —0- 3 0= 3 0= 3 0- [ -0-
Equipment JS'@’ g —0- 3 —0- 3 -0- |8 -0~
Other ;$ —o- 3 —o- |§ -0- €$ -o- s  -0-
2. Explanation of above estimates. =
No anticipated economic impact. E?%: ;;

L 2@

e T 5

3. Objectives of these rules: é;f' = =

{i

See attached preamble.




4, Explanation of Overall Eccnomic Impact of Proposed Rule.

A. FEconomic Impact on State Government.

B. FEconomic Impact on Political Subdivisions; specific In&ustries;
Specific groups of citizens. .

C. ZEcoromic Impact on Citizens/Public at large.

Date May 14, 1936

Signature of Agency Head or Authorized Representative

T
JQ Johnston
Director
Division of 01l and Gas
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WEST VIRGINIA LEGISLATIVE RULE :
DEFARTMENT OF ENERGY : .
DIVISION OF OIL AND GAS
CHEAFTER 22-1 AND 2ZB-1 -
SERIES 2

Title: Certification of Gas Wells

Section 1. General

1.1 Scope - This 1legislative rule shall govern and T
apply to proceedings under W. Va. Code §22B-1-2(c)(ll) concerning
gas wells ané@ implementation of the Natural Gas Policy Act of
1978 and pertinent federal regulaticns.

1.2 Autheority - W. Va., Code §§22-1-13; 22-1-15; -
228-1-2; and 22B-1-2{c){il}.

1.3 Effective Date - 2
1.4 Filing Date -

1.5 Former Rules Superseded - This legislative rule
supersedes West Virginia Legislative Rule "Office of 0il and Gas,
Department of Mines, Chapter 22-4, Series V, Part II, Certifica-
tion of Gas Wells under the Natural Gas Poclicy aAct cf 1878 and
Code §22-4-1{a)(c)," in effect on July 11, 1885. Such rule was
continued in effect pursuant to. W. Va. Code §22-1-15 for the
benefit of the Department of Energy Inasmuch as it pertained to
the provisicns of The West Virginia Energy Act.

Section 2. Definiticns

Unless the context in which used clearly requires a
different meaning, the definitions contained in W. Va. Code
§§22-1-3 and 22B-1-1 shall apply to this rule in addition to the
definiticn expressly set forth in this Section 2. Each defini-
tion adopted by this Section 2, whether statutory or by rule, are
for the purpose of implementing the Natural Gas Policy Act of
1878 are not intended to be used in any other context:

2.1 "W. Va. Ccde'" shall mean the West Virginia Code of .
1931, as amended. B : o , ) , '

2.2 M"FERC" shall mean the Federal Energy Regulatory
Commission.’ - -

2.3 "KGPA" shall mean the Natural Gas Policy Act of
1978. o
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Department cof Energy
Division of ©il and Gas
Leg. Rule, 22-1 and 22B-1
Series 2, Sec. 2

_ 2.4 "Natural gas" shall mean either natural gas
unmizxed or any mixture of natural and artificial gas.

2.5 "wWell" shall mean any well for the disccocvery or
prcduction of natural gas, crude oil, or both.

2.6 "New well" shall mean any well, the surface
drilling of which began con or after February 19, 1977, or the
depth of which was increased by means of drilling on or after
February 19, 1977 to a completion locaticon which 1s at least
1,000 feet below the depth cf the deepest completion locaticen of
such well attained before February 19, 1877.

2.7 "0ld well" shall mean any well other than a new
well.

2.8 '"Marker well" shall mean any well £from which
natural gas was produced in commerclal guantities at any time
after January 1, 1970 and befcre April 20, 1977, including a
well, the depth of which was increased on cor after PFebruary 19,
1977, to a compleiion location at least 1,000 feet below the
depth of the deepest completion location of such well attained
before February 18, 1977; Provided, That the term "marker well"
shall not include a well the surface driliing of which began on
or after February 19, 19877. ’

2.9 "Reserveoir" shall mean any producible natural
accunulation of natural gas, crude o©il, or both confined by
impermeable rock cor water barriers, and characterized by single
natural pressure system or confined by lithologle or structural
barriers which prevent pressure communication.

2.10 “"Completion locaticn" shall mean any subsurface
location from which natural gas is being, or has been produced in
commercial guantities.

2.11 '"Marker well completion location" or completion
location when used with reference to any marker well shall mean
any subsurface location from which natural gas was produced in
commercial quantities after January 1, 1970 and before April .20,
1577. ' '

2.12 "Mcf" used with respect t¢ natural gas shall mean
1,000 cubic fest ©of natural gas measured at a pressure of 14.73
pounds per sguare inch (absolute) and a temperature of 60 degrees
FPahrenheit.
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Department of Energy
Division of Cil ané Gas
Leg. Rule, 22-1 and 22B-1
Series 2, Sec. 2

2.13 "Btu'" shall mean British Thermal Unit.
2.14 "Month" shall mean a calendar month.
2.15 "Mile'" shall mean a statute mile of 5,280 feet.

2.16 "Jurisdictional agency" =shall mean the Division
of 0il and Gas of the West Virginia Department of Energy.

2.17 “Production in ¢commercial gquantities" shall mean
production of natural gas frem a well or reservoir which 1is
either scld and delivered to one other than the operator, or
retained by the operator or any owner of the production at
severance for beneficial economic use; provided, that natural gas
used for the testing of natural gas wells or for other field uses
which are production related, shall not be considered produced in
commercial guantities.

2.18 "Recognized enhanced recovery technigues" shall
mean processes or eguipment, or both, which when performed or
installed, increase the ultimate recovery of gas from the well,
including mechanical or chemical stimulation of the reservoir
formaticn, and devices installed in the well beore or on the
surface; provided, that normal well maintenance repalr or re-
placement of equipment or facilities do not gqualify as enhanced
recovery technigues.

2.19 '"Proration unit" shall mean an area around a well
as per the following:

2.12.1 For all shalleow wells with a depth less than
3,000 feet, the proration unit will have a 1,000 foot radius and
shall constitute a proration unit for only the formaticns for
which a well has been ccmpleted for production or target forma-
tions on wells spudded but not yet ccmpleted;

2.19.2 For shallow wells with a depth of 3,000 feet or
more, the proration unit will have a 1,500 foot radius and shall
constitute a proration unit for only the formations for which a
well has been completed for producticn or target formaticns on
wells spudded but not yet completed; and

2.19.3 Por all deep wells, the proration unit will be
the drilling unit as defined in W. Va. Code §22-8-2(13).

Section 3. Filing Reguirements

3.1 General Reguirements -
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Department of Energy
Division of Qil ané Gas
Leg. Rule, 22~1 and 22B-1
Series 2, Sec. 3

32.1.1 No application under this rule will be certified
unrtil such time as a copy ©f Form QP-1, "Operator Registration
Fom and Designation Form", has been filed.

3.1.2 All Series IV forms promulgated by the Divisicon
of 0il and Gas and required by this rule may be replaced by
copies of any applicable predecessor form promulgated by the
Divisicn of 0©0il and Gas or by eguivalent company or operator
forms.

3.1.3 1If an Operator wishes to =zeek a determination
that a well gualifies for more than one category under NGPA, a
separate application must be submitted €£or each category for
which a determination is desired.

3.1.4 Each application must be accompanied by a filing
fee of forty dollars. Where an Operator is submitting several
applicaticns at one time, a single check may be submitted for a
sum equal to the number of applicaticns multiplied by forty
dollars. ' ) '

3.1.5 Such other information as the Division of 0il
and Gas may reguire in order to establish by substantial evidence
that the well qualifies for the NGPA category for which a deter-
mination is scught.

3.2 New Onshore Wells Under §102 of the NGPA - For
each well for which certification is scught under § 274.202 of
the FERC Regulations implementing the NGPA, the following shall
be submitted by the QOperator:

3.2.1 For wells more than 2.5 miles from a marker
well:

3.2.1.1 1 copy of FERC Form 121:
3.2.1.2 1 copy of Form WW-6, "Well Plat';

3.2.1.3 1 copy of Form WR-23, "Well Operator's Report
of Drilling";

- 3.2,1.4 1 copy cof Form FC-48, "State Application for
Well Classification;

3.2.1.5 1 «copy of Form FC-51, "Well Classification
Form; Wells Drillied More than 2.5 Miles from a Marker Well":

Pége 4




Department of Energy
Divisicn of 0il and Gas
Leg. Rule, 22-1 and 22ZB-1
Series 2, Sec. 3 _

3.2.1.6 A plat to the scale of i1-inch eguals 4,000
feet produced on some high-guality material, andéd prepared by a
licensed land surveyor or registered engineer, showing all wells
within 2.5 miles of the well for which certification is sought
and also showing all wells which are producing, or preduced after
January 1, 1970, natural gas within said 2.5 mile radius and
identifying each such well by the last four digits of the API
permit number;

3.2.1.7 A separate sheet tabulating all wells identi-
fied on the plat required by Section 3.2.1.6 ag to linear dis-
tance, depth of the top of the producing formation, and the
geological name of the formation;

3.2.1.8 Electric 1lcgs and directicnal drilling sur-
veys, if performed in the normal course ¢f drilling and comple-
tion of the well; and

3.2.1.9 Satisfactory proof of service that a copy of
the complete filing has been served on the first purchaser, if
known. : -

3.2,2 For wells more than 1,000 feet deeper than a
marker well: '

3.2.2,1 1 c¢copy of PERC Form 121;
3.2.2.2 1 copy of Form WW-5, "Well Plat';

3.2.2.3 1 copy of Form WR~35, "Well Operator's Drill-
ing Report;

3.2.2.4 1 copy of Form PC-48, "State Application for
Well Classification;

3.2.2.5 1 copy of Form FC-52, "Well C(Classification
Form; Wells Drilled More Than 1,000 Feet Deeper Than a Marker
Well";

3.2.2.6 A plat to the scale ¢f 'l-inch equals 4,000
feet produced on some high-guality material and prepared by a
licensed land surveyor or registered engineer, showing all wells
within 2.5 miles ¢of the well for which certificaticn is sought
and als®o 3howing all wells which are preoducing or produced after
January 1, 1970, natural gas within said 2.5 mile radius and
identifying each such well by the last four digits of the BAPI
permit number; including specific identificaticon ¢f all marker
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Department of Energy
Divisieon of 011 and Gas
Leg. Rule, 22-1 and 22B-1
Series 2, Sec. 3

wells within the 2.5 mile radius, and also indicating the deepest
cOmpletion locations for each such marker well identified on the
plat;

3.2.2.7 A separate sheet tabulating all wells identi-
fied on the plat reguired by section 3.2.2.6 as to linear dis-
tance, depth o©f the top of the producing formation, and the
geological name cof the formation;

3.2.2.8 Electric logs and directicnal drilling surveys
if performed in the normal c¢ourse of drilling and completion cf
the well; and

3.2.2.9 Satisfactory proof ©f service that a copy of
the complete filing has besn served on the first purchase, if
known.

3.2.3 For new onshore reservoir wells:

3.2.3.1 1 copy cf FERC Form 121;

3.2.3.2 1 copy of Form WW-6, "Well Plat";

2.2.3.3 1 copy of Form WR-33, "Well COperator's Drill-
ing Repecrt!";

3.2.3.4 1 copy of Form ¥FC-48, "State Application for
Well Classification";

3.2.3.5 1 copy of Form PC-33, "Well C(Classification
Form; New Onshore Reserveolr Wells":

3.2.3.6 Subsurface cross-section charts;

2.2.3.7 Formaticn structure map;

3.2.3.8 2 gas analysis;

3.2.3.9 Electric logs and directional drilling surveys
if performed in the normal <course of drilling and completion of
the well; and

3.2.3.10 Satisfactory proof of service that a copy of

the complete £iling has been served ¢n the first purchaser, 1if
known.
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Department of Energy

Divisien of 0il andé Gas -
Leg. Rule, 22Z-1 and 22B-1

Series 2, Sec. 3

3.3 New Onshore Produckticn Wells Under §103 of the
NGPA - For each well for which certification 1s sought under
§274,204 of the FERC regulations implementing the NGPA, the
following shall be submitted by the Operator:

3.3.1 1 copy cf FERC Form 121;

3.3.2 1 copy of Form WW-6, "Well Plat";

3.32.3 1 copy of Form WR-35, "Well Operatcr's Drilling
Report";

3.3.4 1 copy of Form FC-48, "State Application for
Well Classification';

3.3.5 1 copy of Form PC-53, "Well Classification Form;
New Onshore Reservolr Wells";

3.3.6 Subsurface cross-section charts;’

3.3.7 PFormation structure map;

3.3.8 A gas analysis;

3.2.9 Electric logs and directional drilling surveys
if performed in the ncrmal course of édrilling and ccmpletion of
the well; and

3.3.10 Satisfactory proof of service that a copy of
the compiete filing has been served on the f£irst purchaser, 1if
known.

3.4 High Cost-Natural Gas Under 35107 of the NGFA - For
each well for which certification is scught under §274.205 of the
FERC regulaticns implementing the NGPA, the £following shall be
submitted by the Operator:

3.4.1 1 copy Jf FERC Form 121;

3.4.2 1 copy of FPorm WW-6, "Well Plat";:

- 3.4.3 1 copy of Porm WR-35, "Well Operator's Drilling
Report";

3.4.4 1 copy of PForm FC—-48, “State Application for
Well Classification”;
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Department of Energy
Divisicn of 0il and Gas
Leg. Rule, 22-1 and 22B-1
Series 2, Sec. 2

3.4.5 1 copy of Form FC-53, "Well Classification Form;
New Onshore Reservoir Wells";

3.4.6 ZElectric locgs;

3.4.7 Directional drilling surveys if made in the
crdinary course of drilling and completing the well; and

3.4.8 Satisfactery proof of service that a copy of the
complete filing has been served on the first purchaser, if known.

3.5 Stripper Wells Under §108 of the NGPA - For each
well for which certification is sought under §274.206 of the FERC
regulations implementing the NGPA, the following shall be submit-
ted by the Operator:

3.5.1 1 copy of FERC Form 121;
3.%.2 1 copy of Form WW-&, "Well Plat";

3.5.3 1 copy of Porm WR-35, "Well Cperator's Drilling
Report™;

3.5.4 1 copy of Form WR-38, "Report of Preoduction”,
for 12 consecutive months ending within 180 days of the date of
application:

3.3.% Production records for a pericd of 90 consecu-
tive days ending within 180 days of the date of applicatiocn;

3.5.6 If items regquired by Sections 3.5.4 and 3.5.5
are noet available, tax records or wverified copies of billing
statements for 12 calendar months ending within 180 days of the
days <f £iling;

3.5.7 If the well for which a determination is sought
has produced nonassociated natural gas at an average rate not in
excess of 60 Mcf per production day for a 80-day production
period ending within 180 days of the date of filing, but such an
average rate of production has not been experienced for a 12-
month pericd, the operater shall file as soon as practicable but
ne later than 10 months.after the date of application, production
reccords, if available, and if not, tax records or verified copies
of billing statements for a l2-month period including any part of
the indicated 90-day production period.
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Department of Energy
Division ¢f Qil and Gas '
Leg. Rule, 22-1 and 22B-1
Series 2, Sec. 3

_ 3.5.8 1 copy of PForm FC-48, "State Applicaticn for
Well Classification";

3.5.9 1 copy of Form FC-%6, "Well classification Form;
Stripper Wells"; and

3.5.10 Satisfactory proof of service that a copy of
the complete filing has been served_on the first purchaser, if
Known.

2.6 Report of Increase in Production; Enhanced Recov-
ery; Seasonally Affected Wells -

3.6.1 Whenever a well, which had previously received a
certification as being gualified as a stripper well, prcduced
nonassociated natural gas at a rate exceeding an average 60 Mct
per production day for any 80-day production period, the operator
or purchaser shall file a notice containing the following infor-
maticn with the Administrator: '

3.6.1.1 The names and addresses of the operator and
purchaser indicating whether it is the operator or the purchaser
who is filing the notice;

3.6.1.2 Identificaticn of the subject well and an
accurate records reference to the original determination qualify-
ing the well as a stripper well;

3.6.1.3 The monthly producticon reports, tax receords or
billing statements upon which the notice is based for the period
of production in guesticn:

3.6.1.4 A statement of the average production per
production day for the period in gquestion;

3.6.1.5 A statement that a2ll the information contained
in the notice is true to the best of his informaticn, knowledge
and belief; and ) : ’

3.6.1.6 TIf the notice is filed Dby a purchaser, a
statement that the notice has been served on the Operator.

3.6.2 An Operator desiring a determination that an
increase in production has been the result o¢f enhanced recovery
technigues shall file with the Directer within 30 days of the
date of the notice cf an increase in preoduction:
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Department of Energy
Division cf 0il and Gas
Leg. Rule, 22-1 and 22B-1
Series 2, Bec. 3

_ 3.6.2.1 1 copy cf Form IV-57WC, "Reguest for Determi-
nation that Increased Production is the Result of Enhanced
Recovery Technigues"; and

3.6.2.2 1 copy of Form IV-48WC, "State Applicaticn for
Well Classification".

3.6.3 L&n cperatecr desiring a determination that a well
previously certified to be a stripper well is seasonally affect-
ed, shall file with the Director within 20 days c¢f the date of
the notice of an increase in production;

3.6.3.1 1 copy ©f Form IV-58WC, "Reguest for Determi-
nation of a Seascnally Affected Well';

3.6.3.2 Production records, tax records or billing
statements for a period of 24 meonths, including the 90-day or
i2-month period which is the subject of a nctice of an increase
of production; and a

3.6.3.3 1 copy of Form IV-48WC, "State Application for
Well Classification”.

Section 4. Certification Procedures

4,1 1Initial Action by the Division of 0Oil and Gas -
Upon receipt of an application to certify a well for the maximum
lawful price under §§102, 1103, 107, or 108 o¢f the NGPA, the
Division of Cil and Gas will conduct a review of the submitted
data along with other informaticn available to it, and prepare a
summary report for the Director. L file number and a hearing
date will be assigned. ©One copy of FERC Form 121 and cne copy of
Form IV-48WC will be mailed to the Operator and the Purchaser (if
known) notifying them of the file number, hearing date and the
date of filing with the Office of 0il and Gas.

4,2 Pericdical Circular -

4.2.1 The Divisicn of 0il and Gas will publish from
time to time, but not less often than monthly, a circular indi-
cating the status of various applications filed under this rule.
Copies of the circular will be filed with the Secretary of State
and the Capitol News Media. ' '

4.2.2 The circular will identify each well by appli-
cant and by a file number which will indicate:
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Division of 01l and Gas
Leg. Rule, 22-1 and 2238-1
Series 2, Sec. 4

4.2.2.1 The date received by the Divisicn of 01l and
Gas;

4.2.2.2 The NGPA category for which applicaticon 1is
made; and . ‘

4,2.2.3 The A.P.I. county and permit number.

4.2.3 The .circular will constitute neotice o©f the
fgllowing: ' .

4,2.3.1 That the initial application was ccmplete o©r
incomplete as received;

4.2.3.2 The scheduled hearing date:

4.2.3.3 The determination made by the Division of 0il
and Gas and the date of determination;

4.2.3.4 The date on which the determination crder was
filed with FERC:; and " '

4,2,2.5 The date marking the end o¢f the 45-day FERC
review period provided for under the NGPA and applicabls £federal
regulations.

4.3 Notice of Hearing = Notice of all f£filings and
hearing dates for applications for certification under this rule
will be filed by the Division of 0il and Gas with the BSecretary
of State and the Capitol News Media, indicating that interested
persons may intervene in the application by filing written
comments with the Divisien of 0il and Gas within 15 days from the
date that the notice of hearing is published in the Weekly
Circular and filed with the Secretary of State. If objections
are made by any interested person, or by the Division of 0il and
Gas, or if the Director determines that other information may be
necessary in order to make a determination, a public hearing will
be held on the date designated on form IV-48WC, "State Applica-
tion for Well Classification", and the notices filed with the
Secretary of State and the Capltcl News Media. On the hearing
date, the applicant and all persons whc have timely filed objec-
ticng on or before the date o¢f the hearing will be given an
opportunity to present additional evidence.

4.4 Determinations - After a hearing has been held, a

determinaticn as to whether the well qualifies for «certification
will be made by the Director. If no objection is made within the

Page 11




Department of Energy
Division of ©il and Gas
Leg. Rule, 22-1 and 22B-1
Series 2, Sec. 4

time prescribed by Section 4.3, the Directoer will make a determi-
nation as to whether the well gqualifies for certification at the
time and date originally set for a hearing. & copy of FERC Form
121 and the order will be mailed to the FERC for final review
pursuant to §503 of the NGPA.

4,5 Extra Powers of Director -~ The Director may also
certify or provide a waiver for a well located within a proration
unit as defined in Section 2.2.2.16 or any other well sought to
be certified under this rule after notice and hearing.
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PREAMBLE TO TEE PROPOSED RULES
OF THE DEPARTMENT OF ENERGY, DIVISION OF QIL AND GAS

I. Lz=gal authority
II. Background

III. Proposed rules

A, Series 1 - 0il and Gas Wells and Other Wells

B. Series 2 - Certification of Gas Wells

c. Series 3 - Underground Injection Control

D. Series 4 - State National Pollutant Discharge
Eliminaticn System (NPDES)

E. Series 5 - Miscellanecus Water Pollution Control

F. Series _6 - Dam Control

G. Series 7 - Sclid Waste Management

H. Series B8 - Hazardous Waste Management

I. Series 9 -~ Hearing and Appeal Procedures

J. Series 10 - Reguests for Information

Solicitation of Comments

=~

M

=
-

I. LEGAL AUTEORITY
The regulations described in this notice are proposed
under the authority of Chapters 22 znd 223 of The West Virginia

Energy Act.

IXI. BACXGROUND
Cn april 12, 18835, the West Virginia Legislature passed
The West Virginia Energy Act making it effeciive 90 days from

passage {July 11, 19835). The Act 1s cocdified at W.Va. Code

§§22-1-1 through 22-13-3; 22a-1-1 through 22A-6-6; and 22B-1-1

rt

hrough 22B-4-13 (1985 Repl, Vel.). 1In passinc The West Virginia

Enercy Act, the Legislature found that there was need for the

<

conselidation of regulatory power under a single édepartment of
state government to, among other things, achieve "more efficient
administration, azvoid unnecessary delavs in permitting and other

matters, provide better and more expeditiocus enforcement and




application of environmental ané safety laws" with a2 view towards
making the state's mineral dsvelopment indusiry "more competitive

with that in other energy producing states."” W.Va. Code §22-1-2

(1985 Repl. Vol.).

—_

In that Act, the Legislature found the public pelicy of

the State o be:

(a2} To foster, encourage and prcmote the
exploration for and the development, produc-
tion, utilization and conservation of coal,
0il and gas and other mineral resources of
the state through the fullest practicel
means, and at the same time promote economic
development in the state, protect the en-
vironment and enhance safety and health iIn
these vital industries;

(k) To provide a comprehensive program for
the exploraticn, conservaticn, developmen
protection, enjoyment, recovery and use of
coal, oil and gas, and other minerzl re-
sources in this state;

(c) To 2id in such a comprehensive program
Ly creating a single department, designated
the department oif energy, to have the. regu-~
latory powers with respect to this industry
and to have the general duties and respon-
sibilities heretofore existing in the depart-
ment of natural rescurces and department of
mines, and that the department will perforn
such duties and functions in conjunction with
the respective becards and commissiocns which
are herein continued in effect;

{d) Tc expedite and facilitzte the issu-~
ance of permits Zfor mines, surface mining
operations, ©oil and g&s wells and other well
work; to aveld conflicting permitting re~
gquirements and regulations in +this state or
with Zederal agencies; andéd o provide uniform
policies with respect to this industryv;

(e) To vreovide for a single agencv of this
state to implement reguirements and programs
cf federal law &affecting +these exploration,
development, - production, recovery and




ané gas, and cther

utilization of coal, ocil
his state;

mineral resourgces in t

(£) Teo provide for an agency of this state
which can be consulted with by other agencies
of this state prior to the adeoption or
implementation of rules, regulations, stan-
dards, programs or reguirements affecting the
exploration, development, production, recov-
ery and utilization of coal, oil and gas, and
other mineral resources in this state.

W.va. Code §22-1-2 (1985 Repl. Vei.).

The West Virginiaz Energv 2ct vested exclusive Juris-
g gy J

diction in the Department of Energy over the issuvance of regula-
tions or any and all permits and other govermmental authoriza-

tions reguired, or o be reguired, in all matters pertaining tc

=

the expleoration, develcopment, production, siorage and recovery oOfF

1,_]
Fl-
-

coal, o©il and gas and other mineral resources including all
safety, consgervation, land, water, waste disvosal, reclamaticn
and environmental regulations, permits and authorizations related
to such activities as are called for pursuant to the ZIZIcllowing

statutes:

W.Va. Code 20-5 (Water Rescurces)

W.Va. Code 20-32 (Water Pollution Control Act)

W.Va. Code 20-3D (Dam Contzol Act)

W.Va. Code 20-5F (Solid Waste Management Act)

The Department of Energy was specially designated to be the lead

regulatory agency for West Virginia for purpcses of IZederzl

legislation relating to such activities. In addition, the

b}

Department of Energy was empowered with the responsibility for
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implementing certain provisions of the State Hazardous Waste

Management Act, W.Va. Code 20-32-1 through 23 (1985 Repl. Vcl.)}.

Beyond  these general resquirements, Chapter 22ZB of The
West Virginia Energy Act establishes a broad range of regulatory
reguirements Impacting on the o0il and gas Iindustry and related
matters. Many of the provisicns in Chapter 228 were previously
hin the djurisdiction of the former Depariment of Mines. ther

i
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the jurisdiction of the Depart-
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provigions were previ

H

ment of Naturzl Resources. The laticns of other agencies are

superseded, in part, as of July 11, 1885 (the effective &ate of
the Energy Act) to the extent that those regulations conflict
with the regulétory authority of the Department of Energy.

Undexr The West Virginia Energy Actht, the Director of the
Division of 0il and Gas is given the gengral power 0 propose or
promulgate rules and regulations; however, <+the Director is
oblicated to submit his final action to the Commissioner of the

_-

Department ¢f Enexgy for approval prior to the filing of any such

L[‘]

regulations with the Legislative Rule-Making Review Committee.
There are several bases for the jurisdiction vested in

the Department of Energy by The West Virginia Energy 2ct to

implement the five designated environmental statutes identified

above and Zfound in Chapter 20 of the West Virginia Code., The

Depariment's jurisdiction in this area 1s primarily established

iA._l

by W.Va. Code §22-1-16 {1983 Rep Vol.},

Excert as otherwise expressly provided in
this chamtev or in chapters twenty-two-a or

twenty-two-o of this code, jurisdiction over
the iSSLance of regulations, or anv and all
permits znd other governmental zuthorizations

recquired or 0 be raguired in all matters




pertaining to the exploration, development,
production, storage and recovery of coal, oil
and gas, and other mineral resources in this
state, including all safety, ccnservation,
land, water, waste disposal, reclamaticn and
environmental regulations, permits and
authorizations called for pursuant to arti-
cles five, five=a, five=-4d, and five=Z%,
chapter twenty of this code, and the enforce-
ment and implementation thereof is vested
exclusively in the department cf energy. The
depariment of energy is hereby designated as
the lead regulztory agency for this state for
all purposes of federal legislation relating
to such activities.

W.Va. Code §22-1-16. (1985 Repl. Vol.)

Additionally, the Department of Energy was empowered with the

responsibili+ty for implementing certazain provisions of W.Va., Code
k P

§20-58 relating to the State Hazardcus Waste Management Act.

W.Va, Code §20-5E-7(h) provides, in relevant part, that:

(h) To the extent that +this article relates
to activities with respect +to o0il and gas
wells, liguid injection wells and waste
disposal wells now regulated by- articles
four, four-b and seven, chapter twenty-two of
this code, the administrator of the office of
cil and gas and the shallow gas well review
board has the jurisdiction with respect to
the regulation of such activities and shall
promulgate such rules and regulations as may
be necessaryv to comply with the reguirements
of this article.

Vz., Code §20-3E-7(h) (1985 Repl. Vol.).

i

W.
Finally, other provisions of the West Virginia Energy Act clearly

rovide that specific activities are within the scope of juris-

'

diction of the Department of Energy.
The Department belleves. that each of the three previ-
ously mentiorned bases. of Jjurisdiction has a definite scope which

authorizes regulatio

+

1 (through ruless, permits, or other govern-

mental authorizations), certain activities carried on in this

81




State. In order to better facilitate ithe understanding of the
regulated community and the public, a more complete discussicon of
the scopes cof the Department's jurisdiction is seit forth below.

"Exploration, Development, Production, Storage and

Recovery® - In defining the scope of .the Jjurisdiction of the
Department of Energy, an interpretation of the phrase "explc-

ration, development, production, storage and recovery of . . .

cil and gas, and other mineral resources in this State” is
essential. -.There appear +to be +two distinct sources for. the
rhrase "explcoration, development, production storage and

recovery.®
The terms "exploration, development, production"
appear to have been taken Ifrom the State Hazardous Waste Manage-

ment Act, W.Va. Code §20-5E-L1 through Z32 (1%85 Repl., Ve¢i.). That

Act exempts from the coverage of its provisions, pending satis-
factory completicn oI ‘tertain conditicns vprecedent, "drilling
fluids, produced waters and” other wastes associated with the

exploraticn, development c¢r producticn of crude oil or natural

gas o©or geothermal energy." W.Va. Cods §20-5E-6{(&a) {2)(a) (iv)
(1985 Repl. Vel.) (emphasis added). An znalysis ¢f the compara-
ble faderal provisions founéd in sections 3001(k) {2} (R} and

g002(m) of the Resource Conservation and Recovery Act, 42
U.S.C.S. §65%01 et seg. {1982 & 1985 Cumm. Supp.) ["RCRA"] (after
which the State provisions were obvicusly modeled) indicates, in
addition to excluding drilling fluids and produced waters from

aticn, that a specifiic universe of wastes was contemplaied

—

3

egu

within the terms "cther wastes associazted with the exploratiocn,




development or producticon of crude oil or natural gas or geo-

thermal energy.”

The term 'other wastes associated' is specif-
ically included to designate waste materials
intrinsically derived from the primary field
cperaticons associated with the exploration,
develcpment or  production of crude oil,
natural gas, or geothermal energy. It should
cover such substances as: Hydrocarbon
bearing soil in and arcund the related
facilities; drill cuttines; materials (such
as hydrocarbons, water, sand and emulsion)
produced from a well in cenjunction with
crude o0il, naturzl gas, o©or gecthermal energy;
and the accumulated material {such a2s
hydrécarben, water, sand and emulsicn) from
preoduction separators, f£fluid testing vessels,
storage vessels and production impoundments.

The phrase 'Tintrinsically derived from
the primary field operations . . . ' is
intended to differentiate exploration,
development and production operations fXom
transportation (from the point of custody
transfer or o¢if preduction separation and
dehydraticon) and manufacturing coperations.

H. Conf. Rep. No. 96-1444, 96th Cong., reprinted in 1880 U.S.
Code Cong. & A4d. ¥ews 5012, 50231,

EPA has recently coffered one possible interpretation of
the scope of the terms "exploration, development or production of
crude o©il or natural gas or gecothermel energy” in its draft

the study required by

H

sampling strategy for completion fo
section 8002{m) o©f RCRA. Cffice of Water Regulations and

Standards-Industrial Technology Division, U.S.E.P.A., 0il and Cas

}—

oration, Development and Production -~ Sampling Strategyv -

tx

X

Draft (May 5, 1986) [hereinafter "Draft Sampling Strategy®].

According to legislative historv for the 1980
RCRA amendments, Congress intended fo exempt
cnly +hose waste streams associated with
exploration, develcpment, and procduction
activities for oil andé gas, and for




geothermal resources. Wastes generated from
the transportation of oil, gas, or gecthermal
fluids, from natural gas processing, or from
0il refining would not bea considered to be
within the scope of the exemption. Based on
the legislative histeory, EZPA interprets the
exemption to include only those waste streams
generated from explcocration, development, and
producticn of oil and geothermal rescurces.

Some of the waste streams include:

- drilling £luids

- well treatment fluids
- completion £f£luids

~ workxover fluids

- produced water

- produced sand

- tank bottom sludges

However for the o©il anéd gas extraction
industry, the exemption is not interpreted tc
include those wastes prcducad from pipelines
(for example, from hydrcstatic testing or
from pipeline operations). Nor does the
exemption include waste streams from gas
processing facilities (for example, spent
iron sponge) .

Draft Sampling Strategy at 12.

EPAR then went on to further elsaborate on the scope of

the terms "exploretiocon and development” and "production."

Exploration and develcpment activities for
the extraction of oil anéd gas include work
necessary +tc locate, drill, stimulate, and
complete wells.

Froduction activities inclucde. all post-com-
pletion work necessary to bring hydrocarbon
reserves or geothermal fluicés frcem  the
producing formation(s) tc the point of
transmission. These activities include basic
cil/water/sediment separation, separation of
gas liguids £from natural gas, gas dJdehydra-
ticon, pumping, collection, storage, and other
producticn practices. . :

Draft Sampling Stragegy at 13, 15. B -




The Division will interpret +the terms "exploration,
develcpment, production® as ceonferring on it the iurisdicticn to
regulate the following sources related to activities carried

20-5D: and 20-3F:

W
-
o8]
O
1
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o
~r

forth pursuant to W.Va. Code §§20-

on, development and production of oil

|.J.

1. The esxplorat

up to the point of custody transfer at the metering unit;

2. The exploration, development and production of gas
up to the point of entry into the transmission line.

Additionrnally, the Energy Act alsc Includes the terms
"storage and recoverv" in defining the agency's jurisdiction over
these programs. This language clearly recognizes the Department
gas in underground storage reservoirs and the subseguent opera-
tion of recovering the stored gas from the reserveir.

West Virginia Hazardous Waste Management 2Act - As

previously nofed, W.Va. Code §20-5E-7(h) vesis regulatory Jjuris-

diction over hazardous waste activities relating to ¢il and gas
wells, licuid indection wells and waste disposal wells regulated,
at that time, by the Administrator of the 0ffice of Qi1 and Gas
and the Shallow Gas-Well Review Board. Because The West Virginia
Energy Act replaced the Administrator of. the Office of Oil and
Gas with the Directer of the Division of 011 a2néd CGas, the Direc-

tor now has the regulatory authority formerly given to <the

2dministrator by that provision. The Division interprets this

language as conferring jurisdiction on it in the following areas:

of Energv's expresssd authorit to reculate the storage of
Y s g

T e i




1. Should it be necessary at some point in the future
for "drilling fluids, produced waters and other wastes associatad
with' the exploration, development or production of crude oil or
natural gas or geothermal energy" to be regulated as a hazardous

waste following action by U.S.EPA, and bkcth houses of Congress,

and declaration by the Governcer [pursuant +to W.Va. Code
§20-5E-6{a) (2) (A)], it will be the responsibility ¢f the Division
to determine how such wastes will be identified ocr listed as
hazardous waste and how such wastes will be managed;

2. Tc the extent that it is appropriate to regulate
unéer the state Hazardous Waste Management Act an _waste asso-
ciated with the sterage and recovery oI gas, that regulation will
be undexrtaken by the Divisicen; znd

3. Class I and Class IV wells under the State Under-

ground Injection Control Program (Series 3 of these proposed

rules} would be appropriztely zresgulated by the Department of
Energy, 1f such wells are relatsd to the disposal of hazardous
waste associated with the wastes described in paragraphg 1., and

2. above.

Other Specific Stgatutory Provisions Vesting Jurisdic-

—

tion in the Department of Znergy - Remaining terms of The West

Virginia Energy Act also make it clear that the Zollowing activ-
ities, among others, are within the scope of Fjurisdiction of the

Division:

rtation of 0ils, W.Va. Code §22B-3;

|4 ']
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H
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8
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2. Underground Gas Storage Reservoirs, W.Va. Code §22B-4.




ITII. PRCPCSED RULES

A, Series 1 - 0il and Gas Wells and Other Wells

This series 1s based upon regﬁlations of the Zormer
Department of Mines relating ta this ftopic. The previcus regu-
lations have been edited tec the extent necessary to reflect the
enactment of The West Virginia Energy 2act which, among other

things, repealed W.Va., Code §22~-4 and enacted new articles.

Thus, cress-reference have been updated, as well as authority
sections. ~Textual revisions have been made, where approprizte,
Lo .- create consistency and clarity in the use o¢of languacge,
particularly where technical criteria are defined, Regulations
governing hearing and appeal procedures, formerly found in Series

i of the Department cf Mines regulation, have . been deleted freom

this proposed Series 1 and are now contained in the proposed Se-

ries 9 rules, Hearing and Appeal Procedures.

In additicn to these-technical and editing changes, the

proposed Series 1 differs from the previous rule in two principal
areas.

Section 5, ameng other things, details reguirements

related to the designation of operator agents for service of

=

process and notice to the Director of ownership and transier of
title by well owners. The proposed rule provides for designation
cf agents of operators for purpcses of service of process, and
requires noctice of each change oI well ownership and desigrnation
cf an agent by the transferee operator. The rule encouragss

designation of a successor acent as an integral par:i of any well

l—l
[



Hy

transfer transaction by providing that the bond furnished by the

e

Fh
H

or will not he releazsed until designation of a successor

‘—t.

Tans
agent for service has been made by the naw‘owner.

Secticen 10 pertains to the furnishing of bonds with a
corporate surety, cash or . alternmative collateral security
reguired pursuant to The West Virginia Energyv Act. The sect
now &addresses the sufficiency o¢f bonds furnished prior to July
11, 1885, in cextain cases, and making provisicns for additional
surety or security with applications where single well or blanket .
bonrnds in effect do not meet current recuirements and new work is
proposed.

In Section 15.1.1 the Division proposes to alleow the
annual report of il and gas prdduciicn to be filed on & report

form or in any other form authorized by the Director. This

n
Hy
1
H

change should facilitate the usse of- electrPnic data tran
where the operator has that capability.

_Section 16.5.2 is proposed to be changed by deleting
the absolute prchibition against the discharge of salt water into

-

fresh water. This change i1s necessitated by the development of
discharge permits which regulate this discharge in a way that
assures compliance with technelogy based and water guality based
criteria,

Finally, the Division proposes to adé a new section
that would zllow the Director o address site specific circum-

stances bv deviating from generzlly applicable reguirements in

- =

certain cases,

1z




B. Series 2. - Certification of Gas Wells

The Natural Gas Policy Act of 1878, 15 .U.5.C.S. 83301

£t seg. (1882), was signed inte law on November 9, 1978. Pur-

suant to the provisicons o¢f +that statute and the regulations
promulgated by the Federal Energy Regulatory Commission, various
states are permitted to make £findings as to certain classes of
natural gas wells located within the state. As successor to the
fecrmer Qffice of Q11 and Gas of. the Department of Mines, the
Division of 0il and Gas has been authorized +o act as the

jurisdictional agency for the State to implement the recuirements

O

£~ the Natural Gas Policy Act of 1978.

Series 2 governs and appiiles 1o procesedings under W.Va.
Code §22B-1-2(c) {11) (1985 Repl."Vol.} concerning gas wells and
implementaticn of the Natural Gas Policy Act of 19738 and perti-
nent federzl regulations.

The proposed Series 2 is based upon-a regulstion of the
former Department of Mines. Series 2 has been edited to the
extent necessary to reilsct the enaciment of The West Virginia
Energy Act. This editing of former Part II (now proposed
Series 2} recuired renumbering of sections. In this cornnection,

the former Regulation 36 has been combined with the former

Regulations 14 anéd 24 of Part I and included in Series 4 of +these
proposed rules, ' -
C. Series 3 - Underground Tniecticn Control

Title XIV of the ZPublic Health Service 2Act, known
cormonly as the Safe Drinking Water Act, 42 U,S5.C.3. §300f et

s2q. (1282) raguires, amorg other thincs that the EDL
’ - e ! .

13




Administrator issue regulaticns establishing minimum reguirements
for the regulation of ihe injection of Zluids In order to protect
underground sources of drinking water., The Safe Drinking Water
Act provides further that sitates may develop programs Xnown as
State Underground Injection Control ["UIC"] Programs based on
federally established regulations. If & state program is Jjudged

eceral program, & state may obtain

H

to be "as stringent as" the
primacy for that program and become responsible for its subse-

uent implementation and enfcrcemsnt.

ie]

m

In West Virginla, prior +to 185, the State Water
Resources Board served as the sole authority for the promulgation
cf rules and regulations Ior the co;trol cf the State UIC pro-
gram. West Virginia received delegation of the federal UIC
program, effective January 9, 1584, 48 Fed. Reg. 55127 (Dec. 3,
1983). The current versicn of the Water Rescurces Board's UIC

regulations were Iiled as emergency regulations on January §,

—d

1986. These regulations 1ist a&s authority for their promulga-

03]

tion, W.Va. Code §20-5A-3(b){2), which refers generally to the

power and authority of that RBoard to adept regulations £or the
preventicn, control, and abatement of pollution and to facilitate
the State's participaticn in the WNational Pollutant Discharge
Elimination System under the federal Clean Water ARct. Authority

for the Department of NWatural Rescurces to issue rvermits for

undergrcund injection wells can ke found in W.Va. Code

§20~-53A-5(b) {7), wnich provides, in pertinent part, that:

{b}) It shall be unlawiul for =any person,
uniess he helds a permit therefor from the
department, which is in full forgce and
gifect, to: -




L

{(7) Operate any d&isposal well Zfoxr the in-
Jjection or reinjection underground of any
industrial wastes, including, but not limited .
to, liguids or gases, or convert any well

into such a disposal well or plug or abandeon

any such disposal well.

W.Va, Code §20-5A-5(b) (7) (1985 Repl. Vol.}.

The sole authority of the State Water Rescurces Board
to prcomulgate regulations and ¢f the Department of WNatural
Rescurces to issue permits ccencerning the undergrcound injection
intc wells of wastes associated with the exploration, develop~
ment, producticn, steorage and recovery of oil and gas and related
minerals was superceded by the passace o©f The West Virginia.
Energy aAct. The Enexrgy Act has, as one of its declared purposes:

{e} To provide £for a single agency of this

state to implement regquirements of programs

cf Zfederal law aifecting <the exploration,

development, production, recovery and uti-

lization of coal, o0il and gas, anéd other

minerzal resources in this state. . . .

W.Va. Code §22-1-2(e) (1985 Repl. Vol.).

The Department of Energy is to plav a lead role in the

new regulatory scheme. This 1s clearly contemplated by W.Va,
Code §22-1-%, which provides, in pertinent part, as follows:

Cept as otherwise expressly provided 1
18 chapter or in chapters twenty-two-a or
wenty-two~b ¢f this code, jurisdicticn over
the issvance of recgulations, or any and all -
permits and cother governmental authorizaticns
reguired or to be reguired in all matters
pertaining to the exploration, d<development,
production, storage and recovery of coal, oil
and gas, and other mineral resources in this
state including all .safety, conservation,
land, water, waste disposal, reclamation and

I3

gl

ck kg

envircmmental  regulations, vermits and
authorizations ©of such activities calied for
pursuant to articles five, five-a, five-d,
A -

13




and five-£f, chapter 20 cf this cede, and the

enforcement and implementation thereof  1is
vested exclusively in the Departmen o
Energyv, The Department of Energy is herebv

designated as the lead regulatory agency Ifor
this state for all purposes oI feceral
legislaticn relating to such activities.

W.Va. Code §22-1-16 (1885 Repl. Vol.) (emphasis added).

The assumption of "the State UIC program by the Depart-
ment ¢of Energy's Division of Cil and Gas,is.specifically support=-
ed by several statutory provisions found in Chapter 22B of the
Enefgy Act. The Director of the Divisien of ©0il and Gas is
required to adopt rules and regulations to assure that the
regulations, permits and authorizaticns issued by the Director
are adeguate to satisfy the purposes of the Energy Act, particu-
larly with respect to the consolidation c¢f the wvaricus state and
federal programs which place permittin requirements on the
exploration, development, prcduction, storage and recovery ¢ the

state’'s oil and gas. W.Va. Cocle §223-1-2{(cj) (16} (1983 Repl.

Vol.).
2déitionally, the Director is reguired to perform such
acts as may be necessary or appropriate to secure to the state

the benefits of federal legisliation establishing programs relat-

to the exploration, development, production, storage, and

-
8]

I
recavery of the state’s cil and gas, which programs are assumable

by the state. W.Va. Code §22B-1-2(c) (17) (1985 Repl. Vol.).

Finally, as it relates tc any person conducting activ-
ities which are subject +to the Jjurisdicticon c¢f the Division of
0il and Gas, the Director is empowered to issue water polluticn

contrel permiits Zfor the cperation ¢f any disposal well Zor the

16




ki

injecticn or reinjection underground of_any pelliutant, including,
but neot limited to, licuids or gases, or convert any well into
such a disposal well or plug or abandon any such disposal well,

W.Va. Cocde §22B~1-7({b) (6) {1385 Repl. Vol.).

Specific provisions on the drilling of wells for the
introduction of liguids to recover oil or for the introduction of
liguids Zor the disposal of pollutants or effldent therefrom and

for converting anv existing well for such purpcses are found in

W.Va. Code §22B-1-14 (1985 Repl. Vol.). This section reguires

the issuance. ©f a permit to drill or convert such wells contin-

s

gent upon compliance with all of the bonding provisions found i

W.Va. Code §22B~1-12 (1985 Repl. Vol.). The well operator

additionally must .provide a ©plat prepared by a registered
3

engineer or licensed land surveyor indicating certain statutcrily

reqguired informaticn. When a well is proposad to be drilled or

converted £for the purpose, as provided feor in W.Va, Code
§22B-1=14, and the wells are located above a seam oI coal,
certain other limitaticns apply. These limitations are set IZorth

in ¥W.Va, Code §22B-1-16 (1985 Repl. Vol.].

Additional authority for the regulation by the
Department ¢f Energy of underground injecticn wells which inject

hazardous waste from oil and gas activities may be found in the

tate Eazardous Waste Management Act, W.Va. Code §20-3E-1 et seg.
(1985 Repl. Vol.). W.Va. Ccde §20-3E-7(h) provides, in pertinent

part, zs £follows:

{h) To the extent that this article relates
to activities with respect to c©il and gas
wells, liguid injecticon wells and waste
disposal wells now regulated by articles




four, four-b and seven [§§22-4-1 et seqg.;
repealed; 22-4B-1 et seg.; repealed; 22-7-1
et. seg.; repealed], chapter twenty-two of
this cede, the administrator of the cffice of
olil and gas and the shallow gas-well review
board has the Jurisdiction with respect to
the regulation of such activities and shall
promulgate such rules and regulations as may
be necessary to comply with the regquiresments
cf this article.

The Departiment of Energy interprets this language as

to regulate these wells which

th

vesting jurisdiction in itself
inject hazardous waste from facilities relating tc the "explor-
ation, development, production, storage and recovery of ccal, o©il
and gas andé other mineral rescurces." A more detailed explana-

ticon of this phrase, which defines the scope of the Dspartment of

Znergy's recgulatory Jjurisdiction in W.Va. Code §2z2-1-16 (1885

Repl. Vol.), is found in Part II of this Premable,

%

It is clear from a review of the previcusly cite
statutory authority that the Division has authority to regulate
the great majority of underground injecticn wells that are

ied under the existing Series IX regulations of

Hy

presently classi
the State Water Rescources Board to the extent that those wells,
are related to the "exploration, development, producticn, sitorage

ané recovery" of cil and gas and other mineral resocurces in this

State. Under the system of classification used by the Water .

<

Resources Board, injection wells are categorized into five
classes of wells. . These detzlled cliassifications are presently
found in Seciicn 4, Series IX of the Becard's regulations. An

examination of the descriptions of the underground injection

wells coversd by the State program at the present time indicates

18




that the great majority of wells in those categories effect the
exploration, development, produciion, storage and reccovery of oil
and gas and other mineral resources in Wesf Virginia. Under %his
classification system, it is c¢lear that 211 Class II and Class
ITI wells <£all inte this category. Additionally, cexrtain
injection wells déscribed in Class I =also f£fall within <this
description, most specifically those injection wells described in
subsections 4.5.b, 4.5.8, 4.5.%, 4.5.g, 4.5.h, and 4.3.7.
Finally, those wells in Classes I and IV which inject hazardous
)

waste from minerzl resource facilities and those wells in Class V

related to mineral resource facilities would also .fall under the
Jurisdiction of the Department of Energy. In sheort, those wells
remaining within the c¢lear Jurisdiction of +the Department of
Natural Rescurces (DNR} and the Water Resources Board (WR3) would
only be a wvery narrow vorticon of Class I, Iv and vV wells
unrelated tc the exploration, develcpment, production, storage

s and other mineral resocurces  in the

Q
m

and recovery cf o0il and
State, Even those wells that would remain within the
surisdiction. of DNR and WREB woulé be reguired to obtain permits
from DOE under cother authority.

The United States Environmental Protection Agency has
promulgated. regulations on state underground injegtion control

"

program reguirements in 40 C.F.R. Part 143, which relate tc the

[EN

assumption of primacy by states of the underground injection

control program. Under the provisicns of these regulations, the

]

Agency does not reguire that authority foxr state programs reside

in a single agency. However, 40 C.F,R. §145,23(b) provides that

-+
w




if miore than one agency is responsible for the administration cof
the UIC program, each agency must have statewide jurisdiction
over a class ¢f activities. The respcnsibilities of each agency
must be delineated, thelr procedures for coerdination set forth,
and an agency may be designated as a2 "lead agency" to facilitate
communicaticns between EPA and the variocus stzte agencies having
program responsibilities., Any state seeking to administer the
UIC program must submit a Memorandum of Agreesment to EPA for
approval, 40 C.¥.R. §l45.2E. The West Virginia Energy Act
designates the Deparitment of Energy to be the "lead agency" in
the formation and implementaticon o©of the State Underground In-
jection Contrel Program. Acceordingly, these proposed regulations
constitute the Iirst step in the assumption ¢f thet role. The

schema

i

proposed regulatisons reflect the adoption of a regulator
T

for the control of underground injection wells designed to

maintain primacy. ~The concept oI incorpcration by reference has

=y

been used throughout the regulaticns as a mechanism to assure a

more efficient and simple program, ILZrom the viewpoint of <the

regulated community, +the Division of 0il and Gas and the public
at large. Whers provisiocns are different from, or in addition
to, the federal program have been desmed desirable, those provi-

sions have been included. in the proposed rule.

U

The vpropcsed UIC regulaticons generalily incorporate by

4

reference federal language or set Iorith separately language of
the existing UIC regulations of the Water Resources Becard whers
nc comparable federal language exists. In two instances,

however, language is being propesed by the Director which has no




counterpart in either the faderal or Water Resources Board UIC .
regulations.
First, proposed section 17.4.6 provides that only one

- -
i

1 be issued for the construction and cperation of any

Iw.l

permit sha
underground injection well covered by the Department of Energy's
regulations. Operation of the well shall be conditioned only
upon a subseguent mechanical integrity test. This provision was
included in the proposed regulations to make it c¢lear that
issuance of the UIC permit constitutes approval o commence
cperation of the well, subkject only to acceptable results as a
mechanical integrity test.

Second, propesed section 17.4.7 provides that injection
pressures at Jlevels up to 90% of the fracture pressure of the

injecticon zcone will be allowed in the operaticon of the well.

H

njection at pressures in excess of S50% may be approved at the

Director's discreticon on a case~by-case demonstration by the

applicant.

D. Series 4 - State National Pollutant Discharge
Elimination Svystem (NPDES)

This series governs +he State Naricnal Pollutant
Pischarge Elimination Syétem (NPDES) Program for all facilities
and.activities affecting the exploration, development, produc-
tion, storage and racovery of o0il and gas, énd related mineral
resources Ifor peint socurce discharges to surface waiters of the
State. It.1s recognized that the Director of the Division of 0il

and Gas also has authority to issue other types of water pollu-

tion control permits pursuant to W.Va. Code §IZ2ZB-1-7. These




Series 4 regulations, however, deal with NPDES requilrements
necessary for the delegation of that program from EP2 to the
Division of 04il and Gas as outlined in 40 C.F.R. Part 123.
Similar NPDES regulations of the State Water Rescurces
Board were continued in eiffect by The West Virginia Energy 2Act
until the Division promulgated superseding regulations. These
proposed regulations are part of the transition from the Divisicn
of Water Resocources of the Department of Natural Resources to the
Division of Qi1 and Gas ¢f the Department of Energy for purposes
of permit issuance. ]
The NPDES program implements provisions of the federal

Clean Water Act. In order to administer and eniorce that program

.

in lieu o©f ci

I
Hh
},—..I
v
5
37
<)
)
n

DA, it is recesszry that the Division o

ot

promulgate regulations which must be approved by EPR to delegate
the program to West Virginia Zor these point sources.

The proposed regulations essentiaily incorporate by
reference  all of the ZEPA regulations which are necessary to
achieve delegaticn of the NPDES program for the o0ll and gas
industry. Some provisions, which are fully set out in the text

ofi the proposed regulations, differ from the federal regulations

gzre in addition to those Zfederal regulations, where state law

H

o)
reguires deviaticons. Also, some additional provisicns have been

included which increazse <the flexibility o©f the Director in
administering the permit program to take account of fact-specific
cases ©or. to deal with areas of regulateory centrol or permit

cenditions which have no dounterparit EP2 reculations, but which




serve to improve the State progran. Set forth below ars

significant features c¢f the proposed regulations,

1

-

~more limiteé than

Continuation of expiring permits - The provisions of

Secticn 3.2.4 are modeled on the Water Resources Board rules

and W.Va. Code $§20-353A-7 which statutorily limits the amount

of time a permit can be extended.

Confidentialit - EPA has extensive confidentiality
y . -

regulations in 40 C.F.R. Part 2; however, the Division's

proposed rules in Section 3.3 are simple, brief ané tied to . .

our State Freedom o©of Informaticon Act which protects trade

. secrets. EPA does not at present reguire adoption cof its

40 C.F.E. Part 2 rules for program delegation. The
Division's proposed confidentiality rule.is similar to that
0of the Water Resources Board,

Separzte storm sewers - The existing storm water provisions

cf the Water Resources Board have been used in these
propesed rules in  Section 4.3. U.S5. ErPA's rules are
currently in litigation and may well change. The Division
will review this reguirement in the future when U.S. EPA's
rule becomes more certain,

Inspection and entry - These provisions in Section 5.3 are

el

PA's to coniorm the rules to state law,

b=l

W.Va, Code §20-352-3(d). See 40 C.F.R. §122.41(i),.

Analvitical wvariability - Secticons 5.5 and 6.6.1 recognize

the obligaticn of the permititse to certify as accurats test

results which inherently contain analytical wvariability.

23
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The proposed rule sets forth a mechanism to take this into
account in the Division's regulatery program,

Real time water cualitv control - Section 6.2.1 recognizes
’ . Lt 0. g

the contrel technigue o©f flow management to meet water
guality criteria and .-sets ocut rules by which toxicity
testing and limits may be imposed. The Division's provision

includes additional reguirements establishing when toxicity

testing may be imposed and when water-guality based limits

should be imposed. These new provisions are consistent with
U.S. EPA's policy on water-guality based permit limits Zor

toxicity pollutants (47 Fed. Reg. 8016-18, Mar. 9, 1982)

which recognizes the need for a threshold test on toxicity
monitoring and points cut tha:t the primary focus of toxicity
monitoring should be the protection of the receilving stream.

Schedules of compliance - The proposed . rules . in

Section 6.3.1 specifically refer to W.Va. Code §20-38~7

which deals with when phased abatement may be allowed under
sta+te law. This authority is in addition to the provisions

incorporated by reference in 40 C.F.R. 122.47.

o

Issuance and effective date of permit - Section g.11 is 1

)

confdrmity with EPA rules establishing the efifsctive date o

}_l
h

a. permit but would alsc allow an earlier effective date
the permitiee so raguests (less than 30 days).

ts -

[

Emergency permit modifications and temporary perm

Section 8.21 provides for an emergency or tempoerary permit
(up *to 6 months) and ‘would allow them %o be issued for

experimental practices. These new provisions would enhance

.
28]
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the Director's regulatory £flexibility and allow limited

duration permits for special needs.

Series'B — Special Water Pollution Contrcel

This sceries consists of a number of miscellaneous regu-.
iations which relate fo the control of water pollution. Initial-
1y, the subject matter for each secticn was derived from counter-
part regulations of the State Water Rescurces Board.

Section 3 cf the propeosed regulations contains require-
menfs for reporting certain spills and accidental discharges to
waters of the State from facilities operated in connection with
the exploration, development, production, storage and recovery of

cil and gas and related mineral rescurces in this State. This

h

-
¥

section requires reporting in three different instances:

(1) ‘here reporting is reguired under Section 311 of
the federal Clean Water Act; -

(2) Where effluent limitations established in any oil
and gas general permits are exceeded as a result of an upset or

bvpass;

{3) Where a2 pit fails and the result is a discharge to

a surface water ¢of the state.

The report-is initially made by telephone. A written verifica-

ticn of the report is to be submitted if requested by the Direc-
tor of the Division of 0il and Gas.

Section 4 sets forth the preocedure for determining
wasteload allocations for discharges of sewage and other wastes

from facilities operated in connecticn with <the exploration,




development, production, storage ané recovery of ©il and gas and
related mineral resources,

Section 5 applies +to sewage ‘treatment plants with
capacities of 40,000 gallons per day or less which are operated
in comnection with the exploration, developmsnt, production,
storage and recovery o©f ¢il and gas and related mineral
resources.

Section 6 establishes £filing fees for permits issued

pursuant to W.vVa., Code §22B-1-7, indluding the registration of. .

at
[o1]
a4
}.l
'._l
I..i
l"
o
Wy

wells pursuant to the o0il and gas general permit fo
fluicds issued by the Division. The $350.00 fee aprlies to initial

submittals of site specific permit apolications only.

F. Series 6 - Dam Control

The Energy Act empowers the Division ¢f 0il and Gas to .

ish rsgulatory reguirements with respect to the Dam Control

—

estab

Act, W.Va. Cods §§20-5D-1 through 14 (13985 Repl, Vol.), tc the

extent <that +those reguirements pertain to the expleration,
development, production, sitorage and recovery of o0il and gas zand
related mineral rescurces i1i this State. Accordingly, Seriss §
is made expressly zpplicable to these activities and the regula-
tions o©f <the Department of Nztural Rescurces related to dam
control are superceded tec the extent that thev apply to these
sources.,

The substantive regulatory recquirements which are being
proposed are identical to the substantive. regulaticons of the

am control. Certain

ol

Department of Natural Resources relating to
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chances have been made +to streamline the regulations and to
conform the regulatory authority teo that of the Pivision of 0il

and Gas.

E. Series 7 ~ Solid Waste Management

The Energy Act also vests exclusive jurisdiction in the
Department of Energy with respect. to the regulation of the
expleration, development, production, storage and recovery of oil
and .gas and related mineral resources in the 8tate pursuant to

the Solid Waste Management Act, W.Va., Code §§20-5F-1 through 8

(1985 Repl. Vol.).

In preoposed Series 7, the applicability of the regu-
laticon is limited to those activities involving exploration,
development, production, storage and recovery of oll and gas and
related mineral resocurces in the State. To the extent that the
regulaticns of +the Department ¢I Natural ﬁésources relate to
these activities, their rules zre superceded.

The Division of Oil and Gas has proposed the establish-~
ment of a permit by rule, to the extent that a solid waste facil-
ity complies with the regulatory and permitting requirements of
Series 1 of <these proposed regulations wherein the Division
alrgady takes into account the disposal of solid waste. In those
cases in which a facility would not be subject to the permitting

regulrements of Series 1, the proposed regulaticns call for =z

oy

specific permit to be issued by the Division upon application an
in accordance with such reasonable terms and condi*ions as may be

prescribed by the Director of +the Divisiocon. In issuing the




permit, the Division would also be bound to assure compliance

with the requirements of the State Solid Waste Management Act.

. Series 8 - EBzzardcus Waste Management

Under the terms cf %the Energy Act, the Department of

L

nergy is authorized o exercise all power and duties vested in
the Administrater ¢f the Office of 01l and Gas and ths Shallow

Gas Well Review Board pursuant to W.Va. Code §20-5E~-7(h}. That

section reads, in pertinent parit, as focllows:

{h) Toc the extent that this article relates
to activities with respect to o0il arnd gas
wells, liguid injection wells and waste
dispeosal wells now zegulated by [W.Va. Code
§§22B-1-1 et seg.; 22~7-1 et seg. and Z22B-4-1
et seg.] the [Department of Energyl] has the
Jurisdiction with respect to the regulation
of such activities and shall promulgate such
rules and regulations as may be necessary to
comply with the requirements of this article

-
- - - -

__The Division of 01l and Gas interprets this provision
as placing on it the obligation to regulate &1l hazardous waste
activities_ involving the injection of such wastes into wells to
the extent that such wastes are associated with the exploration,
development, production, storage and recovery of oll and gas and
related mineral resourées of hi State. A more detailed
explanation of the scope of the Department of Energy's regulatory
Jurisdicticon can be Zound in Part II of this Preamble. Accord-
ingly, Series 8 includes a permit by rule which authorizes a
hazardous waste permit £for facilities which receive hazardous

waste exclusively Ifrom oil ané gas operations where those




facilities have underground injecticn control permits issued by
the Divisicon ané otherwise comply with the regulatory permitting
reguirements of .Series 1 of thesg__propoéed rules. Facilities
receiving hazardous waste from activities other than oil and gas
cperations must obtain such additicnal authorizations Ifrom DNR
and other agencies as may bes reguired by law.

In addition, the Divisicn of 0il and Gas interprets the
State Hazardcus Wasts Management Act to place con it the respon-
sibility to regulate those waste materials that are associated
with the exploraticon, develcpment or production oi crude olil or

natural. gas or gesthermal energy which are currently exempt Ifrcm

regulation as ‘hazardous  waste pursuant to W.Va. Cods

-

20=-53E-6(a) {2) (&) (1985 Repl. Vol.). Accordingly, the Divisic

k

proposes to adopt a2 regulation exempting such wastes from re
laticn as hazardous waste. These wastes will be subject only to
other applicable provisions of £f2deral or state law 1n lieu of
their regulation as hazardous waste until such time as the United
States Environmental Proctection Agency completes i1t study of
these wastes mandated pursuant +o Sectiocon 8002 of RCRA and
promulgates recgulations with respect to such wastes and that the
regulation o¢f such waste has Dbeen authorized by an act of
Congress in acccrdance with §3001(b) (2) of RCRA. At the time the
Governor issues a proclamation finding that at least 6 months
have elapsed since the satisfaction of these regquiresments as
required by State law, the Division will undertake whatever
regulatory action would be necessary to discharce 1ts respcensi-

1lities under the State Hazardous Waste Management Ack.

o




G. Serjes 9 - Hezring and Avpeal Procedures

The provisicons of Series 3 govern and apply to all
hearings before the Division of 0il and Gas under the provisions

cf W.Va. Code §22B-1 and +the Natural Gas Policy Act ¢f 18978.

Series 9 is a procedural rule which consolidates the hearing and
appeal procedures contained in various provisions of the rules of

the former Department of Mines.

H, Series 10 - Reguests for Infcrmation

Series 10 of the propesed regulaticons is a procedural
regulation setting forth the Divisicn's policy on disclosure oif
information pursuant to the State Freedom of Information Act

(W.Va. Code §29B-1~1 et seg. (1980 & 1985 Cum. Supp.).

IV. Sclicitation cf Commeﬁts B
The Diwvision of 0il and Gas invites public partici-
paticn in this rulemaking and reguests comments con the proposed
rules discussed in this notice. The Agency asks that comments be
as specific as possible and that suggestaed revisions or correc-

tions be surported by data. Comments should identify the section

number of the proposed rules to which they are diracted.




hearing should he

161z W

or befcore June 24,

DEPARTMENT OF ENERGY =
DIVISION CF 0OIZ AND GAS —
NOTICE OF PUBLIC HEARRING o o
AND COMMENT PERIOD ON PROPOSED RULES
SUMMARY: The Department of Ensrgy, Division cf 01l and Gzs
proposes to promulgate legislative and

procedural
s

rules *o
atisfy the reguirements of The West Virginia Energy Act applica-

ble to the responsibilities of the Diwvision of 011 and Gas. The
regulaticns bsing proposed have as theilr objective +the £full
implementation o©of the statutory

responsibilities imposed by

The
West Virginia Energy Act on the Division of Cil and CGas.

After considering comments received in response to this
proposal, the Division of 01l and Gas will revise the proposed
rules and submit them to the Commissiconer of the Department of
Energy for his review. Subseguently, the rules will be submitfed

to the Legislative Rule-Making Review Committee prior to presen-
tation to the Tegislature.

PUBLIC HEARING: The Department of Energy, Division of 0il
and Gas will hold & public hearing on

these proposed rules on
July 1, 1986, at 10:00 a.m. The public hearing will

be held in
the Scuth 3Briefing Room,

Cultural Center,

State Capitol Complex,
Charleston, West Virginia.

Reguests to participate in the public

ed with Rocer T, Hall, Department of Energ

-7
I

ashington Street, East, Charleston, West Virginia, 25311 on
1986, Priority

for orzl presentaticns will be




given to those persofz who have filed a timely request toc make an
coral presentation, The Division cannot guarantee an opportunity
to speak to persons: who have not made such & timely regquest. . The
hearing will begin a2t 10:00 a.m. Registration for speakers and
attendees will begin at 9:30 a.m. ©Oral and written statements
may be submitted at the public hearings. Spezkers will be

restricited to 20 minutes.

COMMENTS: The Department of Enercy, Division of 0Oil

e

WRITTZN
and Gas will accept and consider written public comments on these
proposals which are received at its offices in Charleston on or
before 4:30 p.m. c¢n July 8, 1986, Send comments to Roger T,
Zall, Department o¢f Energy, 1615 Washincten Street, East,
Cherleston, West Virginia 25311, The Agency zsks that comments
be as speciiic as peossible and that succested revisions or
corrections be supported by data where approp Jate. All comments
should idenﬁ}fy the section number of the proposed rules to which
they are directed,.

All comments on this proposal will ke available for
inspection and copying at the Department of Energy, Division of
0ii and Gas, 1615 Washington Street, East, Charleston, West
Virginia 25311, A reascnable fse mav be charged for copving.

FOR FURTHER INFORMATICN CONTACT: Questions regarding this

i

™

nectice and the proposed rules should be addressed to Roger T.

Eall, at (204) 348-3500.




