STATE OF WEST VIRGINIA
DEPARTMENT OF ENERGY
DIVISION OF OIL AND GAS
1615 Washington Streat, East
Charleston, Wast Virginia 25311
ARCH A. MOORE, JR. Telephene: 348-3500 JOHN H. JOHNSTON
Governor Director

NOTICE QF PUBLIC HEARING OR COMMENT PERIOD ON A PROPOSED RULE

PUBLIC HEARING

AGENCY: DEPARTMENT CF ENERGY

RULE TYPE: LEGISLATIVE

RULE TITLE: SERIES I THROUGH 1C OF THE OIL AND GAS

REGULATIQONS

A PUBLIC HEARING ON THE ABOVE PROPOSED RULE WILL BE HELD AT 10:00 a.m.

ON JULY 1, 19848, AT SQUTE BRIEFING ROOM., CULTURAL CENTER, STATE

CAPITOL COMPIEX, CHARIFESTON, WEST VIRGINIA,

COMMENTS ARE LIMITED TO: ORAL WRITTEN BOTH _ X

COMMENTS MAY ALSO BE MAILED TC: ROGER T, HALL, DEPARTMENT OF ENERGY.

1615 WASHINGTON STREET, EAST, CHARLESTON, WEST VIRGINIA, 25311,

THE DEPARTMENT REQUESTS THAT PERSCONS WISHING TO MAKE COMMENTS AT THE
HEARING MAKE AN EFFORT TO SUBMIT WRITTEN COMMENTS IN ORDER TO.
FACILITATE A REVIEW OF THESE COMMENTS.

THEE ISSUES TO BE HEARD SHALL BE LIMITED TO THE PROPOSED RULE.

f1 M 8061

{ENE!

VIS & vl
SRR N
S € hd




FISCAL NOTE FOR PROPOSED RULES

West Virginia legislative Rules, Department of Energy,

Rule Title:
Division of Oil and Gas, Chapters 22-1 and 22B-1, Series 1-10

Interpretive Procedural

Tvpe of Rule: X Legislative

Address: 1615 Washington Street, East

Agency: WV Department of Energy

Charleston, WV 25311

Division of Oil and Gas

) ANNUAL FISCAL YEAR
1. Effect of Proposed Rule Increase  Decrease | Current Next — Thereafter
Estimated Total Cost s —0- 3 -0- 8§ -0 3 -0- I8 —0-
Personal Services & -0~ 3 -0- & -0- g -0- |8 -0-
Current Expense 3 —0- s -0- 3 -0- s 0 |8 -0~
Repairs and Alterations 1§ -0- ¥ -0- g —0- g —0- |3 ~0—-
Equipment $ =0~ $ -0 $ —0- & -0~ I8 =0~
Other s -0~ $ -C- 3 —0- 3 0- i3 -0-
2., IExplanation of above estimates. I
= e
No anticipated economic impact. 2E o=
= ==
. - 3
Smo M
3. Objectives of these rules: o ;:,‘*.-fd == D.
=

See attached preamble. o




4. Explapation of Overall Economic Impact of Proposed Rule.

A. Economic Impact on State Government.

B. ZEcoromic Impzet on Political Subdivisions; specific Industries;
Specific groups of citizens.

C. Econdanic Impzaet on Citizens/Public at Large.

Date Moy 14, 1086

Signature of Agency Head or Authorized Representative

Gz

Jo . Jonnston’
Dlrector
D1V151on of 0il and Gas
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WEST VIRGINIA LEGISLATIVE RULE
DEPARTMENT QF ENEZRGY
DIVISION OF ©OIL AND GAS
CHAPTER 22-1, 22B-1 and 20-5A
SERIES 5

Title: Miscellanecus Water Pollution Contrcl

Section 1. General : - : .

1.1 Scope - This legislative rule establishes require-
ments relating to discharge notification and response, waste load
allocaticons, small wastewater treatment plants, permit applica-
tion filing fee, and outlet markers, for facilities operated in
connection with the exploraticn, development, production, storage
and reccovery of o0il and gas, and related mineral resources in
this state.

1.2 aAuthority and Related <Code Citation{s) - W.Va.
Code §§22-1-13, 22-1-15, 22-1-16, 22B~1-2, 22B-1-7 and 20~-5A-1
through 24. :

1.3. Filing Date -
1.4 Effective Date -

1.5 Feormer Rule Superseded - This 1legislative rule
supersedes West Virginia Legislative Rule, Water Rescurces Board,
Chapter 20-5% and 20-5A, Serles 3, Special Regulatiocns" in effect
on July 11, 1985, to the extent that any provision of said
Series 3 pertains to the exploration, development, production,
storage and recovery of 0il and gas, and related mineral resgur-
ces in this state. The provisions of said Series 3 had continued
in effect pursuant to W.Va. Code §22-1-15 for the benefit of the
Cepartment of Energy  to the extent that they pertained to the
provisions of The West Virginia Energy Act.

Section 2. Definitions

Unless the context in which used c¢learly reguires a
different meaning, the definitions set forth in W.Va. Code

§§20-5A-2, 22B-1-1 and 22-1-3 shall apply to this rule in addi-
tion to the definitions set forth in Series 4 of the Division's
rules.

Section 3. Discharge Neotification and Response
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Department of Energy

Divisicn of 0il and Gas

Leg. Rule, 22-1, 22B-1 and 20-35&
Searies 5, Sec. 3 '

3.1 The owner or c¢perator or person in charge of a
facility subject to these regulaticons from which a repcrtable
discharge as described in Section 3.3 occurs shall notify the
Divisicn of 011 and Gas by calling 1-800-542-3074 within 24 hours
of becoming aware ¢f the discharge.

3.2 The person who notifies the Division pursuant to
3.1 shall repecrt the type of substance and the estimated guantity
discharged, if known; the location cof the discharge:; actions the
person reporting the discharge proposes to take to contaln,
clean-up and remove the substance, 1f any, and any other infor-
mation concerning the discharge which the Division may regquest at
the time of notification. A written verification of such notifi-
cation shall be submitted upon regquest ¢f the Division.

3.3 The following discharges from a facility subject
to these regulations are ‘“reportable discharges" within the
meaning of this section:

3.32.1 Any discharge which wculd be reportable pursuant
to Secticn 311(b) of the Federal Water Pollution Contrel Act
Amendment of 1972, as amended by the Clean Water Act of 1877, 33
U.S8.C. 1321, and the regulations promulgated thereunder;

2.3.2 Any upset or bypass causing effluent limitations
established under the general permit tc be exceeded; or

3.3.3 Any pit failure which results in a discharge to
any surface water of the State.

3.4 The owner or cperater of & facility from which a
reportable discharge has occurred; or any perscn responsible for
causing such discharge, shall attempt to stop the discharge and
shall take reascnable meagures to contain, clean-up and remove
the discharge, tc the extent he is capable of doing so.

Section 4. Waste Leoad Allocations

4,1 Sewage Discharges - Waste load allocaticns for
sewage dischargers are to be issued by the Director to potential
applicants for a Water Pollution Control Permit [W.Va. Code

§22B-1-7] to assist with planning of wastewater treatment works
which will meet effluent limitaticong guidelines and not viclate
State Water Quality Standards for the receiving waters. Applica-
tions for the waste load allccation shall be made for any facil-
ities which will prcduce or result in a discharge of sewage to
the State's surface waters. Waste load allcocations are not
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Department ©f Energy

Division of 0il and Gas

Leg. Rule, 22-1, 22B-1 and 20{-5A4
Series 5, Sec. 4

intended to be, and shall not be interpreted o be, an advance
approval of wastewater treatment facilities which may be proposed
nor is it an assurance that a Water Polluticn Ceontreol Permit will
be issuad. It is emphasized that waste load allccations are
issued on major effluent criteria only for planning purpcses.

4.1.1 Application forms may be prescribed by the Di-
rector reguiring submission ¢f necessary information and data by
the applicant to enable the Division ¢f 011 and Gas tc make a
waste load allocation determination. Such determination shall be
valid for a period of time specified by the Director. Reappli-
cation for a new waste load allocaticn will be required upcen
expiration of the preceding waste lcad allccaticon unless appli-
cation for a Water Pollution Control Permit has been £f£iled.

4.1.2 Waste load zllocaticns shall prescribe the
concentration and gquality of significant wastewater substances
and physical, chemical, or biclogical conditions for the proposed
discharge. The waste load limitations shall represent 30-day and
7-day average values for bicchemical oxygen demand, solids,
nitrogen, and other criteria defining the locad, except for pH and
dissclved oxygen which are instantaneocus limits, if it is deemed
necessary to assure .protection of water uses immediately down-
stream f£rom the point of discharge to the receiving waters.

4.1.3 Waste lcad allocaticns are nct reguired prior to
an application to dispose of treated domestic sewage effluents by
land treatment and disposal methods. Applications for a Water
Pollution Contreol Permit for such purpose will be reviewed on a
case-by-case basis. . Such systems may reguire a Water Polluticn
Control Permit from +the Director, Division of 011 and Gas,
Department of Energy.

4.2 OCther discharges - [Reserved]

4.3 Waste load allocations £for the achievement of
water quality standards shall normally be based on a specified
low flow. The design flow for this purpose shall be the minimum,
mean 7-consecutive day flow with a 10-year return frequency.

4.3.1 United States Geological Survey data may be used
in determining the mean 7-consecutive day drought flows with a
10-year recurrence interval but this dces not preclude the use of
other reliable data systems as they become available.

4.4 In cases where a waste discharge is propesed to a
wet weather stream, the allocation shall define the treatment
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Department of Energy

Division of Cil and Gas

Leg. Rule, 22-1, 22B-1 and 20=-524
Series 5, Sec. 4

plant effluent guality which will not affect designated uses of
downstream waters in the nearest downstream segment of the stream
but in nec case less than the established water quality standard
for that segment.

4.5 More stringent reguirements may be specified by
the Director where necessary to protect downstream uses or where
special conditions such as recreation or water supply impound-
ments or danger to aguatic or animal life exists,

4.6 A waste lcad allccation may be denied when the
assimilative capacity of the receiving waters is being fully
utilized cr if the additicnal waste load would result in a
violation of water guality standards.

Sectiocn 5. Small Wastewater Treatment Plants

5.1 The requirements of this section apply to sewage
treatment plants of 40,000 galleons per day capacity or less at
facilities subject to these regulations.

5.2 _Operaticnal reliability for =such plants shall be
provicded in corder that pollutants are not discharged during
periods of power failure. )

5.2 The wastewater treatment structure shall be
protected against physical damage for the 23-year floocd level ang
operability be maintained during the 10-year flood level.

5.4 No medification or operation of a wastewater
disposal system (treatment plant, sewers, 1lift stations and
appurtenances) shall bé performed until a Water Pollution Control
Permit has been issued for such facilities.

Section 6. Permit Applicdtion Filing Fee.

6.1 A single filing fee of fifty dollars {$50.00) by
check or money order shall accompany each applicaticon for a
permit to be issued under W. Va. Code §20-5A or W. Va. Code
§22B-1-7. A fifty deollar ($50.00) registration fee, by check or
money order, shall alsoc accompany the registration of each well
pursuant to a general permit for the discharge ¢f driling fluids
igsued by the Division.

6.2 The check or money order shall be made payable to
the "West Virginia Depariment of Energy.”" The filing fee shall
be deposited Iin the State Treasury to the credit of the State
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Department cof Energy

Division of 0il and Gas

Leg. Rule, 22-1, 22B-1 and 20-5a
Series 5, Sec. &

General Fund. The filing fee shall not be returned to the
applicant.

6.3 Any applicant for a permit who is a State Agency
need not submit the f£iling fee., A State Agency for the purposes
of this walver means any executive, 1legislative or 3Jjudicial
department of the State but does not include political sub-
divisions c¢f the State, county boards of education, municipali-
ties, public service districts or sanitary district.

Section 7. OQutlet Markers.

7.1 In ac¢ccrdance with W.Va. Code §§22B-1-7 and
20-5A-5 each holder of a Water Pollution Control Permit for a
facility subject to these regulations shall post a permanent
marker at the establishment under permit in accordance with the
following unless an alternative marker reguirement is established
by permit: -

7.1.1 A marker shall be posted on the stream bank at
each surface-water outlet covered by the permit.

7.1.2 The markar shall consist cf the name of the
establishment toc which the permit was issued, the permit number,
and the outlet number.

7.1.3 The marker shall be a minimum of two feet by two
feet and shall be a minimum of three (3) feet above ground level.

. Page 5




DEPARTMENT OF ENERGY
DIVISION CF OIL AND GAS

NCTICE OF PUEBLIC EEARING
AND COMMENT PERIQOD ON FRCPOSED RULES

oo R4 Ay 5801

SUMMARY: The Department of Energyv,

proposes to promulgate legislative and procedural

satisfy the reguirements of The West Virginia Energy &ct applica-

ble to the responsibilities of the Divisicon of 011 and Gas. The
regulations being prcposed have as their objective the lfull
implementation of the statutory responsibilities imposed by The
West Virginia Energy Act on the Division of 0il and Gas.

After considering comments received in response to this
proposal, the Division of 0il and Gas will revise the proposed

rules and submit them to the Commissioner of the Department of

Energy for his review. Subsequently, the rules will be submitted

to the Legislative Rule-Making Review Committee prior to bresen—
tation to the Legislature.

PUBLIC HEARING: The Department of Energy, Divisien of 0il
and Gas will heold a public hearing on these proposed rules on
July 1, 1%86, at 10:00 a.m.

The public hearing will be held in
the South Briefing Room, Cultural Center, State Capitol Complex,
Charleston, West Virginia. Requests to participate in the pubklic
hearing should be filed with Reger T. Hall, Department of Energy,
1615 Washington Street, East, Charleston, West Virginia, 25311 on
or before June 24, 18E8¢&,

Pricrity for oral presentations will be

Divisgion of 0il and Gas

rules to




given tc those persons who have filed a timely reguest to make an
oral presentation. The Divigion cannot guarantee an opportunity
to speak to persons who have not made such a timely request. The
hearing will begin zt 10:00 a.m. Reglistration for speakers and
attendees will begin at 9:30 a.m. Oral and written statements
may be. submitted at the public hearings. Speakers will ke

restricted to 20 minutes.

WRITTEN COMMENTS: The Department of Energy, Division of (Qil
and Gas will accept and consider written public comments on these
proposals which are received at its cffices in Charleston on or
before 4:30 p.m. on July 8, 1286. Send comments to Roger T.
Hall, Department of Energy, 1615 Washington Street, East,
Charleston, West Virginia 25311, The Agency asks that comments
be as specific as possible and that suggested revisions cor .
corrections be supported by data where appropriate. All comments
should identify the section number of the proposed rules to which
they are directed.

211 comments on this propcsal will be available for
inspection and copying at the Department of Erergy, Division of
0il and Gas, 1613 Washington Street, East, Charleston, West

Virginia 25311. A reasonable fee may be charged for copying.

FCOR FURTEER INFORMATION CONTACT: Questions regarding this
notice and the proposed rules should be addressed to Roger T.

Hall, at (304) 348-3500.




A

PREAMBLE TCO THE PROPOSED RULES
QOF THE DEPARTMENT OF ENERGY, DIVISION OF QOIL AND GAS

I. Legal authority
II. Background

III. Proposed rules

A. Series 1 - 0il and Gas Wells and Other Wells

B. Series 2 - Certification of Gas Wells -~

C. Series 3 - Underground Injection Contrel

D. Series 4 - State National Pgllutant Dischargs
Eliminaticn System (NPDES)

E. Series 5 - Miscellaneous Water Pcllution Ceontrol

F. Series € = Dam Contrecl

G. Series 7 - Solid Waste Managemesnt

E. Series 8 - Hazardous Waste Management

I. Series 9 - Hearing and Appeal Procedures

J. Series 10 =~ Requests for Information

IV. Solicitaticn of Comments

I. LEGAT. AUTHORITY
The regulations described in this notice are proposed
under the authority of Chapters 22 and 22B of The West Virgimniz

Energy Act.

II. BACKGROUND
On April 12, 1985, the West Virginia Legislature passed

The West Virginia Energy Act making it effective 90 days from

rassage (July 11, 1885}, The Act 1is codified at W.Va. Code

§§22-1-1 through 22-13-3; 22a-1-1 <through 222-6-6; and 22B-1-1
through 22B-4-13 (1985 Repl. Vol.). In passing The West Virginia
Energy Act, the Legislature £fcound that there was need for the
consolidation of regulatory power under a gingle department of
state government to, among other things, achieve "more efficient
administration, avold unnecessary éelays in permitting and other

matters, provide hetter and more expeditious enforcement and




applicaticon of environmental and safety laws" with & view towards
making the state’'s mineral development industry "more competitive

with that in other energy producing states." W.Va. Cecde §22-1-2

{1985 Repl. Vol.).

In that Act, the Legislature found the public policy of

the State to be:

{a) To foster, encourage and promote. the
exploration for and the development, produc-
tion, utilizaticn and conservaticn of coal,
¢il ané gas and other mineral resources. of
the state through the fullest practical
means, and at the same time promote economic
develcpment in *the state, protect the en-
vironment and enhance safetv and health in
these vital industries;

{b) To provide a comprehensive program for
the exploration, conservation, development
protection, enjovment, recovery and use of
ceal, c¢il and gas, and other mineral re-
scurces 1in this state:

(¢} To aid in such a comprehensive program
by creating =z single department, designated
the department of energy, to have the regu-
ilatcory powers with respect to this industry
and to have the general duties and respon-
sibilities heretofore existing in the depart-
ment of natural resources and deparitment of
mines, and that the departitment will perform
such duties and functicons in conjunction with
the respective beoards and commissions which
are herein continued in effect;

(&) To expedite and facilitate the issu-
ance of permits £for mines, surface mining
operations, o0il and gas wells and other well
work; to avoid conflicting permitting re-
guirements and regulations in this state or
with federal agencies; and to provide uniform
policies with respect to this industry;

(e) To provide for a single agency of this
state to implement reguirements and programs
of federal law affecting the exploration,
cevelopment, producticn, recovery and




utilization of coal, oil and gas, and other
mineral resources in this state;

(£) To provide for an adency of this state
which can be consulted with by other agencies
of this state prior to the adecption or
implementation of rules, regulations, stan-
dards, programs or reguirements affecting the
exploration, development, procduction, recov-
ery and utilization of cozl, oil and gas, ané
other mineral resources in this state.

W.Va. Code §22-1-2 (1983 Repl. Vol.).

The West Virginia Energy Act vested exclusive juris-
diction in the Department of Energy over the issuance of regula-
tions or any and 21l permits and other governmental authdriza—
tions regquired, or to be reguired, in all matters pertaining to
the exploration, development, production, storage and recovery of
coal, o¢il and gas and other mineral resources. including all
safety, conservation, land, water, waste disposal, reclamation
and environmental regulations, permits and authorizations related

to such activities as are called for pursuant to the following

statutes:

W.Va. Code 20-5 (Water Resources)

W.vVa. Code 20-5a (Water Pollution Control Act)

W.Va. Code 20-5D  (Dam Control Act)

W.Va. Code 20-5F (Solid Waste Management Act)

The Department c¢f Energy was specially desicnated to be the lead
regulatory agency for West Virginia for purposes of federal
legislation relating to such activities. In addition, the

Department of Energy was empowered with the responsibility for




implementing certain provisions of +the State Hazardous Waste

Management Act, W,Va. Code Z0-53E-1 through 23 (13885 Repl. Vol.).

Beyond these general reguirements, Chapter 22B of The
West Virginia Energy Act establishes a broad range of regulatory
requirements impacting on the o0il and gas industry and related
matters. Many of the provisions in Chapter 223 were previously
within the Jjurisdiction of the former Department cf Mines. Other
provisions were previously within the jurisdiction cf the Depart-
ment of Natural Resources. The regulations of other agencies are
superseded, in part, as of July 11, 1985 (the effective date of
the.Energy Act} to the extent that those regulations conflict
with the regulatory authority of the Department of Energy.

Under The West Virginia Energy Act, the Director of the
Division of Cil and Gas is given the general power to propose or
promulgate rules and zregulations; however, the Director is
obligated to submit his final action to the Commissicner of the
Department of Energyv for approval prior to the £iling of any such
regulaticns with the Legislative Rule-Mzking Review Committee.

There are several bases for the jurisdiction wvested in
the Department o¢f Energy by The West Virginia Energy Act to
implement the five designated environmental statutes identified
aboye.and found in Chapter 20 of the West Virginia Code. The
Department's Jurisdiction in this area is primarily established

by W.Va. Code §22-1-16 (1985 Repl. Vecl.).

Except as otherwise expressly provided in
this chapter or in chapters twentv-two-a or
twenty-two-& of this code, jurisdiction over
the issuance of regulations, or any and all
permits and cther governmental zuthorizations
reguired or to »e reguired in all matters




pertaining to the exploration, dJdevelopment,
production, storage and recovery of cecal, oil
and gas, and other mineral resources in this
state, including all safety, conservation,
land, water, waste disposal, reclamation and
envirenmental regulations, permits and
authorizations called £for pursuant tc arti-
cles five, five-a, five-4, and five-£f,
chapter twenty of this code, and the enforce-
ment and implementation thereof is vested
exclusively in the department of energy. The
department of energy is hereby designated as
the lead regulatcry agency for this state for
all purposes of federal legislation relating
to such activities.

W.Va. Ceode §22-1-16, (1985 Repl. Vol.)

Additionally, the Department of Energy was empowered with the

responsibility for implementing certain provisicns of W.va. Code

§20-3E relating to the State Hazardcus Waste Management Act.

W.Va. Code §20~5E-7(h) provides, in relevant part, that:

{h) To the extent that this article relates
to activities with respect to o0il and gas
wells, ligquid injection wells and waste
disposal wells now regulated by articles
four, four-b and seven, chapter twenty-two of
this code, the administrator of the office of
01l and gas and the shallow gas well review
board has the jurisdiction with respect to
the regulation of such activities and shall
promulgate such rules and regulations as may
be necessary to comply with the requirements
of this article.

W.Va., Code §20-5E-7(h) (1985 Repl. Vol.).

Finally, other provisions of the West Virginia Energy Act clearly
provide that specific activities are within the scope of juris-
diction of the Department of Energy.

The Department believes that each of the three previ-
ously mentioned bases of Jurisdiction has a definite scope which
authorizes regulation (through rules, permits, or other govern-

mental authorizations), certain activities carried on in this

[
[




State. In order tc better. facilitate the understanding of the
regulated community and the public, a mecre complete discussion of
the scope of the .Department's jurisdiciticn is set forth below.

"Exploraticn, Development, Production, Storage and

Receovery" <~ In defining the scope o©f the Jurisdiction of the
Department <f Energy, an interpretation of the gphrase "explo-
ration, development, production, storage and recovery of . . .
0il and gas, and other mineral resources in this &tate" is
essential. There appear to be two distinet sources for the
phrase "exploration, development, production storage and
recovery."

The terﬁs "exploration, development, production”
appear tc have been taken from the State Hazardous Waste Manage-

ment Act, W.Va. Code §20-5E-1 through 23 (1885 Repl. Vol.). That

Act exempts from the coverage cof its provisions, pending satis-
factcry completion o©f certain conditions precedent, "&rilling
fluids, produced waters and other wastes asscciated with the

exploration, development or production of crude o0il or natural

gas or geothermal energy.” W.Va. Code §20-3E-6(a) (2} {A) (iv)

(1985 Repl. Vol.) (emphasis added). An analysis of the compara-
ble federal provisions found in sections 3001(b) (2) (A) and
8002jm} of the Resource Conservation and Recovery Ackt, 42
U.S.C.S. §6901 et seg. (1982 & 1985 Cumm. Supp.) ["RCRA"] (after
which the State provisions were obviocusly modeled} indicates, in
addition to- excluding drilling fluids and produced waters from
regulation, that a specific universe of wastes was contenplated

within the terms "other wastes associated with the exploration,




development or production cf crude oil or naturzl gas or geo=-
thermal energy.”

The term 'other wastes associazted’' is specif-
ically included to designate waste materials
intrinsically derived from the primary field
operations assocciated with the exploration,
development or preduction o©f crude oil,
natural gas, or geothermal energy. It should
cover such substances as: Hydrocarbon
bearing scil @ in and arcund the related
facilities; drill cuttings; materials {such
as hydrocarbons, water, sand and emulsiocn)
produced from a well in conjunction with
crude oil, natural gas, or gecthermal energy;
and the accumulated material {such as
hydrocarbon, water, sand and emulsion) from
production separators, fluid testing vessels,
storage vessels and production impoundments.

The phrase 'intrinsically derived from

the ©primary field <cperations . . . ! is

intended to differentiate explecration,
development and production operations from
transportation (from the point of custody
transfer or of production separation and
dehydration) and manufacturing cperations.

H., Conf. Rep. No. 96-~1444, 96th Cong., reprinted in 1880 U.Ss.
Code Cong. & Ad. News 5012, 5031.

EPA has recently offered one possible interpretation of
the scope of the terms "exploration, development or production of
cruce c©il or natural gas or geothermal energy” in its d&raft
sampling strategy <for completion for  the study required by
section 8C02(m) of RCRA, Cffice of Water Regulations and

Standards-Industrial Technology Division, U.S.E.P.A., 0il and GCas

Exploration, Development and Producticn - Sampling Strategy -

Draft (May 5, 1986) [hereinafter "Draft Sampling Strategy"].

Acceording to legislative history for the 1980
RCRA amendments, Congress intended +to exempt
only those waste streams associated with
exploration, development, and producticon
activities for oil and gas, and for




geothermal rescurces. Wastes generated from
the transportation of oil, gas, or geothermal
fluids, from natural gas processing, or from
011 refining would not ke considered to be
within the scope of the exemption. Based on
the legislative histcry, EPA interprets the
exemption to include only those waste streams
generated from expleoratiocon, development, and
production of oil and geothermal resources,

Some ¢f the waste streams include:

- drilling fluids

- well treatment fluids
- completion fluids

- workover fluids

- produced water
- produced sand
- tank bottom sludges

However for +the o0il and gas extraction
industry, the exempition is not interpreted to
include those wastes produced from pipelines
{(for example, from hydrcstatic testing or

from ipeline operations). Nor does the
pipeld IS

exemption include waste streams <from gas

processing facilities (for “example, spent

iron sponge).

Draft Sampling Strategy at 12Z.

the terms

EPA then went on to further elaborate on the scope of

"exploration and development" and "producticn."

Exploration and development activities for
the extraction cf o0il and gas include work
necessary to locate, drill, stimulate, and
cemplete wells.

® k%

Production activities include all post-com-
pletion work necessary to bring hydrocarbon
reserves or  geothermal fluids from the
producing formatien (s} to the point of
transmission. These activities include basic
oil/water/sediment separaticn, separation of
gas liguids from natural gas, gas dehydra-
tion, pumping, cellection, storage, and other
production practices.

Draft Sampling Stragegy at 13, 15.




The Division will interpret the terms '"exploraticn,
development, production" as conferring on it the jurisdicticn to
regulate the following sources related +c activities carried

forth pursuant to W.Va. Code §§20-5; 20-5A; 20-5D; and 20-5F:

1. The exploration, develcpment and production of cil
up to the point of custody transfer at the metering unit;

2. The exploration, development and production of gas
up to the point of entry into the transmission line.

Additicnally, the Energy Act also includes the terms
"storage and reccvery" in defining the agency's jurisdiction over
these programs. This language clearly recocgnizes the Department
of Energy's expressed authority %o regulate the storage of
gas in underground storage reservoirs and the subsequent opera-
ticn of recovering the stored gas from the reservoir.

West Virginia Hazerdous Waste Management Act - As

previcusly noted, W.Va. Code $§20-5E-7(h) vests regulatory juris-

diction over hazardous waste activities relating o oil and gas
wells, ligquid injection wells and waste disposal wells regulated,
at that time, by the Administrator of the Cffice of 0il and Gas
and the Shallow Gas~Well Review Board. Because The West Virginia
Energy Act replaced the Administrator of the Office of 0il and
Gas with the Director of the Division of 0il and Gas, the Direc-
tor- now has the regulatory authority <formerly given to the
Administrator by that provision. The Division interprets this

language as conferring Jjurisdiction on it in the following areas:




1. Should it be necessary at some point in the future
for "drilling fluids, produced waters and other wastes associated
with the exploraticn, development or production of crude oil or
natural gas o©r geothermal energv"” to be regulated as a hazardous
waste following action by U.S.EPZ, and both houses of Congress,

and declaration by the Governor fpursuant to W.Va. Code

§20=-5E-6(a) (2) (A)], it will be the respeonsibility of the Divisicn
to determine how such wastes will be identified or listed as
hazzardous waste.and how such wastes will be. managed;

2. To the extent that i1t i1s appropriate to regulate
under the state Hazardous Waste Management Act any waste asso-
ciatéd with the storage and recovery of gas, that regulation will
be undertaken by the Division; and

3. Class I and Class IV wells under the State Under-
ground Ihjection Control Program (Series 3 of these proposed
rules} would be appropriately regulated by +the Department of
Energy, 1f such wells are related toc the dispcsal of hazardous
waste associated with the wastes described in paragraphs 1. and
2. above. -

Other Specific Statutory Provisicons Vesting Jurisdic-

tion in the Department of Energy - Remaining terms of The West

Virginia Energy Act alsoc make it clear that the following activ-
ities, amcng others, are within the scope of jurisdiction of the
Division: -

1. Transportation of 0ils, W.Va. Code §22B-3;

2., Underground Gag Storage Reserveirs, W.Va. Code §22B-4.




III. PROPOSED RULES

A. Series 1 - 0il and Gas Wells and Other Wells

This series is based upon regﬁlations of the former
Department of Mines relating to this topic. The previcus regu-
lations have been edited to *the extent necessary to reflect the
enactment of The West Virginia Energy Act which, among other

things, repealed W.Va. Code §22-4 and enacted new articles.

Thus, cross-reference have been updated, as well as authority
sections. Textual revisions have been made, where appropriate,
to create consistency and clarity in the use o©f language,
particularly where technical criteria are defined. Regulaticns
governing hearing and appeal procedures, formerly found in Series
1 of the Department of Mines reculation, have been deleted from
this proposed Series.1 and are now contained in the proposed Se~.
ries 9 rules, Hearing and Appeal Procedures. a

In addition to these technical and editing changes, the
proposed Series 1 differs from the previcus rule in two principal
areas.

Section 5, among other things, details regquirements
related to the designation of operatcr agents £for service of
process and notice to the Director of ownership and transfer of
title by well owners. The proposed rule provides for designation
of agents of operators for purposes of service of process, and
requires notice of each change of well oWnership'and designation
of an agent by the transferee operator. The rule enccocurages

designation of a successor agent as an integral part of any well
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transfer transaction by providing that the bond furnished by the
transferor will not he released until designation cf a successcor
agent for service has bheen made by the newwowner.

.

Secticn 10 pertains o the furnishing of bonds with a
corporate surety, cash or alternative collateral security
regquired pursuant tc The West Virginia Energy Act. The section
now addresses the sufficiency of bonds furnished prior to July
11, 1985, in certain cases, and making preovisions for additional
surety or security with applications where single well or blanket
bonds in effect do not meet current regquirements and new work is
proposed.

In Sectieon 15.1.1 the Division preposes to allow the
annual report of ©il and gas producticn to be filed on a report
form or in any other form auvthorized by the Director. This
change should facilitate the use of electronic data transfer
where the operator has that cepability.

Section 16.35.2 is proposed to be changed by deleting
the absolute prohibition against the discharge of salt water into
fresh water. This change 1is necessitated by the development of
discharge permits which regulate this discharge in a way that
assures compliance with technology based and water guality based
criteria.

rinally, the Divisicon proposes to add a new section
that would allow the Director to address site specific circum-
stances by deviating from generally applicable reguirements in

certaln cases.
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B. Series 2 - Certification of Gas Wellsg

The Natural Gas Policy Act of 1978, 15 U.8.C.S5. §3301

t seg. (1982), .was signed into law on November 9, 1978. Pur-

suant to the provisions of that statute and the regulations
promulgated by the Federal Energy Regulatory Commission, various
states are permitted to make findings as to certazin classes of
natural gas wells located within the state. As successor (o the
former OQOffice of 0il and Gas of the Department of Mines, the
Division of  0il1 and Gas has been authorized to act as the
Jurisdicticonal agency for the State to implement the requiremsnts
of the Natural Gas Policy Act of 1978,

Series 2 governs and applies to proceedings under W.Va.
Code §22B-1-2(c}) (11) (1985 Repl. Vol.) concerning gas wells and
implementation of the Natural Gas Policy Act of 1878 and perti-
nent federal regulations,

The proposed Series 2 is based upon a reguiaticn of the
former Department of Mines. Series 2 has been edited to the
extent necessary to reflect the enactment of The West Virgirnia
Energy Act. This editing o¢f former Part II (now proposed
Series 2) required renumbering of sections. In this connection,
the former Regulation 36 has been combined with the former
Regulations 14 and 24 of Part I and included in Series 4 of these

proposed rules,

C. Series 3 ~ Underground Injection Control

Title ZXIV o¢f the Public Health Service Act, known
commonly as the Safe Drinking Water Act, 42 U.S.C.S. &30CEf et

seq. {1982}, reguires, among other +things, that the EPA
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Administrator issue. regulations establishing minimum reguirements
for the regulaticn of the injecticn of fluids in corder tc preoctect
underground sources of drinking water. The Safe Drinking Water
Act provides further that states may develop programs known as
State Underground Injection Controcl ["UIC"] Programs based on
federally estdblished regulaticns. If a state program l1gs Jjudged
to be "as stringent as" the federal program, a state may obtain
primacy for that preogram and become respeonsible feor its subse-
guent implementation and enforcement.

In West Virginia, pricr to 1985, the State Water
Resources Board served as the sc¢le autheority for the promulgation
of fules and regulations for the co;trol of the State UIC pro-
gram, . West Virginia received delegation of .the federal UIC
program, effective January 9, 1984, 48 Fed. Reg. 55127 (Dec. 9,
1883). The current versicn of the Water Rescurces Board's UIC
regulations were filed as emergency regulations on January 6,
1988, Those regulatiocons list as authority for their promulga-

tion, W.Va. Ccde §20-52-3(bk)({(2), which refers generally to the

power and authority o©If that Bcard to adopt regulations for the
preventicn, contrel, and abatement of pollution and to facilitate
the State's participation in the National Pollutant Discharge
Elimination System under the federal Clean Water Act. Authority
for .the Dééartment of Natural Resources %0 issue permits for

underground injection wells c¢an ke found in W.Va. Cecde

§20-52-5(b} (7), which provides, in pertinent part, that:

(b} It shall be unlawful for any person,
unless he holds a permit therefor from the
department, which 1s in £full force and
effect, to: )




* & %k

{7) Operate any disposal well for the in-
Jection or reinjeciicn underground of any
industrial wastes, including, but not limited
to, liguids or gases, or convert any well
into such a disposal well or plug or abandon
any such disposal well,

W.Va. Code §20-3A-5(b) (7) (1985 Repl. Vol.).

The sole authoritv of the State Water Resources Board
to promulgate regulaticns and of the Department of HNatural
Resocurces to issue permits concerning the underground injection
into wells of wastes associated with the exploration, develop-
ment, production, storage and recovery of o0ll and gas and related
minerals was superceded by the passage o©f The West Virginia
Energy Act.__The Energy Act has, as one of its declared purpcses:

(e) To provide for a single agency of this

state to implement reguirements of programs

of federal law affecting the exploration,

development, productien, recovery and uti-

lization o©f g¢eocal, o011l and gas, and other

mineral resources in this state. . . .

W.Va. Code §22-1-2(e) (1985 Repl. Vol.}.

The Department of Energy is to play a lead role in the
new regulatory scheme. This is clearly contemplated by W.Va.
Code §22-1-6, which provides, in pertinent part, as follows:

Except as otherwise expressly provided in
this chapter or in chapters twenty-two-a or
twenty-two-b of this code, jurisdiction over
the issuance of regulations, or any and all
permits and other governmental authorizations
required or to be required in all matters
pertaining te the exploration, development,
nroduction, storage and recovery of coal, oil
and gas, and other mineral resourc¢es in this
state including all safety, conservatioen,
land, water, waste disposal, reclamation and
environmental regulations, permits and
authorizations of such activities called for
pursuant to articles five, five-a, five-4,
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and £five-£f£, chapter 20 cf this ccde, and the
enforcement and implementation thereof is
vested exclusively in the Department of
Energv, The Department o©f Energy is herebvy
designated as the lead regulatery agency for
this state for all purposes o©f Zfederal
legislation relating to such activities.

W.Va. Code §22-1-16 (1985 Repl. Vol.) (emphasis added).

The assumption of the State UIC program by the Depart-
ment ¢©f Energy's Division c¢f 0il and Gas is.specifically support-
ed by several statutory provisions found in Chapter Z22ZB of the
Energy Act. The Director ¢f +the Diwvision of 0il and Gas isg
reguired . to _adopt rules and regulaticns +to assure that the
regulations, permits and autherizations issued by the Director
are adequate to satisfy the purpcses ¢I the Energy Act, particu-
larly with respect to the consolidation of the varicus state and
federal programs which place permitting reguirements on the
exploration, develcpment, production, storage and reccovery of the

state's oll and gas. " W.Va. Code §22B-1-2(c)({16) (1885 Repl,

Vol.)..

Additicnally, the Director is reguired to perform such
acts as may be necessary or appropriate to secure to the state
the benefits of federal legislation establishing programs relat-
ing to the exploration, development, producticn, storage, and
recavery oi the state's o0il and gas, which prcgrams are assumable

by the state. W.Va, Code §22B-1-2(c) (17) (1385 Repl. Vol.).

Finally, as it relates *toc any person conducting activ-
ities which are subject tc the Jurisdiction <of the Division of
0il and Cas, the Director i1s empowered to lssue water pollution

control permits for the operation of any disposal well for the
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injection or reinjection underground of any pollutant, including,
but not limited to, liguids or gases, or convert any well inte
such a dispocsal well or plug or abandon any such disposal well.

W.Va. Code §22B-1-7(b) {6) (1985 Repl. Vol.).

Specific provisions on the drilling of wells for the
introduction of liquids to recover oil or for the intrcduction of
liguids for the disposal of pellutants or effluent therefrom and
for converting any existing well for such purposes are found in

W.Va. Code §22B-1-14 (1985 Repl. Vol.). This section regquires

the issuance of a permit %o drill or convert such wells contin-
gent upon compliance with all of the bonding provisions found in

W.Va., Code §22B-1-12 (1985 Repl. Veol.). The well operator

additionally must provide a piat prepared by a registered
engineer or licensed land surveyor indicating certain statutorily
reguired informatidn. When a well is proposed to be drilled or

ccnverted for the purpose, as provided for in W.Va, Ccode

§22B-1-14, and the wells are located above a seam of coal,
certain other limitations apply. These limitations are set feorth

in W.Va. Code §22B-1~16 (1985 Repl. Vol.).

2dditicnal authority for the regulaticn by the
Department ¢f Energy of underground injecticn wells which inject
hazardous waste from o©il and gas activities may be found in the

State Hazardcus Waste Management Act, W.Va. Code §20-3E-1 et seg.

(1985 Repl. Vol.). W.Va. Ccde §20-3E-7(h) provides, in pertinent

part, as follows:

{h) To the extent that this article_ relates
to activities with xrespect to o0il and gas
wells, liguid injection wells and waste
disposal wells now regulated by articles
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four, four-b and seven [§§2Z2-4-1 et seq.;
repealed; 22-4B-1 et seg.; repealed; 22-7-1
et. seg.:; repealed], chapter twenty-two of
this code, the administrator of the office of
il and gas andéd the shallow gas-well review
board has the jurisdicticn with respect *to
the regulation cof such activities and shall
promulgate such rules and regulations as may
be necessary to comply with the reguirements
of this article.

The Department ©f Energy interprets this language as
vesting Jurisdiction in itself to regulate those wells which
inject hazardous waste from facilities relating to the "explor-
ation, development, production, storage and recovery of cocal, oil
and gas and cother mineral resources.," A more detailed explana-

tion of this phrase, which defines the scope 0of the Department of

Energy's regulatery Jurisdiction in W.Va. Code £22-1-16 (1985

Repl. Vol.), 1s founéd in Part II of this Premable.

It is clear from a review of the previcuslvy cited-
statutory autherity that the Division has authority to regulate .
the great majority of underground injecticn wells that are
pregently classified under the existing Series IX regulations of
the State Water Rescurces Beardéd to the extent that +those wells,
are related tc the "exploration, development, production, storage
and recovery" of oil and gas and other minerzl resources in this
State. Under the system of classification used by the Water
Resources Board, injection wells are categorized into five
classes of wells. These detailed classifications are presently
found in Section 4, Series IX of the Board's regulations. An
examinaticn of the descripticns of the underground injection

wells covered by the State program at the present time indicates
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that the great majority of wells in those categories effect the
exploration, development, production, storage and recovery of oil
and gas and other mineral resources in Wes£ Virginia. Under this
classification system, it is clear that all Class II and Class
IIT wells -~ fall inte this category. Additionally, certain
injection wells _described in Class I also fall within this
description, most specifically those injection wells described in
subsections 4.5.1, 4.5.4, 4.5.f, 4,5.9, 4.5.h, and 4.5.3.
Finally, those wells in Classes I and IV which iniect hazardous
waste from mineral resource facilities and those wells in Class V
related to mineral rescurce facilities would alsc f£all under +he
jurisdiction of the Department of Energy. In short, those wells
remaining within the clear Jjurisdiction of the Department of
Natural Resources (DNR) and the Water Resources Board (WRB) would
only b»be a wvery narrow portion of Class I, IV and V wells
unrelated to the exploration, development, production, storage
and recovery of oil and gas and cther mineral resources in the
State. FEven those wells that would remain within the
Jurisdiction of DNR and WRB would be reguired to obtain permits
from DOE under other authority.

The United States Environmental Protection Agency has
premulgated regulations on state undergrounéd injection contreol
program requirements in 40 C.P.R. Part 145, which relate to the
assumption of primacy by states of the underground injection
control program. Under the provisions of these regulations, the
Agency does not require that authority for state programs reside/

in a single agency. However, 40 C.F.R., §145.23(b) provides that
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if more than one agency is responsible for the administration of
the UIC program, each agency musit have statewide Jjurisdiction
over a class of activities, The respongibilities of each agency
must be delineated, their procedures for coordination set forth,
and an agency may be designated as a "lead agency" to facilitate
communications between EPA and the various state agencies having
program responsikilities. Any state seeking to administer the
UIC program must submit a Memorandum of Agreement to EPA for
approval, 40 C.F.R. §145.25. The West Virginia Energy Act
desigrates the Department of Energy to be the "lead agency" in
the formaticn and implementation of the State Underground In-
jection Contrel Program. Accordingly, these proposed regulations
constitute the f£irst step in the assumption of that role. The
proposed regulations reflect the adoption of a regulatory scheme
for the control of underground injection wells designed to
maintain primacy. The concept of incorporation by reference has
been used throughout the regulations as a mechanism tc assure a
more efficient and simple program, £from the viewpoint of the
regulated community, the Division of 0il and Gas and the public
at largs, "Where provisions are different from, or in addition
to, the federal program have been deemed desirable, those provi-
sions have been included in the proposed rule.

The proposed UIC regulations generally incorpeorate by
reference féderal languadge or set forth separatelv language of
the existing UIC regulations of the Water Resources Board where
no comparable federal language exists. In two instances,

however, language is being proposed by the Director which has no




counterpart in either the federal or Water Resources Board UIC
regulaticns.

First, proposed section 17.4.6 provides that only cne -
permit shall be issued for the construction and operation of any
underground indjection well covered by the Department o Energy's
regulaticns. Operation ©f the well shall be conditioned only
upon a subsegquent mechanical integrity test. This provision was
included in the propeosed regulations to make it clear that
issuance of the UIC permit constitutes approval to commence
operation of the well, subject only to acceptable results as a
mechgnical integrity test.

Seceond, propesed section 17.4.7 provides that injection
pressures at levels up to 90% of the fracture pressure of the
injection zone will be allowed in the operation of the well.
Injection at pressures in excess of 90% may be approved at the
Director's discretion on a case~bv-case demonstration by the
applicant. - S

D. Series 4 - State National Pecllutant Discharge
Elimination System (NPDES)

This series governs the State National Pollutant
Discharge Elimination System (NPDES) Program for all facilities
and.activities affecting the exploration, development, produc-
tion, storage and recovery of o0il and gas, and related mineral
resources for point source discharges to surface waters of the
State. It is recognized that the Director of the Division of 0il
and Gas alsc has authority to issuse other types of water pollu-

tion contrel permits pursuant to W.Va. Code §22B-1-7. These




Series 4 regulations, howesvexr, deal with NXPDES reguirements
necessary for the delegation of +hat program from EPA to the
Division of 0il and Gas as outlined in 40 C.F.R. Part 123,

Similar NPDES regulations of the State Water Resources
Board were continued in effect by The West Virginia Energy Act
until the Division promulgated superseding regulations. These
proposed regulaticons are part of the transition from the Division
cf Water Rescurces of the Department of Natural Resources to the
Division of Oil and Gas of the Department of Energy for purposes
of permit issuance. - o

The NPDES program implements provisicns of the federal
Clean Water Act. In order to administer and enforce that program
in lieu of EPA, it 1s recessary that the Division cof Cil and Gas
promulgate regulations which must be approved by EPA to delegate
the program to West Virginia for these point sources.

The propocsed regulaticons essentially incorporate by
reference all of the EPA regulations which are necessary to
achieve delegation of the NPDES program for the o©il and gas
industry. Some provisions, which are fully set ocut in the text
of the proposed regulations, differ from the federal regulations
or are in addition to those federal reégulations, where state law
reguires deviations. 2also, some additional provisions have been
inciuded which iIncrease the flexibkility o©f +the Director in
administering the permit program to take account of fact-specific
cases or to deal with areas of regulatory contrel or permit

conditions which have no counterpart EPA regulations, but which




serve tc improve the tate program. Set forth below are

significant features of the proposed regulations.

1.

Continuation of expiring permits - The provisions of

Section 3.2.4 are modeled on the Water Rescurces Board rules .

and W.Va. Code §20-52-7 which statutcrily limits the amount

of time a permit can be extended.

Confidentiality - EPA has extensive confidentiality

regulations in 40 C.F.R. Part 2; however, the Division's
proposed rules in Sectiocn 3.3 are simple, brief and tied to

our. State Freedom of Information Act which protects trade

.secrets. EPA does not at present reguire adeption of its

40 C.F.ER. Part 2 rules for program delegation. The
Divisicon's preoposed confidentiality rule is similar to that
of the_Water Resources Board.

Separate storm sewers - The existing storm water provisions

of the Water Resources Board have been used in these
propcsed rules in Section 4.3. J.8, EPA's rules are
currently in litigation and may well change. The Division
will review this reguirement in the future when U.S. EPA's
rule becomes more certain.

Inspection and entry - These provisions in Section 5.3 are

 more limited than EPA's to conform the rules to state law,

W.Va. Code §20-53A-3(d). See 40 C.F.R. §$122.41(1).

Analytical wvariability - Sections 5.5 and 6.6.1 recognize

the obligation of the permittee to certify as accurate test

results which inherently contain analytical wvariability.
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The proposed rule sets forth a mechanism to take this intc
account in the Division's regulatory program.

Real time water quality contrcl - Section 6.2.1 recognizes

the contrel technigque of flow management to meet water
guality criteria and sets out rules by which toxicity
testing and limits may be imposed. The Division's provision

includes additional reguirements establishing when toxicity

testing .may be imposed and when water-guality based limits

should be imposed. . These new provisicns are consistent with

U.S. EPA's policy on water-guality based permit limits for

toxicity pollutants (47 Fed. Reg. 9016-19, Mar. 8§, 1984)

which recognizes the need for a threshold test on toxicity
menitoring and points cut that the primary focus of toxicity

monitoring should be the protection of the receiving stream.

Schedules of compliance - The proposed rules in

Section 6.5.1 specifically refer to W.Va. Code §20-35A-7

which deals with when phased abatement may be allowed under
state law. This authority is in addition to the provisions
incorporated by reference in 40 C,F.R. 122.47.

Issuance and effective date of permit - Section 8.11 1is in

conformity with EPA rules establishing the effective date of
a permit but would alsc allow an earlier effective date if
the permittee so reguests (less than 30 days).

Emergency permit modifications and temporary permits =

Secticn 8.21 provides for an emergency or temporary permit
(up to & months) and would allow them to be issued for

experimental practices. These new provisions would enhance




the Director's regulatory flexibility and allew limited

duration permits for special needs.

E. Series 5 - Special Water Pcllution Contrel

This series consists of a number of miscellzneous regu-
lations which relate tc the contrcl of water pollutien. Initial-
ly, the subject matter for each section was derived from counter-
part regulations of the State Water Resources Board..

Secticn 3 of the proposed regulatiocns contains require-
ments for reporting certain spills and accidental discharges to
waters of the State from facilities operated in connection with
the exploration, development, production, storage and recovery of
0il and gas and related mineral rescurces in this State. This
section requires reporting in three different Instances:

(1} Where reporting is reguired under Section 311 of
the federal Clean Water Act;

(2) Where effluent limitations established in any oil
and gas general permits are exceeded as a result of an upset or
bypass;

{3} Where a pit fails and the result i1s a discharge to

a surface water of the state.

The_report is initially made by telephone. A written verifica-
ticn of the report is to be submitted if reguested by the Direc-
tor of the Division cof ©il and Gas.

Section 4 sets forth the procedure for determinin
wasteload allocations for discharges of sewage ané other wastes

from facilities operated in connection with the exploration,




development, production, storage and recovery of oil and gas and
related mineral rescurces.

Section 5 applies to sewage treatment plants with
capacities of 40,000 gallons per day or less which are operated
in connection with the exploration, develcpment, preoduction,
storage and recovery of oil and gas arid related mineral
resources.

Section & establishes £filing fees for permits issued

pursuant to W.Va. Code §22B-1-7, including the registration of

wells pursuant to the o0il and gas general permit for drilling
fluids issued by the Division. The $50.00 fee applies to initial

submittals cf site specific permit applicaticns onlv.

. Series 6 = Dam Contrel

The Energy Act empowers the Division of ©il and Gas to
establish regulatory regquirements with respect tc the Dam Control

Act, W.Va. Code $§8§20-5D-1 through 14 (1983 Repl., Vol.}), to the

extent that those reguirements pertain +t¢ the exploration,
development, production, stecrage and recovery of oil and gas and
related mineral resources in this State.,  Acccrdingly, Series 6
is made expressly applicable +to these activities and the regula-
tions o©of +he Department of Naturzl Rescurces related +to dam
control are superceded to the extent that they aprly to these
sources.,

The substantive regulatcory requirements which are being
proposed are identical to the substantive regulations of the

Department of Natural Rescurces relating to dam contrecl. Certain
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changes have been made to streamline the regulations and to
conform the regulatory autheority to that of the Division cf 0il

and Gas.

BE. Series 7 - £Solid Waste Management

The Energy Act alsc vesis exclusive jurisdiction in the
Department -of Energy with respect to the regulation of the
exploration, development, production, storage and recovery of oil
and gas and related mineral resocurces in the S8tate pursuant to

the Sclid Waste Management Act, W.Va. Code §§20-5F-1 through 8

(1983 Repl. Vol.).

In proposed-Series 7, the applicability of the regu-
lation is limited +o those activities invelving exploration,
develcpment, production, storage and recovery of cil and gas and
related mineral resources in the State, To the extent that the
regulations of the Department of Natural Rescurces relatse to
these activ;E;és, their rules are superceded.

The Division of 0il and Gas has propcsed the establish-
ment of a péermit by rule, to the extent that a seolid waste facil-
ity complies with the regulatory and permitting requirements of
Series 1 o©f these proposed regulations wherein the Division
already takes intg account the dispcsal of solid waste. In those
cases in which a facility would not be subject fto the permitting
reguirements of Series 1, the propecsed regulations call for a
specific permit ta be issued by the Divisicn upon applicaticn and
in accordance with such reasonable terms and conditions as may be

prescribed by the Director. of +the Division. In issuing the




permit, the Division would alsc be bound to assure compliance

with the reguirements of the State Sclid Waste Management Act.

F. Series 8 - Hazardous Waste Management
g

Under the terms of the Energy AaAct, the Department of
Energy is authorized to exercise all power and duties vested in
the Administrator of the 0ffice of 0il and Gas and the Shallow

Gas Well Review Becard pursuant to W.Va. Code §20-5E-7(h). That

secticn reads, in pertinent part, as follows:

(h) To the extent that this article relates
to activities with respect to oil and gas
wells, 1liguid injection wells and waste
disposal wells now regulated by [W.Va. Code
§§22B-1-1 et seg.; 22-7-1 et seg. and 22B-4-1
et seg.] the [Department of Energyl has the
jurisdiction with respect to the regulation
of such activities and shall promulgate such
rules and regulations as may be necessary to
comply with the reguirements of this article

The Division of 0il and Gas interprets this provision
as placing on it the obligaticn +to regulate all hazardous waste
activities involving the injecticn ¢f such wastes intoc wells to
the extent that such wastes .are asscciated with the exploraticn,
development, production, stcrage and recovery of oil and gas and
related mineral rescurces of "~ this State. A more detailed
explanation of the sccpe of the Department of Energy's regulatory
jurisdiction can be found in Part II of this Preamble. Accord-
ingly, Series 8 includes a permit by rule which authorizes a
hazardous waste permit for faclilities which receive hazardous

waste exclusively from oil and gas coperaticns where those




facilities have underground injection control permits issued by
the Division and otherwise comply with the regulatory permitting
reguirements of .Series 1 of these propoéeﬁ. rules. Facilities
receiving hazardous waste from activities other than oil and gas
operations must obtain such additicnal authorizaticns from DNR
and other agencies as may be reguired by law,

In addition, the Divisicon of 0il and Gas interprets the
State Hazardous Waste Management Act to place on i1t the respon-
sibility %o regulate those waste materials that are associated
with the exploration, development or production of crude oil or
natural gas or geothermal energy which are currently exempt from

regulaticn as hazardous waste pursuant to W.Va. Code

20-5E-¢(a) (2) (&) (1985 Repl. Vcl.). Accordingly, +the Divisicn
proposes to adopt a regulation exempting such wastes from regu-

lation as hazardous waste. These wastes will be subject only to

other applicable provisions of federal or state law in lieu of

their regulation as hazardous waste until such time as the United
States Environmental Protecticn Agency completes 1t study of
these wastes mandated pursuant tc¢ Secticn 8002 of RCRA and
promulgates_regulaticns with respect to such wastes and that the
regulation of such waste has been aunthorized by an act of
Congress in accordance with §3001(b) {(2) of RCRA. At the time the
Governoxr issues a proclamation finding that at least 6 months
have elapsed since the satisfaction of these reguirements as
reguired by tate law, the Division will undertake whatever

regulatory action would be necessary to discharge its responsi-

bilities under the State Eazardcous Waste Management Act.
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G. Series @ - Hearing and Zppeal Procadures

The provisions of Series 9 govern and apply to all
hearings before the Division of 0il and Gas under the provisions

of W.Va. Code §22B-1 and the Natural Gas Policy aAct of 1978,

Series 9 is a procedural rule which consolidates the hearing and
appeal procedures contained in various provisions of the rules of

the former Department of Mines.

H. Series 10 -~ Regquests for Information

Series 10 ¢f the propcsed regulations is a procedural
regulation setting forth the Division's policy on disclosure of
information pursuant %o the State Freedom of Information Act

(W.Va. Code §29B-1-1 et seg. (1980 & 1985 Cum. Supp.).

IV. Sclicitaticon cf Comments
The Division of 0il and Gas invites public partici-
paticn in this rulemaking and reguests comments on the proposed
rules discussed in this notice. The Agency asks that comments be
as specific as possible and that suggested revisions or correc-
tions be supported by data. Comments shcould identify the section

number of the proposed rules 'to which they are directed.
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STATE OF WEST VIRGINIA
DEPARTMENT OF ENERGY
DIVISION OF MINES AND MINERALS
1615 Washington Streat, East
Charlaston, Wast Virginia 25311
ARCH A. MOORE, JR. Telephone: 348-3500
Gaovarnor

May 14, 1986

g« K AV SEG!

Honorable Ken Hechler
SBecretary of State

State Capritol Building
Charleston, West Virginia 25305

Dear Secretary Hechler:

Please find enclosed one copy of proposed legislative rules
for the West Virginias Department of Energy to be recorded and

filed with vour office. This submittal includes the proposed
rule "West Virginia Department of Energy,

Division of 0il and
Gas, Chapter 22-1, Chapter 22B-1, Series 1-107",
the regulations,

a preamible to
the publiec hearing and comment notice, and the
accompanying fiscal note.

I respectfully request that these documents be appropriately
processed by vour office. If you have any guestions regarding
this matter, please feel free to contact Roger 7.
2348-3500. ,

Hall at

Sincerely,

Director

Division cof 0il and Gas
JHJ/rha

{ERE




