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STATE OF WEST VIRGINIA
DEPARTMENT OF ENERGY
DIVISION OF OlL AND GAS
1615 Washington Street, East
Charleston, West Virginia 25311

ARCH A. MOCRE, JR. Telephone: 348-3500 JOHN H. JOHNSTON

Governor Director

NOTICE OF PUBLIC HEARING OR COMMENT PERIOD ON 4 PROPOSED RULE

DUBLIC HEARING

AGENCY: DEPARTMENT OF ENERGY

RULE TYPE: TLEGISLATIVE

BULE TITLE: SERIES 1 THROUGH 10 OF TEE OIL AND GAS

REGULATIONS

A PUBLIC HEEARING ON THE ABOVE PROPOSED RULE WILL BE EELD AT 10:00 a.m.

ON JULY 1., 1888, AT SOUTH BRIEFING HEOOM, CULTURAL CENTER. STATE

CAPITOL COMPLEX, CHARTEITON, WEST VIRGINIA.

COMMENTS ARE LIMITED TC: ORAL WRITTEN i BOTH X

COMMENTS MAY ALSO BE MAILED TO: ROGER T. HALL. DEPARTMENT OF ENERGY,

1815 WASHINGTON STREET, FEAST, CHARLESTON. WEST VIRGINIA, 25311,

THE DEPARTMENT REQUESTS THAT PERSONS WISHING TO MAKE COMMENTS AT THE
HEARING MAEKE AN EFFCORT TC SUBMIT WRITTEN CCOMMENTS IN ORDER TO.
FACILITATE A REVIEW CF THESE COMMENTS.

THE ISSUES TO BE HEARD SHALL BE LIMITED TO THE TPROPCSED RULE.
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FISCAL NOTE FCR PROPOSED RULES

West Virgini_a_ Leg_j:sf_lgtive Rules, Department of Energy,

Rule Title:
Division of ¢il and Gas, Chapters 22-1 and 22B-1, Series 1-10

Interpretive Procedural

Tvpe of Rule: X Iesgislative

Address: 1615 E‘Jashington Street, East

Agency: WV Department of Energy

Division of Oil and Gas Oﬂ,arleg_t_ox},_ _WV 25311

FISCAL YERAR

' k ANNUAL
1. Effect of Provosed Rule | Increase Decrease

Current Next Thereafter

Estimated Total Cost r“i -0- 18 —0- —0- s —0- J$ ~0--
DPersonal Services kS —0- 18 —0- $ -0 3 -0—- |3 -C-
Current Expense [S —0- g -0 & =0-. 3 -0 |3 -0
Repairs and Alterations l$ -0~ & 0O~ s 0 § —0- 3 —0-
Equipment s -0~ 3 —0- 3 -0 s -0- JS -0-
Other 3 —0- 8 -0 g -0- $ -C- 2$ -0-
2. Explanation of above estimates. =
No anticipated economic impact. - ?— ;
= T m
o T &
3. Objectives of these rules: ) ) . _% = =
~s T

See attached preanmble.




4. Explanation of Overall Economic Impact of Proposed Rule.

A. Econamic Impact on State Government.

B. Economic Impact on Polltical Subdivisions; specific Industries;
Specific groups of citizens.

C. Economic Impact on Citizens/Public at large.

Date Magvlé, 1988

Signature of Agency Head or Authorized Representative

7 JO . Johnstonf“
,//, Director
/" Division of Qil and Gas




WEST VIRGINIA FRCCEDURAL RULE
DEPARTMENT OF ENERGY
DIVISION OF OIL AND GAS
CHAPTER 22~-1, 22B-1 and 29B OFFiCE OF

£
SERIES 10 FILED N TH 2y OF STATE

e SECRETARY OF ST
/

THiIS DATE %
ADMINISTRATIVE LAV

Title: Reguests for Information

Section 1, General

Scope
Buthority
Filing Date
Effective Date

S
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Act
Record
Reguest
Reguestor
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e PV N )

3. Pollcy on Disclosure
4. Form of Reguest

5. Reguests Which Do Not Reascnably Describe
Records Sought

6. Misdirected Reguests: Oral Reguests

7. Responsibilities of Public Informaticn
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3
1
1
1
1
2. befinitions 1
1
1
1
2
2
2
2
2
3
Office and Board
8. Denials of Reguests 3
9. Exemptions 3
10. Partial Disclosure 5
5

11. Fees




WEST VIRGINIA FROCEDURAL RULE
DEPARTMENT QF ENERGY
DIVISION OF QIL AND GAS
CHAPTER 22-1, 22B-1 and 25B
SERIES 10

Title: Reguests for Information -

Section 1. General

1.1 Sccpe - This rule prescribes procedures under
which the public may inspect and obtain informaticn and records
generated, develcoped or held by the Division ¢f 0il ané Gas of
the Department o¢f Energy. These rules do not apply to the
disclosure of informatidn to any officer, employee or autherized
representative of the State or Federal government.

1.2 Authority and Related Code Citations — W. Va. Code

§§22-1-13, 22-1-15; 228B-1-2 and 29B~1-1 through 6.
1.3 Filing Date -
1.4 EBffective Date =

Section 2. Definitions.

Unless the context in which used c¢learly reguires a
different meaning, the definitions contained in W.Va. Code

§§22-1-3, 22B-1-1, and 28B-1-2 shall apply to this rule in
addition to the follpowing definitions:

2.1 "Act" means the Freedom of Information Act,
Chapter 29B-1-1 et seqg.

2.2 "Record" means any books, papers, maps, photo-
graphs, cards, tapes, recording or other documentary materials
regardless of physical form or characteristics which are pos-
sessed by the Division. The term does not include materials that
are legally owned by & Divisicn employee in his personal capacity
and dces nct include materials which are readily available to the
public such as books, journals and periodicals available through
a reference library. Nor does the term include documents that
have been advertised as being available to the public, such as
applications or draft permits, draft plans, laws and regulations
or other reports and brochures which may be obtained without a
written regquest. CoT

2.3 "Reguest" means a written reqguest to inspect or
obtain a copy ©f one or more records.
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Department of Energy

Division of Qi1 and Gas

Pro, Rule, 22-1, 22B-1 and 295B
Series 10, Sec. 2

2.4 "Requestor" means any person, including any
natural person, corperation, partnership, firm or assoclation,
who has submitted a reguest to the Divisicon or Board.

Section 3. Policy con Disclosure.

3.1, &2ll1 Division records shall be available to the
public unless they are exempt from the disclosure requirements of
the Act.

3.2. All nonexempt records shall be available to the
public upen request regardless of whether any Jjustification or
need has been shown by the reguestor and regardless of whether or
not..the reguest cltes the Act.

Section 4, Form of Reguest.

A reguest shall be made in writing, shall reasonably
describe the records sought in a way that will permit their
identification and 1location and should be addressed to the
{Information Office of]. the Division of [Insert address to be
used]. ' '

Section 5. Requests Which Do Not Reasonably Describe Records
Sought.

If the description of the records scught in the reguest
is not sufficient to allow the Division to identify and locate
the requested records, the reguestor will be notified within five
working days that the reguest cannot be further processed wuntil
additiconal information 1s provided. Until such additional
information is provide, the five-day time limit under Section 7
shall not begin. ' ' .

Section 6. Misdirected Reguests; Qral Reguests.

The Division cannot assure that requests received by
o0ffices other than those referenced in Secticn 4 will be answered
in a timely manner. The five-day pericd, as provided for in
Section 7, shall begin at the time the Division received the
regquest. Oral or phone reguests for the records may be honored
if followed by a written reguest. The written reguest may be
rand delivered if previous arrangemerit for an appoliniment or to
receive copied material have been made by phone. '
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Department ¢f Energy N _ _ .=
Division of 011 and Gas e
Pro. Rule, 22-1, 22B-1 and 29B .
Series 10, Sec. 7

Secticn 7. Responsibilities of Division. ' -

7.1. The ©Division shall, upon receipt of a written
report, mark the reguest with the date of receipt, and begin te
identify and locate the reguested informaticn or ask for a more
specific reguest under Section 5, if necessary.

7.2. The Division shall respond in writing to the
requestor within f£ive working days of the receipt cof the request.
Such response shall: - - o

7.2.1. Furnish coples of the regquested information;

7.2.2., Advise the reguestor of the time and place at
which he/she may inspect and copy informaticon; or

7.2.3. Deny the reguest stating in writing the reasons
for such denial.

Secticn 8. Denials ¢f Reguests.

8.1. Denials of reguests mavy be issued only in the
following circumstances:

8.1.1. The requested record i1s not known tc exist;
8.1.2. The record is not in the Division's pecssession:

8.1.3. The record is exempt from disclosure under the
Act.

8.2. A letter informing the reguestor o¢f the denial
must be sent within the time pericd specified in Section 7. The
letter must Clearly state the basis for the denial. The denial
notice shall inform the reguestor that he or she may appeal the
agency's action in accordance with the provisions of W.Va. Code
29B.

Secticon 9. Exemptions.

9.1. The following categories cof information are
specifically exempt from disclosure under the provisions of the
ACt;

9.1..1. Trade secrets, as used in this section, which
may include, but are not 1limited to, any formula, plan pattern,
process, tcol, mechanism, compound, procedure, production data,
or compilation of information which is not patented which Is
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Department of Energy

Division of 0il and Gas

Pro. Rule, 22-1, 22B-1 and 28R
Series 10, Sec. 9

kKnown only to certain individuals within a commercial ceoncern whe
are using it tec fabricate, precduce or compound an article or
trade cr _a service or to locate minerals or cther substances,
having commercial value, and which gives 1ts ugers an opportunity
to obtain business advantage over competitors; provided that in
no case shall effluent data submitted pursuant to W. Va. Code
§§20-5A or 22B-1 be considered trade secrets wunder this para-
graph. : '

9.1.2. Informaticon of a personal nature such as that
kept in a perscnal, medical c¢r similar file, 1f the public
disclosure therecf woul® constitute an unreascnable invasion of
privacy, unless the public Iinterest by c¢lear and convincing
evidence reguires disclicsure in the particunlar instance; Provid-
ed, that nothing in this article shall be construed as precluding
an individual freom ~inspecting or «cepying his own personal,
medical or similar file; :

3.1.3. Test guestions, scecring keys and cther examina-
tion data used to administer a licensing examination, examination
for employment or academic examination;

9.1.4. Records of law enforcasment aderncies that deal
with the detéction and investigatlion of c¢rime and the iInternal
reccrds and notations of such law enforcement agencies which are
maintained for internal use in matters relating to law enforce-
ment;

9.1.5. Informaticn specifically exempted from disclo-
sure by statute;

.1.6. Records, archives, documents <ar manuscripts
describing the location c¢f undeveloped historic, prehistorie,
archaeclogical, palecntological and battlefield sites ¢or consti-
tuting gifts to anyv public body upon which the donor has attached
restrictions on usage or the handling of which could 1irreparably
damage such record, archive, document Or manuscript;

89.1.7. Information contained in or related to exami-
nation, operating or conditicon reports prepared by, or on behalf
of, or for the use cf &ny agency responsible for the regulation
or supervision of Ffinancial institutions, except those reports
which are by law required to be published in newspapers; and

9.1.8. Internal memeoranda or letters received or
prepared by any public body.
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Department &f Energy

Division of 0il and Gas

Pro. Rule, 22-1, 22B-1 and 29B
Series 10, Sec. 10

Section 10. Partial disclosure.

If a reqguested record contains both exempt and non-
exempt material, the nonexempt material shall be disclosed’ after
the exempt material has been deleted.

Secticen 11. Fees.

11.1, Fees will be charged reguestors for searching
for and reproducing reguested records, in accordance with the
following:

11.1.1. Copying costs shall be $0.50 per page, provid-
' ed that if the total cost is 1less than $3.00, there shall be no
charge.

11.1.2. The charge for copying materials that must be
reproduced ocutside the Division's facilities shall be the actual
cost of such copying. °

11.1.3. & search fee of $10.00 per hour or fraction
thereof shall be charged fcr the agency's time spent in trying to
locate reguested records beyond the initial half hour used to
locate such records,

11.2. An inveoice for the total amount of fees will be
sent to the requestor. Payment shall be made by check ¢©r money
order made payable t¢ the Department of Energy for Division
records.

11.3. Total cr partial prepayment may be reguired if
the Division determines that the unpaid fees attributable to o¢ne
or mere reqguests by the same reguestor exceed or will exceed
$15.00. '

11.4. Any reguestor whe cannot afford tc pay the
fee(s) established under this secticn may file an affidavit with
the Division stating that the requestor is pecuniarily unable to
pay such fee(s). Upcon the filing of any such affidavit, the
Division shall process the reguest in acccrdance with these rules
and as if the fee{s) had been paid.
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DEFPARTMENT OF ENERGY
DIVISION OF OIL AND GAS

NOTICE OF PUBLIC HEARING oI
AND COMMENT DERIOD ON PROPOSED RULES

SUMMARY: The Department of Energyv, Division cf
propeoses to promulgate legislative and procedural rules
satisiy the reguirements of

ble to the responsibilities of the Division of Cil
regulztions being propeosed have as their objective
" implementation of

the statutory responsibilities imposed

West Virginia Energy Act on the Division of 011 and Gas.

propesal, the Divisicn of 0il

rules and submit them to the Commissioner of the Department
Energy for his review. Subseguently, the rules will ke
to the

tation to the Legislature.

The Department of Ensrgy, Division of 0ii
and Gas will hold a public hearinc on

these propcsed rules on
July 1, 1986, at 10:00 a.m. The public hearing will be held in
the South Briefing Room, Cultural Center,

State Capitel Complex,
Charleston,

West Virginia. Reguests to participate in the
hearing should be filed with Roger T. Hall

'J
iml

ublic

; Department of Energy.,
1615 Washington Street, EBast, Charleston, West Virginia, 25311 ¢n

Pricrity Zor oral presentations will be

0r before June 24, 1986,

SURISE R pyoA S

S

the ful

by Tt

Legislative Rule-Making Review Committee prior to presen-

0il and Gas

to

The West Virginia Enercy Act applica-

and Gas. The

=

12

After considering comments received in response to this
ancd Gas will revise the proposed

oI

submitted




given to those persons who have f£iled a timely reguest to make an
cral presentation. ‘The Division cannot guarantee an opportunity
to speak to persons who have not made such a timely request. The
hearing will begin =zt 10:00 a.m. Registration for speakers and
attendess will begin at 5:30 a.m. ral and written statemants
may ke submitted at the public hearings. Epeakers will be

restricted o 20 minutes.

WRITTEN COMMENTS: The Department of Energy, Division of 0il
and Gas will accept and consider written public commenits on thess
proposals which are received at its offices in Charlesston on or

before 4:30 p.m. on July &, 1386. Send comments to Roger T.

Hall, Department of Energy, 1615 Washington Street, East,
Charleston, West Virginia 25311. The Agency asks that comments
be as specific as possible and that suggested revisions or
correcticns be supported by data where appropriate. All comments
should identify the secticn number cf the proposed rules to which
they are directed.

All comments on this proposal will be =zvailable for
inspection and copyving at the Department of Energy, Division of
0il and Gas, 1615 Washington Street, East, Charleston, West

Virginia 25311. A reasonable fee may be charged for copving,.

FOR FURTHEER INFORMATION CONTACT: . Questions regarding this
notice ~and the proposed rules should bhe addressed to Roger T.

Hall, at (304) 348-3300.




PREAMBLE TO THE PROPOSED RULES
OF THE DEPARTMENT OF ENERCY, DIVISION OF OQIL AND GAS

I. Legal authcrity
II. Background

IIX. Proposed rules

A, Series 1 -~ 0il and Gas Wellsz and COther Wells

B. Series 2 -~ Certification of Gas Wells

cC. Series 3 - Underground Injection Control

D. Series 4 - State National Pollutant Discharge
Elimination System (NPDES)

E. Series 5 - Miscellaneous Water Follutioen Control

F. Series 6 - Dam Contrel

G. Series 7 -~ Sclid Waste Management

H. Series 8 - Hazardous Waste Management

I. Series 9 - Hearing and Appezal Procedures

J. Series 10 - Reguests for Information

IV. Solicitaticon of Comments

I. LEGAT, AUTHORITY
The regulations described in this notice are proposed
under the authority of Chapters 22 and 228 of The West Virginia

Energy Act.

II. BACKGEROUND
On April 12, 19835, the West Virginia Legislature passed

The West Virginia Energy Act making it effective 80 days from

passage (July 11, 1985). The Act is cecdified at W.Va. Cods
§§22Z-1-1 through 22-13-3; 222-1-1 throuch 222-6-6; and 22B-1-1
through 22B-4-13 (1985 Repl. Vol.). In passing The West Virginia
Energy Act, the Legislature found that +there was need for the
consolidation of regulatory power under a single department of
state government to, among other things, achisve "more efficisn

administration, avoid unnecessary éelays in permitting and other

matters, provide better and more expeditious enforcement and




|

application ¢f envirconmental anéd safety laws" with a view towards

making the state's mineral development industry "more competitive

with that in other energy producing states." W.Va. Code §22-i-2

(1885 Repl. Vol.).

o)
Q
i_l
|_l.
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In that Act, the Legislature found the public

the State to Le: _

{a) To foster, encourage and promote the
expleoration for and the develcpment, produc-
tion, utilization and conservation oif coal,
cil and gas and other mineral resources of
the state +through the Zfullest practical
mezns, and at the same time promote econcmic
development in the state, orotect the en-
vironment and enhance safety and health in

these vital industries;

{(b) Te pzovide a corprehensive program for
the exploration, conservation, development
protection, enjoyment, recovery and use of
coal, o©il and ¢gazs=, and other mineral re-
sources in this state;

(c} Tc aid in such a comprehensive program
by creating a single department, dJdesig¢gnated
the departiment of energy, to have the regu-
latory powers with respect to this industry
and *to have the general duties and respon-
sibilities heretofore existing in the depart-
ment ©of natural resources and depariment oi
mines, and that the d&epartment will perform
such duties and functions in cenjuncticn with
the respeciive boards and commissions which
are herein continued in effect; :

(&) To expedite and facilitate the issu-
ance ¢f ‘permits for mines, surface mining
operaticns, <il and gas wells and other well
work; to avoild conflicting permitting re-
guirements and regulaticns in this state or
with federzl agencies; and t¢ provide uniform
policies with respect to this industzxyv;

(e} To provide for a single agency. of this
state to dmplement requirements and programs
c¢f Ffederidl law &ffecting +the exploration,
dewvelopment, oroduction,’ recevery and




utilization ¢f c¢oal, oil and gas, and other
mineral rescurces in this state;

{f) To provide for an agency of this state
which can be consulted with by other agencies
of +this state prior +to the adoption or
implementation of rules, regulations, stan-
dards, programs or reguirements affecting the
exploration, development, production, recov-
ery and utlilization of coal, cil and gas, and
other mineral rescurces in this state.

W.Va. Code §22-1-2 (1985 Repl. Vol.).

The West Virginia Energy Act vested exclusive Juris-
diction in the Department cf Energy cover the issuance of regula-
tions or any and. all permits and other governmental authériza—
tions reguired, or to be reguired, in_all matters pertaining to
the exploration, developrment, preducticon, storage and recovery of
coal, oil and gas and other mineral rescurces including all
safety, conservation, land, water, waste disposal, reclamation
and environmental regulations, permits and authorizations related
to such activities as are called £or pursuanit to the Zollowing

statutes:

W.Va. Code 20-5 (Water Rescurces)

W.Va. Code 20-5A (Water Pollution Control Act)

W.va, Code 20-5D (Dam Control Zct)

W.Va. Code 20-5F (Solid Waste Manacement Act)

The Department cf Energy was specially designated to ke the lead

regulatory agency for West Virginia for purposes of federal
legislationr” relating ~to. such activities. In addition, the

Department of Energy was empcwered with the responsibllity Zor

[




in provisions of the State Hazardous Waste
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Management Act, W.Va. Code 20-3E-1 fhrough 23 {1885 Repl. Vol.).

Beyond these general resguirements, Chapter 228 of The
West Virginia Energy Act establishes a broad range of regulatory
reguilrements impacting on the o0il and gas industry and related
matters. Many of the provisicns in Chapter 22B were previously
within the jurisdiction of the former Department of Mines. Other
provisions were previgusly within the jurisdiction of the Depart-
ment of Natural Resources. The regulations of other agencies are
superseded, in part, as of July 11, 1883 (the effective date of
the_Energy Act) to the extent that those regulaticns conflict

ith the regulatory authority of the Department of Energy.

A
N

Under The Wesit Virginia Energy Act, the Director of the

Division ¢f Q0il and Gas is given the generzl power to proposs oOr

promulgate. rules and regulations; however, the Director is

igated to submit his f£inal actiocon to the Commissioner of the

b

O

Denartment of Energwv for approval prior to the filing of any such
o E x pri J E

o

regulations with the Legislative Rule-MaXing Review Committee,

-

There are several bhases for the jurisdicticn vested in
the Department c¢f Energy by The West Virginia Energy 2Act to
implement the Zfive designated envircnmental stztutes identified
above and found in Chapter 20 o the West Virginla Code. The

Department’'s Jjurisdicition in this area is primarily established

by W.Va. Code §22-1-16 (1983 Repl. Vol.).

pt ‘as otherwise expressly provided in
s chapter or in chapters twentv-two=-a or
nty—two—b of this code, jurisdiction over
“issuance of regulations, or anv and all
iits and other gowe*nmenua< authorizations
1ired or to be reguired in all matters

£33
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pertaining to the exploration, development,
production, storage and recovery of ceal, oil
and gas, and other mineral resources in this
state, including all safety, congervation,
land, water, waste disvosal, reclamation and
envircnmental regulaticns, permits and
authorizaticns called for pursuant to arti-
cles five, five=-z, five-d, and five-£f,
chapter twenty of this ccde, and the enforce-
ment and implementation thereof 1is vested
exclusively in the department cf energy. The
department of énergy is hersby designated as
the lead regulatory agency for this state for
all purposes of federal legislation relating
to such activities.

W.Va. Code §22-1-16. (1985 Repl. Vol.)

ndditionally, +the Deparitment of Energy was empowered with the

responsibility for implementing certain provisions of W.Va,. Code

§20-5E relating to the State Hazardous Waste Management Act.

W.Va. Code §20-5E-7(h) provides, in relevant part, that:

{h) To +he extent that this article relates
to activities with respect to o©il and gszs
wells, liguid injection wells and waste
disposal wells now regulated by~ articles
four, four-b and seven, chapter twenty-two of
this code, the administrater of the oifice of
cil and gas and the shallow gas well review
board has the Jurisdiction with respect to
the regulation of such activities and shall
promulgate such rules and regulations as may
be necessary to comply with the requirements
of this article,.

W.Va. Code §20-52-7(h) (1985 Repl. Vol.).

Finallv, other provisions of the West Virginia Energy Act clearly
provide that specific activities are within the sccpe of juris-
diction of the Department oi Ensrgy.

The Department believes that each of the three previ-
ously mentioned bases of jurisdiction has a definite scope which

zuthorizes regulation (through rules, permits, or other govern-

mentzl authorizations), certain activities carried on in t£his




State, In order %o better facilitate +the understanding of the
regulated community and the public, a2 more complete discussion of
the scope of the Department's Jjurisdiction is set forth below.

"Exploratiocn, Develooment, Production, Storage and

Recovery” - In defining the scope o¢f the jurisdiction of the

=

Department of Erergy, an interpretation of the phrase "explo-
ration, development, production, storage and recovery of . . .
oil and gasz, and other mineral resources in this State"”. is
essentiali. There appear to be two distinct scurces for +the
phrase Yexploration, development, production storage and
recovery."”

The '~te:ﬁs___ﬂexploration, development, producticon”

appear to have besn taken Irom the State Hazardocus Waste Manage-

ment Act, W.Va. Code §20-3E~1 through 23 (1985 Repl. Vel.). That

Act exempts from the coverage of its provisions, pending satis-

actory completion of Certazin conditicns precedent, "drilling

kh

Fh

luids, produced waters and other wastes assoclated with the

exploraticon, development or production of crude oil or natural

gas or geothermal energy.” W.Va. Code §Z0=-3E=-6(a) (Z) (A} (iv)

*

(1885 Fepl. Vol.) (emphasis added). An analysis c¢f the compara-
ble federal provisions Zound 1in sections 3001(b) (2) (&) and

8002 {m) o¢f <the Resource Consservation and Recdvery &Ac:, 42

=

U.5.C.8. §6501 et seg. (1282 & 12835 Cumm. Supp.)! ["RCRA"] (afiter
which the State provisicns were obviously modeled) indicates, in

addition to excluding drilling

Fh

iuidés and preduced waters Ifrom
regulation, that a specific universe of wastes was contemplated

within the terms "other wastes associated with the exploration,




develepment or production of crude oil or natural gas or geo-
thermal energy.”

The terxm 'other wastes associated' 1s specif-
ically included to designate waste materials
intrinsically derived from the primary field
operations asscciated with the exploration,
develcpment or production of crude o¢il,
natural gas, or geothermal energy. It shoulid
cover such substances as: Eydrocarbon
bearing scil in and around the related
facilities; drill cuttings; materials (such
as hydreocarbons, water, sand and emulsion)
produced from a well in conjuncticn with
crude o©il, natural gas, or. geothermal energy;
and the accumulated material = {such as
hvdrocarbon, water, sand and emulsion) from
production separators, fluid testing vessels,
storage vessels and preduction impoundments.

The phrzse ‘'intrinsically derived £from
the primary field operations ., . ., ' is
intended to differentiate expleoration,
development and productlion operations Zfrom
transportation (from the point of custedy
transfier or of producticn separation and
dehvdration) and manufacturing operations.

H., Conf. Rep. No. 86-1444, 96th Cong., reprinted in 1580 U.S.
Code Cong. & 2d. Newe 35019, 5031.

EFPA has recently offered cone possible interpretation of
the scope of the terms "exploration, development or production of
crude o¢©il or natural gas or geocthermal energy" in its draft
sampling strategy for completion £for the study reguired by
secticn 8002 (m) of RCRA. Cffice o©f Water Regulations and

Standards-Industrial Technology Division, U.S3.Z.P.A., 0il and Gas

Exploration, Develcpment and Prcduction -~ Sampling Stratecy -

Draft (May 5, 1986) [hereinafter "Drafit Sampling Strategy”].

According to legislative history for the 1930
RCRA amendments, Congress intended to exempt
cnly those waste streams associated with
expleration, development, and croduction

activities ~for oil and gas, andé feor




geothermal resources. Wastes generated Ifrom
the transpeoritation of ©il, gas, or geothermal
fluids, from natural gas processing, or from
0il refining would not be considered tc be
within the scope of the exemption. Based on
the legislative history, EPA interprets thes
exempticn to include only those waste streams
cenerated from exploration, development, and
production of oil and geothermal resocurces.

Scme of the waste streams include:

- drilling fluids

- well treatment fluids
- completion fluids

- workover f£luids

- produced watex

- procduced sand

- tank bottom sludges

However for the o©il and gas extraction
industry, the exempticn is not interpreted to
include those wastes produced from pipelines
(£or example, £rom hydrcstatic testing or

from pipeline ocperations). Nor does the
exermption include waste streams Ifrom gas
processing facilities. (for example, spent

iren spongel}.

Drafi Sampling Strategyv at 12,

EPRA then went on to further elzborate on the scope of

the terms "exploration and develcpment” and "production."

Exploration and development activities for
the extracticon of oil and gas include work
necessary to locate, driil, stimulate, and
complete wells.

Eroduction activities include all post-com-
pletion work necessary to bring hvdrocarbon
reserves or geothermal fluids from  the
producing formation{s) tc¢ the - point of
transmissicn., These acitivities include basic
cil/water/sediment sevparation, separation of
gas liguids from nztural g¢as, gas dehvdra-
tion, pumping, collection, steocrage, and other
production practices. '

Draft Sampling Stracegy at 13, 15.




The Division will interpret +he terms "“exploration,
develcpment, production™ as conferring on it the Jjurisdiction to
regulate the following sources related to activities carried

forth pursuant to W.Va. Code §§20-5; 20-5A; 20-3D; and 20-5%:

1. The exploration, develeopment and production of oil
up to the point cf custody transfer at the metering unit;

2. . The exploration, development and production of gas
up to the peint of entry into the transmission line.

Additionally, the Energy Act alsq includes the terms
"sterage and recovery" in defining the agency's jurisdiction over
these programs. This language c¢learly recognizes the Department
of Energy's expressed authority to regulate the sitorage of
gas in underground storage reservoirs and the subsequent opera-
tion ¢of rescovering the stcred gas from the reservolr.

West Virginia Hazardous Waste Management 2ct - As

previcusly noted, W.Va. Code §20-5E-7(h) vests regulatory juris-

iction over hazardous waste activities relating to oil and gas

[o T}

wells, licuid injection wells and waste disposal wells regulated,
at that time, by the Administrator of the 0Offiice of 0il zndéd Gas
and the Shallow Gas-Well Review Board. Because The Wes:ti Virginia
Energy Act replzaced the Administrateor of the 0Office of C©il and
Gas with the Director of the Division of Cil and Gas, the Direc-
tor now has the zregulatory authority formerly given <o the
Administrator by that provision. The Division interprets this

language as conferring jurisdiction on it in the following areas:




1. Shculd it be necessary at scme peint in the future
for "drilling fluids, produced waters and other wastes associated
with the explora?ion, development or producticn cf crude oil or
natural cas or geothermal energv"” +o be regulated as a hazardous
waste following action by U.S5.2ZPA, and both houses of Congress,

and declaratien by the CGovernor [pursuant to W.Va. Code

§20-5E-6(a) (2) {A)1, it will be the responsibility cf the Division
to determine how such wastes will be identified or listed as
hazardous waste and how such wastes will be managed;

2. To the extent that it 1s appropriate to regulate
under. the state Hazardous Waste Management AcCt any waste asso-
ciated with the storzge and recovery of gas, that regulation will
be undertaken by the Division; and

3. Class I and Class IV wells under the State Under-
round Injection Control Program (Series 3 of these proposed

-

rules) would be appropriately regulated by the Department oF

W

nergy, if such wells are related to the disposal of hazarcous

Iz

waste associated with the wastes described in paragraphs 1. and

2. above. .

Other Specific Statutorv Provisions Vesting Jurisdic-

tion in the Devartment of Energy - Remaining terms of The West

Virginia Energy Act also make it clear that the following activ-
ities, among others, are within the scope of jurisdiction of the
Divisicon:

2 Transportation of Cils, W.Va. Code §22B-3;

2. Underground Gas Storage Reservoirs, W.Va. Ccde §22B-4.




III. PROPOSED RULES

A Series 1 - 0il 2nd Gas Wells and Other Wells

This series iz based upon regulaticns of the ZIZormer

LY

Department of Mines relating to .this ftopic. The previous recgu-

lations have been edited o the extent necessary to reflect the
enactment ¢f The West Virginia Energy Act which, among other

things, repealed W.Va. Code §22-4 and enacted new articles.

Thus, c<ross-reference have been updated, as well &as authority
sections. Textual revisions have been made, where appropriate,
to create consistency and clarity in the use ¢f language,

particularly where technical criteria are defined. Regulations

n

governing hearing and appeal procedures, formerly found in Serie
1 of the Department of Mines regulation, have been deleted from
this proposed Series 1 and are now conitained in the proposed Se-
ries 9 rules, Hearincg and Appeal Procedures. )

In addition to these technical and editing changes, the
propesed Series 1 differs from the previous rule in two principal
areas,

Secticn 3, among cother +things, details recuirements
related to. the designation of operator agents for service of
process and notice to the Director ©f ownership and transfer of
title by well owners. The vroposed rule provides for designation
of agents of cperators for purposes of service of process, and

reguires notice of each change of well ownership and designation

1)

of an agesnt by the transieree operator. The rule encourages

designaticn cf a successor agent as an integral part of any well




transfer transaction by providing that the bond furnished by the
transferor will not be released until designation of a successcr
agent for service has been mads by the new-owner.

\

Section 10 pertains to the furnishing of bonds with =z
ccrporate  surety, cash or alternative collateral security
reguired pursuant to The West Virginia Energy Act. The section
now addresses the sufficiency of bonds furnished priocr to July
11, 1885, in certain cases, and making provisions for additional

anket

]
o
|-

surety or security with applications where single well o

bonds in effect do not mest currenit recuirsements and new work is

In Section 15.1.1 the Division proposes to allow the
annual report of oil and gas production to be filed on a2 report

Mt

form or in any other form =authorized by the Director. ~ Thi

[0)]

H

change should facilitate the use of elegtrp;ic datz transfe
where the operator has that capability.

Section 16.5.2 is proposed to be changed by deleting
the absclute prohibiticn agazinst the discharce of =ali weater into
fresh watexr. 'This chance is necessitated by the development of
discharge permits which regulate this discharge in a way that

chneology based and water guality base

1]
Ql

assures compliance with t
criteria.

Finally, the Division proroses to add a new section
that would allicw the Director to address site specific circum-
stances by deviatin from generally apprlicable requirements . in

certain cases.

1=
o8]




B. Series 2 - Certificaticn c¢f Gas Wells

The Natural Gas Policy Act of 1978, 15 U.5.C.8. §3301
et seg. (1982), was signed into law on November 9, 1978. Pur-
suant to the provisicns of that statute and the regulations
promulgated by the Federal Epergy Regulatory Commissicn, various
states are permitted to make findings as to. certain c¢lasses cof
natural gas wells located within the state. As successor te the
former Cffice of 0il and Gas of the Department of Mines; ths

0il and Gas has been authorized +o act as the

Hy

Pivision o
jurisdictional agency for the State to implement the recguirements
of the Natural Gas Folicy Act ox 1378.

Series 2 governs and appiies te proceedings under W.Va.
Code §22B-1-2{(g) {11) (1985 Rerl. Vol.}! concerning gas wells and
implementaticn ¢f the Natural Gas Policy 2ct ¢of 1978 and perti-
nent federal regulations.

The proposed Series 2 is based uponfa regulaticon of the
former Depariment of Mines. Series 2 has bheen edited to the
extent necessary to reflsct the enactment of The West Virginia
Energy Act. This editing c¢f former Part II (now proposed
Series 2) reguired renumbering of sections. In this connecticn,
the Zormér Regulation 36 has been combined with the Iformer

Regulations 14 and 24 of Part I and included in Series 4 of thes

11

proposed rules,

C. Series 3 - Underground Insection Control
]

Title XIV of +the Public Hezlth Service Act, known
commonly as the Safe Drinking Water 2ct, 42 U.5.C.8. §300f et

seg. - (1%82), «reguires, among other things, +that the EPA




Administrator issue regulations estzblishing minimum reguirements
for the regulation of the injection of Zluids in order to protect

underground scurces of drimnking water. The Safe Drinking Water

iy

Act provides further that states may develcp programs Known &s
State Underground Injection Control ["UIC"] Programs based on
Iederally established regulations. If & state program is Judged
to ke "as stringent as" the federal prcgram, a state may obtaln
primacy for that program and become responsible for its subse-
guent implementation and enfarcement.

In West Virginia, priocr tc 18985, the State
Resources EBoard served as the sole authority for the promulgaticn
0of rules and resgulaticns for the coptrol of the State UIC pro-
gram. West Virginia received delegation of the Federal UIC
program, effective January 9, 1884, 48 Fed. Reg. 35127 {(Dec. 9,
1883). The current version of the Water Resources Board's UIC
regulations were £f£iled as emsrgency regulatz ns on January &,

1286. Those reguleticons list as autherity for their opromulca-

tion, ¥W.Va. Code §20-5A-3(k) (2), which refers generally +o the

power and authority ¢f that 3Board to adopt regulations for the

prevention, contrel, and abatement of pollution and to facilitate

-

the State's participation in the National Pollutant Discharge

Elimination System under the federal Clean Water Act. Authority

for the. Department of Natural Resources %o issue permiis for

underground injection wells «c¢can be found in W.Va. Code

§20-52-5{(b] {7), which provides, in pertinent part, that:
(b} It shall ke unlawiul for any person,
unless he holds a permit therefer from +the

e
department, which 1s 3in Zull force ané

effecs, to:




(7) Operate any disposal well £for the in-
jection or reinjection underground of any
industrial wastes, incliuding, but not limited
to, liguids or gases, or convaert zaznv well
into such & disposal well or plug cr abandon
any such dispeosal well,

W.Va. Code §20-82-5{(b) (7) (1985 Repl. Vol.).

The sole. authority of the State Water Resources Board

-

to remulgate regulaticons and of the Devpartment of Natural
p - gu -

Resources toe issue permits concerning the underground injection

inte wells o¢f wastes associated with the exploration, develon-

—~

ment, production, storage and recovery of oil and gas and related

~— ]

minerals was superceded by the passage of The West Virginia

'U

Energy Act. The Energy Act has, as one of its declared purpcses:
(e} To provide Zfor a single agency of +his
state tc implement requirements of programs
of federal law affecting the exploration,
cdevelopment, production, recovery and uti-
lization o©f cozl, o©il and gas, and cther

mineral resocurces in this state. . . .

W.Va. Code §22-1-2(e} (1585 Repl, Vol.).

The Department of Energy is to play 2 lezZd rcle in the
new regulateory scheme. This is c¢learly contemplated by W.Va.
Code §22-1-€, which provides, in pertinent part, as follows:

Except  as othexwise expressly provided in
this chapter or in chapters tfwenty-two-a or
twenty-two-b of this code, jurisdiction over
the issuance of regulatiocns, or anv and all
permits and other governmental authorizatiocns
*equl*ed or to be required in all matters
pertaining to¢ the etp1ovatlo", development,
production, storage and recoverv of coal, 0il
and gas, and other minerzl resources in this

gtate including =all safety, conservation,
land, water, waste disposal, reclamaticn and
envircnmental regulations, permits and

zuthorizations of'such activities called for
pursuant to articles five, five-a, five-4,




five-f, chapter 20 of this code, and the

and

enforcement and implementation thersof is
vested exclusively in the Departmen of
Inergv. The Department of Energy i1s herebv

cdesignated as the lead regulatorvy agency for
this state for 21l purpcses of federal
legislation relating o such activities.

W.Va., Cocde §22-1-16 {1985 Reprl. Vol.) (emphasis added).

The assumption of the State UIC program by the Depart-

nergy's Division of Cil and Gas is specifically support-

i1

ment of

B

& by several statutory provisicns found 1in Chapter 22B of the

®

Energy Act. The Director ¢f the Division of 0il and Gas 1is
reguired %o adcopt rules and regulaticns to assure that the
regulations, permits and authorigations issued bv the Director

are adeguate to satisfv the purposes of the Ensrgy Act, particu-

n

|

arly with resvect to the consolidaticon ¢f the wvaricus state and

=

federal pprograms which place permitting regulirements on the
exploraticn, development, producticn, storage and recovery of the

state's o©il and gas. W.Va. Code §22B-1-2(c) (18) {1985 Repl.

Vol.).

Additionzlly, the Director is regquired to perfcrm such
acts as may be necessary oOr appropriate to securse to the state
the benefits of federal legislation establishing programs relat-
ing to the exploration, development, production, storage, and

recovery of the state's oil and gas, which programs are assumable

by the state., W.Va. Code §22B-1-2{¢c) (17) (1885 Repl. Vol.).

Finally, as it relates to any person conducting activ-~
ities which are subject to the jurisdiction of the Division of

Gas, the Director is empowered to issue water pollution

[l

C

i

1 am

centrol permits for the c¢peration ©f any disposal well for the




injection or reinjection underground of any pollutant, including,
but not limited to, liguids or gases,; or ccnvert any well into
such a disposal well or plug or zbandon any such disposal well.

W.Va. Code §22B-1-7(k}) (6) (1985 Repl. Vel.).

Specific provisicns on the drilling ©f wells for the
introduction of liguids to recover oil or for the introduction c
liguids for the dispcsal of pellutants or effluent therefrom and. .
for converting any existing well for such purposes are found in

W.Va. Ccde §22B-1-14 (1985 Repl. Vol.). This section recuires

the issuance c¢f a permit to &drill or convért such wells contin-

gent upon compliance with all of the bonding provisions found in

W.Va. Code §22B-1-12 (1985 Repl. Vol.). The well operator
additionally wmust provide & plat prepared by a registered

engineer or licensed land surveyor indicating certazin statutorily

required infocrmation. When a well 1s proposed to be drillied or

converted for +the purpese, as provided Zor in W.Va, Code

$§22B~1-14, and the wells ar¥Xe located above a seam of coal,
certain cother limitations apply. These limitaticons are set forth

in W.Va. Code §22B-1-16 (1985 Repl. Vol.).

Additional authoritv for the regulation by the
Department of Energy oI underground injection wells which inject
hazarcdous waste from oil and gas activities may be Ifound in the

State Hazardous Waste Management Act, W.Va. Code §20-3E-1 et seq.

{1985 Repl. Vol.). W.Va. Code §20-3E-7(h) provides, in pertinent

part, as follows:

{h) To the extent +theat this article relates
to activities with respect to c¢il and gas
wells, liguid injecticn wells and waste
dispecsal wells now regulated by articles

[
~1




four, four-b and seven [§§2Z-4-1 et seg.;
repealed; 22-4B-1 et seg.; repealed; 22-7-1
et. seg.; repealed], chapter twenty-two of
this code, the administratcor of the cffice of
oil and gas and the shallow gas-well review
board has +the FJurisdiction with respect to
the regulation of such activities and shall
promulgate such rules and regulations as may
be necessary to comply with the regquirements
cf this article,

The Department of Energy interprets this language as
vesting Jurisdicticn in itself toc regulate those wells which

intect hazardous waste from facilities relatin to the "explor—
=

ation, development, production, storage and recovery of coal, oil

and gas ard other mineral resources." A more detailed explana-~

"

tion of this phrase, which defines the scope of the Department o

Fh

[

ag

m

Enercy's regulatory Jurisdiction in W.Va. Code £22-1-18& (

Repl. Vol.), is found in Part II of this Premable.

I+ is clear from a review of <the previously cited
statutcry authority that the Division has authorxity to regulate
the great majoriiy of undercround injectiocw wells that zre
presently classified under the existing Series IX regulations of
the ‘State Water Resources Board to the extent that those wells,
are related to the. "sxploration, development, production, storage
and recovery" of oil and gas and other mineral resources in this
State. Under the system of classification used by the Water
Resources Board, injection wells are categorized intec Ifive
clasgzes of wells., These detaziled classifications are presently
found in Secticn 4, Series IX of the Board's regulztions. An
examinaticn of the descriptions of the underground injection

wells covered by the State program at the present time indicates




that the great majority of wells in those categories effect the
exploration, development, producticon, sterage and recovery of oil
and gas and other mineral resourges in West Virginia. Under this
classification system, it is clear that all Class II and Class
IIT wells fzll into this category. 2éditionally, certain
injection wells described in Class I also £fall within this
description, most specifically those injection wells described in
subsections 4.5.b, 4.5.4, 4.5.1%, 4.5.9, 4,.5.h, and 4.5.7.
Finally, those wells in Classes I and IV which inject hazardous
waste from mineral resource facilities and ithose wells in Class V

relzted to mineral resource facilities would also fzll undexr the

jurisdiction cf the Department of Energv. In short, thcse wells

remaining within the clear Jurisdiction of the Department of
Natural Resources {DNR) and the Water Resources Board (WEB) would

only be & very narrow porticon of Class I, IV and V wells

unrelated to the exploration, development, production, storage
and recovery of oil and g¢as and other mineral rescurces in the
State. "Even thoss wells that wouldé remain within the
Jurisdiction of DNR and WRB would be recuired tc obtain permits
from DOE under other authority.

The Unitsd States Envircnmental Protection Agency has
promulgated régulations on state underground injecticn control
program reguirements in 40 C.F.R. Part 145, which relate to the

assumption  of primacy by states of the underground injection

rk

egqulaticns, the

hese

H

control program. Under the provisions of
Agency does not reguire that authority for sitate programs reside

in & single agency. However, 40 C.¥.R. §145,23(b) provides that

-




if more thzn one agency i1s responsible for the administration of
the UIC program, each &agency must have statewide Jurisdictien
over a class of activities. The responsibilities of each acgency
must be delineated, theilr procedures for coordination set forth,
and an agency may be designated as a "lead agency" to facilitate
communications between EPA and the various siate agencies having
program respcnsibilities. Any state seeking to administer the
UIC program must submit a Memorandum of Agreement to EPA for
approval. 40 C.F.R. §145.25. The West Virginia Energy Act
designates the Department ¢f Energy toc be the "lead agency” in
the formstion and implementation of the Stazte Underground In-

jection Centrol Program. Accordingly, these propesed regulations

constitute the f£irst step in the assumpticn of that role. The

creposed regulztions reflect the adoption of a regulatorv scheme
fer the control o¢of underground injection wells designed to
maintain primacy. The concept of incorporati@n by refesrence has
been used throughgut the regulaticns as a mechanism to assure =z
more efficient and simple program, from the viewpoint of the

regulated ccommunity, the Division of Cil and Gas and the public

3

at large. VWhere provisions are different £from, or in additio

fe

()]

eral program have been deemed desirable, those provi-

2

to, th
sions have been inciuded in the preoposed rule.

The proposed UIC regulations generally incorporate by
reference federal language or set Zorth separztely language of
the existing UIC regulations of the Water Resources Beard where
no comrarable federal language exists. In +two instances,

however, languace is keing proposed by the Director which has no




counterpart in either the federal or Water Resources Board UIC
regulations.

First, propeosed secticon 17.4.6 prevides that only one
permit shall be issued Efcr the construction and operation o©f any
undergreound injection well covered py the Department of Energy’s
regulations. Opsraticn of the well shall be conditioned conly
upon a subseguent mechanical integrity test. This provision was
incluced in +the . proposed regulations to make it clear that
issuance ocf the UIC permit constitutes approval fo commencs
operation c¢f the well, subject only tc acceptable results as a
mechanical,integrity test.

Second, proposed section 17.4.7 provides that injection
pressures at levels up to 20% o©f the fracture pressure of the
injection =zone will be allowed in +the operation of the well,
Injection at pressures 1n excess of 20% may be approved at the
Director's discretion on a case-by=-case de&onstration by the
applicant.

b. Series 4 - State National Fcllutant Discharge
Elimination Svstem {NPDES)

rt

utant

[

cnal Pol

(S8

This series governs the State HNat
Discharge Elimination System (NPDES) Program for all facilities
and .activities affectipg the exploraticn, development, - produc-
tion, storage and recovery o0f oil and gas, and relatsd mineral
resources ZIZor point source discharges +to surface waters of the
State. It is recognized that the Director of the Division of 0il
and Gas alsc has authority to issue other types of water pecllu-

tion control permits pursuant to W.Va. Code §2Z2B-1-7. These

’
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Series 4 «regulations, howeaver, dJdeal with NPDES reguirements
necessary for the delegation of that program £rom EPA to the
Division of Oil and Gas as outlined in 40 C.F.R. Part 123.
Similar NPDES regulations of the State Water Resources
Board were continued in effeci by The West Virginia Energy Act
until +he Division promulgated superseding regulations. These
proposed regulations are part of the transition from the Division
ocf Water ResdoUrces of the Department of Natural Resources to the
Division ¢f 0il and Gas c¢f the Department ¢ Enercgy for purposes

oI permit issuance.

Clean Water Act. In order +to administer and enfiorce that program
in lieuw of EPA, it is necessary that the Division c¢f Cil and Gas
promulgate ragulations which must be approved by EPA to delegate
the program to West Virginia for these point sources.

The proposed regulations essentiaily incorporate by
reference all of the EPA regulations which are necessary to
achievé delegation of the NPDES program for the oil and gas
industry. Some previsions, which are fully set cut in the text
of the propossd regulations, differ from the Zfederal regulations

or are in addition to those federal regulations, where state law

reguires deviations. Alsc, scme additional provisions have been
)

included which increase the flexibility of <the Director in

i£3

administering the permit program to take account of fact-specifi

eas of regulatory ccntrol or permit

fu
5

czses or to deal with

conditions which have no counterpart EPA regulations, but which




B

serve %o improve the Stats program. Set Zorth kelow are

significant features of the proposed regulations.

1.

1=

Continuation of expiring permits - The provisions of

Section 3.2.4 are meodeled on the Water Resources Board rules

and W.Vz., Code §20-5a-7 which statutérily limits the amount

of time a permit c¢an be extended.

Confidentiality - EPA  has extensive confidentiality

regulations 4in 40 C.F.R. Part 2; however, +the Divisicn's
proposed rules in Section 3.3 are simple, brief and tied to

our State Freedom of TInformation Act which protects trade

. secrets, EPA does not at present reguire adoption of its

40 C.T”.R. Part 2 rules for program delegation. The
Division's proposed confidentiality rule is similar to that
cf the Water Rescurces Board.

Separate storm sewsrs - The existing storm water provisions

of +the Water Resources Bocard have been used in thess
proposed rules 1in Section 4.3. U.S8. EPA's rules are
currently in litigation and may well change. The Division
will review this reguirement in the future when U.5. EPA's
rule becomes more certain.

Inspection and entrvy = These provisions in Section 5.3 are

‘more limited than EPA's to conicrm the rules to state law,

W.Va. Code §20-52-3(d)., 3See 40 C.T,R. §122.41(i).

Analvtical wariability - Secticns 5.5 and 6.6.1 recognize

the cobligation c©f the permittee to certify as accurate test

results which 4inherently contain analyvtical variazbility.

23




The proposed rule sets forth a mechanism to tzke this into
account in +the Divisicn's regulatory program.

Real time water cuality control - Section 6.2.1 recognizes

the control technigue o0f £flow management to meet water
quality criteria and sets out rules by which toxicity
festing and limits may be imposed. The Division's provision

includes additional reguirements establishing when toxicity

+testing may be imposed and when water-guality based limits

should be imposed. These new provisions are consistent with

H-

U.S. EPA's policy on water-cualiify based permit limits Zor

tr

toxicity pollutants (47 Fed. Reg. 9016-13, Mar. 5, 1984)

which recognizes the need for a threshold test on toxieity
monitoring and points out that the primary focus of toxicity
monitoring should be the protection oi the receiving-stream.

Schedules of compliances - The proposed rules in .

Section 6.3.1 specifically refer toc ¥.Va. Code §20-32-7

which deals with when phased abatement may be allowed under

ddition to the provisions

[y

state law. This authority is in

incorporated by reference in 40 C.F.R. 122.47.

+

permit - Section 8.11 is In

ective date ¢

Hy
s

Hh

Issuance and ef

I.

conformity with EPA rules establishing the effective date of
a permit but would-also allow an earlier effective &ate if
the permittee so reguests {less than 30 days).

Emergency permit modifications and temporary pvermits -

Secticn 8.21 provides for an emergency or temporary permit
{up teo & months) and would allow them to be issued Ior

experimental practices. These new provisions would enhance




the Director’s regulatory flexibilit and =allow limited
g ¥ :

duraticn permits for special neeads.

E. Series 5 - Special Water Pollution Control

This series consists of a number ¢f miscellaneous regu-
laticns which relate to the control of water pollution. ZInitial-
ly, the subject matter for each section was derived from counter-
rart regulations of the State Water Rescurces Board.

Section 3 of the proposed regulaticns contains regquire-
ments for reporting certain Spills and accidental discharges to
waters of the B8State from facilities operaited in connection with
the exploration, develcopment, producticn, storzge and recovery of’
0il and gas &#nd related mineral rescurces in this State. This
section requires reporting in three different instances:

{1} Where reporiing is required under Section 311 of-
the federal Clean Water Act; -

(2} Where effluent limitations established in any oil
anc gas general permits are exceaded as a result of an upset or

(3} Where a pit fails and the result is a discharge to

a surface water of the state.

The report is initially made by telephone. A written verifica-
tion of the report is to be submitted if recuested by the Direc-
tor ¢i the Division of 0il and Gas.

or determining

fh

Section 4 sets Zforth the procedure
wasteload allocaticns for discharges of sewage and other wastes

from facilities operated Iin connection with the exploraticn,




develeopment, production, storage and recovery of ¢il and gas and
related mineral resources.

Section 3 applies to sewage treatment plants with
capacities of 40,000 gallens per day or less which are operated
in connection with +the exploration, dJ&evelopment, production,
storage and recovery o¢f oil and gas and zrelated minerzl

resources.
3

Section € establishes filing fees £for permits iIssued

pursuant to W.Va. Cede §22B-1-7, including the registration of

elis .pursiant +to the oil anéd gas general permit for drilling

%

fluids issued by the Division. The $50.00 fee applies to initial

submittals of site specific permit spplications only.

F. Series 6 - Dam Control

The Energy Act émpowers the Division of ©il and Gas to
establish regulatory reguirements with respect to the Dam Control

Act, W.Va. Code §§20-3D-1 through 14 (1385 Repl. Vol.), *to the

extent that those . requirements pertzin +o +the exploration,
development, production, storage and recovery of cil and gas and
related mineral rescurces in this State. Accordingly, Series &
is made expressly applicable to these activiities and the regula-
tions of <the Department of Natural Resources related. to dam
contrcl are superceded to the extent that they apply ¢ these
sources.

The substantive regulzatory recuilrements which are being
proposed are identical fo the substantive regulations of the

Department of Hatural Rescurces relating fo dam control. Certzin

25




changes have been made +o streamline the regulations and to
cenform the regulatory authority to that of the Division of 0il

and Gas.

E. Series 7 - Sclid Waste Management

The Energy Act alsc vests exclusive jurisdiction in the
Department of Energy with respect to the regulation of the
exploration, development, production, storage and recovery of oil
and gas and related mineral rescurces in the State pursuant to

the Solid Waste Management Act, W.Va. Code §§20-5F-1 through &

{1885 Repl. Vol,.).
In proposed Series 7, the applicability of the regu-

imited %¢ +those activities involving exploration,

-

lazticn 1is

development, production, sitorage and recovery of oll and gas and
P 2 = b

related mineral resources in the State. Tc the extent that the

regulations of the Department of Natural ﬁesources relate to
these activities, their rules ars superceded.

The Division of 0il and Gas has proposed the establish-
ment of a permit by rule, to the extent that a solid waste facil-
ity complies with the regulatory and permitiing regquirements cf
Series 1 of _these propeosaed regulations wherein the Division

-

already takes into account the disposal cf solid waste. In these

9]

cases in which a facility would not be subject to the permittin
requirements of B8Series 1, the proposed regulations call for a
spaciiic permit 4o be issued by the Division upon application and
in accordance with such reasonable terms and conditions as may he

prescribed by the Director ¢f the Division. In issuin the




ermit, the Divisicn weould alsc be bound tto assure compliance
! - e

with the requirements cf the State Solid Waste Management Act.

F. Series 8 - Hazardous Waste Management

Under +the terms o©f the Energy Act, the Department of
Energy is authorized to exercise all power and duties vested in
the .Administrator cof. the C0ffice of 0il and Gas and the Shallow

Gas Well Review Board pursuant to W.Va. Code §20-5E-7{(h). That

section reads, in pertinent part, as follows:

() To the extent that this article relates
to activities with respect to oil and gas
wells, 1iguid injection wells and wastse
disposal wells now regulated by [W.Va, Code
§§22B-1~1 et seqg.; 22-7-1 et sec. and 22B-4-1
et seg.] the [Department of Energy] has the
Jurisdiction with respect to the regulation
of such activities and shall promulgate such
rules and regulaticns as may be necesszry to
comrply with the reculrements of this article

- - - -

The Division of 0il and Gas interprets this provision
as placing on it the obligation to regulate all hazardous waéﬁe
activities idinveolving the injection of such wastes into wells to
the extent that such wastes are associated with the exploration,
development, production, storage and reccovery of oil and gas and
related mineral resources of <this tate. A mere detailed
evxplanation of the scope of the Department of Energy's regulatocry
jurisdicticon c¢an be Zound in Part II of this Preamble. Accord-

whnich authorizes =a

m

I(j
]
|
ot
o8
ket
H
[
f-
]

ingly, Seriles 8 includes
hazardous waste permit IZor facilities which receive hazardous

waste exclusively Zrom o©il and gas operaticns where these




facilities have underground injection control permits issued by

ul

4

the Division and otherwise comply with the regulatory permitti

n

recuirements of .Series 1 of these proposed rules. Facilitie

0

receiving hazardous waste from activities other than oil and ga
operations must obtain such additional authorizations f£rom DNR
and other agencies as may be reguired by law,

In addition, the Divisicn of 0il and Gas interprets the
Stzte Hazardous Waste Management Act to place on it the respon-
sibility to regulate those waste materials that are associated
with the exploration, development or producticon of crude oil or

natural gas or gecthermal energy which are currently exempt from

regulztion as hazardous waste pursuant to W.Va. Code
20-52-6(=a) (2) (A} (1985 Repl. Vol.)}). Accordingly, the Division
proposes to adeopt a regulation exempiting such wastes from regu-
lation as hazardous waste. These wastes will be subject only to
other applicable provisicns of federal or state law in lieu of
their regulation as hazardous waste until such time as the United
States Envircnmental Protecticn Agency completes it study of
these wastes mandated pursuant to Section 8002 of RCRA and
promulgates regulations with respect to such wastes and that the
regulation of such waste has bkeen authorized by an act of
Cong;ess in accordance with §30031{b) (2} of RCRA. At the time the
Governor Issues a proclamation finding that at least 6 months
have elapsed since the satisfacticn of these reguirements as
reguired by State law, the Division will undertake whatever
regulatcry action woulé be necessary to discharge its respensi-

bilities under the State Hazardous Waste Management Act.




G. Series 9 - Eearing and Appeal Procedures

The provisions of Series 9 govern and apply to ail
hearings befcore the Division of 0il anéd Gas under the provisions

of W.Va. Cocde §22B-1 and the Netural Gas Peclicy Act of 1978,

Series 9 is a procedural rule which consolidates the hearing and
appeal procedures contained in various provisions of the rules of

the former Department of Mines.

H. Series 10 =-: Reguests for Information

Series 10 of the propesed regulations 1s & procedural
regulation setting forth the Division's policy on discleosure of
information pursuant to the State Freedom of Information Act

(W.Va. Code §29B-1-1 et seg. ({1980 & 1585 Cum. Suvpp.!.

IV. Sclicitation of Commeﬁts
The Division of ©il and Gas invites public partici-
pation in this rulemaking and reguests comments on the proposed
rules discussed in this notice. The Agency asks that ccmments be
as specific as possible and that suggested revisions or correc-
tions be supported by data, Comments should identify the section

number of the proposed rules to which they are directed.




STATE OF WEST VIRGINIA

DEPARTMENT OF ENERGY
1515 WASHINGTON STREET, EAST
CHARLESTON, WEST VIRGINIA 25311
TELEPHONE.  348-3600

ARCH A MOORE, UR. KENNETH R. FAERBER
GOVERNCR COMMISSIONER

October 21, 1988

The Honorable Ken Hechler

Secretary of State

Capitel Building T
Room 157-K -
Charleston, West Virginia

Dear Mr. Hechler:

Pursuant to West Virginia Code 28A-3-13, I
hereby withdraw Series 9 and Series 10 of the
West Virginia Legislative Rule, Depariment of
Energy, Division of 0il and Gas, Chapters 22-1
and 22B-1 filed with your coffice on May 14, 1988,

Your ccopsretilion and assistance in this matter
is very much appreciated,.

Sincerely,

2

il
Joh
Director )
Cil and Gas Division

1)

ik




STATE OF WEST VIRGINIA
DEPARTMENT OF ENERGY
DIVISION OF MINES AND MINERALS
16715 Washington Street, East
Charlaston, West Virginia 25311
Telephone: 348-3500

ARCH A. MOORE, JR.
Governor

May 14, 1986

Honorable Ken Hechler
Secretary of. State

State Capitol Building
Charleston, West Virginia 25305

Dear Secretary Hechler:

Dilease find enclosed one copy of proposed legislative rules
for the VWest Virginia DPepartment of Energy to be recorded and
filed with your office. This submittal includes the proposed
rule "West Virginia DRepartment of Energy, NDivision of Qil and
Gas, Chapter 22-1, Chapter 22B-1, Series 1-10", a preamble to
the regulaticns, the public hearing and comment notice, and the
accompanying fisecal note. ’

T

I respectfully reguest that these documents he appropriastely
processed by your office.

If you have any guestions regarding
this matter, please feel free to contact Roger T. Fall at
348-3500. - -

Sincerely,

John B
Director

Division of 0il and Gas
JHI /Tha




