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Ms. Judy Cooper

Director, Administrative Law Division
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RE: 38CSR10 - Office of Environmental Advocate

Dear Ms. Cooper:

DAVID C, CALLAGHAN
DIRECTOR

This is to advise you that I am giving approval for the
filing of the above-captioned Interpretive Rule with your Office.

Your cooperation in this regard is very much appreciated.
If you have any questions or reguire additional information,

please feel free to contact Roger T. Hall at 759-0515.
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OFPICE OF ENVIRONMENTAL ADVOCATE

§38-10-1 General
TAte rpre e
1.1. Scope = This isgisiative rule governs and controls the
gualifications, powers, and duties of the position of Environmental
Advocate within the Division of Envirornmental Protection.

1.2. Authority - West Virginia Code §22-1-3, 22-1~3a, 22-20
1.3. Filing Date - December 9, 1994

1.4. Effective Date - : Tty - % J795

1.5. Incorporation by Reference = TFederal Counterpart
Regulations -~ The Director has determined that there is no
counterpart federal regulation. Due to the absence of a
counterpart federal regulation, a determination of whether or not
to incorporate by reference is not regquired, and the Director is
not required toc consult with the Environmental Protection Advisory
Council on this rule.

1.6. Determination of Stringency -~ Federal Counterpart
Regulations - The Director has determined that there is no
counterpart federal regulation, and that the absence of a federal
regulation is not the result of a specific federal exemption. This
rule is not construed to be meore or less stringent than federal
regulations.

1.7. Constitutional Takings Determination - The Director has
determined and does state that this rule deoes not constitute a
constitutional taking of real property.

§38-10-2 2Appeointment, Salary, and Qualifications

2.1. Appeointment - The position of Environmental Advocate will
be a fuli-time peosition, will be appointed by the Director, and
will serve at the will and pleasure of the Director cof the
Division of Environmental Protection in accordance with West
Virginia Code §22-20-1.

2.2, Salary - The salary cof the position of Environmental
Advocate will be set by the Director and is subject to future
adjustments at the discretion of the Director.

2.3. Qualifications - The Director will receive or solicit
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applications for the position of Environmental Advocate from
persons having the following minimum qualifications:

2.3.1. A citizen and resident of the State of West

Virginia. -
2.3.2. A graduate from an accredited college or
university with a four-year degree in a field of study directly
related to the gualifications, powers, and duties of the position
as set forth in this rule.

2.3.3, A minimum of two years full-time or cumulative
experience in work directly relating to environmental protection,
or other public service work or experience which demonstrates the
ability to carry out the powers and duties of the position as set
forth in this rule.

2.3.4. A working familiarity with some of the legal
requirements and programmatic functions of the Division of
Envircenmental Protection.

2.3.5. A demonstrated ability to skilifully
communicate (both written and verbal) in a public forum.

2,.3.6. 2 demonstrated ability to use word processing
software in a micro-computer environment.

2.3.7. A valid West Virginia driver’s license.

§38-10-3 Assignment of Duty Station and Support

3.1. Assignment ~ The Environmental Advocate will be assigned
by the Director to an 0Office within the Division of Environmental
Protection.

3.2. 8upport - The Environmental Advocate will be provided
with logistical support as follows:
3.2.1. Suitable office space within the Division of
Envirommental Protection Headguarters’ Office.
3.2.2. Basic complement of office eguipment and
supplies.
3.2.3. Secretarial/clerical suppeort as necessary to

carry out the duties of the position.

3.2.4. Per-diem and travel expenses, in accerdance
with the rules of the Governor’s Travel Management Office, as
necessary to carry ocut the duties of the position.




3.2.5. Training and educational tuition, fees, and
expenses as necessary to carry out the duties of the position.

3.2.6. Use of pool vehicles as available and as
necessary to carry out the duties of the position.

§38-10~4 Powers and Limitations - The Environmental Advocate will
carry out the duties of the p051tlon as set forth in this rule, and
as prescribed by the Director in accordance with the following:

4.1. The Environmental Adveocate will have direct access to the
Director and may direct inguiries to and receive responses from
the Director’s executive staff and the Chief of each Office as
necessary to carry out the duties of the position. The
Envircnmental 2advocate will also have access to technical
infermation and be provided with technical assistance from DEP
staff as necessary to carry out the duties of the Office. The
Environmental Advocate will not reguest any information which is
confidential, i.e., personnel records, corporate or trade secrets
protected by statute, work product, etc., except as authorized by
the Director. Any confidential informaticn acguired by or in the
possession of the Environmental Advocate will be kept in
confidence, and the Envircnmental Advocate 1s subject to all
statutes and regulatlons protectlng such information from unlawful
disclosure.

4.2. The Environmental Advocate =il may consult with and
request information from other agencies cof state or federal
government, as necessary to carry out the duties of the position.

4.3, The Environmental Advecate may make accessible to the
public any information reguested except confidential information
as described in subsection 4.1 of this section.

4.4. The Environmental Advocate may attend open meetings,
hearings, proceedings, etc., as necessary to carry out the duties
of the position.

4.5. The Environmental Advocate may take such actions as

deemed approprlate on behalf of any person, provided, That such

action is lawful and is not in conflict with subsections 4.9 and
4,10 of this sectien.

4.6. The Environmental Advocate may provide advice and
counsel to any perscon as necessary to carry out the duties of the
positicn.

4.7. The Environmental Adveocate will in cooperation with the
Public Information Office prepare and/or distribute correspondence,
documents, records, reports, etc., as appropriate and necessary to
carry out the duties of the position.




4.8. The Environmental Advocate will be guided in all actions
by the policy statement and the nine purposes set forth in West
Virginia Cede §22-1-1 (b).

4.9. The Environmental Advocate may not in any official
capacity represent any perscn in, or file on behalf of any person,
legal or guasi-legal actions, either in support of or opposed to
the Divisgion of Environmental Protection without the expressed
approval of the Director, and under the supervision of the Divisien
of Enviremmental Protection’s General Counsel.

4.10. The Environmental Advocate may not in any official
capacity organize public campaigns in support of, or in oppesition
to official positions taken by the Division of Environmental
Protection on environmental matters, and will not in any official
capacity actively participate in any such organized campaign.

§38-10-5 Duties of the Environmental Advocate Office - The
Environmental Advocate will perform the duties of the position as
follows: ’ T

5.1. Implement a process to evaluate public opinion on the
quality and effectiveness of the functions of the Division of
Environmental Protection. The evaluation process should be
completed within six (6) wmonths of the date of appointment to
office and updated periodically.

5.2. Attend open meetings, public hearings, proceedings, and
conferences to collect and distribute information on a range of

environmental issues.

5.3 Systematically become familiar with, and acquire a
working knowledge of all programmatic functicns of the Division of
Environmental Protection.

5.4. Provide advice and assistance to citizens seeking
resolution of environmental problems. To conserve resources, the
Environmental Advocate should concentrate on issues that have wide-
ranging, state-wide implications, rather than on isolated or local
issues unless they are of a precedent-setting nature.

5.5. Assist +he Division of Environmental Protection to
develop brochures outlining the services of the position, as well
as other information efforts that are appropriately conducted in
concert with the Public Informaticn Office or the Director.

5.6. Participate in public service media programming on
environmental issues.

5.7. Assist citizens with obtaining information, interpreting
information, and directing citizens to sources of technical
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information.

5.8. Assist and advise citizens on how to participate in state
agency processes, such as public comments on rules, statutory
amendments, draft permits ete..

5.9. Write articles for publication by the Public Information
Office and other print media regarding advocate activities or areas
of environmeéntal interest.

$.10. Direct «e¢itizens +to appropriate public legal
resources such as referral services provided by legal services
assoclations. :

5.11. Attend executive and other agency staff meetings,
where appropriate, and share information as appropriate.

5.12. Ceocoperate with the Director and the Division of
Environmental Protecticn in reaching negotiated settlement of
issues in dispute between the Division of Environmental Protection
and citizens or citizens’ groups.

5.13. Develcp and submit to the Director an annual action
plan for the coming year of position operation which contains
realistically achievable objectives. The first year plan of

operaticn will be completed within six (6) months of appointment.
Each plan will ke revised guarterly to accommodate changes in focus
arising from puklic interest or programmatic needs.

5.14. Prepare an annual statement summarizing the
accomplishments of the position to ke published by the Public
Information Office in the Division of Environmental Protection’s
annual reporit. a o

5.15. The Environmental Advocate will provide the Director
with current information relating to citizens’ environmental
concerns. Such information may ke of a general nature which is

important to the State but should primarily be related to issues
that are precedent setting and having state-wide implications.
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Transcript of Public Hearing
Office of Environmental Advocate
July 18, 1894
Farkas: ... hearing is on rules and regulations dealing with the Office of
Environmental Advocate, Title 38, Interpretive Rule, Division of
Environmental Protection, Bureau of Environment, Series 10, Office of
Environmental Advocate. Before | go any further, | want to make a couple
of introductions. To my far right is Laidley Eli McCormick, Deputy Chief of
the Division of Environmental Protection. Coming back towards me is Roger
Hall. Roger’s Special Assistant to the Director. Sitting to my left is Bill
Adams, who's General Counsel for the Division of Environmental Protection.
Sitting in the audience is Wendy Radcliff, the Environmental Advocate for
the Division of Environmental Protection.

Before | begin, just a couple of announcements. If anybody needs to
use the bathroom, down the hall. First hall on the left before you get to the
steps. If we run into any problems tonight and we have to leave the
building, the door in the back ... well, that door’s been c¢closed. That door to
the back. Or just throw that thing away over there. Anyway those are two
exits over here. Or there’s an exit to the outside of the building here down
the end of tﬁe hallway., Qut front on the table there was a sign-in, whiere
you signed in there were two pieces of ... two documents for you. One is
just a very quick abstract of what tonight’s hearing is. The other’s a copy
of the proposed rules. Those are available for you if you’d like one. What

we also have is a directory of the Division of Environmental Protection,
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Quick Guide to the DEP, listing the telephone numbers of district field offices
and a organizational chart, This is available to you, and you can have it
after the hearing.

We are going to conduct tonight’s hearing in two phases. First will be
the formal hearing. At that point, what the DEP will be doing is accepting
your comments. At that stage of the hearing, you will be talking on the
record, and the DEP will not be responding. We are just here to listen at
that point, and everything will be put on tape. We will then close the formal
hearing, and then we will conduct what we call an informal meeting. That is
the opportunity for you to ask questions and for us to answer you. S0 the
first part of the hearing, you talk to us, put your comments on the record.
Second part of the meeting, it's an informal meeting, not on tape, not on the
record, and we’ll just engage in the conversation, question, and answer.

We have several people who have indicated a desire to speak tonight.
And the first person who signed up to speak is Marta Steenstra. And when
you come 1o the microphone, please state your name for the record.

Steenstra, M.: My name is Marta Steenstra, and | am a West Virginia coordinator
for the Sierrq Student Coalition. 1 attended the Sierra Club (Excomm ??)
meeting last weekend, and they asked me to read these comments on their
behalf.

Please consider these comments on behalf of the West Virginia
Chapter of the Sierra Club regarding proposed regulations for the Office of

Environmental Advocate. The Sierra Club has long advocated for an
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environmenta! advocate position to help citizens respond to environmental
issues, to represent our views, and to advocate on behaif of environmental
protection, Unfortunately, the position described in these rules does not
meet our idea of an advocate. Nor does it meet with the definition of an
advocate under the concept that could be implied to Article 20 of Chapter
22 of the West Virginia Cade. While that section of the Code does not have
the clear and specific detail of earlier versions of the legislation, and nothing
in the existing statute preciudes the original concept adopted initially by the
State Senate, the statute, nevertheless, clearly specifies that the office 10 be
crested is that of advocate. The powers and limitations, Section 4, and the
duties, Section B, iack any specific direction as to what the office shall
advocate. Section 4.8 provides very general guidance but does not provide
any direction beyond that provided to avery other employee of the Division
of Environmenta! Protection. Section 4.2 and 4.10 prohibits the advocate
from legal and public advocacy or participation in any such advocacy. The
duties of the advocate appear to be entirely duplicate of the DEP Public
[nformation Office. | do not believe it was the intent of the legislature to
create a duplication of effort since the DEP reorganization bill was
specifically intended to eliminate unnecessary duplication. | suggest that the
legislature intended to create an advocate for environmental protection
because of their recognition that such an entity and such an attitude is
currently lacking within the agency charged with environmental protection in

West Virginia. Therefore, | recommend that the following changes be made
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to these rules.

Section 2.3.3 - A minimum of two years full-time experience in work
directly related 10 advocacy and environmental protection. This position is
intended to be an advocate for environmental protection. Experience in
(avoiding ??) environmental protection should not be counted toward this
position. Since virtually all advocates of environmental protection are
volunteers, the requirement for full-time experience should be stricken to
prevent unnecessary restricting of the applicant pool.

Section 3.2 should be rewritten to set up careful boundaries to
prevent a conflict of interest or appearance of political pressure in the
director and/or other stafi members of the DEP. This insulation from direct
pressure is essential to the ability of the office to act as an independent
advocate and has been a fundamental hallmark to the successful advocate
positions in other states.

Section 4.8 should be expanded to add an explicit purpose statement
defining the authority and duty to advocate on behalf of environmental
protection. Currently, no such direction exists in these rules.

Section 4.9 and 4.10 shouid be deleted or at least should expressly
{exempt ??) to advocacy actions. As currently written, the advocate is
given the conflicting mission of being an advocate without being permitted
to advocate either in court or in public.

Section 5.1, 5.5, 5.8, 5.7, 5.8, and 5.10 are primarily the

responsibility of the Public Information Cffice created under Section 22-12,
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Language should be added to specify that these duties of the advocate do
not relieve any responsibility of the Public Information Office as the Lead
Officer in this regard, and action by the advocate in this regard should be
oriented toward the primary mission of environmentzal protection advocacy.

Section B should also include direct, explicit instructions to work with
citizens and to advecate environmental protection in various local, state, and
federal proceedings, including, but not limited to, permit application reviews,
rules development and public hearings, monitoring, and enforcement actions,
appeals, etc. Failure to resolve these issues will leave the Office of
Environmental Advocate in the untenable position with conflicting guidance,
inequitable resources, and an impossible mission. In short, unless repaired,
these rules are a recipe for our failure. Responsibility for such failure cannot
be avoided by those managing the DEP.

These comments were written by Jim Coates of the Legislative Chair
of the Sierra Club. But as the coordinator for the West Virginia Sierra
Student Coalition, | would like to add that the SSC would aiso like to see the
position of environmental advocate free from political pressure and influence,
financed throggh its own budget, and free to protect West Virginia from bad
politics as well as environmental degradation. Thank you.

Farkas: Thank you. These microphones are a little sensitive, so you can back up
just 2 bit. The next speaker is K. 0. Damron.
Damron: Thank you for this opportunity to comment on the proposed rules relating

to the QOffice of Environmental Advocate. I'm K, Q. Damron, Vice President
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of the Mining Reclamation Association. My comments tonight are on behalf
of the more than 125 member coal companies and 200 associate member
companies of the association. Since I'm submitting written comments, |’li
be brief in my oral remarks,

First, let me remind you of the importance of coal mining to the
residents of the state of West Virginia. A recent survey revealed that one
out of every ten doilars in total wages paid in our state is paid by the coal
industry. Also, one out of every three dollars of business tax collected in
West Virginia comes from the coal industry. Therefore, every change in
mining law or the staffing of the agencies enforcing mining law potentially
could impact the coal industry negatively. That's why we pay close
attention to every change in law or policy.

QOur proposed amendments to the proposed rule, which are being
furnished in written form, include the following:

First, relating to qualifications, we believe it is impossible for any
candidate to be fully knowledgeable about the legal requirements and
programmatic functions of this large and complex agency, therefore we
recommend striking this requirement.

Next, relating to the expense reimbursement, we recommend
inserting, "as approved by the director” to prevent this section from being
interpreted as a blank check. We aiso apply the same logic to the topic of
training and education by having all such activities to be approved by the

director.
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Our next eight amendments relate to the use of the word "will" in the
section dealing with the duties of the advocate. We recommend the use of
the word "may"” in order to provide more flexibility for the director to utilize
the advocate.

Our next two comments are interrelated. The advocate’s duties
should not include either gathering public opinion or serving as a legal
referral agency. Since the job qualifications do not call for any background
in public affairs, then why is this person to function as a public opinion
clearing house? On the legal issue, let's let the Attorney General’s Office
serve as the State’s law office. As io the development of a yeariy plan, we
recommend a guarterly plan instead, under the direction of the director.

The last duty we recommend you consider is the use of the advocate
as a facilitator within the division, promoting the practice of remining and
helping coal operators get remining permits. Since remining activities
produce a post-mining plan that is more appealing in appearance of
vegetation and always with permanent improvements to the quality of water
discharged from the property, we think promoting remining activities would
be the best use of the advocate.

Qur last two comments relate to the process and the salary of the
advocate. First, the process. The Division should have perfected these
rules prior to the hiring of the first advocate. About the salary, at $40,000
the advocate will be paid higher than any of your current service mining

reclamation inspectors and higher than most, if not all, of your reclaration
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supervisors. Due to the fact that the salary expense of the advocate are to
come from existing appropriations to the Division this high salary may
actually leave less money 1o pay the other employees and, therefore, may
create a morale problem among the other employees.

Thank you again for this opportunity 1o comment on the proposed

rules.

Farkas: Thank you. The question was asked, when does the comment period end.

At the conclusion of this hearing.

??: The written comment period?

Farkas: Yes. Regulations were filed in the Secretary of State’s Office on June 18

White:

and the written and oral period ends at the conclusion of the hearing. The
next speaker is Steve White.

Hi, my name is Steve White, I'm the Director of the Affiliated Construction
Trades Foundation. I've got a few brief comments in regard to these rules.
First of ail, I'm in favor of the environmental advocate position, however, as
was stated in previous comments, | find that role of that ... the term
advocate is not found in these rules and regulations. It seems that most of
what’s there with what DEP | would expect had not received from DEP
employees already. That is, answers to questions, how to fill out a form or
where to get a form, and that type of information the advocate position
needs to be put into these rules. Specifically, Sections 4.9 and 4.10, of all
these sections that are, seem to be contrary to the role of an advocate.

They seem to tie the advocate’s hands to be anything but an advocate. So |
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strongly suggest that those be eliminated. |f they weren’t eliminated, then it
would appear to me the advocate would have to be under some other office
in the DEP to function as an advocate.

Also, the idea of employment at will under the director, | feel is a
problem for the independence of the advocate, and | would suggestion that
some sort of term be set so that that person be appointed for & period of
time and have ability to operate within that period of time without fear of
being terminated other than for doing some other acts, illegal, or something
that could be spelled out in their contract. Finally, I'd suggest that the ruies
need to be strengthened a little bit in terms of the advocate’s access to the
technical resources that the department has. The DEP has a lot of technical
expertise. An advocate will never be able to form opinions or assist people
from their own experience. They’ll need to call on that expertise. It wasn’t
quite clear to me that the advocate would be able to ask staff to perform
tasks for the advocate, or to form opinions, or carry out the advocate’s
duties. So, | think that should be a little clarified.

That's the gist of my comments. The rest of it's in writing here, so |
would thank you.

Farkas: Thank you. The next person to speak is Karen Price.

Price: Thank you. I'm Karen Price, President of West Virginia Manufacturers’
Association, and we appreciate the opportunity to comment on these
regulations. Both the powers and duties of the environmental advocate

resemble and duplicate what wouid normally be considered the requirements
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of a public information officer. That is, collection and dissemination of
information available from the agency in the form of assistance to citizens,
response to complaints, preparation of press releases, and response to
freedom of information requests. On the contrary, the WVMA believes that
the statute contemplates and intends a very different role for the
environmental advocate, mainly to acquire information from the public, from
interest groups, national trends, and the like and condense and consolidate
this information into a coherent package to present to the director. We have
additional concerns with the broad authority granted to the advocate to
request confidential information, trade secrets, etc. that may affect_the
economic development projects within the state.

We have several other concerns within the regulations that are
delineated within our written commenté, and we will submit those to you at
this time. Thank you very much.

Farkas: Thank you. Shirley Skaggs.

Skaggs: Good evening, my name’s Shirley Skaggs, and | would like to make a
couple brief comments regarding the proposed interpretive regs. First of all,
I'd like to make a comment that | would like to see added into this list a 1-
800 number to be available to citizens throughout this state to have access
when they cannot afford long distance phone calls to the environmental
advocate’s office. And that’s based on a couple of personal experiences in
the practice of law wherein | frequently, working in the environmental area,

screen out calls for people who need help and have expressed their problems
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with finances and asked direction for how to contact the DEP. And i think
based on their own representations to me that they are in financial dire
straits so to speak, that that would be a positive aspect that that office
could offer individuals. And if that would be expensive to the agency, |
might also suggest that maybe a general 1-800 number if there is one, it
could be used for that purpose.

On to the written regs that are before us. I’'m talking specifically with
regard to two regs, 4.9 first, wherein it sets out some restrictions on the
environmenta} advocate’s position that says they, "shall not file in behalf of
any person, legal or quasi, shall not represent any person in or file on behalf
of any person whose legal or quasi-legal actions without express approval of
the director or the Division of Environmental Protection. I'm wendering if
that’s a very expedient way to handle some of the problems that may be
brought to the attorney ... the advocate’s office because | know the DEP is
a very large organization, and that the environmentai advocate wiil receive
just tons and tons of requests for help. And the way environmental cases
are very often complicated and fast-breaking, this may be an incredible
amount of bq‘ttleneck to any kind of expediency that may need to be taken
on behzlf of the advocate. So I'm wondering if those are maybe stumbling
blocks to the advocate in that office and its assistance to the public. |
would suggest instead that the environmental advocate have an independent
judgment provision placed instead of the one in this proposed reg to

discriminate which matters they would become involved in in behalf of
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citizens asking for their assistance.

And again on 4.10, there isn’t even a provision for the advocate to
approach any kind of administrative entity, be it the director or the general
counse!, to purchase [inaudible] organize campaigns in support of or in
opposition to official positions taken by the DEP. It says, "In support of or
in opposition to," so that seems extremely limiting. And again might be a
tremendous bottieneck to any effectiveness that the advocate’s office may
have in representing the citizens. And that’s the summary of my comments
at this time. Thank you.

Farkas: Thank you, Norman Kilpatrick.

Kilpatrick: i'd like to present two pages of comment and a number of exhibits to
support these comments. | have copies for the press if there’s any press
here. The exhibits ['d like to mention for the record are an article about the
National Coal Policy Project from Fortune magazine, a West Virginia Hilibilly
article about the National Coal Policy Project, a roster from one of the (tours
77) of the National Coal Policy Project, a newsletter from the National Coal
Policy Project, a letter to me from the head of the Nationa! Coal Policy
Project, a letter from the US Environmental Protection Agency to the head of
the National Coal Policy Project, a Gazette newspaper article about the
advocate office being filled, the State Code that refers to the advocate
office, which is the purpose of this hearing as | understand it.

My name is Marvin Kilpatrick, {'m the Director of the Surface Mining

Research Library, Box 5024, Charleston, West Virginia, 26361. |'ve held
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this position since the library was established by the Conservation
Foundation in 1871. | would like to propose a significant additicn to the
duties of the environmental advocate office within the West Virginia Division
of Environmental Protection. After having gone over the new rule proposed
by the DEP to cover the new position, I’'m confident that nothing in that
portion of the state law establishing this post would prohibit the director
from adopting this addition to the duties and required background of the
environmental advocate as set forth in Chapter 22, Article 20 of the West
Virginia Code. |I’'m aiso encouraged because this position and its related
duties are not required by any federal law or regulation that requires
approval of the US Environmental Protection Agency, the Office of Surface
Mining, or some such other agency.

Thus, my proposal can be adopted immediately by the DEP and help
improve the environment of West Virginia as well as shape the history of the
environmental advocate from its start. My proposal is based on my
experience as the only West Virginian serving on the National Coal Policy
Project from 1977 to 1980, also from my experience since then as an
independent coal consultant [inaudible]. All this has convinced me that it is
possible to eliminate some of the harsh statements and ill feelings between
industry representatives regulated by the DEP and the environmental and
citizens groups that often have concerns about projects proposed by the
regulated industries. My experience has convinced me that most

environmental groups at the grassroots are not seeking to force those
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looking for new or expanded job cpportunities to move to North Carolina as
some industry representatives seem to believe. Nor are most landfiil
developers waiting to slip toxic waste or some such thing into a landfill not
intended 10 contain such items, as some environmentalists may believe. |
am convinced that in a number of cases what citizen groups with
environmental concerns want may be agreeable to the industry or
businesses involved if & proper discussion between the two camps can be
arranged. The shortcoming of these regulations is that it doesn’t provide for
that. When you read them carefully, it just doesn’t.

This is most important when environmental groups seek something
that goes beyond the maximum requirements the DEP can reguire for a
particular disposal operation, mine site, or well. Thus, | propose the
environmental advocate position include a conflict resolution duty and add a
requirement for experience in this method of promoting environmental
concerns. Conflict resolution stimulators have a long and honored history as
far as | can see. The National Coal Policy Project dealing with environmental
groups and coal producing groups was one example. More recently the US
government utilized a top negotiator to help end the last Bituminous Coal
Operators Uﬁited Mine Workers of America national strike. You may recall
that. 1 can see the problems the environmental advocate dealing with often
coming down to a situation where that [inaudible] has to say, "Look, the
DEP cannot require the industry in question to do what you want. You will

have to sue or go home.” | believe this state would be well served, and the
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environmentalists and the industry representatives involved better served, by
the environmental advocate being able to in charge 10 go beyond the letter
of the law type of answers to try and develop negotiated settlements where
they’re possible. The National Coal Policy Project was governed by the rule
of reason and an agreement that coa! mining in a reasenable manner was to
be encouraged. It produced several documents related to the 1977 National
Surface Coal Mining Act and related issues entitled, "Where We Agree.”
Some of these agreements were brought to the Congress for legisiative
action. It also produced a list of items where it was determined that the
environmental forces—I| was a member of the environmental side, | should
note—and the coal producers and their associations could not agree. In
fact, some groups that want to block proposed projects at all costs are not
candidates for conflict resolution, it should be stated. Nor will negotiations
always reach a successful compromise or result. | certainly am not
suggesting lawyers will go out of business if my proposal is adopted. But if
a local group wants to see treaties on land to be disturbed by a project
subject to DEP review, yet the division can only require vegetative cover of
grass, surely it would be to the advantage of zll to allow the environmental
advocate to b.ring the two parties together for discussions. Creating wet
lands or providing wild animal cover from project sites are other examples
where a company might agree to spend more money to meet the
environmental group’s demands under the proper circumstances.

| enclosed an article from Fortune magazine about the National Coal
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Policy Project for your consideration. Although it deals with coal mining, the
approach represented here surely can be applied to other industries as well,
which the DEP regulates. The DEP is limited by the law and the courts in
what it can do and not do. Thus, some of the criticisms of it are unfair, it
seems to me. Involvement of the environmental advocate in bringing the
condemning parties —environmental-citizen groups and industry —together in
negotiations surely has to be to the division’s advantage. And it will, as the
National Coal Policy Project did, allow the barties to start seeing each other
as human beings, not devils whose only goal is to do the others in. It also
should help both sides understand the others’ concerns cutside of the legal
framework that [inaudibiel requests the DEP, etc., must be broadened and
opposition must aiso be presented. West Virginia needs more light on such
environmental conflicts and less heat, Thus, | urge the DEP to amend the
rules for this position to include a strong conflict resolution and a [inaudible]
job requirements and a requirement that the holder of the position have a
background that allows him or her to be credible with both environmental
groups and industry organizations as well as having experience in this
approach to help improve the environment. Surely this wiil be in the best
interest in the state of West Virginia and its people.

Farkas: Thank you. With that, that concludes the list of speakers that we have.
Wait a second. Wait a second. | am now going to open it up for those
peopie who did not sign up prior to the hearing. Those people who wish 1o

make a comment may come forward one at a time, announce who they are
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in the microphone, and please present their comments. [ guess you're first.

Please announce who you are.

McThomas: My name is Michael McThomas.

Farkas: You said no ... you said no.

McThomas: 1 said no. | just don’'t want to get this off the record. i have
problems with the Oil and Gas Association investigation.

Farkas: Okay. All right. Nexi.

Grubb: My name is David Grubb. | am the Executive Director of the West Virginia

Citizen Action Group. Eli, you’re not going to turn the mike off, are you?

Eli: 1 can.

Grubb: What's the time limit here?

Farkas: |I'm in charge of the microphones..

Grubb: I'm also State Senator representing the eighth senatorial district, which is
all of Kanawha County. I'll start out by saying to my friend K. O. Damron,
who's probably surprised to see me here because | think he was under the

impression that somehow my head was severed from my body at the end of

the last session.

??: Wishful thinking.

Grubb: Yes, | guess it must be wishful thinking. { don’t know how many saw the
cover iliustration on the last issue of the Coa/ Be/l. 1t was perhaps one of
the more gory, gruesome things that my children have seen in recent
memory. I’m going to start out with my comments by just saying the

obvious, and that is ... and it’s obviously a conclusion of how the legislation
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developed and how it ultimately passed, that this is not an advocate
position, This is a position that is something short of that, It's a liaison, it's
perhaps an ombudsman, perhaps an office of public information ... not to
tread on your turf, Mr. Farkas. But let me just say that, having said that, |
think that's the product of what happened in the session. | do want to go
back and review very briefly the legislative history. Not so much as it
impacts this rule but simply because in several years there will be an
opportunity to reevaluate and to analyze the success of this office, and |
hope that when we're dealing with this in the legislature in 1987 or
sometime thereafter, that the agency will perhaps have a more favorable of
the idea, the original idea, of an environmental advocate. And let me say
that that original idea was encompassed in legislation that dates back many
vears. Back when | was a member éf the House of Delegates, House
Speaker Chuck Chambers and | introduced & piece of legislation that would
have created an Office of Environmental Advocate. The concept then—and
some of you may recognize these comments, too—I was in the midst of
these comments the last night of the session and got cut off, so I'm actually
picking up where | left off that night. The gist of the concept was that
citizens, time.and time and time again are cutgunned. They’re outgunned
before regulatory agencies—it doesn’t make any difference whether it's a
water issue or an air issue. The fact is that the regulated industries have far
more resources, and citizens find themselves at a tremendous disadvantage.

Now every now and then on a celebrated case, a high profile case, the




7-18-94 Public Hearing Transcript : 12

environmental communities will muster a little resource, and they get some
people together and mobilize grassroots support and put together a fairly
credible, professional representation. However, by and large, when you look
at what happens day in and day out, permit after permit, the citizens do not
have that much representation. And the agency is acting many times like a
fact finder. You’re evaluating views from one side, views from another side,
balancing those views and making a decision, rendering a decision
consistent with the purposes of the statute. Well, the problem is is that in
that process, one side has a lot more info going in than the other side, and
it’s just just balance, this lack of balance that was attempted to be
addressed by legisiation that was introduced many years ago. It was
modeled after legisiation, or what was at one time legislation but became
simply a rule and a regulation of the Public Service Commission to establish
a Consumer Advocate Division. For those of you that were active in the
state back in the '70s, remember how contentious utility issues were. The
consumer groups organized, tried to get involved, senior organizations, and
intervened in case after case, but usuzlly just the high profile cases. Again,
very similar to the kinds of situations we have in the environmental sector.
In those cases where we were able to intervene, we would have an
impact. The problem is that we would intervene in one case out of ten.
The vast majority of cases we weren’t able to intervene because we just
didn’t have the legal resources or the staff resources, the expertise on hand

to be able to do a credible job. As a consegquence, we began pushing for an
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institutionalization of the process of advocacy, and that led to ... the
culmination of that was the creation of the Consumer Advocate Division of
the Public Service Commission, which has worked extremely well. And |
think it served all parties. | think if you talk to regulated industries, they feel
that the quality of information coming in is better than it has ever been
before, that the fact finder was given more information and therefore able to
make a more valid decision, a better decision, for the general public. And so
it was with that in mind, and that experience in mind, that we offered the
legislation. And it’s important to understand that that position, the Office of
Consumer Advocate of the Public Service Commission was very
controversial at the time. Many PSC commissioners said it would never
work, it would be terrible, it would be awful, can you imagine having an
office within our division that can actually challenge us, can appeal our
rulings to the Supreme Court. But that's exactly the kind of division they
created. The ability to intervene, to take concrete (revisions ?7) to staff, to
take concrete (revisions ?7) from the ultimate decision to be entered into by
the Public Service Commission. To appeal those decisions to the state
Supreme Cou'r‘c and ultimately, in some cases, the ability to appeal them to
the US Supreme Court. it's that kind of flexibility that we felt was essential
in the environmental advocate office. And that's why the original bill did not
create the office within the DEP. Of course, at the time, there wasn’t a DEP
per se, a broad reorganized DEP. The idea was to put it within the Attorney

General's Office. Now, from the time of introducing that legisiation and the
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point in this session when we started seriously considering the
environmental advocate, a lot of things took place. But one of the most ...
one of the events that led to the decision to push this during the session
was an amendment that was offered by Senator McNaghten to create that
exact position in the Attorney General's Office, an amendment offered to
the DEP bill in the Senate Judiciary Committee. That amendment failed, and
several senators came up to me afterwards saying if it wasn’'t within the
AG’s office, they’d be willing to support it.

S50 we went back, many of us in the environmental community and
other senators, and sat down and said, "How can we structura this thing so
that it would still be independent and have the features that we liked about
it being within the AG’s office but have it within the DEP because that’'s
what many senators said to me they would support.” We came up with the
idea of an independent office within DEP, still appointed by the director so
the director would still have some control, but with statutory functions
delineated so that whoever the advocate was, they would have certain
requirements, certain duties they would have tb perform. And if they
weren’t perfqrming those duties, they would be mandamus to do so. S0 we
felt like that would provide the kind of independence that we were looking
for. We offered ... | offered that amendment on the floor, it was adopted,
and at that point pretty much the sky broke, and the ceiling started falling
in, and it seemed like every lobbyist for every regulated industry in the state

descended upon the capitol, and pretty soon we saw a movement to try to
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modify the original legislation. And in the Senate we did modify it, but we
kept one [inaudible] feature, which was that it would still be an attorney, but
when the legislation and the finalized session came back over to us from the
House, they had deleted that and had come up with the language that is
currently the statutory law. | think that that change so changed the basic
intent of the environmental advocate position, that it no longer even
resembles that. It is not that original position. [t is something different.
However, the name stuck, and that’s what we’re dealing with today. I'm
not going to reargue that. | just say these things to try to set the tone for
what | hope will be future discussions with the agency and with the
environmental community and with the reguiated industry, for that matter,
concerning the proper role of this sort of office in the future. Specifically
turning to the language that has been presented, | could go through and cite
hundreds of items that | would like to see changed, but they would again be
going back to the original issue of what we thought we were going to get in
an environmental advocate versus what we ultimately did get. And we lost
that battle. So dealing with what we are dealing with now, [ think there are
a couple of changes that will make this position more worthwhile.

The first is looking at Section 4.10, | realize other commentators
have discussed that. | think that the idea, of course, is one that gets at the
independence and the idez is, do you want to have an environmental
advocate that can organize public campaigns in support of or in opposition

to official positions. Okay, granted, we lost that. Let’s leave it at that. o,
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we’re not going to allow the person to organize public campaigns. But the
latter part of that goes on to say, he will not participate in any such
organized campaign. Now, the problem | have with that language is that |
think it’s ambiguous. It's not clear how that language will relate to the
duties spelled out in Section 5. In fact, if you look at 5.4, 5.5, 5.6, 5.7,
5.8B—a!l of those—in order to do those, it's very likely that that will be
construed to be active participation in an organized campaign. In fact, when
you think about what this uh person do that's an environmentalist when
someone calls up and says, "1 need help on this campaign to fight whatever
or work on whatever." Really, the kinds of things that we do as
environmentalists are the things that are spelled out in 5.4, 5.5, on to 5.8.
Those are the kinds of things—providing assistance, advice—that is'what |
would think of as active participation. So | think you have two choices.
One is to live with the inconsistency. Or three choices. One is to live with
the inconsistency, which | think is ... is, uh, not acceptable. The second is
to modify the language "active participation” and come up with some other
word, or some other phrase that doesn’t so narrowly tie the hands of the
advocate that if they're doing their duties, they could actually conflict with
4.10. The third and preferable course, [ think, would just be to eliminate
that last, uh, uh, uh, ¢clause, the conjunctive clause, "and will not actively
participate in such organized campaigns."” | think that if you leave it at "will
not organize the public campaigns,” that gets at what you're really

concerned about. And it doesn’t then raise the question of, "Has the
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advocate gone over the line?” Well, somebody’s involved in an organized
campaign, and they call the advocate and they ask for assistance. It says
they can give assistance. It says they can participate and do media things.
They can develop and publish brochures on, on the position. They can
assist ¢itizens in obtaining information, interpreting information. They can
guide citizens to proper legal resources. All of those things could be, could
be considered to be active participation. Therefore, | think the best course
of action would simply be to delete that.

The second comment, uh, is on 5,12, The language says, "Assisted
Division of Environmental Protection in reaching and negotiating

setitlements.” You know, | think all of those kinds of things are fine. The

problem 1 have with that is that it adds the c¢lause, "as required by the

"

director.” And | wonder what happens when, um, the environmental
advocate believes that, uh, the negotiated settlement is inappropriate but is
directed by the director to, in fact, negotiate the settlement. Um, it's not
clear what would happen in that case if the advocate said, "Gee, | don't
think that’s an appropriate position or that’s an appropriate settlement in this

11

case.” It seems 1o me, uh, 1o leave open the possibility of working on
negotiated settlements without the clause "as required by the director” is
really the intent, and ! think would be more in keeping with the scope and
the context of, uh, this regulation, um. Those are the only specific

comments | have regarding the language.

| would like to make it clear, even though I've been somewhat critical
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of the DEP in the past and perhaps critical of the way in which DEP played a
role in the development of this position, the statutory language. | do want
to say that every now and then you have to applaud someone when they do
something right. And ! think the appointment of Wendy Radcliff was a very,
very good appointment. | think there was a temptation, and there must
have been a temptation to not have appointed somebody that had the
credibility that Wendy has. She, as you know, worked for Citizen Action
Group, worked as my legislative aide and as a volunteer worked in my
campaign for the state senate. She's somebody | know very well. And |
think you couldn't have picked a better person, from the environmental
community standpoint, to give credibility to this office. | dare say that had
the appointment been of someone not of Wendy’s caliber and we’'d been
here today discussing these, uh, regulations, | think the uh, tore of the
presentations would have been a lot different. So, a lot of us, because of
that appointment, are willing to give the agency the benefit of the doubt,
and say, "Let's try to work through this.” But in so doing, | hope that the
agency will keep an open mind, and | hope that you will provide the
flexibility to Wendy to do her job, but aiso to look at the regufation and the
statute itself as we come up toward reevaluation, uh, and hopefully join in a
dialogue which can lead to support for a change in the statute that will allow
this office to be more independent in the future. Thank you very rmuch.
Farkas: Anybody eise wish to make a comment? Senator, did you have any

written comments you wanted to submit?
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Grubb: Uh, no.

Farkas: Uh, but you didn't indicate a desire to speak.

Steenstra, N.: My name is Norm Steenstra. !I'm representing the West Virginia
Highlands Conservancy and, uh, particularly will be paraphrasing our
president Cindy Rank’s comments in just a minute. Cindy writes: Being
asked to comment on the interpretive rules govearning the Qffice of the
Environmental Advocate is like having asked for a cake, being served a pie,
told it was a cake, and then asked what color of frosting you want on the
cake. Commenting on the frosting implies that you think the pie is really a
cake, when it isn’t a cake at all and it will never be a cake. Yet, to refrain
from commenting on the frosting or to object 1o the illusion of the cake
implies no interest whatsoever in the pie itself. Ms. Rank goes on to
mention four different points. | think we’'ve covered most of those. |'ll be
very brief,

What is it she’d advocate or suggests a name change, other than the
word advocate because | think everyone here believes that it is not, uh,
what anyone thinks is the advocate, even if we went to Webster’'s or Funk
and Wagnall’s_ and looked up the definition of advocate. Ms. Rank is also
very concerned about the interdependence and lack of independence from
the director and political pressure and offers several comments in writing.
She suggests that the gualification for four years of college degree for the
position be dropped because many of the citizens who are, indeed,

experienced in environmental advogcacy have not had that benefit of of an
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education, and that a four-year college degree, though helpfu! at times, is
certainly not necessary (o be an advocate for the environmental community.

She also suggests that you drop the section referring to negotiated
settlements. Um, I’d like to end with her comment and then give you a bit
from environmental community, uh, environmental council’s respect .... Ms.
Rank concludes her remarks: Thank you for the opportunity to comment on
this rule. Our statements are made with the desperate hope that DEP
officials, current and future, will not use the discretionary powers, the wide
discretionary powers this rule confirms, confirms on them to abuse the
position or persons appointed to the position of Environmental Advocate angd
further with the hope that the future administrations and legislators will see
through the current film of deceit and create an independent Office of
Environmental Advocacy as described in the attached copy of 1993’s
Senate Bill 262, which is, | believe [inaudible].

Um, on behalf of the West Virginia Environmental Council, | would
just like to add a couple of points. | think you've heard a theme here today,
um, that advocacy is not really the right way to term this. Um, that it
certainly is a watered down version of what the Senate and House debated
over the last several years and that the thread of credibility is basically who
you picked and, um, also applaud the fact that you did pick Wendy Radcliff,
and | believe that given the opportunity to act independently and to begin to

redefine advocacy within the DEP, there will be additional credibility to that

position.
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One last thing I'd like to say is basically to comment further on a

comment today, and that is the idea of including confiict resolution in the

job description or in the rules. 1 hope you don’t do that. We can’t ... this is

not perhaps an environmental advocate, but it certainly is not an

environmental arbitrator, too. And that there's plenty of work to do as

someone representing the environmental community or representing citizens

without them being in that position to be an arbitrator. Thank you.

Farkas: | have a correction. | missed Joy Allison’s name on this list. | apologize.
[Inaudible]

Farkas: Humm? All the way from Chester, West Virginia?

Allison: See, I'm still having problems dealing with the agency.

Farkas: At least we didn't forget you.

Allison: Well, | appreciate that. Um, listening to all this, and you do have my

written comments, | just have a couple things that | would like to add to

this. First, 1 guess, is a quest.ion, will the legislators, uh, receive a copy of

the comments from this hearing?. And | would like to put that in a request

form that, in fact, there are minutes or notes written up and mailed to each

and every one of them because | think this is . . . the opening across this

state for probably some serious, uh, considerations for the citizens. And I'm

just sitting here listening and thinking what, you know, what |'ve been

through the last few vyears. | wish that this had been, like public meetings

across the state for input because, and a lot of the citizens have, indeed,

educated themselves in a lot of different areas in working with different
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divisions and agencies and um, | think there has been a lot of input, valuable
input, that could have helped ... and, you know, write a ... a good program
here so that, in fact, the real purpose for | think this, uh, division or this
department, uh, the advocate, couid have been what it should have been,
which was, indeed, to give the citizens someone to turn to to get that help
that we so desperately need. Um, because in my personal experience, uh, if
you pardon me, | think the "P" should be taken out of the DEP, and it should
be called the ERA. | think it should ... Environmental Regulation Agency.
Because from my experience, once a facility or whoever has went to the
DEP for permits, then the agency evidently is required to get them in
business, no matter what, No matter what the citizens say. So | think there
is some serious lapse here that, you know, the DEP and whatever division it
is, it’'s time to start seriously listening to the citizens. And, uh, the people,
the most of the people across the state of West Virginia are only concerned
about the environment and their environment around them. Uh, we're not
enemies of industry. We’re not trying to stop somebody from getting into
business and providing jobs. But what we are trying to do is to take a real
sensible approach to that and the first duty then for the DEP should be to
look at, "Is this going to be a good lecation for this business? Should we
just cut to the quick reat fast and say, ‘You can’t locate 25 foot from a
house if it’s going to have an adverse effect on the citizen.”” And there’s
got to be then, in this structure of this advocate ... some kind of an open

language for them to be able to get back to you. And I, if | understand
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correctly, you're going to be able to make changes in this bill or in this
position, is that correct? You know, | think there has to be real serious
changes made so that, you know, the guy wanting to set up business down
the street from the persons that live there or the farmer that lives, you
know, within distance where he could be impacted whatever way, whether
it's the groundwater, the well water, whatever. That has got to be the
approach that we take to this. You know, West Virginia ... has to have, set
a program that, you know, something was mentioned about the Attorney
General’s Office, but when | appeal a permit, actually the Attorney General
is representing the person that issued that permit, which would be the DEP,
so | have no help whatsoever from the Attorney General’s office. So what
I'm saying is that there has to be someone in that advocate position that, if
they do not know the laws, that can research those laws, get that
information, tell me where to turn, you know, give me a phone number so
that | don’t make six different phone calls and end up with the same phone
number to call that | started with. And this happens. And what it does is
discourage the citizen’s participation in trying to protect their own health
and their own environment and their families. We’ve got to get an openness
about this whole program and, uh, let the people know that you're not going
to get, um, turned down, stampeded, or whatever. That indeed there is, is,
there is being set up in this state where all citizens are, are, are looked at
equally and have that right, or someone t¢ help them. And, um, you know,

again, | think the common sense approach has to be the one that we take on
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this. And if there’s changes that needs made in there. You know, there’s
been a ot of good comments made here tonight, and | think that, that the
changes that needs made has to seriously be taken and made and then let
the people know that this is out there for them. Let’s open up the
environmental language in the state of West Virginia. Thank you.

Farkas: {s there anybody else who wishes to make a comment on the record?

{Pause] Anybody? Qkay, with that we're going to conclude the formal

hearing.
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WV Division of Environmental Protection [E
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Attn: Roger T. Hall
Sir:

This is in response to vour nctice of public hearing con July 18,
1934 regarding the establishment of an 0ffice of Environmental
Advocate,

Regrettably, I shall be unable To attend this nearing, but I.do
have s=ome comments on the gualifications, duties and other factors
about this position that I would like fc have officially entered
into the record.

rirst, I would like to ask whether other states have such positions
in state government and whether copies of their regulaticns
concerning duties, gualifications, etc. of such advocates have been
obtained and studied prior te the rules for cur state being firmed
up. If not, then such a move is strongly recommended, as well as
commentary on "what works, and what deoesn't" from officials in
thoss states. :

My comments on the specific interpretative rule are as follows:

Section 38-10-2; Paragraph 2.3.4:
The sentence, which includes the words "of the legal reguirements”
(of the DEP), is not understcocd. What legal reguirements are
meant, and, for clarity, a reference or explanatory sentence should
be included.

rParagraph 2.2.5:
suggest the folleowing be substituted as a more workable
gualification: "A demonstrated ability to communicate skillfully
by writing and speaking effectively."” The sentence, as written, is
poor grammar, syntax and word choice.

Section 38-10-3; Paragraph 3.1:
The Environmental Advocate should not just be assigned by the
Director of DEP, but in fact should repert to the Director and have
access to the Director, with no intermediary.

Paragraprh 3.2. 2
There should be ~dedicated. ““800“'T%rTE§ES§E§§&Eﬂﬂ in the
Environmental Advocate s offlce for incoming calls from around the
state. It should be for incoming calls only. {In Ffact, all the




regulatory officed; air, water, solid waste, etc. should have the
same kind of dedicatesd lines.)

Section 38-10-~4; Paragraph 4.6:
The word "council" should be changed to '"counsel" Zfor proper
neaning.

Paragrarh 4.8:
The nine purposes set forth in 22-1-1 sheould be listed here to
craate a3 betfter understanding by the reader as to the intent of
this paragraph.

Peragraph 4.10: _
The sentence should have a phrase added at the end ", whén acting
'in an official capacity." This needs to be there to show +that Tio
infringement upon the individual's freedom of speech when acting as

a private citizen is intended.

Secticon 38-10-5; Paragraph 5.4&:

The way the paragraph is written now 1is toce restrictive. The
Invironmental Adveocate should be able to assist citizens on any
issue with & state inpact, not state-wide -- a considerables
difference. Further, isolated issues may bhe very germane to the
job; they do not need to be precedent-setting. T recommend that
the last sentence be re-worded to this effect: "The Environmental
advocate should concentrate on issues that have state implications,
rather than local issues unless thev are of a precedent-settiing
nature. " -- -

Finallyv, I would like to encourage the DE? to publish a regular
newsletter to acguaint evervone with its work, and as part of that
publication, the Environmental Advocalte have a regular column, not
just write articles for publicatiens by the PIC, as called for in
paragrarh 5.9.

Copy to: Wendy Radcliff




§ 29A-3-10 STATE ADMINISTRATIVE PROCEDURES ACT

Cited in Fourco Glass Ce. v. West Virginia
Human Rights Comm’n, 181 W. Va. 432, 383
S.E.2d 64 (1889).

§ 29A-3-10. Creation of a legislative rule-making review
committee.

{a) There is hereby created a joint committee of the Legislature, known as
the legislative rule-making review committee, to review all legislative rules
of the several agencies and such other rules as the committee deems appropri-
ate, The committee shall be composed of six members of the Senate, appointed
by the president of the Senate, and six members of the House of Delegates,
appointed by the speaker of the House of Delegates. In addition, the president
of the Senate and the speaker of the House of Delegates shzall be ex officio
nonvoiing members of the coramittee and shall designate the cochairmen. Not
more than four of the voting members of the committee from each house shall
be members of the same political party: Provided, That in the event the mem-
bership of a political party is less than fifteen percent in the House of Dele-
gates or Senate, then the membership of that pclitical party from the legisla-
tive house with less than fifteen percent membership may be one from that
house. The members shall serve until their successors shall have been ap-
pointed as heretofore provided. Members of the committee shall receive such
compensation and expenses as provided in article two-z [§ 4-2A-1 et seq.],
chapter four of this code. Such expenses and all other expenses, including
those incurred in the employment of legal, technical, investigative, clerical,
stenographic, advisory and other personnel shall be paid from an appropria-
tion to be made expressly for the legislative rule-making review committee,
but if no such appropriation be made, such expenses shall be paid from the
appropriation under “Account No. 103 for Joint Expenses,” but no expense of
any kind whatever payable under said Account No. 103 for joint expenses
shall be incurred unless first approved by the joint committee on governmernt
and finance. The committee shall meet at any time, both during sessions of
the Legislature and in the interim.

(b) The committee may adopt such rules of procedure as it considers neces-
sary for the submission, presentation and consideration of rules. (1882, c. 121;
1989, ¢. 1130

Taxtbooks. — Administrative Law in West Inec. v. Merritt, 178 W. Va. 173, 358 3. E.2d4 4232
Virginia (Neely), §§ 4.1%, 4.22, 4.29, (1887).
Stated in West Virginia Chiropractic Soc'y,

§ 29A-3-11. Submission of legislative rules to the legislative
rule-making review committee. '

(a) When an agency finally approves a proposed legislative rule for submis-
sion to the Legislature, pursuant to the provisions of section nine [§ 29A-3-9]
of this article, the agency shall submit to the legislative rule-making review
commitiee at its offices or at a regular meeting of such committee fifteen
copies of (1) the full text of the legislative rule as finally approved by the

20
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June 27, 1994 .0 T

Dave-

Please take a look at the enélosed material. I

think it would be a good idea for us to talk about
ie,

e Martin




MEMORANDT UM

TO: Joe Martin, Chairman-‘, Government Crganization
FROM: Marjorie Martorella, Counsel

DATE: June 27, 13934

RE: D.E.P. implementation, Environmental Advocate

At your reguest, I have reviewed statutory and other authority to
determine whether the refiling of the D.E.P.’sS Environmental
Advocate rule as an interpretive rule is appropriate, and it is

my opinion that the rule may not be appropriately £filed as an

interpretive rule. The £ollowing considerations support this
conclusion:
1. Code §25A-1-2 defines '"interpretive rule" as "every

rule...adopted by an agency independently of any delegation of
legislative power which 1is intended by the agency to provide
information or guidance to the public..." (emphasis supplied)
The rule in guestion is not independent o©f a - delegation of
legislative power; rather the rule serves to satisfy the
legislative mandate under §22-20-1 ©of the D.E.P. »ill that the
qualificaticns, powers and duties of the environmental advocate
be established by rule. An interpretive rule is merely a
statement of administrative dintent as to how it intends to
administer the law. While an interpretive rule may arise from a
general rule-making powers or powers implied from the general
purposes of the agency, an interpretive rule will not satisfy a




&

statuteory mandate that a substantive matter be determined by
rule. See Administrative Law in West Virginia, A.S. Neely, IV,

2. Code §232-1-2 provides that the term "}egislative rule”

includes "every rule which, when promulgated after or pursuant to

authorization of the legiglature , has (1) the force of law.,."
and "every rule which, when effective, is determinative on any
issue affecting private rights, privileges or interests..." The

power of the Legislature tc create administrative agencies, and
to grant statutory powers and autheority te statutory officers is
not in guesticn. In this case, the legislature chose toc permit
the agsncy to define the qualifications, powers and duties of the
environmental adveocate by rule. Once adopted, those rules have
the force of law. Your memorandum of June 16 describes the
impact con private rights, privileges or interests.

Further, I weculd guesticon the decisicn of the agency to
promulgate an interpretive rule on the kasis of policy. By
pr——y

definition, an interpretive rule does not have the force of law.

It c¢annot serxrve, therefore, as a legal grant of any power or
authority te the environmental advocate. In choosing to
promulgate an interpretive rule, the agency is putting itself in
a pesition where any action of the environmental advoccats may ba
challenged as outside the law {(ultra wvires) and the standing of

the envircnmental advocate may be guestioconed in any legal
“esS-100

proceading. ?
c:_____——-——________—-‘

I am, therefore, of the opinion that the gualifications,
powers and dutlies of the environmental advocate must properly be

determined by legislative rule.




COMMITTEE ON GOVERNMENT QRGANIZATION

HOUSE OF DELEGATES
" WEST VIRGINIA LEGISLATURE
STATE CAPITOL, ROOM 213, EAST WING
1900 KANAWHA BLVD., EAST
CHARLESTOMN, WY 25305-0470
PHONE (304) 340-3182
JOE MARTIN, Chairman Other Cotnmittees

P. 0. BOX 334
ELKINS, WV 25241

PHONE (304) 636-0000 .
MEMORAMANDTUM

TO: Chuck Chambers, Speaker, House of Delegates
FROM: Joe Martin, Chairman, Government Organization
DATE: June 16, 1594

RE: D.E.P. implementation, Environmental Advocate

on June 13th, the Division of Environmental Protection filed
procedural rules with the Secretary of State implementing the
environmental advocate provisions contained in the D.E.P.
reorganization bill. By filing these rules as procedural rules,
effective without legislative review, the agency is attempting Eg
circumvent the clear intent expressed in the legislation that the
powers, duties and qualifications of the environmental advocate
be filed as legislative rules to be reviewed by the Legislative

Rule-Making Review Committee and the full Legislature prior to

the time of implementation.

I am enclesing with this memorandum a copy of the rule f£iled by
the agency; a copy of the environmental advecate provisions of
the D.E.P. bill as passed by the legislature; a transcript of my '
remarks on the floor of the House regarding the amendment which
included the adopted envirommental advocate provisions; and a
copy of the environmental advocate provisions contained in an
earlier form of the bill, offered by Senator Grubb as a Senate

floor amendment.

House Rujes




The action of the agency in filing the rule as a procedural rule
(as opposed to a legislative rule) is improper because

(1) the rule contains substantive policy determinations and is
not, therefore, merely procedural; and (2) the intent of the
Legislature was clearly that the rule go through +the standard

rulemaking review process.

West Virginia Code §2%A-3-3 prov1des that each agency shall adept
procedural rules "governing the formal and informal procedures
prescribed or authorized by this chapter. Procedural rules shall
include rules of practice before the agency, together with foras
and instructions.™® Forms and procedures for citizens dealing
with the agency are properly the subject of a procedural rule.
However, the rule relating to the office of envircnmental
advocate cohtains substantive policy determinations and is net

properly the subject of a procedural rule.

(You may recall that an analagous situation was dealt with during
the 1993 interim of the Legislature by the Rulemaking Review
Comnittee. The Child Advocate Office sought to amend a
- previously filed legislative rule by striking from the rule the
calculation of child support guidelines. The agency proposed
that child support calculations be included in a procedural rule
so the guidelines could be changed without legislative review.
The Rulemaking Review Committee determined that child. support
guidelines were not merely procedural -- they substantively
impacted the legal rights and obligations of citizens of the
state. The committee asked the agency to withdraw both the
legisiativeJ;ule and the procedural rule containing the
guidelines, and subsequently both rules were withdrawn.)

The D.E.P.’s environmental advocate rule filed on June 13th
contains numerous substantive policy determinations, most
notably:
- the environmental advocate may not represent the legal
interests of any person in legal or gquasi-legal actions
without the expressed approval of the director;




—’the environmental advocate may not request confidential
information without the authorization of the director;

- the environmental advocate may take any lawful action
"deemed appropriate" not otherwise prohibited;

- the environmental advoccate need net be a lawyer; and

- the environmental advocate may not organize or participate
in organized campaigns cen environmental matters.

The environmental advocate’s powers (and limitatiens on those
powers) impact the interests of citizens who may seek the
assistance of the environmental advocate or who may be obligated
to defend against actioné of the environmental advocate. I
believe that a comparison of the original Senate floor amendment
offered by Senator Grubb and adepted by the Senate and the rule
offered by the agency will serve to demonstrate the weight of the
issues to be determined. I further believe that those issues
should be considered by the Legislature in an open forum with
full and free debate.

The language contained in §22-20-1 of H.B. 4065, the D.E.P. bill,
provides that the director: "shall adopt and promulgate rules in
. accordance with the provisions of article three, chapter twenty-
nine-a of this code governing and controlling the qualifications,
powers and duties of the person to be appointed to the position
of envirenmental advocate.® This language tracks language found
in numerous code provisions which authorize rules to be filed
with the Legislative Rulemaking Review Committee. Instances
where "legislative" {as opposed to procedurai) rules are
specifically alluded to in code occur, but those instances are
vastly outnumbered by language simply requiring that rules be
promulgated "pursuant to chapter twenty-nine-a of this code.”
The 1legislative intent contained in the clear wording of the
statute is supported by my explanation to members voting on the
environmental advocate provisions (see enclosed).

If this rule had been properly submitted through the regular

rulemaking review process, I might not object to its substance.

Nor might I object to an accompanying procedural rule adopting;
3 ‘




for example, a form to be filled out by persons seeking the
assistance of the environmental advocate.

In this instance, however, it appears that the agency intends to
circumvent both the statutory intent and the legislative process
-- a legislative process which I firmly believe operates to the
benefit of the state and its citizens.

I would therefore reguest that the agency be asked to withdraw
the procedural rule and then in turn submit the proposed rule to
legislative scrutiny in the regular rulemaking review process.




TITLE 38
PROCEDURAL RULE
DIVISION OF ENVIRONMENTAL PROTECTION
BUREAU OF ENVIRONMENT

SERIES . 10
OFFICE OF ENVIRONMENTAL ADVOCATE

§38-10-1 General

i.1. Scope - This procedural rule governs and controls the qualifications, powers, and
duties of the position of Environmental Advocate within the Division of Environmental
Protection. '

1.2. Authority - West Virginia Code §22-1-13
1.3.  Filing Date -
1.4. Effective Date -

1.5. Incorporation by Reference - Federal Counterpart Regulations - The Director
has determined that there is no counterpart federal regulaton. Due to the absence of a
counterpart federal regulation, a determination of whether or not to incorporate by reference is
not required, and the Director is not required to consult with the Environmental Protection
Advisory Council on this rule.

1.6. Determination of Stringency - Federal Counterpart Regulations - The Director
has determined that there is no counterpart federal regulation, and that the absence of a federal
regulation is not the result of a specific federal exemption. This rule is not construed to be more
or less stringent than federal regulations.

1.7.  Constitutional Takings Determination - The Director has determined and does
state that this rule does not constitute a constitutional taking of real property.

§38-10-2 Appointment, Salary, and Qualifications

2.1. Appointment - The position of Environmental Advocate will be appointed by, and
will serve at the will and pleasure of, the Director of the Division of Environmental Protection
in accordance with West Virginia Code §22-20-1.

2.2.  Salary - The salary of the position of Environmental Advocate will be set by the
Director, and is subject to future adjustments at the discretion of the Director.

2.3. Qualifications - The Director will receive or solicit applications for the position




of Environmental Advocate from persons having the following minimum qualifications:
2.3.1. A citizen and permanent resident of the State of West Virginia.

2.3.2. A graduate from an accredited college or university with a four-year
degree in a field of study directly related to the qualifications, powers, and duties of the position
as set forth in this rule.

2.3.3. A minimum of two years full-time experience in work directly
relating to environmental protection, or other public service work or experence which
demonstrates the ability to carry out the powers and duties of the position as set forth in this
rule. T -

2.3.4. A working knowledge of the legal requirements and programmatic
functions of the Division of Environmental Protection.

2.3.5. A demonstrated ability to skillfully communicate (both written and
verbal) in a public forum.

2.3.6. A demonstraied ability to use word processing software in a micro-
computer environment.

2.3.7. A valid West Virginia driver’s license.

§38-10-3 Assignment of Duty Station and Support

3.1. Assignment - The Environmental Advocate will be assigned by the Director to
an Office within the Division of Environmental Protection.

3.2. Support - The Environmental Advocate will be provided with logistical support
as follows: '

3.2.1. Suitable office space within the Division of Environmental
Protection Headquarters® Office.

3.2.2. Basic complement of office equipment and supplies.

3.2.3. Secretarial/clerical support as necessary to carry out the duties of
the position.

3.2.4, Per-diem and travel expenses, in accordance with the rules of the

Governor’s Travel Management Office, as necessary to carry out the duties of the position.




3.2.5. Training and educational tuition, fees, and expenses as necessary
to carTy out the duties of the position.

3.2.6. Use of pool vehicles as available and as necessary to carry out the
duties of the position. '

§38-10-4 Powers and Limitations - The Environmentzal Advocate will carry out the duties
of the position as set forth in this rule, and as prescribed by the Director in accordance with the
following:

4.1. The Environmental Advocate will make inquiries and receive responses from the
Director’s executive staff and the Chief of each Office as necessary to carry out the duties of
the position. The Environmental Advocate will not request any information which is
confidential, i.e., personnel records, corporate or trade secrets protected by statute, work
product, etc., except as authorized by the Director.

4.2. The Environmental Advocate will consult with and request information from other
agencies of state or federal government, as necessary to carry out the duties of the position.

4.3. The Environmental Advocate will make public any available information except
confidential information as described in subsection 4.1 of this section.

4.4. The Environmental Advocate will attend meetings, hearings, proceedings, etc.,
as necessary to carry out the duties of the positon.

4.5. The Environmental Advocate will take such actions as deemed appropriate on
behalf of any person, provided, That such action is lawful and is not in conflict with subsections
4.9 and 4.10 of this section.

4.6. The Environmental Advocate will provide advice and council to any person as
necessary to carry out the duties of the position.

4.7. The Environmental Advocate will prepare and/or distribute correspondence,
documents, records, reports, etc., as appropriate and necessary to carry out the dutles of the
position. o :

4.8. The Environmental Advocate will be guided in all actions by the nine purposes
set forth in West Virginia Code §22-1-1 (b).

4.9. The Environmental Advocate will not represent any person in, or file on behalf
of any person, legal or quasi-legal actions, either in support of or opposed to the Division of
Environmental Protection without the expressed approval of the Director, and under the
supervision of the Divisicn of Environmental Protection’s General Counsel.




4.10. The Environmental Advocate will not organize public campaigns in support of,
or in opposmon to official positions taken by the Division of Environmental Protection on
environmental matters, and wﬂl not actively participate in any such organized campaign.

§38-10-5 Duties of the Environmental Advocate Office '- The Environmental Advocate
will perform the duties of the position as follows::

5.1. Develop and implement a process to evaluate public opinion on the gquality and
effectiveness of the functions of the Division of Environmental Protection. This process will
utilize customer survey forms, or other suitable and appropriate methods. The development of
this evaluation process should be completed within six (6) months of the date of appointment and
updated pericdically. s

5.2. Attend meetings, public hearings, proceedings, and conferences to collect and
distribute information on a range of environmental issues, and to acquire knowledge and skills
required to carry out the duties of the position.

5.3  Systematically become familiar with, and acquire a working knowledge of all
programmatic funictions of the Division of Environmental Protection.

5.4. Provide advice and assistance to citizens seeking resolution of environmental
problems. To conserve resources, the Environmental Advocate should concentrate on issues that
have wide-ranging, state-wide impiications, rather than on isolated or local issues unless they
are of a precedent-setting nature.

5.5.  Assist the Division of Environmental Protection to develop and publish brochures
outlining the services of the position, as well as other information efforts that are appropriately
conducted in concert with the Public Information Office or the Director.

)

5.6. Participate in or sponsor public service media programming on a variety of
environmental issues,

5.7.  Assist citizens with obtaining information, interpreting information, and directing
citizens to sources of technical information.

5.8. Assist and advise citizens on how to participate in state agency processes, such
as public comments on rules, statutory amendments, draft permits etc..

5.9. Write articles for publication by the Public Information Office and other print
media regarding a variety of advocate activities or areas of environmental interest.

5.10. Direct citizens to appropriate public legal resources.

5.11. Attend executive and other agency staff meetings, where appropriate, and share

4




information as appropriate.

5.12. Assist the Division of Environmental Protection in reaching negotiated settlement
of issues in dispute between the Division of Environmental Protection and citizens or citizens’

groups as required by the Director.

5.13. Develop annually an action plan for the coming year of position operation which
contains realistically achievable objectives. The first year plan of operation will be completed
within six (6) months of appointment. Each plan will be revised quarterly to accommodate
changes in focus arising from public interest or programmatic needs.

5.14.- Prepare an annual statement summarizing the accomplishments of the position to
be published in the Division of Environmental Protection’s annual report.
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ARTICLE 20. ENVIRONMENTAL ADVOCATE.
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§22-20-1. Appointment of environmental advocate; pow-
ers and duties; salary; continuation of
position.

The director of the division of environmental protec- -
tion shall appoint a person to serve as the environmental
advocate within the division of environmental protec-
tion, and shall adopt and promulgate rules in accor-
dance with the provisions of article three, chapter
twenty-nine-a of this code governing and controlling the
qualifications, powers and duties of the person to be
appointed to the position of environmental advocate. The
environmental advocate shall serve at the will and
10 pleasure of the director, who shall also set the salary of
11  the environmental advocate. All funding for the office
12 of environmental advocate shall be from existing funds )
13  of the division of environmental protection. The dirsctor s
14  shall provide an office and secretarial and support staff $
15  as needad. The position of environmental advocate shall
18 continue to exist until the first day of July, one thousand
17 nine hundred ninety-seven, to allow for the completion
18 of a preliminary performance review pursuant to article
19 ten, chapter four of this code.

CHAPTER 22A. MINERS HEALTH, SAFETY
AND TRAINING.

ARTICLE 1. OFFICE OF MINERS' HEALTH, SAFETY AND
TRAINING; ADMINISTRATION; ENFORCE-
MENT.

'§22A-1-1. Continuation of the office of miners health,
safety and training; purpese.

WO =3I Oy o+

1 (a) The office of miners’ health, safety and training is
2 continued and is a separate office within the department
3 of commerce, labor and environmental resources. The
4 office shall be administered, in accordance with the
5
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provisions of this article, under the supervision and
direction of the director of the office of miners' health,
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EOUSE BILL 4065 _
REORGANIZATION OF THE DIVISION OF ENVIRONMENTAL PROTECTION

FLOOR DEBATE ON HQUSE CONCURRENCE TO SENATE AMENDMENT WITH
FURTEER AMENDMENT (OFFICE OF THE ENVIRONMENTAL ADVOCATE)

APPROXTMATELY 11:40 P.M.,, MARCH 12, 1594

MR. BPEAKER! "Gentleman frem the thirty-seventh, Mr.
Martin.
MR. MARTIN: Mr. Speaker, the Senate’s inclusion of

provisions that created an office of environmental advocate
raised concern on the part of quite a number of people, including
myself. After scome discussions, that language was rewritten as
Judiciary Chairman has indicated. It provides or allows for the
creation of that office but requires that it be done through the
rule-making process that we all understand, a process that brings
the creation of that office, its powers and duties, back tec House
for its review -~ to the full Legislature actually --~ for its
review and approval and provides further that two years after the
creation of that office 1t comes under Sunset for a full
performance review, performance audit. I urge adoption of the
amendment."”




sfa HB4065 Grubb 3/10
On page eight hundred forty-seven, section six, after line
twenty by inserting the following:
ARTICLE 20. ENVIRONMENTAL ADVOCATEf
§22~-20-1. sShort title. ’

This article shall be known and cited as the "Environmental

Advocate Act."
§22-20-2. Legislative findings and purpose.

The Legislature fiﬂds that West Virginia‘’s natural
environment is threatened by a myriad of pollution sources.

The Legislature further finds that:

(a) The protection and preservation of the state’s natural
environment is a fundamental responsibility of state government.

(b} A clean environment is one of the cormerstones of current
and future economic develbpmént activities.

(¢) State agencies and instrumentalities must often balance
competing interests in evaiuating practices and policies that
impact the natural environment.

(d) Many times citizens are unable to afford. the
representation necessary to adegquately defend a threatened and
valuable environmental resource.

Therefore, it is the purpose of the Legislature to establish
an office of environmental advocate to ensure, to the maximum
extent possible, that the state’s natural environment is defended
whenever and whersaver necessary.

§22-20-3. Environmental advocate; oath of office; salary; office

location.




Thére is hereby created, under the authority of the director
of the division of environmental protection, the office of
environmental advocate. Before entering upon the dﬁties of this
office, the environmental advocate shall subscribe to an cath of
office, which shall be filed in the office of the secretary of
state. The salary of the environmental advocate shall be fifty
thousand dollars annually. " The office of the environmental
advocate shall be located in Charleston.

The director shall hire the environmental advocate no later
than the first day of July, one thousand nine hundred ninety-
four.

§22-20-4. General powers of advocate.

The environmental advocate has the powers and duties granted
under this article and all other powers necessary to carry out
the purposes of this articlé. Any enumeration of poweré is not
intended to restrict the 'general powers of the environmental
advocate.

§22-20-5. Authority of advocate,

The environmental advocate has the authority to:

(a) Institute, intervene in, or otherwise participate in,
proceedings in state and federal courts, before administrative
agencies, and before any other body, concerning any act, order,
bill, resolution, practice, activity, or failure to act, that
will have an impact on the state’s natural environment.

(b) Take any action he considers appropriate with respect to

environmental complaints.




(ﬁ) Institute, participate as an additiocnal party in, or
intervene as a friend of the court in any proceeding involving an
impact oh the state’s natural environment.

(d) At the request of one or more citizens, or whenever in
the advocate’s opinion the public‘interest is served, represent
said citizens in proceedings arising out of actions impacting the

natural environment.

(e) Exercise all the same rights and powers regarding
examination and cross-examination of witnesses, presentation of
evidence, and other matters as any party in interest.appearing
before the agency or body in question.

(£) Educate the general public concerning environmental
protection; and

(g) Conduct studies and issue reports concerning various
topics relevant to protectiﬁg and preserving the state’s.natural
environment.

§22-20~6. Qualifications of advocate and employees of advocate.

(a) No person may be appointed environmental advocate unless
he or she is admitted to practice law in this state.

(b) The environmental advocate shall be a.resident of this
state during the term of office, and shall not, during such
period, hold any other office of either trust or profit under the
government of the United States, this state, or any political
subdivision thereof. This section shall not be construed to
preclude the advocate from serving as a member of the reserve of
the armed forces of the United States, the West Virginia national
guard, the air national guard, or the naval militia. The

envirommental advocate shall not engage in any other occupation
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July 18, 1994 P.O. Box 4142

Roger Hall j‘ﬁ’z . j’“" S‘J'“ .‘ \ ek Morgantown, WV 26504
WV-DEP ~ s - N —3\\}'\‘5"0“{0’13(3‘\0“
10 Mcdunkin Road W e ©
Nitro, WV 25143 ! BRI
i ,‘-ﬂ- S .
Dear Mr. Hall;

Please consider these comments on behalf of the WV Chapter of Sierra Club regarding the
propesed regulations for the Office of Environmental Advocate. The Sierra Club has long advocated for
an Environmeantal Advocate position to help citizens respond to environmental issues, to represent our
visws, and to advocate on behalf of environmental protection. Unfortunately, the position described in

these rules does not meet our idea of an Advocate, nor does it meet the definition of an advocate under any .

concept that could be applied to Article 20 of Chapter 22 of West Virginia code. While that section of

code does not have the clear and specific detail of earlier versions of the legislation {and nothing in the ——— -~

existing statute precludes the original concept adopted initially by the State Senate), the statute
nevertheless clearly specifies that the Office to be created is that of Advocate!

The powers and limitations (Secticn 4) and the Duties {Section 58) lack any specific direction as
to what the Office shall advocate. Section 4.8 provides very general guidance, but does not provide any -
direction beyond that provided to every other employee of the Division of Environmental Protection.
Section 4.9 and 4.10 prohibits the Advocate from iegal and public advocacy or participation in any such
advocacy. The duties of the Advecate appear to be entirely duplicative of the DEP Public Infermation
Office. | do not believe that it was the intent of the Legislature to create a duplication of effort, since the
DEP reorganization bill was specifically intended fo eliminate unnecessary duplication. | suggest that
the Legislature intended fo create an Advocate for environmental protection bacause of their recognition
that such an entity and such an attitude is currently lacking within the agency charged with
environmental protection in West Virginia.

Therefore, | recommend that the following changes be made to these rulss:

Section 2.3.8 A minimum of two years-full-time axperience in work directly related to advocacy of
environmental protection... This pecsition is intended to be an advocate for envircnmental protection.
Experience in aveiding environmental protection should not be countad toward this position, Since
virtually all advocates of environmentai protection are volunteers, the requirement for full-time
experience should be stricken to prevent unnecessarily restricting the applicant pool.

Section 3.2 should be rewritten to set up careful boundaries to prevent a conflict of interest or the
appearance of political pressure from the Director and/or other staff of DEP. This insuiation from
direct pressure is essential to the ability of the Office to act as an independent advocate and has been a
fundamental hallmark of the successful advocate positions in other states.

Section 4.8 should be expanded to add an explicit purpose statement defining the authority and duty to
advocate on behalf of environmental protection. Currently, no such direction exists in these rules.

“Not blind opposition to progress, but opposition to blind progress.”

13




Section 4.9 and 4.10 should be deleted or at least, should expressly exempt advecacy actions. As
currently written, the Advocate is given the conflicting mission of being an Advocate without being
permitied to advocate either in court cr in public.

Section 5.1, 5.5, 5.6, 5.7,75.8, and 5.10 are primarily the responsibility of the Public Information
Office created under 22-1-12, Language should be added to specify that these duties of the Advocate do
not relieve any responsibility of the Public Information Qificer as the lead officer in this regard and
action by the Advocate in this regard should be oriented foward the primary mission of environmental
protection advocacy.

Section 5 should also include direct and explicit instrustions to work with citizens and {o advocate
environmental protection in various local, state, and federal proceedings including but not fimited to
permit application reviews, rules development and public hearings, monitoring and enfercement
acticns, and appeals, stc.

Failure to resoive these issues will leave the COffice of Environmental Advocate in an untenable
position, with conflicting guidance, inadequate resources, and an impossible mission. In short, unless
repaired, these rules are a recipe for failure. Responsibility for such failure cannot be avcided by
those managing DEP.

Sincerely,
b}

P -

James Kotcon
Legislative Chair
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SIERRA CLUB

Waest Viroinia Cuarrer

‘//\ July 18, 1994  PO.Box4142
Roger Mall ¢ , Morganown, WV 26504
WV-DEP /\/
10 Mecdurikin Road J

Nitro, WV 25143
‘t\\n_r
Dear Mr. Hall:

Please considar these comments on behalf of the WV Chapter of Sierra Club regarding the
proposed regulations for the Office of Environmental Advocats. The Sierra Club has long advocated for
an Environmental Advocate positicn to help citizens respond to environmental issues, to.represent our
views, and to advocate on behalf of environmental protection. Unfortunately, the position describad in
thesa rules does not meet our idea of an Advocate, nor doas it mast the definition of an advocate under any
concept that could be applied to Article 20 of Chapter 22 of West Virginia code. While that section of ™
code does not have the clear and specific dstail of sarlier versions of the legislation {and nothing in the
axisting statute precludes the original concept adopted initially by the State Senate}, the statute
neverthelsss cleary specifies that the Office to be created is that of Advocate!

The powers and limitations (Section 4) and the Duties (Saction 8) lack any specific direction as
to what the Office shall advocate., Section 4.8 provides very general guidance, but does not provide any -
direction beyond that provided to every other employes of the Division of Environmental Protaction.
Section 4.9 and 4.10 prohibits the Advocate from legal and public advecacy or participation in any such
advocacy. The duties of the Advocate appear to be entirely duplicative of the DEP Public Information
Office. | do not believe that it was the intent of the Lagislature to create a duplication of effort, since the
DEP reorganization bill was specifically intended to eiiminate unnecessary duplication. 1 suggest that
thse Legislaturs intended to create an Advocate for environmental protection because of their racognition
that such an sntity and such an attituds is currently iacking within the agency charged with
anvironmental protection in West Virginia.

Therefore, | recommend that the following changes be made to these rules:

Section 2.3.3 A minimum of two years—fuil-time experience in work directly related to advocagy of
environmental protaction... This position is intended to be an advocate for environmental protection.
Experience in avoiding environmental protaction should not be counted toward this position. Since
virtually all advocates of snvironmental protection are volunteers, the requirement for full-time
experience should be stricksn to prevent unnecsssarily restricting the applicant pool.

Section 3.2 should be rewritten to set up careful boundaries to prevent a conflict of intersst or the
appearance of political pressure from the Director and/or cther staff of DEP. This insulation from
direct prassura is sssential to the ability of the Office to act as an indepandant advocate and has been a
fundamental halimark of the successful advocate positions in other statas.

Section 4.8 should be expanded to add an explicit purpose statemant dafining the authority and duty to
advocate on behalf of environmental protection. Currently, no such direction exists in these rules.

“Not blind opposition to progress, but opposition to blind progress.”
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Saction 4.9 and 4.10 should be deleted or at laast, should axpressly exempt advocacy actions. As
currently written, the Advocate is given the confliciing mission of being an Advocate without being
permitiad to advocate! sither in court or in public.

Section 5.1, 5.5, 5.8, 5.7, 5.8, and 5.10 are primarily the responsibility of the Public Information
Office creatad under 22-1-12. Language should be added to spacify that these duties of the Advocate do
not rafiave any responsibility of the Public Informatien Officer as the lead officsr in this regard and
action by the Advocate in this regard should be oriented toward the primary mission of environmental
protection adveocacy.

Section 5 should also include direct and explicit instructions to work with citizens and to advocate
anvironmental protection in various local, state, and federal proceedings including but not iimited to

permit application reviews, rulas develepment and public hearings, monitoring and enforcement
actions, and appeals, atc. )

Failure o resolva these issuas will leave the Office of Environmental Advocate in an untenabls
position, with conflicting guidance, inadequate resources, and an impossible mission. in short, unless
repaired, these rules are a recipe for failure. Responsibility for such failure cannot be avoided by
those managing DEP.

James Kofcon
Legislativa Chair
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July 13, 1934

. Roger T, Hall
{. ¥, DEP :

10 Medunkin Read
Hitro, W.¥,. 25143

RE: Interpretive Rula
(Title 38, Seriesz 1M
Cffice of Envirenmental Advecate

Being azked to comment on the interpretive rule governing
the Office of Envirsnmental Adwvorate (OER) is like having azked
for 2 caks, Dbeling ssrvaed a ple, told {t is a cake, then zzkad
what color Frosting you waniti on the caks. ,,.Commanting »n the
frosting implies that you think the wis iz r=zlly a caks whan it

a

ten’t a cake at all and will never ne a cake, Yeb, to refrain
Ty om commentlrg en the frosting or teo sbhbisct tc the fllugion of
the cake implies ne interest whatszoever in the pis itself

Az ridiculous as this conundrum may seem, it is likaly to ba
cypleal of the enigmatisz and puzzling s*,uatiuns citizens and the
enviraonmental communlty in geaneral will be azked to face ovar and
over again in the coming months and ysarszs whan dealing with thiz
administration’s brainchild Division =f Environmentsl Pretection.
Hence, it is oui of neceasity wut with gra2at reluctantance that I
sffer comments onm 2ll three of the subkliscts at hand - the caks,
the pia and the froating as well.

1) THE =soc-called CAKE

Toe call an ombudsman—public information person an "advocate®
{i.e. to call a pie a cake) flies in the face of any principleas
of goed government or standards of truth in advertising that one
might reasonably asaume should be inherent in the actions of the
Division of Environmental Protaction (DEP)., And yat, bot
current zode (through the insistence of DEP Gepresentatlvcs ta
the legislature) and this proposzed regulation &g just that,

As I stated publicly on several oecasions during dizcuszszions
of the legislabion thait crezated thiz position, WVHC objects £o
this m&flwe, net begauss the position ifs=eif i1z bad, but bacausze
the position is not what fthe title implieg. Az defined by that
legigliation, and the further refinements of this vule, the £itiz
HADVOCATE ia deceptive._inapp*oprwaue, mizleading and du=s a
dizzervica ko thae public and environmaht it iz-mednt fo fefand,




<WVHC RE: DEPOZA rule 7/13/94 o, 2.

Although thsrs is value in the powers and duties of the
ca described in this rule, the aubthority wasted in the office
ubstantially limifted by the underlying control of the

ctor whe hkas final say over the 'advecate' who ig hired and

2 by that Dirsctor, whs zerves "at the will and pleasure of
.nat Direcikor', who performs “as prescribed" and '"as reguired'’ by
chat Director, and who cannot challengs official positions of the
Yivigsion or that Director even i those positions ara in conflict
:ith the Advocate’s own belielis or the beliefs of citizen clisnts
8ee sections 2.1, 4.1, 4,4, 4,9, 4.10, 5,12, atc.).

The Qffice of Environmental Advocats as defined in current
ode and this rule offers anly the illusieon of advocacy, It may
srovide good press for DEP in its attempt to appear supportive of
‘itizens and strong environmental pretactlon, but it raises falsze
wowes for members of the publice who will fturn to the CEA for

upport only to find the Advocats forbidden to dafand any
osition that might be in confliect with the Divizion -—-- an all
co Familiar zituation in communitiex where agenay decizinsns are

ften the root of 2 probiem.

i

Actually, since it is improbable that a2 true advocate
rggition can ever be established within the Division, WYHC will
‘entinue to encourage zand lebby fTor the creation of an
ndependent and fully staffed affics of environmental advocate
‘imilar to the one proposed for the Attorney Generals office in
s.B. 282 introducsed to the 93-%4 Legislature. (Copy attachsd.)

Short of a complete overhaul of this positisn, WVHC suggests
. movre appropriate title for the current position iz OFffice of
nvironmental Affairs, or Qffice of Environmental Ombudsman.

) THE PI1E

Aes stated above, there IS VALUE to the office described in
‘his rule, despite the deceptive title. Providing access to
nformation and process, daveloping brochurss, articlez, cutreach
rograms and direction te legal and technical sources, ete., seto,
ire all helpful and needed activities to aid citizens in dealing
rith environmental concerns that effect their lives, (In fact, I
.sked abeut and urged considerziion of such a position at the
'ublic meeting in Fairmout esarly on in the process of ths
avelopment of the DEP lagislation.)

There ig a2lso valus to this office a2s long as the Divigion
rontinves to hire peoplz of the =aliker and character of the
Jiractor’s fivst choice of advocates, i.,e. Wendy Radeclif?f,
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‘WYHC RE: DEPOEA vruls 7/18/3%% p. 3,

There iz, however, great potential for abuse of this
position and the persons selsacted to £ill the vosition by any
Director (pressnt or future) for there is nothing in cods or this
rule to precluds using the Advecate to short civouilt dirack
individnal citizen participation in DEP actisns, teo divert
unwanted criticism or the perceived dizrupitive prasence of
diverse individual advocates from a wide varisty of community,
citizen, and environmantal groups 3 a single central 'effica of
complaints’, 2r o negats or stiffle the obiections of citizens
by regquiring the Adveocate to defend DEP positions in "negetiating
settlements’ with citizens {(Section 5,120, = = 7w

Whether or not the Jjeb title is changed, the possibility of
petential abuse should be eliminated by providing the OEA more
indepandence from the Director, '

3) THE FROSTING - -

2) Section 2.3.2 The Qualifications section of this ruls
require that the advocate muszt have a 4 year degree from an
acsredited college 2x university in a field of study directly
related to the pesition,

N L AV e

e g

e

While the college experiance may instill a greater dagrea of
tolerance for time-~consuming and rigorous review of resgulatiens,
endless meatings and bureaucratic prosess, and whils some rolated
fislds of study may instill a sense of advocacy, nevertheless,
intelligence, wisdom, the powsr of reaszen and 2 r=asonabls
attitude are not guaranteed by a 4 year degree, Nor deez a 1z
of a degree imply an inability to deal with the reguiresmants o
the Adveocate’s job as described in thiz rule, Indead, some of
the strongest, most knowledgeables, well szpeken and reasonablas
advocatss for the environment in the =ztate would not gualify
under this provision, ZExpsrience haz shown that many resple come
to the foreground of environmental protection as a result of
sheer desparation and a dogged determination to aducaibs
themselves in precisly those skills needed for the OEA iob,

e
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Section 2.3,2 should be deleted and the remaining
subgections relied on for demonstration of an applicant’s
abilities and gualifications for the jcb.

b) Seciion A.8 stataes that the Environmental Advocate ba
gulded by the nine purpceses set forth in ¥V Code 22-1=-1(b},
While these purpcses apply to all of DEP’s actions, the duties of
the OFEA should put spscial emphasis on (B) (L} “'te strangthan the
comuitment of this state to restore, maintain and protect the
envirenment’ and on state policy as daclared immediately
praceding the purposes in 22-1-1(hk):




¢ WWHC RE: DEPCEA rula 7/18/94 . =. 4.

BTt is the policy oF the state of West Virginia
...to use 2all practicable means and measures

to prevent or eliminate harm to the environment
and biosphere, to create and maintain condi-
tions under which man and nature can exist in
preductive harmony, and fulfill the social,
econemic and ¢ther reguirements of present and
future generations."

WVHC therefore recommends adding explicit reference to state
policy in Section 4.8 by adding the words "policy and’ before the
words ‘'nine purposes" in 4.8.

g) Sactions 4.9 and 4.10, The restrictive provisicn of 4.9
{no legal aciiocns without sxpresed approval of Direstor) and 4.10
(nc oppoeition to offizial DEP pozitions) must be removed for the
position to be true to its title of advocate,

.

d) Section $.12 directing the envirommental advocate to ) rjff
agaist DEP in rzaching negotiated settlements with citizens '"as oL
raequired by the Director' muskt be stricken/deleted, :

- An Envircnmental Advcocate cannct Le expscitad to defend
environmental and cifizen interests only when those interests are
not in conflict with the position of the Division, and even worse
to defend DEP's position when those conflists ariss, Yet, 1t is
concelivable under the provisions of Section §.12 that the
Advocate could defend a2 particular position or citizens group up
to a point wnen the Diractor or the Division choose te take an
opposing stand at which point the Dirsctor could resyguire the
Advocate basically to switch sides and defend the Division, P

- Alsgo, the advocate should be able to chosse 1f and when it
is in his or her, or his or her clients’, best interesti fto bs IR
invelved at all in neégotizntions of seittlements of disputes R
betwean the DEF and thoss clients., Yet, Szetion 3,12 allows tha ‘
Director to raguire the ddvocate’s participation in such S
gattlement negoktliations, . L

LEE AR

Thank you foxr the opportunity to comment on this rule, Qur
statements are made with the desparate hope that DEP officials
- current and future - will not use the diszcretionary powers this
rule confers upon them to abusz tha position or persens appointed :
to the position of Environmental Advocate. And further, with the i
nope that future adminisirationz and lagislators will ses thrsugh "
the current film of deceit and create an indspendant office of

environmental advocacy az is describead in the attached copy of
the 1983 3.,B, Z282.

Cindy Rank, Fragident

v




COMMENTS OF THE WEST VIRGINIA MANUFACTURERS ASSOCIATION

TITLE 38
INTERPRETATIVE RULE

DIVISION OF ENVIRONMENTAL PROTECTION
BUREAU OF ENVIRONMENT
SERIES 10
OFFICE OF ENVIRONMENTAL ADVOCATE

INTRQDUCTION

The West Virginia Division of Environmental Protection filed a
interpretative rule' designated Series 10 setting forth the qualifications, powers,
duties, and limitations of the position of environmental advocate within the Division
of Environmental Protection ("DEP") pursuant to W. Va. Code § 22-20-1 effective
June 10, 1994 (H.B. 4065 1994 Reg. Sess.}). The DEP Reorganization Bill contained
a new provision which requires the Director of the DEP to appoint a person to serve
as environmental advocate within the Division. The statutory authority also requires
the promulgation of a rule governing and controlling the qualifications, powers, and
duties of the person to be appointed to the position. The statutory authority is not
specific as to the scope of the duties of the environmental advocate, but the person
appointed to the position will serve at the will and pleasure of the Director. The
comments outlined- below are intended to be constructive suggestions to address the

parameters of the new position in the context of existing federal and state laws and

This rule was originally filed as a procedural rule by the Division of Environmental Protection.
Pursuant to a legal interpretation by Renee Coe, Deputy Sacretary of State, the DEP withdrew
the procadural rule that was filed on June 13, 1894 and refiled the Office of Environmental
Advocate rule as an interpretative rule on June 16, 1834,




regulations. For simplicity and reference, the comments will be presented in a section-
by-section format. The WVMA appreciates the opportunity to comment on the above-

referenced proposed rule.

GENERAL COMMENTS

Both the powers and duties of the environmental advocate resemble and
duplicate what would normally be considered the requirements of a public informatiop
officer; that is, collection and dissemination of information available from the agency
in the form of assistance to citizens, response to complaints, preparation of press
releases and response to freedom of information requests. On the confrary, the
WVMA believes that the statute contemplates and intends a very different role for the
environmental advocate; namely, to acquire information from the public, from interest
groups, national trends and the like and condense and consolidate this information into
a coherent package to present to the Director. The WVMA would suggest an entire
rewrite of the proposed rule to reflect the parameters of the role of the environmental
advocate. Accordingly, the WVMA offers its assistance in preparing a draft
alternative upon the request of the DEP. In the alternative, specific comments are

provided below to cure the major the defects identified in the rule.




SPECIFIC COMMENTS
SECTION 2

Section 2.1

Either Section 2.1, relating to appointment, or a new Section 2.4 should
be added which addresses the full-time nature of the position. This person who is
appointed to serve as the environmental advocate should not have income or
otherwise be compensated by another organization. In other waords, the
environmental advocate should not be paid by the state and also be paid by a separate
organization to perform other functions which may conflict with the official position
of the Division of Environmenta!l Protection.

The following language is suggested to be set forth in either Section 2.1
or in a new Section 2.4 of the rule:

2.4 The environmental advocate is a full-time position and

the person appointed to the position shall dedicate full time

service to the duties and responsibilities attendant to and

incumbent upon the environmental advocate.

So long as the environmental advocate is responsible solely to the
Director of the Division of Environmental Protection and is not receiving income from
outside sources, the integrity and credibility of the position will be enhanced and
office of environmental advocate will avoid the appearance of impropriety and any
conflict of interest which may arise. |

Section 2.3.1

The question arises regarding the requirements of residency of West

Virginia of whether demanding the applicant be a "citizen and permanent resident" is

3




lawful or advisable. Although the legisiature routinely requires those holding policy
making decisions in state government be residents of West Virginia, there is no
statutory requirement of citizenship or residency for the environmental advocate.
While the statute provides that the Director of DEP establish the qualifications of the
environmental advocate, the rule should not prevent non-residents from being
appointed. The terms "citizen™ and "resident” have specific legal meanings in other
contexts that need not be discussed here. Suffice it to say that once appointed the
environmental advocate should become a resident of West Virginia. The term
"permanent” should be deleted because it is devoid of concrete meaning and subject
to interpretation. Presumably, it would also preciude the appointment of an expert
who hails from another state or who was born and raised in West Virginia but
happens to live elsewhere due to economic conditions. The rule should not prevent
the Director from appointing a current out-of-state resident who is qualified and seeks
to return to West Virginia. Therefore, the WVMA suggests that Section 2.3.1 be
deleted or read as follows:

2.3.1 A resident of West Virginia.

Section 2.3.4

This section conflicts with Sections 5.2 and 5.3 which state that the
environmental advocate must "acquire a working knowledge and skills required to
carry out the duties of the position™ and must "systematically become familiar with,
and acquire a working knowledge of all programmatic functions”™ of the DEP. On the

other hand, Section 2.3.4 makes "knowledge of the legal requirements and




programmatic function "of the DEP a condition of appointment by requiring such
knowledge as a minimum qualification. Thus, an internal confiict in the language is
created by stating essentially the same requirements first as a condition and second
as a duty. The WVMA therefore suggests that knowledge of the legal requirements
and programmatic functions of DEP be a condition of appointment to the position and
that Sections 5.2 and 5.3 be comhined in Section 2.3.4.

Section 2.3.7

In line with the comment provided for Section 2.3.1, a driver’s license is
sufficient and there is no reason to require a West Virginia driver’s license especially
if the environmental advocate applicant lives out-of-state at the time of selection to

the position.

SECTION 3
Section 3.2.4

Section 3.2.4 addresses per diem and travel expenses that the
environmental advocate may incur as necessary to carry out the duties of the position
in accordance with the Governor’s Travel Management Office requlations. Based on
the rule statement alone, it would appear that the environmental advocate would have
free will to travel throughout the state, or elsewhere. In order to forestall any
potential abuse of Section 3.2.4, an additional check should be placed upon the
environmental advocate to prevent unlimited travel. Therefore, it is suggested that

the word "necessary” be stricken an in lieu thereof "as approved by the director™ be




inserted in its place. This language will ensure accountability on the part of the
environmental advocate for travel and per diem expenses.
Sections 3.2.5 and 3.2.6

‘Similarly, the same change should be implemented in Sections 3.2.5 and
3.2.6 relating to training and educational tuition fees and expenses and the use of
state vehicles, respectively. In both instances, the potential for excessive expenses
or abuse of state property is presented where there is no apparent accountability for
the office. The Director should be required to approve all expenditures for these items

in advance of the expenditure.

SECTION 4

In all the subsections of Section 4 where the Ianguage reads "will not™
the correct language should be "may not”. In the context of "will not" the "not”
negates an obligation whereas replacing that language with "may not" creates a
prohibition. For example, in Section 4.9, the environmental advocate "will not”
represent any person in legal action. This language should read such that the
environmental advocate "may not", or otherwise is prohibited from, representing any
person in a legal action either in support or opposition to the positions of the DEP.

Section 4.1 -

In Section 4.1, an environmental advocate may not request any

information which is confidential, except as approved by the Director. The WVMA

believes it imperative to delete the phrase "except as authorized by the Director."




There is no reason, nor viable justification, that confidential and trade secret
information should be released. To do so would totally controvert the basis for
allowing confidential and trade secret information status to material submitted to the
agency; that is, protection of competitive position and designed processes that are a
capital investment. Moreover, trade secret and confidential information is protected
by other agencies within state government, such as the development office, from
release to persons who do not have a need to know. Thus, the WVMA urges the
agency to continue to restrict access to confidential and trade secret information.

Furthermore, the rule sets forth examples of confidential information, but
Section 4.1 should also include specific state and federal code citations as examples
of records and information which the environmental advocate may not release to the
public. Additions of specific code sections should include, but not be limited to,
examples such as the Freedom of Information Act, W.Va. Code § 29B-1-1 et seq. will
put the environmental advocate and the public on notice of the extent of information
to be disseminated and its availability (and limitations of availability) upon request.

In addition, a new sentence should be added to Section 4.1 requiring the
environmental advocate to be subject to the same confidentiality rules as the director
is subject regarding trade secret information, etc., as may be required under the
various regulatory programs. Thus, the WVMA suggests adoption of the following
sentence to be added to Section 4.1:

in the event the environmental advocate comes into

possession of confidential information, the environmental

advocate shall be held to the same standard to protect the
confidentiality of the information as required of the director

7




and as required by any applicable state statutes, regulation,
policies, or other ethical obligations.

Section 4.2

This Section allows the environmental advocate to request information
from other agencies, etc. The query that must be asked is whether the intent of this
provision is to allow the environmental advocate to acquire information in the same
manner as a member of the public or to offer a heightened status that would allow the
environmental advocate to obtain information as a agency representative that would
not necessarily be available to the public such as an industrial development proposal
that is currently being evaluated by the economic development office. Information
that is routinely confidential to the public may be accessible by other governmental
personnel who have cause to be privy to the information. The intent should not be
to allow the environmental advocate to use the position to gain information from other
agencies that the advocate would not otherwise be privileged to obtain. Thus, the
WVMA suggests that Section 4.2 be rewritten to allow the environmental advocate
to seek information otherwise available to the public and to not divulge any
information acquired because it was forwarded by virtue of the status of an employee
in a sister agency.

Section 4.3

This séction seems to be a sentence from the public inforrmation officer’s
job description; that the environmental advocate may make public any available
information except confidential information. This is contrary to the role of the

environmental advocate as contemplated by the WVMA, In contrast, the

8




environmental advocate should collect information and provide it to the agency.
Instead, this section should read that the environmental advocate will provide
information to the DEP information officer for approval for dissemination to the public.
Section 4.4

Section 4.4 allows the environmental advocate to attend meetings, etc.,
as is necessary to carry out the duties of the office. This language should be
rewritten to limit the meetings to those that are within the agency (that do not entail
internal meetings to which the environmental advaocate is not invited or privileged), to
open meetings, and public hearings. The WVMA does not believe that the intent of
this provision is to allow the envircnmental advocate access 1o all meetings because
the office exists. Rather, the role of the advocate should be refined in this regard.
The environmental advocate should not by virtue of the office have the ability to
demand entry into meetings in the Governor’s office or any other agency because the
language of the rule allows the advocate to attend.

Sections 4.5. and 4.6

Section 4.5 should be deleted or combined with Section 4.6 to state that
"the enviroﬁmental advocate may assist persons as appropriate in carrying cut the
duties of the position provided that such assistance is not in conflict with any other
provision of this rule or state or federal law." As currently written, Section 4.5 is
vague and overreaching. There is no description of what types of actions the
environmental advocate may take on behalf of any person except as is limited by the

other provisions of the rule. The rule should specifically state those actions that are




aliowed instead of creating a blanket granf of authority limited only by specific
restrictions. Changing the language makes it clear that the environmental advocate’s
role is to assist citizens of the state and its various organizations and to have access
to agency information regarding environmental matters, but it also must be clear that
the environmental advocate is limited to some degree in his or her ability to make this
information public or intervene on behalf of any person in conflict of another section
of the rule. So, in addition to the limitations set forth in Section 4.9 and 4.10 of
Section 4, the environmental advocate could not release information to individuals in
violation of Section 4.1. Therefore, the language addressing the parameters in which
the environmental advocate may operate, should be broad enough to include other
aspects of the rule which limit the ability of the environmental advocate to release
information or to take affirmative action.
Sections 4.9 and 4.10

To reiterate the suggestion above, in both Section 4.9 and 4.10, the
words "will not” should be changed to "may not” to ensure that the environmental
advocate is not filing or otherwise engaged in legal actions in support or opposition
to the official position of the DEP. [n other words, the environmental advocate "may
not” (is expressly prohibited from) be involved in outside public campaigns in support

or opposition to the positions of the DEP.

10




SECTION 5
Sections 5.2 and 5.3
These sections should be deleted in favor of combining the requirements
into requisite qualifications of employment. See Section 2,3.4 above.
Section 5.10
One of the duties of the position of environmenta! advocate is set forth
in Section 5.10 which states that the advocate is to direct citizens to appropriate
public legal resources. This function seems to be beyond the scope of what the
duties of the environmental advocate’s office should be in providing a legal referral
service to citizens. This provision also has potential for abuse by directing legal work
to various individual attorneys throughout the state to the detriment of others and it
is otherwise questionable what the term "appropriate public legal resources™ means.
The West Virginia State Bar is available to serve citizens and requests for information
regarding public legal services as well as private legal services. Otherwise, with
respect to the positions of the Division of Environmental Protection, it is the Attorney
General’s Office who represents the state. It does not seem appropriate for the DEP
to provide legal referral services to citizens who may have a dispute with the DEP.
Therefore, it is urged that Section 5.10 be deleted.
Section 5.13
Additional language should be added which requires approval of the plan
by the Director of DEP. As stated, the proposed rule requires the environmental

advocate to prepare a plan for the coming year of the position’s operations and

11




achievable objectives. The plan should be created in conjunction with the Director,
and approved by the Director, prior to publication and implementation.
Section 5._

A new section should be added which states that the environmental
advocate will provide the Director of the DEP with citizens’ environmental concerns,
primarily concentrating on issues having statewide implications, and to provide the
Director with general information regarding environmental matters of importance to
the state of West Virginia. Principally, the environmental advocate would seek to
acquire the information from both recognized organizations and individual citizens
regarding environmental problems and potential solutions to environmental problems
and present the information acquired to the Director in an appropriate manner. One
of the goals of the environmental advocate is to assist the DEP in reaching negotiated
settlement of issues in dispute between the DEP and citizens. In this context the
environmental advocate should acquire information and receive complaints from a
disgruntied constituency and relay this information to the Director to assist in reaching

negotiated settlements.

CONCLUSION

In summary, the role of the environmental advocate should be to assist
the Director of DEP by providing the Director with poignant remarks and concerns of
the citizens of West Virginia. To the contrary, the environmental advocate should not

be a duplicate public information officer or an investigator, The WVMA would

12




suggest an entire rewrite of the proposed rule to reflect the parameters of the role of
the environmental advocate. Accordingly, the WVMA offers its assistance in
preparing a draft alternative upon the request of the DEP. In the absence of a fotal
rewrite, these comments suggest several ways 1o refine the parameters of the office
of environmental advocate. The WVMA appreciates the opportunity to comment on

the proposed rules and respectfully submits the same the 18th day of July, 1924,

BV:W&—J

West Virginia Manufacturers Association
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RECEIVED

“.Ies.t . Directors Office
virginia |
: e v e ok
highlands - .
‘ WV Division oF
conservancy ravironmental Protection

MAILNG ADDRESS & P. Q. Box 206 e Charleston, \West Virginia 2532

Publishers of The Highlands Vore and the Monorngahels Nancnal Forest Miking Guide

July 18, 1534

Mr, Rogexr T. Hall

w.v, LEF }

10 McJunkin Road

Nitro, W.,¥V. 23143 o

RE: Interpretive Rule
(Title 38, Seriesz 100
Office of Environmental Advocate

ng asked to comment on the interpretive rule governing
ce of EZnvirenmental Advocats (OFA) iz like having asked
ke, being served a pie, ftcld it is a cake, than asked }
or frosting you want on the cake., .,.Commenting on the
implies that you think the pie 1z really 2 cake when it
at all and will never nDe a czks, Yet, to refrain
ng cn the frosting or to obiect to the 1
ies no interesh whatszcever in the ple it

Az ridiculous ss this conundrum may
typical of the enigmatic and pu=zzling =i
environmental community in general will

bler

administration’s brainchild Division of Environmental Protection,
Hence, it iz out of necessity but with grsat reluctantance that I
offer somments on all three of the sukiects 2t hand - the cake,
the vie and the frosting as well,

l) THE so-called CAXE

To call an ombudsman-public information person an '"advocata"
(i.e, to call a pie a cake) flies in the face of any principles
of good government or standards of truth in advertising that one
might reasocnably assume gshould be inherent in the actions of the
Division of Environmental Protection (DEP) ., A&And yeit, both
currant coda (through the insistence of DEP representatives to
the legislature) and thisz proposed regulation do just that.

A3 I stated publicly on sevaral occazions during discussions
of the lagislation that created this position, WVHC okjectz to
thiz office; not because the position itself is . bad, but because

.

'the position is not what the title implies 3 defined by that

legizlation, and the further rafinaments of fthis rule, the title
i

PADVOCATE'" is decepiive, inappropriatd, mi:

disszervice to the public and environmenit i

Working since 1967 for the consen/anon and wise management of West Virginia's natural resources




«WVHC RE: DEPCEA rule 7/18/94 P. 2.

Although there is value in the powsrs and dirtiss of the
office described in this rule, the authority vested in the office
is substantially Iimited by the underlying control of the
Diregctor who has final say over the ‘‘advocate’ who 1s hirsd and
fired by that Director, who serves '"‘at the will and pleasure of
that Director', who performs '"'as prescribed" and '‘'as regulred" by
that Director, and who cannot challenge official peositions of the
Division or that Director evern if those poszsitions are in conflict
with tne Advocate’s own beliefs or itne beliefz of citizen cliients
{See sections 2.1, 4.1, 4£.4, 4.9, 4¢.10, 5.12, etc.).

The Office of Environmental Advocate as defined in current
code and this rule offers only the illusion of advocacy. It may i
provide good press for DEP in its attempt to appear supportive of -
citizens and strong environmental protection, but it raizes falsze
hopes for members of the public who will turn toc the OEA for
support only to find the Advaoacatse forbidden to defend any
pozition that might be in conflist with the Division -—-- an all
too familiar situation in communitiszs where zgency decisians are
often the root of a problem.

Actually, since it is improbable that a true advocate
vosition can ever be established within the Division, WVHC will
continue tc enccocurage and lobby for the creation of an
independent and fully staffed office of environmental advocatse
similar toc the one proposed for the Attorney Generals office in
5.8, 262 introduc=d to the $3-9¢ Legislature. (Copy attached.)

Short of a complete overhaul of this position, WVHC suggests

a more appropriate title for the current position is Qffice of
Environmental Affairs, or QOffice of Environmental Cmbudsman,

2) THE PIE

As stated above, there IS VALUE to the cffice described in
this rule, despite the deceptive title. Providing access to
informaticon and process, developing brochuresz, articles, outreach
programs and direction to legal and technical socurces, estc., stc.
are all helpful and needed activities to aid citizens in dealing
with environmental concerns that effect their Ilives. (In fact, I
asked about and urged consideration of such a position atbt the
public meeting in Fairmont =zarly on in the process of the
devalopment of the DEP legislation.) s

There is also value to thisz office as long as the Diviszion
continues to hire people of the caliber and charactezr of the
Dirgctor’'s first choice of zdvocates, i.e., Wendy Radeliff,




‘WYVHC RE: DEPOEA rule 7/18/94 P. 3.

Thera is, howsaver, great potential for abuse of this
position and the persons szlected to £ill the position by any
Director (presant or future) for there is ncthing in code or this
rule to preclude using the Advocats to short circuit direct
individual c¢itizen participation in DEP actions, to divert
unwanted criticism or the perceived disruptive pressence of
diverse individual advocates from a wide wvariety of community,
citizen, and environmental groups tc a single central ’"cffice of
complaints’, or to negate or stiffle the obhjecticons of citizens
by reguiring the Advocabtes to defend DEP positions in ''negotiating
settlements’ with citizens (Section 5.12).

Whether or not the job title is changed, the possibility of

potential abuse should be eliminated by providing the OEA more
independence from the Director.

3) THE FROSTING

a) Section 2,3.2 The Qualifications section of this rulas
require that the advocate must have a 4 year degree from an
zccredited college or university in a field of study directly
related to the position.

While the college experience may instill a greater degre=z of
tolerance for time-consuming and rigorous review of regulaticns,
endless meetings and bureaucratic process, and while some related
fields of study may instill a sense of advocacy, nevertheless,
intelligence, wisdom, the powsr of reason and a reasonablz

attitude are not guaranteed by a 4 year degree, Nor does a lack
of a degree imply an inability fo deal with the regquirements of
the Advocate’s Jjob as described in this rule, Indead, some of

the streongast, most knowledgesabla, well spoken and reasocnabls
advocates for the environment in the state would not gqualify
under this provision., Experience has shown that many pescple come
to the foreground of environmental protection as a result of
sheer desparation and a dogged determination to educate
themselves in precisly those skills needed for the 0FEA job,

Section 2.3.2 should be deleted and the remaining
subsections relied on for demonstration of an applicant’s
abilities and qualifications for the job.

b) Section 4.8 states that the Environmental Advocate be
guided by the nine Purooses set forth in WV Code 22-1-1(h) .
While these purposes apply to 211 of DEP’s actions, the dutiss of
the OEA should put special emphasis on (&) {1} '"fto strengthen the
- commitment of this state to restore, maintain and protect the
“environment! and on state policy as declared immediately
pra2ceding the purposas in 22-1-1¢(b):




« WYHC RE: DEPCEX rule 7/18/%%¢ p. &,

"It is the policy of the state of West Virginia
...ts use all practicable means and measures

to prevent or eliminate harm to the environment
and biosphere, to create and maintain condi-
tions under which man and nature can exiszt in
productive harmony, and fulfill the social,
economic and other regquirements of present and
future generations."

WVHC therefore recommends adding explicit reference to state
policy in Section 4.8 by adding the words ‘"'policy and" before the
words '"nine purposes' in 4.8.

g) Sections 4.9 and 4,10, The rastrictive provisicn of 4,9
{no legal actions without expresed approval of Director) and ¢.10
(no opposition to cofficial DEP pozitions) must be removed for the
position to be true to its title of advocate.

d) Section 5.12 directing the environmental advocate to
assist DEP in reaching negotiated settlements with citizens '"as
required by the Director' must be stricken/deleted.

- An Environmental Advocate cannot ke expescted to defend
environmental and citizen interests only when those interestsz are
net in conflict with the position of fthe Division, and even worss
to defend DEP’s position when those conflicts arise, Yet, it is
conceivable under the provisions of Section 5.12 that the
Advocate could defend a particular pesition or ciitizens group up
to a point when the Director or the Divisiocn choose to take an
opposing stand at which point the Director could reguire the
Advocate baszically to switch sides and defend the Division,

- Also, the advocate should be akhle to choose if and when it

is in his or her, or his or her clients’, best interest tec be
involved at all in negotiations of settlements of disputes
betwean the DEP and those clients, Yef, Section 5.12 allows the

Director to require the Advocate’s participation in such

settlement nagotiations.
KKK ¥R

Thank you for the opportunity to comment on this rule, Our
statements are made with the desparate hope that DEF officizls
— current and future — will not use the discretionary powers this
rule confers upon them to abuse the position or persons appolnted
to the position of Environmental Advecate, And further, with the
hope .that future administrationz and legislators will sse through
the current film of deceit and create an independent offige of
~environmental advocacy as is described in the attached copy of
the 1983 S.3B., 282.

¥
n

Cindéy Rank, Prasident
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f SENATE BILL No, 282 \

By Senators Grubb, Macnsughtan and Withers) \\\

{Introduced March 3, 1993; raferred to the
| Committee on Katgral Rascurces.]

A BILL to amend chapter twenty of the code of West Virginia, one
thousand nine hundred thirty-one, as amended, by adding
theretc a new article, designated article twelve, relating to
envif;ﬁmental protection; c¢reating the office of
environmental advocate within the attorney general’s office;
providing for the appointment of an advocate; prescribing the
powers and qualifications of fhe adveocate; providing for the
administration and staffing 6f the a@vocate’s office; and
authorizing an assessment against permit holders to generaté
funds for the implementation of this article.

Be it énactad by the Laegislature of West Vvirginia:

That chapter twenty of the code of West Virginia, one
thousand nine hundred and thirty-one, as amended, be amended by
adding thereto a new article, designated article twelve, to read
as follows: |
ARTICLE 12. ENVIRONMENTAL ADVOCATE.

§20-12-1., short titlae.

This article shall be known and cited as the ®#Environmental

¥

Advocate Act."
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§20-12-2. Legislative findings and purpose.

The Legislature finds that West Virginia‘s natural
environment is threatened by a mﬁriad of pollution sources.'l |

The Legislature further finds that:

(a) The protection and preservation of the state’s natural
environment is a fundamental responsibility of state governﬁent.

{(b) A clean environment is one of the cornerstonss of current
and future economic development activities.

(c) State agencies and instrumentalities must often balance
competing interests in evaluating pracéicés and policies that
impact the natural environment.

(d) Many times citizens are unable to afford‘tﬂé

representation necessary to adequately defend a threatened and

valuable environmental resource.

Therefore, it is the purpose of the Legislature to establish
an office of environmental advocate to ensure, to the maximum
extent possible, that the state’s natural environment is defended
whenever and whereever necessary.

§20=12=3, Envi;onmental advocate; oath of office; salary; office-
location, '
There is hereby created, undef the authority of the attorney.

general of the State of West Virginia, the office of

environmental advocate. Before entering upon the duties of this
office, the environmental advocate shall subscribe to an ocath of
office, whichlshall be filed in the office-of the secretary of
state. The salary of the environmental advocate shall be
determined by the attorney general. The office of the

environmental advocate shall be located in Charleston.
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§20-12~4. General powers of advocate.

The environmental advecate has the powers and duties granted
under this article and all other powers necessary to carry cut
the purposes of this article. Any enumeration of powers is not

intended to restrict the general powers of the environmental

advocate.
§20~12-5. Authority of advocate.
The environmental advocate has the authority to:

(a) Institute, intervene in, or otherwise participate in,

proceedings in state and federal courts, before administrative

agencies, and before any other bedy, concerning any act, order,
bill, resolution, practice, activity, or failure to act, that
will have an impact on the state’s natural environment.

{b) Take any action he considers appropriate with respect to

‘environmental complaints.

(c) Institute, participate as an additional party in, or
intervene as a friend of the court in any proceeding inveolving an
impact on the state’s natural environment.

{(d) At the request of one or more citizens, or whenever in
the advocate’s opinion the public intérest is served, represent
said citizens in proceedings arising out of actions impacting the
natural environment. 7

(e) _Exercise all the same rights and powers regarding
examination and cross-examination of witnesses, presentation of
evidence, and other matters as any party in interest appearing
before the agency or bedy in gquestion.

(f) Educate the general publig concerning environmental

protection; and
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(g) Conduct studies and issue reports concerning various
topics relevant to protecting and preserving the state’s natural

environment.

§20-12-6. Qualifications of advocate and employees of advocate.

{a) No person may be appointed environmental advocate unlesé
he or she is admitted to practice law in this state. |

(b) The environmental advocate shall be a resident of this
state during the term of office, and shall .not, during such
pexriod, hold any other office of either trust or profit unaer'thé
government o©of the United States, this state, or any political
subdivision thereof. This section shall not be construed té
preclude the advocate from serving as a member of the reserve oé

the armed forces of the United States, the West Virginia national

.guard, the air national guard, or the naval militia. “The

environmental advocate shall not engage in any .ether occupatinn
or business, but shall de;ote his or her entire time to thé
duties of his or her office. |

(c} No person who is in the employ of or acting in =an

ocfficial capacity with any company subject to a proceeding within

‘which the environmental advocate could become involved, or who is

pecuniarily interested in, or holds stocks or bonds of any such

company, or is a candidate for elective public office may be
appointed .as advocate or be appointed or employed by thé
advocate. If any such appointed or employed person becomes;
subsequent to his or her initial appointment or eﬁployment, thg
owner of such stocks or bonds, or otherwise becomes pecuniarily
interested in such company, he or she shall divest himself or

herself, within a reasonable time period, of such ownership or
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interest. If he or she fails to do so, his appeointment or

employment shall be terminated. If any such appointed or

employed person becomes a candidate for elective public office

his or her tenure shall be terminated.

§20=-12-7. Empleoyeas of environmental advocate; salaries;
contracts for outside services; funds.

(a} The environmental advocate may, during the term of
office, employ and fix the salaries of such lawyers, scientists,
engineers, geologists, statisticians, economists, clerks,
secretaries, stenoéfaphers, and other enmployees as are hnecessary
to carry out the purposes of this article. All employees of the
advocate and the expenses of the office of the environmental
advocate, shall be paid by the treasurer from the funds
appropriated for the use of the advocate after payment has been
approved by the advocate.

(b) The advocate may contract for the services of technically
gualified persons in the area of environmental protection to
assist in carrying out the pufposes of this article. Such
perscns shall be paid from funds appropriated for the use of the
advocate after payment has been.aﬁprovea by the ad§6éate.
§20-12-8, hssessmént for payment of all expenses incurred by the

advecate’s office and the committee; adfustment of

assessménts from surplus.

(a) For the sole purpose of paying salaries and expenses of
the office of envircnmental advocate; the attorney general shall
establish by rule an assessment or fee, and penalties for
nenpayment thereof, utilizing an eqguitable formula by which an

amount, based on pollution discharge permits and other
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environmental permits, shall be aésessed on every such permit
holder operating in ‘this state. Such assessment shall ke an
amount calculated to produce fiﬁe hundred thousand dollars for
the fiscal year ending the thirtieth day of June, one thousaﬁd
nine hundred and ninety-one. Thereafter, such assessment shall
be in an amount equal to the appreopriation for the office in each
fiscal year.

(b) Such fees shall be deposited in a special fund in the
state treasury designated the "Environmental Adveocate Fund," to
be appropriated as ﬁrovided by law for the purpose of paying the
salaries and expenses of the office of environmental advocate.
Any balance remaining in the fund at the end of any fiscal year
shall not revert to the treasury but shall ;emain in the fund and
may be appropriated and- used as provided abowe in‘the.qnsaing

fiscal years.

NOTE: The purpose of this bill is to establish an office of
environmental advocate within the attorney general’s cffice.

This is a new article, therefore strike-throughs and
underscoring have been onitted.




NATIONAL COAL POLICY PROJECT ‘\

Center for Strategic and [nternational Stucies
Gecrgetown University

1800 K Straer N.W. _ MARCH 7979
Washingmon. 0.C. 20008 . i o @
{202} 833-1830 -
Cabie: CENSTRAT
NEWSLETTER

During the Tast few weeks there have been many new developments
which provide a good cpportunity te bring you up-to-date on project
activities. The December Plienary set the task forces in motion with
the mandate to look at new issues but, equaily imporitant, instructed
them t¢ get involved in policy implementation. Responding toc this
charter the task forces have been actively searching out targets of
opportunity.

SUMMARY 0OF TASK FORCEZ ACTIVITIES:

The Fuel Utilization and Conservation Task Force is submitting

—comments to tne Depariment of Energy on the proposed reguiations for
the Dowerpiant and Industrial Fuel Use Act. In their paper the

TEESk TOvCE SiresseS tFat mandatory coal corversion regulations may in
some circumstances cause a premature shift to coal, thereby closing
out opportunities for using new coal burning techno]ogies which are
Just a few years off. In addition, the task force noted the proposed
regulations would also stifle the use of conservation measures and
renewable energy forms which would be compatible with conventionai
non-coal systems. Modifications to the proposed regulations intended
to ameliorate these problems were suggested.

"The " Mining Task Force is submzutxng testimony to the House Interio
Committee Oversy gnb Hear1ngs calling for cons1deratton ot three of its
‘recommandations "in their review of thé SMCRA. “"The first calls for the
development of & program to assist small surface mine coperators in
improving their mining and reclamaticn technigues. The second recom-
mended that regional and watershed planning be used to minimize the
adverse impacts of mining on water gquality. The task force further
recommended that the federal government or regional bodies should be
responsible for such assessments because watersheds usually extend
beyond state boundarfes. Finally, the third recommendation advanced
by the fask force calls for limited use oT experimental mining permits
where successful reclamation had not bean demonstrated, such as allu-
vial valieys, Pondercsa Pine forests or oither environmentally sensitive
areas. The purpose of such experimenta] permits would be to demonstrate
whether or not such areas could be mined without undue damage to the
environment. ~The recommendation deiineates the ¢riteria to be used
for.selection, design, and operation of experimental mines.




NATIONAL COAL POLICY PROJECT g
Center for Strategic and International Studies Q

Georgetown University
1800 K Street N.W.

Washington, D.C. 20008 o '
(202) 833-1930 ' @
Cable: CENSTRAT

Qctober 4, 1877

Mr. Norman Kilpatrick

Surface Mining Research Library
Box 5024 :

Charleston, West Virginia 25311

Dear Norman:

I just wanted to take this opportunity to drop you a short note
tc say thank you for a job well done in organizing our trip in
the Southern Appalachian area. [ beiieve we had the opportunity
tc see a good array of various types of mining problems and tech-
niques. I know everyone Telt this was a very worthwhile trip.

I trust you will be sending me a 1ist of the company representa-
tives which we met during the tour. I would Tike to send them z
Tetter to thank them for the time and effort extended in provid-
ing us a tour of their facilities.

I look forward to seeing you at the October Task Force meeting.
Once again, thanks for a job well done.

Sincerely,

;yéﬁi?;“;f Murray
roject Director

National Coal Policy Project

FXM:jdp
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M=, FTrancis X. Murray
Center Zor Stwaiagic z=nd

Intarnaticnal Sktudies
Gecrgetown Universisy :
180¢C X Stre=et, ¥H. W. ‘ .

Washington, D. C. 20408

Dear Mr. Mur=zy:

We at EPA have sanses the grxeat Srustroation of all
interastaed parties in trying e rasclve environmental
disputes. The Naticnal Coal Policy Projiect r=prasents
an approaci That I believe will have major Impact.

Your proiect has bkrought the parties of intzrest
tegether on an egual foocting, in a private, neutral
Setting. In this atmcsphners, they have avcided rhetarie,
investigatad the facts, and discovered surprisingly
Broad areas <f agraemeankt. By telling us whera thay agree,
they can also clear up The court and legislative calandarg
for those remaining ccnflicts between deeply held values
that cnly the political process can reconcile.

L ]

The Govaermmenit should be well sezxved By the rsceam—
mendaticns o the ¥ational Coal Peolicy Project and,
hepefully, cthexr institutions will explors opporitunikties
for similar az-zproaches to selving en?i:onmenpal challangas.




DEP names labor activist
as environmental advocate

By Ken Ward Jr,
STAFF WRITER

An environmentai and labor ac-
tivist was named Thursday o
head the state Division of Envi-
ronmentai Protection’s new Office

of Environmental Advocate.

Wendy Radceliff, 25, was chosen
for the post by DEP Director Dav-
id C. Callaghan, who announced
the move iz a Thursday news

reiease,

“It’s a pleasure to announce

—them in favor of another worker.

that Wendy Radcliff will join the
DEP as our first environmental
advoeate,” Callaghan said. “Wen-
dy has a wealth of experience
dealing with enviropmental issues
in both the private and non-profit
sectors.”

Radcliff, a Putnam County na-
tive, holds a political science de-
gree from Fairmont State Col-
lege, where she was student bod
president. .

She spent the last two y
wWorking as & paralegal oo envi-
roamental and labor issues for the
Charleston law firm Calweil and
McCormick. Prior to that, she was
toxic coordinator for the West
Virginia-Citizen Action Group.

Radcliff has been active in the
state Democratic Party aad
worked with the Affiiiated Con-
struction Trades Fadundation onm a
namber of issues,

She was aiso active in the re-
cent political campaigns of state
Sen. David Grubb, D-Kanawha,
and executive director of
WV-CAG. ‘

i was Grubb who forced crea-
tion of the envircnmental advo-

/20 /9

cate earlier this year. He threat-
ened to kill a massive DEP reor-
ganization bill if lawmakers didn't
inciude the post in the legisiation,

In her new job, Radetiff will be
paid $40.000 a year.

Radeliff said she hopes to be
able to make DEP more respon-
sive to citizen concerns about a
‘wide variety of environmental
issues,

She said Thursday that the
much-criticized agency needs to
allow more citizen input into the
development of statewide regula-
tions.

“I'm excited about the oppor-
tunity to finaily give [DEP] an
outside environmentai opinion ...
to show what it's like to be an out-
sider to the agency,” Radecliff
said.

“There are a lot of people at
the agency wio are trying to do a
good job, but they dop’t always
get a chance io talk to citizens”
she said. “I bhope to bring the pub-
lic’s concerns to their attention.”

Callaghan refused earlier this
week to release a list of these who
applied for the environmentai ad-
vocate post. :

Many saw creation of the posi-
tion as an effort to blunt the pow-
er of Caliaghan, who has clashed

- often with environmentalists over

iandfill and coal mining issues.
Proposed regulations to govern
the advocate post say Radeliff
will not be able teo take part in or-
ganized campaigns against any
%%sgion_ taken by Callaghan or

rs 3/1 - ———
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Four Putnamé”lcourthouse
workers get day in court

By Greg Stone
STAFF WRITER

WINFIELD — An administra-
tive law judge will listen to the
cotnplaints of four female court-
house empioyees who ailege that
Putnam County Clerk Haroid
Summers discriminated against

Administrative law judge Gail
Ferguson wiil hear the case bae-
tween July 27 and July 29, said
assistant Human Rights director
Norman Lindell. A location bas

nnt heen datarmined

to oversee voter’s registration and
the record room:.

The women have becocme poor
employees since filing the com-
plaints, Summers said.

“This has made these empioy-
ees unmanageable,” Summers
said. "They thumb their noses at
me. angd. dare me to fire them.
They know they're protected.”

Erwin declined to comment
Thursday. 'Tt'll all come out in
court,” she said,

Dean suffers from a heart con-
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Enr. H. B. 4065] 566
22 (e} Methods to identify the most appropriate and cost-
23 effactive emergency and remedial acticns in view of the
24 relative risk or danger presented by each case or event.

ARTICLE 20. ENVIRONMENTAL ADVOCATE.

§22-20-1. Appointment of environmental advocate; pow-

ers and duties; salary; continuation of
position.

The director of the division of environmental protec-
tion shall appoint a person to serve as the environmental
advocate within the division of environmental protec-
tien, and shall adept and promulgate rules in accor-
dance with the provisions of article three, chapter
twenty-nine-a of this code governing and controlling the
qualifications, powers and duties of the person to be
appointed to the position of environmental advocate, The
environmental advocate shall serve at the will and
pleasure of the director, who shall also set the salary of
the environmental advocate. All funding for the office
of environmental advoecate shall be from existing funds
of the division of environmental protection. The director
shall provide an office and secretarial and support staff
as needed. The position of environmental advocats shall
continue to exist until the first day of July, one thousand
nine hundred ninety-seven. to allow for the completion
of 2 preliminary performance review pursuant to article
ten, chapter four of this code.

CHAPTER 22A. MINERS HEALTH, SAFETY
AND TRAINING.

ARTICLE 1. QFFICE QF MINERS HEALTH. SAFETY AND

TRAINING: ADMINISTRATION:; ENFORCE-
MENT.

§22A-1-1. Continuation of the office of miners’ health,

Lo R0 S LI A

safety and training: purpose.

(a) The office of miners’ health, safety and training is
continued and is a separate office within the department
of commerce, labor and environmental resources. The
office shall be administered. in accordance with the
provisions of this article, under the supervision and

direction of the director of the office of miners’ healith.




Independent
Oil & Gas Association of West Virginia

410 Washington Street, East * Suite 301 » Charleston, West Virginia 25301-1522
Phone (304) 344-9867 Fax (304) 344-383¢6

July 15, 1994

Mr. Roger T. Hall

Waest Virginia Division of Environmental Protection
10 McJunkin Road

Nitro, West Virginia 25143

Re: Interpretive Rule Office of
Environmental Advocate

Dear Roger:

in accordance with the notice filed in the State Register on June 16,
1994, the Independent Qil & Gas Association ("IOGA") submits the following
comments regarding the Division of Environmental Protection {"DEP"} proposed rule
on the Office of Environmental Advocate interpretive rules. The Independent Qil and
Gas Association appreciates the opportunity to provide input on the proposed rules
and urges the DEP to carefully consider these comments and the potential
shortcomings of the proposed rule.

Several issues immediately surface that warrant comment. First, the rule
allows for the Environmental Advocate ("EA") to attend meetings of the executive
staff, as appropriate, attend other agency meetings, assist in negotiating settlements
and collect and distribute information. See Sections 4.4, 5.11 and 5.12. IOGA urges
the agency to place greater restrictions and limitations within the rule regarding the
ability of the EA to attend meetings. Settlement negotiations are not usually public
and may lead to premature public disclosure of information that is not public. The EA
could intrude on meetings to which the EA was not invited thereby having a chilling
effect on successful communication with appropriate agency personnel and
contravene the constitutional right of citizens to petition the government for redress
of grievances.

The limitation should particularly apply where corporate, trade secret or
confidential information will be discussed or is in issue. Thus, not only should to the
EA be limited to attending meetings that are open to the public, but also, the EA




oy,

Mr. Roger T. Hall
July 15, 1984
Page 2

should be restricted in the EA’s ability to obtain or review confidential information,
trade secrets and the like. Therefore, I0GA suggests the elimination of the phrase
"except as authorized by the Director” in Section 4.1,

Another concern of the members of IOGA is the apparent unbridled
opportunity to expend state tax dollars for travel expenses, training, educational
tuition, fees, and expenses and the use of state vehicles. See Sections 3.2.4, 3.2.4
and 3.2.6. There should be some limitation requiring authorization by the Director
prior to expenditure of moneys on these activities. If the EA were so inclined, the EA
could travel around the state at taxpayers expense 1o collect information, for example,
without any accountzability. Likewise, the EA could take a trip to Las Vegas to attend
a conference without prior authorization, or attend graduate studies at night at state
expense. IOGA does not mean to imply that such an abuse would happen, IOGA only
seeks to tighten the language to remove any guestion that such discretionary type
expenditures should be approved first.

Similarly, the rule should state that the EA is a full-time dedicated
position so that the EA does not mooniight for a law firm or other organization that
may have positions adverse to DEP. Language should be added that makes the full-
time nature of the position clear and not allow the prohibition from taking an position
adverse to the DEP to extend only during working hours. For example, despite the
language in Section 4.10, prohibiting organization of public campaigns in support or
in opposition to DEP’s official position, there is no limitation that the EA could not
otherwise participate in such activities after normal work hours. The rule should be
clear that the EA is a full-time job and thus restricts the ability to participate in public
opinion persuasion exercises.

Additionally, Section 5.10 should be stricken in its entirety. There is
absolutely no cause for the EA to be directing people to legal services public or
private. Instead, the EA should be prohibited from directing people to legal services
other than the West Virginia State Bar Referral Service, Section 5.7 should also be
amended to delete the phrase "interpreting information™ because of the connotation
that the EA’s interpretation is the official interpretation of the DEP.

Overall, the EA should collect information from a variety of citizenry,
interest groups and writings and relay that information to the Director as an assistance
to both the agency and the public. The manner in which the rule is currently focused
is that of an information dissemination specialist, similar to a public information
officer. I0OGA believes that the Legisiature’s intent was to create a position such that




The West Virginia Mining &
Reclamation Assomatlon

1624 Kanawha Blvd., East
Charleston, WV 25311
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Mr. K.O. Damron, Vice President,
West Virginia Mining & Reclamation Association
submits the following comments
this 18th day of July, 1994
to supplement verbal comments
presented during a formal

Public Hearing

in Charleston, West Virginia
today, in response to

o If’roposed Proced_ural Rule
Division of Environmental

Protection

Series 10
Office of Environmental Advocate




Mr. K.O. Damren, Vice President, West Virginia Mining & Reclamation Association
submits the following comments, this 18th day of July, 1994, to supplement verbal comments presented during a formal Public Hearing
in Charleston, West Virginia, today, in response to
Proposed Procedyral Rule, Division of Environmental Protection. Series 10, Office of Environmental Advocate:
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. ABOUT THE PUBLIC HEARING:

A. OUR REPRESENTATION:

The West Virginia Mining and Reclamation Association represents over 125 coal
producing member companies and over 200 associate member companies who
provide products and services to the coal industry. Our comments on this proposed
rule are on behalf of all of the members of our Association.

B. OUR APPRECIATION FOR THIS OPPORTUNITY:

Qur Association is grateful for this opportunity to offer suggested improvements to
this rule. We DO NOT understand, however, why the DEP filled the position of advocate
before perfecting the qualifications and before finalizing the duties of this position, as
published in these proposed rules.

Il. BACKGROUND:

A. THE INDUSTRY:

The coal mining industry in West Virginia produces hundreds of millions of tons of
high quality coal for domestic and foreign use as an energy source for the production of
electricity, steel and a host of other applications. Employment directly in West Virginia
mines and indirectly in the mining support trades and the hundreds of millions of dollars
of taxes generated by coal related sources are the economic backbone of the
Mountain State.

A recent study found that one out of every ten payroll dollars in West Virginia comes
from the coal industry. It was further revealed that one of every three business tax
dollars being collected by the State comes directly from the coal industry.




Mr. K.O. Damron, Vice President, West Virginia Mining & Reclamation Association
submits the following comments, this 18th day of July, 1994, to supplement verbal comments presented during a formal Public Hearing
in Charleston, West Virginia, today, in response to
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Every influence which alters the production of West Virginia coal changes the fragile
competitive balance between coal mines here and coal mines in other coal
producing states and other nations. Therefore, changes in the staffing of the state
governmental agency that enforces environmental matters (DEP) must be made with
the potential negative impacts of those changes foremost in the minds of those
considering such changes.

I11. SUGGESTED AMENDMENTS TO THE PROPOSED RULE:

A. ABOUT OUR IRITTEN COMMENTS:

The following suggested amendments are intended to improve the language of the
proposed rule.

B. SPECIFIC AMENDMENTS RECOMMENDED:
AMENDMENT NUMBER 1:

On Page 2, Section 38-10-2, Paragraph 2.3.4, by STRIKING the entire paragraph and
renumbering the remaining paragraphs.

"JUSTIFICATION FOR AMENDMENT 1:

Inclusion of this qualification would greatly restrict the Director’s choice of candidates
for this position. There are probably a number of professional employees of the
Division, today, who do not know the “legal requirements and programmatic functions”
of the DEP. Then, how can we expect a newcomer to the Division to bring that
knowledge on board? Aptitude to learn the legalities and systems should be
considered, not a past familiarity to this specific agency.

AMENDMENT NUMBER 2:

On page 2, Section 38-10-3, Paragraph 3.2.4, by INSERTING after the word
“expenses” and before the “,” on line one, the following:

“as approved by the Director”




Mr. K.O. Damron, Vice Prasident, Wast Virginia Mining & Reclamation Association
submits the following commants, this 18th day of July, 1884, to supplament verbai commants presented during a formal Public Hearing
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JUSTIFICATION FOR AMENDMENT 2:

Absent supervision of expenses both before and after making expenditures, the
advocate could possible abuse the privileges of travel and incur expenses not related
to missions outlined in this rule and as directed by the Director.

AMENDMENT NUMBER 3:

On Page 3, Section 38-10-3, Paragraph 3.2.5, by STRIKING the entire paragraph and
INSERTING the following paragraph:

“Training and educational tuition, fees and expenses as approved by the Director.”

JUSTIFICATION FOR AMENDMENT 3:

There should not be a blank check for the advocate to attend any conference or other
educational program as the individual may personally choose. Unless closely
supervised, the draft language might be interpreted to permit the advocate to attend
the college of his or her choice at full state expense. With state budget dollars at a
premium, this benefit should be supervised.

AMENDMENTS NUMBER 4 THRU 11:
On Page 3, Section 38-10-4, Paragraphs 4.1 thru 4.8, by STRIKING the word “will”

and INSERTING the wordin

JUSTIFICATION FOR AMENDMENTS NUMBER 4 THRU 11:

This may have been an oversight by the drafter. Inclusion of the word “will” mandates
that the advocate must perform these duties. If not amended, the advocate may be left
with little time to perform duties and establish priorities as prescribed by the Director.
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submits the following commens, this 18th day of July, 1984, to supplement verbal comments presented during a formal Public Hearing
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AMENDMENT NUMBER 12:

On Page 4, Section 38-10-5, Paragraph 5.1, by striking the first sentence in the
paragraph, and repiacing it with the following:

;gya}ggtg_tp_g&gg_ngs__s_ by which public comments and input are received by the Division
#of Environmental Protection, and report the findings and recommendations to the
v.Director.

JUSTIFICATION FOR AMENDMENT 12:

The office of environmental advocate was created for the purpose of improving the
protection of the environment, not evaluating public opinion. Further, there is nothing in
the qualifications section (2.3) of this rule requiring the advocate to have any
professional background in public relations or other skills necessary to evaluate public
opinions.

AMENDMENT NUMBER 13:

On Page 4, Section 38-10-5, Paragraph 5.10, by STRIKING the entire paragraph and
RENUMBERING the paragraphs that follow.

"JUSTIFICATION FOR AMENDMENT 13:

The Legislature did not intend for the environmental advocate to be an attorney, nor to
assist with legal proceedings in support of or in opposition to the Division. The office of
the Attorney General is the State’s legal services branch. Therefore, this paragraph is
unnecessary.

AMENDMENT NUMBER 14:

On Page 5, Section 38-10-5, Paragraph 5.13, by STRIKING the entire paragraph and
INSERTING the following replacement paragraph:

“Develop quarterly and submit to the Director for approval a proposed action plan
which will contain realistically achievable action items. The first such plan will be
submitted to the Director within three (3) months of appointment.
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JUSTIFICATION FOR AMENDMENT 14:

If the plan is to be adjusted quarterly, then why not just call it a quarterly action plan? It
should not take the appointee six months to develop an initial plan. If the advocate is
truly a needed position, then there must be some obvious early missions for this new
employee. Also, this new language provides clear oversight by the Director.

AMENDMENT NUMBER 15:

On Page 5, Section 38-10-5, aﬁér Paragraph 5.14, by ADDING the following new
paragraph, numbered 5.15:

“Promote the practice known as “remining”, including helping mine operators facilitate
permits to remine.

JUSTIFICATION FOR AMENDMENT 15:

“Remining” occurs when a coal operator revisits a previously mined area, recovering
coal left by the former operator, and leaving the land greatly improved. Remining
activities produce a post mining land that is more appealing in appearance and
vegetation, always with permanent improvements to the quality of water discharge
from the property. In addition, Abandoned Mine Land funds which may have been used
' to improve this same property are freed for uses in other areas not appropriate for
remining. We feel the advocate’s efforts in this area should be declared the advocate’s
number one priority, since there is no one at the DEP who currently expedites the

permitting process for remining opportunities.
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IV. ABOUT THE FISCAL NOTE:

R. ESTIMATED SALARY:

The Code (22-20-1) directs the Director to set the salary of the Advocate. The fiscal
note attached to the front of the proposed procedural rule indicates the salary of the
advocate is estimated to be $40,000 per year. [f this salary is actually awarded to the
Advocate it will far exceed the salaries currently paid to the Surface Mining Reclamation
Inspectors and the Reclamation Supervisors employed at the DEP. We feel the role of
these individuals is far more critical to the environment in West Virginia, and that their
duties are far in excess of the duties proposed for the advocate, therefore, we propose
the estimated salary be reconsidered and lowered to an amount that will not damage
the morale of the existing employees of the DEP.  Further, according to the Code, the
cost of paying the salary and expenses of the Advocate must come from existing
sources in the DEP, not from new appropriations, therefore a high salary and expenses
for the Advocate could potentially draw from monies available for the salaries of the rest
of the DEP employees.

. SUMMARY:

We hope you will agree the fourteen amendments suggested herein will improve the
" language of the proposed procedural rule and more accurately reflect the intent of the
Legislature in the creation of this new position.

K7D

K.O. DAMRON

VICE PRESIDENT

WEST VIRGINIA MINING &
RECLAMATION ASSOCIATION
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- MAIUNG ADDRESS ¢ P C. Box 306 & Chari=aton, West Virginla 25321

Publishers of The Highfands Vaice and the Monongahela National Forest Hiking Guide

July 13, 1994

Mr, Reger T, Hall

W.¥. DEP

10 MeJunkin Road

Nitrao, W.V¥., 28142 )

RE: Interpretive Rule
{Title 38, Seriesz 10)
Qffice of Eavironmental Adveocate

Being asked to comment on the interpretive rule governing
the Office of Envireonmental Advoczte (OEA) iz like having zazked
for a cake, belng served a pile, told it is a cake, then azked
what color frosting you want on the cake, ...Commenting on the
frosting implies that you think the pie 18 really a caks when it
ign’t a zsake at all and will never be a cake, Yet, te refrain
from commenting on the frosting or te obiect fto the illusion of
the czke implies ne interest whaksocever in the pie itself,

As ridiculous as this conundrum may seem, it is likely to be
typical of the enlgmatic and puzzling situations citizeng and iLhe
environmental community in general will be asked to fage over and
over again in the coming months and yesarz when dealing with this
administration’s brainchild Divigion of Envivenmental Protection.
Hence, it 1s out of necessity but with great reluctantance that I
cffex comments on all thrse of the subjects at hand - the cake,
the pie and the frosting as wall,

1) THE go—called CAKE

To call an ombudsman—public information person an "advocate'
(i,e. to call a pie a cake}) flias in the faca of any principles
of good government or standards of truth in advertising that one
night reasonably assume should be inherent in the actions of the
Diviaion of Environmental Protecticn (DEP). And yet, both
current code (through the insistence of DEP representatives to
the legislature) and thiz proposfed regulation deo just that,

As 1 ztated publicly on several occasiona during discuzaions
of the legislabtion that created thig position, WY¥HC objects to
this office, not bacaunse the position itszelf is bad, but because
the position is not what the title implieg. As defined by that
legirlation, and the further refinements of this vule, the titie
“"ADVOCATEY is decepiive, inappropriate, mizleading and doss a
disservice to the public and environment ii% is meant to fefend,

Watking since 1967 for the consenvation ardg Wise management of West Virgina's natural rescurces
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«¥VHC RE: DEPOEA rule 7/18/%4 p. 2.

Although there is value in the powers and duties of the
offica described in this ruls, the authority wvested in the oifice
is substantialiy limited by the underlying control of the
Director who has final say over the '"advecate’ who is hired and
fired by that Director, who serves “'at fthe will and pleasure of
that Director', wheo performs ''azm presgribed' and '"as required' by
that Director, and whe cannct challenge official positions of the
Division or that Directsr even if those positions are 1n sonflict
with the Advecate’'s own bheliefs or the beliefs of citizen cliants
(See sections 2.1, 4.1, &.4, 4.9, 4.10, 5.12, etc.).

The Offica of Environmental Advocate as defined in curysant
code and this rule offer= only the illusisn of advocacy. Lt may
provide good press for DEP in i1ts attempt to appear supportive of
citigens and strong environmental protactieon, but it raises falae
hopes for members of the public who will turn to the QOEA for
support only Lo find the Advocate forhidden to defend any
positicn that might be in conflict with the Division -~ an all
too familiar situation in communities where agsncey decisions are
eften the rookt ¢f a problem.

Actually, since it is improbable that a true advcocate
position can ever be established within the Division, WVHC will
continue to encourage and lobby for the creation of an
independent and fully staffed office of environmental advocate
similar to the one proposed for the Attorney Generals office in
S.B., 262 intrecduc=sd to the S3-94 Legislature, (Copy attached.)

Short of a complete overhaul of this position, WVHC suggests
a more appreopriate title for the current position iz Office of
Envirenmental Affairs, or Office of Environmental Ombudaman.

2) THE PIE

Az stated above, there IS ¥YALUE to the office described in
this rule, dexpite the deceptive title. Providing access to
information and process, developing brechures, articles, soutreach

ﬁ _ programs and direction to legal and technical sources, ste., ete,
are all helpiul and needed activities to ald eitizens in dezaling
with environmental concerns that effect their lives, (In fact, I
asked about and urged consideration of such a position at the
public meeting in Fairmont early on in the process of the
development of the DEP legislaticn,)

Ty

There is also value to this cffice as long as the Division
continues Lo hire people o0f the maliber and charactar of the
Director's first choeice of advovates, i.s. Wendy Radcliff,
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{YVHC RE: DFPOEA rule 7/18/94  p, 3.

There is, howevey, grzat potential for abusae of this
positicon and the perscns selected to fill the position by any
Directoxr (present or future) for there is nothing in coda or this
rule to precsiude using the Advocate to short circulit direct
individual citizen participation in DEP actions, to divart
unwanted criticism or the perceived disruptive presence of
diverse individual advocat=s from 2 wide variety of community,
citizen, and environmental groups to & single central ’*officae of
complaints’, or t¢ negate or stiffle the obiections of ciitizens
by requiring the Advocate to defend DEP positicng in 'megotiating
settlements’ with citizens (Secktion 5.12),

Whether or not the Job tikle 3= changed, the possibility of
potential abuse should be eliminated by providing the OER more
independence from the Director,

3 THE FROSTING

a) Section 2.3.2 The Qualifications section of this rulas
require that the adveocate mpst have a 4 year degree from an
accredited college or univeraity in a field of study directly
related to the position,

While the college experlence may instill a greatar degrea of
tolerance for time-consuming and rigorous rewview of regulations,
endless meetings and bureaucratic process, and while scme related
fields of study may instill a sense of advocacy, nevertheless,
intelligence, wisdom, the power of reason and a reasonable
attitude are not guaranteed by a & year degree, Nor does a lack
of a degree imply an inability to deal with the reguiremants of
the Advocate’s job as described in this rule, Indeed, soma of
the strongest, most knowlédgeable, well spoken and reascnableae
advocates for the environment in the stats would not qualify
under this preovision. Experience has shown that many peaple cone
to the foreground of environmental protection as a result of
sheer desparation and a doggsd determination to educate
themselves in precisly those skills needed for the OEA Seb,

‘Section 2.3.2 should be deleted and the remaining
subsections relied on for demonstration of an applicant’s
abilities and gqualificatiens for the iob.

b) Begtion 4.8 states that the Environmental Advocate ba
guidad by the nine purposes set forth in WY Code 22-1-1(b),
While these purposes apply to all of DEP’s actiens, the duties of
the OEA should put special emphasis on (B) (1} ‘'to strengthen ithe
commitment of this state to restore, maintain and protect the
environment” and on state policy as declared immediately
rreceding the purpecssgs in 22-1-1(h)

-
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« WWHC RE: DEPOEA rule 7/18/94¢ p. ¢.

"It is the policy of the state of West Virginia
««.t0 use all practicable meant and measures

to prevent or eliminate harm to the environment
and biosphere, to create and maintain condi-—
tione under which man and nature can exist in
productive harmony, and fulfill the social,
aconomic and other reguirements of presant and
future generations,"

WYHC therefore recommends adding explicit reference to ztate

policy in Saction 4.8 by adding the words ‘'poliecy and' befora the
words ''nine purposex" in 4.8.

c) Sectiens 4.9 and 4.10, The restrictive provision of 4.9

(no lagal actions without expresed approval of Director) and 4.10

{no opposition teoc official DEP positions) must be removed for tha
position to be true to its title of advocate.

d) Section $.12 directing the environmental advocate to
aggiat DEP in reaching negotiated =settlements with c¢itizens “as
required by the Director' must be stricken/deleted.

— An Envircnmental Advocate cannct be expected to defand
envivreonmental and citizen interests only when those interests are
not in conflict with the position of the Divisisn, and even worsa
to defend DEP’s position when thoeze conflicts arise, VYet, it is
conceivable under the provisions of Section 5,12 that the
Advocate could defend a particular position or citizens group up
to 2 point when the Director o the Division choose to take an
opposing stand at which point the Director could require the
Advocate basically to switch sides and defend the Division.

- Also, the advocate should ba able to chooze if and when it
is in his or her, or his or her clients’, best interest to bhe
involwed at all in negotiations of settlements of disputes
betwean the DEP and those clients. Yet, Section 5,12 allows the
Director to require the Advocate’s participation in such
settlement negotiations. . ‘

kK KK K

Thank you for the opportunity to comment on this rule, Our
statementzs are made with the deszparats hope that DEP officials
- current and fulure ~ will not use the discretionary powers this
rule confera upon them to abuse the position or persons appointed
te the posgition of Environmental Advocate. And further, with the
hope that future administrations and legislators will see through
the current film of deceit and create an independent office of
envirenmaental advocacy as is described in the attached copy of
the 1993 £,B, 262.

Cindy Rank, President




or bus.‘-iness, but shall devote his or her entire time to the
duties of his or her office.

(¢} No person who 1is in the employ of or acting in an
official capacity with any company subject to a proceeding within
which the environmental advocate coﬁld become involved, or who is
pecuniarily interested in, or holds stocks or bonds of any such
company, or is a candidate for elective public office may be
appeointed as advocate or be appointed or employed by the
advocate. If any such aﬁpointed or employed person becomes,
subsequent to his’ or her initial appointment or employment, <the
owner of such stocks or bonds, or otherwise becomes pecuniarily
interested in such company, he or she shall divest himself or
herself, within a reasonable time period, of such cownership or
interest. If he or she fails to do so, his appointment or
enployment shall be termihated. If any such appoihted or
employed perstn becomes a candidate for elective public office
his or her tenure shall be terminated.

§20-20-7. Employees of environmental advocate; salaries;
contracts for outside services; funds.

(a) The environmental advocate may, during the term of
office, employ and fix the salaries of such lawyers, scientists,
engineers, geplogists, statisticians, economists, clerks,
secretaries, stenographers, and other employees as are necessary
to carry out the purposes of this article. All employees of the
advocate and the expenses of the office of the environmental
advocate, shall be paid by the treasurer from the .funds
appropriated for the use of the advocate after payment has been

approved by the advocate.




(bj The advocate may contract for the services of technically
gqualified persons in the area of environmental protection to
assist 1in carrying ouﬁ the purposes of this article. Such
perscons shall be paid frﬁm funds appropriated for the use of the
advocate after payment has been appfoved by‘the advocate.
§22-20-8. Aséessment for payment of all expenses incurred by the
advocate’s office and the coﬁmittee; adjustment of assessments
from surplus.

(a) For the sole purpoée of paying salaries and expenses of
the office of environmental advocate, the director of the
division of environmental protection shall establish by
legislative rule an assessmeént or fee, and penalties for
nonpayment thereof, utilizing an equitable formula by which an
amount, based on pollution discharge permits and other
environmental permits, shall be assessed on every such permit
holder operating in this 'state: Provided, That the director
shall promulgate an emergency rule to provide an assessment or
fee to cover the environmental advocate’s costs for the fiscal
vyear ending the thirtieth day of June, one thousand nine hundred
ninety-five: Provided, however, That such assessment shall be an
amount calculated to produce five hundred thousand dollars for
the fiscal year ending the thirtieth day of June, one thousand
nine hundred ninety-five. Thereafter, such assessment shall be
in an amount equal to the appropriation for the office in each
fiscal year.

(b) Such fees shall be deposited in a special fund in the
state treasury designated the "Environmental Advocate Fund," to

be appropriated as provided by law for the purpose of paying the




salari;s and expenses of the office of environmental advocate.
Any balance remaining in the fund at the end of any fiscal year
shall not revert te the treasury but shall remain in the fund an
may be appropriated and used as provided above in the ensuing

fiscal years.
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SECRETARY OF STATE

KEN HECHILER

ADMINISTRATIVE L AW DIVISION
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NOTICE OF PUBLIC HEARING ON A PROPOSED RULE

AGENCY: WV Division of Environmental Proteciion TITLE NUMRBRER:.__ 38

RULE TYPE: Interpretative - CITE AUTHORITY _4._ Y2, Code 22-1-3, 27-1-3a, |
22-20
AMENDMENT TO AN EXISTING RULE: YES____ NOXX :

[F YES, SERIES NUMBER OF RULE BEING AMENDED: _N/A_

TITLE OF RULE BEING AMENDED: N/A
, -
IF NO, SERIES NUMRBER OF NEW RULE BEING PROPOSED: 10
7 TITLE OF RULE BEING PROPOSED: Office of Fpviranmental Adynacztas
DATE OF PUBUC HEARING: July 18. 1994 TIME:_7 n.m
LOCATION OF PUBLIC HEARING: First Floor Training Room

WY Division of Environmental Pratection

10 Mcdunkin Road

Nitro, West Vircinia 25143

COMMENTS LIMITED TO: ORAL ___, WRITTEN___, BOTH_. _XX

COMMENTS MAY ALSO BE MAILED TO THE FOLLOWING ADDRESS: __Reger 7. Hall

o o ' WY DEP

The Department requests that persons wishing to make
comments at the hearing make an effort to submit written
comments in order to facjlitate the review of these comment

10 Mcdunkin Road

Nitro, WYy 25143

The issues to be heard ted to the pro;ﬁ-osed rule.

ATTACH A BRIEF SUMMARY OF YOUR PROPOSAL

Authorized Signature
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dinrten Capurfon, Sovnennr ‘ﬂgggiiii Dyan Erusingten, Exscuilve Dircoter

m.‘leﬂrll
CPPDRTUNSY

FACSIMILE THAMSMISSION SEEET

DEVELOPHENT SERVICES
BUILDINE &, RDOM B-325
CHARLESTON, WEST VIRGINIA 25303
PRONE: (304) 558-2234
FAX: (304) 55B-1185

July 18, 19594

TO: Roger T. Hall

FROM: Dyan Brasington

NO.735  Pegl-oe2

WEST VIRGINIA BEVILOFMENY OFFICE
CHARLESTON, WY 23302-0211
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Custvw Luparten, Bavarcor “m Oyus Beoalagien, Exstviive Divectar WEST VIRGINIA BRVELOPMENT GFPICE
..ﬂm#ﬂ‘ CHARLESTON, WV 223528371

QAPPFORTUNITY

MEMORANDUM

TO: Reger T. Hall

FROM: Dyan Brasing'tcnag

DATE:  July 18, 1894

RE: Cifice of Environmantal Advocats

We have two concarns regearding the Offica of Environmeamal Advocate:

1. The environmental advocate is not directed o keep sconomic develop;ment
prospeacts confidential and this is necassary for our work to help bring jobs to
West Virginia.

2. On arelated mattsr, the environmental advocate appears to have the ability
to attend any meeting for the purpose of collecting and distributing
information. Again, wa have consemns regarding the releass of potential
prospact information or mastings prior to a tims that would be prudent ot
jeopardize an economic developmant project in West Virginia

Thank you very much for your consideration. We look forward to warking
with the environmental advocats.

DBk
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WEST VIRGINIA FORESTRY ASSOCIATION
P.O. BOX 488
RAVENSWOOD, W. VA. 26164
PHONE (304) 273-8164

Junilv 18, 19%4

Roger T. Hall

¥V DEF

10 McJunkin Rd.
Nitre. WV 25143

Dear Sir:

T would 1like ta submit the following commant.® nertaining to the
Environmental Advocate.
3.2.8 - Person should be qualified prior fo being hired. not edncated

afterward. o

4,1 - The Director can net anthorize Apy review of recerds that are
protected by statue.

4,2 - Confidential information from any agency must net be g£iven,

4,2 - 4.8 ~ 'The word "will" in each of these shpould be changed to
"ehall™,

5.11 - The words "where approvriate’” needs to be defined and Limited.
5.13 - Does the Director approve the plan?

Thank you for the eopportunity te comment..

Sincerely,

oA

Dick Wavbright
Fxecut.ive Director

"Sorving the Forastry Commiinity”




July 18, 1994

Mr. Reger T. Hall
WVDEP - ”
10 McJlunkin Road
Nitro WY 251473

RE: Comments on the Office of Environmental Advocate

2-3.1 permarate resident

long term resident

2-3.5 % demonmstrated ablility

;show ability to .
4-1through 4-9 ;i;é

May
5.12 - as-regdired-By-the-dirFes=or

in cooperation with the direcicr:

Respectfully submitted by

Anne Spaner.




- COLUMBIA GAS —
Transmission | 2 ]
July 11, 1994 REQ,EE\!ED
Direcior's Office
13 94
Reger T. Hall N ﬁMSion of
West Virginia DEP Con i onmenia! protection

10 McJdunkin Road
Nitro, West Virginia 25143

Dear Mr. Hall:

Columbia Natural Resources has reviewed proposed Title 38, Interpretive Rule,
Series 10, in advance of the July 18 public hearing.

We suggest one minar change in the proposed rule to avoid a misinterpretation.
At Rule 4.1, we ask that you amend the language to read as follows:

“The Environmental Advocate will direct (substituting the word
"direct" for the word "make") inquiries o (add) and receive
responses from the . . "

| have attached a copy of the proposed rule for your reference.

While this suggestion is technical in nature, CNR believes it will strengthen the
intent of the rule.

Thank you for your consideration.

Brentley K. Archer
Manager, State Government Affairs

/se

Enciosure

c: Ben Snyder, CNR
11Jul194.BKA

Columbia Gas Transmission Corporation, Post Qffice Box 1273, Charleston, West Virginia 25325-1273




3.2.5. Training and educational tuition, fees, and expenses as necessary
to carry out the duties of the position.

3.2.6. Use of pool vehicles as available and as necessary to carry out the
duties of the position.

§38-10-4 Powers and Limitations - The Environmental Advocate will carry out the duties
of the position as set forth in this rule, and as prescribed by the Director in accordance with the
following:

‘eact £o
4.1. The Environmental Advocate will aaife mqumes,*and receive responses from the

Director’s executive staff and the Chief of each Office as necessary to carry out the duties of
the position. The Environmental Advocate will not request any information which is
confidential, i.e., personnel records, corporate or trade secrets protected by statute, work
product, etc., except as authorized by the Director.

4.2. The Environmental Advocate will consult with and request information from other
agencies of state or federal govermnment, as necessary to carry out the duties of the position.

4.3. The Environmental Advocate will make public any available information except
confidential information as described in subsection 4.1 of this section.

4.4. The Environmental Advocate will attend meetings, hearings, proceedings, etc.,
as necessary to carry out the Juties of the position.

4.5. The Environmental Advocate will take such actions as deemed appropriate on
behalf of any person, provided, That such action is lawful and is not in conflict with subsections
4.9 and 4.10 of this section.

4.6. The Environmental Advocate will provide advice and council to any person as
necessary to carry out the duties of the position.

4.7, The Environmental Advocate will prepare and/or distribute correspondence,
documents, records, reports, etc., as appropriate and necessary to carry out the duties of the
position. .

4.8. The Environmental Advocate will be guided in all actions by the nine purposes
set forth in West Virginia Code §22-1-1 (b). .

4,9. The Environmental Advocate will not represent any person in, or file on behalf
of any person, legal or quasi-legal actions, either in support of or opposed to the Division of
Environmental Protection without the expressed approval of the Director, and under the
supervision of the Division of Environmental Protection’s General Counsel.




July 18, 1994

Mr. Roger T. Hall _
Special Assistant to the Director

W.Va. Division of Envuonmental Protection
10 McJunkin Road
‘Witro, W.Va. 25143

RE: Ofﬁce of Envﬁonmental Advocate Rule

Dear Mr. Hall:

On behalf of the member companies of the West Virginia Oil & Natural Gas
Association (WVONGA), I apprediate the opportunity to provide the following
conmuments on the above-referenced rule as a way to assist the Division of Environmental
Protection (DEP) in the development of a comprehensive rule to guide the Office of
Environmental Advocate (OEA).

Although the OEA serves at the will-and-pleasure of the DEP Director, our
association feels the provisions of the proposed rule are a little too open-ended and,
accordingly, we suggest that some constraints be provided that will establish a
benchmark of appropriate activities for the Office of Environmental Advocate.

ROLE OF OEA

One of the fundamental changes that needs to be made to this proposed rule
involves the function and role of the OEA. As the proposed rule is presently written, it
appears that the primary duty of the OEA is the internal collection of information and
its external dissemination. This viewpoint comes from the language contained in""
subsection 4.3 of the proposed rule.

This section should be rewritten as follows: "The Environmental Advocate shall .
not restrict public access to any available information except confidential infarmation as
‘described in subsection 4.1 of this section.” ' o

Clearly it is not legislative intent nor the purpose of this rule to make the OEA an
information gathering and dissemination entity. The Office of Environtental Advocate
should serve an advocacy role, one that presents to the DEP environmental viewpoints
and assists citizens in their interaction with the agency.

L

Ml °.C.BOX32%
CHARLESTON, WYV 25332

{304) 343-1609 @ SRINTED ON RECYCLED PAPER




Mr. Roger T. Hall
July 18, 1994
page?2

The main role of the OEA should be {o receive information from affected
individual(s) or public groups, analyze this information and provide it to the
appropriate agency departments or officials.

This will help address one of the long-standing complaints of the environmental
community, which is that they do not have the resources nor personnel to afford them
the same level of access that the regulated community supposedly has enjoyed.

FID I TY IN N

While the proposed rule restricts the OEA’s ability to obtain confidential
material, it does not go far enough A clause should be inserted into the proposed rule
in subsection 4.1 that states that in the event the OEA acquires confidential, trade secret
or corporate or proprietary information by whatever means, the OEA is to be requxrgg.
to maintain that information as confidential in the same as the DEP Director and as,
otherwise provided by law. '

Furthermore, the failure to retain this information in confidence and/or to aiow
for its release should subject the offending OEA personnel to criminal and civil
penalties as provided by law. This would put the personnel in the OEA on notice that
release of confidential information could subject them to criminal and/or civil penalties.

MEETIN DANCE

The provision that allows the OEA to attend any meetings at will and pleasure is -
another area that should be reevaluated. This unlimited open-access capability could
enable the OFA to attend certain meetings in state government that are not available for
public attendance. S].Inﬂarly, the OEA should not by its status as another agency of
government be permitted in meetings in which the OEA does not have standing or
clearly would be intrusive. Moreover, the proposed rule needs to clarify the ability of
the OEA to attend meetings within the agency in which the OEA was not invited.
Without these types of restrictions, the candid communications between the DEP and
the regulated cemmunity may be stifled.

LEGAL NEUTRALITY ‘
Another change that needs to be made is a revision to subsection 4.9. The OEA
should not be involved in any lawsuits either in support or in opposition to the position
of the DEP, notwithstanding expressed approval by the Director to the contrary. {There
should be an outright prohibition of the OEA regarding its involvement in lawsuits.
- Similarly, the OEA should be not interpreting regulatlons, agency policy’or
current statutory law in the context of advising citizens in legal matters. Nor should the
OEA refer citizens to legal services. Thus, subsection 5.10 should be rewritten
accordingly.
Likewise, subsection 4.5 needs adjustment because "such actions™ may be beyond
the limitations contained in subsections 4.9 and 4.10 and may violate the spirit of the
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regulations. The phrase "such actions” is vague and should be revised or subsection 4.5
should be eliminated entirely.

Lastly, throughout this rule the term "will" should be changed to "may" so that
the guidance provided in the rule is clearer. Rules should be written in terms of "may”
and "shall” instead of "will" and "must.”

To reiterate, the West Virginia Oil & Natural Gas Association thinks the state will
be best served by an Office of Environmental Advocate within the DEP thatis a
clearinghouse for the receipt of information, complaints and policy suggestions from
the public. Furthermore, the OEA should condense any information it receives, provide
statistical evidence and perform other relevant activities that will assist the agency in
the development of its pohmes and regulations.

The changes and revisions that we have been outlined will ensure that the DEP s
Office of Environmental Advocate serves as an appropriate advocate of environmental
viewpoints and not as a distributor of information to the public or a "spy" on the
regulated comumnunity.

The West Virginia Oil & Natural Gas Association appreciates the opportunity to
comment on the proposed procedural rule for the Office of Environmental Advocate of
the West Virginia Division of Environmental Protection. If the DEP has any questions
or if we may be of assistance, please contact my office at your convenience.

Sincerely, ’
)
ifr /
iz
awrence J.

Executive Director
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LOCAL UNIONS:

Mr. Roger Hall

West Virginia Department
of Environmental Protection
10 McJunkin Road

BRICKLAYERS .
LU B, Huntingtan Nitro, WV 25143

LU 9, Charleston

BOILERMAKERS
LU 6687, Winfield

LU 15, Fairmont Dear -Mr' Han_:

CARPENTERS Below are my comments regarding the proposed interpretive rules for the

LU 128, 8t Albans : * * .

LU 303, Huntington Office of Enwrom_'nental Advocate, Title 38, Series 10.

U 888, Parkersburg

LU 1207, Charleston. First let me state that I support the establishment of the Environmental
Advocate position. The ACT Foundation has been active in environmental

PLASTERERS & issues and sees a clear need for a position that has the resources and

CEMENT MASONS
LU 887, Charleston
LW 181, Parkersburg

expertise to assist residents in protecting their environment from polluters.
Of equal importance is to help the public understand, interpret and
confront the rules, regulations and agencies of our state.

[RON WORKERS

LU 201, Charleston In this regard I find the proposed rules for the office of Environmental

LU 763, Ashland, kY Advocate to be lacking of an "advocate" role. As proposed, these rules
mirror the existing responsibilities of current DEP employees.

LABORERS

ttd ‘5‘23' Eiii‘:::‘ft o I find sections 4.9 and 4.1C particularly troublesome. Both of these sections

L0 1353, Charlcsson are contrary to any vision of an advocate. I would strongly suggest that
these sections be eliminated. If these are not removed then it is clear that

MILLWRIGHTS the office should be placed under some other agency than the DEP for it to

LU 1785, Parkershurg have any CredlbiﬁtY'

OPERATING ENGineERs L urther, the ide_a that the_ Advocate be_an employee at will of the DEP

LU 132, Charlaston director leaves little question as to the independence of the position. It
would better serve the public to have a term of office designated.

fbus“éi,ﬁﬁif;;ﬁffs Finally I suggest an addition to the rules that would insure the resources

b 925, Charleston of the DEP, including technical staff, testing and other expert resources be

’ ¢ made clearly available to the Advocate. If the Advocate does not have

proper technical resources they will not be able to function effectively.
TEAMSTERS
LU 175, Charleston .
LU 505, Huntington Sincerely,

Lt s

Steve White
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COMMENTS ON PRCPOSED RULES CONCERNIING THE POSITICON OF ENWIRCMMENTAL ADVOCATE
July 18, 1994

My name is Norman Kilpatrick and I am director of the Surface Mining Research Library,
Box 5024, Charleston, West Virginia 25361. I have held this position since the Library
was established by The Conservation Foundation, in 1971.

T would like tc propose a significant addition to the duties cf the Environmental
Advocate office within the West Virginia Division of Environmental Protection, after
having gone over the new rule proposed by the DEP to cover this new position.

T am confident that nothing in that portion of the State law establishing this post,
would prohibit the Director from adopting this additicon to the duties and required
wackground of the Envirenmental Advocate, as set forth in Chapter 22, Article £20
cf the West Virginia Code.

T also am enccuraged because this position and its related duties are not required
by any Federal law or regulation that requires approval of the U.S. Envircnmental
Protection Agency, the Cffice of Surface Mining or scme such.

Thus, my proposal can be adopted immediately by the DEP and help Improve the environ-
ment of West Virginia as well as shape the history of the Environmental Advocate, from
its start. :

My proposal is based on my experience as the only West Virginian serving on the Naticnal
Coal Policy Project, from 1978 - 1980. Alsc, fram my experience since then as an independent
coal consultant and writer. -

211 of this has convinced me that it is possible to eliminate scme of the harsh state-
ments and i1l feelings between industry representatives regulated by the DEP and the
environmental and citizen groups that often have concerns with projects proposed by the
regulated industries. , - .

My experience has convinced me that wost environmental groups at the grass-roots, are
not sesking to force those looking for new or expanded job opportunities to move to North
Carolina, as some industry representatives seem to helieve. ‘

Now - are most landfill developers walting to slip toxic waste or same such into a .
1andfill not intended to contain such items, as some envirormentalists may believe.

I am convinced that in a number of cases what citizen groups with environmental
concarns want may be agreeable to the industry or business involved, if a proper
discussion between the two camps can be arranged.

This is most important when environmental groups seek samething that goes bgyond
the maximm requirements that DEP can require for a perticular disposal cperation,
mwine site, or well. B

Thus, I propose that the Environmental Advocate position include a ;:Onfll_.ic_:_t_;g_ggqlution
duty, and add a requirement for experience in this method of - pramoting environmental.
concerns.




2.

Conflict resclution stimilators have a long and honored history, s0 far as I can see.
The National Coal Policy Project, dealing with environmental groups and ccal producing
groups, was one exanple. More recently, the U.S. Goveimment utilized a top negotiator
to help end the last Bituminous Coal Operators - United Mine Workers of America national
strike.

I can see the problems the Envirvonmental Advocate dealing with often coming down to
a situation where that worthy has to say,"lock, the DEP can not require the industry
in question to do what you want done. You will have to sue or go home."

I believe this state would be well served, and the environmentalists and industry
representatives invelved better served, by the Envirommental Advocate being charged

to go beyond the "letter of the law" type of answers tc try to develop negotiated
settlements where possiblie.

The Naticnal Coal Policy Project was governed by "The Rule of Reason", and an
agreement that coal mining in a responsible manner was to be encouraged. Tt produced
several documents related to the 1977 national surface ¢oal mining act and related
issues entitled "Where We RAgree." Same agresments were brought to the Congress.

It alsc produced a list of items where it was determined the environmental forces . }
(I was a member of the environmenial side I chould note) and the coal producers and
thelr associations could not agree.

In fact, some groups that want to block a proposed project at all costs, are not
candidates for such conflict resolution, it should be stated. Nor will negotiations
always reach a successful compramise or result. I certainly am not suggesting lawyers
will go out of business if my proposal is adopted.

But if a Jocal group wants to see trees . on land to be disturbed by a project subject
to DEP review, vet the Division can only require a vegetative cover of grass, surely it
would be to the advantage of all to allow the Environmental Advocate to bring the two
parties together for discussions. Creating wetlands, or providing wild animal “cover™
on project sites are other examples of where a company might agree {0 spend more money
to meet the envirommental group's demands under the proper circumstances.

T enclose an article from Fortune magazine about the National Coal Policy Proiect,
for your consideration. Although it deals with ccal mining, the approach represented
here can surely be applied to other industries as well.

The DEP is limited by the laws and the courts in what it can do and not do. Thus,
same of the criticisms of it are unfair, it sesms to me. Involverent of the Environmental -
Advocate in bringing the contending parties (envirormental/citizen groups and industry)
together for negotiations surely has to be to the Division's advartage.

And it will, as the National Coal Policy Project did, allow the parties to start seeing
each other as human beings, not "devils" whose only goal is to do the other in. It also
should help koth sides understand the other's concerns outside of the legal framevicrk
that permit requests to DEP, etc. must be brought in, and opposition alsc must be presented.

West Virginiaz NEEDS MORE LIGHT CN SUCE ENVIROMMENTAL CCNFLICTS AND IESS HEAT. Thus, I
urge the DEP to amend the rules for this position to include a strong "conflick reselution”
mandate in its job requirements and a reguirement that the holder of the position
have a background that allows him or her to be creditable with both environmental groups
ard industry organizations, as well as having experience in this approach to helping improve
the envircorment.

Surely, this will be in the best interest of the State of West Virginia and its people.

—



Detente for Coal

The efort 10 clegan up he 2nvironment
nas 2lwavs hinged on the queston of
means—aof how o do it A natonal com-
muiment was made z decade ago o repair
the damage (ndustrial socery nad wrought
on our phystcal surrou'tc.ngs That com-
murment left unanswered what technical
methods should be empicvad in the repair
job, what mixturs of compulsion and in-
centives would achieve the best results in
winning complianca, and how to reconcile
the cleanup efors with the need for a vig-
orous and growing economy. Honest men
could reascnably differ zbout these mat-
ters, bur the hope was that they would re-
soive these differences in a rationai manner
through compromises and trade-offs.

Lnforsunately, as we now know, thasa
hopes foundered. Instead, environmental
issues ganerated a kind of guerrilla warfare.
The enwvirorumenial movement in many
cases was taken over by zealots who es-
poused an end-justifies-the-means philcs-
copnyv, scormed compromise, strong-armed
Congress and the regulatory agencies intwo
setting exweame srandards, usad itig—aeion
and public harassment to delay or halt in-
dustrial expansion that they considered
harmirul, with alaming consequences for
the economyv.

In response, business was driven t0 take
exirerme posidons of its owm: industry
spokasmen, who knew berter, Degan 0 de-
ride the need for any environmental clean-
up, and business lobbvisis adopted rough
tactics stmilar o those of their opponents.

A yen for peace and reasen

This destructive warfare has Inally be-
gun o reuble ieaders in both camps. Some
enw:onmentalls: [2aders have conciuded
that quite 2 few of their triumphs have
rurned out 1o be hollow, Crude legisiative,
reguiatory, and judiclal measures built ur
pudlic antagenism and resistance. And the
axrense of long gour: battles swained the
treasuries of many organizations. forcing
them to nagiect other cherished causes. The
businessmen on the other side Decame
equally weary of condicts in which vicie-
ries for common sense were rare.

Resegruit ussocite: Nanev Martn

The murual disiilusionment with war-
fare s oW encouraging =Hors o reagh 2
E'E"II'E‘ :.ﬂ”'“OI"I"‘e‘T«.ail.‘:LS &’IC HU.Sn.\'lii‘SS'
men have Begun o sit own together and
to $ett le issues oursida the couns, l2gisia-

- tures, and-oureaucracies. A group based a:

the University of Washingion. for exam-
ple, has successiuily mediated a controver-
sy over the route and size of 2 major
freeway. Recently a foundation-supported,
nonprodt corporation <alled RESOLVE
was formed fo heip serttle environmental
disputes at the national level.

The new ‘rend toward detente has been
greativ spurved by the National Coal Poii-
ov Project, a yeariong series of meetings
berween leading conservationists and top
and middle-rank executives from she coai-
mining and coal- consum:ng .ndusmes
Their aim was ‘0 ry o agree on how coal
can be expioited in ways that society can
rolerate. Zven the participanis are asion-
ished by their success. Frobablyv never be-
fore have so many industrialists and
environimentalists found common ground
on such an array of (ssues. Some of the
orolect’s hundreds of recommendations
—swhich cover matters ranging ‘rem ceal
mining to the pricing of siectricity—are be-
ing made public this month.

Lass influence for extremists

One immediate efect of the recommen-
dations mav be to move 'egularorv agen-
cies toward more fexibility in writing and
enforcing their rules. Some of the ;onclu-
sions would require changes in federal and
state laws, and sucn action would presus

“abivcome siowiy. [manvcase, the inricata-

Py

Iy balanced prescriptions should hsip
reduce the pout ical influence of extremists
on ooth sices. The example of \.DﬂCIll&EOl'}
benavior, which mayv be the project’s most
valuable conmribution. provides a model
for speecier and wiser resoiution of present
and ruture 2nvironmensai disputes.

Thare has aiwavs been inherent condict
in the nation’s commitment to both a
cleaper snvironment and to coal as the
mmain alternative to overdesendence on im-
ported oil. Though coal is the natlon’s most
abundant source of snergy (at current rates

orconsu mot'om.ne‘ ~.S.ha
some 320 yearaL coal's role
energy needs nas unii recer:ly been in
proionged decline. From 1%20 o 197L.
coal’s shareof S energyv consumption feil
from 75 percent o a mere 17 percent.

A maior reagen for that decline is that
coal ts one of the dirtder substances with
which man deals. Many peorie old encugn
to remember the grimyv ceilars, the black-
ered buildings, and the sulfurous, lung-
ciogging pall that once tlanketed neariv
avery northern ciiy have reason to oe un-
easy abour renewad Jdapendence on <ozl
Several studies predict that even if the best
availabie poliution controls are widelv de-
ploved. doubling coal consumption by
19583, as the Carter Adminismation pro-
jects, would mean an unpleasant rise in
amissions of suifur dioxide and oxides of
nitrogen. Many authorities beiieve that ex-
[sting reguiaticrns on mining, safety, and
air and water poilution could praclude
reaching the na:fonal goa!l for coal use.

$enough o las:

Where mining should be of limits

Some sixiy participanis—half from coal-
mining and ceal-using indusiries. half
from environmentalist ranks—are taking
par: in the coal projest. YWerking as mem-
bers of Gve separate ask {orces, they have
soughr agresmen: not onlv cn how and
where coal shouid be mined and burnad,
but alsc on how 1t should be rransportad.
priced. and conserved.

The serfousness of the 2rforr can be meaa-
sured by the number of retreats that both
sidas have ziready made ‘rom previous po-
sitions. Indusiry, for exarmpie, has accepted
*ha principie that porricns of severzl coai-
bearing regions in the US. should be
placed of Himits o mining or limited to ex-
perimental projects. These include notanly
scenic areas in Appalachia and agricuiturat
portions of the Midwest, as well as arid sec-
tions of New Mexico. Arizona, Utan, and

in meetmg our

Colorado where naturzl =cosysizms might |

be hard to restore, dut aiso ponderosa-pine

forests of Montana and Colorado. and. in
the nortnern Great Plains ind  Rooky
Mounins, alluvial valley farmiands and
terTain with  groundwsater aguirers orf
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springs that would be disrupred bv mining.
For its part, the environmental congin-

1 has surtened (ts onde rigid insisience
Wt oirip milners must in every case level
the clir-lke “high walls” that ramain after
coal is ramoved. The prowect’s muning task
oree conaluded that in vonte dai pars of
tne Midwest more productive farmiand
might be desiroyed by leveling some high
Us than by leaving therm alone. If the
walis dre lart stending, farming could con-
e o the wdge of the cliff; bus waring
thern down mught replace the s, the
muned sirip, ana tat agriceltesa] land with
aslupe unsutted tor farming.

A boost for one-stop hearings

: seuond signifcant concession, the
nmentalisis agreed, 0 emec o

licensing ang =tting hearings for power
vighus to which they object instead, they
caneurrad in 3 recomumnendation that utili-
ties be required tu submit vnly one state
application mnsi2ad of dozgns. w presant
their plans at only one pubiic nNearing rath-
er tnan three ur four, and that limits Se set
on othe time guveriiment agz=ncies are al-
iowed tu deliberare. Ltilities have argued
that pest srocedures ind Celavs added
greativ w0 the cost ot the plants, wsually
with tisle dlscernible 2nvirgnmental ben-
eht But their cvponents, acking the
ey and wehnical 2aperise o nght the
claie ©ronelr mens, fave supsurted
cornpliceiad LiC2Nsing frocecures because
Iney Uner more Chaildes 10 Narass 2nd »iop
Prolucs.

o toturn fur One=si0g leensing Rearings
atd moce deabiiiy o ouning reguidnon,

o
R

the inaustry participants agre=d to notify
the public before applving for power-plant
licenses. They also assented to the principle
thatqualifed public-intersst groups partic-
ipating in power-plant end mine-project
hearings should receive publiv dnancial
SUDPUrL.

The two sides also concluded thar people
who stand o benedt most from energy-
producing facilities ordinarily shouid bear
the brunt of the resciting poilution or else
Yedr the cost of =iiminating it Power
planzs, in vther words, shouid be sited near
tihe area where the bulk of the power s
sold, notat the muine mouth or In 3uMme re-
mote. unspotied spor.

[ndussry has been preoccupied wiih try-
ing tomaintain some dexidility inenviren-
mentzf regulations 10 accommodae vary-
ing local conditions, 0 minimuze unwar-
ranted costs, and o endourage Dmw
technulogy. Environmenzallsts have long
suspected that such pleas are pretexts to
evdde the intent of the law. Much o the
surprise of the indusiy participants in the
project, however, the environmentalisis
expressed considerable willingness to re-
think—an& perhaps give up—some of
their hard-rought legmsiative and judicial
2ains if industry could demonswate the
need for fexibiliy.

[0 one coneassion. the environrnencal-
fsts ratreated 4 bitfrum theur long-standing
insgistence that every new olan: mustinsall
the “best availabie rechnology” o raduce
2MiSziON$ and must meet rigoraus =mis-
sions standards based on that technology.
Industry contends that these standards dig-
courage development ot cheaper. poten-
tally more eectve antipuilution devices.

A goad way to harmonize confiicting
viewpoints, the coal project’s task force on
mining found, was to see a {ot of coal
aperaticns in the Seld. Studving reciamation
efforts in 3 West Virginia sirip mine are
(foreground, from the lert) Michael McCloskey
of the Sierra Club: 3arbara Brandon, then or
the University of Kentucky Law School; Chuck
Kucera of AMAX; John Coreoran, former
chairman of Consolidation Coai: and fames
Sembower of Dow Chemical.

Lnder present law. if a new technoio:
fails ¢ work, nduswy must recron:
pianis with vider devices, theredy payir
more than i it had not wried to innovate.
The proiect's air-pollution task forcs re
ommended nat variances te granted &
scme plants with new technoiogy, witat
proviso that if the plant falis to mest the d
sired emission siandards, the comroar
wouid have to pay a charge. In order not
discourage innovation, the task force spe
ifed thar the charge should not exces
what the company would have saved ir it
new devices nad partormed as expegted.

A compromise on pricing

The environmentalisis wsuaily surne
Ut 1o De enthusiastic proponents of ma
ket incentives o achieve their purposs
while the businessmen, who normallv <z
be expected 0 advocate marketpiace dag
sion-making. cccasicnally Jound ther
seives in the uncomioriable positicn
defending government regulazion. The er
vironmenaiists gengraily favored emi:
sions <harges, for example, but uculic
axacuiives tendzd 10 oppose them or fe!
that they migh: wind up with both ¢harge
and reguiazicns.

The environmentalists also argued the
glecrricity ratas shouid be based on i
marginal costs of producing power—th.
is, consumers shouid not gat volume dis
counts., and rates should be higher
power consumed during periods of pes
cemand. In principle, this should motiva:
consumers to conserve power, thus redue
ing polivtion. and should alsc resuit :
greater economic efficiency by levelin
peaks and vaileys in dernand.

Marginal-cost pricing might also viel
higher Hefores-tax revenues, but the urll
ties were generally opposed to it. They re:
soned that poiitical bedies would protar:
tax away such gains, leaving the come.
nies with a decline in sales volume 2nc
larger ruie as wx coileciors for the guverr
ment The tvo sides compromisad ona re
vmmendation thar electrical rates ought.
least tv refect the principle of margina
cost pricing—:n uther words, while utt
ties” fetern on their investment shout
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Important national issues

have been unnecessarily distorted

through overstatement, rancor,

and defensiveness.

remain the same, peak and bulk rates
snould be nighner than they are now, and
Other rates should be lowar, _

For coal mining and trangporiation, rwe
indusirias in which competition is reason-
ably keen, the project agreed tha: prices
and rates should be determmined bv the
markerplace and not by government. The
transportation task force recommended
that barge carriers on the nation's water-
ways should pav usercharges instead of re-
ceiving a hidden subsidy ‘that the
Department of Transportation places at
nearlv 51 billion a year. )

Cenceding the valldisy of indusayv's ar-
guments that some ways of spending the
nation’s limited resources on ¢onwolling
poliction are more cost-efective than oth-
ers, the environmentaiists seemed more
wiiling than their previous public usterane-
es hac indicated to disavew doctrinaire in-
sistence upon cleaniiness-at-anyv-price. A
notable instance is the project’s recom-
mendartien for ermissions confiols on old
¢oal-buming facilities—those that aiready
have most of their useful iife behind them
but whnich also are the mos: axpensive to
remoiin A frequens fect of requiring such
plants to corform to new siandards has
been o force them int early retirement,
orten o be reptaced with oil- or gas-burn-
ing plants. Tha air-pollution task force reg-
ommended thar no more meoney be spent
on old piants than on new ones, so that old
pianrs might mun out their :conomic lives
with cheaper pailiatives—rail | smoke-
stacks, sav. instead of stack-gas scrubbers.
Tax incentives for clean factories

Right from the beginning of the project,
the two sides in effect disagreed about
wherher any industrial growth should be
permitted in the numercus areas of the
courntry that don't wer meer national min-
immum atr-cuality standards, The question
comes down to whether such areas mustbe
doomed notoniy o dinty air 5ur to a szag-
nan: econemy as weil, After months of

fruitless discussion. a special commitiee.

appetnted 10 work Sut a compromise de-
vised an ingsnious scheme to use axes o
draw cleaner indusities into sucn regions.
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Tne aprropriate govarning body would
frst draw up a timetable for graduaily re-
ducing the amount of poliution emistad by
each indusmal sector in the region. Emis-
sicns charges wouid be imposed on 2ach
poiluter, and the charges would increase
gvery vear that emissions exceeded the
scheduiacd level. Bur the sums collected
from each industrial sector would be redis-
tributed annually to the individual plants
or companies in that sector in direct pro-
portion o each member's production of,
say, kilowatt-hours of electricity or tons of
steel. Thus heavy oelluters would be penal-
ized but not immediately impoverished,
and othar companies might be encouraged
to build rew nongeiluting plants in the
arez by the prospect of collecting extra rev-
enue at the expense of dirtier competitors,

Like some other project recommenda-
tions, the emissions-charge scheme may
betoocemplicated o win acceptance inthe
real world, On a number of other issues,
such as swhether the federal government
shoulc lease more of its cozl-bearing lands,
the project failed io reach any agresment.
Even so, many of the participan:s fzel that
If they can continue their discussions for
another vear, a lot of these diferences wiil
be ironed out,

Serendipity at committee meetings

A more important resuit of the project
than its conclusions could well be its im-
pact in raising the tone of discussion about
impor:ant national issues that get distorted
by rancer, overstatemens, and Jdefensive-
ness. From its conception more than two
vears ago by Gerald L. Decker, corpeorate
energy manager for Dow Chemical, the
coal projec: experimented with several
promising but little-known technigues for
resolving condicts,

Cenial and open. Decker {s a man whose
decency and irustworthiness are Sercely
attested 10 by saveral ardent environmen-
talists. As jong age 25 the mid-Sixties, he
nad grown zlarmed about national energy
trends, particulariv the switch from coal o
obvicusiy limited vil and natural zas. He
spentaiotof time lecturing about the prob-
lem to skepricai 2xecutives ot other large

corporations, and served un severzi zov-
AMMenL energy Committees. There fe
worked closely with quite a few environ-
mentaiists, {nciuding Lavrenca L Maoss, =
governmient consuitan: who is a former
president of the 3ierra Club. Scft-spoken
and innccent in mien, Moss among orher
things had started the successrui fghis
against the domestic SST and the deteric-
ration of air quality in pristine arezs.

A case for the rule of reason

‘Decker says that in his committee deai-
ings he was impressed by the environmen-
talists’ obiectivity and reasonabiensss. He
concluded, as he puts {t, "that ifthev had
chance o walk in industrv's shoes a linle.
they might come to a differant poin: o
view about legislation.” Enccuragsd by
some of his colleagues at Dow and by ex-
scutives at such companies as U5, Sceel.
PPG [ndustries, and Detroit Edison, he 2n-
listed Moss’s aid in setting up a meeting
with prominent environmentalists o ex-
plore the possibility of a detente on coal. [n
january, 1976, Decker and two Dow asso-
clates met some twenty represeniatives of
ten major environmental groups on neutrz
ground: the Federal Energy Adminisira-
Hon offices in Washington.

“Tt was the roughest meeting [ had ever
sat through.” says Decker. He outlined nis
concept for receonciling differences through
negoriations and joint eld trips 1o affected
areas. He zisc enlarged upon a system or
ground ruies that he thought should gov-
e the proceedings. The rules wers drasvn
from proofs of a provecative beok by Mil-
ton Wessel, professor of law at New York
University, who had heiped Dow argue s
case in several environrmental suizs and
nearings.

Waessel's book, The Rule of Rezson, graw
cur of his belief that conventional cour-
room procedures are [nacpropriaie .n
“socic-scientifc” cases. He argued :ha:
lawvers’ standard tactics, based hezvilv
upan decait, & hortnem attack, and proce-
dural devices and delavs—ail designed o
win for a client bv anv means-—serve nei-
ther the client nor the public interest in the
kinds of risk/benedt questions that vy




Most participants have been amazed

not only by the number of issues

thev agreed on, but also by the trust and
mutual respect that developed.

envircnmental or consumer lawsuiss, In
oSt cases, Wessel wrote, “the kev party in
interest—the pupilc—is missing; shere are
no absclute answers; and the dnal decision
must depend upon sociery’s balancing of
all the good against 2ll the bad in light of
how it wishes o live on this planet The
public may de willing ¢ accepr the “game’
approach in smicly private ltigations ...
Howaever, the publiccannotaceepr it where
its own swrvival is at stake, and whnere the
scientific issues are so complex and the ul-
tirrate judgments o be made so nebulcus.
In those cases, the public’s judgment must
necessarily be based on its conddence in
the narticipants.”

Wesse! proposed that lawvers should
agree to argus such cases under the rule of
reason, a long-standing orincipie in anti-
trust litigadion but one that is rarely applied
in other court proceedings., Opponents
siicuid net, for sxample, withhoid data
from each other or emplov misieading
ricks. Thev shouid not impugn motives or
characrers. They should avoid degmarism,
adinowledge ungertainties, and disciose
perscnai interests and Siases.

Fromscorn to mutual respect

At thar first meeting, when Decker 2x-
plained his idea for adopting the ~ule of rea-
son to working out differences over coal,
the envircnmentalists rasponded  with
skepticism and scorn beftting able practi-
tionersinalitigious and Machiaveiljan age.
Their reaction, which many =xpressed in
scathing language, was that the whole idea

was probably a waste of time, *hat indus- |

o wouldn't agres to substantive compro-
misas, and that even if it did, it couldn’t be
Tested. The environmentaliss would
agres only 0 discuss the proposais further
among ‘hemselves,

Undererred, Decker later eiepnoned ail
the environmental participants and man-
aged o persuace about nwo-thirds of them
to give the oroiect a iry. Moss then picked
the envirenmentalists who made up naif of
wach task force. A caucus from industy
chose the incuswry participants. George-
town University’s Center for Strategic and

[ntermational Studies agreed to sponsor the
project, to supply office facilities and an ad-
munistranve staf, and to manage a cam-
paign o raise the estimated 3&73,000

Jesced for exvenses. (Sofar, the profect nas

raised apout three-quartars of that total)

The money comes partly from industry,
partly irom feundations, partly from gov-
ermment agencies.

Though they occasicnally have had to be

reminded of their agreement to abide by !
the rule of reason, most of the project par- i

ticipants profess amazement not only at
the nurnier of issues they managed to re-
solve but also at the tust and mutual re-

spect that deveioped. Environmentalists .

and businessmen have, of course, encoun-
tered one ancther many times over the
vears, but generally as adversaries ar-
guing their case before others, seidom as.
individuals sitting down 1o solve problems
in reasonabie ways. Understandably, the
average businsssman developed a stereo-
typical image of environmentalists as mil-
itant, anti-growth, and-industy idee-
logues, while the envircnmenzalists tend-
ed to see all industrialists as callous to
environmental outrage Iin their singls-
minded pursuit of profits. o
At frst. the industrial members of the
mining task force were horrified when they
heard that one of the members picked for




“We’'re able to
massage details until we've
worked them out.”

the environmental sidewas Reobert Curry,
proressor of geology at the Universicy of
Mlentana, in the past, Curmy's bithg testi-
meny befora courts and Hea:...gs had orren
lacerated the technical competence and the
moivas of his industrial opponents. But by
the time the mining task force had com-
pleted its Hrst Held trip through the lignite
Selds in the Guif states, Curry's expe"t"se
and z2venhandsd attitude had earmed the
indusiry men’s prefound respect “If I
wanied to open a mine in the West,” says
lawwver John Corcoran, co-chairman of the
mining sask force and a former board chair-
man of Cor‘solidat‘o'n Coal, "Bob Curty is
the Jrst man | swould 50w about he envi-
ronmentzl orobiems.”

tihe air-gqualiry task force’s frst ses-
sion, an environmentalist insisted that an
indusiry member repeat s comment that
the group was there to figure cut sorme way
to use coal without damaging the environ-
ment Asked why, the environmentalis:
said it was the first iime he had heard any-
body from industry express any concern
for the environment and he wanted to be
sure he had heard correctly.

Avoiding those political twists

Though the project was put together at
industry’s initiative, some snvironmental
pariicipants now zppear to be [ts most en-
thusiastic supporters. Acknowledging that
he was dubious in the beginning, Michael
MeCloskey, executive director of the Sier-
ra Club and co-chairman with Corcoran of
the : ‘.mng task force, is currently seeking
to extend the process w0 other environmen-
tal disputes. “I'm now persuaded that in
manyv cases the possidilities for resolving
policy issues are better in this xind of ser-
ting than they are (n public legistative bod-
ies.” he says. “There's not the same overlay
of extraneous issues-—the cpportunitiss ‘or
public advancemens, the comperition for
artention. When a :opi¢ gers that exma po-
itcal twist on it, [t orften gets simplijec
an< horribly mangled. Confronzation pel-
itics .zads o sweening gzeneralizations
rather than Ane disunctions and both sides
conceal their ultimate aims.”

A large part of the value of direc: nego-
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tation, McCloskey observes, is mutual ed-
ucation. “We're able to massage details
until we've worked them out We mav sull
disagree on 2 few Tig polints, but at l2as:
we're not doing viclence o 2ach other sim-
Div by the =cclaeﬁ' of not understanding
each other's pomne”

According o McCloskew, many anvi-
roenmentalisis now percaive that in numer-
ous [nstances thev have been winning
political and legal barties but not the phys-
ical battle to protect the snvircnment. As
an instance, he cites the 1972 federz] law
zuthorizing the creation of marine sancru-
aries in the oceans borderirig the nation. In
Hve vears, oniy two sancruaries nave been
established, in manyv environmentaj dig-
putes, McCloskey asserss, govermment
rlavs only a compiicating role. trying to
maintain its conirel by keeping the two
sides apart and preventing negotiations on
grounds that “the government does not ne-
gotiate with the governed.”

For all the good feilowship that the Coal

" Policy Froject has engendered among iis

participants, manv people In industry,
conservation groups, and government re-
main sharpiy divided over the seemliness
of industrial licns and ecological lambs
sharing the same bed. Some environmen-
talists subscribe to the oid dictum: “Polite
conservationists leave no marks except the
scarson the landscape that could have been
prevented.”

A victory for the coal industry”

The most vocal center of opposition is
:he Environmenta] Folicy Center, a Wash-
ington-based crganization that has long
lobbled for stringent swip-mining legisia-
tion. Louise Dunlap, E1P.C's director, fears
that the coal project’s recommendations.
for variances will be used by strip miners to
Ty to sweaken implementation of last vear's
law outlawing high wails. "Those recom-
mendations can oniy beconsiderad a maior
victery for the coal indusiry,” she savs. Tt
was prasumpotuous {or the Coal Pohc;vr Pro-
ject t0 go O © one side to develop a so-
called consensus a: a time when Congrass
had alrezdv been working for six vsars on

one. [t is disheartening and damaging to

citizens groups and environrmentaiists.”

At the Department of [ntertor there has
already been some grumeling about some
of the mining task force’s recormrnenda-
tions, which are regarded as an inwrusion
by an unaccountabie =lite into alrzady set-
tled issues. On the other hand, officials at
the Enviroenmental Protection Agsancy and
the Department of Energy, both czaught in
the environmen:al-economic cross fre,
welcome the signs of an armistice. .

Like the environmentalists, industry ex-
ecutives are divided over wherher negoti-
ation and compromise will lead 0 2 more
favorapie outcome than stonewalling and
lobbying. Both the aluminum and paperin-
dustries refused o conmibute 1o the pro-
ject’s support.

A tolerable balance

[t is obvious thar the project’s recom-
mendations will undergo scrutiny and ¢rit-
icism by other ‘nte:ested parties. There's
also some cause for skeoticismm on other
grounds: at about the time the coal project
was siarting, some of its members aiso par-
ticipated in a small-scale imitator, the Nat-
ural Gas Policy Proiect. They mer for a faw
months with the narrow aim of devising a
joint industrv-environmental policy on
gas pricing. The participants rapidiv
reached agreement in favor of marginal-
cost pricing for gas sold both wholesale
and retail, But with a lively fight on that is-
sue going on {n Congress, the participants
later dropped the project.

Whatever the cutcome, the National
Coal Policy Project has at {east struck a tol-
arable balance betwseen social goais that in-
herantly tend to be incompatibie. Exposed
to the pressures and oversimplifed argu-
ments of the bvo costuring sides, politi-
cians have until now tended either to dither
Or to overreact one way or the other, de-
pending on which side they perceive to
have more cublic support at the moment.
To the axtent that the project can oifer the
beginnings of a legitimate consensus on
coal—2ind to theextenttharitcan serveasa
precedent tor handling other disputes as
well—1t has been a refreshing example of
appiied good sense. : :




— THE WEST VIRGINIA HILLBILLY — MARCH

{, 1978 =

A Seerion Gf The
Wear ¥irginia

HILLBILLY

Nedicared To The Propasition
That I[ Penple Knew The
Prablems Of Coal, Coal Would
Flave Frurr Problems

National Coal
Peolicy Project
Report

A rerenr Fortunse magagifie
tewsk 3 enreful ook nr wiat was
eatbed 0% Promsing Trv o at
Foviromnental Derente 0 The
Navanai foal Pohiey Projeet, a
SPATTOHE AHCNUNIer se<sinn
between husinessmen and ron.
servarinnists.

Some A0 partcipants, half
from emvaromthental groups and
hall fram  enal muning  and
tnal-gsing ndustries, woked
wgether in five task forces,
scoking agresment not anly an
how and where coal shonld be
nined And used, but also how
it should be transporied, priced
and c¢onserved,

The Navonal Coal Policy
Pinject was< the brainchild of
Crerald Decker, rorporate en-
ergy manager for Dow Chermn-
rais, who, with the cooperation
of fnrmer Sterra Club President
Lacrenre Rfoes, got together a
group willing ' talk things sut.

Here's 3 boil-down of Tom
Alevander's article in Farruner

For ihe paet decade and
longer, 2 commitment was
made to  repair ecological
damage ravsed by industrial
oriety.  Although some  ad-
vances were made, eventuaily
the cnvironmentzl movement
seemed o he taken aver by
zealots whn by anv  means
pressured {nr extireme  sun-
dareds, using itigation, delavs,
arm twisting and arher mezns
in order to get things their
way. In response, induscry was
forced  to adept  the  same
tavtivs and ake on extreme
pasitions of their own, Conse:
quench, litle af suhsrance was
hetng acvemnplished  withogt
much rancor,

Nur larely, npeeple on heth

sides have become disillusion-

ed  with  the  warfare, and
efforts 1o rench 3 derente ars
enrouraging  The  National
Cual Prlicy s just one recpance
trothis new rrenmed,

The alem of the NCPP was to
it o agtec on brw ceal ¢an be
exploited im wavs socisty can
telerate, Awd even the parici
pants are astonished by the
sieces< of the veariong praject,
Probably neser beafore Have so
many indusirialiers and envi
tomnentaitsts fountd  cnmmon
ground on osach an array of
itsues in the rnd, the graup
madte bundzeds ol regammen.
datione  which  were  tmade
public 1ast month

Fartune ponts aut thar the
resnits af the prajeer should
help reduce the politieai in-
fuence of extremisis on hoth
siies. The expmple of goncilia-
fory behavinr, which may he
the projeet & mest  valuable
comitihutinn, prosvides 3 maodel
fur specidier and witer resolu-
tion of  present and  furure,
rediionmenial Bicpuies,™

industry, Environmentalists
Work ©On Differences

Tnth sides. afrar cdisguasions
i rash [oreee, mpde agmificdn:
retreats tremn grnt‘r:]l\‘ e
virws For exampie:

*indusiry has zccepred the
principle that portions i
<everal enaj Sraring regions i
the 'S should he plased off
limits to mimng, oy limied s
experimenial projcers. [nelud
ad in this wnuid he 'scenic
areas in Appalaghia,’’

*Environmentaiists sofiened
their gnee rigid insistance that
strip miners must ajwavy ievel
highwails remaming after the
coal is mined.

*Environmentalists  agreed,
in effeet, te abandon thei:
standard  cdelaving  racties  at
licensing and ‘siing hearings
for power planis 10 which they

.ahjeet,  They agreed  with
industry that one Zovernmental
application form and one public
hearing are enobgh to present
thetr plans,
doirns ol appucatians and ihe
handiul &f hearings,

*ingusiry on the other hand
agreed to nmotifv the public
Sefore  applviag  far  power
plant  Tficenses. Thev alse
agreed that qualified public

rather ‘than the -

A good war o Rarmonize conflicting viewpoinm, f.i:c,-icazl
profect’s task [orce on mining found. was o see 2 lot of codl—a_gy
apetations in the feid. Swdving reclamadon effores in a West
Virginia strip mine are (foreground. from the left] Michael
McClosker of the Sierra Club: Barbara Brandon, then of the
Universitr of Kentucky Law School; Chuck Kucera of AMAX;
John Corcorao, farmer chairman of Conrolidadon Cotlr andvwg
Jrmues Semnower gt Bow Chemical, " Trom forwgeg AMaguzine.)

nterest Trouds particoRtng 10
power plant and  fune predect
hearings shnuld reccive public
financial support,

*The -wo  sides ranchuded

that peopie stznding 10 henelit
from  encrgy-producing
ies ahould nrdinarily bear
tne bronr of the resulting
[Continued On Page 19)

- a

The Way We Were...

Belore automation came to the coalliclds a whovel was a miner's constant companien.
In the davx of hand Ioading, miners were pard in acenrdance wich how many coal rars they
loaded., Todar, gxcept for “*Souseclezning ' ¢hores 1 the mine, the shovel haw nea v be

climinated by complet mifing machinery, iFtom Consnl Newsl - - o .

 ————— ]
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PUBLIC COMMENTARY RECORD

PROPOSED INTERPRETIVE RULE
DIVISION OF ENVIRONMENTAL PROTECTION
BUREAU OF ENVIRONMENT

CSR 38-10
OFFICE OF ENVIRONMENTAL ADVOCATE

The Division of Environmental Protection (DEP) filed a proposed interpretive rule (CSR 38-10)
with the Secretary of State on June 16, 1994, announcing a thirty- (30) day public comment
period. Pursuant to West Virginia Code § 22-1-3, a public hearing was scheduled for July 18,
1994, which marked the end of the public comment period. The hearing was scheduled at 7:00
p.m. in the training center at the Nitro, W.Va. Headquarters Office of the DEP.

The public comment period and public hearing yielded sixteen (16) documents containing written
comments on the proposed rule, and ten (10) persons gave oral testimony at the public hearing,
The DEP wishes to express its appreciation to all cementers for their excellent suggestions.
These suggestions are being incorporated into the proposed rule which will result in a much
improved final product.

RESPONSE TO COMMENTS
1. Comment

Nearly all commentors felt the rule was not descriptive of the term "Advocate” as it is
defined in the conventional "Funk and Wagnell" sense. It was suggested by some that
another term i.e., Environmental Ombudsman, Environmental Affairs, etc., be used.

Response

The DEP recognizes that the West Virginia Code at § 22-20-1 et. seq. is not as reflective
of a proposed earlier draft as some would have liked. However, the language as passed
by the Legislature is by necessity the basis for the rule. Therefore, the DEP is not at
liberty to re-write in the rule language in the statute by assigning the Office of Advocate
to the Attorney General, by excluding the Office from oversight by the Director, or by
other radical departures from the Legislative mandate. To paraphrase one commentor,
" the Legislature used the word "Advocate’ so it can’t be changed in the rule". Other
commentors reflected on the fact that Article 20 as passed was quite different from the
original concept, but it reflected the will of the Legislature and cannot be changed by a
rule.

Therefore, the DEP will not propose to amend the rule as suggested.




PUBLIC COMMENTARY RECORD
CSR-38-10
JULY 20, 1994

2. Comment

Some commentors objected to the position of Advocate being a "will and pleasure
position”.

Response

This is also required by statute and is the will of the Legislature, The rule cannot amend
the statute.

3. Cominent

Many commentors indicated that the rule, in large measure, described the functions of
the DEP Public Information Office (PIO), and should be amended in several places to
reflect other concepts as appropriate functions that the Office should perform.

Response

The DEP recognizes that the functions described in sections 4 and 5 of the rule interplay
with the functions of the Public Information Office. The intent was to assure that the
Advocate has free access and some input to the PIO in terms of its ability to
professionally format and publish public information circulars. The functions of the
Advocate as set forth in the rule are more along the lines of developing the content of
such publications in a manner which is informative and useful to the public. The PIO
will structure such documents into official DEP publications.

The DEP will amend the rule to make it more reflective of this intent.

4. Cominent
A few commentors raised concerns relating to paragraph 2.3.3 of the rule which requires
two years of full time employment in work relating to environmental protection. Itis felt
that this provision, as written, limits those who may do volunteer work in the area of
environmental advocacy.
Response

The DEP agrees and wiil amend the rule to address this concern.

5. Comment
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Two commentors suggested that paragraph 4.8 be expanded to include a purpose
statement similar to those contained in the DEP reorganization bill (HB - 4065).

Response
The DEP will amend the rule to incorporate this suggestion.
Comment

Several commentors remarked that paragraphs 4.9 and 4.10 are too limiting, and should
allow the Advocate greater flexibility in choosing the appropriate actions to address
citizens’ needs. One commentor suggested that language be inserted to limit such
restriction to functions performed "in the official capacity of the Office" to protect the
Advocate’s right of free speech as a citizen.

Response

With regard to the Advocate providing legal representation, this is an area within the
exclusive jurisdiction of the State Attorney General’s Office. While the Attorney General
may authorize such actions, the request should appropriately come form the Director or
DEP General Counsel. With regard to quasi-legal representation and organizing
campaigns, the Advocate would be well advised to use discretion and to seek guidance
from the Director and DEP counsel to avoid personal liability and conflict of interest.
Also, if the rule mandatad such activates of the Office of Advocate, it is anticipated that
the Office would be inundated with requests. Finally, it is appropriately the
responsibility of the Director to reserve such actions for cases which have statewide
implication or are precedent setting in the interest of efficiency and effectiveness.

The DEP will consider some amendments to these paragraphs to help alleviate the
concerns of the commentors.

Comment

One commentor objected to the requirement that the Advocate have a four-year degree
from an accredited college or university.

Response
While it is true that there may be individuals without a formal education who are astute
enough to perform the majority of the functions of the Office, the DEP would be hard

pressed to identify qualifications that could be substituted for academic performance.
Also, persons who complete a college curriculum acquire training and skills which are

3
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10.

broad based and essential to the Advocate position and are not easily acquired otherwise.
Therefore, this minimum requirement will remain in the rule.

Comment

Some commentors expressed conacern that the Advocate would be required under sub-
section 5,12 of the rule to conduct negotiated settlements for DEP on issues in conflict.

Response

The rule requires only that the Advocate assist the Director in negotiated settlements
(emphasis added), This could be by way of providing background information, arranging
meetings, etc, but could involve some minimal [evel of negotiation on behalf of the DEP.
Conflict resolution and issues management have become highly developed and high-
profile professions in this modern age. It would be naive to think that an Advocate
Office could function adequately without engaging in some level of conflict resolution.

The DEP will amend the language for more clarity, but will retain the provision.
Comment

Some commentors objected to the requirement of 2.3.1 that the Advocate be a permanent
resident of the State.

Response

The DEP believes that social, economic and geographic knowledge of the State is
essential for this position, and the requirement will remain. However, the word
"permanent” will be stricken at the request of some commentors.

Comiment

Some commentors correctly point out that the provisions of 2.3.4 are in conflict with
subsections 5.2 and 5.3 in that one requires the Advocate to possess certain knowledge
and skill, and the others require the Advocate to acquire the same as part of the duties
of the Office.

Response

The DEP will amend paragraph 2.3.4 fo require that the Advocate only have some
familiarity with the subject agency processes.
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11.

12,

13.

14,

Comment

Some commentors objected to the requirement of 2.3.7 that the Advocate possess a valid
West Virginia driver’s license.

Response

The DEP submits that since the Advocate must be a West Virginia resident and that the
position require the operation of a State vehicle, a West Virginia driver’s license is a
legal requirement.

Comment

Some commentors felt that paragraphs 3.2.4 and 3.2.5 which provide for travel and
educational expenses may be subject {0 excess and abuse.

Response

The DEP would agree except that the potential for such abuse is controlled by the Travel
Management Office, the DEP Administration Oiffice, and budgetary constraints.

Comment

A few commentors pointed out that the use of the word "will" in Section 5 should be
interchanged for the word "may". Others suggested the use of the word "shall".

Response

The DEP fails to see a substantive difference; however, in deference to the commentors,
the word "may" will be used in the appropriate places. The word "shall" in this context
is no longer considered conventional practice in drafting statutes or rules.

Comment

Several commentors objected to granting the Advocate in subsections 4.1 and 4.2 access
to confidential information. It was felt by some that this provision placed many
businesses and future development opportunities at risk.

Response

The DEP does not agree. This provision grants no authority to the Advocate which
doesn’t currently exist. The intent was to even further restrict the Advocate access to

5
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15.

16.

17.

18.

such information by requiring prior authorization by the Director. It is the DEP’s
position that on occasion such information will be required by the Advocate to reach
informed decisions regarding issues before the office. However, access and possession
of such information does not exempt the Advocate from maintaining its confidentiality.
Therefore, the DEP will amend the subsection by more restrictive language which holds
the Advocate accountable for improper use of the information.

Comment

Some commentors objected to subsection 4.4 which they believe grants the Advocate
access to closed and private meetings, hearings, etc..

Response

The DEP does not agree that such access is granted; however, in deference to the
commentors the word"open” will be inserted before the word "meetings" to clarify the
issue. .

Comment

Some commentors question the need for subsection 5.10 regarding legal services.
Response

The DEP believes that the Advocate Office will at least occasionaily be asked for legal
guidance. Although the Advocate is limited in its ability to provide such services, it
makes sense to make referrals to available public legal assistance. To clarify the intent
of the provision, the DEP will cite examples of appropriate referrals.

Comment

A few commentors inquired as to who approves the plan required in subsection 5.13.
Response

The subsection will be amended to provide for the Director’s review of the plan.

Comment

A few commentors felt that subsection 2.1 should be amended to make it clear that the
Advocate position is a full time position.
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19.

20.

21.

22,

Response

The DEP will amend the subsection accordingly.

Comment

One commentor suggested that a new subsection be added to section 5 to provide that the
Advocate identify for the Director citizens’ issues which have state-wide implications
and which are important to enhancement of the environment for the State.

Response

The DEP agrees and will add a new subsection as suggested.

Comment

One commentor suggested that subsection 3.1 be amended to provide that the Advocate
be granted free and unobstructed access to the Director.

Response

The DEP agrees, and will amend subsection 4.1 accordingly.

Comment

Two commentors suggested that subsection 3.2 be amended with a new paragraph
providing for a "1-800" telephone line for use by the public. The advocate has the
authority to establish such a service.

Response

The DEP agreés and will so amend.

Comment

One commentor objected to the rule being filed as an interpretive rule instead of a
legislative rule.

Response

The DEP considered the alternative rule-making process and opted for an interpretive
rule in the interest of expediency. There was an obvious interest on the part of many to

7
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have this Office established and the position {filled in the shortest time possible. Since
the interpretive rule procedure provides for adequate time and opportunity of public
input, and development of a sound rule reflecting legislative intent, this process seemed
appropriate,

23. Comment

One commentor suggested that subsection 5.1 be stricken on the basis that the Advocate
was not qualified to take public opinion polls, and that public opinion evaluation was not
an appropriate function of the Office.

Response

The DEP does not agree. The DEP has believed for some time that there is a need for
the agency to sample the public’s perception of the agencies performance. This
knowledge will assist the agency in directing its limited resources to the most critical
areas of public need. The sampling does not necessarily need to be professionally done
or scientifically valid.

24, Comment

One commentor suggested that a new subsection be added to section 5 to provide for the
Advocate to promote remining of abandoned mine sites.

Response
The DEP agrees that promoting remining is a worthy environmental endeavor. This is
one of many sound environmental policies or programs that the DEP is currently
promoting. Therefore, it is not important to cite specific initiatives in this rule.

25. Comment
One commentor raised concerns regarding the estimated szlary of the Advocate.
Response
The DEP recognizes the sensitivity of this matter, and gave careful consideration to its
impacts on current personnel. However, a survey of qualified applicants and the "will

and pleasure" aspect of the position clearly required a salary in this range to secure a
person with the knowledge, skills, abilities and dedication demanded of the Office.
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26‘

Comment

One commentor suggested that the Advocate be given access to and assistance from
technical staff within the agency as needed to perform the functions of the Office,

Response

The DEP agrees and will amend subsection 4.1 accordingly.




