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'STATE OF WEST VIRGINIA
DEPARTMENT OF NATURAL RESOURCES
CHARLESTON 25306

JOHN D. HOCKEFELLER 1AY Davip C._CALLAGHAN
co - - Diractor

Governor
WILLIS H. HERTIG, JR.

Daputy Director

DECLARATION OF EMERGENCY

Pursuant to Chapter 294, ArﬁicIE,SjQSection 14 of the Code, the regula-
tions contained in subseries A and B, Series VII, West Virginia'Department
of Natural Resources administrative regulations are hereby put intoe effect . : -

on an Emergency Basis. These regulations implement West Vlrginla Code

Chapter 20, Article 6, Section 1 et. seq.jas amended January 19, 1982,

The sugseriés A regulations were initially promulgated on August 14,
1978 in order for the State of.West Vfrgiﬁia Ec_éo;ply'%ith Section 502(c)
of the Federal Surface Mining Control anéfﬁeclamatiBﬁ Act of 1977. Publice
Law 95-87,  30.U.S.C. 1201. et. seq. When the state reclanation law
was amended substantially in 1981, Section 42 ¢f the ﬁeﬁ'laﬁ stated that

those 1878 regulations would remain in efféEtiuhtil,éight {8) months

after the state's "perﬁanent-program” was approved by the Secretary of
the United States Department of Interior. However, on February 13, 1981
the Circuit Court of Kanawha County enjoined the implementation of that

permanent program in part. Allegheny Hining Cérporation et. al. vo B

David C. Caliaghan et.al., Civil Action No. 81-579, L

While it may be argued that the injunction tolled thjhéé 'month timeﬂza‘

.,.-1,,.&_\
period, to insure that these regulationg remainfin,effect without question,

thev are hereby repromulgated as emergency. regulations. Without th%fe 'ﬂN db

oh o

regulations, a majority of West Virginia s _coal mining industry would be _
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partially unregulated. Since Ehese,regulations are caiculated to protact
the public welfare and the envircnment from the adverse affects of unregulated
mining activity, they nust take effect immedliately.

The regulations contained in subseries B were inditially promulgated
on January 19, 1981. Puélic hearings have already been held. However,
their implementation and enforcement were also enjoined bv the Circuit
Court of Kanawha County,fcffdné’yea: which gxp;red February 13, 1982,
These regulations wereiapproved by the geﬁretary bf the Interlor last
vear and are an essential part of West Virginia's permanent program. If
these ragulations are aot put into effect-on an emergencyibasis, not .
only will Weﬁt_?irginia,bg,unable,to igsve permits, it will lose primacy
over mining altogether as mandated by Public Law 95-87. The loss of.
primacy means the loss of Federal funds to support the staff of the Reclamation
Divigion and a2 subsequent drastic reduction in its inspection and enforcement
capabilities. Since_xhere_ére not enough federal inspectors to.fill. the
gaps due to a reduction in thelr staff, West Virginia;s mining industry
would not be squectVEQ the type of cioSé guperﬁisibn ﬁecessary to protect
the Publié walfare and the environment.‘

The loss of primacy also means the loss of at least thirty {(30) million
dollars already earmarked to corraect serious preblems existing throughout
the state as a result of abandoned mines, refuse piles and impoundments.
Loss of these funds would seriously threaten the health and well being
cf many residents in this state who live on cr near these abandoned areas.
The concerns for protecting the ;ﬂ%fgcgéégf%g3a£§(%;%§ty dictate that

the state mot lose primacy.
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The current econcmic climate also requires that the state be able to

continue issuing new permits. Many Jobs and the economies of local communities
depend upomn the continued production of coal. Loss of permitting actiﬁity
and the resulting ban on new mines would have a severe impact upon state
government's ability to function properly in many areas. Local areas
would he unneceséarily deprived of needed revenue 1f these regulatioms
are not put into effect immediately. = ) )

Thus in order to_comply with the ;imétablés mandated by Féderal Law,

to imsure that threats to the public health and welfare are.uinimized,

Emergency is issuéd. o o L
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STATE OF WEST VIRGINIA
DEPARTMENT OF NATURAL RESOURCES
CHARLESTON 25306

JOMMN D, ROCKEFELLER IV , - DAVID C.ICALLAGHAN
Governer T March 12, 1982 oL Diractor

WILLIS H. HERTIG, JR.
Daputy Dirsctor

FISCAL KOTE

Chapter 20-6 . ) . ' ’ . o
Series VII )
Subseries A & B
(1982)

The fiscal impact of these regulations will be negligible.

The subseries A regulations are almost identical o the
regulations promulgated by the Reclamation Commission on
Rucust 14, 1978. No new sxpenses will be incurred by anvone
due to. this repromulgation. - o N ’

The gubseries B regulations are identical to the regulations
promulgated by tne Reclamaticn Commission on January 19, 1982.
These regulations require exactly what the statute requires, W.Va.
Code 20-0-€ et seg., and thus any expense incurresd by their
promulgation will alse be negligible.

Reclamation Commisskon
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WEST VIRGINIA SURFACE MINING RECLAMATION REGULATIONS

Department of Natural Resources
Chapter 20-6

Series VII
(19823

Sub Series A

Subject: Rules and regulations pertaining to areas disturbed by prospecting,
surface mining operations, and surface effects of undergrqund
nining operations, particularly with regards to requirements for
permit requirements, performance bonds, haulageways or access
roads, blasting, protection of the hydrologic system, dralnage
system, method of operation, backfilling and regrading, postmining
use of_land, prime farmlands, revegetation, -ether-miniop -cperatiens
ondisturbed surface wined arsasy- surfsce minine siher —than -cosl,
-surface mintng of -Hrestore,- —samds torwe ard v, modifications,
and state and federal compliance and validity of regulations.

Sub Series B _.

Subject: _Rules and regulations pertaining to deflnitlons, general permlit
“requirements, transportation facilities, drainage systems, blasting,

post mining land use, fish and wildlife considerations, revegetation,

grime farmlands, bonding, prospecting, additional permit requirements

ﬁ:] = performance standards for surface mining operations, additional
(] o~ o) it requirements and performance standards for surface effects
— ;; i} underground mining operations, subsidence contrel, additional

7 o ~~pérmit requirements and performance standards for Fac111t1es
T ‘“Incidental to coal mining, addlitional parmit requirements and
LLJ N performance standards for coal removal incidental to development,
‘> :;_ ’ eéfmptloqs, additional permit requirements and performance standards
L] ;%77 foT coal mine waste piles, reprocessing, impoun@ments, small
e operators asslstance program, notice of citizens' suits, citizens'

= igﬁpections, designation of areas unsuitable for coal mining,

inspections, enforcement, open meetings and Reclamaticon Board of
Review appeals.

SECTION 1. GENERAL

1.01 A, BSccpe — These Subseries A regulations establish general and specific

rules for permits, for haulageways or access roads, for blasting, for protection
cf the hydrologic system, for drainage systems, for methods of operation, for.

postmining use of lands, for prime farmlands, for revegetation of lands disturbed

by prospecting and surface mining operations, for ether-miming-epemariens-on

surisee pined areass--for-svrfzsce i otirer- e coais- for bonds =i permits,

fox-guarriegy-for~ausfase-mining-of-Limnaskenar~-sandskonc-and-sard; for modifications



WEST VIRGINIA SURFACE MINING RECLAMATION REGULATIONS

Department of Natural Resources

Chapter 20-6
Series VII
(1982)

Sub Saries A )
Subject: Rules and regulations pertaining to azreas disturbed by prospecting,

surface mining cperations, and gurface effects of underground
mining operations, particularly with regards to requirements
for permit reguirements, parformance bonds, haulageways or access
roads, blasting, protection of the hyvdrologic system, drainage
svstem, method of operation, backfilling and regrading, postmining
use of land, prime farmlands, revegetation, modifications, and
state and federal complliance and wvalidity of regulations.

Sub Series B . :

Subject: Rules and regulations pertaining to definitions, general permit
requirements, transportation facilities, drainage systems, blasting,
post mining land use, fish znd wildlife considerations, revegetation,
prime farmlands, bonding, prospecting, additional permlit requiremants
and performance standards for surface wmining operations, additional
permit requirements and performance standards for surface effects
of underground mining operations, subsidence control, additiomal
permit requirsments and performance standards for facilities
incidental to coal mining, additional permit requirements and ,
performance standards for coal removal incidental teo development,
exemptions, additional permift reguirements and performance standards
for cozl mine waste piles, reprocessing, impoundments, small
operators assistance program, netice of citizens' suits, citizens'
inspections, designation of areas unsuitable for cozal mining,
inspections, enforcement, open meetings and Reclamation Board of
Review appeals.

SECTION 1. GENERAL

1.01 A. Scope — These subseries A regulations establish general and sgpecific L
rules for pefmits, for haulageways or access roads, for blasting, for protection
of the hydrolegic syvstem, for drainage systems, for methods of operation, for
postnining use of lands, for prime farmlands, for revegetation of lands disturbed

by prospecting and surface mining cperations, for bonds, for modificaticns,
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WEST VIRGINIA SURFACE MINING RECLAMATION REGULATIONS
DEPARTMENT OF NATURAL RESOURCES
CHAPTER 20-6
SERIES VII

SUBSERIES A
(1982)
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for state and federal compliance and for validity of regulations.

1.01 B. Scope - These subseries B regulations establish zeneral and
specific rules for general permit requirements, transportaticn facilities,
drainage systems, blasting, post mining land use, £ish and wildlife consideraticus,
revegetation, prime farmlands, bonding, prospecting, additional permit requirements
and performance standards for surface mining operations, additional permit
requirements and performance standards for surface effects of underground
niniang operations, subsidance contrel, additional permit requiremsnts and
performance standatrds for facilities incidental to coal mining, additicnal
permit requirements and performance standards for coal removal incidental to
develeopment, exemptions, additional permit requirements and performance
standards for coal mine waste piles, reprocessing, impoundments, small operators
assistance pr&gram, notice of citizens' suits, citizens' inspections, designation
of areas unsuitable for cecal mining, inspections, enforcement, open meetings
and Reclamation Board of Review appeals.

1.02 A, Applicability — The interim rules and regulations contained in

Subseries A:

{a) Apply on March 12, 1982 to all permits, underground approvals,
existing mine permits lssued or modified by the RDirector between August 14,
1978 and February 13, 1982. These operations must continue to comply with
thesa regulations until the Director has made his decision whether to grant
or deny a moedification fc an interim or permanent program permit which requives
compliance with Subseries RB.

(b) Apply on March 12, 1982 to all surface mining operations as defined
by Section 3 (t) of the Act which do not have 2 permit, underground approval
or existing mine (EM) permit from the Director. This group consists primarily

of underground mines openad or reopened before July 1, 1978 and most facilities
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incidental to coal mining. The interim regulations apply to these operations

until a permit has been approvéd or denied by the Diresctor in conforumity with
the Act or until September 22, 1982, whichever is earlier.

(¢) Apply on Mareh 12, 1982 to all surface ﬁining operations whe receive
cenditicnally appreoved permits under the Act issued after February 13, 1982.
Those interim regulatiocns apply until the date which shall be specified in

the permit requiring compliance with the permanent regulations in'Subseqies B.

1.02.8B. Applicability — The permanent rules and regulations contained In

Subseries 3B:

(a) Apply, once the Director has made his decision to grant cr deny a
modificatlon which requires compliance with Subseries 3 to operatlons presently
under permit or approval issued or modified between August l4, 1978 and
February 13, 1982,

(b) Apply on September 22, 1982, to opevations which do not have any
permit or approval issued or modified persuant to Chapter 20, Article 5.

(e} Apply to ali opérations which received éoﬁditionally approved permits
after February 13, 1982 from the Director on the date-specified in the permit.

1.03 A, The interim regulations {(Subseries A) apply generally until
September 22, 1982 to daily activities at the mine site.” Once a permit is
modified or a permit is obtained which requires compliance with the permanent
regulations (Subseries B), then those regulatioﬁé govern the daily activities

at the nmine site.

1.03 B. Phased Submittal - Chapter 20, Article 6, Section 9, of the West
Virginia Code providas that:

"Within two months after the secretary of the intesrior approves a

permanent state program for Wes: Virginia, all surface mining operations

shall £ile an application for a permit or modification of a2 wvalid
existing permit or underground opening approval relating to those
lands to be mined eight months after that approval.

Page 2 °



"No later than eight months after the secretary's approval of a
permanent state program for West Virginia, no person mav engage in

or carry out, on lands within this state, any surface-mining operations

unless such person has first obtalned a permit from the Director.”

The two—month period referred to above expires on March 22, 1982, The
eight-month perlod expires on September 22, 1982. Because of the eztensive
workloads ilmposed upon the industry in preparation of and the Reclamation
Division in the review of permit applications, phased submittals shall he
;'éccepted. | N | ’

No later than March 22, and upoen the initial filing with the local DNR.
office, the Department of Natural Resources shall begin and maintain a file
"~ on that permifrépplication. When the file is complete and all relewvent
information has been reviewed, the applicant shall forward the complete
application to the Charleston office for final action bn the application.

If the Initial submittal 1s iIncomplete, the applicant shall submit a

statement and schedule of dates for the remaining submittals.

1.04., Authority - These regulations are igsued under the authority of

Article 6, Chapter 20, Code of West Virginia, as amended.

1.05. Effective Date — These regulations were promulgated on the 12th

day of March, 1982 as emergency regulations.

1.06. Filing Date =~ Thase regulations were filed in the O0ffice ¢f the

Secretary of State on the 12th day of March,'1982.




SECTION 2

© DEFINITIONS
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ourface Mining Reg. 20-6 Sec.
Series VII -

SECTIONW 2. DEFINITIOWS: UNLESS THE CONTEXT IN WHICH USLD CLEARLY REQUIRES
: A DIFFERENT MEANING, AS USED IN THESE REGULATIONS OR AS RE-
FERRED TO IN ARTICLE 6, CHAPTER 20, CODE OF WEST VIRGINIA, AS
AMENDED: :

2.01. Acidity shall mean the capacity of water to denate protons.

The symbol pH referring to the degrees of acidity or alkalinity. On this

‘scale, pH of 1 is the strongest acid, pH of 14 is the strongest alkali,

pPH of 7 is neutral.

2.02, Acid mine érainégg shall mean water wich a pH of less than 6.0

discharged from active or abandoned mines and from areas affected by sur-

face mining operations.

2.03. Acid-forming materials shall mean earth materials that contain

sulfide mineral or other materials which may create acid drainage.

2.04, Acid-produciﬂg overburden shall mean material that may cause

‘epoll which upon chemical analysis, show a pH of 4.0 or lesa., Seams
commonly_associated with such matefial may ineclude, but ﬁot be limited to

‘Waynesburg, Washington, Freeport, Sewickley, Redstone, Pittsburgh, Kittan-

ning, Elk Lick, Peerless, No. 2 Gas; Upper Eagle, No. 5 Block and Steckton

Lewiston.

2.05. Active surface mining operation shall mean an opefatibn where

land is being disturbed or mineral 1s being removed and where grade release

has not been approved.

2,06, Approximate original contour shall mean that surface configura-

tion achieved by backfilling and grading of the mined area so that the re-
claimed area, including any terracing or access roads, closely resembles
the general surface configuration of the land prior togﬁining and blends
into and compliments the drainage pattern of the surrounding terrain.
2.07. Aquifer shall mean a zong stratum or group of strata that can

store and transmit water in sufficienc quantities for a specific use.
¥
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Surface Mining Reg. 20-6
Series VII

2.08. Auger mining shall mean mining of coal from an exposed verti-

cal coal face by means of a power-driven buring machine which employs an
auger to cut and remove the coal.

2.09. Backfill shall mean to place material back intc an excavation
and return the area to a predetermined slope.

2.10. 3Bench shall mean the result of surface mining operations where
there is created a leveled surface of an excavated area measured horizon-
tally at any point in the overburden, spoil or minerél'between the base of
the highwall and outer boint of original fiil bench; or a working base ex-
tending from the base of a highwall on which excavating equipment can set
and operate.

2.1%1. Buffer zone shall mean an undisturbed border along or around an
intermittent cor perennial stream.

2.12. Coal refuse means any waste coal, rock shale, slurry, culm, gob,
boney, slate, ciay, and related materials associated with or near a coal
seam, which are either brought sbove ground or otherwise removed from a mine
in the process of mining cocal, or which are separated from coal during the
cleaning or preparation operations.

2.13. Compliletion of mining skall mean an operation where no mineral

has been 'removed or overburden removed for a period of two consecutive
months, unless the operator, within thirty (30) days of receipt of the direc-
tor's notification declaring completion, submits sufficient evidence that

the operation is in fact not completed.
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Surface Mining Reg. 20-6 - ' Sec.. 2. 14,

Series VII

2.14. Controlled placement shall mean the method of surface mining

by which the site is prepared, and the overburden 1s removed, manipulaled,
and replaced by mechanical means in such 2 manner as to achleve and main-
tain stabililization in accordance with the approved pre-plan.

2.15. Cut shall mean an excavation made by excavating equipment to
‘remove overburden in a single progressive line.

2.16. QCut-fill shall mean overburden or other material removed from
an elevated porticen of a road or bench and deposited in a depression in
order to maintain a desired grade.

2.17. Design storm shall mean predicted rainfall of given intensity,

frequency, and duration based on Naticnal Weather Service.

2,18, Director and/or his authorized agent shall mean the director of

the Department of Hatural Resources, deputy directors, the Chief of the
Division of Reclamation, the Assistant Chiefs of the Division of Reclamation

and all duly authorized surface mining reclamation supervisors, or inspec-

tors and inspectors-in-training.

2.19. Disturbed areas shall mean those lands that have been affected

by surface mining operatiomns.

2.20. Diversion ditch shall mean a designed chanmel constructed for

the purpose of collecting and transmitting surface runoff.

2.21. Downslope shall mean the land surface between the projected out-
crop of the lowest coal seam being mined and the wvalley floor,

2.22. Drill bench shall mean the congtruction of a bench created for
the purpose of setting up and operating drilling equipment and all roads
and other disturbed areas incidental to such construction.

2.23. Ephemeral stream shall mean z stream which flows less than one

month per year in direct response to precipitation.
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Surface Mining Reg. 20-6 o o . gec. 2
Series VII . cor s T ’
2.24. Face-up shall mean the result ol an excavation where a verti-

cal or near vertical highwall is created that exposes the overburden and/

or the mineral face.
2.25. Groundwater shall mean subsurface water ar or below the wacer

table occupying the saturation zone from wihich wells or springs are fed.

2.26. Haulageway or access road shall mean any rcad constructed,
improved, maintained or used by the operator with exception of state

owned roads.

2.27. Hydreologic balance shall mean the relationship between the

quality and quantity of inflow stroage and outflow in a hydrologic unit
such as a drainage basin, aqpifer, sollzone, lake, or reservoir. It en~
compasses the guantity and quality relationships between preciptiation,
runoff, evaporation, and the change din ground and surface water storage.

2.28. Intermittent stream shall mean a stream or portion of a

stream that flows continuously for at least one month of the calendar year
as a result of ground water discharge or surface runoff.

2.29. Inspection shall mean & visual yeview of prospecting, surface,
or other mining cperations to insure coupliance with any applicable law
or rules and regulations under jurisdiction of the director.

2.30. Leachate shall mean a liquid that has percolated through seil,

rock, or waste and has extracted dissolved or suspended materials.

2.31. Lightly buffered stream shall mean any stream or its tribu-

taries that contains less than 15 ppm methyl orange alkalinity {(to pH 4.5) and
a conductivity of less than 50 micro MHO.

2,32. Mine shall mean the_ shaft, slopes, drifts or inclines connected
with excavations penetrating coal seams or strata and the surface structures
or aquipment connected therewith which contributes directly or indirectly to

the mining,'preparation or handling of coal.
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Surface Mining Reg. 20~6 N o ~ See, 2

Series VII

2.33. Mineral face shall mean the cxpesed vertical cross—-section of

the natural coal seam or mineral deposit.

2.34, liountaintop removal shall mean surface mining operations that

remove entire coal seams running through the upper fraction of a mountain,
ridge, or hill by removing all of the overburden anq creating a level
plateau or gently rolling contour with no highwélls remaining and where
equal, higher and/or better land use is proposed.

2.35. Natural drainway shall mean any water course or channel which

may carry water to the tributaries and rivers of the watershed.

2.36. Operation shall mean the permit area indicated on the approved
map submitted by the operator, or an arsa where land is being disturbed or
mineral is being removed.

2,37, OQuter spoil or ocuter slope shall mean the disturbed area ex-

tending from the outer point of the bench to the extreme lower limit of
the disturbed land.

2.38. Overburden or spoil shall mean the earth,'rock and other ma-~

terials lying in the natural state above a mineral deposit before or after
excavation,

2.39. Peak runoff shall mean the maximum flow at az specified_loca*
tion resulting from a design storm.

2.40. Perennial gtream shall mean a stream or portiom of a stream

that flows continuously.

2.41, Pit shall mean that part of the surface mining operation
from which the mineral is being actively removed or where the mineral has
been removed and not backfilled.

2.42, Pre-Inspection shall mean a prelimirnary survey and a field re-

view by the director or his authorized agent of a pre-plan and the proposed

area to be disturbed.
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Surface Mining Reg. 20-5 ’ B ' : Sec. 2.43.7

ﬁeries VII I “T"““tt:_iif'*’*f~ -

2.43. Pre-plan shall mean the total application submitted to the

director including the applicatien lTorm, miniag and reclamation pian,
drainage plan, blasting plan, planting plan, maps, drawings, data, cross-
sections, bonds and other information as may be required.

2.44. Prospecting shall mean the use of excavating equipment in an area
aot covered by a surface mining permit for the purpose of removing the over-
burden to determine the location, quantity or quality of a natural coal de-
posit, or to make feasibllity studies, or for any other purpose.

2.45. Recharge capacity shall mean the ability of the soils and under-

lying materials to allow precipitation to Infiltrate and reach the zone of

saturation.
2.46. Reclamation shall mean the process of converting disturbed land
tc a stable form for productive use.

2.47. Reference area shall mean land uaits of varying size for the

purpose of measuring ground cover, productivity and species diversity.
2.48. Sand shall mean individual rock or mineral fragments having a
diameter less than 2,00 mm but greater than .02 mm.
2.49. Sediment shall mean solid me‘crial, both mineral and organic,
that is in suspension, is being transported, cr has been movad from its

site of origin by air, water, gravity, or ice and has come to rest on the

earth's surface.

2,50. Sediment comtrol structure shall mean a barrier, dam, ditch,
excavation or other structure placed in a suitable location to form a silt

or sediment basin.

2.51. Sizeable guantity of water shall mean an accumulation of storm

or any other water in excess of 5,000 cubic feet not provided for in the pre-

plan.
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Surface Mining Reg. 20-6 ' Sec. 2.5
Series VI1 -

2.52. Stoniness shéll mean a charactg;istic of earth, overburden or
quil reflecting its relative proportion of sizeable aggregate content as
apposed to its sand, silt, clay or rock fragment content.

2.53. Storm water shall mean any water flowing over or through the
surface of the ground caused by precipitation; generally, surface runoff.

2.54. Structure shall mean but not be limited te gas lines, water
lines, towers, airports and dams. This shall not include operational fa-
cilities of the surface ﬁining operation.

2.535. Subsidence shall meen a sinking of a portion of the earth's
surface resulting from underground removal of a mineral seam subsequentl
to failure of support structures,

2.56. BSurface effect of underground mining operations shall mean sur-

face mining operations where landé are disturbed including but not limited
to roads, drainage systems, mine entry excavation, above~ground-work areas,
such as tipples, coal processing facilities and other operating facilities;
also waste werk and spoil disposal areas and mine waste impoundments or
embankments which are incident to mine openings or reopenings.

2.57. Surface mining operations shall mean surface disturbances and

- all activities necessary and incident to the removal of mineral and the

reclamation of such operations.

' 2.58. Surface water shall mean water on the surface of the earth.

2.59. Toxic-forming materials shall mean earth materials or wastes

which, if acted upon by air, water weathering, or microbiological processes,
are likely to produce chemical or physical.conditions in soils, air or water

that are detrimental to the environment.
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2.60. Toxic mine drainage shall mean water that is discharged from

active, abandoned and other areas affected by surface mining operatioms and
whiclh containg a substance which through chemical actiom or phyéivni ellects,
is likely to kill, injure, or impair blota commonly present in the area that
might be exposed to it,

2.61., Valley or head of hollow fills shall mean a controlled earth

4
and rock fill across or through the head of a valley or heliow to form a

stable, permanent storage space for excess surface mine cverburden.
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SECTION 3. PROSPECTING

3.01. Performance Bond Coverage - The amount of performance bond or

its equivalent as provided in Section 7, Article 6, Chapter 20 of the Code
of West Virginia, as amended, shall be five hundred dollars ($500) per acre
or any fraction thereof. Performance bond or its equivalent shall not be
transféréble as a credit to surface mining.

3.02. Notification of Approval or Disapproval — After review of the'

prospecting permit application and the reclamation plan for the area to be
‘disturbed by prqspecting, the director shall inform the appiicant if they

are approved or disapproved. If the application and plan are nct acceptable,
he shall set forth the reasons why they are not acceptable, and he may propose

modifications, delete areas, or reject the permit on the basis of the re-

clamation plan or for other justifiable reasons set forth in the Code of

West Virginia, as amended, and/cr rules and regulations.

3.03. Reclamation Tax - No special reclamation tax, as outlined in

Section 17 of Article 6, Chapter 20, Code of West Virginia, as amended, is
required for a prospecting permit. However, if said permit is to be con-
verted to a surface mining permit, the acreage disturbed by prospecting shall
be included as a part of the total area to be assessed the special reclamation
tax, as set forth in Section 17, Article 6, Chapter 20 of the Code of Wast
Virginia, as amended.

3.04. Validity of Permit - A prospecting permit shall be valid for

cne year from its date of issue.

3.G5. Governing Regulations - Prospecting and reclamation procedures
may be governed by the following regulations of the Reclamation Commission.
a. Section 5 - Haulagewafs or access roads;

b. Section 6 - Blasting;
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e. Section 7 - Protection of the Hydrolegic Balance; l
d. Section 8 - Drainage Systems;
e. Section 9 - Methed of Operation; and

f. Section 12 - Revegetation.

3.06. Removal of Minerals - Minerals may be removed during prospecting

operations for testing purposes only, and shail be limited to a maximum of
two hundred fifty (250) tons for each permit area. Reguest for permission to
remove greater ameounts than two hundred fifty (250) tons of minerals shall

be submitted to the director and may be approved at his discretion.

3.07. Bond Release - The performance bond or other securities accompany~

ing a prospecting permit shall be reieased in the same manner as surface

mining permit bonds.
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SECTLION 4. PERMLIT REQUIREMENTS

4.01, Class I11 legal Advertisement Reguirements — Prior Lo the
publication of the Class TII Legal Advertisement for a surface mining permit,

excluding underground opening appraval, the following requirements shall be
met:

a. Upon filing of a surface mining permit application, proposal maps,
reclamation plan and filing fee, 2 surface mining application (SMA)
file . number may be assigned. Surface mining application (SMA) file
number assignments shall be valid feor a period of time not to
exceed 120 days from date of assignment.

b. A clear and accurate location map shall be made a part of the

legal advertisement. The map of a scale and detail found in the

West Virginia General] County Highway Map or the equivalent will be

acceptable. Any significant landmarks, roads or streams shall be B
indicated on the location map. Longitude and latitude coordinates

on the map shall cross at a perimeter marker.

4.02. Operator Reassignment - Should the applicant or operator designate,

contract or otherwise assign the surface mining operation to others, prior
written notificatioﬁ of the assignment and additional information as provided
in Section 8, Article 6, Chapter 20 of the Code of West Virginia, as amended,
shall be submitted and approved.

4.03. Approval of Person to Prepure a Reclamation and Mining Plan -

Any person preparing a reclamation and mining plan and drainage system for
the area of land to be disturbed as required by the provisions of Article 6,
Chapter 20, Section 9 and %A, Code of West Virginiaz, as amended, or by the
regulations, shall‘first submit to the director a written resume of his past -

experience and training. A written test shall also be administered. On the -
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basis of the resume and written test, he shall be adjudped qualified or
not as the case may be, and so nozified by the director in writing. Should
experience warrant, an approved persom may be adjudged disqualified and so

notified by the director in writing.

4.04. Scale for Reclamation Pre-plarn Map ~ The scale required for all

maps prepared for submission with an applicarion for a surface mining permit
or underground opening reclamation plan approval shall be as follows:
a. Scale on a U. 5. genlogical survey topographic 7.5-minute quadrangle
shall be enlarged to 300 feet or leéss to the inch; and

b, Scale on aerial photograph shall be 660 feet or less to the inch,.

4,05. Scale for Drainage, Progress and Final Maps - The scale on the
drainage, progress and final maps shall be of the same scale ag the approved
pre—-plan map.

4.06. Scale Approval - Written permission from the director shall be

required prior to the submission of maps drawn to any scale other than set

forth by regulations.

4.07. Map Size - All.maps and plans shall be submitted on standard

print paper, 24 inches by 36 inches or less. If suppiementary maps or
plans are attached, match lines shall be used. |

4.08. Color Code - & color code shall be used in preparing all maps to
indicate critical features of the permit ares as follows:

a. Red shall indicate mineral to be removed;

b. Yellew shall indicate the total disturbed land;

c. Blue ;hall indicate water and érainage:

d. Brown shall indicate special uses;

¢. Green shall indicate regrading:; and

f. Purple for adjacent mining permits.
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4.09. Permanent Monument - A permanent monument shall be posted at

all points of access from public roads and highways and at other suitable
locat;onsf The monument shall consist of a sign constructed of wood, metal,
or other suitable material 2' ¥ 3" mounted on a two-inch pipe driven three
feet into the ground with four feet exposed. Tﬁe gign shall clearly indicate
the company name, permit numbers, business address and telephone number. Any
suitable equivalent substltuze may ba approved.

4.10. Perimeter Marker - A two-inch (2") pipe shall be driven inte the

earth with a minimum of three feet (3') exposed to permanently mark the
beginning and ending peints of the area under permit. 1Tt shall be identified
by painting the exposed portion of the pipe red. Any gsuitable substitute may
- be approved. The assigned permit number shall be permanently affixed to the
perimeter marker,

4.11. Buffer Zone Markers - Appropriate markers will be established

along a buffer zone. Markers shall consist of metal or wooden stakes or
other suitable devices or methods.

4,12, Topsoil Markers - When topsoll or other vegetation supporting

material is segregated and stockpiled, the stockpiled material shall be

marked. Markers shall remain in place until the materials are removed.

4.13. Slope Measurements - The operator shall show on the map fiied w;th
the application for a permit the percent of slope of the original surface
within each 200 foot interval along the contour of the operation. The first
measurement is to be taken at the starting point of the operaticn. The
flagged field measurements shall be made from the estimated cropline or pro-
posed coal seams extending 100 lineal feet above and below cr beyond the coal
outcrop on the area to be disturbed. Where the original slope has been pre-

viously altered, slope mesdsiiteménts shall be taken above or below the dis-
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turbance; whichever Is more representutive of the original slopes.
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SECTTON 5. HAULAGEWAYS OR ACCESS ROANS

5.01. location - The centeriine lecation of the proposed haulageways
or access roads shall be identified onm the site by visible markings at one
hundred {100) foot intervals, at the time the reclamation and mining plan
is pre-inspected and prior to commentement of construction. Pre-existing
hanlapeways orv access roads shall be exempted from this requirement.

5.02. Haulageway or Access Road Jonstruction - All construction of

haulageways or access roads shall conform to "controlled placement' as
defined in 2.14. and described in Section 9B.02, Method of Operation. The
grading of a haulageway or access road shall be such that:
2. No sustained grade shall exceed 10%;
b. The maximum pitch grade shall not exceed 15% for 300 feet;
¢. ‘There shall not be mere than 300 feet of maximum pitch grade for
each 1,000 Teet of road constructed: and
d,  The surface shall piteh toward the ditchline at the mimimum
rate of 1/2 inch per foot of surface width or crowned at the
minimum rate of 1/2 inch per foot of surface width as measured
from the centerline of the haulageway or access road.
3.03. Curves - The grade on switchback curves shall be reduced to less
than the approach grade and should neot be greater than ten percent (10%).
| 5.04. cCut Sloyes - Cut slopes should neor be more than 1:1 in soils or
1/4:1 in rock.
3.0%, Ditches - A ditch shall be provided on botﬁ sides of a through-
cut and on the inside shoolder of a cut-{ill section, with ditech relief
culverts being spaced according teo grade. Water shall be interceprted before

reaching a switchback or fill and led off. All ditchlines shall be designed

to pass a peak discharge capacity ol a one-year, 24~hour precipitation event.
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5.06. Culverts - Ditch rellef culverts shall be installed

wvherever

B —m =

necessiary to insure proper drainage of surface water beneath or through the

houlageway or access road, according to the following provisions:

a. Road Grade in Percent Spacing of Culverts in Feet
0- 5 300 — 800
6 - 10 o 200 - 300
il - 15 ) 100 - 200

b. The culvert shall cross the haulageway or access read at a 30 degree
angle downgrade with a minimum grade of 3% from inlet to cutlet,
exéept in intermittent or perennial streams where the pipe shall be
straight and coincident with the normal flow;

c¢. The inlet end shall be protected by a headwall of suitable ma-
terial and the slope at the ocutlet end shall be protected with
an apron of suitable material;

d. The culvert shall be covered by compacted fill to a depth of one
foot or half the culvert diameter, whi;hever iz greater; and

v. Design of culverts imay be submitted where the aforementicned

design criteria 1s not practical or necessary.

5.07. Culvert Openings - Culvert openings installed on haulageways

or access roads shall not be less than one hundred (100} square inches in

areir, but, in any event, all culvert openings shall be adequate to carry
stoerm runoff of a peak discharge capacity of a one-year, 24-hour precipita-
tion event from the contributing watershed, and shall recelve necessary

maintenance to function properly at all times.

5.08. Stream Cressings - Culverts, bridges or cther drainage structures

shall be used to cross intermittent or perennial streams. Consideration

shall be given to such factors as weather conditions, season of the year,
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time period'for construction, etc. with regard to using measures to mini-
mize adverse effects to the water quality and stream channel.. In no event
shall the sediment load of the stream be significantly increased or the
water quality be significantly decreased during the construction period.
Water conrrel structures shall be designed with a minimum discharge capacirty
capable of passing the runeff for a 10-year, Z4~-hour precipitation event
from the contributing watershed.

5.09. ZFRemoval of Drainage Structures — No bridges, culverts, stream

crossings, etc., mnecessary to provide access to the cperation, may be
removed until reclamation is completed and approved by the director. The
same precautions as to water quality are to be tzken during remcval of
drainage structures as those taken during constructlon and use.

5.10. Seeding of Slopes - All disturbed area including fill and cut
slopes, shall be seeded and mulched immediately after the construction of
a haulageway or access road and maintained thereafter in acccrdance with
Section 12 of these regulations.

5.11. Haulageway or Access Road Surfacing - Haulageways or access

reads shall not be surfaced with any acid-producing or toxic materizl or
with any material which will produce a ccncentration of suspended sclids
in surface drainage.

5.12. Tolerance - All grades referred to in this section shall be
subject to a telerance of two percent {(2%) grade. All linear measurements
referred to in this section shall be subject to a tolerance of ten per-
cent (10%) of measurement. All angles referred to in this section shall be

measured from the horizontal and shall be subject to z tolerance of five

poercent (5%2).
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5.13, Dust Control - All reasonuble means shall be employed to contvol

dust from the surface of haulageways or access roads.

5.14. Abandonment ol Haulagewavs or Access Roads - Haulageways or

access roads shall be abandoned in accerdance with Section 9 of these
regulations in addition to the following requirements:

a. Upon ebandonment of haulageways or access roads, every elfort shall
be mude to prevent erosion by the use of culverts, water bars or
other devices. Water bars of the ditch, earth berm or log type
shall be installed according to the following table of spacings
in terms of percent of haulageway or access read grade, prior to

the abandonment.

Percent of Haulageway Spacing of Water Barsz in TFeet
2 ‘ ) h 250
5 T i 1=
10. .- . . . .80
15 : : I 16
20 45
Above 20 25

b. Upon abandenment of haulageways or access roads, they shall be
seeded and mulched in accordance with Section 12 of these regulaticns,

5.15. Sediment Comtrol - A sediment storage volume must be provided

equal to 0.125 Ac/ft. for each acre of disturbed area or a lesser value as
approved by the director.

5.16. Existing Haulageways or Access Reads -~ Where existing roads are

to be used for access or haulage and it can be demonstrated that reconstructicn
to meet the above requirements would result in greater environmental harm
and the drainage and sediment control requirements of this section can cther-

wise he met, the above requirements may be walved.
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5.17. Infrequently Used Access Read Ixemption - Access rcads con-

structed for and used only to provide infrequent service to surface

ponds shall be exempt from the requirements of sub-sections 5.02, 5.03,
5.04, 5.05, 5.06, 5.07, 5.08, 5.12, 5.13 and 5.15, provided adequate
stabilizarion to coatrol erosion is achieved through use of alternate
measures. This exemption shall not apply should environmental harm in
the form of additional contributions of suspended solids or erosion occur
and in such instances the director may order that any or all of the re-

quirements of Section 5 be met.
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SLECTION 6. BLASTING

6.01, Blasting Signs - If blasting 1is necessary to conduct surflace
mining operations, signs reading "Blasting Area' shall be displayed con-
spicucusly at all approaches to the blasting site and along haulageways and
access roads to the mining opera;ion. The sign shall be two feet by three
feet (2' x 3') reading "Blasting Area" and explaining the blasting warning
and the all clear signals shall be posted at all entrances to the permit
area.

6.03. Certified Blasting Persomnel -~ All blasting operations shall be

conducted by certified, trained and competent persons who possess the
knowledge of hazards inveolved and have full knowledge of all local, state,
and [ederal laws and regulations pertaining to explosives and use thereof.
Certification by the Fire Marshall of the State of West Virginia shall be
accepted as being valid.

6.03. Pre-blasting Survey - Requirements for a pre-blasting survey

shall be governed by the following:

a. 0On a reguest to the director by a resident or owner of a man-made
dwelling or structure that fs located within one-half mile of
the permit areaz, the operator shall conduct a pre-blasting survey
of the dwelling or structure and submit a repecrt of the survey to
the director.

b. Persﬂnnél approved by the director shall conduct the survey to
determine the condition of the dwelling or structufe, and to
document any pre-blasting damage and to document other physical
factors that could reascnably be affected by the blasting, Assess-
ments of structures such as pipes, cables, tyransmission lines,

wells and other water systems shall be limited to surface conditions
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and other readily avallable data,  Special attention shall be piven
to the pre-blasting condition of wells and other water systems used
for human, animal, or agricultural purposes and to the quaniity
and quality of the water.

c. A written report of the survey shall be prepared and signed by
the person or persons who conducted the survey. The report shall
inciude recommendations of any spacial conditlons or proposed
adjustments to the blasting procedures_which should be incorporated
into the blasting p;gnﬂto_gggvg&gﬂﬁ%mﬁge-__COPiES of the report

shall be provided to the person redquesting the survey and to the

director.

6.04. Public Notice of Blasting Operations - At least 10 days, but not

more than 20 days befcre beginning blasting operations, the operator shall
publish on a form supplied by the director, a schedule in a newspaper of
general circulation in the county of the proposed site. Copies of the
schedule shall be distributed by mail to local governments and public
utilities and to each resident within one~half mile of the blasting sites
described in the advertisement. The operator shall republish and redistribute
the schedule by mail at least every three (3) months. Schedules shall not be
so general as to cover all ﬁorkipg hqurs but sha;l identify ag accurately

as possible the location of the blasting sites and the time periods when
blasting will occecur. The schedule shall contain at a minimum:

a. Identification of thé speéific areaérin which blasting will take
place. The specific blasting areas described shall not be larger
than 300 acres with a2 generslly contiguousz border;

b. Dates and times when explosives are to be detonated shall be

expressaed in not more than 4-hour increments;
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¢, Methods to be used to coatrol access to the blasting areaj
d. Types of audible warnings and all clear signals to be used before
and after blasting; and
e. A description of possible emergency situations (defined in Section
6.05.).

6.05. Blasting Procedures ~ All blasting shall be conducted only during

the davtime hours, defined as sunrise until sumset. (Based on public re-
quests or other consideration, including the proximity fo residential areas,
the director may specify more restrictive time periods.) No blasting shall
be conducted on Sunday.

Blasting may not be conducted at times different from those announced
in the biasting schedule exceﬁt in emergency situations where rain, lightning
other atmospheric conditions, or operator or public safety requires un-
scheduled detonatiocns.

6,06, Audible Blast Warning - Three (3) minutes prior to blasting, a

warning signal audible to within 2 range of 1/2 mile from blast site will be
given., This pre-blast warning shall consist of three {3) short blasts of
five (5) seconds duration with five (5) seconds between each blast. One (1)
long audible warning signal of twenty (20) seconds duration shall be the
"all clear" signal.

6.07. Approaches to Area - All approaches to the blast areaz shall be

guardaed against unauthorized entry ten (10) minutes prior to and immediately
after blasting.

6.08. (Charged Holes — All charged holes awailting firing for any

reason shall be guarded and posted against unauthorized entry.

6.09. Air Blast Level Standard - A maximum air blast level of 128 de-

cibel linear peak shall not be exceeded at any residence, building or
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veecupied structure within 1/2 mile of the blasting site other than operational

facilities of the mine.

6.10. Blasting Prohibited - Except where lesser distances are approved

by the director, blasting shall not be conducted within:

a, 1,000 feet of any building used as a dwelliing, school, church,
hospital or nursing facility;

b, 3500 feet of facilities including, but not limited to, disposal
wells, petrcleum, or gas-storage facilities, municipal water-
storage facilities, fluid-transmission pipelines, gas or cil-
collection lines, or water and sewage lines;

c. 500 feet of an underground mine not totally abandoned except
with the concurrence of the Mining Safety and Health Adﬁinis—
tration; and

d. The director may prohibit blasting on specific areas where it is ‘
deemad necessary for the protection of public or private property
and general safety of the arsa.

6.11. Particle Velocity - A particle velocity of ome (1) inch per

second in any one of the three mutually perpendicular directions shall net
be exceeded at the nearest residence, building, or structure, other than
operational facilities of the mine. The mutually perﬁendicular directions
are identified as transverse, vertical and lopgitudinal.

6.12. Maximum Weight of Explosive - The maximum wéightrof explosive

to be detonated within any 8 milliseconq period shall be determined by the

formula W = (D/6D)2 where W represents the maximum welght oilexplosives, in
pounds, that can be detonated in any 8 mlillisecond period, and D represents
the distance, in feet, from the nearest point of blast to nearest residence,

bullding or structure, other than operational facilities of the mine.
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6.13., Sedismograph leasurements - Where a seismograph is used to
monitor the velocity of ground motion and the peak particle velocity limit

of one (1) inch per second is not exceeded, the equation in Section 6.12.
need not be used. However, if the equation 1s not being used, a seismo-

graph record at the nearest atructure to the blast site shall be obtained
for every blast. The director may require a seismograph recording of any
or all blasts.

6.14, Blast Record ~ A blasting log record book shall be kept current

daily andé is to be made available at the operation for inspection by the
director and the public., These blasting log records are to include seismo—
graph reports, shall be retained for ihree (3) vears and should include as
a minimum the following data:

a, Name of permittee, operator, or other person conducting the blast;

b. Location, date and time of blast;

c. Name, signature and certification number of blaster-in-charge;

d. Direction and distance, in feet, to nearest dwelling, school,

church or commercial or institutional building neither owned nor
. leased by the operator;

e. Weather conditions;

f. Type of material blasted;

g. Humber of holes, burden, and spacing;

h. Diameter and depth of holes;

1. Types of explosives used;

j. Total weight of explosives used;
k. Maximum weight of explosives detonated within any 8 millisecond period;
m. Method of firing and type of circuit;
n. Type and length of stemmuing;

" o. 1If mats or other protections were used;

Page 25




Surfece Mining Reg, 20-6
Series VII

P Type of delay detonator used and delay periods uged;

4. BSeismograph records, whers required, including but nor limited ro;

© 1. Seismograph reading, including exact location
of seismegraph and 1:g distance from tha blast;

2., Jame of person taking the seiémograph reading;

3. Wame of person and firm analyzing the seismograph record, and;

T, Shot location.

The formar for the arraﬁgement and the recording of irtems in the blagting

log record book is to be op forms prescribed by the director.

6.15. Assessment - Any assessment as get forth in Section lla, Article 6,

Chapter 20 of the Code of Weat Virginia, ag amended, shall be paid within ten

(10) days after receipt of said assessment uctice,
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SECTION 7. PROTECTION OF THE HYDROLOGIC SYSTEM

7.01., Applicability = The operator shall plan and conduct surface

mining operations to minimize disturbance to the prevailing hydrelegic
balance in order to prevent long-term adverse cﬁanges in the hydrologic
balance, both on and off site, that could result from surface mining
operations. Changes in water quality and quantity, in the depth to ground
water, and in the location of surface water drainage channels shall be
minimized such that the postmining land use of the disturbed land is not
adversely affected and applicéble federal and state statutes and regula-
tions are not violated. The operator shall conduct operations so as to
minimize water pollution and shall, where necessary, use treatment

methods to control water pollution. The operator shéll emphasize surface
mining and reclamation practices that will prevent or minimize water
pollution and changes in flows in preferenge to the use of water treatment
facilitiea. Practices to‘contral and minimize pollution indlude,'but are
not limited to, stabilizing disturbed areas through grading, diverting runoif,
achieving quick growing stands of temporary vegetation, lining drailnage
channels with rock or vegetatiom, mulching, sealing acid-forming and toxic-
forming materials, and selectiwvely placing waste materials in backfill
areas. Lf pollution can be controlled only by treatment, the permittee
shall operate and maintain the necessary water treatment facilities for as
long as treatment is required.

74, Permit Requirements

74.01. Site Analysis - Each application for a permit shall include

cross-sections of the land to be affected with respect to the hydrologic

balance including the actual area to be mined. These cross-sections may
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be derived from core boring or other approved sources. These cross-sections
are to be prepared and certified by a registered professional enginecer or
other approved person showing peffiﬁéﬁt elevation and location of test
borings or core samplings and deplcting the following information:

a, The nature and depth of the wvaricus strata of overburden;

b. The location c¢f subsurface water, if encountered, and its quality;

c. The nature and thickness of any coal or rider seam;

d. The nature of the stratum Immediately beneath the coal seam to te
mined;

e. Mine openings to the surface;

f. The location of aquifers;

g. The estimated elevation of the water table;

h. Where surface mining operatiens are to be conducted on critical

streams, pre-mining overburden sampling and analysis shall be
required. Sampling polnts shall be located on the drainege plan
map, Where overburden analvsis reflects toxic strata, a plan for
handling and final placement for said strata shall be submitted.
On critical streams where it can be decumented or past mining
experience has shown that surface mining will not result in sig-
nificant acid production, pre-mining overburden analysis may not be
required. Cverburden and minesoll analysis shall be in accordance
with standard procedures outlined in Environmental Protection Agency
manual # 600/2-78-054 {(Field and Laberatory Metheds Applicable to
Overburdens Minesoils) or other approved methods; and

i, Such other information as the director may reguire.

74,02, Surface Water Monitoring ~ The operator shall submit as part of

the complete mining and reclamation pre-plan a surface water monitoring
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ﬁrogramrwhich meets the following requirements:
a. Provides adequate data to describe the likely daily and seasonal
variatiea in discharges from the disturbed area in terms of water
flow, pH, total iron, total guspended solids and, if requested by
the director, any other parameters characté;iatic of the discharge;
b. Provides daily monitoring by rain gauges to measure normal and
- ébngrﬁal variations in precipitation;
¢. All water discharged from the permit area is te be monmitored daily
by the operator for total irom, pH and water flow and 1if required
by fﬁe director, any other parameter. A written record of the
testing dates and aznalytical data shall be kept current and made
available for inspection at the operatiom;
4. ?rovidgs‘a monthly veport of all measurements to the director;
. iﬁ Eﬁefe%én; violations of permit conditions occur, the director
'“:shgli Beﬁﬁotified‘inmediataly after raceipt of analytical results
' by £he 6perator; ﬁnd |
~f. After disturbed areas have been regraded and seeded in accordance
with these regulations, the operator shall monitor surface water
flow and quality. Data from this monitoring shall be used to demon-
strate that the quality and quantity of rumoff Without treatment
will be congistent with the requirement of this section tc minimize
digturbance to the prevailing hydrologic balance ancd with the
requirements of these regulations to attain the approved postmining
land use. This data shall provide a basis for approval by the
director for removal of water quality or flow control systems and

for determining when the requirements of this section are met. A
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one (1) year history of meeting effluent limitations shall he
adequate for demonstrating that the water has stabilized to an
acceptable level. The nature of data, freguency of collection
and reporting requirements will be the same as that during the
mining oﬁeration.

7A.03. Ground Water Monitoring - The operater shall submit as part of

the complete mining and reclamation pre-plan a procedure for monitoring
ground-~water levels, infiltration rates, subsurface flow and stcrage
characteristics, and the quality of ground water to determine the effect
of surface mining operations on the recharge capacity of reclaimed lands
and on the quantity and quality of water in ground water systems at the
mine area and in associated off-gsite areas. When operations are conducted
in such a manner that may affect the ground water system, ground water
levels and ground water quality shall be perlodically monitored using wells
that can adequately reflect changes in ground water quantity and quality
resulting from such operations. The director may require drilling and
development of additional wells if needed te adequately moniter the ground
water system.

74.04. Water Sampling - Water tests for total iron, total hot acidity,

total mineral acidity, total alkalinity, total aluminum, tota2l manganese,
total sulfate, dissolved solids, pH and suspended solids shall be taken
before surface mining operations begin and the results of these tests will
be zhown in the pre-plan. The location for these preliminary tests will be:
a. On natural drainways above proposed surface mining operations;
b, ©On natural drainways below proposed surface mining operation at
or near the affected drainage area boundary; and

¢. On natural drainways upstream from the mouth of natural drainways
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affected by surface mining.
A, Water Quality
7.001. Acid and Toxic Materials - Drainage from acid-forming and toxic -

forming materials into ground and surface water shall be avoided by:

a.

e,

Identifying, burying, tlending, and treating where necessary, spoil
or other materizls that will be toxic to vegetation or that will
adversely affect water gquality. Such materials shall ke disposed
of iIn accordance with the provisions of Section 9.03;

Preventing or removing water from contact with acid-forming or
toxic-forming materials;

Burying or otherwise treating toxic~forming materials from coal
preparation plants no later than 90 days after the cessation of the
filling of the dispesal area. Burial or treatment shall be in

accordance with Section 9.03,;

Casing, sealing or otherwise managing boreholes, shafts, wells,
and auger holes to prevent pollution of surface or ground water
and to prevent mixing of ground waters of significantly different
quality. ALl boreholes that are within the permit area but are
cutside the surface coal mining area or which extené beneath the
coal to be mined and into water bearing strata shall be plugged
permanently unless the boreholes have been approved for use in
monitoring; and

Taking such other acticns as required by the director.

78.02. Water Quality Control -~ All reasonable measures shall be taken

to intercept all surface water by the use of diversions, culverts and drainage

ditches or other methods to prevent water from entering the pit area. All

water accumulation into the pit shall be removed at least once in a 24-hour
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perind unless otherwise approved by the director.
The water leaving the permit area will not lower the water quality of
“the river, stream or drainway into which it is discharged below the water

quality standards established for such river, stream or drainway.

7B.03. Water Quality Standards - Discharges from areas @?sturbed by
surface mining operations must‘meet all applicable federal and state laws
and regulations. The monitoring frequency andrminimum effluent limitations
shall be governed by the standards set forth in the NPDES Program under the
Federal Water Pollution Control Act as amended, 33 U.5.C. 466 et. seqg. and
the rules and regulations promulgated théreunder. In no event shall the
discharge frem the permit area have a pH of less than 6.0 or greater than
9.0 and the iron shall not exceed 7 parts/miiliocn.

78.04. Treatment Facilities for Drainage from Surface Mine Operations -

The Chief of the Division ¢f Reclamation or his duly authorized agent shall
conduct such investigatioﬁ as it is deemed neéessary and proper in order to
determine whether or net any such permit should be granted or denied. In
making such Investigation and determination as to any guch application, the
Chief of the Division of Reclamation shall consult with the Chief of the
Division of Water Rescurces. The Chief of the Division of Water Resources
shall cooperate with and assist him in carrying out the duties imposed on
him by the provisions of Article 5A, Section 5 (3) and Article 6, Chapter 20
of the Code of West Virginia, as amended, and the rules and regulations of
the Reclamation Commission and the Water Resources Board. Such cocperation
shall include, but not be limited to a written recommendation for the
approval or disapproval of the permit and the reason or reascns for such

recommendation.

7B.05. Treatment of Acid Water Surface Breakthrough - Treatment of
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acid water surface breakthrough shall be as follows:

a.

C.

7C.

7C.01.

Any surface breakthrough of water caused by the operator during
the course of his operations shall be sampled immediately and
analyzed for total iron, total suspended golids and pH and if re-
quested by the director, any other parameter characteristics of
the discharge. Such analysis shall be made by a competent water
analyst or chemist. The original end at least one copy of such
analysis shall be retained by the operator, two coples shall be
submitted to the Chief of the Division of Reclamation;

Should sald analysis indicate the water to be acid with a pH of

7B.03.

less than 6.0 and/or contains more than 7mg/l of iron, Seals shall

be immediately constructed. These seals shall either:

l. prevent any air from eatering the underground mine by way of
the breakthrough; or

2. prevent any air from entering the breakthrough while allowing
the water to flow from the breakthrough; or

3. seal the breakthrough of acid water so that it cannot flow.

Such seals shall be constructed of stone, brick, block earth

or similar Impervious materials which are acid resistant. Any

cement or concrete employed in the construction of these seals

shall also be of an acid resistant, impexvious type; and

Alternate methods of sealing and/or treating acid water may be em—

ployed as they are developed and approved.

Water Rizhts and Replacement

Applicability - The operatcr shall replace the water supply of

an owner of interest in real property who obtains all or part of his supply

of water for domestic, agricultural, industrial, or other legitimate use

from an underground or surface source where the owner of intereat has estab-
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lished that such supply has been affected by contamination, diminution or

interruption resulting from the surface mining operation. The replacement

of the water supply will not be required if the owner of interest walves
the replacement thereof.

7D. Daily Monitoring Exceptien

7D.01. Applicability - The requirements of Section 7, sub-sections

7A.02 b and 7A.02 ¢ shall not apply where an operator demonstrates by suf-
‘ficient data that there 1s & reasonable expectation that a viclation of
federal or state water discharge permits will not occur. If such a viola-
tion occurs, then the director may require daily monitoring until it has
been demonstrated to his satisfactlon that the vieolation or pollution pro-

blem has been abated.
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SECTION 8. DRAINAGE SYSTEM

8.01. Drainage Plan - There shall be submitted as part of the com-

plete application and pre-plan for surface mining operations, a drainage

plan which will show the proposed method of drainage on and away from the

area of land to be disturbed. Saild plan shall. indicate the directional
flow of water, construdted drainways, naétral waterwa&s uéed‘fof drainage,
streams or tributaries receiving or to receive this discharge, location

and design of sediment control structures, 1ocation‘of all water test sites,
treatment facilities and other data as may be required.

8.02. Sediment Control - Sediment control structures shall be con-

structed in appropriate locations in order to control sedimentation. All
g8uch structures shall meet the following requirements:

a. All structures shall have the capacity to store 0.125 acre/ft. of
sediment for each acre of disturbed area in tha structures water-
shed; provided, however, that consideration may be given for re-
duced storage volume where the pre-plan reflects controlled
placement, concurrent reclamation practices, use of on—sitelsedi—
ment control measures and access and availability of all structures.
for maintenance;

b. This disturbed area will include all land affected by previous sur-
face mining operations that are not presently stabilized and all
land that will be disturbed throughout the life of the permit; and

¢. The structures shall be cleaned out when the sediment accumulation
reaches 80% of the sediment storage volume required. Sedimenﬁ re-
‘moval shall be done in a manner that minimlizes adverse effects on
surface water due to its chemical and physical characteristics, on

infiltration, on vegetation, and on surface and ground water
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9 {Abandonment Procedures for Sediment Control Structures) of the
"Drainage Handbook for Surface Mining' published by the West
Virginia Department of Natural Resources and hereby incorporated
by reference.

8.03. Natural Drainwayg - MNatural drainways in the area of land dis-

turbed by surface mining and prospecting cperations shall be kept free of
overburden except where overburden placement has been approved. Overburden
placement and haulageways across natural drainways shall be constructed so
as not to affect the flow of the stream, or materially increase the sedi-
ment load and concentrations of toxic materials in the stream.

8.04, Intermittent or Perennial Stream - No land within 100 feet of

an intermlttent or perennial stream shall be disturbed by surface mining
operations uniess specifically authorized by the director. The area not to
be disturbed shall be designated a buffer zone and marked accordingly.

8A. Ceomnstructed Drainways and Diversions

8A.01. Diversions Above Highwallg - All surface water which drains
toward the pit shall be effectively intercepted on the uphill side of the
highwall by diversion ditches and conveved by approved channels or cother
approved means of discharge to natural drainways outside the disturbed area.
The director may, ian the exercise of his sound discretion, when not in con-
flict with Article &, Chapter 20, Code of West Virginia, as amended, waive

this regulation.

84.02, Diversions on Benches - Diversions will be gonstructed on the

excavated solld bench in order to carry off storm, surface or seepage

water, The breaking point for diversions on the bench will fall at or near




Surface Mining Regulations sec. 8.02.
' Saries VII

the midpoint between natural or constructed drainways. In no case shall

water be discharged over a spoil slope‘without adequate saleguards te

prevent erosion., Removal of water from the bench shall be accomplished

by use of adequate pipe, a rock riprap flume, asphalt or concrete chutes,

by grading a channel to nonerosive rock, or by other approved methods.
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8A.03. Diversions Below 8poil Slopes — All surface water draining oty

the spoil slopes, unless otherwise controlled, will boe intercepted by
sujtable and adequate diversion ditcheg which will carry the water to

an approved sediment contrel structure before discharge inte a natural
drainway. These diversions will be located within twenty-five (253) feet

of the anticipated toe of the spoil slgﬁe.' If, at any time, spoil material
interferes with the flow of water in thesc'diverSions;-that material shall
be removed immediately. The director may, in the exercise of his sound
discretion, when not in econflict with Article 6, Chapter 20, Code of West
Virginia, as amended, waive this regulations.

8A.04. Temporary Diversions - Temporary diversion structures arc those

used during mining and reclamatien. When no longer nceded, those structures
shall be remgved and the area reclalmed. Temporary diversion structures
shall be constructed to safely pass the peak runoff from a l-year, 24-hour
precipitation event, or larger event as specified by the director.

8A.05, ..Permanent Diversions - Permanent diversion structures are those

approved diversion structures to be retained after mining and reclamation,
Permanent diversion structures shall be constructed to'safely rass the peak
runcff from a 100-vyear, Z4-hour precipitation event.

84.06. Stream Channel Diversions - Flow from pereanial and inter-

mittent streams within the permit area mav be diverted only when the di-
versions are approved by the director. When streamflow is to be diverted,
the new stream channel shall be designed and constructed to meet the following
requirements:
a. The average stream gradient shall be maintained and the channel
designed, constructed, and maintained to remain stable and to
minimize additional contributions of suspended sollds to stream-
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b, Chanoe! bank, and flood plain cenfiguraticns shall be adequate
to safely pass the peak runoff of a l-year, 24-hour pre;ipita—
tion event for temporary diversions and 100-year, Z4-hour pre-
cipitation event for permanent divers?ons, 0? larger evép;s if
specificd by the director; and
¢.  When the stream affected supports a fishery habitat, measures to
maintain or enhance the‘water quality and habitat shall be re-

flected in the approved stream channel diversion design.

8B. beeding ‘ o

88.01. Seceding of Drainage System - All arega disturbed in the in- -

stallatlion of the drainage system shall be seeded and mulched immediately
after construction in accordance with Seccion 12 of these regulations.

8C. Handbook

&C.01., Drainage Handbook fc;‘Surface Mining - The guidelines for plans,

design criteria and construction specifications for drainage systems are to
|

be found in the "Drainage Handbook for Surface Mining" published by the West |
Virginia Department of Natural Rescurcea. This handbock is hereby incor- [1
porated by reference in its entirety; provided, however, that other plans,
design criteria and construction specifications if approved by the director,

may be used in place of those specified in the handbook.

8D. Drainage Certificaticn

8D.01, Certification Responsibility - Certification that the drain-

age system was constructed and installed in accordance with the approved
pre-plan sghall be submitted by an approved Reglstered Professional Engineer

or other approved person.

8D.02. Filing Certificaticn - Prior to the beginning of surface mining
operations in the affected watershed, the certification of the drainage

system shall be filed on forms prescribed by the director.
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8E. Abandonment Procedures

8E.01, Abandonment Procedures - The pre-plan shall reflect a proce-

dure for abandoning sediment control structures prlor to finel bond release,
These abandonment procedures may be waived if the structuzes are to be
immediately utilized under another permit or the landowner agrees in

writing that he will assume future responsibility for said structures,
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SECTICN 9. METHOD GOF CPERATION

9.01. Operator Responsibility =~ In planning and executing surface

mining operations, the coperator shall have, at all time, proper regard
for all backfilling and regrading requirements, imposed by Article 6,
Chapter 20, Code of West Virginia, as amended, and all rules and
regulations adopted pursuant thereto, and all previsions of the approved

pre-plan.

9.02. .Topsoiling{cr Other Material Suitable fpr the Post Mining Land
Use - These materials shall be removed in 2 separate layer and distributed
over the backfilled area, or if not utilized immediately, segregated and
stockpiled in a separate location as specified in the pre-plan. Top-
soil net immediately utilized shall be protected from wind and water

erosion. Any material used for topsoiling must be capable of supperting

and maintaining the approved post mining land use.

9.03. Treatment of Toxic Material - All exposed ccal seams remaining
after mining and any acid-forming, toxic;forming, combustible materialé,
~or any other waste materials that are expesed, shall be covered ﬁith a
minimum of four (4) feet of nontoxic and nonceombustible material; or test,
treat and blend material to provide materials suitable. to prevent water
pollution., If necessary, this material shall be treated to neutralize
toxicity in order to prevent water pollution and sustained combustion
and/or to minimize adverse effscts on plant growth and land uses, Where
necessary to protect against upward migration of salts, exposure by erosion,

to provide an adequate depth for plant growth, or to otherwise meet local .
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conditions, the director shall specify thicker amounts of cover using non-
toxic material. Acid-forming or toxic-forming material shall not be

buried or stored in prowimity to a drainage course so as to cause oOr poOsc

a threat of water pollution.

9.04. Small Depressions - The requirement of this section to achieve

approximate originzl contour does not prohibit construction of small de-
pressions if they are approved by the director to minimize ercosion,

conserve soll moisture or promote revegetation. These depressions shall be

compatible with the approved post-mining land use.

9.05. Bench Surface - The surface of the regraded bench shall be
graded so as to permit the use of farm implements and machinery.

9.06. (Reserved)

¢

9.07. Final Graded Siopes - Final graded slopes shall mean slopes

backfilled and graded to eliminate the highwall which does not exceed the

angle of repose or such lesser slope as is necessary to assure atability,

9.08. Grading Outer Spoil - All outer spoil shall be graded so as to

blend into the adjoining undisturbed lands,

9.09. Regrading or Stabilizing Rille and Gullias - Any rills or gul-

lies deeper than nine (9) inches forming in areas that have been regraded
and the topsoil replaced but where vegetation has not vet been established
will be deemed unacceptable and any such rills or gullies shall be filled,
graded, or otherwise stabilized and revegetated. Rills or gullies of

lessger size ghall also be stabilized if they will be disruptive
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te the approved pestmining land use or may result in additional erosion
and sedimentatiom.

9,10. Inactive Status ~ Inactive operation status will be considered

for a period neot to exceed one (1) year from date of approval providing
that prior written approval is cbtained from the director,

9,11, Xeeping Operation Current - Grading, backfilling and water

managément practices as approved in the plans shall be kept current as
fellows:

a, Should the operatlion include only stripping (no augering or high-
wall mining), the grading and backfilling shall follow the mineral
removal by a period net to exceed sixty (60) days or 3,000 linear
feet,

b. Should the operation include stripping and augering, the augering
shall follow the stripping by a reriocd not to exceed sixty (60)
days, and the grading and backfilling shall follow the augering by
not more than thrity (30) days or 1,000 linear feet.

c. Should the cperation include 3tripping and highwall mining, the
highwall mining shall follow the stripping within sixty (60) davs,

or a reascnable time as prescribed by the director, Grading and

backfilling shall follow the highwall mining by not more than
thirty (30) days or 1,000 linear feet.

d. Should the operation include only augering or highwall mining, the
grading and backfilling shall foilow the augering or highwall
mining by a pericd not to exceed thrity (30) days or 1,000 linear
feet,

e. Should the particular site conditions or weather make adherence to
these guidelines impractical the period of time or the distance re-

required to be current may be ressonably extended.
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9A. Requirements for Special Land Use Purposes

9A.01. Alternative Plans - Alternative plans for restoration of the

disturbed area may be submitted tc the director. If such restoratiom will
be consistent with the purpose of Article 6, Chapter 20, Code of West
Virginia, as amended, and if such plans are approved by the director and

complied with within such time limits as may be determined by him as being

Vwreasonablé for carrying bﬁé sﬁzh pians, the béckfiliiﬁé and gradihg

requirements heretofore contained, may be medified.

9A.02. Water lmpoundments - Prior to the construction of an impound-

ing area for the storage of water after mining, appreval must be obtained

b

from the director for such impoundment. The Division of Wgter Resources
will ccoperaﬁéfwith the Divisioﬁ of Reélaﬁétipn in revigwiéghall porticns
of any plan for water impoundments as they relate to water quality and will
give its recommendations therefore, to the Division of Reclamaticn. This

plan will include but not be limited to the following:

a, Location of the impounding area;
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b. Dimensions of the area as tc capacity and depth (average, maximum
and minimum);

¢. Plot plan of impoundment area;

d. Source of water entering the impoundment;

e. Quality of the water entering the impouqdment;

£. Quality of water leaving the impoundment and mechanism of dis-—
charge; B _

g. Coal seam or seams mined cor involved with impoundment;

h. Chemical characteristics of the soils and underlying strata in
the impoundment area as they relate to acid production;

i. Safety aspects comsidered such as spillway overflow, emergency
spillway, access to area; and

j. Consent of the landowner for such impoundment with submission on
specified fcorms,

9A.03. Sapitary Landfills ~ Where waste materials from a coal pre-

paration or conversion facility or from other activities conducted outside
the permit area such as municipal wastes, garbage, etc., are ﬁsed for fill -
material, plans for such use shall be approved by the director. Such

plans for sanitary Zandfills and/or solid waste disposal areas shall be
accompanied by the written approval of the Division of Water Resources and
where appropriate, the State Department of Health.

9B. Steep Slope Mining

SB.O0l1. Applicability - Cn surface mining operations where the natural

slope exceeds twenty degrees (20°), the provisions of this section in additicn
to other applicable provisions cof these regulations, shall apply. On
lesser slopes that require measures to protect the area from disturbance as

determined by the directer based on consideration of soilas, climate, method
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of operation, geology, and other reglonal characteristics, the provisions
of this section, in addition to other applicable provisions of thesge
regulations, shall also apply. These previsions do not apply where mining
is done on a flat or gently rolling terrain with an occasional steep

slope through which the mining procedds and leaves a plain or predominatly

N p e

flat area.

98.02. Downslope Placement -~ Spoil of debris including that from

clearing and grubbing, shall not be placed on the downslope except as pro-
vided for im Section 9D. cor 9E, of these regulations.

98,03, Highwall Elimination - The highwall shall be eliminated and

the disturbed area graded. Land above the highwall shall not be disturbed
unless the director finds that the disturbance willl facilitate compliance
with the requirements of this section.

983.04, Stabilization - The material used tc backfill and eliminate

the highwall shall be sufficiently compacted or otherwise mechanically sta-

bilized so as te insure stability cf the backfiil. Woody materials may be

buried in the backfilled area only when tihwe burial does not cause or add to

instability.

9C. Mountaintop Removal

9C.01. Applicability - Where the mountalntop removal technique is

DB.0L

applied, the provisions of this section in addition to other applicable pro-

visions of these regulations, shall apnly.

9C.02. Outcrop Barrier - An outcrop barrier of sufficient width con-
sisting of the toe of the lowest coal seam and its associzted overburden
shall be retained where necessary to prevent slides and erosion. Where nc
outcrop exists due to previsous mining, this requirement will be waived.

8C.03. The Final Graded Slopes — The final graded top plateau slopes
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on the mined area shall be less than 5 horizontal to 1 vertical so as to
- create a level plateau or gently rolling configuration and the outsliopes
of the plateau shall not exceed 2 horizontal to 1 vertical except where
approved by the director, but in no caze shall the minimum static safety
factor be less than 1.5,

9C.04. Drainage - The resulting level or gently rolling contour shall
be graded to drain inward from the cutslope except at specific points
where it drains over the outslope in protected channels.

9C.05. Post Mining Land Use -~ Where the mountain top removal method

is applied, the lands must be returned to industrial, commercial, agri-
cultural, or public use and the requirements of Section 10.04. must be

met.

9D. Disposal of Spoil or Toxic Forming Materials by Methcods Other Than

Valley or Head-0f-Hollow Fills

$D.01. Applicability - Spoil or toxic forming materials not required

to achieve the approximate original contour shall be transported to and
placed in a controlled manner in dispos:l areas other than the mine workings
or excavation only if all the provisicns of this section are met.

9D.02. Location of Disposal Sites - The disposal areas shall be
within the permit area and they must be approved by the director as suitable
for constructiocn of f£ills. The disposal area shall be located on the most
moderate slopes and naturally stable areas available. Where possible, fill
materials suitable for disposal shall be placed upon or above a natural
terrace, bench, or berm, if such placement provides additional stability and
prevents mass movenent.

9D.03. Certification - Certification of the fill shall be as follows:

a. The fill shall be designed using recognized prefessicnal stan-
dards and certified by an approved registered professicnal
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engineer or other approved professionnl specialist;

b. The f111 shall be inspected for étﬁbility by an approved
registered professional engineer or other approved professicnal '
speciaiist after completion of the first 50-foot lift, to agsure
removal of all organic méferial'énd ﬁopscil,-placement of under- i
drainage systems, and‘proper construction in accerdance with the
approved pre-plan. The approved registersd profeasional engineer
or other approved professicnal specialist, shall also provide a
certified report upon completion of the fill that the f11l has
been ceonstructaed as designed in the approved pre-plan; and

c. Where fills are placed on slopes lesg than twenty degreeg (20°)
a certification shall not be required.

9D.04. Stabilization - Whetg the slope in the dispcsal area exceeds

2.8 horizontal to 1 vartical (36 percent) br where necessary to achieve a
static safety factor of 1.5, measures such keyway cuts, rock tce buttresses
or other techniques shall be used, All organic material shall be removed
from the disposal area and the topsoil must be removed and segregated before
the overburden is placed in the disposal area. Suitable organic material
may be used as mulch or may be included in the topscil. The spoil or toxic.
forming materials shall be transported and placed in a controlled manmer, comn-
currently compacted as necessary to insure longrterm mass stability and pre-
vent mass movement. The £ill shall be drained and graded to allow surface and
subsurface drainage to be compatiblé with the natural surroundings.

9D.05., Drainage - The disposal area shall not contain springs, natural
water courses or wet weather seeps unless lateral draing are constructed
from the wet areas to the under drains in such e manner that infiltration of
the water into the fill shall be prevented. The drains shall be designed

and constructed of coarse rock, If no filrer is designed for the under drain,
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sufficient capacity shall be provided te allow for partial plugging of the

drain.

No rock shall be used in under drains if it tends to disintegrate

or 1f it is acid forming or toxic forming.

9D.06., Conscruction - Construction of the fill shall be as follows:

a.

917,

9. ot

All areas upon which the £ill is to be placed shall first be
progressively cleared of all trees, brush, shrubs, and other
organic material. This material shall be removed from the fi11
area;

Dépositing and compacting the fill in layers shall begin at the

toe of the fill. The layers shall be constructed approximately

'parallel with proposed finish grade. All matexrial shall be de-

posited in uniform horizeontal layers and compacted with haulage
equipment,

The thickness of the layers shall not exceed four feet;

The outer slope shall be no steeper than 2 horizontal‘to 1 ver— .

tical, A 20-foot wide bench shall bé installed at a maximum of

every 50 feet in vertical height of the fill with a 3% to 5% slope

toward the [ill area, normal to such, and a 1% slope toward a rock
rip-rap channel or natural drainway; and
Wnen construction of each lift (maximum of every 50 feet in ver-

tical height) of the fill is completed, topscil cr other suitable

material which will support vegetation shall be spread over the com-

pleted slepe and bench. The slopes and benches shall then be
seocded and muiched immediately in accordance with the approved
revegetation plans.

J
i

NDisposal of Spoil Materials in Valley or head-of-Hollow Fills

Applicability - Spoil not required to achieve the approximate

orfginal cantour shall be transported to and placed in a controlled mamser;
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spoil to bo disposed of in natural valleys must be placed in accordance
with Lthe lollowing regquirements,
GEL0Z20 Loeation of Spoll Areas - The disposal areas shall be within

the permit area and they must be approved by the director as suitable for
vondgt et ion of Tills, The disposal aréa shall be located on the most
moderate slopes and naturally stable areas available. Where possible, fill
materinals suitable for dispesal shall be placed upon or abeve a natural
terrace, bencti, or berm, 1f such placement provides additional stability
and provents mass movement,

9E.03. Certification - Certification of the £i11 shall be as follows:

a. The fil; shall be designed using recognized professional stan-

dards and certified by an approved registered preofessional engineer
. or other approved profesaional specialist; and

b. The £il1l shall be inspected for stability by an approved registeréd
professional engineer‘or other approved professional specialist
aiter completion of the first 50-foot 1lift, to assure removal of
a2ll organic material and topsoil, placement of under-drainage
systems, and proper constructicn in accordance with the approved pre-
plan. The approved registered p;ofessional engineer or other
approved professional specialist, shall also provide a certified
report upon completion of the £ill that the fill has been com-
structed as designed in the approved pre-plan.

SE.04. Stabilizaticn - Where the slope in the disposal area exceeds

2.8 horizontal to 1 vertical (36 percent) or where necessary to achieve a
static safety factor of 1.5, measures such as keyway cuts, rock toe but-
tresses or other techniques shsall be uged, All organic material shall be
removed frem the dispesal area and the topsoil must be removed and segregated
before the material is placed in the disp;sal area. Suiltable organic ma-
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terial may be used as muleh or may be included in the topseil. The spoil
shall be transported and placed in a controlled manner, concurrently cuom-
pacted as necessary to insure long-~term mass stability and prevent mass
movement. The £ill shall be drained and graded to allow surface snd sub-
surface drainage to be compatible with the natural surroundings.

9E,C>. .Drainage - The dispcsal area shall not contain springs, natural
- water courses or wet wedther seeps unless lateral drains are comstructed from
the wet areas to the rock core in such a manner that infiltration of the water
- into the fill will be preventéd. If springs, natural water courses or wef wea-
ther seeps are encountered, a system of under drains shall be constructed from
each spring or seepage area as lateral drains to the rock core., If no filter
is designed for the under drain sufficient capacity shall be provided to allow
for partial plugging cof the drain. Ne rock shall bebused in under drains if it
tends to disintegrate or if it Is acid forming or toxic forming.

9E.06. Construction - Construction of the £1ll shall be as follows:

a., All areas upon which a valley £i11 is to be placed shall first be
cleared progressively of all treées, brush, shrubs, and other organic
material., This material shall be removed from the fill area. No
more than 3.0 acres, excluding roadway for construction of f£ill, shall
be cleared in the valley £ill site until the first 1ift is completed;

b. A rock core shall’be progressively constructed as the layers are
brought up through the valley fil1l. The rock core shall be a
minimum of 16 feet in width and composed ¢f reck with a2 minimum
dimension of 12 inches. The rock core shall consgist of no more than
10% fines as determined by wvisual inspection (fines being a material
with a dimension of less than 12 inches):

c. Depositing and compacting valley fill in layers shali begin at the
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tce of the fill. The layers shall be constructed approximarely
parallel with proposed finish grade. All material shall he de~
posited in uniform horizontal layers and compacted with haulape
equipment ;

The thickness of the layers sghall not exceed four feet;

During and after censtruction, the top of the fill shall be graded
te drain back to the head of the £ill on a slope no greater than
3%. A drainage pocket shall be maintalned at the head of the [ill
at all times to intercept surface runoff. Maximum size ¢f the

drainage pocket shall be 10,000 cubic feet;

The cuter slope shall be nc staeper than 2 horizeontal to 1 vertical.
A minimum 20-foot #ide bench shall be installed at a maximum of
every 50 feet in vertical height of the fill with a 3% to 5% slope
toward the fill area, aecrmal to sﬁch,'and a 1% slope toward the rock
core; and |

When construction of each lift (maximum of every 50 feet in ver-
tizal height) of the valley fill is completed, topsoil or other
suitable material which will support vegetation shall be spread

over the completed slcpe and bench excluding the rock core. The

completed slope and bench shall then be sceded and mulched im-

mediately in accordance with the approved revegetation plan.

9E.07. Variance - Where it can be demonstrated that other design

criteria are justified, certain requirements of this section may be walved.

The basis for justiflcatxon are, but not limlted to, land use potential

inavailability of durable reck, and site stability.
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. SECTION 10.. POSTMINING USE OF LANWD

10.01. General -~ All disturbed areas shall be restored in a timely
manner to ccﬁditions that are eapable of supporting the uses which they
were capable of supporting before any wining, or to a higher or better
use achieveble under criteria and procedures set forth in Sectien 10.04

‘ of these regulations.

10.02. Determining Premining Use of Land -~ The premining uses of land
to which tﬁe postmining land use is compared shall be those uses which the
land previously supported if the land had not been previously mined and had
been properly ﬁanaged -

a. The postmining land use for land that has been previously mined and
not reclaimed shall be judged on the basis of the highest and
‘,best use that can be achieved and is compatible with surrounding
ateas. |
b. The postmining land use for land that has received improper manage-
ment shall be judged on the basis of the premining use of surrounding
‘.lands that have received proper management,
¢. If the premining use of the land was changed within five (3) years
of the beginning of mining, the comparison of postmining use to pre-
mining use shall include a comparisen with the historic use of the
land as well ag its use immediately preceding mining.

10.03. Land Use Categories - Land use is categorized In the following

groups. Change from one to another land use category in premining to
postmining constituted an alternate land use and the cperator shall meet the
requirements of Section 10.04 of the section and all other applicable secticens
of these rules and regulations.

&. Reavy Industry - Manufacturing facilities, powerplante, airports
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or similar facilitles.

BT A T T

Light Industry and Commercial Services - Office bﬁildings,.stcres,

parking faCllitieS, apartment houees motels, hotels, or similar

facilities.

Public Services —'Sehodle,'hdepitaie]'Ehﬁtéhes, libraries, water-
treatment facilitiee, Solidrwastelﬁiepeea;_tetilities,“putlic parks
and recreation facilities, major tranemiseion_lines! major pipelines,

highweys, underground and surface utilities, and other servicing

structures and appurtenam:es.

R i ey el

e R G ~ I T R TR

Residential - Single - and multiple—famlly housing (other than

apartment houses) with necessary support facilities. Support

facilities may incude commerc1a1 services incorporated in end

comprising less than 5 percent of the total land area of housing

capacity, associated open space, and nminor vehicle parking and
recreation facilities supporting the housing.
Cropland ~ Land used primarily for the production of cultivated and

close-growing crops for harvest alene or in aseociatibn with sod

crops. Land used for facilities in support of farming cperations

are included.

Rangeland - lncludes rangelands and forestlands which support a

- - [ i3

g¢over of herbacediis or" Fubby vegetation suitable for grazing

or browsing use.
Hayland or pasture - Land used primarily for the long~term produc-

tion of edepted domesticated forage plents to be grazed by livestock

or cut end cured for 1ivestock feed

Forestland - Lend with at least a 25 percent tree canopy or land

at least 10 percent stocked by forest trees of any size, including

Page 53

-



Surface Mining Reg. 20-6 ' " ‘Sec. 10.03.
Series VII _ [T N |

land formerly having had such tree cover and that will be naturally
or artificially reforested.

1. Impoundments of water = Land used for storing water for beneficial.
uses such as stock ponds, irrigation, fire protection, recreatien,
or water supply. |

3. Fish and wildlife habitat and racreation lands - Wetlands, fish and
wildlife habitat, and areas managed primarily for fish and wildlife
or recreation.

k. Combined uses - Any appropriate cembination of land uses where one
land use 1s designated as the primary land use and one or more

other land uses are designated as secondary land uses,

10.04. Criteria for Approving Alternative Postmining Use of Land - An

alternative postmining land use shall be approved by the director after con-—
sultation with the landowner or the land-management agency having jurisdiction
over state or federal lands. Proposals to remove an entire coal seam

running through the upper fraction of a mountain, ridge, or hill by removing

" all of the overburden and creating a lavel plateau or gently rolling contour
with ne highwalls remaining, must also meet these criteria.

a. The proposed land use is compatible with adjacent land use and;
where applicable, with existing local, atate or federal land use
policies and plams., A written statement of the views of the
authorities with statutory respensibilities for land use policies
and plans shall accompany the request for approval. The permittee
shall obtain any required approval of local, state or federal
land management agencies, including any neceasary zoning or other

changes necessarily required for the final land uge.
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Specific plans have been prepared which show the feagibility of the
proposed land use as related to needs, projected land use trends, and
markets and that include & schedule showing how the proposed use
will be developed and achieved within a reasonable time after mining
and be sustained. The director may require appropriate demon—
strations to show that the planned procedures are feasible, reasonable,
and integrated with mining and reclamation, and that the plans will
result In successful reclamation.

Provision of any necessary public facilities is assured as evidenced
by letters of commitment from parties other than the permittee, as
appropriate, to provide them in a manner compatible with the
permittee’s plana.

Specific and feasible plans for financing attainment and maintenance
of the postmining land use including letters of commitment from
parties other than the permittee as appropriate, if the postmining
land use is to be developed by such parties.

The plans are designed undér the genaral supervision of a registered
profegsional engineer, or other appropriate professional, who will
ensure that the plans conform to applicable accepted standards for
adequate land stabllity, drainage, and vegetative ccvar, and aasthetic
design appropriate for the postmining use of the site.

The proposed use or uses will neither ﬁresent actual or probable
hazard to public health cr safety nor will they post any actual

or probable threat of water flow diminution or pollutiom.

The use or uses will not involve unreasonable delays in reclamatiom.
Necessary approval of measures to p:e#ant or nitigate adverse |

effects on fish and wildlife has been obtained from the director
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and appropriate state and federal fish and wildlife management
agencies.

Proposals to change premining land uses of range, fish and wildlife
habitat, forestland, havland, or pasture fo a postmining cropland
use, wWhere the cropland would reguire continuous maintenance

such as seeding, plowing, cultivaticn, fertilization, or other
similar practices tc be practicable or to comply with applicable

federal, state and local laws, shall be reviewed by the director to

assure that:

1. There is a firm written commitment by the operator or by the
landowner cor land manager to provide sufficient crop management
after release of applicable performance bonds to assure that
the proposed postmining crepland use remains practical and
reasonable;

2. There is sufficient water available and committed, to maintain
crop production; and

3. Topsoil quality and depth are shown to be sufficisnt to support
the proposad use.

The director has provided by public notice not less than 45 days

nor more than 60 days feor interested citizens and local, state and

federal agenciles to review and comment on the proposed land use.
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SECTION 11. PRIME FARMLANDS

11.01. Applicability - Surface operations conducted on prime farmlands

shall comply with all requirements set forth in Article 6, Chapter 20, Code
of West Virginia, as éﬁénded, and éll_;ﬁles and regﬁlations promulgétéd by
the Reclamation Commission and in addition, must meet the special rsquire~
ments of this section.

11.02. Identification of Prime Farmiand ~ Prime Fermland shall be

lidentified on the basis of soll surveys submitted by the applicant. The
director also may require data on drainage, flood contrel, and subsurface
water management.

The requirement for submission of soil surveys may be waived by the
director if the applicant can demonstrate according to its procedure out-
lined in 11.03 of this section that no prime farmlands are involved. Soil
surveys shall be conducted according to standards of the National Cooperative
Soil Survey, which includes the procedures set forth in the U. 5. Department

 of Agriculture Handbooks 436 (Soil Taxonéﬁy) and 18 (Soil Survey).

11.03. Negative Determination of Prime Farmland ~ The land shall not be

considered as prime farmland where the applicént can demonstrate one or more
of the following situations:

a. Lands within the proposed permit boundaries have been used for
production of cultivated crops for less than 5 years out of 20
vears preceding the date of the permit application;

b. The slope c¢f all land within the permit area is 10 percent or
greater;

c. Land within the permif area is not irrigated or naturally subirri-
gated, has no develeped water supply that is dependable and of

adequate quality, and the average annual precipitation is 14 inches
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or less:
d, Other factors exist, such as a very rocky surflace, cor the land is

2.

frequently flocded, which clearly places zall land within the area
outside the purview of prime farmland;

A written notification based on scientific findings and soil
surveys that land within the proposed mining area does not meet the
applicability reguirements for prime farmlands and is submitted

tc tha director by a gualified person other than the applicant,

and is approvad by the director.

11.04. 7Plan for Restoration of Prime Farmland - The applicant shall

submit to the director a plan for the mining and restoration of any prime

farmland within the proposed permit boundaries. This plan shall be used

by the director in judging the technological capability of the applicant to

restore prime farmlands. This plan shall include:

a.

A description of the original undisturbed soil profile, as de-
termined from a soil survey, showing the depth and thickness of
each of the soll horizons that ceocllectively constitute the root
zone of the locally adapted crops and are to be removed, stored,
and replaced;

The proposed method and type of egquipment to be used for removal,
storage, and replacement of the 301} In accordance with Section

11.05 of these regulations;

The location of areas to be used for the separate stockpiling of
the soil and plans for soil stabilization before redistribution;
If applicable, documentation such as agricultural school studies
or other scientific data from comparable areas that supports the

use of other suitable material, instead of the A, 3, or C soil
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horizon, tc obtain on the restored area equivalent or higher
levels of yield as non-mined prime farmlands in the surrounding
area under equivalent levels of management;

Plans for seeding or cropping the finmal graded mine land and the
conservation practices to control erosicn and sedimentation during
the first 12 meonths after regrading is completed. Proper adjust-
ments for seasons must be made so that final graded land is not
‘exposed to erosion during seasons when vegetation or conservation
éfac?ices cannot be established due to weather conditions; and
Available agricultural school studies, company data, or other
scientific data for comparable aresas that demonstrate that the
applicant using his proposed methed of reclamation will achieve,
within a reasonable time, equivalent or higher levels of vield

after mining as existed before mining.

11.05., Special Requirements — For all prime farmlands to be mined and

reclaimed, the applicant shall meet the following special requirements.

a.

All soil horizons to be used i.. the reconstruction of the soil
shall be removed befeore drilling, blasting, or mining to prevent
contaminating the soil horizons with undesirable materials. Where
removal of soil herizons result in erpsion that may cause air and
watéf pollution, the director shall specify methods of treatment
to control erosion of expesed overburden. The operator shall:

1. Remove separately the entire A horizon or other suitzble soil
materlals which will create a final soil having an equal or
greater productive capacity than thgt which existed prior to
mining in a manner that prevents mixing or contamination with

other material before replacement;

Page 39




Surface Mining Reg. 20-8 CoT T Tt T 'See. 11.05.

Series

T1

2. PRemove separately the B horizon of the natural soil or a
combination of B horizen and underlving C horizon or other
suitable soil material that will create a reconstructed root
zone cf equal or greater productive capacity than that whiceh
existed prior to mining in a2 manner that prevents mixing or
contamination with other material; and

3. Remove separately the underlying C horizons or other strata, or
a combination of such horizons or other strata to be used
instead of the B herizon that are squal or greater thickness
and that can be shown to be egual or mere favorable for plant
growth than the B horizon, and that when replaceé will create
in the reconstructed soil a final root zone of comparable
depth and quality to that which exlsted in the natural soil.

T{ stockpiling of soil Worizons is aliowed by the director in lieu

of immediate replacéﬁent,-the_A horizon and B horizon“muét be

étbred‘separatelylfrom‘each other. The stockpiles must be placed
within the permit area and where they will not be disturbed orx
eﬁﬁcsedrto excessive Er&sion by water or wind before the stockplled
horizons can be redistributed on terrain graded to final contour.

Stockpiles in place for more than 30 days shall be protectaed from

erosion,

. Scarify the final graded land before the soil horizons are replaced.

Replace the matexial from the B horlzon, or other suitable material

specifled in Sectien ll 04 (2) or 11. 05 (3} of these regulatlons in

‘such & manner as to avold excessive compaction of overburden and to

'é thickness comparable to the root zone that existed in the soil

bafore mining.
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2. Replace the A horizon or other sultable soll materials, which will
create a final soil liaving an equal or greater productive capacity
than existed prior to mining, as the final surface soil laver to
the thickness of the original soil as determined in Section 11.0%
{1} of these regulations in a manner that:

1, Prevents excess compaction of beth the surface layer and under=
lying material and reduction of permeability to less than 0.06
inch per hour in the upper 20 inches of the reconstructed soil
profile; and

Z. Protects the surface layer from wind and water erosion before
it.is seeded or planted.

f. Apply nutrients and soil amendments as needed to establish quick

vegetative growth,
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SECTION 12. REVEGETATION

12.01. Approval ¢f Private Revepetation Contractor - In the event the

operator contracts with a private contractor to carry out the planting, the
private revegetation contractor shall first submit to the director a written
resume of his past experience and training. On the basis of such resume, he
shall be adjudged qualified or not, as.the case may be, and sc notified by
the director in writing. Should experience warrant, a private revegetation
contractor may be adjudged disqualified and so notified by the director im
writing.

12.02. Objective in Revegetation - The objective in revegetation is to

quickly establiish a vegetative cover on 211 disturbed areas to minimize
ercsion, provide econcmic benefits, and restore aesthetic appeal. Plants
that will give a quick permanent cover and enrich the soil shall be given
priority. A temporary or permanent cover should be established by the end
of the first growing season and a permanent cover by the end of the second
growing season. All plants shall be considered a toecl in achieving sta-
bilization and an appropriate land use objective.

12.03. Reference Areas - Success of revegstation shall be measured

on the basis of reference areas approved by the director.

12A. Seeding and Planting

12A.01. Seasonal Feasibility ~ Appropriate vegetation shall be planted,
seeded, aérial-seeded, or hydro-seeded in accordance with accepted agricul-
tural and reforestation practices when the geason is favorable for seed
germination and plant survival except as otherwise specified in these regula~
" tions.

12A.02., Minescil Characteristics - Surface mining of minerals and

removal of ovetburden results in minescil which varies greatly in fertility,
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acidity, and stoniness. These three characteristics, together with steepness
ol slope, shall be udsed in determining characterizatien for the purpose of
establishing vegetation. Premining overburden sampling and analysis or previous
experience and correlation data, shall be submitted with the pre-plan for all
acid-producing seams. The plan shall identify toxic strata and provide
plannad handling and final placement for acid strata. Overburden analysis

to be in accordance with standard procedures outlined in Environmental Protec~
tion Agency Manual No. 600/2-78-054 (Field & LaboratorylMethods Applicable

to Overburdens and Minesoils) or other approved methods by the Department of
Natural Resources. Minegoil classificatien shall be in accordance with

Table 6.

12A.03, HMipegoil Analysis - Tests for minesoil acidity, expressed

as pH, shall be made after final grading and befeore seeding or planting.

As 2 guide, until experience is achiewved, a minimum of ten {(10) randon
samples shall be taken at points distributed uniformly over the disturbed
area. Minesoll tests may be made with accepted field indicators or other
approved techniques. Minesoils with chowrcal characteristics that could
restrict vegetation establishment and growth shall be analyzed by an approved
soils laboratory. The results of these tests shall be filed with the final
planting plan.

12A.04, Function of Annual and Biennial Cover Crops - On areas where

excessive erosion is likely to occur, rapid establishment of vegetatrive cover
shall be required. Seeding of annuals and blennials on such areas shall be
considered as a means for achieving temporary vegetatlve cover only and not
acceptable in the achievement c¢f permanent cover. See Table 5.

12A.05. Development of Planting Plan -~ Planting plans will be a part

of the premining and reclamation plan. The mining plan and the projected
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configuration after mining will be the basis for classifying the arez as
follows:

a. A prediction of the minesoil class and the basis for the same;

b. Treatment to neutralize acidity;

¢. Mechanical seed bed preparation;

d. Rate and analysis of fertilization;

e. Rates and types of mulch;

f. Perennial vegetation including herbacecus énd woody plants where

appropriate, rats and speciles;

g. Arees to be planted or seeded to trees and shrubs;

h. Land use objective;

i. Maintenance schedule if appropriate; &and

j. Identify who will complete revegetation treatments.

Seeding will be concurrent with the operation as mining and backfilling
progresses,

12A.06. Development of Final Pianting Plan -~ A final planting plan shall

be prepared and submitted te the director for his approval within thirty (30) .
days after the grading and backfilling of the operation have been approved.

12B. Plant Material Selection and Treatment

12B.01, Specifications - All planting plans for woedy wvegetation will

include provisions for herbaceous cover using a sultable mixture from Table
One. The following specifications should govern the selection and establish-
ment of seeds and plants used in the revegetation of surface minesoil and
based upon the following capability class:

a. On favorable minesoil material, prepared for peremnnial cover

crop use, non-steny and with pH 5.3 or higher, one of the following
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mixtures should be used:

1. Seed mixtures #1, 2, 3, 4, or 5 from Table One, of these
regulatione should be appliled where annual maintenance
treatment is assured. Mixture #4 should be applied where the
graded portion of minesoll is to be used as a firebreak or
occasionally‘as a haulageway.

2. Establishment of grass, legume or perennial grass cover crop
should require the following treatment:

(i) Imoculation of legume aeed with proper strain:

(i) Triple innoculation rate 1f hydro-seeded;

(1i1) Protection of seeded minesell area from grazing livestock;

(iv) Application of lime to pH 6.0 for mixture #4, to pH 6.5

~to 7.0 for all other m_-"»_‘-‘EE%?E?; - .

v Application of fertilizer will be based on a minescil
test for lime, phosphorus, and potash from a soils lad
or will be a minimum of 200 1bs. ammonium nitrate and
200 1bs. triple super phosphate; |

{(vi) Preparatien of seed bed by harrowing, discing or other
approved methods; and

{vii) completion of fall seeding for legumes should be
completed by September first.

3. Maintenance of cﬁver crop should be carried put by the operator
or his assignee until the cover creop is adjudged by the directer
to be satisfactorily established and may require the following
treatment:l‘ |
{1 Maintain pH 6.5 - 7.0 for Mixture 1;

(i1) Maintain pH 6.0 ~ 6.5 for Mixture 2, 3, 4 and 63
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(iii) Maintain pH 5.5 - 6.0 for Mixture &;
(iv) Topdress every two years with 400 ibs. per acre 0~20-20

for Mixture 5.

On favorable minescil material prepared for woodland and wildlife use,

any cne mixture from Table Two of this regulation, along with propoxr-—-

tiens and treatment prescribed for it, sheuld be selected for use in

the direct seeding of herbaceous species and planting of trees and
seedlings.

1. Establishment of plant growth for woodland cover should require:
(i) Spring planting of seedlings not later than May lst

and preferably before &pril 15th; and
(ii) Spacing of shrubs and all trees in a pattern eight feet
by eight faet apart of 680 trzes per acre.

2. Establishment of crown vetch~rye grass or Seracia-tzll Fescue
mixtures for wildlife cover may be done in accordance with
12B3.01, a, (2), of this regulation.

On moderately favorable minesoil material, prepared for woodland

and wildlife use, with pH 5.5 and above, graded but stony, on

moderate to steep slopes, non-stony and stony, one ¢f the mixtures

with specified proportion and treatment from Table Three, of this
regulation should be used.

1. Overseeding on moderate to steep slopes on tree planting sites
shall be carried out on minescil in order to prevent siltation,
establish ground cover and minimize erosion. Seed one of the

" mixtures from Table Cne.
2. Establishment of plant growth shall require innoculation of legume

seed with proper strain, and shall be protected from grazing by

Page £6




Surface Mining Reg. 20-6 7 ) - ) . Sec. 12B.0l.
Series VII ' '

livestock. Triple innoculation rate 1f hydroseeding.

d. On favorable minegoil material prepared for woodland and wildlife
use, which includes all extremely steep and/or steny minesoil,
one of the mixtures with specified proportions and treatment from
Table Three of this regulation should be used.

1. Establishment of plant growth should reguire:

(i) Broadeasting Mixture 1 and 3 before May lIst and frost
seeding mixture 2 by early March.

(ii) Biack Locust geed must be seventy percent (70%) or
more viable. All legumes must be ipnoculated and must
be protected from grazing by livestock. Triple
innoculation rate 1f hydroseeding.

{iii) Mixture No. 1 of Table Three, should be used for

a pH of 4.0 or better.
e, Other species of trees, shrubs, grasses, legumes or vines may
be‘approved by the director.
iZC. Mulch

12€.01. Mulch specifications — Mulch shall be used on all disturbed

areas. Annual grains such as oats, rye, wheat, etc. may be used instead of
mulch when 1t is shown to the satisfaction of the director that the substi-
tuted grains will provide adequate stabililty and that they will be replaced
by species approved for the postmining use.

Approved materials and minimum rates to be applied are as follows:
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Material . Rate/Acre

Strow or liay ]l — 2 tons - material may be anchoved
with asphalt emulsion or other technigues
approved by the director -

Wood [iber or wood 1,000 1bs.

cullulose products

Shredded bark 50 cubic yards

The following materials may be used with wood fiber or wood cellulose on
a limited basis upon approval by the director or his duly authorized agent.

Minimum Rate/Acre for Wood

Material Rate/Acre _ 7 Fiber or Woed Celluliose
Genaqua 743 25 gallons ‘ 500 1bs.
Curasol AK or HA 25 gallons 500 1bs.
Aerospray 70 25 gallons 500 1bs.

Any other suitable materials including latex or plastic compounds may
be approved by the director.

12D, Standards for Evaluating Vegetative Cover

12D.01. Final Planting Report - A planting report shall be prepared by

the operator and filed with the director on the prescribed form when the
planting of a permit area is completed. All planting reports shall be certi-
fied by the operator or by the party with which the operator contracted for
planting.

120.02. Time for Inspection - The operator shall review all areas he

has under bond pricr to the rebugnized spring and fall planting seasons. The

operator shall cause those arens deficient of vegetative cover to be retreated,
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craded, seeded, planted, mulched, limed, or whatever, to establish a

satisfactory stand of vegetation.,

12D.03. Standards_fqr_EgrenniaisVzﬁstanq§r§$_fo;uéegumgﬁlanﬁ perennial
grasses shall require at least an eighty percent {(80%Z) ground cover, Substandard
areazs shall not exceed one-fourth (1/4) acre (100" x 1007} ip size nor total
more than twenty percent {20%) of the area sesaded. The ground cover of
living plants on the revegetated area shall be equal to the ground cover of
living plants of the approved reference area for a2 minimum of tfwo growing
seasons. The ground cover shall not be considered equal if it is less than
ninety percent (90%) of the ground cover of the reference area for any
significant portion of the mined area.

12D.04. Standards for Woody Plants with Perenmnials - Standards for

woody plants with legumes and perennial grasses cverseeded shall require a
sixty percent (60%) establishment of ground cover of legumes and perennial
grasses, and 400 trees (included volunteer tree species) and/or planted
shrubs per acre, comprising a satisfactory vegetative ground cover as determined
by the director. Substandard areas shall not exceed cne-fourth (1/4) acre
(100" x 100') in size nor total more than twenty percent (20%) of the area
seeded or planted. The ground cover of living plants on the revegetated area
shall be equal to the ground cover of living plants of the approved refarence
area for a minimum of two growing seasons. The ground cover shall not be
considefed equal if it is less than ninecy percent (90%) of the ground cowver
cf the reference areaz for any slignificant porticn of the mined ares.

12D.05. Final Inspection Report — In no instance shall the official vege-

tative cover evaluation be carried out until the planting and seeding concerned
has survived two growing seasons or a wminimum of 18 months. A final inspec-—

tien report shall be prepared and filed fellowing inspection to determine that
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the above evaluative standards have been compled with, 1If acceptable,

the director may then cause the remainder of the bonds to he released.
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SECTICON 12
TABLE ONE i
USE: HAY, PASTURE OR OTHER WHERE HERBACEOUS COVER IS
DESIRED
1. Alfalfa 20 lbs. 5. Crown Vetch 15 lbs.
Orchardgrass 10 1bs. Tall Fescue 20 lbs.
kkWeeping Lovegrass 3 1bs.
2. Birdsfoot Trefoll 10 lbs.
Tall Fescue 15 I1bs. 6. Crown Vetch 15 1bs.
Rye Grass 15 1bs.
3. Birdsfoot Trefoil = 10 lbs. **Yeeping Lovegrass 3 1lbs.
Orchardgrass 10 Ibs.
4. Sericea (Hulied) 20 1bs.
Red Tep 3 1bs,
Tall Fescue 13 ibs.

% APPROVED SEED MIXTURES FOR OVERSEEDING TREE AND SHRUB SEEDLINGS

7. Tall Fescue 30 1lbs. FOR ELEVATIONS ABOVE 25007
Saricea 15 1bs.
10. Tall Fescue 20 ibs.
8. Tall Fescue 20 lbs. Red Top 4 1bs.
Rye Grass 10 1bs.,
Sericea 13 1bs., 11. Tall Fescue 20 1bs.
Weeping Lovegrass 3 1lbs.
G. Tall Fescue 2G 1lbs.
Weeping Lovegrass 3 1bs. 12, Tall Fescue 20 lbs.
Sericea 15 1bs. Sweat Clover 1¢ 1bs.

%* Establishment of vegetation includes liming to pH range 5.5 - 7.0.
Application of fertilizer shall be based on soil test results from a soils
laboratory. Without a soil test, apply 600 lbs. 10~20-10 or aquivalent,
and protection from grazing during the seedling state.

*% Red Top may be substituted for Weeping Lovegrass for late summer and fall
seedings at a rate of 3 lbs. per acre.
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TABLE TWO

APPROVED WOODLAND PLANT MIXTURES
(Nursery Grown Seedlings)

1. Black Locust (3000") , Plant in bands 6 rows or more in width
White Pine Black Locust not to exceed 50%

2, Black Lecust {3000 Plant in bands € rows or more wide
Virginia Pine ) Black Locust not to exceed more than 507

3. Scoteh Pine Use mixture of two or more if available
White Pine Plant in bands & tows or more

Red Pine (above 2000")
Virginia Pine (below 2500")

4. Black Locust (below 3C00') . . _Use up to cne-half locust with one or
Tulip Poplar (below 3000") more of hardwood species. Plant in
Sycamore (helow 2500') bands 6 or more rows in each species
Red Qak

5. Autumm Olive and adapted Where owner's interest is wildlife im-
pines oxr hardwoods provement, plant in bands of 3 to 6

rows preferable with pines or in blocks
of . one-fourth acrec spaced 600' aparrt

6. European Black Alder Use these plants where protection from
(below 2500") . .grazing is impractical or protection will

Sycamore " not be maintained. For wildlife habitat
Indigo Bush ~ improvement use 3 to & row bands where
Autumn Qlive two or more species are planted.

7. European Black Alder Use LCuropean Black Alder where pH is

near 5.5, o

8. Black Locust Use only on steep erodible outslcpes.

3. Sweet Crab Apple%* . .0On bench of areas where owners primary
Washington Hawthorne*® interest is wildlife habitat improvement,

plant in clumps of .12 spdced 10' to 127
apart. Clumps should be spaced 200'

to 300' apart, planted in between with
pine, Indigo Bush or Autumn CGlive.

10. Blackberry# Plant on bench spaced 6 X 6 in blocks
100 plants per block.
11, CGrey Dogwood* .0n bench near water impoundments spaced
Silky Cornell* 8 X 8.

#Should be planted only on the more favorzble sites. Preferably a north or
northeastern aspect with a pH of 3.5 or above.
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SECTION 12
TABLE THREE
®APPROVED MIXTURES
HERBACEQUS AND WOODY SPECIES FOR DIRECZ SEEDING

1. Tall Fescue 30 lbs.
Sericea 15 1bs.
Black Locust## 3 1bs.
2. Tall Fescue 20 1bs.
Ryve Grass 10 lbs.
Sericea 15 1bs.
Black Locust #% 3 Ibs.
3. Tall Fescue 20 1bs.
Weeping Lovegrass 3 1bs,
Sericea 15 1lbs.
Black Locusgt##* 3 lbs.

4. Tall Fescue . 30 1bs. Better suited teo higher
Birdsfoot Trefoil 10 1bs. elevations above 2500'
Black Locust 3 1bs.

5. Tall Fescue 20 1bs. Better suited to higher
Red Top 3 1bs. elevations above 2500'
Birdsfoot Trefoil 10 lus.

Black Locust*%* 3 1bs.

*# Application of fertilizer shall be based on soll test vesults from a scills
laboratory. Without a soil test, apply & minimum of 200 lbs. ammonium

nitrate and 200 1bs. triple super phosphate., Equivalent amounts of nitrogen
and phosphorus fertilizer is acceptable. -

%% Black Locust seed may be omitted on the bench areas or where erosion is

not a seriocus problem, or at elevatlons above 2000', 1/4 lb/acre Virginia Pine;
1/4 1b/acre White Pine; and 3 1bs/acre Japonica Intermedia may be substituted
for Black Locust.
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SECTION 12

TARLE TOUR

*APPROVED MIXTURES FOR WATERWAYS, DIVERSIUNS
DRAINAGE STRUCTURES, HAULAGEWAYS, HIGHWALL ACCESS, ETC.

1. Tall Fescue 50 1lbs., ) 4, 'Tall Fescue 30 1bs.

Birdsfoot Trefoil 10 1bs. Crown Vetch 15 1bs.
Red Top 3 lbs.
‘ 5., Tall Tescue 30 1bs.
2. Perennial Rye Grass 20 lbs. Reed Canarygrass 20 1bs.
Tall Fescue 30 1bs. Red Top 3 1bs.
Birdsfoot Trefoll 10 1lbs.
Red Top 3 ibs,
3. Tall Fescue 40 lbs.
Crown Vetch 15 1bs.
Red Top 3 1bs.

NOTE: Weeping lovegrass at 3 lbs. per acre may be substituted for Red Top
for spring and early summer seedings omn well drained areas.

*Application of fertilizer shall be baseu on scoil test results from a soils
laboratory. Without a soil test, apply a minimum of 200 lbs, ammonium
nitrate and 200 1bs. triple super phosphate. Equivalent amounts of nitro-
gen and phosphorus fertilizer is acceptable.
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SECTION 12

TABLE FIVE

*ANNUAL AND BIENNIAL COVER CROPS
FOR TEMPORARY COVER

Suggested Rates of

Application - Pounds Seeding
in Acres _ Beason
~ Grasses - e
Balbo Rye _ o 30 - 60 ) Fall
Abruzzi Rye 30 - &0 Fall
Wheat a0 - B0 . Fall
Qats . , 30 - 60 Fall
Japanese Millet 10 ~ 15 Summer
Millets - German, Foxtail 10 - 15 Summer
Sudan Grass - Sorghum Hybrid 19 - 20 Summer
Pearl Millet 16 -~ 20 Summer
Sudan Grass 0 20 _ Summer
Annual Rye Grass 16 -~ 15 Spring or Fall
“Legumes= ST
Kobe Lespedeza 5 - 10 Summe r
Korean Lespedeza - 5-=10 Surmer
Hairy Vetch 20 - 40 Fall
Sweet Clover 10 - 20 Spring
—Forbs- — o o L
Buckwheat - - --— 30 - 60 Summer

*Application of fertilizer shall be Haged on soll test results from a soils
laboratory. Without a soil test, apply a ninimum of 20C 1lbs ammonium nitrate
and 200 lbs. triple super phosphate. Equivalent amounts of nitrogen and
phosphorus fertilizer is accaptable.
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LETION 12

TABLE SIX

CLASSIFICATION OF MINESOILS WITHIN SCLL TAXOWOMY

Minesocils of all ages are now being grouped under the categeory called spolents.
This means racognition that these highly disturbed or manmade solls deserve the
same attention, classification and management as other soils.

1.

10.

Fieldcrest is a family of mineseils containing a mixture of rock types. It
has an acid but not axtremely acid profile. Texturc is loamy; mineralogy is
mixed and fertility is medium. These are probably the most widespread mine-
solls in West Virginia.

Postoak is a mipesocil family containing a dominance of mudstone material. It
1s mear neutral in profile reaction; {ine loamy Lexlures and relatively fert

ile.

Widen minesoils are dominated by carbon rich ccarse fragments or mine waste.

ihey are acid in reactiom but respond well to Timing and revegetatlon

Branaonv1lle mln&SOlTs are dominated by shalj (fissile) coarse fraﬂme“ts.

moderately fertile.

#Valley Point minesoils are dominated by sandstone coarse fragments. They are

coarse loamy in texture, have siliceous mineralogy, low fertility and are
extremely acid. These minescils provide stable roadways and building sites.

*Birdereek minesoils are similar to Veirley Foint soils but are acid instead
of rremely acid.

Killarm minesoils contain a mixture of rock types. The proflle is neutral

in reaction. Texture is medium loamy. Mineralogy is mixed and fertility
{except nitrogen) is rvelatively high.

Overfield minesoils contain a mixture of rock types. The profile is ex-
tremely acid (pH is below &4 at 10 inches). Texrture is medium loamy. Minevalogy
is mixed. TFertility is medium but acid related toxicity must be remedied by

ropsoiling or massive liming in order to get desirable plant growth.

Shawneetown minesoils have less than 10% rock fragments in the profile. The

reaction is neutral; texture is {ine loamy; mineralogy 15 mimed and fercility
is relatively high PXCeﬁt for nitrogen. These minesoils are suitable for cul-
tivated cropping, but may not be prasent in mappable units in West Virginia.

Pursglove minesoils are like Widen except that they are axtrenely acid and re-
quire covering with faverabls material or massive liming for satisfactory
revegetation.

*Spils 5 and 6 frequently occur together in complex patterns.

These ten spolents cover most but not all minsseils in West Virginia. Other
named minesoils have been identified and described and can bz classified on request.
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STCTION 13. OPHSR-MINIHE-SPERRTSONS-ON-SSREACE-HEIHEE-AREAS

I13+0lr-—Dircckorls-2oproval-—-Reekanat ieﬁ eiaqs— rox~ofther-mpining-opaxra—
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iy
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'I’
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SECTION 14. SYURFASR-MINING-9TI=ER-THAN-E62E COAL SEFTUSE DISPOSAT REGULATIONS

FafEnts a8 set forth in Rxeisle-E67-Erapker-2o-ef-the-Sode o

He
l_,l
}—J
A
(]
¢

ef-Wast-Vixginia;-as-anended, =rpd a3 the rules and regulations &Z the Reclamation

Commission shall-asplv-with-eauak-Sferse-Zfer-the-zsurfacs-mining-ef-clarry-£tagatensy

gfaﬁeET—manganeseT—sha}eT—ifen—efe-ané-any—eéhef—ﬁe%a&—ef—aeteiiafgieak—eéev ~

regaxding coal refuse disposal as promulgated on July 22, 1381 are hereby

incorporated by reference. ) _
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SECTZON 13. SERFACS-HININS-8P-LINESTONE;-SANDETSNE-AND-SAND
Arr-secuiréments~as-seb-forth-inm-Autiela-5s-Chaphan-20,-Cada-af-Yeae

Firginiar;-ags-amendedr-gxaenting-phose-covering-bonding-and-realamation

aad-ati-rilas-and-regrulahions-of-the-Resiamation-Sommission —with-skhe

exzeptien-noted;—shali-apply-with-agual-feres-Sfor-the-surfgea-mining-of
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SECTION 16. SURFACT EFFECTS OF UNDERGROUND MINING OPERATIONS

16.01. BApplicability -~ The Waere surface sifects of undercround mining

operations axe-ineidenu-to-a-mine-as-defined-in-Chaptar-237-Arsicia-2.-Code-of

West-Wixginipr-ags-amended; shall bpe subject to all apvolicable recuirements set

forth in €hapter-22--Awkiale-57-Seetien-63+ Chaphter 20, Article &, Section 1
et. seg. of the Code of West Virginila, as amended; excephing-Chaniexr-20y
wiiale-5r~3aetions-37-1lsa;-127-138+-17+-385-18a;-107-20a;~28k-and-221-skall

apsiy. &nll rules and regulations promulgated pursuant to Chapter 20, Article 6,

Subseries A, excepting Section 4.01, 4.12, & and 10 shall ampoly.

=

16.02. Directoxr's Approval - A reclamation plan for the surface effects .

of underground mining operations shall require writien aporoval of the dirsctor
prior to any surface disturbance.

16.03. Certification - The certification that the access roads or o . L

haulageways and the drainage systems were constructed and installed in ac-

coxrdance with the approved underground opening reclamation plan, shall be

submitted to the directior of the Department of Natural Resources by an
approved registered professional snginesr or other aporoved verscn prior
to mine copening or reopening.

16704, Notification - The director, Demartment of Natural Rescurces, --

shall notify the director, Department of Mines, of the satisfactory instal- S
lation of all haulageways or access roads, drainage systems, and site prepara-

tions incident to the mine opening or reopening.




Surface Mining Reg.
Series VII

20-6 . o - . ' Sec. 16.05. —

(U]

16.05. onding - Each operator who shall make application for an under-

-

ground Opening Apvxeval Permit under Chapter 22 20, Article 2 &, Section 63 2,

q

shall ai-she-tima-tke-appwovai-pan—ig

12, Code of West Virginila, as amended. o

Mine Closure - Upcn completion of mining, the director, De-

£y to the director, Department cf Natural

partment of Mines shall cert

Rasources, acproval for mine closure. The director, Department cf _

latural Rasouxceés, shall have jurisdiction and contrel of f£inal restora- . .
tion and reclamation oZ the surface effects of underground mining operaztions

inzluding the release of 211 bonds. ) .

16.07.° surface Effects of Zxisting Underground Minirg Operations -

The suxface effects of all active underground mining operations in

existence nricr to the effective date of these rules and regulations

shall comply with all &%9licable reguirements set forth in €hapier-zZ25

Axtiele-Hr—Seskien-63+ Article 5,
amended,

apply with the exception of Subseries A,

Chaptex

and all rules and regulations of

20, Code of West Virginiz, as
the Reclamation Commission shall

Sections 4.01, 6. and 10.

[}
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SECTICH 17. MODIFTICATIONS

gshould the dlrsctor determine that modificétions are necessary becausse
of geologic structure, topography, particular watershed ox pefmit con-
ditions, the &irector may at his discretion with the épproval of the

Feclamation Commission, maXe such modifications if the same are in con-

formity with Article &, Chaptexr 20, Code of West Virginiz, as amended.




SECTION 18.

STATE AND TZDERAL COMPLIANCE
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SECTION 18. STATE AND FEDERAL C_ZOE«QLI_QNCE

- The issuance of a prbSpecting,or surface mining permit pursuant to
A?ticle ¢, Chapter 20, Ccde of West Virginis, as_amgnded, and any rules .
and regulations promulgzted thereunder autyorizgs the Pperations covered

by said permit, but does not release the permit holder from any other

legal duties imposed by the laws of this state or these United States.

Page 128

o]




SECTION 19.

VALIDITY OF REGULATIONS




Surface Mining Reg. 20-6 Lo T Sec. 19.
Series VIZ® ) o

SZCTIOW 12. VALIDITY OF REGULATIONS

The varicus sections of these rules and regulations shall he con-
strusd as seperable and ssverable and should any of the sections, sentences,
clauses or parts thereof be construed and held unceonstituticnal or for any
reason be invalid, the remaining sections of these xules and regulations

shzll not bhe therepv affected.
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w2 Chapter 20-6
~ < g;—C? Series VIII
- - e . (1981)
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requifBments, transportation facilities, drainage systems, biasting,
nost mining Tand use, fish and wildlife considerations,

- )

g;)Subjegg: Rulegppend reguiations pertaining to definitions, general permit
-
o=

Ci; revegetation, prime farmlands, bonding, prospecting, additional

permit requirements and performance standards for surface mining
operations, additional permit requirements and performance standards
for surface effects of underground mining operations, subsidence
control, additional permit requirements and performance standards
for facilities incidental to coal mining, additional permit
requirements and performance standards for coal removal incidental
to development, exemptions, additional permit requirements and
performance standards for coal mine waste piles, reprocessing,
impoundments, small operators assistance program, notice of
citizens' suits, citizens' inspections, designation of areas
unsuitable for coal mining, inspections, enforcement, open meetings
and Reclamation Board of Review appeals.

SECTION 1. GENERAL .

1.01. Scope - These regulations establish general and specific rules for
general permit reguirements, transportation facilities, drainags systems,
blasting, post mining land use, fish and wiidlife considerations,
revegetation, prime farmlands, bonding, prospecting, additicnal permit
requirements and pe formance standards for surface mining operations,
additional permit requirements and performance standards for surface effects
of underground mining operaticns, subsidence control, additional permit
requirements and pe formance standards for facilities incidental to coal
mining, additional permit requirements and performance standards for coal
ramoval incidental to development, exempticns, additicnal permit regquirements
and performance standards for coal mine waste piles, reprocessing,

impoundisents, small operatcrs assistance program, notice of citizens' suits,
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1.0z,

citizens' inspections, designation of areas unsuitable for ccal mining,

inspections, enforcement, cpen meetings and Reclamation Board of Review

appeals. @

1.02. Applicability - These rules and regulations:

(a) Apply to any prospecting which is reguired by the Act to submit a
notice of intent to prospect or obtain approval to prospect over twe hundred
and fifty (250) tons of coal after March 20, 1981,

(b} Apply to any surface mining permit, incidental permit or speciali
permit cbtained pursuant to this Act after January 18, 1981;

{c} With the exception of Sections 2, 3A.02, 11, 12, 14, 15, and
16, do not apply to any existing incidental mining, surface mining, or
existing underground mining operation until after the appropriate date
specified in section 42 of the Act; and

(d} Do not repeal any rules ¢r regulations promulgated pursuant to the
provisions of Chapter Sixty-three, acts of the Legislature, regular session,
one thousand nine hundred seventy-nine which continue to govern those
cperations listed in Subsaction (c) above until after the appropriate date

time specified in section 42 of the Act.

1.03. Authority - These regulations are issued under the authority of

Article 6, Chapter 20, Code of West Virginia, as amended.

1.04, Effective Date - These regulations were promulgated on the 19th

day of January, 1981.

1.05. Filing Date - These regulations were filed in the 0ffice of the

Secretary of State on the 13th day of January, 1881.
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Section 2.  DEFINITIONS Page 1

2. DEFINITIONS: UNLESS THE CONTEXT IN WHICH USED CLEARLY REQUIRES A
DIFFERENT MEANING, AS USED I[N THESE REGULATIONS OR AS REFERRED TO
TN ARTICLE 6, CHRAPTER 20, CODE OF WEST VIRGNTA, AS AMENDED:

2.01 - Abandcned Coal Waste Disposai Area means any coal refuse disposal

facility which is tocated on the surface of either public or private property,
or both, which has not been operated in whole or in part since the third day of
August, one thousand nine hundred seventy-seven, which was inadequately -
reclaimed and there is no continuing responsibility on the part of any
operator, permittee, or agent of the operator or permittee, or the State as a
result of a bond forfeiture to reclaim it under State or Federal Law.

2.02 -Acidity means the guantitative capacity of an aqueous medium %o

donate protons in a reaction with hydroxyl ions.

2.03 - Acid Mine Drainage means water with a pH of less than 6.0
discharged from active or abandoned mines and from areas affected by surface
mining operatijons.

2.04 -Acid-Forming Materials means earth materials that contain sulfide

mineral or other materials which may create acid mine drainage.

2.05 -Acid-Producing Overburden means material which upon chemical

analysis, shows a pH of 4.0 or less. Seams commonly associated with such
material may include, but are not be limited to Waynesburg, Washington,
Freeport, Sewickley, Redstone, Pittsburgh, Kittanning, £1k Lick, Peerless, No. 2
Gas, Upper Eagle, No. 5 Bliock and Stockton Lewiston.

2.06 - Acid-test Ratio means the relation of quick assets to current -

Tiabilities.
2.07 - Act means West Virginia Code, Chapter 20, Article 6.

2.08 - Active Surface Mining Operation means an operation where land

is being disturbed cr mineral is being removed and where grade release has not

been approved.
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2.09 - Asset Ratio means the relation of total assets to total liabilities.
2.10 - Auger Mining means a method of mining coal at a ¢liff or highwall
by driliing holes intc an exposed coal seam from the highwall.
2,11 - Buffer Zone means an undisturbed border along or around an
intermittent or perennial stream. |

2.12 - Bearing Capacity means a measure of the abiiity of a foundation

material to carry loads imposed by an embankment or other structure as

determinad by standard engineering evaluations.

2.13 -Best Technology Currently Available means equipment, devices,
systems, methods, or techniques which will (a) prevent, to the extent possible,
additional contributions of suspended solids to stream fiow or runoff outside the
permit area, but in no event resuit in contributions of suspended solids in
excess of requirements set by applicable State or Federal laws; and (b} minimize,
to the extent possible, disturbances and adverse impacts on fish, wildlife and
related environmental vaiues, and achieve enhancement of those resources where
practicable. The term inciudes equipment, devices, systems, methods, or
techniques which are currently available anywhere as determined by the director,
even if they are not in routine use. The term includes, but is not limited to,
construction practices, site requirements, vegetative selection and planting
requirements, animal stocking requirements, scheduling of activities and design
of sedimentation ponds. Within the constraints of the Act, the director shall
have the discretion to determine the best technology currently available an a

case-by-~case basis, as authorized by the Act and these rules and reguiations.

2.14 - Capital Assets means those assets such as 7and, buildings and T

equipment held for use in the production or sale of cther assets or services.
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2.15 -Cash means (a) all cash items except cash (1) restricted by an
agreement, or (2] described as earmarked-for a §articu1ar puUrpose; éﬁd'(b)
short-term investment such as stocks, bonds, notes, and certifité£es of depgsit,
where the intent and ability to sell them in the near future {s establisnhed by
the operator. _

2.16 -Cemetery means any area of lTand where human bodies are interred.

2.17 - Channel Protection means any measures taken to prevent or control

erosion, cavitation, or other destructive processes in channels such as
diversion ditches and spillways.

2.18-Coal Processing Plant means a collection of facilities where

run-of-the-mine coal is subjected to chemical or physical processing and

separated from its impurities. The processing plant may consist of, but is not
Timited to, the following facitities: Toading facilities; storage and stockpile féii
facilities; sheds, shops and other buildings; water itreatment and water storage ";:
facilities; settling basins and impoundments; coal processing and other waste

disposal areas; roads, railroads and other transportation facilities.

2.19 - Coal Refuse DiqusaliArea means all deposits of ccal processing
waste or coal waste on or buried in the earth. '

2.20 - Coal Kaste means any waste coal, rock shale, slurry, culm, goﬁ,
boney, slate, clay, and related materials associated with or near a coal seam,
which are either brought above ground or otherwise removed from a mine in the
process of mining coal, or which are separated from ¢oal during the cleaning or

*

preparation operations. N

2.21 - Coarse Coal Refuse means coal processing waste predominately within

a size range greater than the #28 sieve size.
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2.22 - Collateral Bond means an indemnity agreement in sum certain

deposited with the director executed by the permittee and supported by one or

more of the following:

(1)

(2)

(6)

The deposit of cash in one or more federally insured accounts, payabie
only to the director upcn demand;

Negotiable bonds of the United States, a State, or a municipality,
endorsed tc the order of, and in the possession of, the director;
Negotiable certificates of deposit, payable only to the director,

and in his possession;

An irrevocable letter of credit of any bank organized or authorized to
transact business in the State of West Yirginia, payable only upon
presentation by the director;

A perfected, first-lien security interest in real or personal property,
in favor of the director;

Investment-grade rated securities, having the highest rating issued by
a nationally recognized securities rating service, endorsed to the
order of, and in the possession of, the director, excluding all issues
of the type traded on a commodity exchange such as contracts for future

deiivery of goods.

2.23 - Combined Coal Refuse means a mixture of coarse coal refuse and

dewatered fine coal refuse which is combined in the coal preparation process.

2.24 - Combustible Materials means organic materials that are capable of

burning by fire or through oxidation, accompanied by the evolution of heat and

a significant temperature rise.
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2.25 - Common-size Comparative Balance Sheet means item amounts from a
number of the permittee's or applicant's successive yearly balance sheets
arranged side by side in a single statement followed by common-size percentagss
whereby: (1) the asset total is assigned a value of 100 percent; (2) the total
of 1iabilities and owner eguity is also assigned a value of 100 percent; and
(3) each individual asset, 1iability, and owner equity item {s shown as a
fraction of‘one of the 100 percent totals.

2.26 - Common-size Comparative Income Statement means an operator's income

statement amounts for a number of successive yearly periods arranged side by
side in a single statement followed by common-size percentages wheresby net
sales are assigned a 100 percent vaiue, and then each statement item is shown

as a percentage of net sales.

2.27 - Community or Institutional Building means any structure, other than
a pubiic building or an occupied dwe11i%g, which is used primariiy for
meetings, gatherings or functions of Tocal civic organizations or other
community groups; functions as an educational, cultural, historic, religious,
scientific, correctional, mental-heaith or physical health care facility; or is
used for public services, including, but not limited to, water supply, power
generation or sewage treatment.

2.28 ~ Compaction means the densification of a soil or soil-1ike material
by means of mechanical manipulation.

2.29 -Complete application means an application for a notice of intent to

prospect or for a surface mining permit which contains all information required

under the Act and all Rules and Regulations.
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2.30 -Compietion of Mining means an operation where no mineral or

overburden has been removed for a period of two consecutive months, unlessrihe
operator, within thirty (30) days of receipt of the director's notification
declaring completicn, submits sufficient evidence that the operation is in fact

not completed.

2.31 - Completion of Reclamation means that the total bond has been
released after approval of the final inspection report provided for in section
47 .11,

2.32 - Construction Pore Pressures means water pressures generated in’

foundation soils or embankments due to compression by Toads imposed by

construction of an embankment or other structure.

2.33 -Current Assets means cash and assets that are reasonably expected to

be realized in cash or sold or consumed within one year.

2.34 - Current L%abi]ities means debts or c¢ther obligations that must be
paid or liquidated within a short period of time, usualiy a year. This shaii

also include dividends payable on preferred stock within one year.

2.35 - Current Ratio means the relation of current assets o current
liabilities. 7

2.36 - Density means the weighi of soil or soil-like solids per unit of
total volume of soil or similar mass.

2.37 - Design Storm means predicted precipitation of given intensity,

frequency, and duration based cn United States Weather Bureau data.

2.38 - Director and/or His Authorized Agent means the director of the

department of natural resources, deputy directors, the chief of the division
of reciamation, the assistant chiefs ¢f the division of reclamation and all
duly authorized surface mining reclamation supervisors, or inspecters and

inspectors~in-training.
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2.39 - Downslope means the Tand surface between the projected outcrop
of the lowest coal seam being mined or any mining related construction and the
valley floor.

2.40 - Embankment means a man-made deposit of earth or waste materials,
usually exhibiting at least one sloping face.

2.41 - Embankment Stability means the degree of safety relative to a

structural failure of the embankment.

2.42 - Emergency Spillway means 2 hydraulic structure designed to

discharge water in excess of that which an impoundment is designed to store or
which cannot be passed through a principal spillway.

2.43 - Excess Material - Reserved

2.44 - Existing Coal Refuse Area means a refuse disposal facility

which has been operated in whole or in part after August 3, 1977 or has a
continuing reciamation responsibility as of that date.

2.45 -Existing Structure means a structure or facility used in connection

with or to facilitate surface coal mining and reclamation operations for which
censtruction begins prior to the Secretary's approval of a permanent program
for West Virginia.

2.46 - Face-Up means the result of an excavation where a vertical or
near vertical highwall is created that exposes the overburden and/or the
mineral face.

2.47 - Fine Coal Refuse means coal processing waste predominately within a

size range Tess than the #28 sieve which may be disposed of in a slurry form or
as a dewatered fine refuse.
2.48 - Foundation means soil, bedrock, or other earth material on or

against which an embankment or other structure is placed.
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2.49 - Fragile lands means geographic arsas containing natural, ecologic,

scientific or esthetic resources that could be damaged or destiroyed by surface
coal mining operations. Examples of fragile lands in¢lude valuable habitats
for fish or wildlife, critical habitats for endangered or threatened species of
animals or plants, uncommon gecliogic formations, National Natural Landmark
sites, areas where mining may cause flooding, environmental corridors
containing a concentration of ecologic and esthetic features, areas of
recreational value due to high environmental quality, and buffer zones adjacent
to the boundaries of areas where surface coal mining operations are prohibited
under Section 22(d) of the Act and Section 13 of these regulations.

2.50 - Freeboard means 1) the vertical distance between the Towest point
of the crest of the embankment of a dam and the reservoir water surface or 2)
the vertical distance between the top of a ditch or channel and the water
surface during the design flow.

2.51 - Fugitive Dust means that particulate matter not emitted from a duct

or stack which becomes airborn due to forces of wind or surface mining
operations or both. During surface mining operations the term may include
emissions from haulroads; wind ercsion of exposed surfaces, storage and spoil
piles; reclamation operations; and other aciivities in which material is either
removed, stored, transported, or redistributed.

2.52 - General Area means, with respect to hydrology, the topographic and

ground water basin surrounding a permit area which is of sufficient size,
inciuding areal extent and depth, to inciude cne or more watersheds containing
perennial streams and ground water zones and to allow assessment of the
probable cumulative impacts on the quality and quantity of surface and ground

water systems in the basins.
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2.53 - Geotechnical Engineering means the application of soil mechanics,

rock mechanics, and geology to the solution of problems involving engineering
structures and their interaction with surrounding earth materials.

2.54 - Growing Season means one (1) year.

2.55 - Groundwater means subsurfacgwwater in the zone of saturation.

2.56 - Haulageway or Access Road means any road constructed,
improved, maintained or used by the operator with the exception of state
majntained roads.

2.57 - Hazard Potential means a classification rating assigned tp a

structure based on engineering evaluations and judgement predicting the damage
to human 1ife, property and envircnment should a failure of the structure
occur.

2.58 - Highwall means the face of exposed overburden or coal in an open
cut of a surface mining operation or for entry to an underground mining
operation.

2.59 - Highway, Primary means those roadways which are designated as

interstates, U. S. numbered highways or West Virginia numbered highways and
Secondary means those roadways which are designated by the
West Yirginia Department of Highways as county numbered routes.

2.60 - Historic Lands means historic or cultural districts, places,

structures or objects, including archeolcgicai and paleontological sites,
National Historic Landmark sites, sites 1isted on or eligible for listing on a
State or National Register of Historic Places, sites having religious or
cultural significance to native Americans or religicus groups or sifes for.
which histeric designation is pending.

2.61 ~ Hydraulics means the study of the physical behavior of iiquids,

especially water, in natural or man-made systems oOr processes.
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2.62 - Hydrological Analysis means a determination, using standard

engineering methods, to establish surface water runoff for a specified design

storm.

2.63 - Hydrologic Balance means the relationship between the quality and

quantity of water inflow to, water outflow from, and water storage in a
hydroiogic unit such as a drainage basin, aquifer, soil zone, lake, or
resevoir. It encompasses the dynamic relationships among precipitation,
runoff, evaporation, and changes in ground and surface water storage.

2.64 - Hydrology means the science that deals with the occurrence and
behavior of water in the atmosphere, on the ground and underground.

2.65 - Hydrologic Regime means the entire state of water movement in a

given area. It is a function of the climate and includes the phenomana by
which water first occurs as atmospheric water vapor, passes into a 1iquid or
solid form, falls as precipitation, moves along or into the ground surface, and
returns to the atmosphere as vapor by means of evaporation and transpiration.

2.66 - Impo@ndment means a closed basin constructed for the retention of
water, sediment or waste.

2.67 - Infiltration means the flow or movement of water through the

surface of sofl or soil-like material into the ground.

2.68 - Intermittent Stream means a stream or portion of a stream that

flows continuously for at least one month of the calendar year as a result of
ground water discharge or surface runoff.

2.69 -Inspection shall mean a visual review of prospecting, surface, or
other mining operations to insure complete compliance with any applicable law or

rules and regulations or permit conditions under jurisdiction of the diractor.

2.70 - Irreparable Damage to the Envirpnment means any damage to the

environment that cannot be corrected by actions of the operator.
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2.71 - Leachate means a ligquid that has percolated through soil,
rock, or waste and has extracted dissolved or suspended materials.

2.72 - Lightly Buffered Stream means any stream or its tributaries

that contains less than 15 ppm methyl orange alkalinity (to pH 4.5) and a
conductivity of less than 50 micro MHO.

2.73 - Liquefaction means a phenomenon wherein a saturated granular soil

or soil-1ike material loses strength and flows in a manmner resembling a
Tigquid.

2.74 - Ligquidity Ratio means the relation of cash to current iiabilities.

2.75 - Mine means the shaft, slopes, drifts or inclines connected
with excavations penetrating coal szams or sirata and the surface structures or
equipment connected therewith which contributes directly or indirectly to the
mining, preparation or handiing of ceal.

2.76 - Mineral Face means the exposed vertical cross-section of the

natural coal seam or mineral deposit.

2.77 - Natural Drainway means any natural water course which may

carry water to the tributaries and rivers of the watershed.

2,78 - Natural hazard lands means geographic areas in which natural

conditions exist which pose or, as a result of surface coal mining operations,
may pose & threat to the healtnh, safety or welfare of people, property or the
environment, including areas subject to landslides, cave-ins, severe wind or
soil erosion, frequent flooding, and areas of unstable geology.

2.79 - Net profit means the bottom line of the income statement after -
taxes, including taxes based on income, adjustments, all extraordinary income
ancd expense, but before preferred and commen stock dividends. :

2,80 - Net worth means preferred and common stock, all surplus accounts,

and retained earnings.
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2.81 -~ Occupied Dwelling means any building that is currently being used

on a regular or temporary basis for human habitation.

2.82 - Outer Spoii or Outer Siope means the disturbed area extending
from the outer point of the bench to the extreme Tower limit of the disturbed
land.

2.83 - Overburden means materiaT of any nature, consolidated or
unconsolidated, that overlies a mineral deposit, excluding topsoil.

2.84 - Peak Runcff means the maximum flow at a specified location
resutting from a design stori.

2.85 - Perennial Stream means a stream or portion of a stream that

flows continuously. ¢

2.86 - Principal Shareholder means any person who is the record or

beneficial cwner of 10 percent or more of any class of voting stock.

2.87 - Phreatic Surface means the upper surface of a zone of saturation
where a body of groundwater is not confined by an overlying impermeable |
strata,

2.88 - Piping means a process of internal erosion which occurs when water
transports soil or soil-like materials through unprotected exits, developing
unseen channels or pipes through an embankment or its foundation.

2.89 - Pit means that part of the surface mining operation from which
the mineral is being actively removed or where the mineral has been removed and
the area has not been backfilled.

2.90 -Potential Hazard means the existence of any condition or practice or

any viotation of a permit or other requirements of the Act in an operating or
an abandoned refuse area which might reasonabiy be expected to cause physical
harm to persons, property, or the environment inside or outside the permit

ared.
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2.91 - Pre-Inspection means a preliminary survey and a field review

by the director or his authorized agent of a pre-plan and the propcsed area to
be disturbed.

2.92 -Pre-Plan means the total application submitted to the director
inciuding the application forms, mining and reclamation plan, drainage pian,
blasting plen, planting plan, maps, drawings, data, cross-sections, bonds and
other information as may be required to obtain a permit.

2.93 -Principal Spillway means the hydraulic structure designed to discharge

water stored between normal pool and the emergency spiliway invert elevations.

2.94 - Probable Maximum Precipitation means the depth-duration-area

rainfall for a particular area that represents the maximizing of the most
critical meteorological conditions that are considered possible of occurrence.

2.95 - Public Building means any structure that is owned by a public

agency or used primarily for public business, meetings or other group gatherings.

2.96 - Public Park means an area dedicated or designated by any Federal,
State or local agency for public recreational use, whether or not such use is
Timited to certain times or days, including any land leased, resarved or held
open to the public because of that use.

2.97 - Quick Assets means cash and current assets that can be quickly turned

into cash.

2.98 - Recharge Capacity means the ability of the soils and underlying

materials 10 aliow precipitation to infiltrate and reach the zone of saturation.
2.98 - Reciamation means the process of converting disturbed land to
a stabie form for productive use.

2.100 - Renewable Resource Lands means aguifers and areas for the

recharge of aquifers and other underground waters, areas for agricultural or

silvicultural production of food and fiber, and grazinglands.
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2.101 - Retained Earnings means stockholder's equity that has arisen from

retained assets from earnings in the business. This shall include only
earnings from normal operations and not gains from such transactions as the
sale of plant assets or investments,

2.102 - Return On Investment means the relation of net profit for the last

yearly period to ending net werth.

2.103 - Sediment means solid materiai, both mjnera] and organic, that
is in suspension, is being transported, or has been moved from its site of
origin by air, water gravity, or ice and has come t0 rest on the earth's
surface.

2.104- Safety Factor means the ratio of the ayailab1e shear strength to

the developed shear stress, or the ratio of the sum of the resisting forces to
the sum of the loading or driving forces, as determined by accepted engineering
practices.

2.105 -Sediment Control Structure means a primary structure designed,

constructed and maintained in accordance with Section 4B of these regulations
and includes barriers, dams, excavations or other structures placed in suitable
Tocaticons which slows down water runoff to allow sediment to settle out,
Provided that such secondary sediment control structures including hay or straw
bales, check dams, rip-rap, or mulch are not considered primary sediment
control structures.

2.106 - Seepage means 1) the appearance or disappearance of water at the
surface of hatural ground or embankments or 2} the slow movement of water

through soil or soil-1ike materials.
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2.107 - Self-bond means an indemnity agreemgnt in a sum certain payable to
the director, executed by the permittee and by each individual and business
organization capabie of influencing ¢r controlling the invesiment or financial
practices of the permittee by virtue of his authority as an officer or
cwnership of all or a significant part of the permittee, and supporied by
agreements granting the director a security interest in real or personal
property pledged to secure performance by the permittee.

2.108 -Significant Aquifer means a zone stratum or group of strata

that can store and transmit water in sufficient quantities for a specific use.

2.109 - Significant Forest cover means an existing plant community
consisting predominantly of trees and other woody vegetation.

2.110 -.Sizeable Quantity of Water means an accumulation of storm or

any other water in excess of 5,000 cubic feet not provided for in the
pre-plan.

2,111 -Slope Protection means any measures taken to control erosion on

slopes.

2.112 - Slope Stability means the degree of safety relative to the

development of a landslide in the slope, as defined by one or more
standard engineering methods of analysis.

2.113 - Spoil means overburden that has been removed during surface coal
mining operations.

2.114 - Stabiiize means to control movement of soil, spoil piles, or areas
of disturbed earth by modifying physical or chemical properties, such as by
providing a protective surface ¢oating.

2.115 - Standard Engineering means sound engineering practice based upon

the technology currently available to the engineering profession.
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2.1i6 - Stoniness means a chgractgr?stic of earth, overburden or spoil
reflecting its relative proporticn of sizeable aggregate content as opposed to
its sand, silt, clay or rock fragment content.

2,117 - Storm Water means any water fiowing over the surface of the
ground caused by precipitation; generally, surface runoff!

2.118 - Structure means but is not be limited to gas lines, water lines,
towers, airports and dams. This shall not includs operaticnal faci1it1es-0f
the surface mining operation for purposes of Section 4C.04(f).

2.119 - Sirength Parameters mean those engineering values obtained from

standard engineering shear strength tests of soil or soil-1ike material.

2.120 - Sub-drainage System means a designed and constructed system
provided for the conveyance of subsurface water,

2.121 - Subsidence means a §ingingf collapsing or cracking of a portion of
the earth's surface resulting from the presence of a void or voids beneath the
surface.

2.122 -~ substantial Legal and Financial Commitments in a Surface Coal

Mining Operation means signiff;ant investments that have been made on the basfs

of a Tong-term coal contract in power plants, railroads, coal-handling,
preparation, exiraction or storage facilities and cther capital-intensive
activities. An example would be an existing mine, not actually producing coal,
but in a substantial stage of development prior to production. Costs of
acquiring the coal in pliace or of the right to mine it without an existing
mine, as described in the above example, alone are not sufficient to constitute

substantial legal and financial commitments.
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2.123 - Substantially Disturb means, for purposes of prospecting, to

impact significantly upon land, air, or water resources by such activities as
blasting, mechanical excavation, drilling, or altering coal or water exploratory
holes or wells, construction of roads and other access routes, and the

placement of structures, excavated eartnh, or other debris on the surface of Jand.

2.124 - Successor in interest means any person who succeeds to rights .

granted under a permit, by transfer, assignment, or sale of those rights.

2.125 - Surety Bond means an indemnity agreement in a sum certain payable
to the director executed by the permittee which is supported by the performance
guarantee cof a corporation Ticensed to do business as a surety in the State of
West Virginia.

2.126 - Surface Water means water on the surface of the_earth.

2.127 - Topsoil means the A-horizon soil layer of the three major soil
norizons.

2.128 - Toxic-Forming Materials means earth materials or wastes which,

if acted upon by air, water weathering, or microbiological processes, are
1ikely tc produce chemical or physical conditions in soils, air or water that
are detrimentail to the environment.

2.129 - Transfer, Assignment, or Sale of Rights means a change in

ownership or other effective contrel over the right to conduct surface coal
mining coperations under a permit issued by the director.

2,130 - Toxic Mine Brainage means water that is discharged from

active, abandoned and other areas affected by surface mining or prospecting
operations and which contains a substance which through chemical action or
physical effects, is Tikely to kill, injure, or impair biota commonly present

in the area that might be exposed to it.
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2.131 - Yalid Existing Rights -~ means that a person had valid existing

rights as of Augustlz, 1977 as referenced in the Act if:

1. That person was mining coal as of that date; or

2. That person had obtained or made a good faith attempt to obtain all
permits necessary for such mining; or

3. The designation or the limitation provided for in Section 22(d) of the
Act would result in an unconstitutional taking of that person's rights after
an opportunity for appeliate review of the designation.

2.132 - Valley or Head of Hoilow Fill means a i1l structure consisting of

any material, other than organic material, placed in a valley where side slopes
cf the existing hollow measured at the steepest point are greater than 20° or
the average siope of the profile of the hollow from the toe of the fill t¢ the
top of the fil1l is greater than 10°,

2.133  -Woodlands means commercial woodlands, where the post-mining land
use wouid be a commercial product where fiat or gently roiling land is
essential for the operation and harvesting: Provided, that environmental
benefits would occur from such a woodland, post-mining land use.

2.134 - Working Capital means the excess of the operator's current assets

over its current liabilities.

2.135 - Zone of Saturation means the zone below the piezometric surface

in which a1l voids are filled with groundwater. Piezometric surface means the

surface to which the water from a given aquifer will rise under its full head.
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GENERAL PERMIT REQUIREMENTS 3A.

3A., PERMIT APPLICATION

3A.01 General Requirements for Format and Contents.

d.

Applications for permits to conduct surface coal wining and
reclamation operations shall be filed in the format required by the

director. The appiication shall be complete excluding bond.

. Information set forth in the application shail be current,

presented clearly and concisely, and supported by appropriate
references o technical and other written material available to the

director.

. A1l technical data submitted in the appiication shall be

accompanied by -

1. Names of persons or organizations which collected and analyzed
such data;

2. Dates of the collection and analyses; and

3. Descriptions of methodology used to collect and analyze the
data.

The application shall state the name, address and pesition of

officials of each private or academic research organization or

governmental agency consulted by the applicant in preparation of the

application for information on land uses, soils, geology,

vegetation, fish and wildlife, water guantity and quality, air

quality, and archeological, cultural, and historic features.
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GENERAL PERMIT REQUIREMENTS 3A.02

e. If the applicant proposes to conduct the surface mining activities in

excess of 5 years, the application shall;

1. Be complete for the specified longer term, and

2. Show that a specified longer term is reasonably needed to allow

the applicant Lo obtain necessary financing of equipment and the

opening of the operation, and this need is confirmed, in writing,

by the applicant's proposed source for the financing.

a, For permits of longer than five year terms, a review by the

director of the permit shall be made nc less frequent than the
permit midterm or every five years, whichever is more

freguent.

b. Extensions of time granted under this sub-section shall:

1. Be set forth in the permii;

2. And notice of the extension shall be made to the pubiic.

3A.02 General Requirements for Permit Applications or Modifications pursuant

to 20-6-9{a) of the Act.

2. Within two months of approval of the permanent state program all

surface mining operators shall file an application for a permit or

modification of a valid existing permit or underground opening

approval.

1l.

If the director approves such action applicants may submit partial or
phased applications and maintain compliance with 3A.02(a).

If the applicant is authorized to submit a partial or phased
apptication pursuant to 3A.0Z a complete application must be received
by the director no later than eight (8) months after approval of the

permanent state program.
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3A.03

3B.

3B.01

3B.02

3. Applicable information already on file with the director may be
incorporated into the application by reference.

b. Existing permits which do not propose to conduct operations eight
months after approval of a permanent state program need not comply
with 3A.02Z.

c. Applicants which have made a good faith attempt to submit a complete
application and have an interim program permit or approval and are
operating in compliance with interim program standards may be granted
reasonable extensions by the director upon written findings beyond the

eight (8) months specified in 3A.02(a)(2).

New or Revised Regulations -Within thirty (30) days after a new or revised

regulation becomes effective, all active operations shall submit a schedule
to the director demonstrating how and when the operator expects to comply
with such regulation. The director shall review the schedule and either
approve it or return it to the operator with suggested revisions and set a

reasonable time for compliance not to exceed ninety (90) days.

LEGAL ADVERTISEMENT

Surface Mine Application Number - Prior to the publication of the

advertisement for a surface mining permit, the applicant shall submit a
complete surface mining permit application and obtain a surface mining

application (SMA) file number.

Contents of Advertisements

a. The surface mining application (SMA) file number shall be made a part of

the legal advertisement.
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.

A clear and accurate Tocation map shall be made a part of the legal
advertisement. A map of a scale and detail found in the West
Virginia General Highway maps will be the minimum standard for
acceptance. The map size will be at a minimum 2" x 2". Longitude
and latitude lines shall be indicated on the map and such lines will
cross at or near the center of the proposed permit area.

At a minimum, the legal advertisement shall contain the information
required by Subsections {a) (1} through (a} (10), Section 10 of the
Act and shall specify that comments on the permit qpp1ication must be
filed with the director in Charleston.

The legal advertisement shall be published once a week for four
consecutive weeks. Each advertisement shall be separated by a period
of not less than six (6) nor more than seven {7) days.

The Jegal advertisement and publication dates shall be certified and
notarized by the publishing newspaper. The certificate of
publication shall be made a part of the completed permit

application,

If an applicant seeks a permit to mine within 100 feet of the outside
right-of-way of a state maintained road or to relocate a state
maintained road, the adveriisement shall include a concise statement
describing the road and, if applicable, the particular part to be
relocated, where the relocation is to occur, and the duration of the

relocation.




Section 3.  GENERAL PERMIT REQUIREMENTS 3C.
3C. MAPS

3€.01 Scale for Reclamation Pre-plan Map - Except as otherwise noted in these

rules and regulations, the scale required for all maps prepared for

submission with an application for a permit shall be as follows:

a. The preferred Scale of maps proposed from U.S. geological survey
topographic maps on 7.5-minute quadrangle shall be enlarged to 500 feet
or less to the inch; and

b, Lesser scales may be used where improved clarity and accuracy are

necessary.

3C.02 Scale for Drainage, Progress and Finai Maps -The scale on the drainage,

progress and final maps shall be of the same scale as the approved pre-plan

map, provided that the scale of final maps for prospecting operations be

1" = B0G'.

3C.03 Map Size - A1l maps and plans shall be submitted on standard print paper,
24 inches by 36 inches or less. If supplementary maps or plans are attached,

match 1ines shall be used.

3C.04 Color Code - A color code shall be used in preparing all maps to indicate
critical features of the permit area as fcllows:
a. Red shali indicate mineral to be removed;
b. Yellow shall indicate the total disturbed land;
c. Blue shall indicate water and drainage patterns;
d. Brown shall indicate special uses;
e. Green shall indicate areas regraded; and

f. Purple shall indicate adjacent mining permits.
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3B. INSURANCE
30.01 The minimum amount of insurance coverage for bodily injury shall be $300,000

3D0.02

3E.

3E.O1

3E.G2

for each occurrence and $500,000 aggregate; and minimum insurance for
property damage shall be $300,000 for each occurrence and $500,000 aggregate

with no exclusion for landsiides and water wells: provided that biasting

insurance will continue as Jong as blasting activities occur.

The policy shall be maintained in full force during the 1ife of the permit

or any renewal thereof unitil completion c¢f all reciamation operations.

APPROVED PERSONS

Any person may upon approval by the director unless otherwise provided in

the Act and these regulations may prepare, sign or certify all permit
applications, maps, plans and design specifications or other similar
materials necessary to complete an application and pre-plan. Provided
however, that for purposes of Secticns 10{a)(13) & 13(b)(10) of the Act an
approved person shall be a registered professional engineer who may be
assisted by experts in related fields such as geology, land surveying and

landscape architecture.

The director's approval shall be in writing and shall be based on the
following:

a. A resume of the persons prior experience and training relating to the

preparation of permit application materials, provided that registered

professional engineers, registered mining engineers and iicensed Tand
surveyors currently registered or 1icensed in the State of West Virginia

may in lieu of a resume submit a copy of their registration; and

-5 -
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b. Any pergon_seeking_gg_approva1rmust demonstrate that hg posesses
adequate knowledge of the Act and rules and regulations pfomuigated
thereunder and possess such other skills and qualifications as may be
necessary to complete an application and pre-plan by successfully
passing an examination administered by the director. Such examinations

will be given upon request by the person seeking approval.

3F. COMPLIANCE INFORMATION

3F.01 Each app1ication shall contain:

a. A statement of whether the applicant, any subsidiary, affiliate, or
persons controlled by or under common control with the applicant has:
1. Had a Federal or State mining permit suspended or revoked in the lasi
5 years; or
2. Forfeited a mining bond or similar security deposited in lieu of bond.
a. If any such suspension, revocation, or forfeiture has occured, a
statement of the facts involved including:

(1) Identification number and date of issuance of the permit and
date and amount of bond or similar security involved;

(2} ldentification of the authority that suspended or revoked a
permit or forfeited a bond and the stated reasons for that
action;

(3) The current status of the permit, bond, or similar security
involved;

(4) The date, location and type of any administrative or judicial
proceedings initiated concerning the suspension, revocation or
forfeiture; and

(8) The current status of these proceedings.

-7 -
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b.

Ce

A listing of each viclation notice received by the appiicant in connection

with any surface coal mining operation during the 3-year period before the

application date, for violations of any law, rule, or regulation of West

Virginia, or of any State law, rule, or reguiation enacted pursuant to

Federal law, rule, or regulation, or of any provision of the Act

pertaining to air or water environmental protection which resulted.in a

bond forfeiture, a permit revccaticn, a cessation order or & permanent

suspension of the applicant's authorization to mine. The application

shall also contain a statement regarding each viclation notice,

including:

1. The date of issuance and identity of the issuing regulatory autherity,
department, or agency;

2. A brief description of the particular violation alleged in the notice;

3. The date, Tocation, and type of any admininstative or judicial
nroceedings initiated concerning the violation, inciuding, but not
Timited to, proceedings initiated by the applicant to obtain
administrative or judicial review of the vioiations;

4, The current status of the proceedings and of the violation notice; and

5. The actions, 1f any, taken by the applicant to abate the violation.

If the director determines from either the schedule submitted as part of

the application or from other available information, that any surface

mining operation owned or controlled by the applicant is currently in

violatien of any Taw, rule, or regulation of the United States, or of any

State Taw, rule, or reguiation enacted pursuant to Federal law,

rule, or regulaticn pertaining to air or water environmental

protection, or of any provision of the Act, the director shall require

the applicant, before the issuance of the permit, fo either :
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GENERAL PERMIT REQUIREMENTS 3F.02

Submit to the director proof which is satisfactory to the
regulatory authority, department, or agency which has jurisdiction
over such violation, that the violation:

(a) Has been corrected, or

(b} Is in the process of being corrected:

Establish to the director reviewing such appiication that the
applicant has filed and is presentiy pursuing, in good faith, a
direct administrative or judicial appeal to contest the validity of
that violation. If the administrative or judicial hearing
authority either denies a stay applied for in the appeal or affirms
the viclation, then any surface coal mining operations being
conducted under a permit issued according to this paragraph shall
be immediately terminated, unless and until the provisions of

Paragraph {c){1) above are satisfied.

A form 1isting all other licenses and permits applied for or obtained

by the applicant to conduct the proposed surface mining activities.

The name of the proposed mine and the Mine Safety and Health

Administration identification number for the mine and all sections, if

any.

3F.02 A permit application is officially submitted when the operator is notified

by the director that the permit is complete. At that time the operator will

publish the required advertisement.

3F.03 A permit applicaticn shalil be deemed compiete when all required maps, plans,

designs and other application materials {excluding bonds) have been supplied

tc the director.
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3G.  OPERATION PLANS, MAPS, AND CROSS SECTIONS

3G.01 In addition to other plans required by the Act, the app11cat1qn shalil

centain plans describing:

d.

36.02 In

hHow the applicant will case, seal or otherwise manage boreholes,
shafts, wells and open holes;

How the applicant will remove, store, and redistribute topseil,
subsoil, and other materials;

How the applicant will handie acid-forming and toxic~forming materials,
and materials constituting a fire hazard; |

How the applicant will comply with the requirements of other federal
and state environmental laws which exceed those required by the Act and
these regulations; and

The results of the geotechnical investigation of excess spoil disposal

areas as provided for in the Technical Handbook for surface mining.

addition to other maps required by the Act, the permit application shall

include maps showing:

a.

The Tocation of all buildings including explosive storage and handling
facilities on and within 1,000 feet ¢f the proposed permit area, with
identitication of the current use of the buildings; and location of each
facility that will remain on the propcsed permit area as a permanent
feature, after the completion of mining activities.

Each state maintained road located in or within 100 feet of the proposed

permit area;

. The boundaries of any public park and locations of any cultural or

publically owned nistorical rescurce 1isted in the National Register of
Historic Places and known archeoiogical sites within the permit or

adjacent areas.

- 10 -
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d. Each public¢c or private cemetery and Indian burial ground located in or
within 100 feet of the proposed permit area;

e. Any land within the propocsed permit area and adjacent area which is
within the boundaries of any units of the National System of Trails or
the Wild and Scenic Rivers System, including study rivers designated
under Section 5(a) of the Wild and Scenic Rivers Act.

f. The location of all pre-existing struyctures to be used for surface
mining operations conducted under the Act for which an exemption will

be sought from design standards.

3G.03 Each application shall state;

a. The anticipated or actual starting and termination date of each phase
of the surface mining activities and the anticipated number of acres
of land to be affected for each phase of mining over the total 1ife
of the permit when incremental bonding is proposed; and

b. The size, sequence and timing of the sub-areas of the permit area for
which it is anticipated that individual areas for mining will be

requested over the estimated total 1ife of the proposed mining.

3G.04 The application shall contain cross-sections which accurately depict the
existing pre-mining surface configuration and the final surface
configuration that will be achieved as proposed in the reciamation plan

and/or as required by these regulations.

3G.05 The application shall contain information supporting the applicant's claim

that it made substantial Tegal and financial commitments prior to January 4,
1977 which would exempt the applicant from section 22(a) of the Act, if the

appticant reguests such an exemption.
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3H. GENERAL ENYIRONMENTAL RESOURCES INFORMATION

3H.01 In addition to other required information each application shail contain:

a. A description of the nature of cultural and historic resources including
those listed on the Naticnal Register of Historic Places and known
archeological sites within the proposed permit area and adjacent areas.
The description shall be based on all avaiiable informaticn, including,
but not iimited to, data of State and local archeological, historic, and
cultural preservation agencies.

b. A statement as to the timing and sequence of mining and projected mining
in relation to possible future impacts on cuitural, historical, and known
archeological sites on proposed and adjacent areas, and

c. A statement describing the measures to be used to minimize or prevent
adverse impacts by proposed surface mining operations which may adversely

affect public parks or historic places.

3H.02 Pre-existing Structures -

a. The application shall with respect to pre-existing structures:
1. Specify which pre-existing structures shall be used for surface
mining operations to be conducted under this Act;
2. Specifically request an exempiion for each such structure from the
design criteria required by the Act, and
3. Contain plans, designs, etc. or cross-reference to such plans, etc.
in the possession of the director wherein such existing structures
are described.
4. Demonstrate that nc significant harm to the environment or public
health or safety will result from use of the structure.
b. The appiicant shall submit the necessary modifications in the event he
fails to qualify for the exemption provided for in this subsection.

-12 -




Section 3. GENERAL PERMIT REQUIREMENTS 3H.03

3H.03 Pre-Existing Facilities- A1l facilities used in connection with or to

facilitate a coal exploration or surface coal mining and reclamation

operation shatl comply with all performance standards in accordance with

these rules and regulations and all design requirements in accordance with

the Technical Handbook, uniess the applicant demonstrates that existing:

a. Sediment control structures shall meet the guidelines set forth in Chapter
21 of the Technical Handbook

b. Valley or Head of Hollow Fiils shall meet the guidelines set forth in
chapter 21 of the Technical Handbook

¢. Haulageways or access roads shall meet the guidelines set forth in
Chapter 13, Section 13.19 of the Technical Handbook

d. Coal mine waste piles shall meet all the requirements in accord;nce with

section 10 of these rules and regulations.

31.04 Experimental practices -All experimental practices shall have the prior

approval of the director of 0SM before the beginrning of cperation.

3I. NOTIFICATICN OF LOCAL AGENCIES

31.01 The director shall notify all appropriate local agencies of the issuance,

renewal or significant revisions of any permit.

3.  EXISTING VEGETATION

3J.0l 1If required by the director the application shall contain:

a. A map that delineates existing vegetative types and a description of
the plant communities within the proposed permit area. This
description shall include information adequate to predict the potential

for reestablishing vegetation.
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3K.

3K.01

3L.

3L.01

3M.

3M.01

b. When a map [or aerial photograph] is required, sufficient adjacent
areas shall be included to aliow evaluation of vegetation as important

nabitat for fish and wildiife.
BONDING

Surety Bonds

a. When surety pbonds are used by the operator, the bond must be executed
by the operator and a corporate surety licensed to do business in the

State of West Virginia.

ENDANGERED SPECIES

The applicant shall demonstrate all control measures, management techniques,

and menitoring methods to be used to proiect or enhance threatened or
endangered species of plants or animals 1isted by the Secretary of the
Interior under the Endangered Species Act of 1973, as amended (16 U.S.C.
1531 et seg.) and their critical habitats if they are to be affecied by the

proposed activities.

OCCUPIED DWELLINGS

Where tne proposed surface coal mining operation would be conducted within

300 feet measured horizontally of any occupied dwelling, the applicant
shall submit with the application a written wajver from the owner of the
dwelling, consenting to such operations within a closer distance of the
dwelling as specified in the waiver. The waiver must be knowingly made and
separate from a Jease or deed uniess the lease or deed contains an explicit

waiver: Provided that if 2 waiver was obtained prior to August 3, 1977 a

new waiver need not be obtained, Provided further, that valid waivers shall

remain in any subsequent transfer, sale or reassignment of the permit.
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3Nl

3N.OL

30‘

30.01

3P.

3P.01

FEDERAL RECLAMATION FEES

The application shail include a statement whether the applicant is current

with all federal reclamation fees.

VERIFICATION OF APPLICATION

Applicaticn for permits shall be verified under cath, by a responsible

official of the applicant, that the information contained in the
application is true and correct to the best of the official's information

and beiief.

TRANSFER, ASSIGNMENT OR SALE OF PERMIT RIGHTS AND OBTAINING APPROVAL

The director shali not grant approval of the transfer, assignment or sale

of the rights granted under any permit unless and until the following

conditions are met.

a. The permittee and the party to whom the permit rights are being
transferred, assigned or sold have mutually agreed to such a
transaction in writing. Such agreement shall be in the form of a legal
document binding on each party and shall be made a part of the permit
file.

b. It shalil be affirmatively demonstrated to the director that a bond in
the full amount of that reguired for the permit will be kept in full
force and effect before, during and after the transfer, assignment, or
sale of the permit rights.

€. The appiicant shall Set forth on forms prescribed by the director the
information reguired in the following sections of the Act, 10-{a)(l)
thru 1C-(a){6) and 10-(a)(9),10{(d), 10(f), 11(a)10, 18(b)5 and sections

30, 3M, and 3K of these rules and regulations.
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3p.02 1If the director finds, based gg_fhé information set forth in 3P.01 and

other information made available to him, that the person to whom the
permit rights are being assigned, transferred, or sold will conduct mining
operations in accordance with the purpose and intent of the Act, these
regulations and the terms and conditions of the permit, the approvai of

the assignment, transfer or sale of the permit rights may be granted.

3P.03 A permitee who wishes to assign the mining operation through an agreement,

contract, job contract, etc, tc another party but retain the permit must
request prior written approval on forms prescribed by the director. Under
this arrangement the permittee remains subject to all provisions of the

Act, these rules and regulations and the terms and conditions of the permit.

3P.04 Any person seeking tc succeed by transfer, assignment or saie to the rights

granted by a permit issued under the Act shall, prior to the date of such
transfer, assignment or sale, compiy with the foilowing:
a. Obtain the performance bond coverage of the original permittee by

1. Obtaining transfer of the original bond;

Z. Obtaining a written agreement with the original permittee and all
subsequent successors in interest (if any) that the bond posted by tne
original permittee and all successors shall continue in force on all
areas affected by the original permittee and all successors, and
supplementing such previous bonding with such additional bond as may
be required by the regulatory authority. If such an agreement is
reached, the director may authorize for each previous successor and
the original permittee the release of any remaining amount of bond in

excess of that required by the agreement; and
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3. Providing sufficient bond to cover the original permit in its entirety
from inception to completion of recliamation operations; or
a. Such other methods as would provide that reclamation of all areas
affected by the original permittee is assured under bonding coverage
at Teast equal to that of the original permittee; and
b. Provide the direcéor with an application for approval of such
proposed transfer, assignment, or sale, including-
1. The name and address of the existing permittee; and
2. The name and address of the person proposing to succeed by such
transfer, assignment or sale and the name and address of that
person's resident agent.
c. Obtain the written approval of the director for transfer, assignment

or sale of rignts, according to Paragraph 3P.02 of this Section.

3P.0% Advertisement

a. The person applying for approval of such transfer, assignment or sale of
rights granted by a permit shall advertise (as specified in Section 3B)
the filing of the application in a newspaper of general circulation in
the locality of the operations involved, indicating the name and address
of the applicant, the original permittee, the number and particular
geographic location of the permit, and the address to which written
comments may be sent under this Paragraph.

b. Any person whose interests are cr may be adversely affected, inciuding,
but not 1imited to, the head of any local, State or Federal government
agency, may submit written comments on the application for approval to

the director within thirty (30} days of the last day of publication.
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3P.06 The director may, upon the basis of the appiicant's compliance with the

3Q.

3Q.01

requirements of Paragraphs {C1) and {02} of this Section, grant written

approval for the transfer, sale, or assignment of rights under a permit, if

he first finds, in writing, that-

a. The person seeking approval wili conduct the operations covered by the
permit in accordance with the requirements of law;

b. The applicant has submitted a performance bond or other guarantee at
lTeast equivalent io the bond or other guarantee of the original
permittee; and

¢. The applicant will continue to conduct the operations involved in full
compliance with the terms and conditions of the original permit, unless
and until it has obtained a new permit.

RENEWALS

Application for renewal shall be on forms prescribed by the director and

contain the following:

a.

The name and address of the permittee, location of the permit area
including the county, the magisterial district, the nearest post
office, and the permit number;

A Statement that the terms and conditions of the pre-plan are being
satisfactorily met and that any reguirements which have become
appiicable after the original date of the permit issuance are being
complied with, provided that if compliance with such reguirements
requires an additicnal time period the applicant shall set forth a
reasonable fime schedule and description of the measures to be taken to

meet these requirements;
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A statement that the operation is in compiiance with the applicable
environmental protection standards of the Act and these rules and
regulations;

A statement that the performance bond and insurance policy for the
operation will continue in effect;

A progress map of the same size and scale as the proposal map.

A statement that the information set forth in the form and progress map
is true and accurate;

A notarized signature of one of the principal officers of the
permittee; and

A copy of a public notice of permit renewal and proof of publication in
accordance with Section 19(a) of the Act and Section 3B8.02 of these

regulations.

3G.02 The director shall send copies of his decision to the applicant, any

3R.

3R.01

persons who filed objections or comments to the renewal, and to any persons

who were parties to any informal conference held on the permit renewal.

REVISIONS

Any revision to a permit will be subject te review and approval by the

director and if deemed to be a significant revision, must meet all
requirements of the Act and these rules and regulaticns. A revision will
not be deemed to be significant unless it is determined that the
information set fortn in the legal advertisement as required by
20-6-10(a)(6) of the Act must of necessity be altered as a result of the
revision or unless it is determined that the environmental impact or the

welfare and safety of the public will be altered from that reflected in the




Section 3.  GENERAL PERMIT REQUIREMENTS 3R.02

3R.02

3R.G3

3R.04

approved pre-plan. All revisions reviewed by the director which have been
deemed not to be significant shall be approved in writing and will be made

a part of the approved pre-pian.

‘No significant revision to a permit may be implemented by any operator

until the written approvai of the director has been granted.

Permit revision -The director shail approve or disapprove the complete

application for revision, in accordance with the raquirements of Section
18 of the Act. Upon a complete review of a reguest for a revision the
director shall not grant approval of the revision if, based upon
information contained within the request for revision or on other
information made available to him, the director finds that the proposed
revision would not be in accordance with the intent and purpose of the

Act,

Incidental Boundary Revisions shall not be deemed to be significant

revisions and shall be Timited to redistribution of the undisturbed
portions of the permit area where such redistribution does not of
necessity alter the legal advertisement as required by the Act or
adversely impact on the environment or welfare and safety of the public,

proevided that the incidental boundary revision will not result in

expanding the permit acreage provided however, that with regard to

underground mining operations incidental boundary revisions may not be
granted for spoil or refuse storage areas, topsoil preservation areas or
hautageways and shall include but not be limited to such ancillary
faciiities necessary for the conduct of underground operations such as:
ventilation shafts, escapeways, belt Tines, fanways, infrequently used

access roads, etc.

- 20 -




Section 3.  GENERAL PERMIT REQUIREMENTS ~— 3R.C5

3s.

35.01

35.02

35.03

be filed for public review in the same Recliamation Division Field Office as

the original application.

FINBINGS

Before deciding to approve or deny a permit, and subject to the

requirements of the Act, the director shall review the complete application
and written comments, written objections submitted, and records of any

informal conference.

Where the proposed surface coal mining operation may adversely affect any

public park or any publicly owned piaces listed on the National Register

of Historic Places, the director shall transmit to the Federal, State or

Tocal agencies with jurisdiction over the park or historic place a copy

of the completed permit application containing the following:

a. A request for that agency's approval or disapproval of the operations;
and

b. A notice tc the appropriate agency that it must respond within 3C days
from receipt of the request.

¢. A permit for the cperation shall not be issued unless jointly approved by

all affected agencies.

Along with other written determinations required by the Act and these

regulations, the director shall:

a. Made a written determination that the proposed surface mining
operation will not affect the continued existance of or the critical
habitat of any species referred to in Section 3L.QL.

b. Make a written determination that pre-existing structures qualify
for the exemption provided for in this section.
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35.04 Where the proposed mining operation is to be conducted within 100 feet

3Q.05

measured horizontally of the cutside right-of-way line of any state

maintained road {except where mine access roads or haulage roads join such

right-of-way 1ine) or where the applicant proposes to reiocate any state

maintained road, the director shall --

a.

Require the applicant to cbtain necessary approvals of the authority
with jurisdiction over the state maintained road;

Provide notice in a newspaper of general circulation in the affected
Tocale of a public hearing at least 2 weeks before the hearing;

Provide an opportunity for a public nearing at which any member‘of the
public may participate in the lccality of the proposed mining cperations
for the purpose of determining whether the interests of the public and
affected landowners will be protected; and

Make a written finding based upon information received at the public
hearing within 30 days after completion of the hearing as to whether the
interests of the public and affected landowners will be protected from

the proposed mining operations.,

Upon receipt of a complete appiication for a surface mining permit, the

director shall review the application to determine whether the surface coal

mining operation is limited or prohibited under Section 22 of the Act on

the lands which would be disturbed by the proposed operation.

Where the proposed operation would be located on any tands listed in

Section 22 (d}, {1) and {d) {4) of the Act, the director shall reject the

application if the applicant had no valid existing rights for the area on

August 3, 1977, or if the cperation did not exist on that date.
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35.06

35.07

If the director determines that the proposed surface coal mining

If the director is unable to determine whether the proposed
operation is located within the boundaries of ahy of the lands in
Section 22 (d) (1) of the Act, or closer than the limits provided in
Section 22 (d) (4) of the Act , the director shall transmit a copy of
the relevant portions of the permit application to the appropriate
Federal, State or local gdvernment agency for a determination or
ciarification of the relevant boundaries or distances, with a notice to
the appropriate agency that it must respond within 30 days of receipt of
the request.

Where the proposed operation would include Federal lands within the
boundaries of any national forest, and the apblicant seeks a
determination that mining is permissible under Section 22 (d) (5) of the
Act, the applicant shall submit a permit application to the OSM Regional

Director.

operation is not prohibited under Section 22 (d) of this Act and these
regulations, he may nevertheless, pursuant to appropriate petitions,
designate such lands as unsuitabie for all or certain types of surface

coal mining operations.

Within 10 days after the granting of a permit the director shall notify

the Clerk of the County Commission in which the area of Tand to be
affected is Tocated that a permit has been issued and shall desc¢ribe the

location of the lands within the permit area.

- 23




ﬂ

3

Section 4.

4A.

4A.01

GENERAL MINING AND RECLAMATION PLAN REQUIREMENTS AND BONDING 4A.

TRANSPORTATION FACILITIES

A1l surface mining appiications shall contain a detailed description of

each road, conveyor, or rail system to be constructed, used, or maintained.

The description shall inciude a map, appropriate cross sections, and the

following conditions:

a. Plans, design data, construction specification and maintenance

procedures;

. Specifications for each road width, road gradient, road surface, road

cut, fill embankment, culveri, bridge, drainage ditch and drainage
structure;

Report of appropriate geotechnical analysis for alternative
specifications for road cuts, a description of measures to be taken to
protect the inilet end of culvert; and a description of each road,
conveyor or rail system to be constructed, used or maintained shall be

in accordance to the Technical Handbook.

. This shall include any railrcad ¢ver which the applicant has & reasonable

opportunity to exercise control. This shall include any part of a
raiircad system where ownership or contrcol has been determined at the
applicant's direction and the applicant had a real opportunity to retain
control. This shall not include railroad lines not under the
applicant's control if the railroad is subject to applicabie
environmental protection and health and safety requirements of the West
Virginia Public Service Commission and the Interstate Commerce
Cemmission. If the rajlroad system is controiied by a bona fide
raiiroad corporation, the operator will be presumed not to have had a
reasonable opportunity to exercise contrel cver the raii system, subject

to—rebuttal by evidence submitted to the director by any person.

-1 -
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4A.G2

4A.03

Location - The centerline location of the proposed haulageways or

access roads shalt be identified on the site by visible markings at one
hundred (100} foot intervals, which are in place at the time of pre-

inspection, provided that, pre-axisting haulageways or access roads shall be

exempted from this reguirement.

be done in accordance with the following provisions:
a. The grading of a haulageway or access road shall be such that:

1. No sustained grade shail exceed 10%;

2. The maximum pitch grade shall not exceed 15% for 300 feet in
each 1,000 feet of road constructed; and

3. The surface shall pitch toward the ditchline at the minimum rate
of 1/2 inch per foot of surface width or crowned at the minimum rate
of 1/2 inch per foot of surface width as measured from the
centerline of the haulageway or access road.

b. Road Fills -

i. AlT 9171 sections on roads shall be constructed utilizing
compaction, stabiiization and controlled placement techniques as
required for all fills on other permit areas.

2. Where a fill is to be placed on side slopes exceeding thirty-six
percent {36%), the following additional conditicns shall be
regquired:

(a) A1l vegetative material and topsoil shall be removed from
the embankment foundation to increase stability, and no
vegetative material or topsoil shall be placed beneath or in

any enbankment.
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GENERAL MINING AND RECLAMATION PLAN REQUIREMENTS AND BONDING 4£.03

{b) A keyway cut shall be required at the proposed toe of the
£i11 soc as to increase stability; said keyway shall be at a
minimum 10 feet in width and shall be sloped inward.

{¢) The fill shall be constructed in uniform compacted
lTayers not to exceed 24 inches.

(d} Fill slopes shall not exceed 1.5 horizontal to 1 vertical.

Curves - The grade on switchback curves shall be reduced to less than

the approach grade and should not be greater than ten percent (10%}).

Cut Slopes - Cut slopes should not be more than 1:1 in s¢ils or 1/4:1

in rock.

Ditches - A ditch shall be provided on both sides ¢f a through-cut

and on the inside shoulder of a cut-fiil section. Water shali be

intercepted before reaching a switchback or fill and led off.

Culverts shall be installed wherever necessary to convey water

beneath or through the haulageway or access road. These culverts shaii

be located and installed according to the following provisions:

1.

Road Grade in Percent Spacing of culverts in Feet
¢ - 5 300 - 80C
6 - 10 200 - 30C
11 - 15 100 - 200

The culvert shall cross the haulageway or access rcad at a 30 degree
angle downgrade with a minimum grade of 3% from inlet to outlet,
except in intermittent or perennial streams where the pipe shall be
straight and coincident with the normal flow;

The intet end shalil be protected by a headwall of suitable

material and the slope at the outlet end shall be protected with an

apron of suitable material.
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4A.04

4A.05

4A.C6

4, The culvert shall be covered by compacted fill to a depth of one
foot or half the culvert diameter, whichever is greater,

5. The diameter of culverts installed on haulageways or access roads
shall be such that the cross sectional area is not less than one
hundred (100) sguare inches and all culvert diameters shall be
adequate to carry the peak discharge capacity of a one-year, 24-hour
precipitation event.

8. A1l culverts shali receive necessary maintenance tc function
properly at all times.

7. Alternate culvert design may be submitted where the aforementioned

design c¢criteria is net practical or necessary.

Stream Crossings - Culveris, bridges or other structures shall be used %o

cross intermittent or perennial sireams. Consideration shall be given to such
factors as weather conditions, season of the year, time period for
construction, etc. with regard to using measurss to minimize adverse effects
tc the water quatlity and siream channel. In no event shall the sediment load
of the stream be significantly increased or the water quality be s%gnificant]y
decreased during the constructicn period. Al1 design and construction
criteria shall be in accordance with Section i3 of the Technical Handbook for

Surface Mining.

Seeding of Slopes ~ A1l fi11 and cut slopes shall be seeded and mulched

immediately after the construction of a haulageway or access road and

maintained thereafter in accordance with subsection 4F of these regulaticns.,

Surfacing - MHaulageways or access roads shall be surfaced with durable

material which is net acid-producing or toxic forming.
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4A.07

4A.08

4A.09

4A.10

4A.11

Fugitive Bust Control - All reasonable means shall be employed to control dust

from the surface of haulageways or access roads.

Sediment Control - Sediment control shall be provided in accordance

with subsection 4B, section 4 of these regulations.

Tolerance - A1l grades referred to in this section shall be subject to

a tclerance of two percent (2%). All tinear measurements referred to in
this section shall be subject to a tolerance of ten percent (10%). A1l angles
referred to in this section shall be measured from the horizontal and shall

be subject tc a tolerance of five percent (5%).

Removal of Brainage Structures -~ Bridges, culverts, stream crossings,

etc., necessary ito provide access to the operation, shall not be removed
until reclamstion is completed and approved by the director. The same
precautions as to water quality are to be taken during removal of drainage

structures as those taken during construction and use.

Abandonment of Haulageways or Access Roads - In addition to the e

requirements set forth in the approved pre-plan, haulageways or access roads

shall be abandoned in accordance with the following requirements:

a. Control erosion by the use of cuiverts, water bars or other devices.
Water bars shall be installed according to the following table of
spacings in terms of percent of haulageway or access road grade, prior to

the abandonment.

Percent of Haulageway Spacing of Water Bars in Feet
2 250
5 i35
10 , 80
i5 : 6C
20 45
Above 20 25
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b. Revegetation shall be accomplished in accordance with subsection F

of Sectien 4 of these reguilations.

4A.12 Existing Haulageways or Access Roads - Where existing roads are to be

used for access or haulage compiiance with, the provisions of this section
shall be required with the exception of Subsections 4A.03(a}(1-2), 4A.C3(c},

4A.03(1){1-2).

4A.13 Infreguently Used Access Roads - Access roads ccnstructed for and used

only to provide infrequent service to surface facilities shall be exempt from
the requirements of this Section with the exception of Subsections 4A.05

and 4A.11.

4A.14 Railroad loops, spurs, sidings, surface conveyor systems, chutes, aeriaj

Lramways, or other transportation facilities shall unless exempted undcer
Section 4A.0lb be designed, constructed and maintained, and the area
restored, to:
a. Prevent to the extent possible using the best technology currently
available-
1. Damage to fish, wildlife, and related environmental values; and
2. Additional contributions of suspended solids to streamflow or runoff
outside the permit area. Any such contributions shall not be in
excess of limitations of State or Federal law,
- b. Control and minimize diminution or degradation of water quality
and quantity;
¢. Contrel and minimize erosion and siltation;
d. Control and minimize air poliution; and

e. Prevent damage to public or private property.
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4B. DRAINAGE SYSTEM

453.01 Drainage Plan

a. The drainage plan as refiected on the proposal map shall indicate the
foliowing:

1. The directional fiow of water on and away from the land to be
affected;

2. Constructed drainways, natural drainways, streams or tributaries
receiving or to receive this discharge;

3. Location of sediment control structures;

4. Location of all water test sites, treatment facilities, and

5. Other data as may be reguired.

b. The guidelines for plans, design criteria and construction
specifications for drainage systems are to be found in the "Technical
Handbook for Surface Mining" and published by the West Virginia
Department of Natural Rescurces. This handbook is hereby
incorporated by reference in its entirety; provided, however, that
other plans, design criteria and construction specification, if
approved by the director, may be used in place of those specified in

the handbook.

4B.C2 Natural Drainways - Natural drainways in the area of Tand disturbed by

surface mining and prospecting operations shall be kept free of
overburden except where overburden placement has been approved.
Overburden placement and haulageways across natural drainways shall be
constructed so as not to affect the flow of the stream, or materially
increase the sediment load and concentrations of toxic materials in the

stream.
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48.03

48.04

4B.05

48.06

Intermittent gﬁ_Perennia1 Stream - No land within 100 feet of an

intermittent or perennial stream shall be disturbed by surface mining
operations unless specificaily authorized by the director. The area not to

be disturbed shall be designated a buffer zone and marked accordingly.

Diversions Structure(s) shall be designed to ccliect, transport or

convey runoff from a 10 year, Z&-hour precipitation event.

Stream Channel Diversions - Flow from perennial and intermittent

streams within the permit area may be diverted only when the diversion is
approved by the director in accordance with Section 4B.08(a) . When
streamfiow is to be diverted, the new stream channel shall be designed and
constructed, and removed in accordance with Chapter 12 of the Technical

Handbook.

Sediment Contrel - Sediment conirol structures shall be constructed in

appropriate locations in order to control sedimentation. All runoff from
the disturbed area shall pass through a sedimentation pond{(s} such as, but
not Timited to, earth embankment, excavated ponds, gabions, cribs, and bench
control systems. All such structuras shall be desighed, censtructed and
maintained using the best fechnology currently avaiiable and shall meet the
following requirements:

a. All structures shall have the capacity to siore 0.125 acre/ft. of

sediment for each acre of disturbed area {n the structures watershed;

48.03

provided that consideration may be given for reduced storage volume where

the pre-plan and site conditions reflects controlled placement, concurrent

reciamation practices, use of on-site sediment control measures and access
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and availability of all structures for maintenance. The disturbed area for
which the structure is to be designed will include all land affected by
previous surface mining operaticns that are not presently stabilized and
all land that will be disturbed throughout the 1ife of the permit;

b. The structures shall be cleaned out when the sediment accumulation reaches
60% of the sediment storage volume required. Sediment removal shall pe
done in a manner that minimizes adverse effects on surface water due to
its chemical and physical characteristics on infiltration, on vegatation,
and on surface and ground water quality;

c. Prior to grade release, all sediment control structures shall be cleaned
out sc as to meet design storage capacity for all areas not revegetated
and stabilized.

d. A1l structures shall be located as near as possible to the disturbed area
and out of perennial streams unless the applicant demonstrates and the
director finds that there is no other suitable location for such
structures; and

e. Those structures to be left in place after final release of surface mining
shall be considered permanent impoundments and shall be Teft in accordance
with the folicwing requirements:

1. The request to leave the structure will be made on forms prescribed
by the director;

2. The request wili contain a statement as to the conditions of the
impoundment; and

3. The request will contain a statement signed by the Tandowner and the
operator asserting that the landowner assumes all liability for the
structure and will inspect it periodically and maintain it in a safe

condition.,
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48.07

48.08

GENERAL MINING AND RECLAMATION PLAN REQUIREMENTS AND BONDING 43.07

Prainage System Certification -Certification that the drainage systiem was

constructed and installed in accordance with the approved pre-plan shali be

submitted by a person approved by the director prior to the beginning of

surface mining operations in the affected watershed. The certification shall

be filed on forms prescribed by the director.

Stream byffer ZCNnes

a'

No land within 100 feet of a perennial stream or a stream with a

biological community determined according to Paragraph (c) below shall be

distrubed by surface mining activities, except in accordance with Section

43,05, unless the director specifically authorizes surface mining

activities closer to or through such a stream upon finding-

1. That the original stream channel will be restored; and

2. during and after the mining, the water quantity and qda1ity from the
stream saction within 100 feet of the surface mining activities shall

net be adversely affected.

. The area not to be disturbed shall be designated a buffer zone and marked

as specified in Section 6B.0lc.

A stream with a biclogical community shall be determined by the existence

in the stream at any time of an assemblage of two or more species of

arthropods or mulluscan animals which are:

1. Adapted to fiowing water for all or part of their Tife cycle;

2. Dependent upon a flowing water habitat;

3. Reproducing or can reasonably be expected to reproduce in the water
body where they are found; and

4. Longer than 2 millimeters at some stage of the part of their Tife cycle

spent in the flowing water habitat.
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4C, BLASTING

4C.01 General Regquirements - Each person who conducts surface mining activities

shall submit a plan describing how they comply with all applicable state and
fedaral laws in the use of explosives. A1l blasts that use more than 5
pounds of explosives or blasting agents shall be conducted in accordance with

the provisions of this sub-section.

4C.02 Public Notice of Blasting Operations - At Jeast 10 days, but not more

than 20 days prior to any blasting operations, the operator shall publish on
a form prescribed by the director, a blasting scheduie in a newspaper of
general circulation in the county of the proposed permit area. Copies of the
schecdule shall be distributed by certified mail to each resident within
one-half mile of the permit area, excluding the drainage structures,
haulroads and access roads, unless there will be blasting on or near such
structures or roads. The operator shall publish and distribute in a similar
manner a modified schedule at least 10 days but not more than 20 days prior
to any change in the blasting schedule. The schedules shall not be so
general as to cover all working hours but shall identify as accurately as
possibie the Jocation of the blasting sites and the time periods when
biasting will occur. The schedule shall contain at a minimum:
a. Identification of the specific areas in which blasting will take
place. The specific blasting areas described shail not be Targer than
300 acres with a generally contiguous border;
b. Dates and times when explosives are to be detonated. Time frames shall
not exceed an aggregate of 4 hours in any one day;
¢. Methods to be used to control access to the blasting area;
d. Types of audible warning and all clear signals to be used before and

after blasting.

- 11 -
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4C.02 Blasting scheduie publication. Copies of the schedule shall be distributed

4C.03

by mail to local governments and pubiic utilities and by mail or delivered to
each residence within one-half mile of the permit area described in the
schedule. For the purposes of this Section, the permit area does not inciude
haul or access roads, coal preparation and loading facilities, and
tranqurtation facilities between coal excavation areas and coal preparation
or loading facilities, if blasting is not conducted in these areas. Copies
sent to residences shall be accompanied by information advising the owner or
resident now to request & pre-blasting survey. The person who conducts the
surface mining activities shall republish and redistribute the scheduie by

mail at least every 12 months.

Blast Record -The format for the arrangement and the recording of jtems 1in

the blasting log book is to be on forms prescribed by the director. A

blasting 1og book shall be kept current daily and is to be made availabie at

the operation for inspection by the director and upon written request, by the

public. The blasting log shall include any seismograph reports and shall be

retained for three (3) years and shall include at a minimum the following

data:

a. Name of permittee, operator, or other person conducting the blast;

b. Location, date and time of blast;

c. Name, signature and certification number of blaster-in-charge;

d. Direction and distance, in feet, to nearest structure not owned or leased
by the cperatlor;

e. Weather conditions;

f. Type of material blasted;

-12 -
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Number of holes, burden, and spacing;

Diameter and depth of holes;

Types of explosives used;

Total weight of explosives used;

Maximum weight of explosives detonated within any 8 millisecond

period;

Method of firing and type of circuit;

Type and length of stemming;

If mats or other protections were used;

Type of delay detonator used and delay periods used;

Seismograph records, shail inciude but not be limited to:

1. Seismograph reading, including exact 1ocation of seismograph and
its distance from the blast;

Z. Name of person taking the seismograph reading; and

3. Name of person and firm analyzing the seismograph record.

Shot Tocation;

Sketch of delay pattern;

Maximum number of holes detonated within any eight (8) miliisecond

period; and

Number of persons in blasting crew.

4C.03
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4C.04.

a'

GENERAL MINING AND RECLAMATION PLAN REQUIREMENTS AND BONDING

Blasting Procedures

A1t blasting shall be conducted only during daytime hours, between

sunrise and sunset. Provided that based on public requests or other

coensideration, including the proximity to residential areas, the
director may specify more restrictive time periods. No blasting shai?
be conducted or Sunday. Biasting may not be conducied at times
different than those announced in the blasting schedule except in
emergency situations where rain, lightning or other atmospheric
conditions, or operator or public safety requires unscheduled
detcnations.

Safety precautions

1. Three (3} minutes prior to biasting, & warning signal audibie to
within a range of 1/2 mile from the blast site will be given.
This pre-blast warning shall consist of three (3) short warning
signals of five {5) seconds duration each with five (5) seconds
between each signal. One (1) Yong warning signal of twenty (20)
seconds duration shall be the “all clear® signal;

2. Al approaches to the blast area shall be guarded against
unauthorized entry prior to and immediately after blasting:; and

3. All charged holes awaiting firing shall be guarded and posted .
against unauthorized entry.

A maximum air blast Tevel of 128 decibel Tinear peak shall not be

exceeded at any residence or occupied structure within 1/2 mile of

the blasting site other than coperational facilities of the mine.

- 14 -
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Use of explosives: Surface blasting requirements.

Flyrock, including blasted material traveling along the ground, shall
not be cast from the blasting vicinity more than half the distance to
the nearest dweiling or other occupied structure and in no case beyond
the bounds ¢f the area under permit, or beyond the area of regulated
access required under paragraph (b) of this Section.

Access to an area possibiy subject to flyrock from blasting shall
be regulated to protect the public and livestock. Access to the area
shali be controlied to prevent the presence of Tivestock or
unauthorized personnel during blasting and until an authorized
representative of the person who conducts the surface mining
activities has reasonably determined;

1. That ne unusual circumstances, such as imminent

slides or undetonated charges, exist; and
2. That access to and travel in or through the area

can be safely resumed.
Air blast levels will be measured by an instrument with a 1inear
frequency response range of 6 Hz to 200 Hz or greater.
Except where lesser distances are approved by the director based upon a
pre-blast survey, seismic investigation or other appropriate
investigaticn , blasting shail not be conducted within:
1. 1,000 feet of any building used as a dwelling, school, church,

hospital or nursing facility;

- 15 -

4C.04




Section 4. GENERAL MINING AND RECLAMATION PLAN REQUIREMENTS AND BONDING

2. 500 feet of facilities including, but not limited to, disposal
wells, petroleum, or gas-storage facilities, municipa?l
water-storage facilities, fluid-transmission pipelines, gas or oil
wells, gas or oil-collection Tines, or water and sewage lines;

provided that lesser distances may be approved by the director

except for facilities subject to Articie 4 cf Chapter 22 of the
Code;

3. 500 feet of an underground mine not totally abandoned except with
the concurrence of the West Virginia Department of Mines and the
operator of the underground mine; and

4, -The director may prohibit biasting on specific areas where it is
deemed necessary for the protection of public or private property
or the general welfare and safety of the public.

A particle velocity of two (2) inches per second in any one of the

three mutuaily perpendicular direciions shall not be exceeded at the

nearest residence, building, or structure, other than operational
facilities of the mine. The mutually perpendicular directions are
identified as transverse, vertical and longitudinal.

The maximum weight of explcsive to be detonated within any 8

millisecond period shall be determined by the formula W = (D/60)2Z where

W represents the maximum weight of explosives, in pounds, that can be

detonated in any 8 miilisecond period, and D represents the distance,

in feet, from the nearest residence, building or structure, other than

operational facilities of the mine.

- 16 -
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4C.05

4C.Cé

i. Where a seismograph is used to monitor the velocity of ground motion
and the peak particie velocity 1imit of two (2} inches per second is
not exceeded, the eguation in Section 4C.C4 (h) need not be used.
However, if the equation is not being used, a seismograph record at
the nearest struciure to the blast site shall be cbtained for every
hlast and a record maintained thereof. The director, based on the
physical conditions of the site and in order to prevent injury to
persons or damage to property, may reguire 2 seismograph recording of

any or all blasts.

Certified Biasting Ferscnnel - Each person responsibie for blasting

operations shall possess a valid certification from the director of the

West V¥irginia Department of Mines.

Pre-blasting Survey - Requirements for a pre-blasting survey shall be

governed by the foliowing:

a. Upon a request to the director by a resident or owner of a man-made
dwelling or structure that is Tocated within one-half mile of the
permit area, tﬁé operator shall conduct a pre-biasting survey of the
dweliing or structure and submit a report of the survey to the
director. For nurposes of this section, drainage structures,
haulroads and access roads are not considered part of the permit area
unless blasting is necessary for construction. If a structure is
renovated or aaded to subsequent to a pre-biast survey, then upon
request a survey of such additions and/or rennovation shail be

performed in accordance with this section.
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The applicant or permittee shall conduct the survey to determine the
condition of the dwelling or structure, and to document any pre-blasting
damage and to document other physical factors that could reasonably be
affected by the blasting. Assessments of the pre-blasting condition of
structures such as pipes, cables, transmission lines, welis and water
systems shall be based on the exterior or ground surface condjtions and
other readily available data. Special attention shall be given to the
pre-blasting condition of wells and other water systems used for human,
domestic, animal, or agricultural purposes and to the quantity and
quality of the water.

A written report of the survey shall be prepared and signed by the
person or persons who conducted the survey. The report shall include
recommendations of any special cenditions or proposed adjustment to the
bilasting procedures which should be incorporated into the blasting plan
to prevent damage. Copies of the report shall be provided to the person

requesting the survey and to the director.

4Dd. POSTMINING LAND USE

4D.01 General - All disturbed areas shall be restored in a timely manner to

conditions that are capable of supporting an equal or better use under

criteria and procedures set forth in Section 4D.04 of these regulations.

40.02 Determining Premining Use of Land

d

The premining uses of land to which the postmining land use is compared
shall be those uses which the Tand previously supported if the land

had not been previcusly mined and had been properly managed.

- 18 -
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1. The postmining iand use for land that has been previously mined and
not reclaimed, shail be judged on the basis of the highest and best
use that can be achieved and is compatible with surrounding areas.

2. The postmining land use for Tand that has received improper
management shall be judged on the basis of the premining use of
surrcuncing lands that have received proper manangement; and

3. If the premining use of the Tand was changed within five (5)
years of the beginning of mining, the comparison of postmining use to
premining use shali include a comparison with the historic use of the
Tand as well as its use immediately preceding mining.

The applicant shall submit a narrative of land capability and productivity,

which analyzes the land-use description under Paragraph (a) of this

section. The narrative shall be set forth in the application and shall
provide analyses of:

1. The capabiiity of the land before any mining to support a variety of
uses, giving consideraticon to soil and foundation characteristics,
topography, vegetative cover and the hydrology of the proposed permit
area; and

2. The productivity of the proposed permit area before mining, expressed
as average yield of food, fiber, forage, or wood products from such
lands obtained under high levels of management. The productivity
shall be determined by yieid data or estimates for similar sites based
on current data from the U.S. Department of Agriculture, State
agricultural universities or appropriate State natural resource or

agricultural agencies.




Section 4. GENERAL MINING AND RECLAMATICN PLAN REQUIREMENTS AND BONDING 4D.03

c. The application shall state whether the proposed permit area has been
previously mined, and, if sc, the following information, if
available:

1. The type of mining method used;

2. The coal seams or other mineral strata mined;
3. The extent of coal or other minerals removed;
4. The approximate dates of past mining; and

5. The uses of the Tand preceding mining.

d. The application shall contain a description of the existing land uses
and land use classifications under local law, if any, of the proposed

permit and adjacent areas.

4D.03 Land Use Categories -Land use is categorized in the following groups.

Change from one land use category to another in pf;hining to postmihing-
constituts an alternate land use and the operator shall meet the
requirements of Section 4D.04 and alil other applicable sections of these -
rules and regulations.

a. Heavy Industry -Manufacturing facilities, powerplants, airports or
similar facilities.

b. Light Industry and Commercial Services -0ffice buildings, stores,
parking facilities, apartment houses, motels, hotels, or similar
facilities.

¢. Public Services -Schoels, hospitals, churches, libraries,
water-treatment facilities, solid waste disposal facilities, public
parks and recreation facilities, major transmission 1ines, major
pipelines, highways, underground and surface utilities, and other

servicing structures and appurtenances.

- 20 -
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d.

e.

Residential- Single and multiple-family housing (other than

apartment houses} with necessary support facilities. Support facilities
may include commercial services incorporated in and comprising less than
5 percent of the total Tand area of housing capacity, associated open
space, and minor vehicie parking and recreation facilities supporting the
housing.

Cropland - Land used primarily for the production of cultivated and
close-growing crops for harvest alone or in association with sed crops.
Land used for facilities in suppert of farming operations are inciuded.
Rangeland - Includes rangelands and forestlands which support a cover

of herbaceous or scrubby vegetation suitable for grazing or browsing
use.

Hayland or pasture - Land used primarily for the long-term production

of adapted, domesticated forage plants to be grazed by livestock or cut
and cured for Tivestock feed.

Forestiand - Land with at Teast a 25 percent tree canopy or land at
teast 10 percent stocked by forest trees of any size, including land
formerly having had such tree cover and that will be naturally or
artificialiy reforested.

Commercial Woodland - Where forest cover is managed for commercial
production of timber products.

Impoundments of water - Land used for storing water for beneficial

uses such as stock ponds, irrigation, fire protection, recreation, or

water supply.




Secticon 4,

GENERAL MINING AND RECLAMATION PLAN REQUIREMENTS AND BONDING 40.G4

Fish and wildlife habitat and recreation lands - Wetlands, fish and
wildlife habitat, and areas maraged primarily for fish and wiiglife or
recreation.

Combined uses - Any appropriate combination of land uses where cne

land use is designated as the primary land use and one or more other Tand

uses are designated as secondary land uses.

4D.04 Criteria for Approving Alternative Postmining Use of Land - An

alternative postmining Jand use shall be approved by the director after

cansultation with the landowner or the land-management agency having

Jurisdiction over state or federal Tands. Proposals to remove an entire

coal seam running through the upper fraction of a mountain, ridge, or hill

by remcving all of the overburden and creating & Tevel plateau or gently

rolling contour with no highwalis remaining, must also meet these

criteria.

a.

b.

The proposed land use is compatible with adjacent land use and, where
applicablie, with existing local, state or federal land use policies and
plans. A written statement of the views of the authorities with
statutory responsibilities for land use policies and plans shall
accompany the request for approval. The permittee shall obtain any
required approval of local, state or federal iand management agencies,
including any necessary zoning or other changes necessarily required for
the final tand use.

Specific plans have been prepared which show the feasibility of the
proposed land use as related to needs, projected Tand use trends, and
markets and that inciude & schedule showing now the proposed use will be

developed and achieved within a reasonable time after mining and be
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sustained. The director may require appropriate demonstrations to show
that the planned procedures are feasible, reasonable, and integrated with
mining and reclamation, and that the plans will result in successful
reciamation.

Provision cof any necessary public facilities is assured as evidenced

by letters of commitment from parties other than the permittee, as
appropriate, to provide them in a manner compatible with the permittee's
plans.

Specific and feasible plans for maintenance of the postmining land

use including letters of commitment from parties other than the

permittee as appropriate, if the postmining land use is to be developed
by such parties.

The plans are designed under the general supervision of a registered
professional engineer, or other appropriate professional, who will ensure
that the pians conform to applicable accepted standards for adequate Tand
stability, drainage, and vegetative cover, and aesthetic design
appropriate for the postmining use of the site.

The proposed use or uses will neither present actual or probable

hazard to public health or safety nor will they post any actual or
probable threat of water flow diminution or pollution.

The use or uses will not invoive unreasonable delays in reclamation.
Necessary approval of measures to prevent or mitigate adverse effects

on fish and wildiife has been obtained from the director and appropriate
state and federal fish and wildlife management agencies.

Proposals to change premining land uses of range, fish and wildlife

habitat, forestland, hayland, or pasture to a posimining cropland use,
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where the cropland would require continuous maintenance such as seeding,

plowing, cultivation, ferti]i;ation, or other similar practices to be

practicable or to comply with applicable federal, state and local laws,
shall be reviewed by the director to assure that:

1. Tﬁere is a firm written commitment by the operator or by the
landowner or land manager to provide sufficient crop management
after release of applicable performance bonds to assure that the
proposed postmining cropland use remains practical and reasonable;

2. There is sufficient water available and committed, to maintain crop
production; and

3. Topsoil quality and depth are shown to be sufficient to support the
proposed use.

j. Proposal must meet all other applicable requirements of the Act.

4E. FISH AND WILDLIFE CONSIDERATIONS

4£.01. Prior to the issuance of an SMA pumber and as a part of the Tands unsuitabie

inguiry, the director, after consultation with other appropriate agencies,

shall make a determinaticn as to the necessity for a study of the potential

impacts of the proposed operation on the fish and wildlife resources of the

affected area.

a. If such a study is determined to be necessary, the Reclamation Division
in consultation with the Wildlife Division and such other agencies as
deemed necessary, shall determine the level of detajl and area of such

studies.
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42,02, Protection of fish, wildlife, and related environmental values .

GENERAL MINING AND RECLAMATION PLAN REQUIREMENTS AND BONDING 4E.02

a‘

. A person who conducts surface mining activities shali promptly

Any person conducting surface mining activities shall, tc the extent

possible using the best technology currently available, minimize o
disturbances and adverse impacts of the activities on fish,

wildiife, and related environmental vaiues, and achieve enhancement

of such resources where practicable.

report o the director the presence in the permit area of any
critical habitat of a threatened or endangered species 1isted by the
Secretary, any plant or animal listed as threatened or endangered by

the State, or any bald or golden eagle, of which that person becomes

aware and which was not previously reported to the director by that
person.

A person'who conducts surface mining activities shall ensure that
the design and construction of electric power lines and other
transmission facilities used for or incidental tc the surface mining
activities on the.permit area are in accordance with the guidelines
set forth in Environmental Criteria for Electire Transmission System
(USDI, USDA (1870}), or in alternative guidance manuals approved by
the director.

Each person who conducts surface mining activities shall, to the

extent possible using the best technology currently available:
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10

Fence roadways where specified by the director to guide Tocally
important wildljfe to roadway underpasses. HNo new barrier shall be
created in Known and important wildlife routes;

Locate and/or operate haulroads or access roads so as to avoid or
minimize impacts to important fish and wildlife species or other species
protected by state or federal law;

Restore, enhance where practicable or maintain natural riparian
vegetation on the banks or streams, lakes, and other wetland areas;
Adequately protect wildlife from access to ponds which contain

hazardous concentrations of toxic-forming materials,

. Afford proteciion to aquatic communities by avoiding siream

channels as required, or restore stream channels as required.

Restore, enhance where practicable, or avoid disturbance of

habitats of unusually high value for fish and wildiife;

Protect aquatic communities by maintaining adequate buffer zgnes
where possible. If disturbance of aguatic communities is unavoidable,

restoration must be provided for as set forth in the pre-plan;

. Not use persistent pesticides on the area during surface mining and

reciamation activities, unless approved by the director; and
To the extent possibie prevent, control, and suppress range,
forest, and coal fires which are not approved by the director as part of

a management plan.
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4E.03. Habitat Development - Where fish and wildlife habitats are proposed as

4F.

4F.01

the post mining land use, the following will be required:
a. A1} appiicable requirements cf sub-section 4F shall be met with
regard to adequate vegetation cover for bond release purposes;
b. Plant species shall be selected on the basis of the following; and
1. HNutritional vaiue for wildlife;
2. Uses for cover value for wildlife;
3. Ability to support and enhance habitat after bond release; and
4. Distribute plant groupings to maximize habitat improvement such
as edge effect and cover or such othar bepefits that may be
desired.
c. Experimental wildlife planting may be conducted in Tieu of the above
when approved by the director and conducted under the guidance of an

approved wildlife biologist.

REVEGETATION

General

a. Objective - To guickly establish a vegetative cover on all disturbed
areas te minimize erosion, provide econcmic benefits and restore
aesthetic appeal. Revegetation will be concurrent with the cperation
as mining and backfilling progresses and be carried out in a manner that
encourages & prompt vegetative cover and recovery of productivity

Tevels compatible with the approved postmining land use.
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Achievement - Plants that will give a quick permanent cover and
enrich the soil shall be given priority. A temporary cover shall be
established as contemporansously as practicable with backfilling and
grading until & permanent cover is established in accordance with the
Act and these rules and regulations. A temporary or permanent cover
shall be established by the end of the first growing season, anc a
permanent cover shall be established by the end of the second growing
season.

General Requirements - Each operator shall establish on all

affected land a diverse, effective, and permanent vegetation cover of
an appropriate seasonal variety native to the area of disturbed jand
or species that supports the approved postmining iand use. Each-
operator who conducts surface coal mining operations on prime
farmiand shail meet those revegetation requirements as set forth in
Section 4G.

A1l revegetaticn shall be in accordance with the pre-plan and

carried out in a manner that encourages a prompt vegetative cover

and recovery of productivity Tevels compatible with the approved
postmining land use and in accordance with the accepted technical
guides as approved by the director.

A1l disturbed Tand, except water areas and surface areas of roads
that are approved as a part of the postmining Tand use, shall be
seeded or planted to achieve a permanent vegetative cover of the
appropriate seasonal variety native to the area of disturbed Tand.
The vegetative cover shall be capable of stabilizing the soil surface

from erosion.

- 28 -
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g. Vegetative cover shall be considered of the appropriate seasonal
variety when 1t consists of a mixture of species of equal or superior
utility for the approved postmining land use when compared with the
utitity of naturally-occurring vegetation during each season of the
year.

h., If both the premining and postmining land uses are cropliand, planting
of the crops normally grown will meet the requirements of paragraph
4r.01(a)

j. The person who conducts surface mining activities shall;

1., Maintain any necessary fences and proper managemeni practices and

2. Conduct perijodic measurements of vegetation, soils, and water
prescribed or approved by the directer to identify conditions
during the applicable period of liability specified in Paragraph (b}

of this section.

4F.02 Minesoil Characteristics

a. Surface mining of minerals and removal of overburden results in
minesoil which varies greatiy in fertility, acidity, and stoniness.
These three characteristics, together with steepness ¢f slope, shall
be used in determining characterization for the purpose of
establishing vegetation. Premining overburden sampiing and analysis
or previous experience and correlation data, shall be submitted with
the pre-plan for all acid-producing seams. The plan shall identify
toxic strata and provide planned handiing and final placement for

acid strata.
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4F .03 Minesoil Analysis

T — S ——— ﬁ
GENERAL MINING AND RECLAMATICON PLAN REQUIREMENTS AND BONDING 45,03

Overburden analysis is to be in accordance with standard procedures
outlined in Envirgnmental Protection Agency Manual No. 600/2-78-054
(Field & Laboratory Methods Applicable to Overburdens and Minesoils}) or
other methods approved by the Department of Natural Resources. Minesoi]

classification shall be in accordance with Table 1.

a.

4F.04 Function of Annual and Biennial Cover Crops

Tests for minesoil acidity, expressed as pH, shall be made after

final grading and before seeding or planting. A minimum of ten (10}
random sampies shall be taken at points distributed uniformly over the
disturbed area. Minesoil tests may be made with accepted field
indicators or other approved fechniques. Minesoils with chemical
characteristics that could restrict vegetation establishment and
growth shall be analyzed by a soil laboratory approved by the
director. The results of these tests shall be Tiled with the final

planting plan.

a.

On areas where excessive erosion is iikely to occur, rapid
establishment of vegetative cover shall be reguired. Seeding of

annuals and biennials on such areas shall be considered as a means for

achieving temporary vegetative cover and not acceptable as permanent

cover. See Table 2D.
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47.05. Development of Planting Plan - Planting pians will be a part of the

premining and reclamaticn plan. The mining plan and the projected -

configuration after mining will be the basis for ¢lassifying the area as

follows:

a. A prediction of the minesoil class and the basis for the same;

b. Treatment to neutraiize acidity;

¢. Mechanical seed bed preparation;

d. Rate and anaiysis of fertilization;

e. Rates and types of mulch;

T. Perennial vegetation including herbaceous and woody plants where
appropriate, rate and species;

g. Areas to be planted or seeded to treses and shrubs;

h. Land use objective; and

i. Maintenance schedule if appropriate.

4F.06. Development of Final Planting Design - A final planting plan shall be

prepared and submitted to the director for his approval within thirty (30)

days after the grading and backfilling of the operation have been approved.

4F.07. Plant Material Selecticn and Treatment:

a. All planting plans including woody vegetation will include provisions
for herbaceous cover using a suitable mixture from Table 2, 2A
and 2-B. The selection of seeds and piant species shall be
based on job description, elevation, s0il conditions, and land

use.
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Establishment of grass, legume or perennial grass cover

crop shall require the following treatment:

1. Innoculation of legume seed with proper strain;

2. Triple innoculation rate if hydroseeded;

3. Protection of seeded minesoil area from grazing livestock;
&, Application of 1ime fo proper pH for mixture shall be in

accordance with Table 2, 2A and 2-B;

5. Preparation of seedbed by harrowing, discing or other approved
metnods; and

6. Fall seeding for legumes should be completed by September lst.

Maintenance of cover crop shall be carried out by the operator or his

assignee until the cover crop is adjudged by the director to be

satisfactorily established in accordance with sub-section 4F.09 of this

section.

On minesoil material prepared for weodland and/or wildiife use, one

of the mixtures with specified proportions and treatment from Table 2,

2-A and 28 of these regulations shoulcd be used.

1. Establishment of plant growth should require:

{a) Black locust seed must be seventy percent (70%) or more
viable. A1l legumes must De innoculated and must be protected
from grazing iivestock. Triple innoculation rate if
hyvdroseeding.

2. Spring planting of seedlings shall be compieted prior to May Ist.
After appopriate field trials other species of trees, shrubs, grasses,
legumes or vines may be substituted for native species if approved by

the director and meet the following cenditions:
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1. The species are necessary to achieve a quick, temporary, and

stabilizing cover that aids in controlling erosion; and measures

to establish permanent vegetation are included in the approved plan; __
2. Tne species are compatible with the piant and animal species of

the region and will achieve the approved postmining land use; and
3. The spacies meét the requiréments of appiicable state and

federal seed or introduced species statues.

4F .08, Mulch

1. Mulch Specifications: Mulch shall be used on all disturbad areas.

Approved materials and minimum rates to be applied are as follows:
Material Rate/Acre
Straw or hay i 1-1/2 - 2 tons materials may be anchored
with asphalt emuision or other techniques
approved by the director.
Wood Fiber or Wood 1,500 Tbs.

Cellulose Products

Shredded Bark "EQ cubic yards
Paper Shredded 1,500 1bs.
Argro - Mulch 1,500 Ibs.

The following materials may be used with wood fiber or wood
celiulose on a Tlimited basis upon approval by the director.

Minimum Rate/Acre for Wood

Material , Rate/Acre . Fiber or Wood Cullulose

Genaqua 743 25 gallons 500 1bs. 7
‘nbhraso] Ak

or HA 25 gallons 500 1bs.

Aerospray 70 25 gallons 500 1bs.
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4F.09. Standards for Evaluating Vegetative ther

a.

Final Planting Report - A planting report shall be prepared by tﬁe
operator and filed with the director on the prescribed form when the
ptanting of a permit area is completed. A1l planting reperts shall
be certified by the operator or by the party which the gperator
contracted for planting.

Time for Inspection - Prior to the recognized spring and fall

planting seasons, the operaior shall review all disturbed areas. The

operator shall then cause those areas deficient of vegetative cover
to be retreated, graded, seeded, planted, muliched, 1imed, efc., fo
estabiish a satisfactory stand of vegetation.

Standards for success -3Success of revegetation shall be measured by

techniques approved by the director.

1. Comparison of ground cover shall be made based on technical
procedures and standard random sampling techniques approved by
the director; and

2. Productivity for revegetated areas shall be assessed on a
compariscn basis utilizing the following criteria as the
standard:

a. Productivity for the revegetated species must equal 90% of
what is considered normal productivity for that species under

normal conditions.
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Standards for Perennials -Standards for legumes and perennial grasses
shall require at least a ninety percent (90%) ground cover.
Substandard areas shall not exceed one-fourth (1/4) acre in size nor
total more than ten percent {10%) of the area seeded. The period of
extended responsibility under the performance bond requirements starts
after the last year of augmented seeding, fertilizing, irrigation or
other work and continues for not Tess than five growing seasons;

Provided that, exceptions may be authorized by the director under the

following standards:

1. For areas to be developed for industrial or residential use less
than two years after regrading is completed, the ground cover of
Tiving plants shall not be Tess than required to control erosion,
and;

2. For areas to be used for cropland, success in revegetation of
cropiand shall be determined on the basis of crop production from
the mined area. Crop production from the mined area shall be
egual to or greater than that of the approved standard for the
Tast two consecutive growing seasons of the five growing season
1iability period. The applicable five growing season periad of
responsibility for revegetation shall commence at the date of

initial planting of the crop being grown.
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¥

e, Standards for Woodiand and/or Wildlife - On areas to be developed for
woodland and/or wildiife use, success of vegetation shall be determined
on the basis of tree and shrub survival and ground cover. Standards for
woody plants shall require a seventy percent (70%) estabiishment of
ground cover of legumes and perennial grasses, and 450 trees {including
volunteer tree species} and/or planted shrubs per acre, comprising a
satisfactory vegetation ground cover sufficient to control erosion.
Substandard areas shall not exceed one-fourth (1/4) acre in size ner
total more than twenty percent (20%) of the area seeded or planted.

Provided that where a wiidlife planting plan has been approved by a

professional wildlife bioicgist and proposes a stocking rate of less
than 450 trees or shrubs per acre the standard for revegetation shali
meet those standards contained in 4F.C% d.

f. Standards for Commercial Wcodiand -This subsection sets forth forest
resource censervation standards for reforestation operations to ensure
that a cover of commercial tree species, sufficient for adeguate use of
the avaiiable growing space, is established after surface mining
activities.

1. Stocking, i.e. the number of stems per unit area, will be used
tc determine the degree to which space is occupied by well-
distributed, counitable trees.
(a) Root crown or root sprouts over 1 foot in height shali
count as one toward meeting the stocking reguirements. Where

muttiple stems occur only the tallest stem will be counted;
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(b} A countable tree means a tree that can be used in
calculating the degree of stocking under the following cri-
terja; and
(1) The tree shall be in place at least two growing
seasons,

(2} The tree shall be alive and healthy; and

{3} The tree shall have at Teast one-third of its lengtn
in live ¢rown.

(c) Certain areas, such as permanent roads and surface water
drainage ways on the revegetated area, shall not require .

stocking.

2. The fecllowing are the minimum performance standards for areas

where commercial woodland is the approved postmining land use;

(a) The area shall have a minimum stocking of 600 trees per
acre;

{b) A winimum of seventy-five percent (75%) of countable
trees shall be commercial tree species as reflected in the
approved planting pian; and

(¢c) Upon request for bond release, the number of trees and the
ground cover shall be determined approved by the director when
the survival is equal to or greater than 450 trees par acre

and there is 70% herbaceous cover.
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4F.10 VYegetation Inspection Report - In no instance shall the official

vegetative cover evaluation be carried out until the pianting and
seeding concerned has survived two years after the Tast augmented
seeding. A vegetation inspection report shall be prepared and filed
following inspection to determine that the above evaluative standards
have been complied with. If acceptable, the director may then release

an additicnal twenty-five percent {25%) of the bond or collateral.

4F.11 Final Inspection Report - Upon expiration of five growing seasons

following the date of the Tast augmented seeding or planting and upon
report by the operator for final bond release, a final vegetation
evaiuation shall be made by the inspector. If it is determined at that
time that the provisions of subsection 4F.10 have been met, a final
inspection report shall be filed by the inspector and the remainder of

the bond released.

4F .10
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TABLE ONE

CLASSIFICATION OF MINESOILS WITHIN SOIL TAXONOMY

Minesoils of all ages are now being grouped under the category called
spolents. This means recognition that these highly disturbed or manmade soils
deserve the same attention, classification and management as other soils.

1,

10,

Fieldcrest is a family of minesoils centaining a mixture of rock types.
It has an acid but not extremely acid profile. Texture is Toamy;
mineralogy is mixed and fertility is medium. These are probably the most
widespread minescils in West Virginia.

Postoak is a minesoil family containing a dominance of mudstone material. It
1s near neutral in profile reaction; fine loamy texiures and relatively fertile.

Widen minesoils are dominated by carbon rich coarse fragments or mine waste.
They are acid in reaction but respond well to liming and revegetation.

Brandonvilie minesoils are dominated by shaly (fissile) coarse fragments.
They are Toamy in texiure, have mixed mineralogy, are moderately acid and
moderately fertile.

*Vajley Point minesoils are dominated by sandstone coarse fragments. They are
coarse i1oamy in texture, have siiiceous mineralogy, Tow fertility and are
extremely acid. These minesoils provide stable roadways and building sites.

*Birdcreek minescils are similar to Yalley Point soils but are acid
instead of extremely acid.

Killarm minesoils contain a mixture of rock types. The provile is neutral
in reaction. Texture is medium loamy. Mineralogy is mixed and fertility
(except nitrogen) is relatively high,

OQverfield minesoils contain a mixture of rock types. The profile is extremely
acid (pH is below 4 at 10 inches). Texture is medium Toamy. Mineralogy fis
mixed. Fertility is medium but acid related toxicity must be remedied by
topsoiling or massive 1liming in order to get desirable plant growth.

Shawneetown minesoils have less than 10% rock fragments in the profile. The
reaction is neutral; texture is fine loamy; mineralogy is mixed and fertility
is relatively high except for nitrogen. These minesc¢ils are suitabie for
cultivated cropping, but may not be present in mappable units in West Virginia.

Pursglove minesoils are 1ike Widen except that they are extremely acid and
require covering with favorabie material or massive Timing for satisfactory
revegetion. '

*Soils 5 and 6 freguently occur togéther in'Cémp1ex patterns. These ten
spolents cover most but not all minesoils in West Virginia. Other named
minesoils have been identified and described and can be classified on request.
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TABLE TWO

T APPROVED WOODLAND PLANT MIXTURES

_ {Nursery Grown Seedlings)

10.

1.

B8lack Locust {3000")
White Pine

Black Locust (3000")
Virginia Pine

Scotch Pine
White Pine
Red Pine {above 2000")

Virginia Pine {below 2500")

Black Locust {below 3000")
Tutip Poplar (below 3000 )

Sycamore {below 2500")
Red Qak

Autumn OTive and adapted
pire or hardwoods

European Black Alder
{(below 2500')

Sycamore

Indigo Bush

Autumn Oiive

European Black Alder
Black Locust

Sweet Crab Apple*
Washington Hawthorne*®

Blackberry*

Grey Dogwood*
Silky Cornell*

Plant in bands 6 rows or movre in width
Black Locust not to exceed 50%

Plant in bands 6 rows or more wide
Black Locust not to exceed more than 50%

Use mixture of two or more if available
Plant in bands & rows or more

Use up to one-half locust with one or
more of hardwcod species. Plant in
bands €& or more rows in each species

Where owner's interest is wildlife im-
provement, plant in bands of 3 to 6
rows preferable with pines or in blocks
of one-fourth acre spaced 600' apart

Use these plantis where protection from
grazing is impractical or protection
will not be maintained. For wildiife
nabitat improvement use 3 to & row bands
where two or more species are planted.

Use European Biack Alder where pH is
near 5.5

Use only c¢n steep erodibie outslopes.

On bench of areas where owners primary
interest is wiidlife habitat improve-
ment, plant in ¢lumps of 12 spaced 10' to
12" apart. Clumps should be spaced 200'
to 300" apart, planted in between with
pine, Indigo Bush or Autumn 01ive.

Piant on bench spaced 6 % 6 in blocks 100
plants per block.

Cn bench near water impoundments spaced
8 x 8.

*Should be planted only on the more favorabie sites. Preferably a north or
northeastern aspect with a pH of 5.5 or above.
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Section 4. GENERAL MINING AND RECLAMATION PLAN REQUIREMENTS AND BONDING
TIME OF SEEDING

Surface Mine Reciamation Areas

Cptimum Times to Seed Are --

February 1 to March 15: Broadcast seed on surface with no mechanical tiilage.

April 15 to June 15: Broadcase or seed with a drill on prepared seedbed; mulch
following seeding where required.

August 1 to August 31: Broadcase or seed with a drill on prepared seedbed; muich
following seeding.

On disturbed areas where it is difficult to prepare a seedbed, lime shouid be
applied as needed as soon as regrading is complete. Fertilizer and seed can be
applied together in a hydroseeder promptly after final grading and preferably before
much rainfall. Tne area should be mulched according to specifications in the rules
and regulations. Areas where stand is not satisfactory should be sceded again in
six to twelve months.

If backfilling and final grading is completed ou:t of a favorable seeding time apply
the required lime and fertilizer and seed with an annual species to stabilize the
area until a favorable seeding time is reached. The area should then be tilled and
a perennial grass-legume mixture seeded on the area. Annual species are only
temporary and will not replace the perennial grasses as required in the rules and
reguiations. N

Best Seeding Times for Legume and Grass Species

Spring Seeding Late Summer Seeding
(March-April) (August)
Perennial Legqumes
Alfafta - ' Yes Yes
Birdsfoot trefoil Yes Yes
Crown vetch Yes Yes
Sericea lespedeza Yes No
Perennial Grasses
Deer Tongue Yes No
Orchardgrass Yes Yes
Perennial ryegrass Yes Yes
Redtop Yes : Yes
Tall fescue Yes Yes
Heeping lovegrass Yes No
Annuals
Oats March-April-May
Wheat : August-September-Qctober
Rye September-October-November
Sudangrass May-dune-July
Buckwheat © o dune-duly
Annual ryegrass © March-April-May-June
August-September
Hairy vetch August-September
Sweet Clover March-Apri]
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Section 4. GENERAL MINING AND RECLAMATION PLAN REQUIREMENTS AND BONDING aG.

4G.

4G.01

4G.02

4G.03.

PRIME FARMLANDS

Applicability - Surface operations conducted on prime farmlands shall

comply with all requirements set forth in the Aci and these regulations.

Identification of Prime Farmland - Prime farmland shall be identified on the

basis of soil surveys submitted by the applicant. The director also may
require data on drajnage, fiood conirol, and subsurface watsr management.

The reguirement for submission of soil surveys may be waived by the
director if the appiicant can demonstirate according to the procedure cutlined
in 4G.03 of this section that no prime farmlands are involved. Soil surveys
shall be conducted according to standards of the National Cooperative Soil
Survey, which inciudes the procedures set forth in the U. S. Department of

Agriculture Handbooks 436 (Soil Taxonomy) and 18 (Soil Survey).

Negative Determination of Prime Farmland - The land shall not be

considerad as prime farmiand where the applicant can demonstrate one or more

of the following situations:

a. Lands within the proposed permit boundaries have been used for
production of cultivated crops for less than 5 years out of 20 years
preceding the date of the permit application; provided that for lands
obtained after passage of the Act and retired from farming, the twenty
years shall precede the date of acquisition, including purchase, lease or
option, of lands, for the purpose of mining.

b. The stope of a land within the permit area is 10 percent or greater;
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Section 4. GENERAL MINING AND RECLAMATION PLAN REQUIREMENTS AND BONDING - 45,04

c. Other factors exist, such as a very rocky surface, or the land is
frequently flooded during the spring or fall season more often than once
in two years, which clearly places all land within the area othide the
purview of prime farmiand; or

d. A written notification based on scientific findings and soil surveys that
land within the proposed mining area does not meet the applicability
requirements for prime farmiands and is submitted to the director by a
qualified person cther than the applicant, and is approved by the

director.

4G.04 Plan for Restoration of Prime Farmland - The applicant shall submit fo the

director a plan for the mining and restoration of any prime farmland within

the proposed permit boundaries. This plan shall be used by the director in

Jjudging the technological capability of the applicant to restore prime

farmlands. This plan shali include:

a. A descripticn of the original undisturbed soil profile, as determined
from a soil survey, showing the depth and thickness of each of the soil
horizons that collectively constitute the root zone of the locally
adapted crops and are to be removed, stored, and replaced;

b. The proposed method and type of equipmeni to be used for removal,’
storage, and repiacement ¢f the soil in accordance with Section 4G.05 of
these regulations; |

c. The location of areas to be used for the separate stockpiling of the

s0il1 and plans for soil stabilization before redistribution;
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Section 4. GENERAL MINING AND RECLAMATION PLAN REQUIREMENTS AND BONDING 4G.05

d. If applicable, documentation such as agricuitural school studies
or other scientific data from comparable areas that supports the use
of other suitable material, instead of the A, B, or C soil horizon,
to cbtain on the restored area equivalent or higher teveils of yieid
as non-mined prime farmlands in the surrounding area under equivalent
levels of management;

e. Plans for seeding or cropping the finat graded mine land and the
conservation practices to control erosion and sedimentation during
the first 12 months after regrading is completed. Proper adjustments
for seasons must be made so that final graded land is nct exposed to
erosion during seasons when vegetation or conservation practices
cannot be established due to weather conditions; and

f. Available agricultural school studies, company data, or other
scientific data for comparabie areas that demonstrate that the
applicant using his proposed method of reclamation will achieve,
within a reasonable time, equivalent or higher levels of yield after

mining as existed before mining.

4G.05 Special Requirements - For ail prime farmiands to be mined and reclaimed,

the applicant shall meet the following special reguirements.

a. A1l soil horizons to be used in the reconstruction of the soil shall be
removed before drilling, blasting or mining to prevent contaminating the
soil horizons with undesirable materials. Where removail of soil horizons
result in erosjon that may cause air and water pollution, the director
shall specify methods of ireatment to control erosion of exposéd

overburden. The operator shali;
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Section 4. GENERAL MINING AND RECLAMATION PLAN REQUIREMENTS AND BONDING 4G, 0%

1. Remove separately the entire A horizon or other suitable soil
materials which will creat a final soil having an equal or greater
productive capacity than that which existed prior to mining in 2
manner that prevents mixing or contamination with other material
before replacement;

2. Remove separately the B horizon of the natural soil or a
combination of B horizon and underiying C horizon or other suitable
s0il material that will create a reconstructed root zone of equal or
greater productive capacity than that which existed prior to mining
in a manner that prevents mixing or contamination with other
material; and

3. Remove separately the underlying C horizons or other strata, or a
combination of such horizons or other strata to be used instead of
the B horizon that are equal or greater thickness and that can be
shown to be equai or more favorabie for plant growth than the B
horizon, and that when replaced will create in the reconstructed
so0i1l a final root zone of comparabie depth and guality to that which
existed in the natural scil.

b, If stockpiling of soil horizons is allowed by the director in lieu of
immediate replacement, the A horizon and B horizon must be stored
separately from each other. The stockpiles must be placed within the
permit area and where they will not be disturbed or exposed to excessive
erosion by water or wind before the stockpiled horizons can be
redistributed on terrain graded to final contour. Stockpiles in place

fer more than 30 days shall be protected from erosion.
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Section 4.

d.

GENERAL MINING AND RECLAMATION PLAN REQUIREMENTS AND BONDING

Scarify the final graded Tand before the soil horizons are

replaced.

Replace the material from the B horizon, or other suitable material

specified ir Section 4G.04(d) or 4G.05(a)(2) of these regulations in

such a manner as to avoid excessive compaction of overburden and to

a thickness comparable to the root zone that existed in the se¢il

before mining.

Replace the A horizon or other suitable soil materials, which will

create a final soil having an equal or greater productive capacity

than existed prior to mining, as the final surface soil layer to the
thickness of the original soil as determined in this subsection.

1. Prevents excess compaction of both the surface layer and
underiying material and reduction of permeability to less than
0.06 inch per hour in the upper 20 inches of the reconstructed
soil profile; and

2. Protects the surface layer from wind and water erosion before it
is seeded or planted.

Apply nutrients and soil amendments as needed to establish quick

vegetative growth.

4G.05




Section 4. GENERAL MINING AND RECLAMATICN PLAN REQUIREMENTS AND BONDING 4G.06

4G.06., Revegetation - Each person who conducts surface coal mining and

reclamation operations on prime farmland shall meet the following

revegetation requirements during reclamation:

a. Foliowing soil replacement, that person shall establish a vegetative
cover capable of stabilizing the soil surface with respect to erosion.
A1l vegetation shall be in compliance with the plan approved pursuant to
Section 4F and carried out in a manner that encourages prompt vegetative
cover and recovery of productive capacity. Seeding and planting of
disturbed areas shall be conducted during the first normal perijod for
favorable planting conditions after final preparation. Suitable mulch
and other s0il stabilizing practices shall be used on all regraded and
top-soiled areas.

b. Within a time period specified in the permit, but not to exceed 10 years
after completion of backfilling and rough grading, any portion of the
permit area which is prime farmland must be used for crops commonly
grown, such as corn, soybeans, cotton, grain, hay, sorghum, wheat, oats,
barley, or other crops on surrounding prime farmiand., The crops may be
grown in rotation with hay or pasture crops as defined for cropland. The
director may approve a crop use of perennial plants for hay, where this
is a common long term use of prime farmland soils in the surrounding
areda. The level of management shall be equivalent to that on which the

target yields are based.
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Section 4. GENERAL MINING AND RECLAMATION PLAN REQUIREMENTS AND BONDING aH.

C. Measurement of success in prime farmland revegetation will be
determined based upon the technigues approved in the permit. As a
minimum, the following standards shall be met:

1. Average annual crop production shall be determined based upon a
minimum of 3 years data. Crop production shall be measured for the
three years immediately prior to release of bond;

2. Revegetation on prime farmland shall be considered a success
when the adjusted 3 year average annual crop production is
equivaient to, or higher than, the predetermined target level of
¢rop production specified in the permit; and

3. Adjustment for weather induced variability in the annual mean

crop production may be permitted by the director.

4. BONDING

4H.01 An operator shall not conduct surface mining operations which result in

disturbed area prior to such area being bonded in accordance with Section 12

of the Act and this section.

44.02 Form of the Performance Bond -

a. The form of the performance bond shall be approved by the director in
accordance with the provisions of Section 4H.03 and 4H.C4. The director
shall a]lgw at the option of the operator:

1. A surety bond,
2. A collateral bond,
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GENERAL MINING AND RECLAMATION PLAN REQUIREMENTS AND BONDING 4H.03

5. Combined surety/escrow bonding, or

6. A combination of any of these bonding methods.

4H,03 Period of Liability

a. Liabitity under performance bond{s) shall continue until all reclamation,

restoration and abatement work required by the Act, these regulations,
and the approved pre-plan are completed.

In addition to the requirements set forth above, a percent of liability
as set forth in Section 26(c) of the Act shall continue for a minimum of
five (5) growing seasons beginning after the last year of augmented
seeding, irrigation, fertiljzation or other work except as approved in
subsections (c¢) & {d), of this section.

The director may approve selective husbandry practices, exciuding
augmented seeding, fertilization, or irrigation, without extending the
period of bond liability, if the permittee can demonstrate that
discontinuance of such measures after the liability period expires will
not reduce the probability of permanent revegetation success. Approved
practices may include pest and vermin control, pruning, and repair of any
ritls and gullies and any reseeding and/or transplanting specifically
necessitated by such actions, but shail be normal conservation practices
within the region for unmined lands having land uses similar to the
approved postmining iand use of the area covered by the bond.

A portion of a bonded area requiring extended 1iability because of
augmentation may be separated from the original area and bonded
separately upon approval by the director. Before determining that
extended 1iability should apply to only a portion of the original

bonded area, the director shall determine that such portion --
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Section 4. GENERAL MINING AND RECLAMATION PLAN REQUIREMENTS AND BONDING 4H.04

1. Is not significant in extent in relation to the entire area under
the beond; and

2. Is 1imited to isolated, distinguishable, and contiguous portions of
the bonded area and does not comprise stattered or intermittent
occurrences throughout the bonded area.:

e. If an area is separated under Subsection (d) of this Section, that
portion shail be bonded separately and tne a;piicab]e period of 1iability
shall commence anew. The period of 11ab11ity for the remaining area
shall continue in effect without extension.

f. If the director issues a written finding apprhving a long-term intensive
agricultural land use, the operation shall be exempt from the

requirements of 4F. Such a finding shall not tonstitute a grant of an

exception of the bond-Tiability periods of this Section.

4+.04 Terms and Conditions of the Bond N

a. Surety bonds shall be subject to the following conditions:

1. The director shall not accept the bend of a surety company unless
the bond is not be cancellable by the surety at any time for
any reason including, but not Timited to non-payment of premium or
bankruptcy of the permittee during the perijod of Tiability.
Surety bond coverage for permitted lands not disturbed may be
cancelled with the consent of the director; provided, the surety
gives at least sixty days notice to both the permittee and the
director of the intent to cancel prior to cancelilation. Such
notice shall be by certified mail and shail}not be effective until

received by both the pekmittee and director. Cancellation shall
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Section 4. GENERAL MINING AND RECLAMATION PLAN REQUIREMENTS AND BONDING 4H.04

not be effective for lands subject to bond coverage which are

disturbed after receipt of notice, but prior to approval by the

director. The director may approve such cancellation only if a

replacement bond is filed by the permittee prior to the canceillation

date, or the permit is amended so that the surface coal mining
operations approved under the permit are reduced to the degree
necessary to cover all the costs attributable to the completion of
reciamation operations on the reduced permit area in accordance with

Section 12 of the Act and the remaining performance bond 1iability.

The director shall not accept a surety company's bond in excess of the

company's maximum single obligaticn as provided by State law unless

the surety company satisfies State law for exceeding that limit.

The director shall not accept surety bonds from a surety company for

any person, on all permits held by that person, in excess of three

times the company's maximum single obiigation as provided by State
law.

The director shail provide in the bond that the amount shali be

confessed to judgment upon forfeiture.

The bond shall provide that the surety and the permitiee shali be

Jjoeintly and severally 1iable; and .

The bond shall provide that:

(a) The surety will give prompt notice to the permittee and the
director of any notice received or action filed alleging the
insolvency or bankrupicy of the surety, or alleging any.
violations of reguiatory requirements which could result in

suspension or revocation of the surety's license to do business;
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Section 4. GENERAL MINING AND RECLAMATION PLAN REQUIREMENTS AND BONDING 4H.04

{b) In the event the surety beccmes unable to fulfill its
obligations under the bond for any reason, notice shali be
given immediately to the permittee and the director.

(¢} Upon the incapacity of a surety by reason of bankruptcy,
insclvency, or suspension or revocation of its license, the
permittee shaill be deemed to be without bond coverage in
viotation of Section 12 of the Act. The director shall
issue a notice of violation against any operator who is
without bond coverage. The notice shail specify a reasonable
period tc replace bond coverage, not to exceed 90 days.
During this period the director shall conduct weekly
inspections to ensure centinuing compiiance with other permit
requirements, the regulatory program, and the Act. Such
notice of violation, if abated within the period aliowed,
shall not be counted as a notice of violation for purposes of
determining a “pattern of willful violation" and need not be
reported as a past violation in permit applications if such a
notice of viotation is not abated in accordance with the
scheduie, a cessation order shall be issued.

b. Collateral bonds, except for letters of credit, shall be subject.to
the following conditions:

1. The director shall obtain possession of and keep in custody ail
collateral deposited by the applicant, until authorized for
release or replacement.

2. The director shall value collateral at their current market value,

not face vaiue.
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3.

The director shall require that certificates of deposit be
assigned to the Department of Natural Resources, in writing, and
upon the books of the bank issuing such certificates.

The director shall not accept an individual certificate for a
denomination in excess of maximum insurable amount as
determined by F.D.I.C. and F.S.L.I.C.

The director shall require the banks issuing these certificates
to waive all rights of setoff or liens which it has or might
have against those certificates.

The director shall only accept automatically renewable
certificates of deposit im a bank in this state.

The director shall require the applicant to deposit sufficient
amounts of certificates of deposit, to assure that he will be
able to liquidate those certificates prior to maturity, upon

forfeiture, for the amount of the bond required.

Letters of credit shall be subject to the following conditions:

ll

The letter may only be issued by a bank organized or authorized to
do business in the State of West Yirginia.
Letters of credit shall be irrevocable during their terms. The
director may approve the use of letters of credit as security in
accordance with a schedule approved with the permit. Any bank
issuing a letter of credit for the purposes of this paragraph shall
notify the director in writing at least 90 days prior to the
maturity date of such letter of credit or the expiration of the
Tetter of credit agreement. Letters of credit utilized as securities
in areas requiring continuous bond coverage shall be forfeited and
collected by the Office of Attorney General, if not replaced by other
- 53 -
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suitable evidence of financial responsibility at Teast 3C days before

the expiration date of the Tetter of credit agreement.

3. The letter must be payable to the Department of Natural Resources in
part or in full upon demand and receipt from the director of a notice
of forfeiture.

4. The director shall not accept a letter of credit in excess of 10
percent of the bank's capital surplus account as shown on a balance
sheet certified by a Certified Public Accountant.

5. The director shall not accept letters of credit from a bank for any
person, on all permits held by that person, in excess of three times
the company's maximum single obligation as provided by State law.

6. The director shall provide in the indemnity agreement that the amount
shall be confessed to judgment upon forfeiture.

7. The bond shalil provide that --

(a) The bank will give prompt notice to the permittee and the directer
of any notice received or action filed alleging the insolvency or
bankruptcy of the bank, or alleging any violations of regulatory
requirements which could result in suspension or revocation of the
bank's charter or license to do business;

(b} In the event the bank becomes unable to fulfill its obligations
under the letter of credit for any reason, notice shall be given
immediately to the permitiee and the director,

{c) Upon the incapacity of a bank by reason of bankruptcy, insolvency,
or suspension or revocation of its charter or license, the
permittee shall be deemed to be without bond coverage in violation

of Section 12 of the Act The direcior shall issue a notice

- 54 -




— e —

Section 4. GENERAL MINING AND RECLAMATION PLAN REQUIREMENTS AND BONDING 4H.04

of violation against any operator who is without bond

coverage . The notice shatl specify a reasonable period to
replace bond coverage, not to exceed 90 days. During this
period the director shall conduct weekly inspections to ensure
continuing compliance with other permit requirements, the
regutatory program, and the Code of West Virginia. Such
notice of vioiation, if abated within the period allowed,
shall not be counted as a notice of violation for purposes of
determining a "pattern of willful violation"” and need not be
reported as a past violation in permit applications. If such a
notice of violation is not abated in accordance with the

schedule, a cessation order shail be issued.

d. Real and personal property posted as a collateral bond shall meet the

following criteria:

1.

The applicant shall grant the Department of Natural Resources a
mortgage or perfected first-lien security interest in real or
personal property.

The instrument creating such moritgage or security interest shail vest
such interest in the Department of Natura® Resources so as, to secure
the right and power in the director to immediately attach said
property concurrent with the issuance of a notice of forfeiture and
to sell or otherwise dispose of the property by a public or private
transaction, and to establish the Department of Natural Resources as
the sole secured ¢reditor with respect to such property, sc as to
assure the director of a preferred claim over all cther creditors in

case of bankruptcy. For ciasses of property with respect to which a
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preferred claim cannot be maintained against subsequent bona fide

purchasers for value, the instrument shall require possession of

the property by the director. The property subject to the
security interest shall not be subject to any conflicting or
prior security interesti. The instrument creating the intérest in
real property shall be reccrded as authorized for fee interests.

The instrument creating the security interest in personal

property shail be recorded in accordance with, and otherwise

conform to, the requirements of the Uniform Commercial Code for

perfecting a security interest in the State of West Virginia .

In order for the director to evaluate the adequacy of the

property offered to satisfy this requirement, the applicant shall

submit a schedule of the real or personal property which shall bs
pledged to secure the obligations under the indemnity agreement.

The schedule shall inciude:

{a) A description of the property;

{(b) The fair market value as determined by at least two
independent appraisals conducted by apprajsers certified in
the State of West Virginia. The reascnabie expense of the
appraisals shall be borne by the permittee, and final
acceptance of the value of property for bonding purposes
shall be subject to the director's determination and shall
be based on findings by appointed appraisers when deemed

necessary.
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(¢} Proof of the mortgagor's possession of, and title to, the
unencumbered real property within the State which is offered to
secure the obligations under the bond. Such proof shall
include --

(1) If the interest arises under a Federal or State lease, a
status report prepared by a non-affiliated attorney
competent to evaluate the asset, and an affidavit from the
owner in fee establishing that the leasehcld can be
transferred to the Department of Natural Resources upon
forfeiture; and

(2) If the title is in fee, a title certificate or similar
evidence of title and encumbrances prepared by an abstract
office authorized to transaci business within the State.

The property may include Tand which is part of the permit area only

after reciamation standards are met on such land. The bonding value

of Tand within a permit area may not exceed 85 percent of the
appraised value based on the value of surrounding land less the value
for any coal in place and the current uses of the land. Land pledged
as security shall not be mined under any permit.

Proof that the person granting the security interest holds possession

of, and title to, perscnal property within the State which is offered

te secure the obligation of the permittee under the bond. Evidence of
such ownership shali be submitted in a form satisfactory to the
director. The director may accept a perfected first-lien security
interest in negotiable bonds of the U.S. Governmeni, general revenue

bonds of the State, municipal bends, or rated marketable securities,
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excluding commodity issues, of non-affiliated companies registered under
the Federal Securities Act, which are rated at the highest rating offered
by a nationally recognized securities rating service. The ratio of bond
value to market value of each security or bond shall be determi}ed on the
basis of its marketability and a financial analysis. The personal
property offered shall not include -- |
(a) Property in which a security interest is held by any other person;
{b) Goods which the operator sells in the ordinary course of his or her
business;
{c) Fixtures;
(d} Securities which are not negotiable bonds of the U.S. Government
ar general revenue bonds of the State.

{d) Certificates of deposit which are not federaily insured or are

issued by a depository that is unacceptable to the director.

The estimated bond value of all collateral posted as bond assurance under
4H.04{b){¢) and (d) shall be subject to a margin -bond value to market
value ratio as determined by the director. This margin shall reflect -
legal and Tiguidation fees, as well as value depreciaztion, marketability,
and fluctuations which might affect the net cash available to the

director in performing reclamation. The bond value of coliateral may be

evaluated at any time, but shall be evaluated as part of permit renewal.

In no case shall the bond value exceed the market value.
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4H.C5 Escrow Bonding

al

The director may authorize the operator to supplemeni a bonding
program through the establishment of an escrow account deposited in
one or more federally insured accounts payable on demand only to the
director or deposited with the director directly. Contributions to
the account may be based on acres affected or tons of coal produced
or any other rate approved by the director. 1In all cases, the total
bond including the escrow amount, as determined by the director in
the bonding scheduled, shall not be less than the amount reguired
under Section 12 of the Act.

Escrow funds deposted in federally insured accounts shall not exceed
the maximum fnsured amount under applicable Federal insurance
programs such as by FDIC or FSLIC.

Interest paid on an escrow account shall be retained in the escrow
account and applied to the bond value of the escrow account unless
the director has approved that the interest be paid to the operator.
In order to qualify for interest payment, the operator shall request
such action in writing during the permit application process,
Certificates of deposit may be substituted for escrow accounts upon

approval ¢of the director.
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4H.06 Self-bonding

a. The director may accept a self-bond from the applicant under the
following conditions:

1. The applicant shall designate the name and address of a suitable
agent to receive service of process in the State where the surface
coal mining operation is located.

2. The applicant, or the applicant's parent organization in the event
the applicant is a subsidiary corporation, has a net worth,
certified by a certified public accountant, of no less than six
times the total amount of self-bond obligations on all permits
issued to the applicant in the United States for surface coal mining
and reclamation operations.

3. The applicant grants the director a mortgage or security interest in
real or personal property located in the State which shall have a
fair market value equal to or greater than the obligation created
under the indemnity agreement.

4. The instrument creating such mortgage or security interest shall
vest such interest in the Department of Natural Resources so as to
secure the right and power in the director to immediately attach
said property concurrent with the issuance of a notice of
forfeiture and to sell or ctherwise dispose of the property by a
public or private transaction, and to establish the Department of
Natural Rescurces as the sole secured creditor with respect to such
property, so as to assure the director of a preferred claim over
all other creditors in case of bankruptcy. For classes or property

with respect to which a preferred claim cannot be maintained against
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subsequent bona fide purchasers for value under the Uniform

Commercial Code, the instrument shall require possession of the

property by the director. The property subject to the security

interest shall not be subject to any conflicting or prior security
interest. The instrument creating the interest in real property
shall be recorded as authorized for fee interests. The instrument
¢reating the security interest in personal property shail be
recorded in accordance with, and otherwise conform to, the

requirements of the Uniform Commercial Code for perfecting a

security interest in the State. In order for the director to

evaluate the adequacy of the property offered to satisfy this
requirement, tne applicant shall submit a schedu1e of the real or
personal property which will be pledged to secure the obligations
under the indemnity agreement. The schedule shall include --

(a) A description of the property;

(b} The value of the property. The property shall be valued at
fair market value as determined by an appraisal conducted by
appraisers appointed by the director. The appraisal shall be
expeditiously made, and a copy thereof furnished fo the
director and the permittee. The reasonable expense of the
appraisal shall be borne by the permittee; and

{c} Proof of the mortgagor's possession of, and titie to, the
unencumbered real property within the State which is offered
to secure the obligations under the bond. Such proof shail

include:
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(1)

{2)

1f the interest arises under a Federal or State lease, a
status report prepared by an attorney, satisfactory to the
director as disinterested and competent to so evaluate the
asset, and an affidavit from the owner in fee establishing
that the leasehold could be transferred to the director
upon forfeiture;

If title is in fee, a title certificate or similar
evidence of title and encumbrances prepared by an absiract
office authorized to transact business within the State
and satisfactory to tne director; and

The property shall not include any lands in the process of
being mined, reciaimed, or the subject of this
application. The operator may offer any lands the bonds
for which have been released. In addition, any land used

as security shall not be mined while it is security.

Precof that the person granting the security interest holds

possession of, and title to, personal property within the State

which is offered to secure the obligation of the permiitee under

the bond. Evidence of such ownership shall be submitted in a

form satisfactory to the director. The perscnal property

offered shall not include --

Property in which a2 security interest is held by any
person;

Fixtures;

Goods which the operator seils in the ordinary course of

his or business:
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5.

(4) Securities which are not negotiable bonds of the U.S.
Government or general revenue bonds of the State;

(5) Certificates of deposit which are not federally -insured
or are issued by a depository that is unacceptable to the
director,

The applicant, or the applicant’s parent organization in the
event the applicant is a subsidiary corporation, shall have
demonstrated to the satisfaction of the director a history of
financial solvency and continuous operation as a business entity
for 10 years prior to filing the application. For purposes of
this Paragraph, such demonstration shall include a financial
statement in sufficient detail to allow the director to detarmine
whether it is reasonable to predict from the ownership patters
and financial history of the applicant that it will be
financially capable of completing all reclamation reguirements
throughcut the Tife of the surface c¢oal mining and recliamation
operation. Such statement shall include, at the minimum --

{a) Identification of operator by --

{1) For corporations, name, address, telephone number, State
of incorporation, principal place of business, principal
office in the State where the operation is located, the
name, title, and authority of persons signing the
application, and a statement of authority to do business
in the State where the operation is located; and

(2) For all other forms of business enterprises, name, address,

and telephone number and statement of how the enterprise is
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(b)

organjzed, law of the State under which it is formed, place
of business, relationship and authority of the person
signing the application, and principal office in the State

where the operation is Tocated;

Estimated amount of bond 1ikely to be required after approval of

the permit.

History of cother bonds procured by the operator for mining

operations in any State, including --

(1}
{2)
{3)
(4)

Names of sureties, if any, for outstanding bonds;
Amounts of outstanding bonds;
Name of any surety which denied any bond; and

Unsatisfied claims against any bond;

Erief chronological history of business operations conducted

within the Tast 10 years, including information showing --

(1)
(2)

Continucus operation for the l0-year period, and
The jurisdiction within which each operation has been

conducted; 1

A financial statement, inciuding --

{1}

Audited financial statements prepared and certified by a

disinterested independent certified public accountant. Al

statements shall be prepared following generaily accepted

principles of accounting and shall include -~

-i~ A commen size comparative balance sheet which shows
assets, liabilities, and owner's equity for the
preceding 1l0-year period. The director shall have the
discretion fo increase this length of time to any

period which is necessary to show financial solvency
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and continuous operation. The common size
comparative balance sheet shall be detailed with
regard to owner's equity, especially retained
sarnings, so as to set forth a series of
retained-earnings statements showing the changes
that have occurred in retained earnings during the
required period of time;

-ii- A common-size comparative income statemeni which
shows a1l revenues and expenses for the preceding
10-year period or for such longer time as is
required for the common-size comparative blanace
sheei; and

-iii- A statement of the operator's working capital and
an analysis ¢f assets and 1iabi?€ties which shall
inciude the following calculation for each year
covered by the common-size comparative balance
sheet and income statement, A schedule showing the
percentage of each classification of current
assets to total current assets; the current ratio;
the acid-test ratio; the liquidity ratio; the
asset ratio; and the return on investment;

-iv In addition to the above, all ratics must be
caiculated with the bond amcunt added to the

operator's current or total liabilities; and
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-v- A ratio of the operator's capital assets subject to
a mortgage or security interest to those liabilities
fo which the assets are subject. If the offer of
real property or collateral for the bond will alter
this ratio, this shall be i1lustrated;

(2) A satisfactory basis to compare all ratics submitted
pursuant to {A) above.

(3) The director shall have the right to challenge, prohibit,
or prescribe the inciusion of any specific item or the
value thereof within any of the above staiements or
ratios. If the value is challenged, the director shall
appoint an appraiser or appraisers to value the item.

Any such appraisal shali be expeditiously made, and a
copy thereof furnished to the director and the permittee.
The reasonable expense of the appraisers shall be borne
by the operator. The findings of the appraisal shall be
final and binding.

(4) A final determination by an independent certified public
accountant regarding the operator's ability to
satisfactorily meet all obligations and costs under the
proposed reclamation plan for the 1ife of the mine; and

(5} If the director deems necessary, evidence of financial
responsibility through letters of credit or a rating of
securities issued to the applicant by a recognized

national securities rating company;
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(£}

(g)

(6) (a)

A statement iisting any liens filed or the assets of the
permittee or applicant in any jurisdiction in the United
States, actions pending or judgmenis rendered within the
last 10 years against the permittee or applicant but not
satisfied, and petitions or actions in bankruptcy including
actions for reorganization. Each such lien, action
petition, or judgment shall be identified by the named
parties, the jurisdiction in which the matter was filed, and
the case, file, and final disposition or current status of
any action stiil pending; and
A statement 1isting any notices issued by the Securities and
Exchange Commission or proceedings initiated by any party
alleging a failure to comply with any public disclosure or
reporting requirement under the securities laws of the
United States. Such statement shali include a summary of
each such aliegation, including the date, the reguirement
alleged to be violated, the party making the allegation, and
the disposition or current status thereof.

The indemnity agreement has been executed by the applicant,
and said agreement has also been executed by --
(1) 1If a corporation, two corporate officers who are

authorized to sign the agreement by a resolution of the

board of directors, a copy of which shall be provided;
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(2) To the extent that the history or assets of a parent
organization are relied upon ito make the showings of this
part, the parent organization and every parent
organization of which it is a subsidiary, whether
first-tier, second-tier, or further removed, in the form
of (a) above;

(3) If the applicant is a partnership, all of its generai
partners and their parent organization or principal
investors; and

(4) If the applicant is a married individual, the applicant's
spouse;

(b) The name of each perscn who signs the indemnity agreement
shall be typed or printed beneath the signature. Any person
who occupies more than one of the specified positions shall
indicate each capacity in which he or she signs the indemnity
agreement;

(¢} Tne indemnity agreement shall be a bindng obligation, Jjointly
and severaily, on all who execute it;

(d) For purposes of this Paragraph, principal investor or parent
organization means anyone with a 10-percent or more beneficial
ownership interest, directly or indirectly, in the applicant.

If at any time the conditions upon which the self-bond was approved

no longer prevail, the director shall require the posting of a

surety or collateral bond before mining operations may continue.
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4H.07 Combined Surety/Escrow Bonding

a. The director may accept a combined surety/escrow bonding schedule

provided that --

1. A surety bond payable fo the director is posted in the amount

determined under Chapter 20, Article 6, Section 12 of the Code of

West Virginia for reclamation of each successive increment, and

2. An interest-bearing escrow account payable to the director with a

predetermined deposit amount and frequency is established.

b. Conditicns of the combined surety/escrow bonding method shall be as

follows:

1. Surety bond.

{a)
(b)

{c)

(d)

The term of the sureiy bond shall be not iess than 2 years.
The amount of the surety bond shall always be sufficient to
cover the difference between the escrow balance and the total
reciamation cost.

The surety bond may be reduced in amount, but the liability
remaining shall depend on the escrow-deposit rate which shall
be subject to provisions of 4H.05 and 4H.06.

The surety bond snali be noncancellabie by the surety during
the bond term,

Surety-bond coverage may be released by the director without
applying the bond-release criteria of the Act and Section 41
of these regulations, at any time during the bond term,
provided provisions of Paragraph (b}(2){e) of this subsectiocn
are met or are in accordance with the provisions of bond

replacement under 4H.05.
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(f)

The surety bond is subject to the conditions of bond forfeiture
includng noncompliance with the escrow-account provisions of

Paragraph (b) (2} of this subsection. ;

Z. Escrow account.

(a)

The terms and conditions of the escrow account shall be developed
jointly by the operator, surety, and director. For the purposes
of this Section, the development of the the escrow account shail
be based on a production basis in an amount not less than that
required to make th escrow account equal to or greater than the
bond requirement within the term of the surety bond as agreed on
jointly by the operator, the surety, and the director. Deposits
to the escrow account by the operator shall be made monthly and
s0 reported to the director. Failure to make deposits on
schedule shall be just cause for action by the director.

A certified escrow-account balance statement shall be provided
guarterly to the surety and the director.

Provisions of the escrow account shail be in accordance with
subsection 4H.U5 of these regulations.

The escrow account shall be subject to the bond-forfeiture.

The escrow=-account balance shall equal the initial bond amount,
p1u§ any adjustments required by Paragraph {b){2)(a), of this
subsection 120 days prior to surety-bond termination, unless the
total bond amount required has been previously reduced through
the bond-reiease procedures.

Release of liability under the escrow account shall be subject to

the provisions of the Act and Section 4I of these regulations.

70 -




Section 4. GENERAL MINING AND RECLAMATION PLAN REQUIREMENTS AND BONDING 4H.08

<
.

Provisions of the Act and Section 41 of these regulations may be applied

to both surety and escrow-bond coverage during the bond term.

d. The surety-escrow combination may be repeated successively or amended

during the term by replacing ithe escrow account with a surety bond, and

reestablishing the escrow terms and deposit rate, subject to director

approval.

4K.C08 Incremental Bonding

a. When the appiicant elects to bond in increments as specified in the Act,

the following conditions shall apply:

1.

A cumulative bond schedule listing the areas covered by the bond and
the sequence for reiease of acreage as it progresses through varying
reclamation phases and for the addition of other acreage as it is
affected. The amount of bond required to cbtain a permit shall
include the full reclamation cest of the initial area being affected.
When the applicant elects to "increment® the amount of the performance
bond during the term of the permit, he shall identify the initial and
successive incremental disturbed areas which shail be indic{ated on
the proposal map and made part ¢f the pre-plan, and shall specify the
proportion of the total bond amount required for the ferm of the
permit which wiil be filed prior to commencing operations on each
incremental area. The scheduled amount of each performance bond
increment shall be filed in the seguence approved in the permit, and
shall be filed with the director at least 30 days prior to the
commencement of surface coal mining and reclamation operations in the

next incremental area.

3. The amount, duration, form, conditions and terms of the performance

bond shall conform to Sections 4H.03 and 4H.04 of these regulations.
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41.  PROCEDURES, CRITERIA AND SCHEDULE FOR RELEASE OF PERFORMANCE BOND

41.01 Procedures for Seeking Release of Performance Bond

a. Bond release application and contents. The permittee or any person

authorized to act on his behalf, may file an application with the

director for release of all or part ofthe performance bond liability

applicable to a particular permit after all reciamation restoration and

abatement work in a reclamation phase as defined in subsection 41.02

{e) has been completed on the entire permit area or on an area approved

pursuant to subsection 4H.0l for the incremental filing and release of

bond Tiability.

1.

Applications may only be filed at times or seasons that aliow the
director to evaluate properly the reclamation operations alleged
to have been completed. The times or seasons appropriate for the
evaluation of certain ifypes of reclamation shall be jdentified in
the pre-plan.

The application snall inciude copies of letiers sent to adjoining
property owners, surface owners, local government bodies, planning
agencies, and sewage and water treatment facilities or water
companies in the locaiity of the permit area, notifying them of
the permitiee's intention to seek release of performance bond{s).
These letters shall be sent before the permittee files the
applicaticn for release.

Within 30 days after filing the application for release the
permittee shall submit proof of publication of the advertisement
required by paragraph (b) of this subsection. Such proof of
publication shall be considered part of the bond release . -
application.
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Newspaper advertisement of appiication. At the time of filing an
application under this subsection, the permittee shall advertise the
fiting of the application in a newspaper of general circulation in
the locality of the permit area. The advertisement shall --

1. Be placed in the newspaper at least once a week for four (4)
consecutive weeks;

2. Show the name of the permittee, including the number and date of
issuance or renewal of the permit;

3. Show the precise location and the number of acres of the Tands
subject to the application;

4. Show the total amount of bond in effect for the permit area and
the amount for which release is sought;

5. Summarize the rec¢lamation, restoration or abatement work done,
including, but not limited to, backstowing or mine sealing, if
applicable, and give the dates of completion of that work;

6. Describe the reciamation results achieved, as they relate to
compliance with the Act, these regulations, and the approved
pre-plan.

7. State that written comments, cbjections, and requests for a
public hearing or informal conference may be submitted tc the
office of the director, provide the address of that office, and
the closing date by which comments, objections, and requests

must be received.
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Objections and reguests for hearing. Written objections to the
proposed bond release and requests for an informal conference may be
filed with the director by any affected person within thirty (30) days
following the last advertisement of the filing of the application. For
the purpose of this subsection, an affected person is --
1. Any person with a valid legal interest which might be adversely
affected by bond release; and
2. The responsible officer or head of any Federal, State or local
government agency which --
(a) Has jurisdiction by Taw or special expertise with respect to
any environmentai, social or economic impact invoived, or
(b) Is authorized to develop and enforce environmental standards
with respect to surface coal mining and reclamation
operations.
Inspection by director. The director shall inspect and evaluate the
rectamation work involved within 30 days after receiving a completed
application for bond release, or as soon thereafter as weather.
conditions permit. The surface owner, or agent, or lessee shall be
given notice of such inspaction and may participate with the director in
making the bond release inspection.
Informal conferences. The director shall schedule a conference if
written objections are fiied and a conference is requested. The
conference shall be held in the locality of the permit area for which
bond retease is sought.
1. Notice of an informal conference shall be published in a newspaper
of general circulation in the locality of the conference, at jeast

two weeks before the date of the conference.
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2. The informal conference shall be neld within 3C days from the date
of the notice.

3. An electronic or stencgraphic record shall be made of the conference
and the record maintained for access by the parties, until final
release of the bond, unless recording is waived by all of the
parties to the conference.

Director review and decision

1. The director shall consider, during inspecticn evaluation, hearing
and decision --

(a) Whether the permittee has met the criteria for release ofthe
bond under subsection 41.02.

(b) The degree of difficulty in completing any remaining
reclamation, restoration or abatement work; and

{c) Whether poliution of surface and subsurface water is
sccurring, the probability of future poliution or the
continuance of any present pollution, and the estimated cost’
of abating any pcliution.

2. If no informal conference has been held, the director shail notify
the permittee and any other interested parties in writing of its
decision to release or not to release all or part of the
performance bond or depcsit within sixty (60) days from the
receipt of the completed epplication, or within thirty days from
the close of the pubiic comment period {f comments were received,
whichever occurs last.

3. If there has been an informal conference held, the notification of

the decision shall be made to the permittee and all interestad

parties within thirty days after conclusion of the conference. R
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4. The notice of the decision shall state the reasons for the
decision, recommend any corrective actions necessary to secure the
retease, and notify the permittee and ail interested parties of
their right to reguest a public hearing in accordance with
Paragraphs {g) and (h) of this subsection.

5. The director shall not release the bond until:

(a) The town, city or other municipality nearest to, or the
county in which the surface mining cperation is located has
received at Teast thirty days notice of the release by
certified mail; and

(b} The right to request a public hearing pursuant to Faragraph
(g) of this subsection has not been exercised, or a final
decision by the hearing authority approving the release has
been issued pursuant to Paragraph (h) of this subsection.
Administrative review public hearings. Following receipt of the
decision of the director under Paragraph (f) of this subsection, the
permittee or any affected person may request a public hearing on the
reasons for that decision. Reguests for hearing shall be filed within
30 days after the permittee and other parties are notified of the
decision of the director under Paragraph (f).
Public hearings. Public hearings required under this subsection shal}
be conducted as follows:
The director shall inform the permittee, Tocal government, and any
objecting party of the time, date, and place of the hearing and publisﬁ-
notice of the hearing in 2 newspaper of general circuiation in the
Tocality of the permit area twice a week for two consecutive weeks

before the hearing. The hearing shalil be adjudicatory in nature and be .
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neld within 30 days of the receipt of the request, in the town or city
nearest the permit area, or the State capital, at the option of the
objector. The director may subpoena witnesses and printed materials and
compel the attendance of witnesses and production of the materials at
the hearing. A verbatim record of the hearing shall be made and the
transcript made available on the motion of any party or by order of the
director. The decision of the hearing authority shall be made within 30
days of the hearing. Parties seeking to reverse the decision or any
part of the decision of the director which is the subject of the hearing
shall have the burden of presenting a preponderance of evidence, to
persuade the hearing authority that the decision cannot be supported by

the reasons given in the notification of the director’s decision.

41.02 Criteria and Schedule for Reiease of Performance Bond.

A

The director may rejease portions of the 1iability under performance
bonds applicable to the permit area foilowing the completion of
reclamation phases as defined in Paragraph (e) of this subsection.

The maximum liability of performance bonds applicable to an ingrement or

permit area which may be released shall be calculated on fhe following

basis: |

1. Release of an amount not to exceed 60 percent of the total bond
amount on the increment or permit area upon completion of phase I
reclamation.

2. Release of an additicnal amount not tc exceed 25 percent of the
total original bond amount on the permit area or an incremént upon
completion of phase II reclamation, but in all cases the amount
remaining shall be sufficient to reestablish vegetation and

reconsiruct any drainage structures.
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3. Release of the remaining portion of the total performance bond on
the increment or permit area after standards of phase III
reclamation have been attained and final inspection and procedures
of 41.01.have been satisfied.

The director may choose to release all bond coverage for an increment if

the phase III recliamation of the increment is compiete. The portion of

the permit area being released from bond coverage shall be capable fdr
supporting the proposed postmining land use independent of the successful
compietion of the reclamation of portions of the permit area stiil under
bond or not yet initially disturbed. No increment shall be totally
released from the permit area until conditions of phase IIl reclamation
for the last increment of the permit area have been met.

The director shall require performance-bond 1iability, applicabie to the

permit area of an increment, in the amount necessary to --

1. Allow someone other than the operator tc complete the approved
reclamation pian;

2. Allow someone other than the operator to abate any significant
environmental harm to air, water, or land resources, or danger to
public health and safety prior to release of the land under the
terms of the permit;

3. Achieve the capability of supporting any alternative postmining
land-use plan proposed in the permit, including such measures as may
be necessary in the event the permittee fails fo undertake
development within 2 years; and

4. Fulfill the minimum bond amount of $10,000C.
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e. For the purpose of this Part --

1. Reclamation phase I shall be deemed %o have been completed when the
permittee completes backfilling, topsoil replacement, regrading, and
drainage control in accordance with the approved reclamation plan;
and

2. Reclamaticon phase II shali be deemed fo have been completed when --
(a) Revegetation has been established in accordance with the

approved reciamation plan and the standards for the success of

revegetation are met;
{b} The lands are not contributing suspended solids to stream flow
or runoff outside the permit area in excess of the reguirements

of the Act, these regulations and the pre-plan;

{¢) With respect to prime farmlands, soil productivity has besn
returned to the level of yield as required by the Act, these -
regulations and the pre-plan; and

(d} The provisions of a plan approved by the director for the sound
future management of any permanent impoundment by the permittee
or landowner have been impiemented to the satisfaction of the
director.

3. Phase III reclamation shall be deemed to nhave been completed when -

(a) The permittee has successfully completed all surface coal
mining and reclamation operations in accordance with the
approved reclamation plan so that the land is capabie of
supporting any postmining land use approved.

(b} The permittee has achijeved compliance with the requirements of
the Act, these regulations and the pre~plan.

(c} The applicable 19abiiity period under Chapter 20, Article 6, -
Section 13{b)(20) of the Act has expired.
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5A. REQUIREMENTS CF A KOTICE OF INTECT TC PROSPECT

5A.01 Notice of Intent - The notice of intent shall be filed in triplicate

and snall consist of the following:
a. A map equivalent to a United States geological survey topographic
guadrangle map {scale 1" = 2000} showing the following information:
1. The boundaries of the property to be prospected and
the surface and mineral owners of the tract(s});
2. The quadrangle title with a north arrow and
coordinates of the area to be prospected;
3. Clearly indicate the name(s) of the receiving stream(s);
4. If the tract(s) is to be prospected exceeds 500 acres, indicate
the drainage areas;
5. Show by proper markings the approximate location of the
cropline(s) and name of the seam{s); and
6. Show the number of acres to be disturbed and their approximate
location.
b. The notice of intent to prospect must be submitted on forms
supplied by the director and shall ccntain the following information.
1. Name, address and telephone number of person fiiing a notice of
intent and of the representative who will be present at and
responsible for conducting the prospecting activities.
2. Location of the operation - (county, magisterial district and

nearest post office);
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3.

10.

11,
12.

A 1ist of the names of any perscn associated with the person
filing the notice of intent which holds or has held a prospect
Identification number assigned by the State of West Virginia and
is currently under bond;

A Tist of all prospecting identification numbers which are
currently held by the person filing this notice;

A list of the owner(s) of surface and minerals to be prospected;
The source of the applicant's legal right to enter and conduct
operations;

A statement as to whether or not the person filing this notice or
any person affiliated with him has ever had a prospect or surface
mine bond forfeited in West Virginia;

A notarized signature of the individual with authority to file the
notice;

A schedule indicating the pericd of prospecting including the
anticipated dates of commencement and compietion of operations;
and |

A reclamation plan which indicates the method of prospecting, a
method of controliing runoff and sedimentation, a method of
regrading and a plan which provides for a permanent diverse
vegetative cover.

A plan describing how the operator will comply with section 5B.05(c).
The map required by section 3G.02{a) and the description reguired

by section 3H.Cl(a}), if more than 250 tons are to be removed.

5A.02 An approved bond in accordance with section 8, of the Act shall accompany

the notice of intent %to prospect.
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58. PERFORMANCE STANDARDS

58.01 Applicability -This section governs the use of driliing or excavating

equipment in an area not covered by a surface mining permit for the purpose
of removing the overburden or to determine the location, quantity or quality
of a natural coal deposit, or to make feasibility studies, or for any other
purpose. Provided, however, that upon an affirmative demonstration that
drilling operations are to be conducted solely for taxation and highway
construction purposes such drilling shall be exempted from this section by

the director.

5B.02 Prospecting Roads

a. All roads shall be utilized or constructed in a manner which does not
contribute additional suspended solids to streamflow or runoff, prevents
damage to fish or wildlife or their habitat, and prevents damage to public
or private property. Where possible, existing roads should be utilized.

b. All roads must be reclaimed or rehabilitated to a condition equal to
or better than their pre-prospecting condition. Where a road will
permanently remain after prospecting activities, the construction,
maintenance and stabilization shall be governed by Section 4A of these
rules and regulations. E

c. Venhicular travel on other than established graded and surfaced roads
shall be limited by the person who conducts prospecting to that
absolutely necessary to conduct the prospecting. Travel shall be
confined to graded and surfaced roads during periods when excessive
erosion, damage to vegetation or rutting of the land surface could

result.
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58.03 Blastihg - Blasting is prohibited on prospecting operations unless

otherwise approved by the director.

58.04 Drainage System - All disturbances created by prospecting operations

shall be conducted in a manner which prohibits additicnal contributions of
suspended solids to runoff or streamfiow and meet all applicable state and
federal water quality standards and effiuent Timitations. Any excavation
which will disturb more than 1 acre on any one site, may be required to

provide drainage control in accordance with Section 4B of these regulations.

58.05 Method of Cperation

a. All prospecting operations in steep stope conditions shaill be
conducted in a manner consistent with the steep slope requirements
provided for in Section 13 of the Act.

b. The director may 1imit prospecting operations within 100" of a perennial
or intermittent stream, provided nhowever, that roads or access ways may be
iocated within 100" of an intermittent or perennial stream. Roads shaii
not be constructed up a streambed or drainage channel or in such proximity
to such channel so as toc significantly alter the normal flow of water.

c. Each prospacting hole, borehole, well, or other exposed underground
opening created during prospecting shall be cased, sealed, or otherwise
managed to prevent acid or toxic drainage from entering ground or
surface water, or substantial degradation of ground water quality and

quantity.
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All toxic or acid-forming materials encountered while prospecting

shall be handled in accordance with the reguirements of Section 6B.05
of these regulations.

A1l facilities and equipment shall be removed from the prospecting area
when they are no longer needed.

Topsoil shall be removed, stored, and redistributed on disturbed

areas as necessary to assure successful revegetation.

All areas disturbed during prospecting operations shall be regraded teo
approximate original contour within three months of initial disturbance
unless reclamation has been waived (and inactive status has been granted
not to exceed one year) pursuant to receipt of an appropriate surface
mine application number {SMA). Provided, however, that reclamation
cannot be delayed more than 1 year from receipt of a surface wmine
application number.

All disturbed areas must be revegetated in a manner consistent with

Section 4F of these regulations.

Removal of Minerals - Minerals may be removed during prospecting

operations for testing purposes only, and shall be Timited to a maximum of

two hundred fifty (250) tons for each approval. Provided, a written request

for permission which sets forth the reasons for the necessity fo remove

greater amounts than 250 tons shall be submitted to and approved by the

director before exceeding the 250 ten Timit.

d.

Application for permission to remove greater than 250 tons of coal
shall, in addition to the information already required by this

section, contain the following:
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5B.07

58.08

58.08

l. The estimated amounts of coal to be removed and a description of
the methods to be used to determine those amounts.

2. A demonstration that such coal removal is justified and necessary
in order to determine the location, quantity or quality of a

natural coal deposit or for making feasibility studies.

Bond Release - The performance bond or other securities accompanying a

prospecting operation shall be released upon satisfactory regrading and
estabiishment of a permanent diverse species of vegetative cover. All
applicaticons for bond release shall be accompanied by a final map of a
scale of 1" = 5CC' or on a Tesser scale as approved by the director

showing the total disturbed area of said prospecting operations.

Requirement for a Permil - Any person who extracts coal in excess of 250

tons and does not obtain prior approval of the director shall obtain a
surface mine permit for those operations pursuant to Section 9 and 10 of

the Act.

A1l operators conducting prospecting activities shall, while in the

prospecting areas, have in their possession, a copy of the written approval
or notice of intent for such activities issued by or submitted to the

director.
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58.10

5B.11

A1l information submitted to the Department of Natural Resources as a

part of the notice of intent to prospect as required in the Act and
this section of the rules and regulations shall be made available for
pubiic inspection and copying at the nearest reclamation division

field office, Provided that 1nfbrmation submitted to the director

pursuant to this sub-section as confidential concerning trade secrets
or priviledged commeréia1 or financial information which relates to
the competitive rights of the person or entity intended to prospect
the described area shall not be available for pubiic examiration.

Provided further, that the application for a notice of intent to

prospect for more than 250 tons shall be posted at the nearest
Reclamation Division field office for seven days prior to the

Fhe witier ok atsh
director's decision to grant or deny i65uaRee—gf-d—Frormtatfiorremayal

oo tacideniil—to~doratasnent-

Approval or Disapproval of an intent to prospect and permit tc remove
coal in excess of 250 tons shail be advertised in a newspaper of general
circulation in the general vicinity of the proposed permit. All )
appropriate local government officials shall be notified. At the time of
advertisement the director shall notify the clerk of the county
commission in which the area to be affected is located that the intent to

prospect has been approved or disapproved.
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6A.  PERMIT REQUIREMENTS

6A.01 General - In addition t¢ information required by the Act and thsase rules

and regulations for a surface mining permit shail contain the following.

d.

The return receipts of notification of ali owners of record of surface
and subsurface area contiguous to any part of the proposed permit area.
Such notification shall contain all information required in the legal
advertisement and shall be made a part of the permit application.

A true copy of the notarized affidavit of pubifcation setting ferth

the dates the advertisement appeared. The advertisement shall be made

a part of the affidavit and shall 1ist the address ¢f the local

reclamation office where the application is available for public

inspection

Accurate maps Tn accordance with the following:

1. The size of the maps shall be no larger than 24" x 36";

2. The map scale shall be such that the information is clear and
Tegible with a preferred scale of 1" = 500 feet (1" =5007);

3. A separate drainage map shall be required unless all necessary
information can be clearly and legibly refiected on the pre-plan
map .

4. Approximate boundaries and locations ¢of surface mining
operations in clese proximity to the proposed permit area,

5. Show by appropriate markings the boundaries of the area of land to
be disturbed, and to be covered by bond or other guaranty the crop
Tine of the seam or deposit of ceal to be mined, and the total

number of acres involved in the area of land to be disturbed;
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6. Show the date on which the map was prepared, a north arrow,
quadrangle name, location map, and strike and dip of the coal seam to
be mined;

7. Show location of spoil sforage, waste and refuse and topsoi]
preservation areas;

8. Show ali impoundments for waste, water treatment all drainage and
sediment control facilities; and each air pollution colilection and
control facility.

9. Where the natural sltope of the land below the coal outcrop is Tess
than 20° and downslope placement of overburden or spoil is proposed,
the map hall indicate the location and percent slope of the land at

each 200" interval along the cropline. Measurements shall be taken

downslope and perpendicular to the cropline;

10. Show the drainage plan in accordance with 48 of these regulations;
and

11. Show location of all rain gauge monitoring sites. If monitoring
sites are not within range of the map, supplimental maps or other

descriptions may be substituted.

12. Each facility to be used to protect and enhance fish and wildlife andél--

related environmental values.

6A.02 Hydrologic Information -The application shall contain a statement |

describing the probabie hydrolegic consequences of the mining operations, both

on and off the mine site with respect to the hydrologic balance provided thagu-

modeling techniques may be included as part of the application. This statement -

.

shall describe
a. Ground Water Hydrology

1. The depth below the surface and horizontal extent of the water table

and/or aguifers if encountered;

-2 -
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2. Known or potential uses of the water in the aquifer and/or water

table

3. The lithology and thickness of the aquifers,

4, The quality of the water in the aquifer and/or water table if
encountered; and

5. Other information as required by the director which describes
recharge, storage and discharge characteristics of aquifers as
necessary to make the determination of the probable cumulative
impacts of all anticipated mining in the area upon the hydrology of
the area, and particularly upen water availability.

6. Ground Water Quality -Laboratory analysis of samples shall be taken at
regufar monthly intervais for a period not Tess than & consecutive
months prior to appiication submission for pH, iron, suspended
solids, dissoived solids, hot total acidity, total alkalinity,
specific conductance and temperature. On-site field analysis of pH,
iron, specific conductance and temperature shall aiso be recorded.
Permanent monitoring sites shall be established utiiizing bore holes
established to make the cetermination required in 6A.03, or existing
wells, springs, seeps and/or other such sources containing water from
aguifers or the water tabies which will be enccuntered or may
reasonably be expected to be impacted by the mining operation;

provided that information made available to the director showing the

geological configuration of the area and the ground water system
shall be the basis on which the determination shail be made as to

whether or not the aquifers or water tables could be impacted.
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Surface Water -The application shall contain data which accurateiy
predicts premining surface water guality and quantity both on and off
the mine site within the local 1imits of the drainage area which will be
impacted by the mining. Such data shall be at a minimum but not 1imited
to the following: i

1. Water Quality -Laboratory analysis of samples shall be taken at
regular monthly intervals for a period not Tess than 6 consecutive
months prior to application submission for pH, iron, suspended
solids, dissoived solids, hot total acidity, total atkalinity,
specific conductance and temperature. On-site field analysis of pH,
iron, specific conductance and temperature shall also be recorded.
Permanent monitoring sites will be established for the collection of
this data at locations upstream and downstream from the proposed
permitted area on ail intermittent or perennial streams receiving
drainage from the proposed permit area and on all receiving streams
above and below the confluence of tributaries receiving the drainage
from the proposed permit area.

2. Water Quantity -Field flow data shall be taken at the same time and
lTocation as reguired in 6A.02 (b) (1) by use of weirs, flow meters
or other similar apparatus.

The application shall contain a statement of the c¢Timatological factors

representative of the propcsed permit area. Permanent rain gauge

monitoring sites will be established at a suitable location on the mine
site or in the gereral vicinity of the proposed permit area so as to
accurately reflect the average seasonal precipitation. Data collected

at such monitoring sites will be contained in the permit appiicatien
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and will reflect at a minimum but not 1imited to the measurement of
precipitation during a 24-hour period at regular monthly intervals for
a period of not less than 6 consecutive months prior to application
supmission. Where such information is available from alternate
sources and if such information is deemed to be accurate, the director

may accept the alternate infermation.

he application shall contain a description of the geology of the

b

-

ermit area.

Test borings or core samples from the proposed permit

area shall be collected and analyzed down to and including the

stratum jmmediately below the Towest coal seam tc be mined to

provide the following data in the description:

1. Location of subsurface water, if encountered;

2. Logs of drill holes showing the lithologic characteristics
and thickness of each stratum and each coal seam;

3. Physical properiies of each stratum within the
gverburden including compaction and erodability;

4, Chemical analyses of each stratum within the overburden and the
stratum immediately below the lowest coal seam t¢ be mined té
identify, at a minimum, those horizons which contain potential
acid-forming, toxic-forming, or alkalinity producing materials.
These analyses shall, uniess otherwise provided by the director
or by law or reguiation, be determined by using standard
procedures found in EPA Manual 600/2-78-054 (Field and

Laboratery Methods Applicable to Overburden Minesoils); and
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5. Analyses of the coal seam, inciuding, but not timited to, an
anaiyses of the suiphur, pyrite, and marcasite content and the
clay content of the stratum immediately below the coal seam..

In the event that any part of the data reguired under this

subsection is available to the operator from previous investigations

on the proposed permit area or adjacent areas with similar
characteristics and such cther data is deemed acceptable to the
director, in writing, it may be used in Tieu of development of new

data.

No surface coal mining activities shall be conducted closer than 500

feet to any point of either an active or abandoned underground mine,

except to the extent that:

1. The nature, timing and segeuence of the operations are jointly
approved by the director, the Mine Safety and Health
Administration and the State Department of Mines, and

2. The activities result in improved resource recovery, abatement
of water poliution, or elimination of nazards to the health and
safety of the public.

Surface mining activities shall be designed tc protect disturbed

surface areas, including spoil disposal sites, so as not to endanger

any present or future operations of either surface or underground

mining activities.




Section ©

SURFACE MINING OPERATIONS 68.

68. PERFORMANCE STANDARDS

68.01

a.

Signs and Markers

Permanent Monument - A permanent mounument shall be posted at the
entrances from public roads and highways and at other suitable
locations. The monument shall consist of a sign constructed of wood,
metal, or other suitable material 2' x 3' mounted on a two-inch pipe
driven three feet into the ground with four feet exposed. Any
suitable equivalent substitute may be approved. The sign shall
clearly indicate the company name, permit number, business address and
telephone number.

Perimeter Marker - A itwo-inch {2") pipe or suitable substitute

shall be driven intc the earth with a minimum of three feet (3')
exposed to permanently mark the beginning and ending points of the
area under permit. It shall be identified by painting the exposed
portion of the pipe red. The assigned permit number shall be affixed
to the permanent perimeter marker. Cther markers will be used to
delineate the boundaries of the proposed permit area.

Buffer Zone Markers - Appropriate markers will be established

along a buffer zone. Markers shall consist of metal or wooden
stakes or other suitable devices or methods.

Topsoil Markers - When topsoil or topsoil substitute material is
segregated and stockpiled, the stockpiled material shall be marked.

Markers shall remain in place until the materfals are removed.
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Blasting Signs - If blasting is necessary to conduct surface mining
operations, signs reading "Blasting Area" shall be conspicuously
displayed at all approaches to the blasting site, along haulageways
and access roads to the mining operaticn and at all entrances to the
permit area. The sign shall be two feet by three feet (2' x 3"}
reading “Blasting Area” and explaining the blasting warning and the
all clear signais.

Sicpe Measurement - Slope measurement Tocations shall be clearly
marked prior to pre-inspection at each 200" interval, where

applicable.

Casing and Sealing of Holes - All boreholes, shafts, wells, and auger

holes shall be cased, sealed or otherwise managed to prevent poliution of

surface or ground waiter and to prevent mixing of ground waters of

significantly different quality in accordance with the approved pre-plan.

A1l boreholes within the permit area which extend beneath the coal seam

to be mined and into water bearing strata snali be permanently plugged

unless the boreholes have been approved for use in Section 6A.02 (a) (6)

for monitoring.

Topsoil -

a.

Removal - Prior to disturbance of an area topsoil shall be removed
frem the area to be disturbed in a separate Tayer and if not
immediately redistributed, it shall be segregated and stockpiled in a
separate stable location as specified in the pre-plan.

1. Where the removal of vegeiative material, topsoil, or other
materials may result in erosion, the director may limit the size of

the area from which these materials are remcoved at any one time.
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2. Topsoil or substitute materials not being immediately utilized
shall be redistributed at a time when the physical and chemical
properties of topsci! can be protected and erosion can be

minimized; Provided that the director may approve or deem

necessary that other erosion control measures be utilized.

Provided further, that unless approved by the director,

stockpiled topsoil and other materials shall not be moved

until required for redistribution on a regraded area.
Materials to be removed - If the topsoil is less than & inches, a
6-inch layer that includes the A horizon and the unconsolidated
material immediately below the A horizon and all unconsolidated -
material if the total available is less than 6 inches, shall be
removed and the mixture segregated and redistributed as the
surface soil layer, unless topsoil substitutes are approved by
the director pursuant to 68.03.e of this Section. When it can be
demonstrated that the B horizons and portions of the C horizons
or other underlying layers have qualities for comparable root
development and are necessary or desirable to ensure soil
productivity consistent with the approved post-mining land use,
the director may require these Tayers to be segregated and
replaced as topsoil.
Segregation Requirements - Topsoil not being immediately utilized
shall be protected from wind and water erosion and kept free of
contamination of acid or toxic materials. Protective measures

include, but are not 1imited to, vegetative cover, snow fences, etc.
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Redistribution - Topsoil and other materials shall be redistributed

in a manner that:

1.

Achieves an approximate uniform, stable thickness, consistent
with the approved post mining land uses, contours and surface water
drainage system,

Prevents excess compacticn of topsoil, and

Protects the topsoil from wind and water erosion before and
after it is seeded.

After final grading and before the repiacement of topsoil and
other materials segregated in accordance with this section,
regraded Tand shall be scarified or otherwise treated as
required by the director to eliminate slippage surfaces and to
promote roct penetration. If the person who conducts the
surface mining activities shows, through appropriate tests,
and the director approves, that no harm will be caused to the
topsoil and vegetaticn, scarification may be conducted after

topseiling.

Top Seil Substitutes - If top soil is of insufficient quantity

or of poor quality for sustaining vegetation, or if other strata

can be shown to be more suitable for vegetation requirements, then

the operator shail remove, segregate, and preserve in a 1ike manner

such other strata which is best able to support vegetation. Any

material used for topsciiing must be capable of supperting and

maintaining the approved post mining land use. This determination

shall be based on the results of appropriate chemical and physical

anailysis of overburden and topscil. These analysis shall include:

- 10 -
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1. Determinations of pH, net acidity or atkalinity, nitrogen,
phosphorus, potassium, texture class, calcium, manganese and
other analyses as may be required hy the director. The
director may aiso require, where ne deems necessary, results
of field-site tests or greenhouse tests be used to demonstrate
the feasibility of using substitute materials;

2. Results of analyses, trials and tests shall be included in the
pre-plan. Certification of trials and tests shall be made by a
laboratory approved by the director stating that:

(a) The proposed substitute material is equal to or more
suitable for sustaining the vegetation than is the
available topsoil;

(b) The substitute material is the best available material to
support the vegetation; and

(c) The trials and tests were conducted using standard testing
procedures, the results of which shall be included in the
pre-plan.

f. Nutrients and Soil amendments in the amocunts determined by soil
tests shall be applied to the redistributed surface scil layer, so
that it supports the approved postmining land use and meets the
revegetation requirements of Section 4F. A1l soil tests shall be
performed by a qualified laboratory using standard methods approved
by the director. These tests shall include nutrient analysis and
lime requirement tests. Results of these tests shall be submitted
to the director with the final planting report as required by

Section 4F.09.a,
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6B 04 Water Quaility Standards

a. Water Quality Controi - A1l reasonabie measures shall be taken to
intercept all surface water by the use of diversions, culverts, and
drainage ditches or other methcds to prevent water from entering the
pit area. A1l water accumulation into the pit shall be removed at
least once in a 24-hour period uniess otherwise approved by thez
director. The water leaving the permit area shall not violate the
water guality standards established for the rivar, stream or drainway
into which it is discharged. All surface drainage from the disturbed
area must pass through a sediment pond or series of sediment ponds or
other approved sediment control structures or treatment facilities.

b. Water Quality Standards -Discharge from the permit area shall not in
any case violate Federal or State water quality standards or effluent
lTimitations. The monitoring freguency shall be governed by the
standards set fortn in the NPDES Program under the Federal Water
Potlution Control Act as amended, 33 U.S.C. 1251 et. seq. and the
rules and regulations promuigated thereunder.

1. Before grade rslease, no discharge from the permit area shall have
a pH of less than 6.0 or greater than 2.0 or an iron content
gxceeding 7 parts/miliion maximum allowable and 3.5 parts/miiiion
average daily values for 30 consecutive discharge days or an
iron content exceeding & parts/miilion maximum allowable and 3.0
parts/million average daily values for 30 consecutive discharge
days for new sources as defined by &0 CFR Section 434.11(1).

2. After grade release, discharges from the permit area shall meet

applicable water quality standards.

~ 12 -




po

o r——

Section & ~ SURFACE MINING OPERATIONS 6B.04

c. Treatment Facilities - Adeguate facilities shall be installed,
operated, and maintained using the best technology currently available
in accordance with the approved pre-plan to treat any water discharged
from the permit area s¢ that it complies with all federal and state
laws and regultations and the Timitations of this section.
Non-mechanical treatment systems may be utilized if flow is infrequent
or small and timely and consistent treatment is assured.

d. Breakthrough
1. Any surface breakthrough of water caused by the operator during

the course of his operations shall be sampled immediately and
analyzed for total iron, total suspended solids and pH and if
reguested by the director, any other parameter characteristics
of the discharge. Such analysis shall be made by a competent
water analyst or chemist. The original and at least one copy of
such analysis shall be retained by the operator, two copies
shall be submitted to the chief of the Division of Reclamation.

2. Should said analysis indicate the water quality to be less than
applicable effluent limitations, seals shall be immediately
constructed. These seals shall:

(a) Prevent any air from entering the underground mine by way
of the breakthrough; or

(b) Prevent any air from entering the breakthrough while
allowing the water to fiow from the breakthrough; or

(c) Seal the breakthrough of acid water so that it cannot fliow.
Such seals shall be constructed of stone, brick, block -
earth or other impervious materials which are acid

resistant.

- 13 -
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3. Alternate methods of handiing discharges from breakihroughs may be
employed where it can be established that applicabile effiuent
1imitations can be met.

Changes in water quality and guantity, in the depth to ground water,

anc in the location of surface water drainage channels shall be -

minimized so that the approved postmining Tand use of the permit area
is not adversely affected.

Surface water shall not be diverted or otherwise discharged into

underground mine workings, uniess the person who conducts the surface

mining activities demonstrates to the director that this will-

1. Abate water poliution or otherwise eliminate public hazards
resulting from surface mining activities; and

2. Be discharged as a contrclied flow, meeting applicable effluent
Timitations for pH and total suspended sclids, except that the pH
and total suspended sclid limitations may be exceeded, if approved
by the director, and is 1imited to-

(a) Coal processing waste:

(b) Fly ash from a coal-fired facility;

{¢) Inert materials used for stabilizing underground mines or;
(d) Underground mine development wastes;

3. In any event, the discharge into underground mines of surface waters
will not cause, result in or contribute to a violation of applicable
water quality standards or effluent 1imitations;

4. Minimizes disturbance to the hydrologic balance; and

5. Meets with the approval of the Mine Safety and Health Administration.

- 14 -
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6B.05 Acid Producing and Toxic Materiais

a. Drainage from acid-forming and toxic forming materials into ground

and surface water shall be avoided by:

1. Identifying, burying, blending and/or treating where
necessary, speil or other materials that will be toxic to
vegetation or that will adversely affect water quality within
thirty (30) days after it is first exposed or a lesser period if
required by the director. Such materials shall be handled in
acccrdance with methods set forth in the approved pre-plan; and

2. Acid-forming or toxic-forming material shall nct be buried or

stored in proximity to a drainage course or ground water system s¢

as to cause or pose a threat of water poiiution.

b. Treatment of Toxic Material - All exposed coal seams remaining after
mining and any acid-forming, toxic-forming, combustible materials, or
any other waste materials that are exposed, shall be covered with a
minimum of four feet (4°) of nontoxic and ncncombustible material; or
test, treat and blend material to provide materials suitable to pre-
vent water pcliution. If necessary, this material shall be treated
e neutralize toxicity in order to prevent water poliution and sus-
tained combustion and/or to minimize adverse affects on plant growth
and land uses. Where necessary to protect against upward migration
of salts, exposure by erosion, to provide an adequate depth for plant
growth, or to otherwise meet local conditions, the director shall

specify thicker amounts of cover using non-toxic material.
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a. Surface Water Monitoring:

1.

The operator shall record daily normal and abnormal variations
in precipitation, by using rain gauges.

All water discharged from the permit area shall be sampled and
analyzed daily by the operator for total iron, pH and flow and
for any other parameter required by the director . Samples
shall be collected and anailyzed for suspended solids by-monthly
and within 12 hours after a precipitation event of 1" or
greater.

A written record of the sampling dates and analytical data
shall be kept current and madé available for inspection at the
operation; and a monthly report of all measurements shall be
provided t¢ the director. Any violations of effluent standards
shall be reported to the director within five {5) days of

receipt of analytical analysis.

Where any discharge from the permit area requires treatment,
during the mining operation in order to meet the water quality
standards set forth in Section 6B.04 of these regulations,
surface water monitoring of such discharges shall continue
following grading approval. If it is established on the basis
of such monitoring that the hydrologic balance is being
preserved without treatment, the treatment facilities may be
removed. A one year history cf meeting the water quality
standards of 6B.04 shall be adequate to establish that the

hydrologic balance is being preserved.
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b. Ground Water Monitoring

1!

Where it has been determined as set forth in the pre-plan that the
surface mining cperations will result in the removal or disturbance
of strata that serve as significant aquifers then the Operaﬁor shall
establish monitoring sites that can adequately reflect changes in
ground water quantity and guality resulting from such operation.
Samples shall be collected from monitoring sites and tested a minimum
of once per month and shall include; ground water levels, pH, iron,
tetal acidity, total alkalinity and total suspended solids or any
other such parameter that the director deems necessary.

A written record of the testing dates and analytical data sﬁa1? be
Kept current and made availabie for inspection at the operaticn,

and a monthly report of ali data shall be provided to the director.

68.07 Method of Operation

a. Steep Slope Mining

1.

Applicability - On surface mining operations where the natural
slope exceeds twenty degrees (20°), the provisions of this Qection
in addition to other applicable provisions of these regulations,
shall apply. On lesser slopes that require measures to prot;ct
the area below the operation from landsiides or other similar
disturbances as determined by the director on the basis of s50ils,
climate, method of operation, geology, and other regional
characteristics, the provisions of this section, in addition to

other appticable provisions of these reguiations, shall also

apply. These provisicns do not apply where mining is done on a
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flat or gently rolling terrain with an occasional steep slope
through which the mining proceeds and leaves a plain or
predominately flat area.

2. Downslope Placement - Spoil or debris, including that from
clearing and grubbing, shail not be placed on the downsiope except
as provided for in Section 6B.08 of these reguiations. Wind
rowing timber at or immediately below the cropline for erosiocn
control may be approved by the director where the permittee can
demenstrate such placement will not reduce stability and will
enhance ergsion controi or wiidlife habitat. HNothing in this
secticn shall prohibit ihe placement of materials in haulroad or
access road fills on slopes steeper than twenty degrees (20°) so
tong as the fiils are constructed in accordance with Section 4A.C3 b
of these regulations.

3. Highwall Elimination - The highwall shall be eliminated and
disturbed area graded to the approximate original contour. Spoil
material in excess of that requirec¢ for the reconstruction of the
approximate original contour shall be permanently stored in
accordance with Section 6B.08 of these regulations. Land above
the highwall shail not be disturbed unless the director finds
that the disturbance is necessary to:

{a) Blend the soilid highwal] and the backfilled material;
(b} Control surface runoff;
{c) Provide access to the area above the highwall.

{d) Comply with applicable health and safety laws.
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7A.04

/B.

78.01

5. Analyses of the coal seam, including, but not limited te, an
analyses of the sulphur, pyrite, and marcasite content, the clay
content of the stratum immediately below the coal seam and the
pyrite content and potential alkalinity of the stratum immediately
below the ccai seam.

b, In the event that any part of the data required under this subsection
is available to the cperator from previous investigations on the
proposed permit area or adjacent areas with similar characteristics and
such other data is deemed acceptable to the director, in writing, it

may be used in lieu of development of new data.

The operator shail submit a pian demonstrating how mine entries will be

sealed and how down-slope barriers will be designed to ensure stability
under anticipated hydraulic¢ loads if the mine is to be inundated or the
operator shail submit a copy of an abandonment plan approved under Article

5A of Chapter 20 of the Code which contain the same information.

PERFORMANCE STANDARDS

Signs and Markers

a. Permanent Monument - A permanent monument shall be posted at the |
entrances from public¢ roads and highways and at other suitable
locations. The monument shall consist of a sign constructed of wood,
metal, or other suitable material 2' x 3°' mounted on a two-inch pipe
driven three feet intc the ground with four feet exposed. Any suitable
eguivaient substitute may be approved. The sign shall clearly indicate
the company name, permit numbers, business address and telephone

number.
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STANDARDS FOR SURFACE EFFECTS OF UNDERGROUND MINING 7B.02

Perimeter Marker - A two-inch (2") pipe or suitable substitute shall
be driven intc the earth with a minimum of three feet (3') exposed to
permanently mark the beginning and ending points of the area under
permit. It shall be identified by painting the exposed portion of
the pipe red. The assigned permit number shall be affixed to the
permanent perimeter marker. Other markers will be used to delineate
the boundaries of the proposed permit area.

Buffer Zone Markers - Appropriate markers will be established along a
buffer zone. Markers shall consist of metal or wooden stakes or
other suitable devices or methods.

Topsoil Markers - When topscil or topsoil substitute material is
segregated and stockpiled, the stockpiled material shaill be marked.
Markers shail remain in place until the materials are removed.
Blasting Signs - If biasting is necessary to conduct surface mining
operations, signs reading "Blasting Area" shall be conspicuously
dispiayed at all approaches to the biasting site, along haulageways
and access roads to the mining operation and at all entrances to the
permit area. The sign shall be two feet by three feet (2° x 3')
reading "Blasting Area" and explaining the blasting warning and the
all clear signals.

Slope Measurements - Slope measurements shall be clearly marked prior
to pre-inspection at each 200' interval alcng the cropline contour of

the Towest seam to be mined.

Casing and Sealing of Hcles -All boreholes, shafts, and wells shall be

cased, seaied or otherwise managed to prevent pollution of surface or ground

water and to prevent mixing of ground waters of significantly different

quality. ATl borehcles within the permit area which extend beneath the coal

1
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to be mined and into water bearing strata shall be permanently plugged
unless the boreholes have been approved for use in monitoring.
78.03 Topsoii -

a. Removal-Prior to disturbance of an area topsoil shall be removed from
the area to be disturbed in a separate layer and if nct immediately
redistributed, it shall be segregated and stockpiled in a separate
stable location as specified in the pre-plan.

1. Where the removal of vegetative material, topscil, or other materials
may resuit in erosion, the director may 1imit the size of the area
from which these materials are removed at any one time.

2. Topsoil or substitute materials not being immediately utilized shall
be redistributed at a time when the physical and chemical properties
of topsoil can be protected and erosion can be minimized; Provided
that the director may approve or deem necessary that other erosion

control measures be uytilized. Provided further, that unless approved

by the director, stockpiled topsoil and other materials shail not be
moved until required for redistribution on a regraded area.

b. Materials to bz removed-If the topsoil is less than 6 inches, a 6-inch
Tayer that includes the A horizon and the unconsolidated material.
immediately below the A horizon and ail unconsolidated material if the
total available is less than 6 inches, shall be removed and the
mixture segregated and redistributed as the surface soil Tayer, unless
topsoil substitutes are approved by the director pursuant to 78.03(e)
of this Section. When 1t can be demonstrated that the B horizons and
portions of the C horizons or other underlying layers have qualities
for comparable root development and are necessary or desirable to

ensure soil productivity consistent with the approved post-mining Tand
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use, the director may reguire these layers to be segregated and

replaced as topsoil.

Segregation Requirements - Topsoil not being immediately utilized

shall be protected from wind and water erosion and kept free of

contamination of acid or foxic materials. Protective measures
include, but are not limited fo, vegetative cover, snow fences, etc.

Redistribution - Topsoil and cther materials shall be redistributed

in a manner that:

1. Achieves an approximate uniform, stable thickness, consistent with
the approved post mining land uses, contours and surface water
drainace system;

2. Prevents excess compaction of topsoil; and

3. Protects the topsoil from wind and water erosion before and after
it is seeded.

4, After final grading and before the replacement of topsoil and
other materials segregated in accordance with this section,
regraded land shall be scarified or otherwise treated as required
by the director to eliminate slippage surfaces and to promote root
penetration. If the person who conducts the surface mining
activities shows, through appropriate tests, and the director
approves, that no harm will be caused to the topsoil and
vegetation, scarification may be conducted after topsoiling.

Top Soil Substitutes - If topsoil is of insufficient quantity or of

poor quality for sustaining vegetation, or if other strata can be

shown to be more suitable for vegetaticon requirements, then the
operator shall remove, segregate, and preserve in a like manner such
other strata which is best able to support vegetation. Any material
used for topsociling must be capable of supporting and maintaining the
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approved post mining land use. This determination shall be based on

the results of appropriate chemical and physical analysis of

overburden and topsoil. These analysis shall include:

1. Determinaticns ¢of pH, net acidity or alkalinity, nitrogen,
phosphorus, potassium, texture class, calcium, manganese and other
analyses as may be required by the director. The director may
also require, where he deems necessary, resuiis of field-site
tests or greenhouse tests be used to demonstrate the feasibility
of using substitute materials;

2. Results of analyses, trials and tests shall be included in the
pre-ptan. Certification of trials and tests shall be made by a
laboratory approved by the directeor stating that:

(a} The proposed substitute material is equal to or more suitable
for sustaining the vegetation than is the available topsoil;

(b) The substitute material is the best available material
tc support the vegetation; and

(c) The trials and tests were conducted using standard testing
procedures, the results of which shall be included in the
pre-plan.

Nutrients and Soil amendments in the amounts determined by so0il tests

shall be applied to the redistributed surface sojl layer, so that it

supports the approved postmining land use and meets the revegetation

requirements of Section 4F., A1l soil tests shall be performed by a

qualified laboratory using standard methods approved by the director.

These tests shall include nutrient anaiysis and 1ime requirement

tests. Results of these tests shall be submitted to the director with

the final planting report as required by Section 4F.09.a.
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7B.04 Mater Quality Standards

a. Water Quality Control - All reasonable measures shall be taken to
intercept all surface water by the use of diversions, culverts and
drainage ditches or other methods t¢ prevent water from entering the
pit area. All water accumulation into the pit shall be removed at
Teast once in a 24-hour pericd unless otherwise approved by the
director. The water Teaving the permit area shall not viclate the
water quality standards established for the river, stream or drainway
into which it is discharged. All surface drainage from the disturbed
area must pass through a sediment pond or series cf sediment ponds or
other approved sediment ceontrol structures or treatment facilities.

b. Water Quality Standards -Discharge from the permit area shall not in
any case violate Federal or State water quality. The monitoring
frequency shall be governed by the standards set forth in the NPDES
Program under the Federai Water Folluticn Control Act as amended, 33
U.S.C. 1251 et. seq. and the rules and regulaticns promu1gatg%
thereunder.

1. Before grade release, no discharge from the permit area shall
have a pH of less than 6.0 or greater than 9.0 or an iron content
exceeding 7 parts/million maximum allowable and 3.5 parts/million
average daily values for 30 censecutive discharge days or an iron
content exceeding 6 parts/million maximum allowable and 3.0
parts/million average dajly values for 30 consecutive discharge
days for new sources as defined by 40 CFR Section 434.11(1}.

2. After grade release, discharges from the permit area shall meet

applicable water quality standards.
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Tredtment Facilities - Adequate facilities shall be installed,

operated, and maintained using the best technology currently availabie

in accordance with the approved pre-plan to treat any water discharged

from the permit area so that it complies with all federail and state

laws and reguiations and the limitations of this section.

Non-mechanical freatment sysiems may be utilized if flow is infrequent

or smzll and timely and consistent treatment js assured.

Breakthrough

1. Any surface or underground breakthrough of water caused by the
operator during the course of his operations shall be sampled
immediately and analyzed for fotal iron, total suspended solids and
pH and if requested by the director, any other parameter
characteristics of tne discharge. Such analysis shall be made by a
competent water analyst or chemist. The original and at least one
copy of such analysis shall be retained by the operator, two copies

shall be submitted to the chief of the divisicon of reclamation.

2. Should said analysis indicate the water quality tc be Tess than

applicable effluent limitations, seals shall be immediately

constructed. These seals shall:

{a) Prevent any air from entering the underground mine by way of
the breakthrough; or

{(b) Prevent any air from entering the breakthrough while allowing
the water to flow from the breakthrough; or

(c) 3Seal the breakthrough of acid water s¢ that it cannot flow.
Such seals shall be constructed of stone, brick, block

earth or other impervicus materials which are acid resistant.
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3. Alternate methods of handling discharges from breakthroughs may
be empioyed where it can be established that applicable effluent
Climitations can be met.

Changes in water quality and quantity, in the depth to ground water,

and in the location of surface water drainage channels shall be

minimized so that the approved postmining land use of the permit area
is not ddversely affected.

sSurface water shall nct be diverted or otherwise discharged into

underground mine workings, unless the person whe conducts the mining

activities demonstrates to the director that this will-

1. Abate water poliution or otherwise eliminate publi¢ hazards
resulting from surface mining activities; and

Z. Be discharged as a contrclied flow, meeting applicable effluent
Timitations for pH and total suspended solids, except that the pH
and total suspended soiid Timitations may be exceeded, if approved
by the director, and is 1imited to-

(a) Coal processing waste;

(b) Fly ash from a coal-fired facility,

{c) Inert materials used for stabilizing underground mines; or
(d) Undergreound mine development wastes;

3. In any event, the discharge into underground mines of surface
waters wiil not cause, result in or coniribute to a violation of
applicable water guaiity standards or effiuent limitations;

4. Minimizes disturbance to the nydrclogic talance; and

5. Meets with the approval of the Mine Safety and Health

Administration.
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7B.05 Discharge from Underground Cperatjons No person shall locate cpenings

for new drift mines working in acid preducing or iron producing coal

seams in such a manner that the mine will have a gravity discharge

unless it is:

a., Demonstrated and the director so finds that heaith and safety
factors clearly override environmental concerns, or

b. Demonstrated and the director so finds that any untreated discharge

will not violate Federal and State effluent limitations and water

quality standards.

78.06 Acid Producing and Toxic Materiais

a. Drajnage from acid-ferming and toxic forming materials into ground

and surface water shall be avoided by:

1. Identifying, burying, blending and/or treating where necessary,
spoil or other materials that will be toxic to vegetation or
that will adversely affect water guality within thirty (30)
days after it is first exposed or a lesser period if required
by the director. Such materials shall be handied in accordance
with methods set forth in the approved pre-plan; and.

2. Acid-forming or toxic-forming material shall not bq_buried or

stored in proximity te a drainage course or ground water system

s0 as to cause or pose a threat of water poiiution.
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b. Treatment of Toxic Material - A1l exposed coal seams remaining after
mining and any acid-forming, toxic-forming, combustible materials, or
any other waste materials that are exposed, shall be covared with a
minimum of four feet (4') of nontoxic and noncombustible material; or
tested, treated and blended to provide materials suitable to
prevent water pollution. If necessary, this materiai shall be
treated to neutraiize toxicity in order to prevent water pollution
and sustained combustion and/or to minimize adverse effects on plant
growth and land uses. Where necessary to protect against upward
migration of salts, exposure by ercsion, to provide an adequate depth
for plant growth, or tc otherwise meet local conditions, the director

shall specify thicker amounts of cover using non-toxic material.

7B.07 Monitoring Requirements

a. Surface Water Monitoring

1. The operator shall record nermal and abnormal variations in
precipitation daily by using rain gauges.

2. A1l water discharged from the permit area shall be sampled analyzed
and otherwise monitored in accordance with the Clean Water Act of
1977 and all applicable standards of the NPDES program, and a
monthly report of all measurements shall be submitted to the
director; provided that all violations of effluent standards shall
be reported to the director within five {5) days of receipt of

analytical analyses ;
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Where any discharge from the permit area require treatment
during the mining operation in order to meet the water quality
standards set forth in Section 6B.04 of these regulations,
surface water monitoring ¢f such discharges shall continue
following grading approval. If it is established on the basis
of such monitoring that the hydrologic balance is being
preserved without treatment, the treatment facilities may be
removed. A one year history of meeting the water quality
standards of 78.04 shall be adequate to establish that the

hydrologic balance is being preserved.

b. Ground Water Monitoring

1,

When operations are conducted in such a mannér that may affect
the ground water system, ground water levels and ground water
gquality shall be perjodically menitored in a manner that can
adequately reflect changes in ground water quality and quantity
resulting from such operations. The director may require
development of additional mornitoring sites if needed, to
adequately monitor the ground water system or such other
monitoring criteria as he may reguire.

Samples shall be collected from menitoring sites and tested a
minimum of once per month and include; ground water levels, pH,
iron, total acidity, total alkalinity and total suspended solids
and any other such parameters that the director deems necessary.
A written record of the testing dates and analytical data shall
be kept current and made availabe for inspection at the
operation; and a monthly report of all data shall be provided to

the director.
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7B.08 Method of Operation

a. Steep Sicpe Mining

1.

Applicability - On surface mining operations where the natural siocpe
exceeds twenty degrees (20°), the provisicns of this section in
addition to other applicable provisijons of these reguiations, shall
apply. 0On Tesser slopes that require measures to protect the area
below tne mining operation from disturbance as determined by the
director on the basis of consideration of soils, climate, method of
operation, geology, and other regicnal characteristics, the
provisions of this section, in addition tc other applicable
provisions ¢f thess regulations, shall also apply.

Downslope Placement - Spoil or debris, including that from clearing
and grubbing, shall not be placed on the downslope except in

specified fill areas designed for such piacement; provided that

nothing in this section shall prohibit the placement of materials in
haulrcad or acess road Tilis on slopes steeper than twenty degrees
{20°) so long as the fills are constructed in accordance with
Section 4A.03 b of these reguiations.

Highwall Elimination - The highwall shall be eliminated and the
disturbed area graded to the approximate original contour. Spoil
material in excess of that reguired for the reconstruction of the
approximate oreiginal contour shall be permanently stored in
accordance with Section 7B.09 of these regujations. Land above the
highwall shall not be disturbed unless the director finds that the
disturbance is necessary to:

{a) Blend the solid highwall and the backfilied material;
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(b} Control surface runoff,
(c) Provide access tc the area above the highwall; or
(d} Comply with applicable health and safety laws.

4, Stabilization - The material used to backfill and eliminate the
highwali shall be sufficientiy compacted or otherwise
mechanically stabilized so as o insure stability of the
backfill. The method and design specifications of cempacting
material shall be approved by the director. Woody materiais
shall not be buried in the backfilled area unless the director
determines that the proposed methed for placing woody material
beneath the nighwail will not deteriorate the stable condition
¢f the backfilled area. The cperation shall at a minimum retain
a1l overburden and spoil on the solid portion of existing or new
benches and backfill and grade to the most moderate slope
possible which does not exceed the angle of repose or such
lTesser slope as in necessary to achieve a minimum static safety
factor of 1.3.

5. Drainage Channels and Flumes - When mining through natural
watercodrses or when water is to be directed across or through
the backfill, a drainage channel, flumes or frencn drains must
be constructed across or thrcough the backfill in order to insure
stability and to prevent erosion. Such drainage channels,
fiumes or french drains shail be constiructed of durable rock,
asphalt, concrete or any other material approved by the
director. Channels, flumes and drains shail be constiructed in
accordance with criteria contained in the Drainage Handbook for

Surface Mining.

- 18 -
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Inactive Status - Inactive cperation status will be considered
for a period not to exceed one {1) year from date of approval;

provided that prior written approval is obtained from the

director. Provided further that inactive status shali not be

approved unless the operator demonstrates that reclamation is
current and all water management practices will be maintained
during the inactive period and all exposed coal is covered with
non-~-toxic material. The director mey aisc reguire progress maps
prior to approval. All entries temporarily abandoned must be
protected from unauthorized entry. Where it can be adequately
demonstrated by the permittee that inactive status to exceed one
{1} year is necessary, the director may extend inactive status
beyond the one (1) year Timitation.
Requirements f{or Special Land Use Purposes
1. Alternative Plians - Alternative plans for restoration of the
disturbed area may be submitted tc the director at the end of
the coeal extraction phase of mining if the application
demonstrates a return to the pre-mining land use capability.
If such restoration will be consistent with the purposes of
the Act and if such plans are approved by the director and
complied with within such time limits as may be determined by
him as being reascnable for carrying cut such pians, the
backfiiling and grading requirements of these regulations may

be modified.

- 19 -
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Water Impoundments - Prior to the construction of an impounding
arza for the storage of water after mining, approval must be
obtained from the director for such impoundment. The Division
of Water Resources will cooperate with the Division of
Reclamation in reviewing all portions of any plan for water
impoundments as they relate to water quality and will give its
raecommendations therefore, to the Division of Reclamation. The
contents of this plan will include, but are not limited to, the
following:

(a} Location of the impounding area;

{b} Dimensions of the area as to capacity and depth (average,

maximum and minimum),

(c) Plot plan of impoundment area;

(d) Source of water entering the impoundment;

(e) Quality of the water entering the impoundment;

(f) Quality of water Teaving the impoundment and mechanism of
discharge;

{g) Coal seam or seams mined or involved with impoundment;

{h) Chemical characteristics of the soils and underlying strata
in the impoundment area as they relate to acid production;

(i) Safety aspects considered such as spillway overflow,
emergency spillway, access to area; and

(i) Consent of the landowner for such impoundment with
submission on specified forms; and

(k) Projected stability of water Tevel in the impoundment.
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3. Waste Disposal - Where waste materials such as filter cake,
municipal wastes, chemical sludge, etc., are deposited upon
the permit area, plans for such deposition shall require
prior approval of the director. Such plans for waste
disposal shall be accompanied by the written approval of the
Division of Water Resources and where appropriate, the State |

Department of Health,

78.09 Disposal of Excess Spoi]l

d.

General Requirements - Spoil not required to achieve the
approximate criginal contour shall be transported to and placed in
a controlled manner in designated disposal areas within the permit
area in accordance with the provisions of the Act as approved in
the pre-plan; and in accordance with the design criteria and
specifications found in the Technical Handbook. Coal processing
wastes and/or toxic material shall not be disposed of in
head-of-holiow or valley fills, unless such fills are specifically
and exctusively designated for that purpose in accordance with
Section 10 of these reguiations.

Disposal of Excess Spoil on Existing Benches - Spoil material not
required to return the area to the approximate original contour
may be placed on & pre-existing bench if the following conditions

are met:

78.09

1. A1l excess spoil must be hauled, placed and retained on the solid

portion of the a bench abandoned as of August 3, 1977; and

2. The spoil must be compacted or otherwise mechanicaliy stabilized

and tne existing highwall eliminated to the extent possible with

the available spoil.
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Other design criteria may be approved if fills are constructed in
accordance with 30 CFR 816 or 817, or if fills are justified as
an experimental practice under section 33 of the Act.

Location of Sediment Control Structures - All sediment control
structures for fill areas shall be as contiguous with the spoil
disposal area as is economicaliy and technologically feasible but
not in such proximity so as to affect mass stability.

Disturbance Within Fi11 Site - At no time shall the disturbance
in the valley fill area be greater than the sediment storage
reguirement provided by the sediment structurss until two or more

1ifts of the valley fill have been installed.

7B.1C Site Development

Q.

Time Scheduie fcr Site Excavation - The time schedule for site
excavation shall be consistent with the approved pre-plan and
shall provide for minimum disturbance at any one time consistent
with envircnmentally sound procedures. Regrading and
stabilization of all areas disturbed in tne development of the
mine site shall proceed as contemporaneously as practicable. In
any event, all reguired drainage system components and haulroads
shail be installed in accordance with the approved pre-plan prior

to any disturbance for site development.
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1. Temporary Revegetation - All topsoil and spoil storage areas
which will be in piace for more than six months but Tess
than one year shall at a minimum be seeded and mulched so as
to establish a satisfactory stand of temporary vegetative
cover. This seeding and mulching must be done within thirty
(30) days of completion of the storage area.

2. Permanent Revegetation - A1l topsoil, spoil storage, and
other disturbed areas which will be in place for Tonger than

one year shall be seeded and mulched so as to establish a

satisfactory permanent vegetative cover. Trees shall be
reguired only on those areas that:
(a) Will not be redisturbed by future reclamation
activities, or
(b} Are necessary in order to meet the approved post-mining
land use. Seeding and planting ¢of these areas shall be
conducted during the first normal seeding season after
the completion of the disturbance.
Mine Site Organization and Aesthetics -Indiscrimingte dumping or
discarding or acid-preducing or toxic-producing materials,
titter, refuse, junked equipmeni, containers, etc. shall be
pronibited. These materials shall be placed in areas
specifically designated for their storage or disposal, as
indicated in the pre-plan. Regrading and revegetation of the
disturbed areas shall be planned and carried out where possible
in a manner which results in the covering or screening eof

offensive and unsightly areas.
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7B.11 Backfilling and Regrading

a. OUperator Responsibility - In planning and executing underground mining
operations, the operator shall, at all times, have proper regard for
all backfilling and regrading requirements, imposed by the Act and all
rutes and regulations adopted pursuant thereto, and all provisions of
the approved pre-plan.

b. Time Schedule for Regrading and Backfilling - Regrading and
backfilling will proceed as contemporaneously as practicable with
mining operations and as reflected on the approved mining and

reclamation pian, Provided however, that final backfilling and

regrading shail be completed within 60 days of completion of
underground mining. Should particular site conditions or weather make
adherence to these guidelines impractical, the period of time or the
distance required to be current may be reasonably extended.

Cc. Revegetation shall be kept current by establishing a temporary or
permanent vegetative cover on regraded areas by the end of the first
growing season and a permanent vegetative cover by the end of the
second growing season. Standards and procedures for establishing a
satistactory vegetative cover and guidelines for species selection and
application rates are found in Section 4F of these regulations.

d. Variances from Highwall Elimination - A1l underground mining
operations which were in existence and which created highwalls prior
to August 3, 1977 shall not be reguired tc eliminate the highwall §f
the operator can demonstrate that it is economically or
technologicaily infeasible, by virtue of the fact that there is an
insufficient amount of spoil material within the proximity of the mine

site, the operator shall utilize all available material to eliminate

-
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as much of the highwall as possible to achieve highwall elimination.
At a minimum, the operator shall be required to seal all underground
openings and to cover the exposed ccal seam with a minimum of four
feat of non-acid producing materials. Whers highwalls are created
or pre-existing highwalls are reaffected after August 3, 1980, they
must be eliminated upon compietion of mining and reclamation. In
the event that reshaping ¢f a pre-existing highwall is orcered by a
State or Federal agency for safety reasons, such reshaping will not
be deemed reaffecting a pre-existing highwall and the requirements
to eliminate the highwall shall not be imposed.

Bench Surface - The surface of the regraded bench shall be graded so
as to permit the use of farm implements and machinery.

Grading Outer Spoil - ATl outer spoil shall be graded so as to
blend into the adjcining undistrubed lands.

Ritls and Gullies - When rills and gullies deeper than nine inches
form in areas that have been regraded and topsoiled, the rills and
gullies shall be filled, graded or otherwise, mechanically
stabilized and the area reseedad. Rills or guliies less than nine
inches deep shall be regraded and reseeded if the rills and gullies
interfere with the approved peost-mining iand use.

Reaffecting Previousiy Mined Areas - Where underground mining
operations are reaffecting previcusly mined lands that have not been
restored tc the standard of these regulaticns and sufficient spoil
is not available te¢ otherwise comply with these regulations, the
permittee shall at a minimum retain all overburden and spcil on the

sotid portion of existing or new benches and backfill and grade to the

most moderate slope possible which does not exceed the angle of repose or
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such lesser sicpe as 1s necessary to achieve a minimum static safety
factor of 1.3. In all cases, the highwall must be eliminated.
Regraded Drainage Control - DCrainage control on regraded areas shail
be provided as approved in the pre-plan to prevent excessive erosion
or additional contribution of suspended soiids to the receiving
stream, ensure safety, and conserve scil moisture. ODrainage conirol
measures include, but are not Timited to, diversicn ditches, flumes
and rip-rap channels, tracking in, small depressions and other

devices that may be approved by the director.

7C. Subsidence Contrcl

7C.01 Public Notice The mining schedule shall be distributed by mail to all

.02

cwners of property and residents within the area above the underground

workings and adjacent areas. Each such person shall be notifiad by mail

at lTeast six months prior to mining beneath his or her property or

residence. The notification shall contain, as a minimum:

d.

b.

Identification of specific areas in which mining will take place;
Dates of mining activities that could cause subsidence and affect
speciftic structures; and

Measures to be taken to prevent or control adverse surface effects.

Surface Owner Protection

a.

Each perscn who conducts underground mining activities shall adopt
all measures approved by the director to reduce the 1ikelihood of
subsidence, to prevent subsidence causing material damage or reducing
the value or reasonably foreseeable use of surface lands, and to
mitigate the effects of any such damage or reduction which may occur.

Each person who conducts underground mining which results in subsidence

T
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that causes material damage or reduces the value or reasonably

foreseeable use of the surface jands shall, with respect to each

surface area affected by subsidence-

1.

Restore, rehabilitate, or remove and replace each damaged
structure, featurs or value, promptiy after the damage is suffered,
tc the condition it would be in if no subsidence had cccurred and
restore the land to & condition capable of supporting reasonably

foreseeable uses it was capable of supporiing before subsidence.

2. Purchase the damaged struciure or feature {or its fair market,

nre-subsidence value and shall promptly after subsidence occurs, to
the extent technologicaliy and economically feasible, restore the
Tand surface to a condition capable and appropriate of supporting
the purchased structure, and other foreseeable uses it was capable
of supperting before mining. Nothing in this paragraph shall be
deemed to grant or authorize an exercise of the power of
condemnation or the right of eminent domain by any person engaged
in underground mining activities; or

Each person who conducts underground mining activities will
compensate the owner of any surface structure in the full amount of
the diminution in value resulting froﬁ subsidence, by purchase
prior to mining of & noncanceilable, premium prepaid jinsurance
policy or other means approved by the director assuring before
mining begins that payment will occur, indemnify every person with
an interest in the surface for all damages suffered as a result of
the subsidence; and, to the extent technolcgically and economicaily
feasible, fully restore the land to a condition capable of
maintaining reasonably foreseeable uses which it couid support

before subsidence.
- 27 -




Section 7. STANDARDS FOR SURFACE EFFECTS OF UNDERGROUND MINING 7C.03

7C.03 Buffer Zones

a. Underground mining activities shall not be conducted beneath or adjacent
to any perennial stream, or impoundment having a storage vo]ume‘of 20
acre-feet or more, unless the diractor, on the basis of detailed
subsurface information, determines that subsidence will not cause
material damage to streams, water bodies and associated structures. If
subsidence causes material damage, then measures will be taken to the
extent technologically and economically feasiblie to correct the damage
and to prevent additicnal subsidence from occurring.

b. Underground mining activities beneath any aquifer that serves as a . -
significant water supply %to any public water system shall be conducted
so as to avoid disrupiion of the aguifer and consequent exchange of
ground water between the aguifer and other strata. The director may
prohibit mining in the vicinity of the aquifer or may limit the
percentage of coal extraction to protect the aquifer and water supply.

¢c. Underground mining activities shall not be conducted beneath or in close
proximity to any public buiidings, including but not limited to
churches, scheols, hospitals, courthouses and government offices, unless
the director, on the basis of detaiied subsurface information,
determines that subsidence from those activities will not cause material
damage to these structures and specifically authorizes the mining
activities.

d. The director shall suspend underground coal mining under urbanized
areas, cities, towns, and communities, and adjacent to industrial or
comnercial buiidings, major impoundments or permanent streams, if
imminent danger is found to inhabitants of the urbanized areas, cities,

fowns, or communities.
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70.04 Subsidence control plan -The application shall inciude a survey which

shall show whether structures or renewable resource lands exist within

the proposed permit and adjacent area and whether subsidence, if it

occurred, could cause material damage or diminution of reascnable
foresesable use of such structures or renewable resocurce lands. If tpe
survey shows that no such structures or renewable resource lands exist,
or no such material damage or diminution could be caused in the event of
mine subsidence, and if the director agrees with such conclusion, no
further information need be provided in the application under this

Section. In the event the survey shows such structures or renewabie

resource lands exist, and that subsidence cculd cause material damage or

diminution of value or Tdreseeable use of the land, or if the director
determines that such damage or diminution could occur, the application
shall include a subsidence control plan which shall contain the follewing
information

a. A detailed description of the mining method and other measures to be
taken which may affect subsidence, including:

1. The technique of coal removal, such as longwall mining, room and
pitlar with piilar removal or other methods; and

2. The extent, if any, to which planned and controlled subsidence.is
intended,

b. A detailed description of the measures to be taken fo prevent
subsidence from causing material damage or Tessening the value cor
reasgnable foreseeable use of the surface, including:

1, The anticipated effects of planned subsidence, if any;

2. Measures, if any, to be taken in the mine to reduce the tikelihood
of subsidence, including such measures as; and
a. Backstowing or backfilling of voids;
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b. Leaving sunport pillars of ccal; and

¢c. Areas in which no coal removal is planned, including a
descrintion of the overlying area to be protected by leaving
coal in place.

Measures to be taken on the surface to prevent material damage or
Tessening cof the value or reasonably foresceable use cf the
surface including such measures as:

a. Reinforcement ¢f sensitive structures cr features;

b. Installation of footers designed to reduce damage caused by
movement;

¢. Change of Tocation of pipelines, utility 1ines or other

features;

d. Relocation of moveable improvements to sites outside the

angle-of-draw.

c. Monitoring, if any, to determine the commencement and degree of

subsidence so that other appropriats measures can be taken to mitigate

the effects of any material damage or diminution cof value or

foreseeable use of lands which may occur, including one or more of the

following as required:

1.

Restoration or rehabilitaticn of structures and features, including

approximate land-surface contours, to premining condition; and/or

. Replacement of structures destroyed by subsidence; and/or

Purchase of structures prior to mining and restoration ¢f the land
after subsidence to condition capable of supporiing and suitable
for the structures and foreseeable land uses,; and/or

Purchase of non-cancellable insurance policies payable to the
surface owner in the full amount of the possible material damage or

other comparabie measures.
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d. A detailed description of measures tc be taken to determine the degree
of material damage or diminution of value or foreseeabie use of the
surface, inciuding such measures as-

1. The results of pre-subsidence surveys of all structures and surface
features which might be materialiy damaged by subsidence; and
2. Monitoring,if any, proposed to measure deformations near specified

structures or features or otherwise as appropriate for the

operation.

- 31 -




Section 8.  FACILITIES INCIDENTAL TC COAL MINING 8A.

8A.  PERMIT REQUIREMENTS

8A.01 General - In addition to information required by the Act and these rules
and regulations an application for a permit for facilities required for,
or used incidentally to, the operation of a mine, including, but not

Timited to, mine buildings, coal loading facilities at or near the mine

site, coal storage facilities, preparation plants, tipples, etc., sheall

contain the foilowing:

a. Return receipts of notification of all owners of record of surface
and subsurface area centiguous to any part of the preoposed permit
area. Such notification shall contain information reguired in the
lTegal adveriisement.

b. Notarized affidavit of publication setting forth the dates tne
advertisement appeared and Gearing original signatures. The
advertisement shall 1ist the address of the local reclamation office
where the application is available for public inspection; and

c. Submit accurate maps in accordance with the following:

1. The size of the maps shall be no larger than 24" x 36",

2. The map scale shall be such that the information is clear and
legible with a preferred scale of 1 inch = 200 feet .

3. A separate drainage map shall be required unless all necessary
informaticn can be clearly and legibly reflected on the

pre-plan map;
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Approximate boundaries and locations of surface mining
operations in close proximity;

Show by appropriate markings the boundaries of the area of Tand
to be disturbed and the total number of acres invelved in the
area of land tc be disturbed;

Show the date on which the map was prepared, a north arrow,
quadrangle name, and location map;

Show the location of all spoil storage areas, topsoil
preservation areas and all other areas utilized for the locading,
storage, or processing ¢f coal or coal waste and refuse. MWhere
any such areas are to be preparad under separate permits, a
statement to that effect must be made a part of the permit
application with a reference to the iocation of these proposed
permit areas in the mine plan map as required under the
provisions of Section 11 (a) (1), of the Act.

Show all impoundments for waste, water treatment and all
drainage and sediment control facilities;,

Indicate location and percent slope at each 200" interval
perpendicular to a surveyed baseline;

Show the drainage plan in accordance with 4B of these
regulations;

Show the Tocation of all rain gauge monitoring sites. If
menitering sites are not within range of the map, supplimental

maps or other descriptions may be substituted.
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8A.0Z.

Hydrologic Information -The application shall contain a statement

describing the probable hydrologic consequences of the mining operations,
both ¢n and off the mine site with respect to the hydrologic balance .
provided that modeling techniques may be included as part of the
application. This statement shall describe:

a. Ground Water Hydrology

1. The depth below the surface and horizontal extent of the water table
ancg/or aquifers if encountered;

2. Known or potential uses ¢f the water in the aquifer and/or water
table;

3. The iithology and thickness of the aquifers;

4. The quality of the water in the aguifer and/or water table if
encountered; and

5. Other information as required by the director which describes
recharge, storage and discharge characteristics of aquifers as
necessary to make the determination of the probable cumulative
impacts of all anticipated mining in the area upon the hydrology of
the area, and particularly upon water availability.

6. Ground Water Quality -Laberatery analysis of sampies shall be
taken at regular monthly intervals for a period not less than 6
consecutive months pricr to applicaticn submission for pH, iron,
suspended sclids, dissolved solids, hot total acidity, total
alkalinity, specific conductance, and temperature. On-site field
analysis of pH, iron, specific conductance and temperature shall
alsc be recorded. Permanent monitoring sites shail be
established utilizing bore holes established to make the

determination required in 8A.03, existing wells, springs, seeps
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and/or other such sources containing water from aquifers or the
water tables which wiil be encountered or may reasonably be

expected to be impacted by the mining operation; provided that

information made available %o the director showing the geologica?l
configuration of the area and the ground water system shail be
the basis on which the determination shall be made as to whether

or not the aquifers or water tables could be impacted.

b. Surface Water -The application shall contain data which accurately

predicts premining surface water quality and guantity both on and

off the mine site within the local Timits of the drainage area

which will be impacted by the mining. Such data shall be at a

minimum but not Timited to the foilowing:

1. Water Quality -Laboratory analysis of sampies shall be taken at
reguliar monthly intervais for a pericd not less than 6
consecutive months prior to appiication submissicn for pH,
iron, suspended solids, dissolved solids, hot total acidity,
total alkalinity, specific conductance and temperature.
On-site field analysis of pH, iron, specific conductance and
temperature shail also be recorded. Permanent monitoring
sites will be established for the collection of this data at
locations upstream and downstream from the proposed permitted
area on all intermittent or perennial streams receiving
drainage from the proposed permit area and on all receiving
streams above and below the confluence of tributaries

receiving the drainage from the proposed permit area.
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2. Water Quantity -Field flow data shall be taken at the same time

and location as required in 8A.02 (b) (1) by use of weirs,

flow meters or other similar apparatus.
The appiication shall contain a statement of the cliimatclogical factors.
representative of the proposed permit area. Permanent rain gauge
monitoring sites will be established at a suitable location on the mine
site or in the general viéinity of the proposed permit area so as to
accurately reflect the average seasonal precipitation. Data collected
at such monitoring sites will be contained in the permit application and
will reflect at a minimum but not Timited to the measurement of
orecipitation during a 24-hour period at regular monthiy intervals for a
period of not less than & consecutive months prior to application
submission. Where such information is available from alternate sources
and if such information is deemed tc be accurate, the director may

accept the alternate infcormation.

8A.03 The application shall contain a description of the geology of the

permit area.

a.

Test borings or core samples from the proposed permit area shall be
collected and analyzed down to and including the stratum
immediately below the lowest stratum to be excavated or disturbed
tc provide the following data in the description:
1. Location of subsurface water, if encountered;
2. Logs of drill holes showing the litholegic characteristics

and thickness of each stratum and coal seam, if any;
3. Physical properties of each stratum within the cverburden

including compaction and erodability:
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Chemical anaiyses of each stratum within the overburden and the
stratum immediately below the Towest stratum to be excavated or
disturbed to identify, at a minimum, those horizons which contain
potential acid-forming, toxic-forming, or alkalinity producing
materials. These analyses shall, uniless otherwise provided by the
director or by law or regulation, be determinad by using standard
procedures found in EPA Manual 600/2-78-054 (Field and Laboratory
Methods Applicable to Overburden Minesoils); and

Analyses of the coal seam, if any, including, but not limited to,
an analyses of the sulphur, pyrite, and marcasite content and the

clay content of the stratum immediately below the coal seam.

In the event thai any part of the data required under this subsection

is available to the operator from previous investigations on the

proposed permit area or adjacent areas with similar characteristics

and such other data is deemed acceptable to the director, in writing,

it may be used in lisu of development c¢f new data.

8A.04 Reclamaticn Plan

a.

General - In addition to the requirements of Section 11 of the Act all

faciiities covered under this Secticn are subject to the following

provisions;

1.

A timetable for the construction of new facilities including a
schedule for:

(a) Site Preparation,

(b} Construction of drainage systems;

{c) Relocation of streams, if necessary, and the construction

-of-temporary and permanent stream channels;
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(d} Construction of fills and disposal sites; and

(e} Construction of buiidings and facilities.

8A.05 Permanent Facilities Exemptions -To qualify for an exemption from the

8A.0€

Act

and these recgulations for permaneni facilities nct within the area

being mined the appiicant shall:

d.

The

Indicate the exact location of the facility and the applicant's
closest permit area.

Describe its preseni use. The use proposed for the facility while
the applicant is actively mining in the county wherein the faciiity
is lccated and fhe proposed use of the facility after the applicant
finishes all mining.

Submit a verified statement stating that the permanent facility is
nct and wiil not be directly involved in the extraction, loading,

storage cor processing of coal.

director shall not grant an exemption until:

The applicant has submitied the infeormation reguired by Section 8A.C5.

The director has inspected the site, and

The director has determined that the permanent facility is net or will

not be Tocated within any area being mined which for purposes of this

section means a permit area.
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8B. PERFORMANCE STANDARDS

8B.01 Signs and Markers

a.

Permanent Monument - A permanent mounument shall be posted at the entrance
from public roads and highways and at other suitable locations. The
monument shall consist of a sign constructed cof wood, metal, or other
suitable material 2' x 3' mounted on a two-inch pipe driven three feet intc
the ground with four feel exposed. Any suitable equivalent substitute may
be approved. Tne sign shall clearly indicate the company name, permit
numbers, business address and telephone number.

Perimeter Marker - A two-inch (2") pipe or suitable substitute shall be
driven into the earth with a minimum of three feet (3') exposed to
permanently mark the beginning and ending points of the area under permit.
It shall be jdentified by painting the exposed portion of the pipe red.
The assigned permit number shall be affixed to the permanent perimeter
marker. Other markers will be used to delineate the boundaries of the
proposed permit area.

Butffer Zone Markers - Appropriate markers will be estabiished aleng a
buffer zone. Markers shall consist of metal or wooaden stakes or other
suitable devices or methods.

Topsoil Markers - When topsoil of other vegetation supporting material

1s segregated and stockpiled, the stockpiled material shalil be marked.
Markers shall remain in place until the materiais are removed.

Blasting Signs - If blasting is necessary to conduct surface mining
operations, signs reading "Blasting Area” shall be displayed

conspicuously at all approaches to the blasting site and along

haulageways and access roads o the facility and all entrances to the
permit area. The sign shall be two feet by three feet (2% x 3'} reading
-8 -
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"Blasting Area” and explaining the blasting warning and the all clear
signals.

f. Slope Measurement - Slope measurement locations shall be clearly marked
prior to pre-inspection at each 200' interval along the base line
established in the pre-plan.

casing and Sealing of Holes - A1l boreheles, shafts, wells, and auger

noles shail be cased, sealed or otherwise managed to prevent pollution of
surface or ground water and to prevent mixing of ground waters of
significantly different quality in accordance with the approved pre-plan.
A1l boreholes within the permit area surface coal mining which extend
beneath the ccal seam or stratum to excavated or disturbed and into water
bearing strata shall be permanently plugged unless the boreholes have been

approved for use in Section 6A.02 (&) (6) for monitoring.

1
|

Topsoil -

a. Removal-Prior to disturbance of an area topscil shall be removed

from the area to be disturbed in a2 separate layer and if not

immediately redistributed, it shall be segregated and stockpiled in a

separate stable location as specified in the pre-pian.

1. Where the removal of vegetative material, topsoil, or other
materials may result in erosion, the director may 1imit tﬁe size of
the area from which these materials are removed at any one time.

2. Topsoil or substitute materials not being immediately utilized
shail be redistributed at a time when the physical and chemical
properties of topscil can be protected and erosion can be

minimized; Provided that the director may approve or deem necessary

that other erosion contiol measures be utilized; Provided further,
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that unless approved by the directer, stockpiled tepsoil and other
materials shall not be moved until required for redistribution on
a regraded area.
Materials to be removed-If the topsoil is less than & 1néhes, a 6-inch
Tayer that includes the A horizon and the unconso]idated material
immediately below the A horizon and all unconsolidated material it the
total available is less than 6 inches, shall be removed and the mixture
segregated and redistributed as the surface soil layer, unless topsoil
substitutes are approved by the director pursuant to 83.03.e of this
Section. When it can be demonstrated that the B horizons and portions
of the C horizons or other underiying layers have qualities for
comparable root development and are necessary or desirable to ensure
soil productivity ctonsistent with the approved post-mining land use,
the director may require these layers ito be segregated and replaced
as topsoil.
Segregation Requiremenis - Topsoil not being immediately utilized
shall be protected from wind and water erosicn and kept free of
contamination of acid or toxic materials. Protective measures
include, but are not limited to, vegetative cover, snow fences, etc.
Redistributicn - Topsoil and other materials shali aslrequired by
the director be redistributed in a manner that:
1. Achievas an approximate uniform, stable thickness, consistent
with the approved post mining land uses, contours and surface water
drainage system;
2. Prevents excess compaction of topscil; and
3. Protects the topseil from wind and water erosion before and

after it is seeded.

-10 -
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4, After final grading and before the replacement of topsoil and

other materials segregated in accordance with this section,
regraded Tand shall be scarified or ctherwise treated as required
by the director to eliminate slippage surfaces and to promote
root penetration. If the person who conducts the surface mining
activities shows, through appropriate tests, and the director
approves, that no harm will be caused to the topsoil and
vegetation, scarification may be conducted after topsciling.

Top Soil Substitutes - If top soil is of insufficient quantity or of

poor quaiity for sustaining vegetation, or if other strata can be

shown to be more suitable for vegetation requirements, then the
operator snall remove, segregate, and preserve in a like manner such
other strata which is best able to support vegetation. Any material
dsed for topsoiling must be capable of supporting and maintaining the
approved post mining Tand use. This determination shall be based on
the results of appropriate chemical and physical analysis of
overburden and topsoil. These analysis shall include:

1. Determinations of pH, net acidity or alkalinity, nitrogen,
phosphorus, potassium, texture class, calcium, manganese and cther
analyses as may be required by the director. The director may
also require, where he deems necessary, results of field-site
tests or greenhouse tests be used to demonstrate the feasibility
of using substitute materials;

2. Results of analyses, trials and tests shall be inciuded in the
pre-plan. Certification of trials and tests shall be made by a

laboratory approved by the director stating that:
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f.

(a) The proposed subst{tute material is equal to or more
suitable for sustaining the vegetation than is the
available topsoil;

(b} The substitute material is the best available material to
support the vegetation; and

(c) The trials and tests were conducted using standard testing
procedures, the results of which shall be included in the
pre-plan.

Nutrients and Soil amendments in the amounts determined by soil
tests shall be applied to the redistributed surface soil layer, so
that it supports the approved postmining land use and meets the
revegetation requirements of Section 4F. All soil tests shall be
performed by a qualified laboratory using standard methods approved
by the director. These tests shall incliude nuirient analysis and
lime reguirement tests. Results of these tests shall be submitted
to the director with the final planting report as required by

Section 4F.09.a.

8B.04 Water Quality Standards

a.

Water Quality Control - All reasonable measures shall be taken to
intercept all surface water by the use of diversions, culverts and
drainage ditches or other methods to prevent water from entering the
permit area. The water leaving the permit area shall not violate the
water quality standards established for such river, stream or
drainway into which it is discharged. A1l surface drainage from the
disturbed area must pass through a sediment pond or series of

sediment ponds cr cther approved sediment control structures or

treatment control structures.
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Water Quality Standards -Discharge frem the permit area shall not in
any case violate Federal or State water quality standards or effluent
Timitations. The monitoring frequency shall be governed by the
standards sat forth in the NPDES Program under the Federal Water
Pollution Control Act as amended, 33 U.S.C. 1251 et. seg. and the
ruies and regulations promulgated thereunder.

1. Before grade release, no discharge from the permit area shall have
a pH of less than 6.0 or greater than 9.0 or an iron content
exceeding 7 parts/million maximum allowable and 3.5 parts/million
average daily values for 30 consecutive discharge days or an iron
content exceeding 6 parts/millicn maximum allowable and 3.0
parts/millicn average daily values for 30 consecutive discharge
days for new sources as defined by 40 CFR Section 434.11(1).

2. After grade release, discharges from the permit area shall meet
applicable water quality standards. \

Treatment Facilities - Adeguate facilities shall be installed,

operated, and maintained using the best technology currently available

in accorcance to the approved pre-plan to treat any water discharged
from the permit area so that it complies with ali federal and state
laws and reguiations and the iimitations of this section.

Non-mechanical freatment systems may be utilized if fiow is infrequent

or smail and timely and consistent treatment is assured.

Changes in water guality and gquantity, in the depth to ground water,

and in the location of surface water drainage channels shall be

minimized so that the approved postmining land use of the permit area

is not adversely affected.
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e, Breakthrough

1.

Any surface breakthrough of water caused by the operator during

the course of his operations shall be sampled immediately and

anaiyzed for total iron, total suspendecd sclids and pH and if

requested by the director, any other parameter characteristics

of the discharge. Such analysis shall be made by a competent

water analyst or chemist. The original and at Teast aone copy of

such analysis shall be retained by the operator, two copies

shall be submitted to the chief of the division of reciamation.

Should said analysis indicate the water to be less than the

applicable effluent limitations, seals shall be immediately

constructed. These seals shall;

(a) Prevent any air from entering the underground mine by way
of the breakthrough; or

(b} Prevent any air from entering the breakthrough while
allowing the water to fiow from the breakthrough; or

{c) Seal the breakthrough of acid water so that it cannot flow.
Such seals shall be constructed of stone, brick, block earth
or impervious materials which are acid resistant.

Alternate methods of handling discharges from breakthroughs may

be employed where it can be established that applicable effluent

Timitations can be met.

f. Surface water shall not be diverted or otherwise discharged into

underground mine workings, uniess the person who conducts the surface

mining activities demonstrates to the director that this will-

1. Abate water pollution or otherwise eliminate public hazards

resulting from surface mining activities; and
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Be discharged as a controlled flow, meeting applicable effluent
Timitations for pH and total suspended solids, except that the pH
and total suspended solid limitations may be exceeded, if approved
by the director, and is Timited to-

{a} Coal processing waste;

(b) Fly ash from a coal-fired facility;

{¢) Inert materials used for stabilizing underground mines or;

(d) Underground mine development wastes;

In any event, the discharge into underground mines of surface

waters will not cause, result in or contribute to a viclation of

applicable water quality standards or effluent Timitations;
Minimizes disturbance to the hydrologic balance; and

Meets with the approval of the Mine Safety and Health

Administration.

BB.C5 Acid Producing and Toxic Materials

a. Drainage from acid-forming and toxic forming materials into ground

and surface water shall be avoided by:

l.

Identifying, burying, biending and/or treating where

necessary, spoil or other materials that will be toxic to

vegetation or that will adversely affect water quality within
thirty (30) days after it is first exposed or a lesser period if
reguired by the director. Such materials shall be handled in
accordance with methods set forth in the approved pre-plan; and
Acid-forming or toxic-forming material shall not be buried or

stored in proximity to a drainage course or ground water system so

as to cause or pose a threat of water pollution.
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b.

Treatment of Toxic Material - Any acid-forming, toxic-forming,
compustible materials, or any other waste materials that are exposed,
shall be covered with a minimum ¢f four feet (4') of nontoxic and
noncombustibie material; or test, treat and blend material to provide
materials suitable to prevent water poliution. If necessary, this
material shall be %treaied to neutralize toxicity in order to prevent
water poilutions and sustzined combustion and/or to minimize adverse
effeCts on plant growth and 1and uses. Where necessary to protect
against upward migration of salts, exposure by erosion, to provide an
acequate depth for plant growth, or to otherwise meet local
conditions, the director shall specify thicker amcunts of cover using

non-toxic material.

88.0¢6 Monitoring Requirements

Surface Water Monitoring:

1. The cperator shall record daily normal and abnormal variations in
precipitation, by using rain gauges.

2. All water discharged from the permit area shall be sampled and
anaiyzed daily by the operator for total iron, pH and flow and
for any other parameter recuired by the director . Samples shall
be collected ana anaiyzed for suspended sclids by-monthly and
within 12 hours after a precipitation event of 1" or greater.

3. A written record of the sampling dates and analytical data shall
be kept current and made available for inspection at the
operation; and a monthly report of all measurements shall be
provided to the director. Any violations of effluent standards
shall be reported to the director within five {5) days of receipt

of analyticai analyses.
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Where any discharge from the permit area regquires treatment
during the mining operation in order to meet the water cuality
standards set forth in Section 8B.04 of these regulations,
surface water monitoring of such discharges shall continue
following grading approval. If it is establisnhed on the basis of
such monitoring that the hydrolegic balance is being preserved
withcut ifreatment, the trzatment faciliiies may be removed. A
one year history of meeting the water quality standards of 8B.04
shall be adequate to estabiish that the hydroiogic balance is

being preserved.

b. Greound Water Monitoring

i.

Where 1t has been determined as set forth in the pre-plan that
the surface mining operations will result in the removal or
disturbance of strata that serve as significant aquifers then
the cperator shall establish monitoring sites that can
adequately reflect changes in ground water quantity and gquality
resulting from such operation.

Samples shall be collected from monitoring sites and tested a
minimum of once per month and shall include; ground water
tevels, pH, iron, total acidity, total alkalinity and total
suspended solids or any other such parameter that the director
deems necessary.

A written record of the testing dates and analytical data shall
be kept current and made available for inspection at the
operation, and a monthiy report of all data shall be provided

to the director.
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Method of Operation

a.

Steep Slope Mining

1.

Applicebility - On surface mining operations where the natural
slope exceeds twenty degrees (20°}, the provisions of this
secticon in addition to cther applicable provisions of these
regulations, shall appiy. On lesser slopes that require
measures to protect the area below the operation from
Tandslides or other similar disturbances as determined by the
director on the basis of soils, ciimate, method of operation,
geology, and other regicnal characteristics, the provisions of
this section, in addition to other applicable provisions of
these regulaticns, shall also apply.

Downslope Placement - Spoil or debris, including that from
clearing and grubbing, shall not be placed on the downslope
except as provided for in Section 8B.08 ¢f these regulations.
Windrowing timber at an immediately below the cropline for
erosion control may be approved by the director where the
permittee can demonstrate such placement will not reduce
stability and will enhance erosion control or wildlife
nabitat. Nothing in this section shall prohibit the placement
of materiais in haulroad or access road embankments on slopes
steeper than twenty degrees (20°) so Tong as the embankments -
are constructed in accordance with Section 4A.03b of these

regulations.
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3. Highwall Elimination - The highwall shall be eliminated and
the disturbed area graded to the approximate original centour.
Speil material in excess of that required for the
reconstruction of the approximate original contour shall be
permanantly stored in accordance with Section 8B.08 of these
regulations., Land above the highwaill shall not be disturbed
unless the director finds that the disturbance is necessary to:
(a) Blend the solid highwall and the backfilled material;
{b) Control surface runoff; or
{¢c} Provide access to the area above the highwall.

{d) Comply with applicable health and safety laws.

4. Stabilization - The material used to backfill and eliminate
the highwall shall be sufficiently compacted or otherwise
mechanically stabilized so as o insure stability of the
backfill. the method and design of specifications of
compacting material shall be approved by the director.

Woody materiais shall not be buried in the backfilled area
unless the director determines that the proposed method for
placing woody material beneath the highwall will not
deteriorate the stable condition of the backfiiled area.

The operation shail at a minimum retain all overburden and
spoil on the solid portion of existing or new benches and
backfill and grade to the most moderate slope possible which
does not exceed the angle of repose or such lesser slope as
in necessary to achieve a minimum static safety factor of

1.3.
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5. Drainage Channels and Flumes - When construction activities progress
through natural watarcourses, or when water is to be directed across
or through the operation or backfill, a drainage channel, flume, or
french drain must be constructed across or through the operation or
backfill in order %o insure stability and to prevent erosion. Such
drairage channeis, flumes or french drains shall be constructed of
durable rock, asphalt, concrete or any other material approved by the
director. Channels, flumes and drains shall be constructed in
accordance with criteria contained in the Technical Handbook for
Surface Mining.

Inactive Status - Inactive operation status wiil Be considered for a

period not to exceed one (1} year from date of approval, provided that

prior written approval is obtained from the director; Provided further

that inactive status shail not be approved unless the operator
demonstrates that reclamation is current and all water management
practices will be maintained during the inactive period and all exposed
coal is covered with non-toxic material, Tne director may aisc require
progress maps prior to approval. Where it can be adequately demonstrated
by the permittee that inactive status to exceed one {1) year is
necessary, the director may extend inactive status beyond the one (1)
year Timitation,.
Requirements for Special Land Use Purposes
1. Alternative Plans - Alternative plans for restoration of the disturbed
area may be submitted to the director. If such restoration will be '
consistent with the purpose of the Act and if such plans are epproved
by the director and complied with within such time 1imits as may be

determined by him as being reasonable for carrying out such plans, the

- 20 -




Section 8.

FACILITIES INCIDENTAL TO COAL MINING 8B.07

backfiiling and grading requirements heretofore contained, may be

modified.

Water Impoundments - Pricr to the construction of an impounding

area for the storage of water after mining, approval must be

obtained from the director for such impoundment. The division
of water rescurces will cooperate with the division of
reclamation in reviewing alil portions of any plan for water
impoundments as they relate to water guality and will give its
recommendations to the division of reclamation. The contents

¢f this plan shall include, but not be Timited, to the following:

(a) Location of the impounding area;

{b) Dimensions of the area as to capacity and depth (average,
maximum and minimum);

(c) Plot plan of impoundment area;

{d) Source of water entering the impoundment;

{e} Quality of the water entering the impouncment;

(f) Quality of water Teaving the impoundment and mechanism of
discharge;

(g) Coal seam or seams mined or involved with impoundment;

{h) Chemical characteristics of the soils and underiying
strata in the impcundment area as they relate to acid
production;

(i) Safety aspects considered such as spillway overfiow,
emergency spillway, access to area; and

{3} Consent of the landowner for such impoundment with
submission on specified forms.

(k) Projected stability of water level in impoundment.
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3. Waste Disposal - Where waste materials from a coal
preparation or conversion facility or from other activities
conducted cutside the permit area such as municipal wastes,
garbage, etc., are used for fill material in the permit area,
plans for such use shall be approved by the director. Such plans
for sanitary landfills and/or solid waste disposal shall be
accompanied by the written approval of the division of water

resources and where appropriate, the state department of health.

8B.08 Site Development

a. Time Scheduie for Site Excavation -Time schedule for site excavation
and/or construction activities shall be consistent with the approved
pre-plan but shall provide for minimum disturbance at any one time
consistent with good environmental procedures. Provided, however,
all applicable drainage system components as approved in the pre-plan
shall be installed prior to any disturbance for site development.

1. Temporary Revegetation -A11 topsoil and spoil storage areas
which will be in place for less than one year shall be seeded
and mulched with a mixture of annual grasses and grains in
order to reduce erosion. This seeding and mulching must be dene
within thirty (30} days of completion of the storage area.

2. Permanent Revegetation -A11 topsoil, spoil storage, and other
disturbed areas which will be in place for longer than one year
shall be seeded and mulched with a combination of annual and
perennial grasses and legumes. Trees shall be reguired only on

those areas that:
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(a) Wil rot be redisturbed by future reclamation activities;
(b) are necessary in order to meet the approved post-mining land
use. Seeding and planting ¢of these areas shall be corducted
during the first normal seeding season after the completion
of the disturbance.
Disposal of £xcess Spoil on Existing Benches - Spoil material not
required to return the area tc the approximate original contour may be
placed on a pre-existing bench if the following conditions are met:
1. All excess spoil must be hauled, placed and retained on the solid
portion of the a bench abandoned as of August 3, 1577; and
2. The spoil must be compacted or otherwise mechanically stabilized
and the existing highwall eliminated to the extent possible with

the available spoil.

8B.09 Backfilling and Regrading

d.

Operating Responsibility - In planning and executing operations, the
operater shall have, at all times, proper regard for 2171 backfilling and
regrading requirements, imposed by the Act and all rules and regulations
adopted pursuant thereto, and all provisions of the approved pre-ptan.
Time Schedule for Regrading and Backfilling - Regrading, backfilling
and revegetation will proceed as contemporaneously as practicabie with
operations and as reflected on the approved construction and reclamation

pian, Provided however, that final backfiiling and regrading shall be

compieted within 60 days of removal of the facility uniess an alternate
post-mining land use has been approved in which case back-filling and
regrading shall be accomplished as specified in the approved pre-plan.

Should particular site conditicns or weather make adherence to these
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guidelines impractical, the period of time required to be current may

be reasonably extended. A written waiver must be obtained from the:

director for ~such extension.

Revegetation shall be kept current by establishing a temporary of

permanent cover on regraded areas by the end of the first growing

season and a permanent cover by the end of the seccnd growing season.

Standards and procedures for establishing a satisfying vegetative

cover and guidelines for species selection and application rates are

found in Section 4F of these regulations.

Bench surface - The surface of the regraded bench shail be graded sc

as to permit the use of farm implementis and machinery.

Grading Cuter Spoil - A1l outer spoil shall be graded so as te¢ blend

into the adjoining undistrubed lands.

Ri1ls and Guilies - Any rills or gullies deepar than nine {9) inches

forming in areas that have been regraded and the topsoil replaced will be

deemed unacceptable and any such rills or guilies shall be filled,

graded, or otherwise stabilized and all disturbed areas seeded and

muiched. Rills or gullies of Tesser size shall also be stabilized if

they will De disruptive tc the approved post-mining land use or may

resuit in additional erosion and sedimentation.

Reaffecting Previously Mined Areas

1. Where facilities incidental to mining are reaffecting lands mined
prior to August 3rd, 1977; lands that have not been restored to the
standard of these reguliations and sufficient spoil is not available
to otherwise compiy with these regulations, the permittee shall at a
minimum retain all overburden and spoil on the soiid portion of

existing or new benches and backfill and grade to the most moderate
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siope possibie which does not exceed the angle of répose or such
lesser slope as is necessary to achieve a minimum static safety factor
of 1.3. In all casés the highwall must be eliminated.

2. Operations proposing to remine existing benches created prior to July
1, 1977 and not proposing to substantially reaffect the existing
highwall, shall at a minimum completely eliminate the newly created
highwall and utilize the excess spoil material to eliminate as much of
the pre-existing highwall as possible. This reguiation applies only
to those situations where mining is proposed in order to remove coal
seams lying below the seam originally mined prior to July 1, 1977.

h. Regraded Drainage Control - Drainage control on regraded areas shall be
provided as approved in the pre-plan to prevent excessive erosion or
additional contribution of suspended solids to the receiving stream,
ensure safety, and conserve soil mositure. Drainage control measures
include, bdt are not Timited to, diversion ditches, flumes and rip-rap
channels, tracking in, small depressions and other devices that may be

approved by the director.

88.10 Disposal of Excess Spoil

a. General Requirements - Spoil not required to achieve the approximate
original contour shall be fransported to and placed in a controlled manner
in designated disposal areas within the permit area in accordance with the
provisions of the Act as approved in the pre-plan and in accordance with
the design criteria and specifications found in the Technical Handbook for
Surface Mining. Coal processing wastes and/ or toxic material shaill not be  _
disposed of in head-of-hotiow or valley fills, unless such fillis are
specifically and exclusively designated for that purpcse in accordance

with Secticn 10 of these regulations.
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b. Disposal of Excess Spoil on Existing Benches - Spoil material not
required to return the area to the approximate original contour may be
placed on a bench abandoned as of August 3, 1877 if the following.
conditions are met:

1. A1l excess spoil must be hauled, placed and retained on the
solid portion of the existing bench; and

2. The spoil must be compacted or otherwise mechanically stabilized
and the existing highwail eliminated to the extent possible with
the available spoil.

¢. Other design criteria may be approved if fills are constructed in
accordance with 30 CFR 816 or 817, or if fills are justified as an
experimental practice under section 33 of the Act.

d. Locaticn of Sediment Control Structures - All sediment contrel
structures for fill areas shall be as contiguous with the spoil
disposail area as is econcmically and technoiogicaliy feasible, but not
in such proximity so as to affect mass stability.

e. Disturbance Within Fill Site - At no time shall the disturbance in
the valley fill area be greater than the sediment storage requirement
provided by the sediment structures until two or more Tifts of the

valley fill have been installed.
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Secticn. 9 - COAL‘%EMOVAL INCIDENTAL TO DEVELOPMENT 9A.

:

9A. PERMIT REQUIREMENTS

9A.01l In addition to the requirements of Section 31 of the Act and these rules

and regu1a{10ns an application for an incidental permit shall contain

a map in accordance with the following:

Size of map shall be no more than 24" x 367,

Map scale shall be 1" = 200';

A separate drainage map shall be required unless all necessary
information can be clearly and legibly reflected on the pre-plan map;
Show by appropriate markings the boundaries of the area of land to be
disturbed for the develcpment and shall differentiate all Tands to be
disturbed in conjunction with coal removal to include the area of
coal to be removed, any necessary spoil area, all drainage structures
and haulageways,

The cropline of the seam cf coal;

The total number of acres of coal to be removed;

Show location of all rain gauges;

Show the date on which map was prepared, a north arrow, quadrangle
name, location map and strike and dip of coal seam;

Show the drainage plan in accordance with 4B of these regulations;
and

Where the natural slope of the land below the coal outcrep is less
than 20° and downslope placement of overburden or spoil is proposed
the map shall indicate the location and percent slope of the land at
each 200" interval along the cropline. Measurements shall be taken

downsiope and perpendicuiar to the cropline.
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9A.02 Application

a. Application for an incidental permii shail be submitted on forms
prescribed by the director and shall contain the following:

1., The names and addresses of:

{a) The permit applicant;
(b} The owner of record of the property, surface and mineral,
tc be mined;
(c} The holders of record of any leasehold interest in the property;
(d) Any purchaser of record of the property under a real estate
contract;
{e} The operator, if he is a person different from the applicant; and
(f) If any of these are business entities other than a single
proprietor, the names and addresses of the principals,
officers and resident agent;

2, The names and addresses of the owners of record of all surface and
subsurface areas contiguous to any part of the proposed permit area;
Provided, That all residents living on property contiguous to the
propocsed permit area shall be notified by the applicant, by
registered or certified mail, of such application;

3. A statement of any current surface mining permits held by the appiicant
in this state and the permii number and sach pending application;

4, If the applicant is a partnership, corporation, association or other
business entity, the following where applicable: The names and.
addresses of every officer, partner, resident agent, director or
person performing a function similar to a director, together with the
names and addresses of any person owning of record ten percent or
more of any class of voting stock of the applicant; and a Tist of all
names under which the applicant, officer, director, partner or

-2 . . .
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principal shareholder previously operated a surface mining operation
in the United States within the five-year period preceding‘the date
of submission of the'app11cation;

A statement of whether the applicant, or any officer, partner,
director, principal shareholder of the appliicant, any

subsidiary, affiliate or persons controlled by or under common
control with the applicant, has ever been an officer, partner,
director or principal shareholder in a company which has ever

held a federal or state mining permit wnich in the five-year
period prior to the date of submission of the application has

been permanrently suspended or revoked or has had a mining bond

or similar security deposited in Tieu of bond forfeited anq; if

so, a brief explanation of the facts inveolved; ;‘

A descriptidn of the type and method of surface mining operatiaon
that exists or is proposed, the engineering techniqueslused or
oroposed, and the equipment used or proposed to be used;

The antigcipated starting and termination dates of each phase of the
surface mining operation and the number of acres ¢f land to be
affected;

A description of the legal documents upon which the applicant
bases his iegal right to enter and conduct surface mining

operations on the proposed permit area and whether that right is

'the subject of pending court Titigation: PROVIDED, That nothing

in this article may be construed as vesting in the director the
Jurisdiction of adjudicate property-rights disputes.
A reasonable estimate of the number of acres of ccal what would

be mined as a result of the proposed development.

-3 -
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94.03 A copy of tpne notification to all owners of surface contiguous to any

part ¢f the proposed mining operation. Such notice shall be accompanied

by return receipts.

9A.04 A statement of the necessity for the coal removal as it relates to the

develcpment.

9A.05 Permits or approvals as necessary from the appropriate land use,

planning, or zoning agencies.

SA.06 Thne availability of all necessary utilities or services required for

the development.

SA.07 A site development plan in accordance with the following:

a. A time schedule for site develcpment to include all structures,
roads, buildings, etc.;

b. A ciear plot of the development area versus ccal mining area;

c. All areas to be regraded and revegetated which will not be
redisturbed during development; and

d. Evidence of financial commitment necessary for the development and

the feasibility of the planned development;

9A.08 Blasting plan, where reguired, in accordance with Secticn 4C.01 of these

regulations with the exception of the following:

a. All blasting conducted on an incidental permit will conform to the
scaled distance formula W = D/80)Z,

b. Where blasting is to be conducted, all residents or owners of a
manmade structure witnin 1000' of the proposed blasting area shall be

notified by certified mail in advance of any blasting.

&
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9A.0%. Vegetation plan shall be in accordance with 4F of these regulations.

9A.10 Final Surface Configuration - The application shall contain cross

9B.

98.01

secticons which accurately depict the final surface configuration that

will be achieved as proposed in the reclamation plan .

PERFORMANCE STANDARDS

Signs and Markers -

a&. Permanent Monument - A permanent mounument shall]l be posted at the
entrance from public roads and highways and at other suitable locaticons.
The monument shall consist of a sign constructed of wood, metal, or other
suitable material 2' x 3" mounted on a two-inch pipe driven three feet
inte the ground with four feet exposed. Any suitable equivalent
substitute may be approved. The sign shall clearly indicate the company
name, permit numbers, business address and telephona number.

b. Perimeter Marker - A two-inch (2") pipe or suitable substitute shall be
driven into the earth with a minimum of three feet (3') exposed to
permanently mark the beginning and ending pcints of the area under
permit. It shall be identified by pafinting the exposed portion of the
pipe red. The assigned permit number shall be permanently affixed to the
permanent perimeter marker., Other markers will be used to delineate the

boundaries of the proposed permit area.

c. Buffer Zone Markers - Appropriate markers will be established along a

buffer zone. Markers shall consist of metal or wooden stakes or other

suitable devices or methods.

d. Topsoil Markers - When topsoil or other vegetation supporting material

is segregated and stockpiled, the stockpiled material shall be marked.

Markers shall remain in place untit the materials are removed.

-5 .
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Blasting Signs - If blasting is necessary to conduct surface mining
operations, signs reading "Blasting Area” sha1i be displayed
conspicuously at all approaches to the biasting site and along
haulageways and access roads te the mining operation. The sign shall be
two feet by three feet (2' x 3') reading "Blasting Area" and explaining
the blasting warning and the all ciear signals.

Slope Measurement - Slope measurement locations shall be clearly marked
prior to pre-inspection at each 200" interval along the base line

established in the pre-plan.

Top Soil - unless otherwise specified in the pre-plan and for the purposes

of this section where topsoil is to be segrecgated and redistributed such

activities shall be in compliance with Section 65.03.

Water Quality

d.

Water Quality Control - All reasonable measures shall be taken to
intercept all surface water by the use of diversions, culverts and
drainage ditches or other methods tc prevent water from entering the
disturbed area. The water leaving the permit area will not violate the
water quality standards established feor river, stream or drajinway into
which it is discharged . A1l surface drainage from the disturbed area
must pass through a sediment pond or series of sediment ponds or other
approved sedimeni or treatment control structures.

Water Quality Standards -Discharge from the permit area shall not in
any case vioiate Federal or State water quality standards or effluent
Timitations. The monitoring frequency shall be governed by the standards
set forth in the NPDES Program under the Federai Water Pollution Control
Act as amended, 33 U.S.C. 1251 et. seq. and the rules and regulations

promulgated thereunder.
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1. Before grade release, no discharge from the permit area shall have a
pH of less than 6.0 or greater than 9.0 or an iron content exceeding
7 parts/million maximum allowable and 3.5 parts/miliion average daily
values for 30 consecutive discharge days or an iron content exceeding
6 parts/million maximum allowable and 3.0 parts/million average daily
values for 30 consecutive discharge days for new sources as defined
by 4C CFR Section 434.11(1).
2. After grade release, discharges from the permit area shall meet
applicable water quality standards.
¢. Treatment Facilities - Adequate facilities shall be instalied,
operated, and maintained according to the approved pre-plan to treat
any water discharged from the disturbed area so that it complies with
all federal and state laws and regulations and the limitations of
this section. Non-mechanical treatment systems may be utilized if flow is
infrequent or small and timely and consistent treatment is assured.
d. Breakthrough

1. Any surface breakthrough of water caused by the operator during

the course of his operations shall be sampled immediately and
analyzed for total iron, total suspended solids and pH and if
requested by the director, any otner parameter characteristics
of the discharge. Such analysis shall be made by a competent
water analyst or chemist. The original and at least one copy of
such analysis shall be retained by the operator, two copies
shall be submitted to the chief of the division of reclamation.
2. Should said analysis indicate the water to be less than the
applicable effluent Timitations, seals shall be immediately

constructed. These seals shall either:
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98.04 Acid Producing and Toxic Materials

{a) Prevent any air from entering the underground mine by way
of the breakthrough; or

{b) Prevent any air from entering the breakthrough while
allowing the water to flow from the breakthrough; or

{c} Seal the breakthrough of acid water so that it cannot flow.
Such seals shall be constructed of stone, brick, block
earth or impervious materials which are acid resistant.

Alternate methods of handling discharges from breakthroughs may

be employed where it can be established that appiicable effiuent

Timitations can be met.

a. Drajnage from acid-forming and toxic forming materials into ground

and surface water shall be avoided by:

1.

Identifying, burying, blending and/or treating where necessary,
spoil or other materials that will be toxic to vegetation or(that
will adversely affect water guality within thirty (30) days after
it is first exposed or a lesser period if reguired by the
director. Such materials shali be handled in accordance with
methods set forth in the approved pre-plan.

Acid-forming or toxic-forming material shall not be buried or

stored in proximity te a drainage course or ground water system -

S0 as to cause or pose a threat of water pollution.
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b. Treatment of Toxic Material - Any acid-ferming, toxic-forming,
combustible materials, or any other waste materials that are exposed,
shall be covered with a minimum of four feet (4') of nontoxic and
noncombustible material; or test, treat and blend material to provide
materials suitable to prevent water poliution. If necessary, this
material shall be treated to neutralize toxicity in order to prevent
water polluticns and sustained combustion and/or fto minimize adverse
effects on plant growth and land uses. Where necessary to prdtect
against upward migration of salts, exposure by erosion, to provide an
adequate depth for plant growth, or to ctherwise meet local
conditions, the director shall specify thicker amounts of cover using

non-toxic material.

93.0% Monitoring Requirements

a. Surface Water Monitoring:
1, The Operater shall provide daily monitoring by rain gauges to
measure normal and abnormal variations in precipitation.
2. All water discharged from the permit area is to be monitored daily
by the operator for total iron, pH and water fiow and any other
parameters if required by the director. Total suspended solids

shall be tested bi-monthly and within 12 hours after a

precipitation event of 1" or greater.

3. A written record of the testing dates and analytical data shall
be kept current and made available for inspection at the |
operation; and shall provide to the director a monthly report of

ail measurements.
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4. In the event violations of water quality standards occur, the
director shall be notified immediately after receipt ¢f
analytical results by the operator; and

5. After disturbed areas have been regraded and seeded in
accordance with these regulations, the operator shall monitor
surface water flow and quality. Data from this monitoring shall
be used to demonstrate that the quaiity and quantity of runoff
withcut treatment will be consistent with the requirement of
this section to minimize disturbance to the prevailing
hydrologic balance and with the regquirements of these
regulations to attain the approved postmining land use. This
data shall provide a basis for approval by the director for
removal of water quality or flow control systems and for
determining when the requirements of this secticn are met. A
one (1)} year history of meeting effluent 1imitations shalil be
adequate for demonstrating that the water has stabilized to an
acceptable level. The nature of data, frequency of collection
and reporting requirements wili be the same as that during the

mining operation. Provided however, that certain effiluent

lTimitations may bs waived upon grading. ,

98.06 Method of Operation

a. Steep Slope Mining
1. Applicability - On all operations conducted pursuant to this
section and where the natural slope of the coal removal area
exceeds 20°, spoil or debris, inciuding that from clearing and
grubbing, shall not be placed on the downslope excepi as

provided for in Section 6B.08 of these regulations.

- 10 -
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Downslope Placement - Spoil or debris, including that from clearing
and grubbing, shall not be placed on the downslope except as
provided for in Section 68.08 of these regulations. Nothing in
this section shall prohibit the placement of materials in haulroad
or access road embankments on slopes steeper than twenty degrees
(20°) so long as the embankments are constructed in accordance with
Section 4A.03 of these regulations.

Highwail Elimination - The highwall shall be eliminated and the
permitted area regraded to the specifications provided in the
approved site development plan.

Stabilization - The material used to backfill and eliminate the
highwall shall be sufficiently compacted or otherwise

mechanically stabilized so as to insure stability of the

backfill. Woody materials may be buried in the backfilled area
only when the burial does not cause instabiiity.

Drainage Channels and Flumes - When construction activities
progress through natural watercourses, or when water is to be
directed across or through the operation or backfill, a drainage
channel, flume, or french drain must be constructed across dr
through the operation or backfill in order to insure stability

and to prevent erosion. Such drainage channels, flumes or

french drains shall be constructed of durable rock, asphali, s
cancrete or any other material approved by the director.

Channels, flumes and drains shall be constructed in accordance
with criteria contained in the Technical Handbook for Surface

Mining.

- 11 -
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6. Disposal of Excess Spcil on Existing Benches -Spcil material not
required to return the area to the approximate original contour
may be placed on a pre-existing bench if the following
¢cenditions are met:

{a) A1l excess spoil must be hauled, placed and retained on
the solid portion of the existing bench;

{b) The spoil must be compacted or otherwise mechanically
stabilized and the existing highwall eliminated to the
extent possible with the available spoil.

Inactive Status - Inactive operation status will be considered for a

period not to exceed one (1) year from date of approval, provided

that prior written approval is obtained from the director; Providéd
further that inactive status shall not be approved unless the
operator demonstrates that reclamation is current and ail water
management practices will be maintained during the inactive period
and all exposed coal is covered with non-toxic material. The
director may also reguire progress maps prior to approval. Where it
can be adeguately demonstrated by the permittee that inactive status
to exceed one (1) year is necessary, the director may extend inactive

status beyond the one (1) year Timitation.

98.07 Site Development

a.

Time Schedule for Site Excavation -Time schedule for site excavation
and/or construction activities shall be consistent with the approved
pre-plan but shall provide for minimum disturbance at any one timé

consistent with good envircnmental procedures, provided however, all

applicable drainage system components as approved in the pre-plan shall

be instalied prior to any disturbance for site deveiopment.

- 12 -




Section.

- COAL REMOVAL INCIDENTAL TO DEVELOPMENT 98.08

1. Temporary Revegetation -All topsoil and spoil storage areas which
will be in piace for less than one year shall be seeded and mulched
with a mixture of annuai grasses and grains in order to reduce
erosion. This seeding and muiching must be done within thirty (30}
cays of completion of the storage area.

2. Permanent Revegetation -All topscil, spoil storage, and other
disturbed areas which will be in place for longer than one year
shall be seeded and mulched with a combination of annual and
perennial grasses and legumes. Trees shall be required only on
those areas that:

{a) Will not be redisturbed by future reclamation activities; and

(b) Are necessary in order to meet the approved post-mining land
use. Seeding and planting of these areas shall be conducted
during the first normal seeding season after the completicn

of the disturbance.

98.08 Backfilling and Regrading

2.

Operating Responsibility - In planning and executing operations,‘the
operator shall have, at all times, proper regard for all backfil]%ng and
regrading requirements, imposed by the Act and all rules and regulations
adopted pursuant thereto, and all provisions of the approved pre-plan,
Time Schedule for Regrading and Backfilling - Regrading, backfilling and
revegetation will proceed as contemporaneously as practicable with
gperations and as reflected on ;he approved construction and reclamation
plan. Provided, however, that final backfilling and regrading shall be
completed within 60 days of compietion of the project. Should particular
site conditions or weather make adherence %o these guidelines impractical,

the pericd of time required to be current may be reasonably extended.

- 13 -
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Revegetation shall be kept current by establishing a temporary or
permanent cover on regraded areas by the end of the first growing
season and a permanent cover by the end of the second growing season.
Revegetation shall be in accordance with Section 4F of these
regulations.

Grading Outer Spoil - A1l outer spoil shall be graded so as to blend
into the adjoining undistrubed lands.

Ri1ls and Gullies - When rills and guliies deeper than nine inches
form in areas that have been regraded and topsoiled, the rills and
gullies shall be filled, graded or otherwise, mechanically stabilized
and the area reseeded. Rills or guilies Tess than nine inches deep
shall be regraded and reseeded if the rills and gullies interfere
with the approved post-mining land use.

Reaffecting Previously Mined Areas - Where operations are reaffecting
previcusly mined lands that have not been restored to the standard of
these regulations and sufficient spoil is not available tc otherwise
comply with these regulations, the permittee shall at a minimum:
Retain a1l cverburden and spoil on the sclid portion of existing or
new benches and backfill and grade to the most moderate sTope
possible which does not exceed the angle of repose or such lesser
slope as is necessary to achieve 2 minimum static safety factor of
1.3. In all cases the highwall must be eliminated provided if the
pre-existing highwall has not been reaffected then elimination of the
pre-existing nhighwall will noi be required.

Regraded Drainage Control ~ Drainage control on regraded areas shall be
provided as approved in the pre-plan to prevent excessive erosion or

additional contribution of suspended solids to the receiving stream,
- 14 -
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ensure safety, and conserve soil moisture. Drainage control measures

include, but are not Timited to, diversicn difches, flumes and r%p-rap

channels, tracking in, smail depressions and other devices that may be
approved by the director.
h. Storage of Overburden to be Used for Regrading:

I, Al%l material to be used in final regrading must be placed within the
permit area as specified in the approved pre-plan in a manner which
will ensure mass stabilization and adhere to all applicable
regulations governing excess spoil disposal.

2. Erosion and Sediment Control shall be maintained in accordance with
the approved pre-pian.

3. Revegetation shall meet the requirements pursuant to Section 4F of

these ryles and regulations.

98.09 Where Landowners are engaged in construction which involves coal removal

which does not require the disturbance of more than one acre of privqte1y

owned Tand, the following provisidns shall be met: |

a., Prior to the removal of coal, a landowner shall notify the local
reciamation inspector and submit to him the following.

1. A plot drawn to scale of the land to be disturbed including the
Timits of construction, all associated landscaping and all roéds or
haulroads. Under no circumstances may the total disturbance exceed
one acre.

2, Copies of ali deeds to the land and deeds or leases showing the right
to extract the coal,

3. A1l building and sewage permits, if required by state or local Taws.

4. A sworn and notorized statement from the landowner that he intends to

complete construction.

- 15 -
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b. Clearly visible perimeter markers shall show the boundaries of the area
indicated on the plot plan.

c. Construction must begin within & months of mineral removal.

d. No Tandowner may mine coal on this or any additicnal tract of Tand uniess
constructidn has been completed on the initial tract of land pursuant to
this section.

e, If the landowner engages the services of another pariy for the removal of
the coal, the other party must first obtain an incidental permit, provided
the party engaged is also under contract to complete the construction,

such a permit shall not be required.

9C.  FEDERAL OR STATE HIGHWAY OR QTHER CONSTRUCTIGN EXEMPTION

9C.01 To qualify as a federal or state highway or other construction project the

construction must be funded 50 percent or mere by the federal or stiate

government and once the exemption is granted the person doing the construction

must have on-site available for inspection.

a. Descriptions of the project to include, but not be Timited to, the exact
Tocation of the 1imits of all of the area to be affected by the
construction, and,

b. Authorization from the agency or agencies providing the funding and, if
different, the agency or agencies responsible for the construction, giving
permission tc proceed and the amount of funding provided as a percent of

the total project cost.

9C.02 The extraction of coal shail be limited to areas within the highway

right-of-way or within the boundaries of the area directiy affected by other

construction activities.

- 16 -




Section. 9 - COAL REMOVAL INCIDENTAL TO DEVELOPMENT ac.

gD.

PUBLIC INSPECTICN

9D0.01 A1l information submitted to the department of natural resources as a part

of the applicaticn for an incidental permit as required in the Act and this
section of the rules and regulations shall be made available for public
inspection and copying at the nearest reclamation division field office,

Provided that information submitted tc the director pursuant to this

sub-section as confidential concerning trade secrets or priviledged
commercial or financial information which relates to the competitive rights
of the person or entity intended to prospect the described area shall not

be available for public examination. Provided further, that the

application for an incidental permit shall be posted at the nearest
reciamation division field office for seven days prior to the director's
decision to grant or deny issuance of a permit for removal of coal

incidental to development.
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PUBLIC INSPECTION

90.01 All information submitted to the department of natural resources as a part

of the application for an incidental permit as required in the Act and this
section of the rules and regulations shall be made available for public
inspection and copying at the nearest reclamation division field office, -

Provided that information submitted to the director pursuant to this

sub-section as confidential concerning trade secrets or priviledged
commercial or financial information which relates to the competitive rights
of the person or entity intended to prospect the described area shall not

be available for public examination. Provided further, that the

application for an incidental permit shall be posted at the nearest
reclamation division field office for seven days prior to the director's
decision to grant or deny issuance of a permit for removal of coal

incidental to development.
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10.

10A.

Applicabiiity - In addition to the requirements of this section, a

permit appiication for facilities incidental to coal mining as set forth
in Section 8A of these regulations shall be required for all coal waste
piles. Under the provisions of this section, such permits shall be
known as standard permits. The requirements of the Act and these

regulaticns are applicable as follows:

Definitions: The following definitions refer specificaily to

Section 10 and are valid unless the context in which used clearly

reguires a different meaning:

Diversion Ditch means a designed channel constructed for the purpose of

collecting and transmitting surface runoff from the design storm around

a coal refuse disposal area.

Engineer means a professional engineer, registered by the State of West

Virginia, experienced in those areas of hydrology, hydraulics, and
geoiechnical engineering reguired for the design and analysis of coal
refuse areas.

Probable Maximum Precipitation means the depth-duration-areaz rainfall

for a particular area that represents the maximizing of the most
critical meteorclogical cenditions that are considered possible of

occurrence.

Site means the coal refuse area, diversicn ditches, sediment control

ponds, roads and all bonded areas permitted under the coal refuse

disposal operation.
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1CA.01

Standard permits are required for all coal mine waste piles of the

follawing types:

a. Nen-impounding refuse areas - Submif an application for facilities
incidental to coal mining following appropriate reguirements of these
regulations.

b. Impounding Structures - Submit an appiication for facilities
incidental to ccal mining with the following variations:

1. Dams which are or wilt be fifteen feet or more in height from
the natural bed of the stream or waiercourse measured at the
upstream toe of the dam and does or will create a reservoir of
water covering ten acres or more of land shail require a
certificate of approval as provided under Chapter 20, Article
5D, the Dam Control Act.

2. Impoundments capable of storing 20 acre feet and greater than 5
feet in height measured at upstream toe or are 20 feet or more
in height measured at upstream toe must comply with these rules
and regulations. Such impcoundments, regardless of censtruction
materials, located within the permit area must comply with
Section 10.

3. A1l other impoundments must meet the Technical Handbock for
Surface Mining requirements. Special approval may be given to
short term, special purpcse ponds for disposal of materials.

c. Reprocessing or removal of materials from a coal refuse disposal

area shall require a standard permit.
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10A.02

108.

108.01

10B.02

Special Permits

A special permit may be granted for reprocessing or removal of abandoned
coal processing waste piles in accordance with Section 10B.05 and 10C.09

of these regulations.

APPLICATION REQUIREMENTS

An applicaticen for a permit for construction, operation, enlargement,

modification, removal, and abandonment of all coal waste piles shall in
addition to the requirements of Section 8A of these regulations

contain plans and specifications prepared by or under the direct
supervision of a registered professional engineer experienced in the design
and construction of similar facilities. The application shall include two
sets of maps and plans on standard 24" by 36" size plan sheets with seven
copies of an engineering report containing a project narrative,

specifications, supporting data, and reduced maps and plans.

Maps
a. Maps and pians shall be provided showing the site in relation to

major highways, county seats, and major drainage. State and county

highway maps may be used for this purpose.

b. A map showing the limits of the watershed with respect to the site
shall be provided. The minimum mapping requirement shall be a 7 1/2.
minute U.S.G.5. map with the site plotied on it.

c. A plan view of the site shalil be provided showing detailed contour
intervals, 1imits of the refuse area, all drainage faciiities,
Tocation of springs, seeps, mine drainage and/cr cpenings, Tocation

of the subdrain system, project stationing, Tocation of
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108.03

cross-sections, location of borings, test pits and instrumentation
and other pertinent data reguired for project control.

d. CLross-sections of the refuse area fransverse1y and longitudinaily
shall be provided showing original ground, subdrain location,
elevations, benches, spiliways, and other pertinent features of the
site. A cross-section shall be provided for stability computations
shewing the site at critical areas with subsurface data plotted.

e. Cross-sections and profiles of major drainage facilities shall be
provided. Cross-sections shall be taken in all critical areas such
as curves and weak areas.

f. Construction drawings shall be provided for subdrains, spillways,

anti-seep mechanisms, and other pertinent structures at the site.

Narrative and Discussion - A general narrative and discussion of the

project shall be submitted to include as a minimum a discussion of
existing site conditions, the design 1{fe of the facility, quantity and
type of coal refuse to be placed, subsidence potential, design
methocolegy backed up with design computations and data, method of
operation to include clearing and grubbing, topsoil stockpiling,
construction of surface and subsurface drainage facilities, phases of
construction, method and lecation of refuse placement or removal, h
refuse placement during inclement weather, routine inspection and
maintenance, possible abandonment prior to the planned design 1ife,

l

reciamation procedures, and a timetable for constructicon of drainage

facilities, critical construction phases, and reclamation.
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10B.04 Specifications - Specifications for site development shall be

provided to inciude as & minimum:

&. clearing and grubbing

b. topsoil stockpiling

c. excess materiail disposal

d. subdrain construction

e. slopes

f. grades _

g. details of the refuse area and drainage facilities

h. spreading and compaction requirements during placement

i. material and/or gradation requirements for subdrainage structures
j. water gquality control from acid forming or toxic foerming materials
k. pipes

1. concrete

m. anti-seep mechanisms

n. chanrel protection

0. instaliation and reading of monitoring devices

p. inspection and maintenance

q. topsoil redisiributicn

r. seeding and mulching

In addition, a description of the duties, responsibilities and 1ines of
communication of those persons responsible for the design and

construction of the coai refuse disposal facility shall be included.
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10B.05 . Pre-development Analysis

a.

Hydrologic Batlance i

1. Structures meeting the requirements of 10A.01(b){(1) and
10A.01{b)(2) shall be prohibited unless the following can be
demonstrated:

(a) The quality of the impounded water shall be suitable on a
permanent basis for its intended use, and discharge of water
from the impoundment shall not degrade the quality of
receiving waters to less than the water quality standards
established according to applicable state and federal Taws.

(b) The level of the water shall be sufficiently stable to support
the intended use.

{c) Adequate safety and access to the impounded water shall be
provided for proposed water users.

(d} Water impoundments shall not result in the diminution of the
quality or quantity of water used by adjacent or surrounding
landowners for agricultural, industrial, recreational, or
domestic use.

(e) The design, construction and maintenance of dams and
impoundments shall achieve the minimum design requirements
applicable to structures constructed and maintainad under the
provisions of Sections 10B and 10C of these regulations. All
other impoundments {10A.01{b)(3)) must meet the design .
reguirements of the Technical Handbook for Surface Mining.

(f) The size of the impoundment is adequate for its intended

purposes.
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(g} The impoundment will be suitable for the approved postmining
tand use.

2. Sediment Control - Slcpe protection and vegetation shall be
provided to minimize surface erosion at the site and sediment
control measures shall be required where necessary to reduce the
sediment leaving the site.

3. Excavations for special purpose ponds {10A.01(b}(3)) that will
impound water during or after the mining operation shall have
perimeter slopes that are stable and shall not be steeper than
2:1, or shall meet the requirements of the Technical Handbook
(Excavated Pond Section). Where surface runoff enters the
impounament area, the side slopes shall be protected against
erasion.

b. Hazard Classification

1. Coal Refuse Embankments and Impcundments - The hazard potential
shall be determined by the appiicant based on the potential loss
that would result due to a failure and the classification
determined as Tisted below:

(a} Class A--Coal waste embankments and impoundments located in
rural or agricultural areas where failure may damage farm
buildings, agricultural land, or secondary highways. Failure
of the structure would cause only loss of the structure and
loss of property use such as related roads, but with Tittle
additional damage to adjacent property. Any impoundment
exceeding 20 feet in height or 200 acre-feet storage volume
or having a watershed exceeding 500 acres shall not be a

Class A structure.
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(b} Class B~-Loal waste embankments and impoundments located in
predominantly w~ural agricultural areas where failure may
damage isolated homes, primary highways or minor railroads
or cause interruption of relatively important public
utilities. Failure of the structure may cause great damage
to property and project operations.

{c) Ciass C--Coal waste embankments and impoundments located
where failure may cause loss ¢f 1ife, serious damage to
homes, industrial and commercial buildings, important public
utilities, primary highways, or main railroads. This
classification must be used if failure would cause pcssible
loss of human life.

2. Safety Evaluation of Existing Structures -An engineering
evaluation of the faiiure pctential of the existing structure
shail be conducted. The evaiuation should consider sieepness of
slopes, seepage, hydraulic deficiencies, and other factors which
couid indicate potential failure. The evaluation should also
consider the results of failure with respect to the hazard
classification.

3. Emergency Procedures ~For a Class C Structure cor if a failure
potential exists, notification and action procedures shall be
formulated in cooperation with the county Office of Emergency
Services, by the operator or owner, for public protection and
remedial action in the event of an emergency. A1l emergency
procedures must be submitted and become part of the approved

plan. If adequate emergency procedures cannot, for whatever

reason, be formulated by the owner or operator, then he must so

-8 -




Section 10 - COAL MINE WASTE PILES 10B.05

notify the director in writing., The director shall then notify

the Office of Emergency Services and request that emergency

procedures be developed for the ccal waste pile.
¢. Hydrology and Hydraulics
1. Design Data Reguired:

{a) Design storm - A1l impoundments related to the surface
effects ¢f ceal mining shail be designed to meet the
following minimum hydrolegic criteria:

{1) Design storm based on hazard classification
-1-Class A impoundments shall be designed for a minimum
of Pigg+ 0.12(PMP-P1gglinches of rainfall in six (6)
hours plus three (3) feet of freeboard. If the
storage X effective height is less than 3,000, then
S0i1 Conservation Pond Standard 378 may be
substituted.
-2~ Class B impoundments shali be designed for a minimum
of Pigg+ 0.40 {PMP-P1go) inches of rainfall in six
(6} hours plus three (3) feet of freeboard.
-3-- C1as§ C impoundments shall be designed for the
probable maximum precipitation, or for 80 percent of
the probable maximum precipitation plus three (3)
feet of freeboard provided the watershed is less
than ten {10} square miles in area.
2. Impoundment requirements:

{(a) Class A dams must be provided with an open channel spillway.

The dam must be capabie of passing that portion of the

design storm that cannot be safely stored in the
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impoundment. Ninety (9C) percent of the stored portion of
the design sterm shall be discharged within ten (10) days
after the storm event.

(b} Class B dams shall be designed with either an open channel
spillway only, or with an emergency spiliway and a principal
spiliway together. The dam must be capable of passing that
portion of the design storm that cannot be safely stored in
the impoundment. Ninety (90) percent of the stored portion
of the design storm shall be discharged within ten {10) days
after the storm event. Slurry impoundments shall be
provided with a means of removing water to maintain the
lowest practical water level.

(c} Class C dams may be designed in cne of three ways:

-1- A dam designed without discharge structures shall be

capable of storing a minimum of two (2) probable

maximum storms. Water shall be removed from the:
impoundment to its iowest practicai Tlevel by pumping or
other means if storm water reduces the storage capacity
to one (1) probable maximum storm or less.

-2- A dam designed with a decant or principal spillway only
shall be capable ¢f storing one {1) probable maximum
storm. Ninety (90) percent of the stored portion of
the storm shall be discharged within ten (10) days
after the storm event. Slurry impocundments shall be
provided with a means of removing water to maintain the

lTowest practical water level.
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-3- A dam designed with either an open channel spillway only,
or with an emergency spillway and a principal spillway
togetner shall be capable of discharging that portion
of the probabie maximum storm that cannot be safely
stored in the impoundment. Ninety (80) percent of the
stored portion of the storm shall be discharged within
ten (10) days after the storm event. Slurry
impoundments shall be provided with a means of removing
water to maintain the lowest practical water level.

3. Diversion ditch design requirements for non-impounding waste
pites:
(a) A1l diversion ditches shall be designed to carry the peak

runoff from & 100 year freguency, six hour duration rainfail.

(b) A freeboard greater than or equal to the formula. 1 + .025

vd 1/3 shall be added to the design flow depth of the diversion

ditch to obtain the total depth of the diversion ditch. 4,

Watershed characteristics - As part of the hydrolegic analysis

an evaluation of all watershed characteristics shall be

submitted.

5. Hydroloegic Analysis

(a) Impoundments shall be designed to safely contain that
portion of the design storm that cannot be safely stored.
A1l data, graphs, and curves needed to perform a flood
routing of the design storm on the structure shall be:
submittec.

(b} Diversion ditches shall be designed to safely contain the

design storm. All data needed to perform the analysis of
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the diversion ditches shall be submitted. The total depth
of the diversion ditches shall include the freeboard.

6. Hycraulics - The application shall include all of the design data
and calculaticn results. Adequate cross-sections and profiles
shall be given for all hydraulic structures. All hydrauiic
structures shall be designed to safely control the flow using
energy dissipaters and/or channel protecticn based on design flow
velocity to prevent excessive ercsion. These erosion control
devices must be designed using current engineering practices.
Seepage contrcl devices shall be used to prevent undercutting of
nonflexible Tinings. The potential for landslides or siope
failures shall be censidered in the location of all hydraulic
structures. Channels shall not be Tocated on or near an existing

landslide.unless approved by the director. No surface runoff or

sturry may be diverted into underground mines unless in accerdance
with 8B.04f.

(a) Spillways- One or more spillways must be provided for an
impoundment to pass that portion of the design storm that
is specified in the hydrology section. Using standard
engineering flood routing techniques, the spfi]way shall
be designed to safely pass the design storm. The outlet
of the spiliway must be carried safely beyond the tce of a
dam to a natural drainway.

(i) Open Channel Spillways - A1l channels must comply
with the requirements of this Section and the

following additicnal requirements:
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(11)

-1-

Any open channel spillway design for less than
100% probable maximum precipitation shall provide
freeboard above the maximum water surface as
determined by the freeboard equation.

Excess excavated material not needed to
construct the spillway channel must be disposed
of according to Section 10C.05.

Topsoil remcved from channel excavation shall be

handled in accordance with Secticon 10C.C2.

Pipe spillways - All pipe spillways must comply with

the requirements of this Section and the following

additional requirements:

-1-

The pipe spilliway inlet must be protected by a
cesigned trash rack.

All riser type spillways must be designed to
prevent vortexing.

An adequate foundation and bedding shall be
designed for all pipes and risers.

Anti-seep mechanisms shall be designed for all
pipe spillways.

The pipe spillway shall be of sufficient
strength to withstand the maximum load of filil
above it.

A1l pipe spillways shall be constructed of
suitable material to resist deterioration for
the design life of the structure.

The cutlet of all pipes, where blockage by animals
can occur, must be protected by an animal guard.
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(ii1) A1l fresh water dams constructed after the effective date

{(iv)

of the Act without principal spiliways must be designed

with a gated drainpipe for draining the Impoundments.

Diversion Systems -All ditches must comply with the

requirements of this Secticn and the following additional

requirements:

-1-

A diversion system shall be designed tc protect the
entire coal refuse embankment from surface water
runoff. Each diversion ditch must be designed to
carry the peak flow with freeboard from the
contributing watershed area.

A1l diversion systems shall be designed in a manner
which prevents additionaT contributions of suspended
solids to run off outside the permit area.

Excess excavated material not needed for
construction of the diversion ditch must be dispesed
of according te Section 10C.05,

Topsoil removed frem channel excavaticn shall be
handled in accordance with Section 10C.0cZ.

A1l diversion systems shall exit safely beyond the
toe of an embankment in a natural drainway capable
of carrying the design flow without excessive
erosion.

A1l stream channel diversions must be safely carried
to a natural drainway having the capacity to carry
the additicnal flow of the original stream without

excessive erosion.
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-7- Diversions in refuse must be 1ined with soil or a
suitable subsiitute unless sediment protection is
provided.

-8~ Diversion systems designed to convey water under a
coal refuse area by means of a pipe or conduit shall
be unacceptable.

d. Subsurface Drainage - A1l springs, seepage, and groundwater flow
observed or anticipated during wet conditions must be identified. A
preperly designed subdrainage system for the purpose of structural
integrity and preservation of water quality shall be provided to:

1. Intercept all groundwater sources and infiltration through
the proposed fill,

¢. Be constructed of durable rock protected by a properiy
designed filter zone;

3. Be designed and sized based upon 1) measured or anticipated
flows using standard geotechnical engineering design practices
with field data and computations for design provided in the
engineering report, or 2) be designed so that no more than 10
percent of the rock may be less than 12 inches in size and no
single rock may be iarger than 25 percent of the width of the

drain and have & minimum size egual to:

Total Amount of Predominate Type Minimum Size of Drain in feet
Fill Material of Fill Material Width Height

Less 1,000,000 yd3  Shale 16 8

More 1,006,000 yd3  Shale 16 16
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4. The upstream end of the subdrain shalil be covered by a filter
medium during all phases so as to protect against

contamination.

e. Stapility
1. Design Data Reguired

{a) Subsurface Investigation - A subsurface investigation shall
be performed unless cbvious site conditions preclude the
recessity of this requirement. The number, location, and
depth of borings, test pits, and trenches shall be
reasonable for the size, purpose, soils present and
foundation type of the structure. The investigation shall
determine depth of soil to bedrock, field classification of
soils, character of bedrock, insitu testing, soil sampling,
determination of groundwater location, and a soil profile
for ¢ritical locatiens in the structure, spillways, and
other pertinent locations which may affect the safety of the
structure. A geological study shall also be conducted for
impounding structures to evaluate landsiides into the
impoundment, bedrock discontinuities such as soft seams,
joints, joint systems, bedding planes, and fault zones which
may adversely affect the structure's performance. Past and
future mining to include height of seam, depth and cover
rock of the seam, and previous subsidence problems shall be
considered where subsidence may affect the safety of the

structure.
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(b) Laboratory investigation - Laboratory tests shall be
conducted on all foundation and embankment materials to
inciude soil classification through hydrometer analysis,
censity, watef content, compaction tests, shear strength,
consolidation, and permeabiiity.

2. Foundation stability - Potential subsidence and settlement and
their conseguences must be considéred using current engineering
technolegy. The foundation must have or must be treated to have
adequate bearing capacity to support the embankment and any
appurtenant works.,

3. Slope stability - Slope stability analyses will be required for
construction and long term conditions to nsure that a minimum
static factor of safety of 1.5 and a seismic factor of safety of
1.2 is achieved under normal and propesed hydrostatic conditions
using geotechnical engineering methods. Supporting data for
strength parameters, construction pore pressures, and long term
seepage conditions must be submitted. Exceptions %o this
requirement will be made only where there is sufficient evidence
to indicate that slope failures will not occur.

4. Compaction - Compaction shall be specified for construction or
moditication of ail coal refuse facilities to insure that future
stability and prevention of combustion is attained. Minimum
spreading and compaction requirements shall be a maximum of two
(2) foot horizontal 1ifts and 90 percent Standard Proctor Density
{AASHTO Specification T 99-74). Special compaction requirements
shail be considered for approval for such cases as fine refuse

(-28 mesh), combined refuse, impervious zones,

refuse placement over previously burning refuse, initial lifts
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over fine refuse, etc.

5. Liquefaction - The potential for liguefacticn must be
considered. Safeguards against the development of this
condition shall be provided where regquired.

6., Combustion Control - Coal refuse fires shall be extinguished.
Plans for the extinguishment of burning areas shall be submitted
to the regulatory authority and shall contain, at a minimum,
method of extinguishment, safety measures for equipment
operators and persons working or living in the vicinity of the
site, and a provision that only those persons authorized by the
operator, and who have an understanding of the procedure to be
used, shall be involved in the extinguishing operation.

7. Instrumentation - Considerations for installation of
instrumentation such as piezometers, settlement markers, slope
indicators, and similar monitoring devices shall be included in
the plan to monitor present hazardous conditions, construction
conditions, and to verify design assumptions. A plan for
monitoring these devices shall also be provided.

8. Abandoned Cpenings - Plans for sealing abandoned openings and
covering the seal with four {4} feet of an impermeable non-toxic
material before placement of refuse over them shall be submitted to
the director. Such plans shall consider prevention of water
buiidup behind the seals, toxicity of the refuse and mine strata,
gradient of the opening, hydrologic balance and passage of any acid
water to a treatment facility shall be provided. If a mine seal is
in the impoundment area of an impounding coal refuse area, the seal

shall be designed to safely withstand full hydrostatic head with a
factor of safety of at least 1.5 against biowout.
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9. Underground Refuse Disposal--Plans for underground refuse disposal
shall be submitted to and approved by the director and the Mine
Safety and Health Adminstration. A1l plans must include:

(a) Method of disposal including a description of the source of
the hydraulic transport medium; (b) Maps of mines where
refuse materials are to be disposed with a description of the
percent of mine Qoid to be filied;

(¢) Considerations to location of active workings including
plans, specifications and methods of constructing underground
retaining walis;

{d) Potential areas of breakout in active mine workings and on
the surface of the ground;

(e) Effects of subsidence on the plan;

(f) The effects on groundwater including a permanent monitoring
well to be Tocated in the Towest practical elevation of the
backfill area;

(g} Gradient from the backfill area; and

(h) Description of stratum underlying the mined coal, source and
potential acid or toxic-forming quality of the waste, and the
treatment of water if released to surface streams. |

A contingency plan should be formulated to alieviate or correct

any hazardous conditions which may result from a blowout.

Coal processing waste materials or acid mine treatment sludge from
activities Tocated outside a permit area, such as those activities at
other mines or abandoned mine waste piles, may be disposed of in the
permit area only if approved by the director. Approval shall be based on

a showing by the person conducting surface or underground mining
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activities in the permit area using hydrologic, geologic, geotechnical,
physical, and chemical analyses, that disposal of these materials does
not:

1. Adversely affect water quality, water flows or vegetation;

2. Create public hazards;

3. Cause instability in the disposal areas.

10B.06 Reprocessing or Removal of Abandened Coal Waste Piles

a. Special Permit for Reprocessing and Remcval of Coal Refuse - A special
permit may be obtained for reprocessing or removai of an abandoned coal
refuse area. This permit must accomplish a more desirable land use or
have the effect of protecting the public and the environment. Total
removal of refuse in the permit area shall be required except where it is
necessary to leave a siope for the stabilization of refuse adjacent to
the permit area. No special permit will be issued for dams or
impoundments as defined in Section 10A.01 b, or where there is evidence
of present burning in the refuse area. A bond of $1,000 per disturbed
acre in the permit area shall be provided with the permit application.

b. Application Requirements - An application for a special permit for
removal of an abandoned refuse area shall be submitted to the director
for review. Plans and specifications for removal and reclamation shal?
be prepared by or under the direct supervision of a registered
professional engineer. The application shall include two sets of maps
and plans on standard 24" by 36" size plan sheets with seven copies of
an engineering report containing a project narrative, specifications,
supporting data, and reduced maps and plans.

1. MapsAand plans shall be provided to give at a minimum the folliowing

data with the scale designated on the drawing:
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(a) A location map shall be provided showing the site in
relation to major highways, nearest post office and major
drainage. State and county highway maps may be used for
this purpose.

(b} A map showing the 1imits of the watershed with respect to
the site shall be provided. The minimum requirement
shall be.a U.S.G.S. 7 1/2 minute map with the site
plotted on it.

(c) A plan view of the site on a scale approved by the directcr
shall be provided showing contour intervals, Timits and
acreage cf the permit area, location of drainage
facilities, Tocation cof cross-sections, and other pertinent
data for project contrel.

(d) Cross-sections and profiles of drainage facilities and
sediment control devices shalil be provided.

A reclamation plan for the project shall be submitted to include

at a minimum a discussion of existing site conditions, the

design 1ife of the operation, quantity and type of materiail to
be removed, design computation and data, method of operation to
include clearing and grubbing, phases of removal, method and
iocation of refuse removal, reclamation procedures, a timetable
of critical construction phases, and a contingency plan for
operation should an unforeseen burning area be encountered. In
addition, a description of the duties, responsibilities, and
lines of communication of those perscns responsible for design

and construction of the operation shall be included.
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10B.0S6 Abanconment

a.

d.

No coal refuse piie or impoundment shail be left upen abandonment
which is or may be capable of impounding water unless the landowner
agrees to assume permanent responsibility for the pile, 1iabiiity for
injury and maintenance responsibility.

No refuse pile or impoundment may be abandoned until it meets the
requirements of Section 10B.04 and 4f. The plan shall include a
schedule for its implementation.

A timetable and plans to remcve each structure meeting the size
requirements of 10A.CIb{3) shall be provided where appropriate.

A certificate of approval for abandonment shall be issued upon

completion of the above reguirements.

1CC. PERFORMANCE STANDARDS

10C.01 Signs and Markers

a.

Permanent Mconument -A permanent monument shall be posted at the:
enirance from public roads and highways and at other suitable
Tocations. The menument shall consist of a sign constructed of wood,
metal, or c¥her suitable material 2' x 3' mounted on a two-inch pipe
driven three feet into the ground with four feet exposed. Any
suitabie equivalent substitute may be approved. The sign shall
clearly indicate the company name, permit numbers, business address
and telephone number.

Perimeter Marker - A two-inch (2") pipe or suitable substitute shall
be driven into the earth with a minimum of three feet (3') exposed to
permanently mark the beginning and ending points of the area under
permit. It shall be identified by painting the exposed portion of
the pipe red. The assigned permit number shall be affixed
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to the permanent perimeter marker. Other markers will be used to
delineate the boundaries of the proposed permit area.

Buffer Zone Markers -Appropriate markers will be established along a
buffer zone. Markers shail consist of metal or wocden stakes or other
suitable devices or methods.

Topsoil Markers -When topsoil of other vegetation supporting material
is segregated and stockpiled, the stockpiled material shall be marked.
Markers shall remain in place until the materials are removed.
Blasting Signs -If blasting is necessary to conduct surface mining
cperations, signs reading "Blasting Area"” shall be displayed
conspicuously at all approaches to the blasting site and along
naulageways and access roads to the mining operation. The sign shall
be two feet by three feet {2' x 3'} reading "Blasting Area" and
explaining the blasting warning and the all clear signals and shall be
posted at atl entrances to the permit area.

Slope Measurement -S]oﬁe measurement locations shall be clearly marked
prior to pre-inspecticn at each 200' interval along the base line

established in the pre-plan.

10C.02 Topsoil

e

Removal - The 1imits of topsoil removal shall be ejther within the
refuse disposal area or in borrow sites as permitted by the director.
Borrow areas for topsoil will not be approved unless insufficient
topscii is available at the coal refuse site. Prior to disturbance of
an area topscil shall be removed from the area to be disturbed in a
separate layer and if not immediately redistributed, it shall be
segregated and stockpiled in a separate stable location as specified

in the pre-pian.
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1. Where the removal of vegetative materiai, topsoil, or other
materials may resulf in erosion, the dirsctor may limit the size
of the area from which these materials are removed at any one
time.

2, Topsoil or substitute materials not being immediately utilized
shall be redistributed at a time when the physical and chemical

properties ¢f topsoil can be protected and erosion can be

minimized; Provided that the director may approve or deem

necessary that other erosion control measures be utilized.

Provided further, that unless_approved by the director,

stockpiied topsoil and other materials shall not be moved

until required for redistribution on a regraded area.

b. Materials tc be removed-If the topsoil is less than 6 inches, a
6-inch layer that includes the A horizon and the unconsolidated
material immediately below the A horizon and all unccnsolidated
material if the total available is less than 6 inches, shall be
removed and the mixture segregated and redistributed as the -
surface soil Tayer, unless topsoil substitutes are approved by
the director pursuant to 10C.02(e} of this Section. When it can
be demonstrated that the B horizons and portions of the C
horizens or other underiying layers have qualities for comparable
root development and are necessary or desirable to ensure soil
productivity consistent with the approved post-mining Tand use,
the director may require these layers to be segregated and
replaced as topsoil.

Cc. Segregation Regquirements - Topsoil not being immediately utilized

shall be protected from wind and water erosion and kept free of -
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contamination of acid or toxic materials. Protective measures

include, but are not limited to, vegetative cover, snow fences,

etc.

d. Redistribution - Topscii and cother materiais shall be L
redistributed in a manner that:

1. Achieves an approximate uniform, stable thickness, consistent
with the approved post mining land uses, contours and surface
water drainage system;

2. Prevents excess compaction of tepsoil; and

3. Protects the topsoil from wind and water erosion before and
after it is seeded.

4. After final grading and before the replacement of topsoil and
other materials segregated in accerdance with this section,
regraded Tand shall be scarified or otherwise treated as
required by the director to eliminate slippage surfaces and
to promote root penetration. If the person who conducts the
surface mining activities shows, through appropriate tests,
and the director approves, that no harm will be caused to the
topsoil and vegetation, scarification may be conducted after
topsoiling.

e, Top Soil Substitutes - If top soil is of insufficient quantity or
of poor quality for suétaining vegetation, or jf other strata can
be shown to be more suitable for vegetaticn reguirements, then the
operator shall remove, segregate, and preserve in a like manner
such otner strata which is best able toc support vegetation. Any
material used for topsoiling must be capable of supporting and

maintaining the approved post mining land use. This determination
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shall be based on the results of appropriate chemical and physicai
analysis of overburden and topsoil. These anaiysis shali include:

1. Determinations of pH, net acidity or alkalinity, nitrogen,
phosphorus, potassium, texture class, calcium, manganese and
other analyses as may be required by the director. The
director may also require, where he deems necessary, results
of field-site tests or greenhouse tests be used to demonstrate
the feasibility of using substitute materials;

2. Results of analysis, trials and tests shall be included in the
pre-plan. Certification of trials and tests shall be made by a
laboratory approved by the director stating that:

(&) The proposed substitute material is egual to or more
suitable for sustaining the vegetation than is the
availabie topsoil,;

(b} The substitute material is the best available material to
support the vegetation; and

{c) The trials and tests were cenducted using standard testing
procedures, the results of which shall be included in the
pre-plan.

f. Nutrients and Soil amendments in the amounts determined by scil tests
shall be applied to the redistributed surface soil layer, so that it
supports the approved postmining land use and meets the revegetation
requirements of Section 4F. A1l so0il tests shall be performed by a
gualified laboratory using standard methods approved by the director.
These tests shall include nutrient analysis and 1ime requirement tests.
Results of these tests shall be submitted to the director with the

final planting repoert as reguired by Secticn 4F.09.a.
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10C.03 Water Quality Standard

d.

Water Quality Control - All reasonable measures shall be taken to

intercept ali surface water by the use of diversieons, culverts and

drainage ditches or other methods to prevent water from entering the

operational area. The water leaving the permit area will not

violate the water quality standards of the river, stream or drainway

into which it is discharged. A1l surface drainage from the disturbed

area must pass tnrough a sediment pond or series of sedimeni ponds

or other approved sediment or treatment control structures.

Water Quality Standards

1. Before grade release, no discharge from the permit area shall
have a pH of less than 6.0 or greater than 3.0 or an iron
content exceeding 7 parts/million maximum allowable and 3.5
parts/million average daily values for 30 consecutive discharge
days or an iron content exceeding 6 parts/miilion maximum
allowable and 3.0 parts/million average daily values for 30

‘consecutive discharge days for new sources as defined by 40 CFR

Section 434.11{1).

2. After grade release, discharges from the permit area shall meet
applicable water quality standards.

Treatment Facilities - Adequate facilities shall be instaiied,

operated, and maintained according to the approved pre-plan to treat

any water discharged from the disturbed area so that it complies

with all federal and state Taws and regulations and the limjtations

of this section. Non-mechanical treatment systems may be utilized

if flow is infrequent or small and timely and consistent treatment

is assured.

- 27 -




Section 10 - COAL MINE WASTE PILES 10C.04

d. Breakthrough

l.

Any surface breakthrough of water caused by the operator during

the course of nis cperations shall be sampled immediately and

analyzed for total iron, total suspended solids and pH and if

requested by the director, any other parameter characteristics of

the discharge. Such analysis shall be made by a competent water

analyst or chemist. The coriginal and at least one copy of such

analysis shall be retained by the operator, two copies shall be

submitted to the Chief of the Division of Reclamation.

Shoulid said analysis indicate the water tc be less than the

applicable effluent limitations, seals shall be immediately

constructed. These seals shall either:

{a) prevent any air from entering the underground mine by way of
the breakthrough; or

(b) prevent any air from entering the breakthrough while
ailowing the water to flow from the breakthrough; or

{c) Seal the breakthrough of acid water so that it cannot flow.
Such seals shall be constructed of stone, brick, block earth
or impervious materials which are acid resistant.

Alternate methods of handling discharges from breakthroughs may be

emplcyed where it can be established that applicable effluent

Timitations can be met.

10C.04 Drainage and Sediment Control -Shall be developed in accordance with

Section 438 of these reguilations.
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10C.05 Diversions and Spiiiways

a. A1l diversion and spillway construction must comply with Sections

10C.02, 10C.04 and the following requirements:

1.

Diversions and spiliways shall be constructed according to the
approved plans and specifications. Any changes and/or
medifications must be approved by the director prior to
implementation.

Diversion ditches shall be installed after sediment structures are
built and before other site preparation begins.

When downslope placement of fill material is used in the
construction of diversion ditches, the fill material shali be
compacted in layers to achieve the design configuration in
accordance with 8B.1C.

Excess excavation material not needed to construct the spiliway or
diversion ditches must be dispesed of in accordance with Sectien
88.10 of these regulations.

IT leazkage or seepage occurs in the constructed diversion ditch,
measures shall be taken tc eliminate the seepage by sealing or
other means.

A1l rip-rap material shall be of hard, durable rock which is not
acid forming or toxic forming. Rip-rap shall be placed tc prevent
size segregation.

When bedding is used under rip-rap, the rock material shall be
placed in a manner so as not tc disturb or contaminate the
bedding.

When protective channel linings are required, the linings shall be

installed as soon as the ditch is constructed to grade.
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9. When concrete is used in construction of spillways and diversicn
ditches, standard forming techniques shall be used. The
concrete shall be placed and cured in accordance with AASHTO
specifications. Standard engineering tests shall be performed
to insure that the concrete meets the design specifications.

Maintenance

1. A1l spillways and diversions shall be maintained to operate
according to the design plans and specifications.

2. Routine maintenance of diversion ditches and spiliways shall be
performed. Maintenance shall include removal of sediment,
brush, trees, rocks and re-establishment of the structure to its
¢eriginal hydraulic design.

3. A1l failures resulting from landslides or slope fafilures must be
corrected immediately. Failures must be reported to the
director.

4, Routine inspections shall be made by gqualified persons of all
hydraulic structures to insure proper cperation. Special
inspections shall be conducted whenever a significant flow
through the structures has occurred.

5. A1l culvert pipes must be repaired or replaced when damaged,
distorted, or otherwise fail to function property according to
the approved design.

Certification

1. Each nydraulic structure shail be certified according to Section
10C.08d by a registered professional engineer. The
certification shall affirm that the structure was constructed
according to the approved plans and 1ist any variations or |

discrepancies.
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10C.06 Acid Producing and Toxic Materials

a.

1CC.07

Drainage from acid-forming and toxic forming materials into ground
and surface water shall be avoided by:
1. Identifying, burying, blending and/or treating where
necessary, spoil or other materials that will be toxic to
vegetation or that will adversely affect water quaiity within
thirty {30) days after it is first exposed or a lesser period if
required by the director. Such materials shall be handled in
accordance with methods set forth in the approved pre-plan; and
2. Acid-forming or toxic-forming material shall not be buried or

stored in proximity to a drainage course or ground water system so

as to cause or pose a threat of water poliution. b. Treatment of
Toxic Material - Any acid-forming, toxic-forming, combustible
materials, or any other waste materials that are exposed, shall be
provided with a minimum cover of nontoxic and noncombustible
material sufficient to establish adequate vegetation. If
necessary, this material shall be treated to neutralize toxicity
in order to prevent water pollution and sustained combustion
and/or to minimize adverse effects cn plant growth and land uses.
Where necessary to protect agajnst upward migration of salts,
exposure by erosion, to provide an adequate depth for plant
growth, or to otherwise meet local conditions, the directer shall

specify thicker amounts of cover using non-toxic meterial.

10C.08 S

Monitoring Requirements - shall be in accordance with 8B.(C6.

ite Development

a.

Sediment control shall be installed according to the approved plan

before any other site preparation or constructicn begins.
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b. Pregressive clearing and grubbing must be performed within the refuse

area, impoundment areas, topsoil borrow areas, and topscil stockpile

areas prior to constructicn unless otherwise approved by the

director.

c. Embankment Construction

1.

Foundation preparation to include keyways, instaliation of mine
seals according to Section 10B.04d, subdrains, removal of soft
areas, and similar site pfeparatﬁon operations dictated by the
approved plan and site ¢onditions shall be accomplished prior to
the placement of coal refuse. Inspection of foundation
preparation by the director is required before refuse may be
placed.

Refuse materials shall be placed in accordance with the placement
and compaction requirements in the approved plan for the
particular site or minimum spreading and compaction requirements
shall be a maximum of twe (2) foot horizontal 1ifts and 90
percent Standard Proctor Density (ASSHTO Specification T 99-74).
It shail be unacceptable to place combustibie materials such as
wood, rags, trash and _garbage, grease and oil, etc., in the coal
refuse disposal area.

Grading

{a) The working surface and outslopes of a coal refuse fill
shall be concurrently graded through all phases of
embankment construction.

{b) Top of fill and benches shall be graded no flatter than two
(2} percent in any direction to divert surface runoff away
from the face of the fill and intc stabilized working
diversion ditches.
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(c)

(f)

(g}

The top of the fill shall be graded in such a manner so
as not to impound water untess specifically authorized by
the director.

Fi1l material snall be graded in such a controlled manner
to allow surface and subsurface drainage to be compatibie
with natural surroundings and ensure 2 long term static
factor of safety of 1.5,

The face of the fill shall be graded no steeper than two
horizental to one vertical.

The vertical difference betiween benches shall not exceed
50 feet.

The width of the individual benches shall be not less
than 20 feet unless specifically approved by the
director.

In all cases final grading shali be conducted in such a
manner as to follow approved plans and to provide a
surface for placement of topscil.

When erosion creates rilis or gullies § inches deep, or
if refuse materials are exposed in Tinished or topsoiled
sicpes, the rills and gullies shall be filled, graded or
ctherwise stabilized and the area reseeced or replanted
according to Reclamation specifications. The director
may require ithat rills and guliies of lesser size be
stabilized and the area reseeded or replanted if the
rills or guilies result in excessive erosion.

The upstream face of the embankment where water will be
impounded may be riprapped or otherwise stabilized fo
protect against damage due to wave action.
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{k) Routine maintenance of the embankment shall be performed
during the mining operaticn. Vegetative growth shall be
cut when necessary to facilitate inspection and repairs.
Any combustible material present on the surface other than
material such as mulch or dry vegetation used for surface
stability shall be removed and all other appropriate
maintenance procedures shall be followed.

Stability - Determination of Unstable Conditions--Inspections
shall be made by a gualified person for signs of unstable
conditions. The gqualified person shall consider steepness of
slopes, seepage, bulges, scarps, vertical displacement,
excessive ergsion, piping, sudden changes in monitoring devices
and other visible factors which could indicate potential failure
of the embankment, diversion structures, spillways, and other
appurtanences. Inspections shall include such observations and
tests as may be necessary to evaluate imminent or significant
enyironmental harm. These considerations shall be documented in
accordance with Section 10C.08d . Inspection frequency will he
in accordance with Section 10C.08d. If an imminent danger to
human Tife, property or the environment is determined, persons
downstream must be warned of the hazard, the Department must be
immediately notified according to Section 10C.08d and emergency
action taken with the aid of the director.

Freeboard - Required freeboard for the stage of construction or
operation shall be maintained at all times in accordance with

the design storm criteria and the approved plan.
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1.

Plans, specificaticns and all previoﬁs inspection reports shall be
available at the mine office nearest to the site for reference by
construction personnel and the director.

A visual inspection for construction progress, determination of

unstable conditions, and hydraulic structure performance shall

also be held at a minimum of every 7 days by a qualified person.

Inspections shall be held after heavy rainfall events to determine

problems and remedial measures. Piezometers and other monitoring

devices shali be monitored at intervals not exceeding seven (7)

days by a qualified berson. A written record of all inspections

and monitoring device readings shall be maintained at the mine
office for inspection.

Reporting Requirements

{a} A written report containing results of visual inspections of
construction progress and determination of unstable
conditions shall be submitted every 30 days. The report
should include but not be limited to a summary of
instrumentation data, testing data, freeboard, elevations,
crest elevation, siurry elevation and specific construction
problems.

(b) Plan and cross-section progress maps shall be submitted to
the Departmeni according to Reciamaticn requirements.

{c) Certification of construction by a registered professional
engineer for each major portion of the construction sequence,
such as each hydraulic structure and completion of the fil]
between each bench, shall be submitted at completion to the

director. Upon completion of construction, and annually
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thereafter, certification shall be provided by a registered

professiohal engineer. The certification report shall

inciude statements on:

{1) Existing and required monitoring procedures and
instrumentation;

(2) The design depth and elevation of any impounded waters
at the time of the initial certification report or the
average and maximum depths and elevations of any
impounded waters over the past year for the annual
certification reports;

(3) Existing storage capacity of the dam or embankments;

(4) Any fires occurring in the construction material up to
the date of the initial certification or over the past
year for the annual certification reports; and

(5) Any other aépects of the dam or embankment affecting
stability.

(d) Any change in construction sequence or other modification of
the site must be reported to the director and receive
approval prior to implementation.

{e) Should a condition occur which is dangerous to human 1ife,
property or the envircnment, the director shall be informed
immediately. Immediate action shall be taken by the person
owning, operating, or controlling the structure to alleviate
the hazard. ECmergency procedures develeoped in accordance with
Section 10B.04a3 shall be implemented to protect 1ife and
property downstream. The site shall be inspected and

monitored at least once every eight {8} hours until the
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emergency situation is alleviated. An additional report
shall be filed following abatement of the dangercus condition
certifying that the remedial measures have been accemplished.

(f) Dams which are regulated under Chapter 20, Article 5D, the
Dam Control Act, must have their construction or status

certified annually by a registered professional engineer.

10C.09 Materials Removal

a. Drainage
1. Diversion ditches for the purpose of diverting surface runcff
from the watershed above the coal waste pile, where deemed
necessary by the director, shall be based on consideration of
such factors as size of the watershed, steepness of the slopes,
time for removal of the pile, downstream conditions and cther
pertinent factors.
2. Sedimeni control measures for the disturbed area shall be
installed prior to any disturbance.
b. Method of Operation
1. Removal of refuse shall be accomplished in successive 1iftsltaken
from the top ¢f the pile or may be removed down a slope froﬁ ther
top to the toe provided that the slope is no steeper than 2H:1V.
No refuse may be remcved from the toe of the original embankment
until the final removal process.
2. At no time during the operation shall hichwalls greater than 12
feet in height be allowed.
3. Where possible, final graded siopes shall be no sieeper than

»

2H:1V and at Teast one {1) bench for every 50 feet of change in
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10C.10

10C.11

elevation shall be provided.

4, Should burning areas be encountered, the fires shaill be
extinguished in accordance with Section 10C.11, and removal of
refuse shall be done in a safs manner.

5. The total disturbed area shall be regraded in such a manner as to
be compatible with the natural surroundings and shall be
revegetated in accordance with Section 4f of these reguTations.
Such regrading and revegetation shall occur as contemporaneously
as practicable with removal cperations and as reflected in the
reclamation plan.

6. Regrading drainage control shall be provided in accordance with
the Technical Handbook for Surface Mining and the approved
reciamation plan.

Underground Waste Disposal - (Coal processing wastes may be returned to

underground mine workings only in accordance with an approved disposal
plan. Inspections shall be conducted by the operator to detect potential
breakthroughs into active mine workings or breakcuts on the surface at
T1ikely areas where breakout could occur. Breakocuts, or potential
breakouts, shall be immediately reported to the director and immediate
action shaltl be taken to eliminate the hazard and protect persons 1iving or

working below the breakout.

Burning Refuse Piies - . All coal refuse fires shall be extinguished.

Extreme caution must be taken in all attempts to extinguish burning areas
to insure that no hazards will exist to equipment operators and other
persons working or living in the vicinity of the site. A plan for

extinguishing coal refuse fires must be approved by the director and the
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Mine Safety and Health Administration (MSHA}. Only those persons
authorized by the operator, and who have an understanding of the

procedure to be used, shall be involved in the extinguishing operation.
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11A. GENERAL

11A.01 This section comprises the Small Cperator Assistance Program ancd

governs the procedures for providing assistance to qualified small

operators for:

a. The determination of the probable hydrologic consequences of mining
and reclamation.

b. The statement of physical and chemical analyses of test borings or

core samples.

11A.02 Data collected under this program shall be made available to all

interested persons, except information related to the chemical and physical
properties of coal, provided information regarding the mineral or elementdl
content of the coal which is potentially toxic in the environment shail be

made available.
118. QBJECTIVE

11B.01 Provide financial and other necessary assistance to qualified small

operators.

11B.02 Assure that sufficient information has been collected to make a reasonable

assessment of the probable cumulative impacts of all anticipated mining upon

the hydrolegy of the area and particularly upon water availability.

1iC. PROGRAM SERVICES -Where a qualified small operator requests assistance,

the Division of Reclamation shall:

11C.01 Select and pay a gualified laboratory to determine the probable hydrologic

consequences of mining and rec¢lamation operations both on and off proposed

permit area. The determination of the probable hydrologic consequenhes of -
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mining and reclamation and the statement of the result of test borings
or core samples shall be completed in accordance with sections 6A.03 and

7A.02 of the Rules and Reagulations.

11D, ELIGIBILITY REQUIREMENTS OF OPERATORS

110,01 An operator is eligible for assistance if he or she estabiishes

that the probable total actual and attributed production of this operator
for each year of the surface mining permits wiil not exceed 100,000 tons

of coal. Production from the following operations shall be attributed to

the permittee.

a. Ail coal produced by operations beneticially owned entirely by the
applicant or controlied, by reason of ownership, direction of the
management.

b. The pro rata share, based upon percentage of beneficial ownership,
of coal produced by operations in which the applicant owns more than
a five percent (5%) interest.

c. All coal produced by person who own more than five (5) percent of
the applicant or who directly or indirectly control the applicant by
reason of stock ownership, direction of the management or in any
other manner whatsoever.

d. The pro rata share of coal produced by operations owned or controiled

by the perscn who owns or controls the applicant.

11E. REQUEST FOR ASSISTANCE

11E.01 Each applicant requesting assistance shall complete an application on

forms prescribed by the director, the application must include, but not be

Timited to the following items:
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a. A statement of intent to fiie a permit application;

b. The names and address of the applicant and the operator, if different
from tnis applicant;

c. A schedule of the estimated total production of coal from the
proposed permit area and all other Tocations from which production is
attributed to the appiicant under Section 11D. The schedule shall
include the following:

1. Name of company,

Z. What state this permit was issued in and the permit number;

3. Mining Enforcement and Safety Administration Identification Number;

4. Actual production of coal from the preceeding year and that
portion of the production attributed to the applicant;

5. Estimated future yearly production.

d. The method of surface ccal mining operations proposed;

e. The anticipated starting and termination dates of mining operations;

f. The number of acres of land to be affected.

g. The geclogical title and thickness of coal seam to be mined.

h. Attach a U. S. Geological Survey topographic map in accordance
with Section 3C of these rules and reguiations with the
additional requirements as stated in Section 10, subsection a,

— 13
12A,12B,12C,13E,13FA13J,13K,13L,13M of the Act.

i. Copies of documents showing that the applicant has a legal right to

enter and conduct operations on lands to be covered by this permit.

11£.0Z The applicant shall be notified if the application requesting assistance

has been approved or denied, and if denied, the reasons shall be

attached.
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11E.03 If application requesting assistance has been approved, then the division

shall select the services of one or more qualified laboratories to
perform this work. A copy of the contract or other appropriate work

order and the final repori shall be provided to the appiicant.

11F. QUALIFIED LABORATORIES

11F.01 General
2. A qualified Taboratory means a designated public agency, private
consulting firm or analytical laboratory.
b. The Division of Reciamation and the Office of Surface Mining shall

designate qualified Taboratories.

1iF.02 Basic Qualifications - To qualify for designation, this laboratory must

demonstrate that it:

a. Is staffed with experienced, professional personnel in the field of
hydrology, mining engineering, aquatic biology, geology, or chemistry
applicable to the work to be performed.

b. Is capable of collecting necessary field data and samples.

¢. Has adequate space for material preparaticn, c¢ieaning and
sterilizing nacessary eguipment, stationary equipment, storage, and
space to accommodate periods of peak work loads.

d. Meets the requirements of the Occupational Safety and Health Act or
the equivalent state safety and health program.

e. Has the financial capability and business crganization necessary
to perform the work required.

f. Has analytical, monitoring and measuring equipment capable of meeting
the applicable standards and methods contained in:

1. Standard Methods for the Examiration of Water and Waste Water,
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14th Edition, 1975;
2. Methods for Chemical Analysis of Water and Wastes, 1977.
3. EPA Manual 600/2-78-054 Field and Laboratory Methods Applicable
to QOverburden Minescils.
g. Has the capability of making hydrologic field measurements and
analytical laboratory determinations by acceptable hydrologic

enginesring or anaiytical methods.

The qualified laboratory shall be capable of performing either the

determination or statements. Subcontractors may be used te provide the
services required provided their use is defined in the application for
designation and approval is granied by the Division of Reclamation or

O0ffice of Surface Mining as a qualified laboratory.

11G. LIABILITY OF OPERATORS

11G.01

The applicant shall reimburse the Division of Reclamation for the cost of

the laboratory services performed if the applicant:

a.

11G.02

Submits false information on his or her appiication or other submitted
information;

Fails to submit a surface mining permit appliication within one (1) year
from the date of receipt of the approved laboratory report;

Fails to mine after obtaining a surface mining permit.

If the applicant's actual and attributed annual production of coal
exceeds one hundred thousand {100,000) tons during any year of mining

under the surface mining permit for which the assistance is provided.

The division can waive the reimbursement obligation if it finds that

the applicant at all times acted in good faith.
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12A. NOTICE OF CITIZENS' SUITS

12A.01 A person who intends to initiate a civil action on his own behalf under

section 28 of the Act shall give notice of intent to do so in accordance

with this Section.

a. Notice shail be given by certified mail to the director in all cases.

A copy of the notice shall aisc be sent by first class mail to the
Office of Surface Mining Regional director.

In suits against any perscn or the State of West Virginia or any
other governmental instrumentality, agency or ageni therecf, notice
shalt be given by certified mail to the alleged violator, if the
comptaint alleges a violation of the Act or any regulation, order,

or permit issued under the Act.

. Service of notice under this Section s complete upon mailing tc the

Tast known address of the person being notified.

A person giving notice regarding an alleged viclation shall state to

the extent Known -

1, Sufficient information to identify the provision of the Act,
regulation, or permit allegediy viclated;

2. The act or omissicn alleged toc constitute a violation;

3. The name, address, and telephcne numbers of the person or person
responsible for the alleged violation;

4. The date, time, and location of the alleged violation(s);

5. The name, address, and telephone number of the person giving
notice;

6. The name, address, and telephone number of iegal counsel, if any.
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e. A person giving notice cf an alleged failure by the director,
reciamation commission, reclamation board of review, or appropriate
department employee, tc perform a mandatory act or duty under the
Act, shall state, to the extent known:

1. The provision of the Act containing the mandatory act or
duty allegedly not performed;

2. Sufficient information to identify the ommissicn alleged to
constitute the failure toc perform a mandatory act or duty under
the Act;

3. The name, address, and telephone number of the person giving
notice; and

4, The name, address, and telephone number of legal counsel, if

any, of the person giving notice.

126.01

128.02

CITIZEN'S REQUEST FOR STATE INSPECTIONS

Any person may request a State inspection by furnishing to the director

a signed, written statement {or an oral report followed by a signed,
written statement) giving the director reason to beiieve that a violation
exists and setting forth a phene number and address where the person can

be contacted.

The jdentity of any person supplying information fo the director

relating to a possible viclation or imminent danger or harm shall remain
confidential with the director, if requested by that person, unless that

person elects to accompany the inspector on the inspsction.
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12B.03

12B8.04

If an inspection is conducted as a result of information previded to the

director by a person as described in Section 12B.Cl of these regulations,
the persen shall be notified as far in advance as practicable when ﬁhe
inspection is to occur and shall be allowed to accompany the State
inspector during the inspection. Such perscn has a right of entry to,
upon and through the coal exploration or surface coal mining and
reclamation operation about which he or she supplied information, but only
if he or she is in the presence of and is under the control, direction and
supervision of a State inspector while on the mine property. Such right
of entry does not include a right to enter buildings without consent of

the person in control of the buildings or without a search warrent.

Within 10 days cof the inspection or, if there is no Inspection within 15

days of receipt of the person’s written statement, the director shall send

the feilewing:

a. If an inspaction was made, a description of the enforcement acfﬁon
taken, which may consist of copies of the State inspection repoft and
a1l notices of violation and cessaticn orders; |

b. If no Stats inspection was conducted, an explanation of the reason
why; and

c. An explanaticn of the person's right to informal review of the action
or inaction of the director.

d. Copies of all materials in paragraphs {a) and {b) of this section
within the time 1imits specified in those paragraphs to the pe;son
alleged to be in viclation, except that the name of the person shall

be removed unless disclcsure of the person's identity is permitted

under Section 12B.0Z of these regulations.
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12B.05 Review of Adeguacy and Compieteness ¢of Inspections -Any person who is

or may be adversely affected by a surface coal mining operation may
notify the director in writing cf any alleged failure tc make adequate
and complete inspections as required by law and regulation. The
notification shall include sufficient informaticn tc create a
reasonable beljef that the law and regulations as regards inspections
are not being complied with and to demonstrate how the perscn is or
may be adversely affected. The director shall within fifteen days of
receipt of the notice determine whether or not the statutes or
regulations concerning inspections are being complied with and if not
shall order an inspection to remedy the non-ccmpiiance. The director
shall furnish the complainant with a written decision of the reasons

for his determination and actions, if any, he has taken.

128.06 Review of Decision Not to Inspect or Enforce.

a. Any person who is or may be adversely affected by a surface coal
mining operator may ask the director to informally review an
authorized representative's decision not to inspect or take
appropriate enforcement action with respect to any viclation
alleged by that person in a request for inspection under section
15 of the Act The requast for review shall be in writing and shé11
include a statement of how the person is or may be adversely
affected and why the decision merits review. The director shall
conduct the review within thirty days of his receipt of the
reguest and inform the person of the results.

b. Informal review under this section shalil not affect any right to

formal review or to a citizen's suit.
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12B.07 a. Copies of all records, reports, inspection materials, or informaticn
obtained under the West Virginia Surface Mining Act, except
information in paragraph (b) of this section shall be made available
to the public at regional, district or field offices in the area of
mining so that they are conveniently available to residents in the
area of mining.

b. Information as fo coal seams, test borings, core samplings, or soil
samples pertaining to the analysis of the chemical and physical
properties of the coal, except information regarding mineral or
element content which is potentially toxic to the environmant, shall
be kept confidential and shall not be made a matter of public

record.
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13A.01

13. PROCEDURES FOR DESIGNATING LANDS UNSUITABLE FOR MINING 13A.

PROCEDURES: PETITIONS

Right to petition

a. Any perscn naving an interest which is or may be adversely affected,

or the director, has the right to petition the Reclamation Commission

to have an area designated as unsuitable for surface ccal mining

operaticns, or to have an existing designation terminated.

b. Designation - The only information that a petitioner need provide is:

i.

2.

The iocation and size of the area covered by the petition;
Allegations of facts and supporting evidence which would tend to
establish that the area is unsuitabie for all or certain types
of surface coal mining operations;

A description of how mining of the area has affected or may
adversely affect people, land, air, water or other resources;
The petitioner's name, address and telephone number; and
Identification of the petiticner's interest which is or may be

adversely affected.

¢. Termination of the Designation - The only information that a

pnetitioner need provide toc terminate 2 designation is:

i.
2.

The Tocation and size of the area covered by the petition;
Ailegations of facts, with supporting evidence, not contained in
the record of the proceeding in which the area was designated
unsuitabie, which would tend o establish the statements or
aliegations, and which statements or allegations indicate that
the designation should be terminated based on:
(a) The nature or abundance of the prctecied rescurce or condi-
tion or other basis of the designation if the designation
was based on criteria found in Section 13.07(b); or
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(b} Reclamation now being technologically and economically
feasible, if the designation was based on the criteria
found in Section 13.07(a); or

(c) The resources or condition not being affected by surface
coal mining operations, or in the case of iand use p1ahs,
not being incompatible with surface coal mining operations
during and after mining, if the designation was based on
the criteria found in Section 13.07(k);

3. The petitioner's name, address and telephone number; and
4. ldentification of the petitioner's interest which is or may be

adversely affected by the continuation of the designation.

13A.02 Procedures: Initial processing, recordkeeping, and netification requirements

a. 1, Mithin 30 days of receipt of a petition, the Reclamation
Commission shall notify the petitioner by certified mail whether
or not the petition is complete under Section 13.01 (b) or (c}.

2. The Reclamation Commission shall determine whether any
identified coal resources exist in the area covered by the
petition, without requiring any showing from the petitioner. If
the regulatory authority finds there are not any 1dent1f1ed‘coa1
resources in that area, it shall return the petifion to the‘
petitioner with a statement of the findings.

3. The Reclamation Commission may reject petitions for designations
or terminations of designations which are frivolgus. Once the
requirements of Section 13.01lb are met, no party shall bear any
burden of proof, but each accepted petition shall be considered
and acted upon by the Reclamation Commission pursuant to the
procedures of this Part.
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Wnen considering a patition for an area which was previously and
unsuccessfully proposed for designation, the Reclamation
Commission shall cetermine if the new petition presents new
allegaticns of facts. If the petition dees not contain new
allegations of facts, the Reclamation Commission shall not
consider the petition and shall return the petition to the
petitioner, with a statement of its findings and a reference to
the record of the previous designation proceedings where the
facts were considered.

If the Reclamation Commission determines that the petition is
incomplete or frivoious, it shall return the petition to the
petitioner, with a writien statement of the reascons for the
determination and the categories of information needed to make
the petition complete.

The Reclamaticn Commission shail notify the person who submits a
petiticon of any application for a permit received which proposes
to include any area ccvered by the petition.

Any petitions received after the close of the public comment
period on a permit application relating to the same mine plan
area shall not prevent the Reclamation Commission from issuing a
decision on that permit application. The Reclamation Commission
may return any petition received thereafter to the petitioner
with a statement why the petiticn cannot be considereq. For the
purposes of this Section, close of the public comment period
shall mean at the close of any informal conference or if no
conference is recuested, at the close of the period for filing

written comments and objections. ;
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b.

1. Within three weeks after the determination that a petition is .
complete, the Reclamation Commission shall circulate copies of the
petiticon to, and reguest submissions of relevant information from,
other interested governmental agencies, the petitioner,
interverors, persons with an ownership interest of record in the
property, and other persons known to the Reclamation Commission to
have an interest in the property.

2. MWithin three weeks afier the determination that a petition is
complete, the Reclamation Commission shall notify the general
public of the receipt of the petition and reqguest submissions of
relevant information by a newspaper advertisement placed once a
weak for iwo consecutive weeks in the locale of the area covered by
the petition, in the newspaper of targest circulation in the .
state, and in any official State register of public notices.

Until three days before the Reclamation Commission holds a hearing

under Section 13.03, any person may intervene in the proceeding by

filing allegations of facts, supporting evidence, a short statement
identifying the petition to which the allegations pertain, and the
intervenor's name, address and telephone number.

Beginning immediateiy after a complete petition is filed, the

Reclamation Commission shall compile and maintain a record consisting

of all documents relating to the petition filed with or prepared by the

regulatory authority. The Reclamation Commission shall make the record
available for public inspection, free of charge, and copying, at
reasonable cost, during all normal business hours at a central location
of the county or multi-county area in which the iand petitioned is

located, and at the main office of‘the regulatory authority. N
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13A.03 Procedures: Hearing Requirements v

a.

Within 10 months after receipt of a complete petition, the Reclamation
Commission shail hold & public hearing in the Tocality of the area
covered by the petition. If all petiticners and intervenors agree, the
nearing need not be held. The hearing shall be legislative and
fact-finding in nature, without cross-examination of witnesses. The
Reclamation Commission shall make & verbatim transcript of the

hearing.

1. The Reclamation Commission shall give notice ¢f the date, time, and
Tocation of the hearing to:

{a} Local, State, and Federal agencies which may have an interest
in the decisicn on the petition; |

{b) The petitioner and the intervenors; and

{¢)} Any person with an ownership or other interest known to the
regulatory authority in the arsza covered by the petition.

2. Notice of the hearing shall be sent by certified mail and
postmarked not less than 30 days before the scheduied date of the
hearing.

The Reclamation Commission shall notify the general public of the date,

time, and location of the hearing by placing a newspaper advertisement

once a week for 2 consecutive weeks in the iocale of the area covered
by the petition and once during the week prior to the scheduled date of
the pubiic hearing. The consecutive weekly advertisement must begin
between 4 and 5 weeks before the scheduled date of the public hearing.

The Reclamation Commission may consolidate in a single hearing the

hearings required for each of several petitions which relate to areas in

the same Jocale.
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PROCEDURES FOR DESIGNATING LANDS UNSUITABLE FOR MINING 13A.04

Prior to designating any land areas as unsuitable for surface ccal
mining operations, the Reclamation Commission shall prepare a detailed
statement, using existng and available information on the potent;a1
coal resources of the area, the demand for coal resources, and the
impact of such designation on the environment, the economy, and the
supply of coal.

In the event that all petitioners and intervenors stipulate agreement

prior to the hearing, the petition may be withdrawn from consideration.

13A.04 Procedures: Decision

a.

b.

In reaching its decision, the Reclamaticn Commission shail use --
1. The information containad in the data base and inventory system; 2.
Information provided by other governmental agencies;
3. The detailed statement prepared under Section 13.03e; and
4, Any other relevant information submitted during the comment
period. :
A final written decision shall be issued by the Reciamation Commission
including a statement of reasons, within 60 days of completion of the
pubiic hearing, or, if no public hearing is held, then within 1é months
after receipt of the complete petition. The Reclamation Commission shall
simultaneously send the decision by certified mail te the petitioner,
every other party to the proceeding, and to the Regional director of the
Office of Surface Mining for the vregion in which the State is located.
The decision of the Reciamation Commission with respect to a petition,
or the failure of the commission to act within the time Timits
set forth in this Section, shall be subject to judicial review by a

court of competent jurisdiction in accordance with Siate Taw.
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13A.05 Data Base and Inventory System Requirements

a. The Reclamation Commission shall develcp a data base and inventory
system which will permit evaiuation of whether reclamaticn is
feasible in areas covered by petitions.

b, The Reclamation Commission shall include in the system information
relevant to the c¢criteria in 30 CFR 762.11, including but not 1imited
to, information receijved from the United States Fish and Wildlife
Service, the State Historic Preservation O0fficer, and the agency
administering Section 127 of the Clean Air Act, as amended (42 U.S.C.
Section 7470 et seq.).

¢. The Reclamation Commission shall add to the data base and inventory
system information --

1. On potential coal resources of the s§?te, demand for those
resources, the environment, the economy and the supply of coal,
sufficient to enable the Reciamation Commission to prepare the
statements required by Section 13.03e; and

2. That becomes available from petiticns, publications,
experiments, permit applications, mining and reciamation

operations, and other sources.

13A.06 Public Information

The Reclamation Commission shall:

a. Make the information and data base system developed available to the
public for inspection free of charge and for copying at reasonable
cost.

b. Provide information to the public on fhe pvetition procedures

necessary to have an area designated as unsuitable for all or certain
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13. . PROCEDURES FOR DESIGNATING LANDS UNSUITABLE FOR MINING 13A.07

types of surface coal mining coperations or to have designations
terminated and describe now the inveniory and data base system can

be used.

Criteria for designating iands as unsuitable.

a. Upon petition an area shaill be designated as unsuitabie for all
or certain types of surface mining operations, if the Reclamation
Commission determines that reclamation is not technoiogically cor
economically feasible under the Act and these rules and reguiations.
b. Upon petition an area may be (but is not required to be)
designated as unsuitable for all or certain types of surface mining
gperations, if the operations will -
i. Be incompatible with existing State or local land use
plans or programs;
2. Affect fragile or historic Tands in which the operations
could result in significant damage to important historic,
cultural, scientific, or esthetic vaiues or natural
systems;
3. Affect renewable resﬁurce lands in which tne gperations
could result in a substantial Toss or reduction of
Tonyg-range productivity of water suppiy or of food or
fiber products; or
4. Affect natural hazard lands in which the operations could
substantially endanger 1ife and property, such lands to
include areas subject to frequent flooding and areas of

unstable geoiogy.
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Director's Responsibility for Implementation

a.

The director shall noi issue permits which are inconsistent with
designations made pursuant to Section 22 of the Act.

The dirvector shall maintain a map of areas designated as unsuitable
for all or certain types of surface coal mining operations.

The Directer shall make available to any person any information within
nis control regarding designations, including mineral or elemental
content which is potentially toxic in the environment but excepting
proprietary information on the chemical and physical properties of

the coal.
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144.01 Pattern of Violations -Suspension or Revocation of a Permit

a. 1.

Except as provided in paragraph (b) of this Section, the director
shall issue an order to 2 permittee requiring him to show cause

why his permit and right to mine under the Act should not be

suspenced or revoked, if the director determines that a pattern of
violations of any requirements of this Chapter, the regulations cr
any permit condition reguired by the Act exists or has existed,
and that tne violations were caused by the permittee willfuliy or
through unwarranted failure to comply with those requirements or
conditions. A willful viclation is a violation resulting frem an
intentional act or omission. Unwarranted failure to comply means
the Tailure of the permittee to prevent the occurrance of any
viotation of the permit or any requirement of the Act, due o
indifference, lack of diligence, or lack of reasonable care.
Violations by any person conducting surface coal mining operations
on behalf of the permittee shall be atiributed to the permittee,
unless the permittee establishes that they were acts of deliberate
sabotage.
The director may determine that a pattern cof vioiations exists
or has existed, based on two or more inspections of the permit
area within any lZz-menth period, after considering the
circumstances, including:
(i) The number of violations, cited ¢n more than one occasion,
of the same or related reguirements of this Article, the

permit; or the regulations;
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(i1) The number of violations, cited on more than one occasion, of
different requirements of this Article, the regu1ations, or
the permit; and

(i11) The extent to which the violations were isolated departures

from lawful conduct.

3. The director shall after hearing determine that a pattern of
viclations exists, if he finds that there were any vioiations of the
same or related reguiremenis of this Article, the regulations or the
permit during three or more inspections of the permit area within
any 12-month neriod.

4. In determining the number of violations within any lZ2-month pericd,
the director shall consider viclations issued as a result of a State
or Federal inspection carried out.

b. The director may decline to issue a show cause order, or may vacate an
outstanding show cause order, if he finds that, taking into account
exceptional factors present in the particular case, it would be
demonstrably unjust to issue or to %ai1 to vacate the show cause order.
The basis for tnis finding shall be fully explained and documented in
the records of case.

c.. At the same time as the issuance of the order, the director shall:

1. File a copy of the order to show cause with the Reclamation Board
of Review.

2. If practicabie, pubiish notice of the order, including a brief:
statement of the procedure for intervention in the proceeding, in a
newspaper of general circulation in the area of the surface coal

mining and reclamation operations; and
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Post the notice ai the reclamation office closest to the area of

the surface coal mining and reciamaticn operations.

If the permittee files an answer to the show cause order and

requests a hearing, a public hearing shall be provided. The

Reclamaticn Board of Review shall give thirty days written notice

cof the date, time and place of the hearing to the directer, the

permittee, and any intervenor. Upon receipt of the notice, the

director shall publish it, if practicable, in a newspaper of

general circulation in the area of the surface coal mining and

reclamation operations, and shall post it at the regional,

district or field office closest to those operations.

Within sixty days of the hearing, the Reclamation Board of Review

shall issue a written determination as to whether a pattern of

violations exists and, if appropriate, an order. If the

Reciamation Board of Review revokes or suspends the permit and

the permittees right to mine under the Act, the permittee shall

immediately cease surface coal mining operaticns on the permit

arez and shall:

1.

IT the permit and the right to mine under the Act are
revoked, complete reclamation within the time specified in
the order; or

If the permit and right to mine under the Act are
suspended, complete all affermative obligations to abate
all conditions, practices or violations, as specified in

the order.
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14A.02 Determination of the Amount of Civil Penalty to Request

a.

Each reclamation inspectcr who writes a notice of viclation or other
order which might subject an operator to a civil penaity shall within
fifteen days of issuing the notice or order confer with his

reclamaticn supervisor or other duly authorized person who shall
determine the amount of penalty to be sought using the factors listed
in the Act.

Upon a determination of the amount of the civil penalty to be assessed,
or that no civil penalty shall be assessed, and within thirty days of
the notice or order being issusd, the reclamation inspector shall
simultaneously send to the operator and appropriate Magistrate a
certified or registered letter stating the nature of the violation and
the amount of the penalty sought. The letter shall advise the operator
that the amount must be paid or otherwise settled within thirty (30}
days from the date the notice is received by the operator. The letter
shall also advise the operator that any appeal of the proposed
assessment must be filed with the Magistrate named in the Tetter within
thirty (30) days after receipt, and the full amount of the penalty must
be forwarded to the director for placement in an escrow account pending
the cutcome of the appeal. If the operator does net reply, or no
satisfactory arrangement is completed within the thirty (30) day
period, or the apprepriate amount is not paid into escrow, the
Magistrate shail, upon reguest by the director, enter an order
declaring the penalty final and payable. If the operator files an
appeal with the Magistrate the reciamaticon inspector shall notify the
County Prosecuting Attorney and request his or her assistance in

preparing the case. )
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c. West Virginia Code 20-6-17(a) prevides that the assessment of “civil
penaities continue until corrective steps have been initiated by the

cperator to the satisfaction of the surface mining reclamation

inspector..." The underlined phrase shall mean that assessment of the

civil penalty shall continue until the violation is corrected.

d. Within ten days of receiving a nctice or order the operator may submit
to the reciamation inspector in writing information about the violation
which the inspector and supervisor shail consider in determining the
facts surrounding the wviolation and the amount of the penalty. Within
fifteen days of receipt of the letter stating the amount of penaity
sought an operator may request and complete a meeting to discuss the
notice or order insofar as civil penalties are concerned. Any
settiement or agreement shall be reduced to writing and signed by the

reclamaticn supervisaor.,

14A.03 Cessaticn Orders

a. West Virginia Code 20-6-16 {a) provides that a reclamation inspector
“shall have the authority to issue a cessation order where the
operation creates an imminent danger to ithe health or safety of the
public or is causing ¢r can reasonable by expecied to cause
significant, imminent environmental harm to land, air, or water

resources... Any reclamation inspector or supervisor who finds such a
condition shall exercise his or her authority and forthwith issue a
cessation order.

b. Any cessation order jssued under the provisions of West Virginia Code
20-6-17{a) shall remain in effect until the viclation has been abated

or until modified, vacated or terminated by the director or the
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14A.04

14A.05

14A.06

Reclamation Board of Review or by a Court.

¢. In any cessation order issued the reclamation inspector shall
determine the steps necessary to abate the violation in the most
expeditious manner possible and shall include the necessary measures
in the order.

d. West Virginia Code 20-6-16 (c) uses the term vacate. This term shal)
mean end, stop, terminate. It does not mean as if the violation:

never existed.

Notice of Violations - Each surface mining reclamation inspector shall

note ail violations of the operator and shall issue a notice of violation

for each vioclation so noted.

Inability to Comply

a. HNo order to show cause, cessation order or notice of violation issued
may be vacated because of inability to comply.

b. Uniess caused by Tack of diligence, inability to comply may be
considered only in m%tigatfon of the amount of civil penalty and of

the duration of the suspension of a permit.

Attorneys' Fees and Costs Awards in Administrative Proceedings

Any party may on request be awarded by the appropriate court a sum equal to
costs and expenses including attorneys' fees and expert witness fees as
determined to have been reasonably incurred. Such reguest must be filed
within forty-five days of date of entry of judgement. The request shall
include an affidavit setting forth costs and expenses and an itemized
statement of attorneys' fees. The request shall be served upon all parties

who shall have thirty days to answer the request.
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Cost and expenses including attorneys' fees may be awarded to:

{a) any participating party against the violator upon a finding that
there is a violation of the Act, the regulations or the permit
has occurred, and there is a determination that the party made a
significant contribution to the full and fair determination of
the issues;

(b} to any participating party other than the viclator or his
representative from the Department of Natural Resources upon a
determination that the party made a significant contribution to
a full and fair determination of the issues,

{c) to a violator from the Department of Natural Resources when the
viclator demonstrates that the Department of Natural Resources
issues cessation order,a show cause order,or notice of violation in
bad faith and for the purpose of harrassing or embarrassing the
vioclator, provided that nc award shall be made under this
subsection if Department of Natural Resources prevails upon the
issue of a violation;

(d) to a violator from any participating party other than the
Department of Natural Resources where such participating parties
initiated or participated in in the magistrate proceeding in bad
faith and for the purpose of harrassing or embarrasssing the
violator;

(e) to the Department of Natural Resources from any partficipating
party where the Depariment of Natural Rescurces damonstrates
that any such party participated in such proceeding in bad
faith and for the purpose of harrassing or embarrassing the

Department of Natural Resources.
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An award may also include attorneys' fees and expert witness
fees axpended in obtaining an award of costs, expenses and
attorneys' fees. Decisions on such awards may be appealed as

oiher cases under this Act.




Section 15, - OPEN MEETINGS REGULATIONS 15A.

15A. OPEN MEETINGS

15A.01 a. A1l meetings of the Reclamation Commission and Reclamation Board
of Review, pursuant to the prcevisions of the Act shall be open to
the pubtic.

h. The time, and place of all regularly scheduled meetings and the
time, place and purpoée of a1l special meetings shall be mace
available to the public¢ and the news media by publishing a notice
containing at least the above information in a newspaper of
general circulation in the county where the site or environmental
concern exists, or if the matter under consideration is of general
interest to the people of the State in a newspaper of general
circulation in the State.

c. In the event of any emergency requiring immediate official action
such efforts to notify the public shall be taken as circumstances

allow.
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16A.

16A.01

16A.02

16A.03

16A.04

16. - APPEALS TO THE RECLAMATION BOARD OF REVIEW 16.

APPEALS TO THE RECLAMATION BOARD OF REVIEW

The board may visit the site of the activity or propcsed activity

which is the subject of the hearing and take such additional evidence as
it deems necessary provided that all parties and intervenors be given

notice of the visit and are given an opportunity to accompany the Board.

Cn all appeals to the Board, the Board shall issue a final decision

thirty (30} days after the hearing or within thirty (30) days after the
testimony presented at the hearing has been transcribed and checked for

accuracy.

RESERVED

RESERYED




