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FACTS AND CIRCUMSTANCES CONSTITUTING AN EMERGENCY

The current regulations reguire that each time a
"trailing cable"" is moved that electrical power to the
machinery being supplied by the cable be deactivated. These
regulations were developed several years ago and were
specifically applied to underground mining operations. In
recent years surface mining operations have employved the use
of electrically powered earth moving egquipment which
requires freguent movement of trailing cables. Because of
the freguency and nature of deactivation of electrical
power,

the workers on the site are more subject to
accidental electrical shock.

Since this rule change relates
to the safety of workers,

the emergency filing is justified.
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Title 38, Series 3
Section 37.10

37.10 Movement of electrical equipment.

(a) Power--eemters,s--poriable—transfermers~—cable--couplings--and-
ehciosures —shatl -be -deenergized -before—they —are —mroved - from—ome —{1)-
teeation to another - -Exceptthet whetr eguipment powersd—by ~source other-
tharr sueh-eenters-or-transiormers-iz not-availables-the-director -may- permit-
suals-eenters -or-iransiormers—to- be movedwhile-energizedif -he-determines-
that--such-ecrszaleni-or-—greater-hazard-may- otherwise--e-ereated ;- and -
they -ope-moved-under -the-supervision—of-a quealified -person,-and-if-sueh-
eerrters- and—transfermers -are—examined- pricr-to- such--movement -by--sueh-
person —ant-fourrd -to-be-grounded -by-metheds-approved-by -an-authorized-
reprasentative-ef-ihe--direcior, -and-etirepwise -protected -from-hazard 46 the-
miner.—-A--record -shall-be-kept--of such-examinations Porisble substiations,
power centers, switch gear enclosures, and transformers shzll be
deenergized before they are mcved from one location to ancther.

(b) High voltage cables other than irsziling cables sheall not be moved
or handled at any time while energized as permitted under this section.

(c) -Brergized-high-veoltege-irveiling--cables-may-be-meved-only-by-a-
guelified--persen- end-ihe--operatcr —of-such —mires —shal-recuire-theat—sueh-
PErSONT - wear —epproved ~and-—tested -insulateG-workmen's-gleves: Energized
hich wvoltage trailing cables, cable couplers and connection boxes may be
moved only by & competent person trained for such work., The operator of
Such mine shall require that sueh persons wear approved and tested
insulated protective rubber gloves and use other protective devices and
equipment which may be deemed necessary by the Direcior's authorized
representative to prevent bodily contact with energized paris.

(d) Cable couplers and connection boxes shall be designed 1o meet
the following minimum requirements.

1. Couplers ithat are used in medium or high voliage power circuits shall
be of the three-phase iype and enclosed in a full metallic shell.

2. Cable couplers shall be adequate for the intended current and
voltage.

3. Cable couplers with any metal exposed shall be grounded to the
ground conductor in the cable.

4. Cable connection boxes shall be of substantial construction and

" "designed to guard all energized parts from perscnal contact.

1]

Restraining clamps used to secure cables to such cable couplers and
connection boxes shall be substantial in desigrn and adequate fto
prevent cable slippage. All connection boxes and cable coupling
enclosures snall be provided with a kellum clamp or other no less
effective device approved by the Director or his authorized
representative on the outside of the box or enclosure to reduce strain
on the connection. ' CT




Title 38, Series 3
Section 37.10

(e) The following procedures shall be observed when cable couplers

and connections beoxes are to be moved while energized.

1.

2.

|c.o

W
+

A  competent trainsed person shall be present at all times when
energized cable couplers and connection boxes are to be moved.

A competent irained person shall visually inspect cable couplers and
connection boxes prior to and immediately zafter the move 1o insure
that the requiremenis outlined in Section 37.10(d) are being met.

The grounding resistor shall be examined and tested every six menths
and the resulls recorded.in a book prescribed for that purpcse in
order to insure that the grounding resisior is not shortened or open.

The neutral ground field shall be tested every twelve (12) months
with a ground field megger.
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TTTLE 38
LEGISLATIVE RULES
DEPARTMENT OF ENERGY

SERIES3 _
RULES AND REGULATIONS GOVERNING THE
SAFETY OF
THOSE EMPLOYED IN AND AROUND SURFACHE
MINES IN WEST VIRGINIA

$38-3-1. General.

1.1, Scope. -- These rules govern safety of ernploy-
ees in and around mines.

1.2. Authority, -- W, Va. Code §22-6-4
1.3. Filing Date. -- April 12, 1984
1.4. Effective Date, -- May 13, 1984

1.5. Applicability. -- These regulations shall
extend to all surface mining operations. These regu-
lations shall not apply to any utility or railroad hav-
ing facilities in'the vicinity of surface mining opera-
tions unless such utility or railroad is also the opera-
tors of such surface mining operations. ’

1.8, Other law applicable. -- All provisions of the
mining law of this state, specifically Chapter 22, Arti-
cle 2 of the Code, are applicable to surface mining,
except to the extent that these regulations cover the
specificrequirement, and except to the extent that the
context of a specific provision would render its appli-
cability totally inappropriate to surface mining,.

§38-3-2. Effect of Law and Regulations.

2.1. These regulations shall have the effect of law

and violations shall be deemed a viclation of lawand
so cited with the same effect as law. All provisionsof

Article 1, Chapter 22 of the West Virginia Cede rela-
tive to enforcement are applicable to the enforcement
of these regulations.

§38-3-3. Definitions.

3.1. "Surface Mine" shall mean all areas surface
mined or being surface mined as well as adjacent are-

as ancillary to the operations, together with prepara-
tion and processing plants; storage areas and haul-
ageways, roads, shops and trails; which are covered
by the provisions of Chapter 20, Article 6 of the Code
and coal prospecting subject to Section 8, Article 8,

. Chapter 29 of the Code. "Surface Mine" for the pur-

pose of these regulations shall not mean the surface
operations connected with an underground coal mine

3.2. Department; The term "Department” shall
mean the state department of energy provided for in
Section 2 of Chapter 22 of the West Virginia Code,

3.3. Director of the Department of Energy: The
term "Director of the Department of Energy” shall
mean the director of the department of energy provid-
ed for in Chapter 22, Article 1, Section 3, of the West
Virginia Code, and is synonymous with the term
"Chief of the Department of Energy".

3.4. The term "Inspecter” shall mean surface mine
inspector employed by the Department of Energy.

3.5. Mine Inspectors' Examining Board: The term
"Mine Inspectors’ Examining Board" shall mean the
mine inspectors'examining board provided for in Sec-
tion 12 of Chapter 22 of the West Virginia Code.

3.6. Board of Appeals - The term "Board of Ap-
peals” shall mean as provided for in Section 31 of
Chapter 22 of the West Virginia Code.

3.7. "Agent" -- the term "Agent” means any person
charged with the responsibility for the operations of
allorapartofasurface mine or the supervision of the
miners on a surface mine,

3.8. "Operator” -- The term "Operator” shall mean
any firm, corporation, partnership or individual aper-
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ating any surface coal mine or part thereof, or en-
gaged in the construction of any facility associated
with a coal mine. ;

3.8. "Miner” -- the term "Miner” shall mean any
individual working on or around a surface mine who
isempioyed by the operator.

3.10. "Persen” -- The term "Person” shall mean
any individual partnership, association, corporation,
firm, subsidiary of a corperation or other organiza-
tion.

3.11. Superintendent. -- The term "Superinter:”

dent"” shzll mean the person who shall have, on behalf
of the operatoer, immediate supervision of one (1) or
mare mines, ) e

3.12. Mine Foreman. -- The term "Mine Foreman”
shall mean the certified person whom the operator or
superintendent shall place in charge of the workings
of the surface mine and of the persons employed
thereon,

3.13. Assistant Mine Foreman. -- The term "As-
sistant Mine Foreman” shall mean a certified person
designated to assist the mine foreman in the supervi-

sion of a portion or the whole of a mine or of the per-
sons employed therein.

3.14. Supervisor. -- The term "Supervisor” shall
mean a superintendent, mine foreman, assistant
mine foreman, or any person specifically designated
by the superintendent or mine foreman to supervise
work of employees and who is acting pursuant to such
specific designation and instructions.

3.15. Interested Persons. -- The term "Interested
Persons” shall include the operator, members of any

mine safety committee at the mine aifected and other

duly authorized representative of the mine workers
and Department of Energy.

3.16, Certified Electrician. -- The term "Certified

Electrician” shall mean any person who is qualified
asa mine electrician and who has passed an examina-
tion given by the department of energy, or has at least
three (3) years of experience in performing electrical
work underground in a coal mine, in the surface work
area of an underground coal mine, in a surface coal
mine, in a noncoal mine, in the mine equipment man-

ufacturing industry, or in any other industry using or
manufacturingsimilar equipment. and has satisfacto-
rily completed a coal mine electrical training pro-
gram approved by the depurtment of energy.

3.17. Certified Person, .- The term "Certified Per.
son” when used te designate the kind of person to
wiom the performunce of a duty in connection with
the operation of a mine shull be assigned, shall mean
a person who is qualified under the provisions of this
law to perform such duty

3.18, Accident. -- The term "Accident” shall mean
any premature ignition, fire or injury, or death other
than natural causes of anv person.

3.19. Imminent Danger. -- The term "lmminent
Danger"” means the existence of any condition or prac-
tice on a surface mine whiéh could be expected to
cause death or serious phvsical harm before such con-
dition or practice can be sbated.

3.20. Qualified Person. -- The term "Qualified Per-
son” shall mean & person who has completed an exam-
ination and is considered qualified on record by the
department of energy.

3.21. Approved. -- The term "Approved” shall
mean in strict compliznce with mining law, or, in the
absence of law, accepted by a recognized body or or-
ganization whose approval is generaily recognized as
authoritative on the subject.

3.22. "Berm" .- means a pile or mound of material
or equivalent capable of restraining a vehicle.

3.23. "Work of Preparing the Coal" -- the term
"Work of Preparing Coal” shall mean the breaking,
crushing, sizing, cleaning, washing, drying, mixing,
storing, leading, and removing of over-burden from
the top of the coal for the purpose of extracting coal.

3.24. "Active Underground Mine Working" -- the

_term"Active Underground Mine Working” shall mean

all places in a mine that are ventilated and inspected
regularly,

3.25. "Abandoned Underground Mine Workings”--
the term "Abandoned Underground Mine Workings”
shall mean excavation, either caved or sealed, that is
deserted and in which further mining is not intended,
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or open workings which are ventilated and not in-
spected regularly,

3.28. "Working Place" -- the term "Working Place”
shall mean zall areas in or about a surface mine where
persons are working,

3.27. Detonator. -- the term "Detonator" shall
mean blasting caps, electrical blasting caps, and nan-
electric delay blasting caps.

3.28. Nonelectric delay blasting caps. -- the term
"Nonelectric Delay Blasting Caps" shall mean a
blasting cap with an intergral delay element in con-
junetion with and capabie of being detonated by a det.-
onation impulse or signal from a miniaturized deto-
nating cord. . L

3.29, Primer. --the term "Primer"” shall mean a
cartridge or container of explosives inta which a deto-
nator or detonating cord is inserted or attached, and
whose purpose is to initiate the main explosive
charge, I

3.30. Detonating cord. -- the term "Detconating
Cord” shall mean a flexible cord containing a center
core of high explosives to detonate other explosives
with which it comes in contact.

3.31. Cast primer or booster. -- the term "Cast
Primer or Booster” shall mean a ¢case or pressed block
ar solid high explosives (i.e., not nitroglycerin sensi-
tized) which is normally used to detonate insensitive
or noncapsensistive explosives. ’

3.32. Safety fuse. -- the term "Safety Fuse"” shall
mean a {lexible cord containing an internal burning
medium by which fire or flame is ¢onveyed at a con-
tinuous and uniform rate from the point of ignition to
the point of use, usualiy a blasting cap.

3.33. Detonating cord millisecond delay connectors.
-- the term "Detonating Cord Millisecond Delay Con-
nectors” shall mean nonelectric shot interval {milli-
second} delay devices for use in delaying blasts which
are surface initiated by detonating cord.

3.34. Blasting agent. -- means any material con-
sisting of 2 mixture of a fuel and oxidizer which:

{(a) is used or intended for use in blasting;

(b) iz not classified as an explosive by the De-

partment of Transportation

(c) passes all United States DOT tests defining
blasting agent, including insensitivity to a No. 8
blasting cap in accordance with CFR49, 173.114a.

3.35. Blasting area. -- shail mean the area near
blasting operations in which concussion or fiying ma-
terial can reasonably be expected to cause injury.

3.36 Explosives. -- the term "Explosives” shall
mean any or all of the following, but is not limited to:
water gel slurries, dynamites, permissibles, pellet
powder, blasting caps, electric blasting caps, nonelec-
trical delay blasting caps, cast primer and boosters,
detonating cord, and detonating cord delay connec-
tions.

3.37. Electric hlasting caps. -- the term "Electric
Blasting Caps” shzall mean instantaneous electric

" blasting caps and all types of delay electric blasting

caps.

3.38. Armoredcable, --the term "Armcrad Cable”
shall mean acable provided with a wrapping of retal,
usually steel wires or tapes, primarily for the purpose
of mechanical protection.

3.38. Branch circuit -- the term "Branch Circuit”
shall mean any circuit, alternating current or direct
current, connected to and leading from the main pow-
erlines.

3.40. Cable -- the term "Cable"” shall mean a stan-
dard conductor (single conductor cable) or a combina-
tion of conductors insulated from one another (multi-
ple conductor cable).

3.41. Circuitbreaker-- the term "Circuit Breaker”
shall mean adevice for interrupting a circuit between
separable contacts under normal or abnermal condi-
tions.

3.42. Delta connected -- the term "Delta Connect-
ed" shall mean a power system in which the windings
or transformers or S.C. generators are connected to
form a triangular phase relationship, and with phase
conductors connected to each point of the triangle.

3.43. Effectively grounded -- the term "effectively
grounded” iz an expression which means grounded
through a grounding connection of sufficiently low
impendance {inherent or intentionally added or both)
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so that fault grounds which may occur cannot build up
voltages in excess of limits established for apparatus,
circuits of svstems so grounded.

3.44. Flame-resistant Cable, Portable -- the term
"Flame-resistant Cable, Portable” shall mean a port-
able flame-resistant cable that has passed the flame
test of the Federal Bureau of Mines,

3.45. Ground or grounding conductor (mining) --
the term "ground or grounding conductor (mining)”,
also referred to as a safety ground conductor, safety
ground, and frame ground, shall mean a metallic con-
ductor used to connect the metal frame, or enclosure
or any equipment, device or wiring system with a
mine track or other effective grounding medium.

3.46. Grounded (earthed} -~ the term “grounded
{earthed)" shall mean that the system, circuit, or ap-
paratus referred to is provided with a ground.

3.47. Highvoltage--the term "High Voltage" shall
mean voltages of more than one thousand (1,000)
volts. Lo

3.48 Lightning Arrestor -- the term "lightning
arrestor” shall mean a protective device for limiting
surge voltage on equipment by discharging or by
passing surge current, it prevents continued flow or
follow current to ground and is capable of repeating
these functions as specified. i

3.49. Low voltage -- the term "low voltage” shall
mean up to and including six hundred sixty (669)
volts. B

3.50. Medium voltage -- the term "medium volt-
age"” shall mean voltages from six hundred sixty-one
(881) to one thousand (1,000) volts.

3.51. Mire Power Center or Distribution Center --
the term "mine power center or distribution center"

shall mean a combined transformer or distribution .

unit, complete within a metal enclosure from which
one (1) or more low-voltage power circuits are taken.

3.52. Neutral (derived) -- the term "neutral {de-
rived)” shall mean a neutral point or connection es-
tablished by the addition of a "zigzag"” or grounding

transformer tg a nermally underground power sys-

tem.

3.53. Neutral Point .- the term "neutral point”

shall mean the connection peint of transformer or
generater windings from which the voltage to ground
is nominally zero (0}, and is the point generally used
for system groundings in wye-connected A.C. power
system. :

3,54, Portabie (Trailing) Cable -- the term "port.
able (trailing) cable” shall mean a flexible cable or
cord used for ccnnecting mobile, portable or station-
ary eguipment in mines to a trolley system or other
external source of electric energv where permanent
mine wiring is prohibited or is impracticable.

__3.55 Wye-Connected -- the term "wye-connacted”
shall mean a power system connection in which one
(1}end of each phase windings or transformersor A.C.
generators are connected together to form a neutral
point, and a neutral conductor may or may not be con-
nected to the neutral point, and the neutral point may
or may not be grounded.

3.58. Zigfag Transformer {(Grounding Transformer)
-~ the term "zigzag trunsformer (grounding trans-
former)" shall mean a transformer intended primari-
ly to provide a neutral point for grounding purposes.

3.57. Brake systems:

{a) Service brake system - the primary brake
system used for stopping a vehicle.

(b) Emergency stopping system - the system
used for stopping & vehicle in the event of any single
failure in the service brake system.

{c) Parking system -a systemi to hald a stopped
vehicle in a stationary position.

_ 3.58. "Barricaded” means to obstruct passage of
person, vehicles, or flying materials.

§38-3-4. Applicability and Enforcement of Laws

__.Safeguarding l.ife and Property; Regulations; Au-
thority of Department of Energy Regarding Safety
Laws.

4.1. All provisions of the mining laws of this state
intended to safeguard life and property shall extend
to 2ll surface mining operations insofar as such laws
are applicable thereto. The director of the Depart-
ment of Energy shall promulgate reasonable regula-
tions in zccordance with the provisions of Chapter 232
of this code to protect the safety of those employed in
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and around surface mines.
laws and regulations relating to the safety of those
employed in and around surface mines is hereby vest-
ed in the Department of Energy and shall be enforced
according to the provisions of Chapter 22 of the West
Virginia Code.

§38-3-5. Director of the Department of Energy -
Appointment; Term of Office.

5.1. There shallbe a Director of the Department of
Energy, who shall be appointed by the Governor with

the advice and consent of the Senate and whao shail

serve for a term of four (4) years, subject to the provi-
sions of Chapter 8, Article 8, Section 4(5-6-4) of the
West Virginia Code, asamended, The original termof
the director of the Department of Energy appointed
under Chapter 22 of the West Virginia Code shall
commence 2s of the effective date of this article (July
1, 1971, and all appointments to such office made
thereafter shall be made for a full term of four (4}
years, except that in case of a vacancy, the appoint-
ment shall be made for the unexpired term only.

§38-3-6. Director of the Department of Energy -
Powers and Duties,

The director of the Department of Energy shall
have full charge of the department, He shall have the
power and duty to: -

6.1. Supervise and direct the execution and en-
forcement of the provisions of Chapter 20 and 22 of
the West Virginia Code,

6.2. Appoint a deputy director of the Department
of Energy, fix his compensation and prescribe his
powers and duties.

6.3. Employ suchassistants,clerks, stenographers
and other employees as may be necessary to fully and
effectively carry out the provisions of this law and fix
their compensation, except as otherwise provided in
Article 1, Chapter 22 of the West Virginia Code.

6.4. Employ mine inspectors, and assign them to
divisions or districts in accordance with the provi.
sions of Chapter 22, Article 1. Section 7 of the West
Virginia Code as may be necessary to fully and effec-
tively carry out the provisions of this law, including
the hiring and training of inspectors for the special-
ized requirements of surface mining, shaft and slope
sinking, and surface installations and to supervise

The enforcement of all

and direct such mine inspectors in the performance of

their duties.

8.5. Suspend, for good cause, any mine inspector
without compensation for a period not exceeding thir-
ty (30) days in any calendar year.

6.6, Prepare report forms to be used by mine in-
spectors in making their findings, orders and notices,
upon inspections made in accordance with Chapter 22
of the West Virginia Code.

8.7. Hear and determine applications made by
mine operators for the annulment or revision of or-
ders made by mine inspectors, and to make inspec-
tions of mines, in accordance with the provisions of
Article 1, Chapter 22 of the West Virginia Code.

6.8, Cause a properly indexed permanent and pub-
lic record to be kept of all inspections made by himself
or by mine inspectors.

6.9. Make annually a full and complets written re-
port of the administration of his department to the
governor and the Legislature of the state for the year
ending the thirteenth day of June. Such report shall
include the number of visits and inspections of mines
in the state by mine inspectors, the quantity of coal,
coke and other minerals (including oil and gas) pro-

- duced in the state, the number of men employed, num-

ber of mines in operation, statistics with regard to
heaith and safety of persons working in the mines in-
cluding the causes of injuries and deaths, improve-
ments made, prosecutions, the total funds of the de-
partment from all sources identifying each scurce of
such funds, the expenditures of the department, the
surplus or deficit of the department at the beginning
and end of the year, the amount of fines collected, the
amount of fines imposed, the value of fines pending,
the number and type of vislations found, the amount
of fines imposed, levied and turned aver for collection,
the total amount of fines levied but not paid during
the prior year, the titles and salaries of all inspectors
and other officials of the department, the number of
inspections made by each inspector, the number and
type of violations found by each inspector: Provided,
that no inspector shall be identified by name in this
repert, Such reparts shall be filed with the Governor
and the Legisiature on or before the thirty-first day of
December of the same vear for which it was made, and
shall upon proper authority be printed and distribut-
ed to interested persons,
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6.10. Call or subpoena witnesses, for the purpose of
conducting hearings into mire fires, mine explosions
or any mine accident: to administer gaths and tc re-
quire production of any books, papers, records, or oth.
erdocuments relevantor material to the hearing. An-
v witness so called or subpoenaed shall receive forty
doilars {$40) per diem and shall receive mileage at
the rate of fifteen cents {15¢} for each mile actually
traveled, which shall be paid out of the state treasury
gpon a requisition upon the state auditor, properly
certified by such witness,

B.11. Insiitute civil actions {or relief, including
permanent or temporary injunctions, restraining or-
ders, or any other appropriate actien in the appropri-
ate federa! or state court whenever any operator or
his agent violates or fails or refuses to comply with
any lawful order, notice or decision issued by the di.
rector or his representative,

6.12. Perform aill other duties which are expressly
imposed upon him by the provisions of Chapier 22 of
the Wast Virginia Code.

6.13. Make zll records of the department open for
inspections of interested persons and the public.

6.14. Inconjunction with the director of the depart-
ment of natural resources, adopt programs, regula-
tions and procedures designed to assist the small coal
operator with obtaining permits and meeting the en-
vironmental protection performance standards for
strip and underground coal mining operations with
the State. For the purpese of this subdivision, 2 small
cozal operator is one who anticipated to mine less than
two hundred thousand {200,000) tons per year, but the
department in determining tonnage shall consider
wholly owned subsidiaries to be the same operation as
the parent corporation.

§38-3-7. Director of the Department of Energy;
Eligibility; Salary.

7.2. The director of the department of Energy
shall be a male citizen of Wast Virginia, shall be com-
petent person of good repute and temperate habits
and shall have had at least fifteen (15) vears experi-
ence underground in coal mines, at least ten (10) of
which shall have been underground in mines in this
state. He shall possess a practical knowledge of the
different systems of working, ventilating and drain-
ing ofcoal mines, and 2 practical and scientific knowl-
edge of ail noxious and dangerous gases found in such

mines. A diploma in mining engineering from the
West Virginia University schoolof minesor any simi-
lariy accredited engineering school shall be counted
as two (2) years working experience., The director
shull devote all of his time to the duties of his office
and shall not be directly or indirectly interested fi-
nancially in any mine in this state, The salary of the
director of the Department of Energy shall be twenty
five thousand dollars{325,000) per year and traveling
expenses, which shall be paid out of the state treasury
upon a requisition upon the state auditor. properly
ceriified by the director of the Department of Energy

$38-3-8. Director of the Department of Energy;
Qath and Bond.

8.1. The director of the department of erergy
shall, before entering upon the discharge of his dut-
ies, take the vath of office prescribed by Section 3,
Article 4 of the constitution, and shall execute a bond
inthe penalty of two thousand dollars (82,0007, which
sequrity to be approved by the Governor, conditioned
upon the faithful discharge of his duties, a certificate
of which nath and which bond shall be filed in the of-
fice of the secretury of siate.

$38-3-3. Mine Inspectors May Be Appointed to Fill
Vacancy in Department; Permanent Tenure Bene-
fits not Affected.

9.1. Notwithstanding any other provisions of law,
if vacaney occurs in any appointive position within
the Department of Energy. any mine inspector having
permanent tenure, if qualified, may be appointed to
such appointive position without forfeiting any of the
benefits which have acerued to him because of his per-
manent tenure as a mine inspector.

§38-3-10. Eligibility for Appointment as Surface
Mine I[nspector; Qualifications; Salary and Ex-
penses; Removal.

10.1 In order to qualify for an appointment as a
surface mine inspector, an eligible applicant shall
have had at least {ive (5) vears practical experience in
surface mines, at least one {1) year of which, immedi-
ately preceding his eriginal appointment, shall have
been in surface mines if this state, and submit to a
written and oral examination given by the mine in-
spectors’examining board. The examination shall re-
tate to the duties to be performed by a surface mine
inspectorand may, subject to the approvalof the mine
inspectors’ examining bhoard, be prepared by the di-
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rector of the West Virginia Department of Energy.

[f the board finds after investigution and examina-
tion that the applicant (1) is eligible for appointment,
and (2) has passed all oral and wriiten examinations
with a grade of at least eighty percent (80%), the
board shall add such applicant's name and grade to
register of qualified eligible candidates and certify its
action to.the director of the Department of Energy.
The director may then appoint one (1) of the candi.
dates from the three (3) having the highest grades,

All such appointees shall be citizens of West Vir-

ginia, in good health, not less than twenty- five (25)
years of age, of good character and reputation, and
temperate in habits. No person shall be eligible for
permanent appointment as a surface mine inspector
until he has served in a probationary status for 2 peri-
od of onie {1} year to the satisfaction of the directer of
the department of energy.

Surface mine inspectors serving as such on the ef-
fective date of this section (July 1, 1977) may continue
to serve for a probationary period not exceeding one
(1) year and if eligible as prescribed by this section,
may qualify for appeintment during such probation-
ary period in accordance with the provlslons of this
section.

However, surface mine inspectors giiployedon the
affective date of this section (July 1, 1977) and who

be removed from office only for physical or mental im-
pairment, incompetency, neglect of duty, drunken-
ness, malfeasance in office, or other good cause.

$38-3-11. Mine Inspectors’ Examining Board.

11.1. There shall b2 a mine inspectors’ examining
board consisting of five (5) members who, except for

" the pubiic representative of such board, shall be ap-

pointed by the Governor, by and with the advice and

consent of the Senate. Members so appointed may be

removed only for the same caused and in like manner
as elective state officers, One of the members of the
board shall be a representative of the public, who
shall be the director of the school of mines at West
Virginia University. Two {2) members of the board
shall be person who by reason of previgus training
and experience may reasonably be said to represent
the viewpoint of coal mine operators and two (2) mem-
bers shall be persons who by reason of previous train-
ing and experience may reasonably be said to repre-
sent the viewpoint of coal mine workers,

The Director of the Department of Energy shall be
an ex-officio member of the board and shall serve as
secretary of the board, without additional compensa-
tion; but he shall have no right to vote with respect to
any matter before the board.

The members of the board except the public repre-

_ sentative, shall be appointed for overlapping terms of

have served to the satisfaction of the Director of the

Department of Energy for a period of two (2) vears or
more may continue to serve on a permanent tenure
basis. In the performance of duties devolving upon
surface mine inspectors, they shall be responsible to
the inspector-at-large of the Jepartment of Energy of
their respective division.

The salary of the surface mine inspector supervi-
sor shall be not less than seventeen thousand dgllars
($17,000) per vear. Salaries of surfuce mine inspec-
tors shall be not iess than twelve thousand nine hun-
dreddollars ($12,900) per vear during the first year of
probationary service. After servingfora probationar-
y pericd of one (1) year, the salary of a surface mine

inspector shall be not less than fifteen thousand doi-

lars (315,000} per year. In the discharge of their
official duties in privately owned vehicles, surface
mine inspectors and the surface mine inspector super-
visor shall receive mileage at the rate of not less than
fifteer cents {15¢) per mile. A surface mine inspector,
after havingreceived a permanent appointment, shall

=X

) elght years, except that the original appointments

shall be for terms of two (2], four (4), six {6) and eight
(8) years, respectively. Any member whose term ex-
pires may be reappeinted by the governor,

Each member of the board shall receive fifty dol-
lars (350} per diem while actually engaged in the per-
formance of the work of the board, and shall receive
mileage at the rate of 10 cents (10¢) for each mile
actually traveled going from the home of the member
to the place of the meeting of the board and returning
therefrom, which shall be paid out of the state treas-
ury upon a requisition upon the state auditor, proper-
Iy certified by such members of the board.

The public member shall serve as chairman of the
board. Members of the board before performing any
duty, shall take and subscribe to the oath required by
Article 4, Section 5 of the constitution of West Virgin-
ia,

The mine inspectors’ examining board shall meet
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atsuch times and places as shall be designated by the
chairman. Itshall betheduty of the chairmantocalla
meeting of the board on the written request of three
(3) members or che Director of the Department of En-
ergy. Notice of each meeting shali he given in writing
to each member by the secretary ut least five {5) days
in advance of the meeting. Three (3) members shall
constitute a queorum for the transaction ofbusiness,

In addition to other duties expressly set forth else-
where in this article, the board shall:

(11 Establish, and from time to time revise,
forms of application for employment as mine inspec-
tors and forms for written examinations to test the
qualification of candidates for the position;

+ 12) Adopt and promulgate reasgnable rules
and regulations relating to the examination, qualifi-
cation and certification of candidates for appointment
as mine inspectors, and hearings {or removal of in-
spectors, required to be held under Chapter 22, Arti.
¢le 1. All of such rules and regulations shall be print-
ed and a copy thereof furnished by the secretary oftha
board to any person upen request;

{3) Conduct after public notice of the time
and place thereof, examinations of candidates for
appointment as mine inspector. By unanimous agree-
ment of all members of the board, ocne {1) or more
members of the board or an emplovee of the Depart.-
ment of Energy may be designated to give a candidate
the written portion of the examination,

(4) Prepare and certify to the Director of the
Department of Energy a register of qualified eligible
candidates for appointment as mine inspectors. The
register shall list all qualified eligible candidates in
the order of their grades, the candidates with the
highest grade appearing at the top of the list, After
each meeting of the board held to examine such candi-
dates, and at least annually, the board shall prepare
and submit to the director of the Department of Ener-
gy a revised and corrected register of quaiified eligi-
ble candidates for appeintment a3 mine inspector, de-
leting from such revised register a1l persons (a) who
are no longer residents of West Virginia, (b) who have
allowed a calendar year to expire without, in writing
indicating their continued availability for such ap-
pointment, {¢) who have passed over for appointment
for three (3 years, (d) who have become ineligible for
appointment since the board originally certified that
such person was qualified and eligible for appoint-

ment as mine inspector, or {e) who, in the judgment nf
at least four (4} members of the board, should be re-
moved from the register for good cause.

5y Cause the secretary of the board to keep
and preserve the written examination papers, manu-
seripts, grading sheets, und other papers of all appli-
cants for appointment as mine inspector {or such peri-
od of time as muy be estahlished by the board. Speci-
mens of the examinations given, together with the
correct solution of each question, shall be preserved
permanentlv by the secretary of the hoard,

(6) Issue aletier or written notice of
quaiifications to each successful eligible candidate;

(7) Hear and determine proceedings for the
ramoval of mine inspectors In accordance with the
provisions of Chapter 22, Article 1,

{8) Hear and determine appeals of mine
inspectors from suspension orders made by the direc-
tor pursuant to the provisions of Chapter 22, Article
2. Section 4. Provided , that an aggrieved inspector,
in order to appeal from any order or suspension, shall
file such appeal in writing with the mine inspectors'
examining board not later than ten (10) days after re-
ceipt of notice of suspension. Cn such appeal the
board shzll affirm the act of the director unless it be
satisfled from a ¢lear preponderance of the evidence
that the director has acted arbitrarily:

(9) Make an annual repert to the governor
and the director of the department of mines concern-
ing the administration of mine inspection personnel
inthe state service, making such recommendations as
the board considers to be in the pubiic interest.

§38-3-12. Director and Inspectors Authorized to
Enter Mines; Duties of Inspectors to Examine
Mines; No Advance Notice; Reports After Fatal
Accidents.

12.1. The Director of the Department cf Energy
shall have authority to visit, enter, and examine any
mine, whether underground or surface and may call
for the assistance of any district mine inspector or
ingpectors whenever such assistance is necessary in
the examination of any mine. The operator of every
coal mine shall furnish the director of the Department
of Energy or mine inspector proper facilities for enter-
ing such mine and making examination or obtaining
information.
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[f miners at any mine or one of their authorized
representatives have reason to belleve that danger-
ous conditions areexisting or that'the law is not being
complied with, they may request the director to have
an immediate investigation made.

Mine inspectors shall devote their full time and
undivided attention to the perfarmance of their dut-

ies, and they shall examine all of the mines in the

respective districts and as often, in addition thereto,
as the Director of the Department of Energy may di-
rect, or the necessities of the case or the condition of
the mine or mines may reqiire, with no advance no-
tice of inspection provided to any person, and they
shall make a personal examination of each surface
mine operation for the purpose of determining wheth-
er a danger, described in Chapter 22, Article 1, Sec-
tion 14 of the West Virginia Code exists in any such
mine, or whether any provisions of article two of this
chapter is being viclated or has been violated within
the past forty-eight (48) hours in any such mine.

In addition to the other duties imposed by these
rules and regulations, it shall be the duty of each
finding order or notice, as appropriate for each viola-
tion so noted. During the investigation of any acci-
dent, any violation may be noted whether or not the

inspector actually observes the violation and whether

or not the violation exists at the time the inspector
notes the viclation, so long as the inspector has clear
and convineing evidence the viglation has occurred or
is oceurring.

The mine inspector shall visit the scene of each
fatal accident occurring in any mine within his dis-
trict and shail make an examination into the particu-
lar facts of such accident; make a report to the Direc-
tor of the Department of Energy, setting forth the re-
sults of such examinaticn, including the condition of
the mine and the cause or causes of such fatal acci-
dent, if known, and all such reports shall be made
available to the interested parties, upon written re-
quests, . _

At the commencement of any inspection of a coal
mine by an authorized representative of the director,
the authorized representative of the miners at the
mine at the time of such inspection shall be given an
opportunity to accompany the authorized representa-
tive of the director on such inspection.

§38-3-13. Findings Orders and Notices.

13.1,

{a) [f upon any inspection of 2 coal mine, an
authorized representative of the director finds that an
imminent danger exists such representative shall de-
termine the area throughout which such danger ex-
ists, and thereupon shall issue forthwith an order re-
quiring the operator of the mine or his agent to cause
immediately all persons. except those referred to in
subdivisions (1), (2), (3) and (4), subsection (¢) of this
section, to be withdrawn from and to be prohibited
from entering sucharea until an authorized represen-
tative of the director determines that such imminent
danger no longer exists,

All employees on the inside and outside of a
mine who are 1dle as a result of the posting of a with-
drawal order by @ mine inspector shall be compensat-
ed by the operator at their regular rates of pay for the
period they are idled, but not more than the balance of
such shift. Ifsuch order is not terminated prior to the
next working shift, all such employees on that shift
who are idled by such order shall be entizled to full
compensation by the operator at their regular rates of
pay for the period they are idled, but for not more
than four {4) hours of such shift.

(b) If, upon any inspection of a coal! mine, an

' fa'urthorized representative of the director finds that

there has heen a viciation of law, but the violation has
not ¢created an imminent danger, he shall issue a no-
tice to the operator or his agent. fixing a reasonable

time for the abatement of the violation. If, upon the
expiration of th period of time, as originally fixed or
subsequently extended, an authorized representative
of the director of the Department of Energy finds that
the violation has not been totzlly abated, and if he
also finds that the period of time should net be further
axtended, he shall find the extent of the area affected
by the violation and shall promptly issue an order re-
quiring the operator of such mine or his agent to
cause immediately all persons, except those referred
to in subdivisions (1}, (2}, (3}, {(4), subsection (¢) of this

_section, to be withdrawn from, and to be prohibited
from entering such area until an authorized represen-
tative of the director determines that the violation
has been abated.

() The following persons shall not be reguired
to be withdrawn from ar prehibited from entering any
area of the coal mine subject to an order issued under
this section.
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{1) Any person whose presence in such area
is necessaryv, inthe judgement of the operator or an
authorized representative of the director, toeliminate
the condition descrived in the order;

(2) Any pubiic official whuse official duties
require him to enter such area;

(3) Anvrepresentative of the miners in such
mine who is, in the judgment of the cperatoror an au-
thorized representative of the director, qualified to
make coal mine examinations or who is accompanied
by such person and whose presence in such area is
necessary for the investigation of the conditions de-
scribed in the order; and

(4) Anv consultant to any of the foregeoing,

13.2. Notices and orders issued pursuant to these
regulations shall contain a detailed description nf the
conditions or practices which cause and constitute an
imminent danger or a viglation of any mandatory
health and safety standard and, where appropriate, 2
description of the area of the coal mine from which
persons must be withdrawn and prohibited from en-
tering. -

13.3. Each notice ororder issued under these regu-
lations shall be given promptly to the operator of the
coal mine or his agent by an autherized representa-
tive of the director issuing such notice or order, and
all such notices and orders shall be in writing and
shall be signed by such representative and posted on
the bulletin board at the mine.

13.4. A notice or order issued pursuant to these
regulations may be modified or terminated by an au-
thorized representative of the director.

§38-3-14. Review of Orders and Notices by the Di-
rector. ’

14.1. Anoperator, issued an order pursuant to the
provisions of chapter 22, article I, section 14 of the
West Virginia Code, or any representative of miners
inany mine affected by such order or by any modifica-
tion or termination of such order. may apply to the
director for review of the order within thirty (30) davs
of receipt thereof or within thirty (30) days of its
modification or termination. An operater, issued a
notice pursuant to chapter 22, article 1, section 14,
subsection (b) of the West Virginia Code or any repre-
sentative of miners in any mine affected by such no-
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tice, may, ifhe believes that the period of time fixed in
such notice for the abatement of the violation is un-
reasonable, apply to the director for review of the
notice within thirty (30) days of the receipt thereof.
The applicant shall send a copy of such applicution to
the representutive of miners in the affected mine, or
the operator, as appropriate. Upon receipt of such
application, the director shall cause such investiga-
tion to be made as he deems appropriate. Such inves-
tigation shall provide an oppertunity for a public
hearing, at the request of the operator or the repre-
sentative of miners in such mine, to enabie the opera-
tor and the representative of miners in such mine,
present information relating to the issuance and con-
tinuance of such order ar the madification or termina-
tion thereof or the time fixed in such notice. The
flling of an application for review under this law shall
not operate as & stay of any order or notice.

The operator and the representative of the miners
shzll be given written notice of the time and place of
the nearing at least five (3) days prior to the hearing,

Upon receiving the report of such investigation,
the director shall make findings of fzct, and he shall
issue a written decision, incorporating therein an or-
der vacating, affirming, modifving, or terminating
the order, or the modification or termination of such
order, or the notice complained of and incorporate his
findings therein.

In view of the urgent need for prompt decisioh of
matters submitted to the director under this law, all
actions which the director takes under this section
shall be taken as promptly as practicabie, consistent
with adequate consideration of issues involved.

Pending completion of the investigation required
by this section, the applicant may file with the direc-
tor a written request that the director grant tempo-
rary relief from any modification or termination of
order, or from any order issued under Chapter 22, Ar-
ticle 1, Section 14 of the West Virginia Code, except,
an order issued under Chapter 22, Articie I, Section
15 of the West Virginia Code, together with a detailed
statement giving reasons for granting such relief,
The director may grant such relief, under such condi-
tions as he may prescribe, iff

(1) A hearing has been held in which all par-
ties were given an opportunity to be heard;

{2) The applicant shows that there is sub-
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stantial likelihood that the findings of the director
will be favorable to the applicant; and

(3) Such ralief will not adversely affect the
health and safety of miners in the coal mine,

No temporary relief shall be granted in the
case of a notice issued under Chapter 22, Article 1,
Section 14 of the West Virginia Coda,

§38-3-15. Posting of Notices, Orders, and Deci-
sions; Delivery to Agent of Operator; Names and
Addresses to be Filed by Operator.

15.1.

(a) Ateach ecsal mine there shall be maintained
anoffice with a conspicuous sign designating it as the
office of the mine, and a bulletin hoard at such office
or at some conspicuous place near an entrance of the
mine, in such manner that notices, crders, and deci-
sions required by this law or regulations to be posted
on the mine bulletin board may be posted thereon, be
easily visible to all persons desiring toread them, and
be protected against damage by weather and against
unauthorized removal. A copy of any notice, order, or
decision required by these reguiations to be given to
an operator shall be delivered to the office of the
affected mine, and a copy shall be immediately posted
on the bulletin board of such mine by the operator ar
his agent. ’

{b) The director shall cause a copy of any notice,
order, or decision required by these regulations to be
given to an aperator to be malied immediately to a
representative of the miners, Such notice, order, or
decision shall be available for public inspection,

{c) In order to insure prompt compliance with
any notice, order, or decision issued under thase regu-
lations, the authorized representative of the director
may deliver such notice, grder, or decision to an agent
of the operator and such agent shall immediateiy take
appropriate measures to insure compliance with such
notice, order, or dec¢ision.

id) Each operator of a coal mine shail designate
a responsible official at such mine as the principal
officer In charge of health and safety at such mine,
and such official shall receive u copy of any notice,
order, or decision issued under these regulations af-
fecting such mine. Inany case, where the coal mine is
subject to the control of anv person not directly in-

11

volved in the daiily operations of the coal mine, there
shall be flled with the director the name and address
of such person and the name and address of a princi-
pal official of such person whe shall have overall
responsibility for the conduct of an effective health
and safety program at any coal mine subject to the
control of such person and such official shall receive a
copy of any notice, order, or decision issued affecting
2ny such mine, The mere designation of a health and
safety officlal under this subsection shall not be con-
strued as making such official subject to any penaity -
under these regulations.

'§38-3-16. Judicial Review.

16.1.

{a) Any order or decision issued by the director
under these regulations except an order or decision
under Chapter 22, Article 1, Section 14 of the West
Virginia Code shall be subject te judicial review by
the circuit court of the county in which the mine af-
fected iz located or the circuit court of Kanawha
County upon the fliing in such court or with the judge
thereof in vacation of a petition by any person ag-
grieved by the order or decision praving that the or-
der or decision be modifled or set aside in whole or in
part, except that the court shall not consider such
petition unless such person has exhausted the admin-
istrative remedies available under these regulations
and files within thirty (30) days from the date of such
order or decision.

(b} The party making such appeal shall forth-
with send a copy of such petition for appeal. by regis-
tered mail, to the other party. Upon receipt of such
petition for appeal, the Director of the Department of
Energy shall promptly certify and file in such court a
complete transcript of the record upon which the or-
der or decision complained of was issued. The court
shall hear such petition on the record made before the
director. The findings of the director if supported by
substantial evidence on the record considered as a
whole, shall be conclusive. The court may affirm, va-
cate, or modify any order or decision or may remand
the proceedings to the director for such further action
as it may direct.

{¢) [n the casa of a proceeding to review any
order or decision issued by the director under these
regulations, except un order or decision pertzining to
an order issued under subsection (a}, Chapter 22, Ar-
ticle 1, Section 14 of the West Virginia Code or an
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order or decision pertaining to a notice fssued under
subsection tb), Chapter 22, Article 1. Secticn 14 of the
West Virginia Code, the court may, under such condi-
tions as it may prescribe, grant such temporary relief
as it deemns appropriate pending final determination
of the proceeding if’ '

{1} All parties to the proceeding have been
notified and give an opportunity to be heard on a re-
quest for temporary relief,

(2) The person requesting such relief shows
that there is a substantial likeiihood that he will
prevail on the merits of the final determination of the
proceeding; and

(3) Such reilief will not adversely affect the
health and safety of miners in the coal mine.

{d) The judgement of the court shall be subject
toreview only by the supreme court of appeals of West
Virginia upon a writ of certiorari filed in such court
within sixty (60) days from the entry of the order and
decision of the circuit court upon such appeal from the
director.

{e) The commencement of a proceeding under
this section shail not, unless specifically ordered by
the court, operate as a stay of the order or decision of
the director.

(D) Subject to the direction and control of the
attorney general, attorneys appointed for the director
may appear for and represent him in any proceeding
instituted under this section.

$38-2-17. Injunctions.

17.1. The director may institute a civil action for
reiief, including a permanent or temporary injunc:
tion,restraining order, or any other appropriate order
in the circuit court of the county in which the mine is
located or the circuit eourt of Kanawha County,
whenever the cperator or his agent(a) violates or faiis
or refuses to comply with any order or decision issued
under these regulations, or (b} interferes with, hin-
ders. or delays the director or his authorized repre-
sentative in carrying out the provisions of these regu-
lations, or {¢) refuses to admit such representatives to
the mine, or (¢) refuses to furnish any information or
report requested by the director in furtherance of the
provisions of these regulations, or () refuses to permit
access to, and copying of, such records as the director

determines necessary in carrying out the provisions

.of these regulations. {ach court shall have the juris-

diction to provide such relief as may be uppropriate.
ixceptasotherwise provided herein, any relief grant-
ed by the court to enforce an order under clause (a) of
this section shall continue in effect until the comple-
tion or fingl termination of all proceedings for review
of such order under these regulations, unless, pricr
thereto, the c¢ircuit ¢ourt granting such relief sets it
aside or moedifies it. In any action instituted under
this section to enforce an order or decision issued by
the director after a public hearing, the findings of the
director, if supported by substantial evidence on the
record cansidered as & whole, shall be conclusive,

§38-3-18. Penalties.
18.1.

(a)

(1) Any operator of a coal mine in which a
viglation occurs of any health or safety rule or reguia-
tion or who viclates any other provision of these regu-
lations, shali be assessed a civil penalty by the direc-
tor under subdivision (3) of this subsection, which
penalty shall be not more than three thousand dollars
{$3.000), for each violation. Each such violation shall
constitute @ separate offense. In determining the
amount of the penalty, the director shall consider the
operators'histaryofprevious vialations, the appropri-
ateness of such penalty to the size of the business of
the operator charged, the gravity of the violation and
the demonstrated good faith of the operator charged
in attempting te achieve rapid compliance after noti-
fication of a vielation,

{2) Any miner who knowingly violates any
health or safety provision of these regulations or
health or safety rule or regulation promulgated pur-
suant to these regulations shall be subject to a eivil
penalty assessed by the director under subdivision (3)
of this subsection which penalty shall not be more
than two hundred fifty dellars (3250} for 2ach occur-
rence of such violation.

(3) A civil penalty shall be assessed by the
director only after the personcharged with a vielation
under these regulations has been given an opportuni-
tv for a public hearing and the director has deter-
mined, by a decision incorporating his findings of fact
therein, that a violation did occur, and that the
amount of the penaity which is warranted, and incor-
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porating, when appropriate, an order therein requir-
ing that the penalty be paid. Any hearing under this
section shall be of record.

(4) Ifthe personagainst whomacivil penalty
is assessed fails to puy the penalty within the time

olatesahealthor safety provision of these regulations
or health or safety rules, or knowingly violates or

_fails or refuses to comply with any order issued under

prescribed in such order, the director shall file &

petition for enforcement of such arder in any appro-
priate circuit court. The petition shall designate the
person against whom the order is sought to be en-
forced as the respondent. A copy of the petition shall
forthwith be sent by certified mail, return receipt
requested, to the respondent and to the representative
of the miners at the affected mine or the operator, as
the case may be, and thereupon the director shall cer-
tifv and file in such court the record upon which such

order sought to be enforced was issued. The court
shail have jurisdiction to enter a judgment enforcing,

modifying, and enforeing as sc modified, or setting
aside in whole or in part the arder and decision of the
director or it may remand the proceedings to the di-
rector for such further action as it may direct. The
court shall consider and determine de novo ali rele
vant issues, except issues of fact which were or couid
have been litigated inreview proceedings before a cir-

cuit court under Chapter 22, Article 1, Section 18 of

the West Virginia Code, and upon the request of the
respondent, such issues of fuct which are in dispute
ghall be submitted to a jury. On the basis ofthe jury's
findings the court shall determine the amount of the

penalty to be imposed. Subject to the direction and

contro! of the attorney general, attorneys appointed
for the director may appear for and represent him in
any action to enforce and order assessing civil penal-
ties under this subdivision.

ib) Any operator who knowingly viclates a
health or safety provision of these regulations or

health or safety rule or knowingly violatesg or fallsor

refuses to complv with any erder issued under Chap-
ter 22, Article 1, Section'14 of the West Virginia Code,
or any order incorporated in a final decision issued
under this section. except an order incorporated in a
deeision under subsection (a) of this section or subsec-
tion (b}, Chapter 22, Article 1, Section 21 of the West
Virginia Code, shall be assessed a civil penalty by the
director under subdivision {3) of subsection (a) of this
section, of not rmore than five thousand dollars
{35,000}, and for a second or subsequent viclation as-
sesged a civil penalty of not more than ten thousand
dollars (316,000).

(¢) Wheneveracorporateoperatorknowingly vi-
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these regulations or any order incorporated in a final
decision issusd under these regulations, except an or-
der incorperated in 2 decisionissued under subsection
{a) of this section or subsection (b], Chapter 22, Arti-
cle 1, Section 21 of the West Virginia Code, any direc-
tor, officer, or agent of such corporation who know-
ingly authorized, ordered, or carried out such viola-
tion, failure, or refusal shall be subject to the same
civil penalties that may be impoesed upon a person un-
der subsections (2} and {b) of this section.

{d) Whoever knowingly makes any false state-
ment, representation or certification in any applica-

" tion, record, report, plan or other document fiied or

required to be maintained pursuant to these reguia-
tions or any order or decision issued under these regu-
lations shall be guilty of a2 misdemeanor, and upoen
conviction thereof, shall be fined nct more than five
thousand dollars (35,000) or imprisoned in the county
jail not more than six (6) months, or both fined and
imprisoned. The conviction of any person under this
subsection shall resuit in the revocation of any certifi-
cations held by him under Chapter 22 of the West Vir-
ginia Code which certify him or authorized him to di-
rect other persaons in coal mining operation of law and
shall bar him from being issued any such license un-
der Chapter 22 of the West Virginia Code except a
miners’ certification, for a period of not less than one
{1) year or for such longer period as may be deter-
mined by the director.

(e) Whoever willfully distributes, sells, offers for
sale, introduces or delivers in cemmerce any equip-
ment for use in ceal mines, including, but not limited
t0, components and accessories of such equipment,
who willfuilly misrepresents such equipment as com-
plyving with the provisions of these regulations, or
with any specification or reguiations of the director
applicable to such equipment, and which does not so
comply, shall be guiity of a2 misdemeanor, and, upon
conviction thereof, shall be subject to the same fine
and imprisonment that may be imposed upon a person
under subsection {d} of this ssction.

'$38-3-19. Discrimination.
19.1.

(a) No person shall discharge or in any other
way diseriminate against or cause to be discharged or
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discriminated against any miner or any authorized
representative of miners by reason of the fact that he
believes or Knows that such miner ur representative,
(1) has notified the director, his authorized represen-
tative, or an operator, directly or indirectly, of any
alleged viclation or danger, (2) has filed, instituted or
caused to be {lled or instituted any proceeding under
these regulations, (3) has testified or is about o
testify in any proceeding resulting {from the adminis-
tration or enforcementof the provisinons of these regu-
lations. No miner or representative shall be dis-
charged or in any other way discriminated against or
caused to be diseriminated against because a mineror
repraesentative has dore (1), (2), (3). above,

(b} Any miner or representative of miners who
believes that he has been discharged or otherwise dis-
criminated against, or any miner who has not been
compensated by an operator for lost time due to the
posting of a withdrawal order, may, within thirty (30)
davs after such vielation occurs, apply to the appeals
board for a review of such alleged discharge, diserimi-
nation, or {ailure to compensate. A copy of the zppli-
cation shall be sent to such person who shall be the
respondent. Upon receipt of such application, the ap-
peals board shall cause such investigation to be made
as itdeems appropriate. Such investigation shall pro-
vide an opportunity for a public hearing at the request
of any party to enable the parties to present informa-
tion relating to such violation. The parties shall he
given written notice of the time and place of the hear-
ing at least five (5} days prior to the hearing. Mailing
of the notice of hearing to the charged party at last
address of record as reflected in the records of the
Department of Energy shall be deemed adeguate no-
tice to the charged party. Such notice shall be certi-
fled mail, return receipt requested. Any such hearing
shall be of record. Upon receiving the report of such
investigation. the board shall make findings of fact. If
it finds that such viciation did occur. it shall issue a
decision within forty-five (45) days, incorporating an
order therein, requiring the persen committing such
violation to take such affirmative action to abate the
violation as the board deems appropriate, including,
but not limited to, the rehiring or reinstatement of
the miner or representative of miners to his former
position with back pay, and also pay compensation for
the idle time as a result of a withdrawal order. [f it
finds that there was no such vioiation is shall issue an
order denvingthe application. Such order shail incor-
porate the board's findings therein. If the proceedings
under this section relative to the discharge due to
delavcaused by the operator, the miner shall be aute-

matically reinstated until the final determination. If

_such proceedings are not completed within forty-five

(4%8) days of the date of discharge due to delay caused
by the board, then the board may, at its option, rein-
state the miner until the final determination, Ifsuch
proceadings are not completed within forty-five (45)
days of the date of discharge due to delay caused by
the miner the board shall not reinstate the miner un-
til the final determination,

(c) Whenever an order is issued under this sec-
tion, at the request of the applicant, a sum equal to
the aggregate amount of all cost and expenses includ-
ing the attorney's fees as determined by the board to
have been reasonably incurced by the applicant for, or
in connection with, the institution and prosecution of
such proceedings. shall be assessed against the per-
son committing such violation.

" §38-3-20. Record and Reports.
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20.1. Inaddition to such records as are specifically
required by these regulations, every operator of' a coal
mine shall estzhlish and maintain such records, make
such reparts, and provide such information, as the di-
rector may reasonably require {rom time to time to
enable him to perform his functions under these regu-
lations. The director is autherized to compile, ana-
lyvze, and publish, either in summary or detailed form,
suchreportsor information soobtained. Except to the
extent otherwise specifically provided by these regu-
lations, all records. information, reports, findings,
notices, orders or decisions required or issued pursu-
ant to or under these regulations may be pubiished
from time to time, may be released to any interested
person, and shall be made available for public inspec-
tion.

£38-3-21. Mine Foreman Examiner for Mine Fore-
man and Assistant Mine Foreman - Salary.

21.1. The Director of the Department of Energy
shall appoint a mine foreman examiner to examine
and cartify mine foreman and assistant mine foreman
and mine examiners. Such mine foreman examiners
shali be paid a minimum salary of thirteen thousand
(ive hundred dollars {($13,500) per year.

21.2 The duties of the mine foreman examiner
shall be to:

(a) Prepare and conduct examinations of mine
foreman, assistant mine foreman,




38CBR 3

{b) Prepare and certify to the director of the
department of energy a register of all persons who
successfully completed the examination with a pass.
ing grade of eighty percent (80%;},

21.3. The Director of the Department of Energy
shall determine the location where the mine foreman
examiner shall meet for the purpase ofholding exami-
nations, and at least two (2) weeks notice of time and
place where the examinations are to be held shal} be
given, - :

The examinations shall be given at any location
where there are at least five (5) men to be tested, and
adequate facilities to conduct such examination. The
office of the secretary to the mine foreman examiner
shall be located in the capitol complex in Charieston,
All records pertaining to the examinations shall be
kept at such office.

21.4. The mine foreman examiner shall, with the
approval of the director, prepare, and from time to
time, modify examinations to be administered to ap-
plicants for certification as mine foreman.

All persons who desire to appear for examination
shall notify the mine foreman examiner of their in-
tentions to appear, if possible, not less than ten (10)
days prior to the date set for the examination. The
mine foreman examiner shail inquire into the charac-
ter and qualifications of the applicants who present
themselves for examination.

21.5. Certificates of qualification of service hereto-
fore granted shall have equal value with certificates
of qualifications granted under these regulations.

21.6, The mine foreman examiner shall certify to
the director,on a form furnished by him, every persen
whose examination shall disclose his fitness for the
duties of mine foreman, assistant mine foreman, and
as above classified, and the director shall prepare
certificates of qualification for the successful appli-
cants and send them to the mine foreman examiner
for distribution.

21.7. The mine foreman examiner shall send to
the director the answers and all other papers of the
applicants, together with the tally sheets and a list of
the questions and answers as prepared by the mine
foreman examiner which shall be filed in the depart-

ment as public decuments.

§38-3-22. Withdrawal of Certification.
22.1.

(a) Charge of breach of duty - A mine inspector
or the director muy charge a mine foreman, assistant
mine foreman, or any other certified person with ne-
glect or failure to perform any duty mandated pursu-
ant to these rules and regulations. The charge shall
state the name of the person charged, the duty or dut-
ies he is alleged to have violated, the approximate
date and place so far as is known of the violation of
duty, the capacity of the person making the charge,
and shall be verified on the basis of information and
belief or personai knowledge, The charge is initiated

_by filing it with the director or with the board of

appeals. A copy ofany charges {iled with the board of
appeals or any member thereaof, shall be transmitted
promptly to the director. The director shall maintain
a file on each charge and of all related documents
which shall be open te the public.

(b} Evaluation of charge by board of appeals. --
or Within twenty (20) days after receipt of the charge

" the board shall evaluate the charge and determine
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whether or not a violation of duty has been stated. In
making such a determination the board shail evalu.
ate all documents submitted to it by ail persons to
determine as nearly as possible the substance of the
charge and if the board of appeals is unable to deter-
mine the substance of the charge it may request the
director to investigate the charge. Upon request, the

‘director shall investigate the charge and report the

results of the investigation to the board of appeals
within ten (10) days of his receipt of the charge. [f the
board determines that probable cause exists to sup-
porttheallegation that the person charged has violat-
ed his duty, the board by the end of the twenty (20)
day period shall set a date for hearing which date
shall be within eighty (80) days of the filing of the
charge. Noticeocfthe hearingor notice ofdenial of the
hearing for failure to state a charge and a copy of the
charge shall be mailed by certified mail, return re-
ceipt requested, to the charging partv, the charged
party, the director, the representative of the miner or
miners affected, and to any interested person of re-
cord. Thereafter the board shall maintain the file of
the charge which shall contain all documents, testi-
mony and other matters filed which shall be open for
public inspection.

{¢) Hearing. --Theboard of appeals shall holda
hearing, may appoint a hearing examiner to take avi-
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dence and report to the board of uppeals within the
time allotted. may direct or authorize taking of oral
depositions under cath by any participunt, or adopt
any other method for the gathering of swornevidence
which affords the charging party, the charged party,

the director and any interested party of record due

process of law and a fair opportunity to present and
make a record of evidence. Any member of the board
shall have the power to administer caths. The board
may subpoena witnesses and require production of
any books, papers, records, or other documents rele-
vant or material o the inquiry. The board shall con-
sider all evidence offered in suppart of the charge and
on behalf of the persons so charged at the time and
place designated in the notice. Each witness shall be
sworn and a transcript shall be made of ail evidence
presented in any such hearing. Nocontinuance shall
be granted except for good cause shown.

At the conclusion of the hearing the board shall
proceed to determine the case upon consideration of
all the evidence offered and shall render a decisicn
containing its findings and conclusions of law  [f the
board finds by a preponderance of the evidence that
the certificate or certificates of the charged person
should be suspended or revoked, as hereinafter pro-
vided, it shall enter anorder to that effect. Norenew-
al of the certificate shall be granted except as herein
provided.

(d) Failure to cooperate. -- Any person charged
who shall, without just cause refuse or fail to appear
before the board or cooperate in the investigation or

gathering of evidence shall forfeit his certificate or

certificates for a period to be determined by the board,
not to exceed five (5) vears, and such certificate or
certificates may not be renewed except upon a suc-
cessful completion of the examination prescribed by
the law for mine foreman, assistan: mine foreman, or
other certified person. ’ ’

(e} Penalties. -- The board may suspend or re-
voke the certificate or certificates of a charged party
for a minimum of thirty (30) days or more including
an indefinite period or may revoke permanently the
certificate or certificates of the charged party, as it
sees fit. subject to the prescribed penalties and mone-
tary fines imposed elsewhere in this chapter.

if) Integrity of penalties imposed. .- No person
whose certification is suspended or revoked under
this provisiéncan perform any duties under any other
certification issued under chapter 20 or 22 of this

code, during the period of the suspension imposed
herein,

_ ig) Any party adversely affected by a final order
or decision issued by the board hereunder shall be en-_
titled to judicial review thereof pursuant to section 4,
article 5, chapter 29{a) of this code,

§38-3-23. Certification of Mine Foreman or Assis-
tant Mine Foreman Whose License to Engage in
Similar Activities Suspended in another State.

23.1. Any person whose license. certificate or simi-
lar authority to perform any supervisory duties in an-
other state has heen suspended or revoked by that
state eannot be certified under any provision of this
chapter during the period of such suspension or revo-
cation in the other state.

§38-3-24. Board of Appeals.

24.1. There is hereby created a board of appeals,
Chapter 22, Article 1, Section 31, consisting of three
(3) members, Two (2) members of the board shall be
appointed by the Governor, cne (1) person who by rea-
son of previous training and experience may reason-
ably be szid to represent the viewpoint of miners, and
one (1) person whao by reason of previous training and
experience may reasonably be said to represent the
viewpoint of the operators, The third (3rd) person,
who shall be chairman of the hoard and whn must not
have had any connection at any time with the coal in-
dustry or an organirzation representing miners, shall
be selected by the two (2} members appointed by the
Governor. The term of office of members of the beard
shall be five {§) vears,

The functien and duties of the board shall ke to
hear appeals, make determinations on questions of

" “miners' entitlements due to withdrawal orders and
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appeals from discharge or diserimination, and sus-
pension of certification certificates.

The chairman of the board shall have the power fo
administer naths and subpoena witnesses and require
praduction ofany books, papers, records, or other doc-
uments, relevant or materizal to the appeal inquiry.

Each member of the board shall receive fifty dei-
lars ($50) per diem while actually engaged in the per-
formance of the work of the board and shall receive
mileage zt the rate of ten cents (10¢) for each mile
actually traveled going from home of the member to




38CSR 3

the place of the meeting of the houard and returning
therefrom, which shait be paid out of the state treas-
ury upon a requisition upon the state auditer, proper.
ly certified by such members of the board,

Board members, before performing any duty, shall
take and subscribe to the oath required by Article 4,
Section 5 of the constitution of West Virginia.

$38-3-25. Certification of Surface Mine Foreman.

25.1. - -

(a) Inevery surface mine where five (5) or more
persons are employed in a perind of twenty-four (24)
hours, the operator shall employ at least one (1) per-
soncertified in accordance with the provisions of Arti-
cle 8(a) of Chapter 20 as a mine foreman. Each appli-
cant for certification as a mine foreman shall, at the
time he is issued a certificate of competency: (1) bea
resident or employed in a mine in this state, (2) have
had at least three (3) years experience in surface min-
ing, which shall include at least eighteen (18) months
experience on or at a working section of a surface
mine or be a graduate of the schoel of mines at West
Virginia University or of another aceredited mining
engineering school and have had at least two (2) years
practical experience in a surface mine, which shall
include at leasteighteen (18) months experienceoneor
at a working section of a surface mine; and (3) have
demonstrated his knowledge of mine safety, first aid,
safety appliances, emergency procedures relative to
allequipment, state and federal mining laws and reg-
ulations and other subjects by completing such train-
ing, education and examinations as may be required
of him under Article 8(a} of Chapter 20.

(b) Insurface mines in which the operations are
so extensive that the duties develving upen the mine
foreman cannot be discharged by one (1) man, one (1)
or more assistant mine foreman may be designated.
Such person shall act under the instruction of the
mine foreman who shall be responsible for their con-
duct in the discharge of their duties. Each assistant
so designated shall be certified under the provisions
of Article 6(a) of Chapter 2¢. Each applicant for certi-
fication ag assistant mine foreman shall, at the time
he is issued a certificate of competency, possess all of
the qualifications required of a mine foreman: Pro-
vided, that he shall, at the time he is certified, be
required to have at least two (2) years experience in
surface mining, which shall include eighteen (18)
monthsonorata working section of a surface mine or
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be a graduate of the school of mines at West Virginia
University or of another accredited mining engineer-
ing school and have had twelve (12) months practical
experience in a surface mine, all of which shail have
beenon or at a working section.

(e} The director shall be the first day of July,
one thousand nine hundred seventy-eight (1978),
promulgate such rules and regulatiens as may be nec-
essary tocarry out the provisions of Chapter 20, Arti-
cle 6 of the West Virginia Code.

25.2. Any person holding 2 mine foreman's certifi-
cate issued by any other state may act in the capacity
of mine foreman in any mine in this state until the
next regular mine foreman examination held by the
department, but not to exceed a maximum of ninety
(90) days.

£38-3-26. Instruction of Employees and Supervi-
sion of Apprentices; Annual Examinations of Per-
sons Uzing Flame Safety Lamps; Records of Exam-
ination; Maintenance of Methane Detectors, Etc.

26.1. It shall be the duty of the mine fereman or
the assistant mine foreman of every coal mine in this
state to see that every person emploved to work in
such mine shail, before beginning work therein, be in-
structed in the particular danger incident to his work
in such mine, and be furnished a copy of the mining
laws and rules of such mine.

28.2. No person shall be qualified for testing for
methane and for oxygen deficiency unless each such
person has been trained and demonstrates to the sat-
isfactionof an authorized representative of the Direc-
tor of the Department of Energy that he is qualified <o
test for methane with a flame safety lamp or other ap-
proved methane detectors. Records of such examina-
tions shall be kept by the operator and the Director of
the Department of Energv.

Persons whose duties require them to use a flame
safety lamp and other approved detectors, that have
been quzlified by the Department of Energy to test for
methane and oxygen deficiency, shall be examined at
least annually to their competence bv a certified mine
foreman and a record that such examinatien was giv-
en, together with pertinent data relating thereto,
shall be kept on file by the cperator and a copy shall
be furnished to the department of energy.

Persons whose duties require them to administer
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the annual examinations for methune and oxygen de-
ficiency shall be examined annually by a qualified of-
ficial from the Department of Energy. Fachoperator
shall provide for the proper maintenance, and befare
each shift, care shall be taken to insure that such
tamp or other device is in a permissible condition.
Flame safety lamps shali be given proper mainte-
nance and inspection before each working shift in a
manner recommended by the manufacturing compa-
ny and approved by the director of the department of
energy Other approved gas detectors shall be given
proper maintenance and shall be testad in accordance
with the manufacturer’s recommendations before
each working shift and calibrated each thirty {30) cal-
endar days.

26.3. Job assignments to any miner. -- When a job
assignment is given to any miner that he has not per-
formed inthe recent past, such person inexperience in
the particular job assignment shall be instructed in
the hazards incident thereto and the law and regula-
tions relevant thersto prior to performing any duties
in such new job assignment. When such job assign-
mernt includes the operation of equipment, the in-
struction shall include a supervised dryv run. When
the job assignment related to a plan in effect at the
mine, the relevant portions of the plan shall be re-
viewed. A rscordshall be kept of such instruction,

§38-3-27. Mine Foreman and Assistant Mine
Foreman; Daily Inspection of Working Places; Re-
cords.

27.1. Pre shift examination.

fa) Prior to the beginning of any shift the mine
foreman or assistant mine foreman shail visit and
carefully examine highwalls in the working area and
spoil piles {or cracks, loose materials, overhanging
ledges, and other dangersus conditions.

(b} Upon completion of the examination, the
foreman shall record the results in a book prescribed
by the director of the Department of Energy, at the
designated station at the surface mine before persons
enter the working area of the mine.

{c) The operator shall have weekly safaty meet-
ings with all employees which shal! provide training
in the working practices and conditions at the mine
and rules and regulations applicable thereto.

27.2. On-shift examination.

{a) The mine foreman or assistant mine fore-
manshail examine all working places in the pit under
his supervision for hazards at least once every four (4)
hours during each working shift, or more often if nec-
essary for safety

(o) It shall further be the duty of the mine fore-
man or the assistant mine foreman o carefuily exam-
ine the haulage roads in the pit area for slips, cracks,
aoverhanging trees and other dangerous conditions
during his pre-shift and on-shift examinations.

27.3. Dangerous conditions, -- Should the mine
foreman or his assistants find a piace to be in a dan-
garcus condition, they shall not leave the place until
it is made safe, or shall remove the persons working
therein unti! the place is made safe by some compe-

tent person designated for that purpose.

18

He shall also record any dangerous conditions and
practices found during his examination in a book pro-
vided for that purpose,

274 Close deep operations. -- When a surface
mine operations is known to be close to an active un-
derground mine, the mine foreman or superintendent
shall give the official representative of the under-
ground mine at least twelve (12) hours notice in ad-
vance of any contemplated blasting that may endan-
ger the safety of persons employed in the under-
ground mine.

27.5. Instructions. -- The mine foreman shall see
that every person employed to work at such mine
shall, before the beginning work therein. be instruct-
ed in the particular dangers incident to his work in
such mine, and be {urnished a copy of the state sur-
face mining rules and revuiations.

27.6. Records ofexaminaticons.

() All violations or hazardous conditions and
the action taken to correct such violations or condi-
tions inciuding the pre-shift and on-shift examina-
tions shall be recorded with ink or indelible pencil in
2 book prescribed by the Director of the Department
of Energy, kept for such purpose at 2 place at the sur-
face mine designated by mine management. All re-
cords of daily and weekly reports as prescribed here-
in, shall be open for inspection by interested persons,
and the record book shal! be kept for a period of one
(1) year,
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27.7. It shall be the duty of the mine foreman,
assistant mine foreman to examine each mine within
three (3) hours prior to the beginning of a shift and
before any miner on such shift enters the active work-
ings of the mine.

27.3. The mine foreman shall give prompt atten-
tion tc the removal of ail danyers reported to him by
his assistants, or any other person working in the
mine, and in case it is impracticable to remove the
danger atonce, he shall notify all persons whose safe-
ty is menaced thereby to remain away from the area
where the dangerous condition exists, =~

$38-3-28. Duty of Mine Foreman to Notify Opera-
tor When Unable to Comply with Law; Duty of Op-
erator.

28.1. The mine foreman shall notify, in writing
the operator or superintendent of the mine, and the
director of the Department of Energy, of his inability
to comply with any of the requirements of this law.
and it shall then become the duty of such operator or
superintendent promgptly to attend to the matter com-
plained of by the mine foreman so as to enable him to
comply with the provisions hereof. Every operator of
a mine shall furnish all supplies necessary for the
mine foreman tocomply with the requirements of this
law after being requested to do s0 in writing by the
mine foreman, -

$38-3-29. Death or Resignation of Mine Foreman;
Successor.

29.1. In case of death or resignation of mine fore-
marn, the superintendent or manager shall appoint a
certified man to act as mine foreman.

338-3-30. Excavating,

30.1. Loose material removal. -- Loose hazardous
material shall be stripped {or a safe distance (mini-
mum of fifteen (15) feet), except where vegetation is
required to support the siope from the top of pit or
highwalls, and the loose unconsolidated material
shall be sloped to the angle of repose, or barriers,
baffle boards, screen, or other approved devices that
afford equivalent protection.

30.2. Benches. - When a bench is required to in-
sure safe operations, the width and height of the
bench shall be governed by the type of equipment to
be used and the operations to be performed, type of

1

material and height of wall.
30.3. Highwall and spotl bank work areas.

(a) The highwall shall be sloped or benched
when required by the Department of Energy, to pre-
ventor minimize the danger of slide. Alloverhanging
ledges and locse material shall be scaled from the
highwall. When scaling of highwalls is necessary to
correct conditions, a safe means shall be provided to
perform such work.

(b) Whenthe nighwall is cracked and shows evi-
dence of movement, or of weakening, the area shall be
made safe or abandoned and dangered off.

(¢} Trees endangering workmen along
highwalls shall be removed. Such work shall be com-
pleted during daylight hours.

{d) Spoil banks shall be placed an adequate dis-
tance from the pit to prevent any material from roll-
ing back and endangering the workmen. Spoils shall
be kept free of bodies of water which would be hazard-
ous in active work areas. Spoil material shall be
sloped te the angle of repose or other measures taken
to prevent the material from slething, sliding, or roll-
ing into the pit,

{e) Persons, other than those designated to cor-
rect unsafe conditions, shall net work near or under
dangerous highwalls or banks.

() During bench loading, adequate precautions
shallbe taken to prevent equipment from going over a
highwall.

30.4. Examinations.

{a) Sheuld a slide occur, a certified foreman or
assistant shall examine the area of the slope for dan-
ger of additional slides. No person shall work in the
area until the examination is complete and the area
declared safe.

30.5. Repairsinexcavation areas. -- Specialsafety
precautions shall be taken when persons are required
to perform repair work between immobilized equip-
ment and within twenty (20) feet of the highwall or
spoil bank where such equipment may hinder escape
from falls or slides. A competent person shall be
designated to cbserve the highwall or spoil bank. If
equipment is mobile and repair work is necessary on
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such eguipment, such equipment wiil be moved to a
location cut by the highwall or spoil bank,

20.6. Tree removal., -- When men are in the area,
suitable warning shall be given before equipment
shoves over or uproots trees, and workmen shall be
removed from the immediate vicinity.

30.7. Night work. -- When surface mining is per-
formed at night, the pit in the vicinity of the work
shall be adequately illuminated.

§38-3-31. Drilling.

31.1. Inspection. -- Whererequired by thedirector,
all drilling equipment shall be provided with re-
straining devices installed properly to prohibit the
free fall of drill steels which may break or become
dethreaded at the peint of the adaptor.

31.2. Horizontal drill.

{a) Whenhorizontaldrills are used, theoperator
shall not leave the controls while the drili stems are
in operation. T

{b) All persons shall be required to keep in the
clear of auger and drill stems while in motion. No
person shall be permitted to pass under or stepovera
moving drill stem or auger.

(c) Prior to horizontal holes being drilled in
overburden, a careful inspection of the highwall face
shall be made. _All loose hazardous material shall be
removed before other work is performed.

31.3. Vertical drilling.

{a) When vertical drilling operations are being
performed, the drill machine shall be continuously at-
tended. .

{b) When churn driils or vertical rotary drills
are used, the drill machine operator shall not work
under suspended tools. Whencollaring holes, inspect-
ing, or during any operation where tools are removed
from the hole, the tools shall be lowered to the ground
or platform, ’

31.4. General precaution (drilling).

{a) Whendrilling cperationsare being perform-
ed in the area of abandoned mines, special precau-
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tions shall be taken Lo protect against methane.

(b) Inthe event of a power failure, drill machine
controls shall be placed in the nautral pesition.

{c} No person shall be permitted around auger
anddrill stems that are’ in motion.

{d) Starter hole drill steels shall be utilized
when ¢ollaring holes with a hand-held drill,

(e} No person shall be permitted on the drill
mast while the drill bitor carriage is in motion, Teols
and/or other material shall not be left on the drill
mast.

31.5. Driiling pesition,
{(a) Drill machine operators shall not driil from
positions that hinder their access to controls levers, or
from insecure footing, or staging, or from atop equip-

mernt not designated for this purpose.

(b} Men shail not hand grasp the drill steel

“while collaring holes or place thelr hand on the chuek

or centralizer while drilling.

(¢) Men operating or working near jackham-
mers or jackleg drills, shall position themselves so
they will not be struck or lose their balance if'the drill
steel breaks,

31.6. Movement of drills.

(a) Vertical drill holes and blast crevices that
remain open after blasting and constitute a hazard
shall be protected to prevent persons from falling into
them.

(5) While moving a drill machine from one (1)
area to another, drill steel tools and other equipment
shall be secured and the mast placed in a safe posi-
tion.

{¢) The location of the drill machine helper
shall be known to the drill machine operator at all
times while such drill is being moved.

(d) Hand-held air driils shall be turned off and
all air bled frem air hoses before such drill is moved
from one (1) working area to another and at the end of
each shift,
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(e) The Director of the Department of Energy
shall be responsible for the examinations and certifi-
cation of persons engaging in or directly responsible
for blasting or use of explosives in surface mining
operations.

§38-3-32. Explosives and Blasting.

32.1. Transportation vehicles. -- Motor vehicles
used to haul explosives shall comply with the follow-
ing provisions:

(a) Portable fire extingulisher. -- A portable fire
extinguisher shall be a multi-purpose dry chemical
tvpe.containing a nominal weight of five {5} pounds of
dry powder and enough expellant to apply the powder;
or & foam-producing type containing at least two (2}
and one-half (1/2) gallons of foam-preoducing liquid
and enough expellant to supply foam. Only fire extin-
guishers approved by the Underwriters Laboratories,
carrving appropriate labels as to type and purpose,
shall be used.

(b) All electric wiring shall be adequately pro-
tected and securely fastened. Damaged insulated wir-
ing shall be repaired or replaced immediately.

(e) Chassis, engine, pan and bottom of vehicle
body shall be reasenably clean and free of oil and
grease,

(d) Fuel tanks and lines shalil have no leaks.

{e) Safety devices including but not limited to
lights, horn, brakes, windshield wipers, and steering
apparatus shall be functioning properiy.

(f) When explosives are not. transported in their
original closed containers, or in special closed cases
constructed of nonconductive material, the vehicle
cargo space shali be lined with wood or approved non-
sparking material.

{g) The vehicle shall be plainly marked fo indi-
cate the nature of the cargo.

(h) The vehicle shall be equipped with suitable
side and tailgates. The explosives shall not be piled
higher than the side or end.

32.2. Transportation of explosives - precautions,

{a) Explosives and/or detonators shall not be
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transported in the same vehicle unless separated by a
substantizlly fastened four-inch (4"} hardwood parti-
ion or equivalent upproved material.

(b) Explosives and/or detonaters shall be trans-
ported promptly without undue delays.

(c} Only those persons necessary shall be per-
mitted to ride on or in vehicles containing explosives
and/or detonators,

{d)yWhenvehiclescontainingexplosives or deto-
nators zre parked on a grade, the parking brakes
shall be set and the vehicle blocked securely against
rolling.

(e) Vehicles containing explosives and/or deto-
nators shall not be taken to a repair garage or shop.

32.3. General requirements - explosives.

(a) After the effective date of the certified
blasters rules and regulations, all handling and
transporting of explesives shall be under the direct
supervision of a certified blaster.

(b)Previously frozenexplosivesof nitroglycerin
base shall not be used,

. {¢) Open fires and flames are prohibited within
fifty (50) feet of the area where explosives are being
stored, handled or used. Any person who violates this
subsection shall be subject to the maximum assess-
ment of two hundred fifty dollars ($250).

(d) Explosives, blasting caps and electric blast-
ing caps shall not be carried in pockets of clothing or
left lving around unguarded,

{e} The use of explosives and all handling inci-
dent thereto, will be discontinued during the ap-
proach of and during thundersrorms and/or electrical
storms.

{f) All runways, chutes and conveyors used for
unloading of explosives shall have no exposed spark-
ing metal parts.

(g) Explosives and detonators shall be kept a
safe distance from the highwall and speil bank.

(h) Driving vehicles or dragging boxes over fir-
ing lines, detonator wires, explosives, blasting
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agents, and detonators shall be prohibited. The back-
ing of drills over loaded holes shall be prohibited

(i) Deteriorated or damaged explosives and det-
onators shall be destroved by an zuthorized represen-
tative of the manufactyring company ~ ~ — 7

{) Explosives and/or detonators shall not be
transported in a bucket or & dragline or like equip-
ment.

32.4. Shooting preparation,

{a) Primers shall not be made up untii ready to
be inserted in the hole. o

(b} Two {2Y way radio equipment shall be
turned off prior to the handling and use of electric
detonators for proposed shot. This rule does not apply
to radios operating beyond the distances shown on
Table 38-3A found at the end of this regulation.

Adeguate warning signs shall be located on all
travel roads, distance of not less than one hundred
(100) feet from the minimum transmitting distance.

(¢) Nc equipment except the drill and explosive
truck, other than necessary equipment for road re-
pairs to remove the drill or explosive truck, shail be
permitted to work within fifty (50) feet of loaded holes
or holesbeing loaded. Equipment powered by external
electrical sources and power cables shall be prohibit.
ed from being within one hundred (100) feet of lcaded
holes or holes being loaded; where such equipment is
being used and electrical detonaters are being used,
stray current test shall be made on the bench prior to
commencing the loading of holes, if current is detect-
ed, such power cables be moved to a safe distance or
the power cables shall be deenergized.

{d}Holesshall not be drilled ifthere isdanger of
intersecting a loaded or a misfired hole.

{e) Only wooden or other approved nonsparking
implements shall be used to punch holes in an explo-
sive cartridge.

{f) Tamping poles shall be blunt and squared at
the end and made of wood or other, nonsparking, ap-
provad material,

{g) Tamping shall not be performed directiy on
a capped primer.

>
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{hy When a surface mine has cut into a known
active underground mine, the surface mine inspector
of the district and an official representative of the
deep mine shall he notified before any blasting is per-
formed. The surface mine inspector, deep mine repre-
sentative and surface mine representative shall de-
termine and agree during what hours blasting shall
be performed.

_ (1) Misfires shzll be handled only by or under
the direction of a designated blaster or certified fore-
man.

(j) Blasting caps shall be crimped to fuses only
with implements designed for that specific purpose.

(k} In no case shall any farty (40)-second-per-
foot safety fuse less than thirty-six (36) inches longor
any thirty (30)-second-per-foot fuse less than forty-
eight (48) inches long be used.

(I) Nothing except a safety fuse is to be inserted
in the open end of a blasting cap.

(m) No detonators, detonating cord, igniter
cord, safety fuse, or any explosives shall be used if
they have been water soaked.

(n) Electric blasting caps shall be fired with an
approved blasting device.

{0) Explosives shall be kept separated at least
fifteen (15) feet from detonators until leading is start-
ed, unless an approved container is utilized.

(p) Ample warning shall be given by an ap
proved audible warning device before blasts are fired.
All persons shall be removed from the blasting area.

(q} Detonating caps taken inte a pit prior to
being used shall be kept in a wooden box or other ap-
proved suitable container.

{r) At least a five (5)-foot air gap shall be
provided between the blasting circuit and the power
circuit when the hole or szries of holes are being con-
nected.

32.5. Shooting cables.
(a) Shooting cables shall be well insuiated and

as long as may be necessary to permit persons author-
ized to fire shots to get in a safe place out of the line of
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fire.

(b) Shooting cables shall be kept away from
power wires and all other sources of electric current.

{c) Whenshootinghighwallandoverburden, the
shooting cable shall be at least five hundred (500) feat
in length when new and never less than four hundred
fifty (450 feet.

(d) The shooting cable for use in popping coal
shall be of sufficient length to assure the safe location
of persons participating in the blasting, and in no
event less than one hundred (100) feet in length.

(e} The shooting cable shall be kept shunted un-
til connected to the approved biasting device.

(f) Except whenbeingtested with a blasting gal-
vanometer, or other approved device, electric detona-
tors shall be kept shunted until thev are connected to
the blasting line or wired into a blasting round.

(g) A wired round shall be kept shunted until
connected to the shooting cable,

32.6. Blasting.

{2} Any area in which loaded holes are prepared
to be fired shall be guarded by a barricade and danger
signs, or by a person physically present to prevent
unauthorized entry.

(b) The blaster shall make sure that all persons
are in a safe place before firing a shot.

(¢} The blaster performing the blasting shall ke
the person who makes the detonating cord connec-
tions or connects the leg wires of the detonating caps
to the shot cable.

{d) All holes or series of holes containing deto-
nators shall be fired immediately upon completion of
loading. However, after cannecting the loaded holes,
if for any reason the holes cannot be fired immediate-
ly, all work shall cease within a radius of three hun-
dred (300) feet of the blasting area and work shall not
commence again until the holes have been fired.

{e) The firing of holes shall be conducted during
daylight hours.

(0 After a blast the blaster shall examine the
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-~ area and pronounce it safe before others enter.

32.7. Postfiring.

{a) Shootingcables shall be disconnected imme-
diately from the blasting unit after each blast and
shunted.

(b) No person shall return to the area where

blasting has been performed until the dust has settled

and the area cleared of smaoke.
32.8. Misfires.

(a) When electric blasting caps have been used
the blaster or no other person shall not return to mis-
fired holes for at least {ifteen (15) minutes. Misfires
shall be handled only by a designated blaster in the
presence of the mine/pit foreman.

{b) When a shot has misfired, extra precaution
shall be taken in the handling of the misfires.

{¢) The blaster shall wait thirty (30) minutes
before returning to a misfired shot, when using blast-
ing caps and fuse.

{d) After shocting a misfired shot, the blasting
cable shall be disconnected from the source of power
and the battery end short circuited before electric
connections are examined.

{e} If explosives or blasting agents are suspect-
ed of burning in a hole, all persons in the blasting
area shall move to a safe location and no person shall
return to the hole for at least one (1) hour.

32,9, Storage of explosives,

{a) After loading boreholes all unused explo-
sives shall be returned to the proper explosive storage
magazine,

(b) Separate surface magazines shall be provid-
ed for storage of explosives, detonators, and blasting
heater elements. Surface magazines shall be con-
structed of incombustible material exposed inside the
magazine, Surface magazines shall be provided with
doors constructed of at least one-fourth (1/4) inch steel
plate lined with a two {2} inch thickness of wood, or

the equivalent, provided with adequate and effective-

ly screened ventilation openings near the floor and
ceiling, kept locked securely when unattended, posted
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with suitable danger signs sc located that a bullet
passing through the face of the sign will not strike the
magazine. The location of the magazine shall not be
less than two hundred (200) feet from any active work
area, cccupied buildings, or public roads unless barri-
caded. If magazines are illuminated electrically the
lamps shall be of vapor-proof type, properly installed
and wired Smoking, open flames, open lights or
spark-producing devices shall be prohibited In or
within fifty (50) feet ofa detonator ar explosive maga-
zine or facility.

{¢) Explosives magazines shall be located at
least one hundred (100) feet away from power lines
and fuel storage areas.

{d) Cases or boxes containing explesives shall
not be stored on their ends or sides in magazines ner
stacked more than six (8} feet high.

(e) Anareaof twenty-five (25) feet around mag-
azines shall be kept clear of dry leaves, grass, under-
growth, trash and debris,

{f) Detonator and explosives storage magazines
shall be separated by at least twenty-five (25) feet.

{(g) Ground rods shall be properly installed and
secured on explosive sterage magazines so as to pro-
vide sufficient electrical ground,

(h} Semitrailer van(s) used for highway or on-
gite transportation of blasting agents are satisfactory
for storing these materials, provided they are located
according to the American Table of Distance with re-
spect to inhabited buildings, passenger raiiroads and
public highways. Trailers will be provided with sub-
stantial means for lecking, and the trailer doors shall
be kept locked except during time of placement and
removal of blasting agents.

$38-3-33. Underground Workings.
33.1.

(a) The operator shall refrain froem surface min-
ing within five hundred (500) feet of any active and
abandoned underground mines in order to prevent
breakthroughs and to protect health or safety of min-
ers: Provided. that the director shall permit an opera-
tor to mine near, through or partially through an
abandoned underground mine or closer to an active

underground mine {ff (a) the nature, timing and se-

gquencing of the approximate coincidence of specific
surface mine activities with specific underground
mine activities are coordinated jointly by the opera-
tors involved and appraved by the Director of the De-
partment of Energy, and (b) such operations will re-
sult in improved resource recovery, abatement of wa-
ter poilution or elimination of hazards to the health
and safety of the public. Provided, that any break-
through which does nccur shall be seaied.

(b) The officizl representative of any known un-
derground mine shall he notified immediately when 2
surface mineoperation mavin any way interfere with
the safe operation of the active underground mine.

(e) Special precautions shall be taken to protect
the employees where excavating is being performed
in the vicinity of 2 known abandoned underground
mine which may contzain a dangerous accumulation of
water and/or gas,

(dy All cut-through into underground mine
workings shall be ¢closed immediately.

§38-3-34. Haulage.
34.1. Roads - trafficdirections and warning signs.

{a) Traffic directions which differ from stan-
dard highway practice shall be posted on signs along
the haulage roads at strategic points in letters at least
thiree (3) inches high.

(b} Well marked signs conspicuously placed,
shall be properly located to alert drivers to existing
danger areas. Such as the approach to a dangerous
curve or extreme grade. .

(¢) Traffic rules, signals, and warning signs

- shall be standardized at each mine.
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{d) Where side or overhead clearances on haul-
age roads or loading or dumping locations are hazard-
ous to mine workers, such areas shall be conspicuous-
ly marked and warning devices shall be installed
when necessary to insure the safety of the workers.

(e} Flashers, flares, or other means of signaling
shall be used to warn approaching driversof a hazard
created by an obstruction in the roadway.

{f} Reguiatory signs shazll be used to indicate
required method of traffic movement, (Example:
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"Stop", "Yield", none Way".)

(g} Posted warning signs shall be used where
necessary to indicate potential hazardous conditions.
{Example: "Hill", "Curve", "Truck Crossing”.)

(h) Object marking shzll be used to mark physi-
cal obstruction in or near the haulage way that ores-
ents possible hazards. (Example: Reflectors and high
visibility paint.}

{1y All signs and markings shall be displayed
and utilized so as to be effective as possible.

ij) Where side or overhead clearance on any
haulage road or 2t any loading or dumping location at
a surface mine is hazardous to any person, such haz-
ard shail be corrected immediately, and all necessary
precautions taken while such harzard is being correct-
ed.

34.2. Haulage roads - censtruction and mainte-

nance.

(a) Haulage roads shall be located an adequate
distance from highwalls and spoil banks to minimize
the danger of falling material onto personnel and
equipment,

{b) Whendust created by haulage is thrown into
suspension in such quantities that may obscure the
vision of the operators of vehicles, and adequate
means shall be taken to aliay such dust.

(¢) Oniy authorized persons shall be permitted
on haulage roads and at loading or dumping locations.

(d) Berms or guards shall be provided where re-
quired on the outer bank of elevating roadways,

{e) The width and grade to be utilized in haul-
age road construction shall be determined for each
specific situation based upon terrain configuration,
vehicle characteristics, and driver visibility for safe
haulage.

(f) Haulage roads shall be constructed of suffi-
cient width to permit the driver to maneuver his vehi-
cletoavoid striking unexpected obstacles en the road-
way where reclamation regulations permit,

(g) Provizions shall be made to adequately
drzin and remove excessive water from the haulage

roads.

{h) Haulage reads shzall be constructed, in-
stalled and maintained in a manner consistent with
speed and type of haulage operations being conducted
toinsure safe operation, All roads leading toand from
work sites on which persons are expected to travel to
and from work or to haul coal or supplies, shall be of
sufficient width and be maintained in good condition.

(i) Haulage operations shall be stopped when
the haulage surface has deterioratad to the extent
that it presents a danger to the safety of the haulage
operation.

{7y All haulage vehicles placed into service after
the effective date of these rules and regulzations shzall
be equipped with an approved supplementary emer-
gency braking system,

(k) All power lines constructed over haulage
roads after the effective date of this section shall be
maintained a minimum of twelve (12) feet above all
equipment used on haulage roads including dump
trucks in a raised position.

34.3. Haulage equipment - construction and main-
tenance,

{a) Haulage trucks shall not be operated with
dirty windshields, cracked, dirty, or broken rear view
mirrors.

{b) Supplies, materials, and tools other than
small hand tools shall notbe transported with persons
in vehicles uniless such vehicles are specificzally de-
signed to make such transportation safe.

{¢Y All new haulage vehicles placed into service

- shall be equipped with an emergency steering and

braking system.

{d} Where required by the director, trucks used
for haulage of coal, men or supplies shall be equipped

_ with two (2) way communication instruments.
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{a) Where required by the director or his author-
ized representative runzway roads or "J" roads shall
be provided on ai! haulage roads on which cozal is first
hauled from such surface mine after the effective date
of this section.

34.4. Haulage equipment - operation.
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(a) Haulage truck operators shail make sure
their truck path is unobstructed, especially when
starting or moving the trucks forward or backward.

i) Radio or visual contact shall be made with
an operator of a haulage truck to insure that it is safe
to approach the truck.

(¢) Vehicles shall follow at a safe distance:
passing shall be limited to areas of adequate clear-
ance and visibility.

(d} Men shall not work or pass under the
buckets or bonds of loaders in operation.

{e) Drivers shall drive their trucks accerding to
the condition of the road and the weather. At notime
shall truck speeds exceed the safe predetermined
speed limit that has been established on that haul
road.

{f) Haulage trucks traveling in the same direc-
tion, shall not pass any vehicle until signals have
been exchanged between both drivers and the vehicle
to be passed pulls to the right side of the road.

(g) Haulage trucks shall maintain a safe dis-
tance between the truck they are following. Other ve-
hicles shall maintain aminimum of one (1) car length
foreach ten (1G) m.p.h. of travel in back of the vehicle
they are following.

{h} When approaching a state or county road,
drivers shzll maintain their trucks under control to
stop, vield right of way, or obey the signals of a flag-
man.

(i) When the body of a haulage unit is being
raised, no person will be permitted in close proximity
where they may be endangered.

) Materialsor equipment required inthe cabof
haulage equipment shalil be adequately secured.

34.5. Parked vehicles.

(a) Lights, flares, or other approved warning
devices shall be adequately located when parked
equipment ¢reates a hazard to vehicular traffic.

(b) Mobile equipment shall not be left unattend-
ed unless the brakes are sef, the wheels shall be
turned into a bank or berm, or shall be blocked, when
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such equipment is parked on a grade,
34.6. Emplovee parking and mantrips.

{a) On all active surface mines, a designated
area'shall be provided for parking of employee’s vehi-
clas.

{b} No vehicle or other conveyance used to
transport persons to and from work areas at surface
mines shall be overcrowded and zil persons shall ride
in 2 safe position,

(c) All mantripsshall have ten (10} unit first aid
kits, and audible warning devices,

£38-3-35. Auger Mining.
35.1._ Proximity to underground workings.

{a) Auger mining should not be done in proximi-
ty to active underground workings unless the work is
coordinated with the underground plan or workings.
Auger holes should not be drilled so as to: {1)disrupt
the ventilation systems of active underground mines;
(2) create inundation hazards to active underground
mines, and (3) cause damage te the roof and ribs of
active and underground roadways.

{b) Auger hcles should not intersect under-
ground mine workings known to contain or suspected
to contain dangercus quantities of impounded water,
excent to de-water such areas under controlled condi-
tions and then only after all necessary precautions
have been taken to safeguard life and property.

35.2. Safeguards - auger areas generally.

(a) Adequate approved means shalil be provided
to prevent unauthorized persons from entering areas
where coal has been removed.

(b} Warning signs shall be posted conspicuously
at the entrances to abandoned auger operations.

{(c) Completed auger holes shall be blocked with
highwall spoil to a minimum height of one (1) foot
above the coal bed and to within one thousand {1,000)
feet of the active holes.

(d) Adequate precaution shall be taken when
any auger hole or holes are not blocked with highwall
spoil to insure unauthorized entry,
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(e) All haulroads entering zuger pits shall be
barricaded to insure against unauthorized vehicles
when auger holes are left unguarded.

35.3. Protection of workers.

{(a) No person or persons shall enter an auger
hole until a qualified employee has determined by
recognized means of detection whether the air within
the hole i3 of good quality and does not contain meth-
ane or is deficient in oxygen The examiner shall
wear a lifeline that extends to the hands of a person
on the surface.

{b) Persons entering an auger hole should ex-
amine and test its walls for danger from falling mate-
rials. Any hazardous conditions found should be cor-
rected before any other work is done or the hole vacat-
ed and suitable danger boards placed across its en-

trance.

{c) Augers whichare provided withwalkwaysor
platforms, where practicable shall be equipped with
safe handrails. o

35.4. Auger operations.

(a) Haulage trucks awaiting loading shall park
a szfe distance from the highwali and spoil bank.

{b) No person ar persons other than the auger
crew shall be allowed on or around the auger when in
operation unless in line of duty.

(c) Only the truck being loaded and one (1} other
truck shall be in the auger pit.

(d} Open lights and smoking materiais are pro-
hibited in auger holes.

(e) "No Smoking" signs shall be posted in close
proximity where auger holes are being drilled.

i{f) When auger holes first penetrate abandoned
or mined out underground workings, and as frequent-
ly thereafter as these workings are penetrated a qual-
ified employes should determine, by recognized
means of detaction, whether or not methane or oxygen
deficient air is present or is being emitted in danger-
ous quantities. '

(g) The operator shall not leave the controls
while the auger is being operated.

{h} No person or persons shal! be allowed to be
on the top of the cab of the carriage engine for any
reasen while it is moving, or when the auger train is
in motion.

(i) Partitions of coal between auger holes shall
be adequate enough to suppert highwall when auger-
ing operations are being performed,

{j) Partitions of coal between auger holes shall
not be recovered by other methods of mining without
the approval of the Director of the Department of En-
ergy,

(k} Adequate illumination shall be provided for
wark areas after dark.

(1) Persons shall keep clear of the auger train
while it is in motion and shall not pass under or over
an auger train, except where suitable crossing facil-
ities are provided. Persons shall keep clear of auger
sections being swung into position.

{(m) Where practicable, no persons shallbeina
direct line with the boreholes during mining opera-
tions.

35.5. Methane and oxygen.
(2) Auger mining equipment shall not be aper-
ated in the vieinity of auger holes emitting dangerous
quantities of methane or air until the atmosphere has

been rendered harmless.

(b} Internal combustion engines in the vicinity

of auger holes shall be stopped while auger holes are

being inspected,

{c) Combustible materials, dinner pails, or oth-
er supplies shall not be stored in auger holes.

(d) Auger mining machines shall be equipped
with a permissible {lame safety lamp or other detector
approved by the director.

{e} In each auger mining crew there shail be a
person quzlified in the care and use of permissible
flame safety lamp or other approved oxygen detecting

measuring device.

{f) Tests for oxygen deficiency shall be conduct-
ed with a permissible flame safety lamp or other
means zpproved by the director and all tests for meth-
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ane shall be conducted with an approved methane de-
tector, B C

{g) When an auger hole penetrates an aban-
doned or mined out area of an underground mine,
tests for methane and oxyvgen deficiency shzall be
made at the collar of the hole by a qualified person.
using approved devices to determine if dangerous
quantities of methane or oxygen deficient air are
present or being emitted. [f such is found no further
work shall be performed until the atmoesphere has
been made safe. _

35.6. Inspections,

{a) Auger operators shall inspect their machine
before starting and operating o determine such ma-
chine is in a safe operating condition and all safety
equipment is provided.

(b) No work shall be performed under any over-
hang Whenacrew isengaged in connecting or discon-
necting auger sections for maintenance, repair, or
other reasons besides regular operations, at least one
(1} person shall be assigned to observe the highwall
for possible movement.

(¢) The face of all highwalls, for a distance of
one hundred (100} feet on both sides of each drilling
site, shall be inspected by the auger opera‘or and the
foreman before any augering operation is performed.
All loose hazardous material shall be removed from
the highwall before persons are permitted to enter the
drilling area,

§38-3-36. General Provisions,

36.1. Horseplay - Horseplay, practical jokes, wres-
tling, fighting or other actions which threaten per-
sons with personal injury, causing them to fear for
their personal safety or causing damage resulting in
interference with safe operations shall be prohibited.

36.2. Alcohol and drugs - Persons under the infiu-
ence of aleohol or drugs shall not be permitted on a
surface mine or attendant facility.

36.3. Housekeeping - Paths, walkways, stairways,
and rcadways shall be kept free of cbstructions.
Structures and inside work areas shall be kept free of
oil, coal spillage, litter, and coal dust accumulations.

36.4. Smoking - Smoking or open Mlames shail not

be permitted in the following areas:

" Within 50 feet of expinsive storage area;
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Within 150 feet of lammable liquid storage areas;
Within 150 feet of liquified and nonliquified gas
storage areas;

Within 150 feet of the proximity cf auger holes.

36.5. Compressed air or gases.

(a) Safety chains or suitable locking devices
shall be used at connecticns to machines or high-pres-
sured hose lines where a4 connection failure would cre-
ate z hazard.

(b) Compreszors and compressed-air receivers
shall be equipped with automatic pressure relief
valves, pressure gauges, and drain valves.

{¢) Allhogses exceeding one-half (1/2) inch inside
diameter shall have a safety device at the surface of
supply at the branch line to reduce pressure in case of
hose failure,

36.8. Noworking alone - No person shall be as-
signed, or allowed. or be required to perform work
alone in any area where hazardous conditions exist
that would endanger his safety unless he can commu-
nicate with others, can be heard, or can be seen.

35.7. Stockpiles- Coalshall not be stackpiled at
or near exposed or buried gas lines.

36.8. Reclaiming hazards - No person shall be
permitted to walk or stand immediately above a re-
claiming area at or near a slurrage or storage pile
where the reclaiming operations may expose himto a
hazard.

$38-3-37. Blectrieity.
37.1. Performance of electrical work.

(a) No electrical work shall be performed on
low-, medium-, or high-voltage distribution circuits or
equipment, except by a qualified person or by a person
trzined to perform electrical work and to maintain
electrical equipment under the direct supervisionof a
qualified person. Disconnecting devices shall be
locked out and suitably tagged by the person who per-
forms such work, except that in cases where locking
out is not poasible, such devices shall be open and
suitably tagged by such person. They shail be re-
moved only by the person who installed them or if
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such person is unavailible, by 2 qualified person au-
thorized by the uperator or his agent, Suitably tagyed,
as used in these sections, means that a sign such as,
"Danger, Hands Off, Do Not Close, Men Working On
Line”, shall be attached to the locked switches. The
signs ir taws shall bear the name, date, and certifica-
tion of the workman who instailed the tag. Keys used
tu lock out switches shall be kept only on the person
who is performing the work on the equipment and his
immediate supervisor. Such locks shall be provided
by the operator

(b) All power circuits and electrical equipment
shail bedeenergized before work is performed on such
circuits and equipment, except when necessary for
troubleshuoting or testing,

37.2. Transformers.

(a1 All surface transformers, uniess of the con-
struction which will eliminate shock hazard, or un-
less instulled at leusy eight 18) feet above ground,
shall he enciosed In 2 house or surrounded by a fence
at least six 18] feet high. If the enclusure is of metal, it
shall he grounded effectively, the gate or door to the
enciasure shall be Kept locked at all times, unless
authuorized persons are present. o

tby Transformers shull be provided with ade-
quate overload protection,

{¢) "Danger - High Voltage"” signs with voltage
indicated shall be posted conspicuously at all trans-
former enclosures, high potential switch hourds, and
other high potential installations,

37.3. Electrical equipment generally,

ta)Capacitors used for power factor connections
shall have suitable drain off resistors or uther means
to protect workmen agiinst electrical shock following
removal of power.

{b) Dry insulated platformus of rubber or other
suitable nonconductive materiul shall be keptin place
at each switchbeard and at stationary machinery
where shock hazards exists.

{c) Reverse current protection shall be provided
at storage hattery charging stations to prevent the
storage batteries from energizing the power ¢circuit in
the event of power fullure.

(d) All electric conductors shall be sufficient in
size and have adeguate current carrying capacity and
be of such construction that a rise in temperature re-
sulting from normal operation will not damage the in-
sulating materials. In ne case will the requirements
be less than set forth in the current National Electric
Code.

(e} All electrical connections or splices and
conductors shall be mechanically and electrically effi-
cient and suitable connectors shall be used. All elec-
tric connections or splices and insulating wires shall
be reinsulated at least to the same degree of protec-
tion as the remainder of the wire. Splices made shall
provide continuity of all components.

“(f) All power wires, except trailing cables on
_mobile equipment, specially designed cables conduct-
ing high voltage power shall be supported on well in-
stalled insulators and shall not contact different po-
tential passes within eighteen (18} inches of each oth-
er, such czbles shall be insulated to the potential of
the highest voltage wire or cable,

{gi All electrical equipment shall be provided
with switches or controls that are safety designed,
“constructed, and installed. Power cable, trailing ca-
ble or conductor couplings or connections cannot be
connected or disconnected while under load.

{h) Single phase loads such as transformer pri-
maries shall be connected phase to phase.

37.4. Testing maintenance and repair of electrical
equipment.

(a) All electrical equipment, except circuit
breakers, shall be examined dailv, by a competent
_person to assure sale operating condition. Ali electri-
cal equipment shall be examined monthly, tested and
properly maintainedby acertified electrician. Whena
potential dangerous condition is found on electrical
equipment, such equipment shall be removed from
service until the condition is corrected by a certified
electrician. A record of such examination and the ac-
tion taken when the potential dangerous condition is
found shall be kept and made available to an auther-
ized representative of the Director of the Department
of Energy and to the miners at such mine.

(b) Circuit breakers and their auxiliary devices
shailbetested and examined at least once each menth
by a qualified person and a record of such examina-
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tionshallbe kept and made availuablie toan authorized
representative of the director and to the miners at
such mine. Circuit breaker tests shall includa:

(1) Breaking continuity of the ground check
conducror where ground check monitoring is used.

{2) Actuating all of the auxiliary protective
retays, and,

(3) Visual observation uf all components of
the circuit breaker and its auxiliary devices.

Suchrepairsoradjustmentsasare indicated

by suchtestsandexamination shall becarried outim-

mediately.
7.5. Cireuit breakers.

(a) Automatic eircuit breaking devices or fuses
of the correcttype and capacity shall be installed so as
to protect all electrical equipment and circuits
against short circuit and overload Three (3) phase
motors onelectrical equipment shall be provided with
overload protection that will deenergize all three (3)
phases in the event that any phase is overloaded. As
used in this section, adequate current interrupting
capacity requires that the {use or circuit breaker is
capable of interrupting the maximum short circuit
current that the eircuit may conduct without destruc-
tion to the device.

(b} Electric equipment shzll be provided with
devices that will permit the equipment to be
deenergized quickly in the eventof an emergency.

{c) One {1) circuit breaker may be used to pro-
tect two (2) or more branch circuits If the circuit
breaker is adjusted to afford over current protection
for the emallest cenducter.

{d) When not in use, power circuits shall be
deenergized on idle days and idle shifts except that
rectifiers and transformers may remain energized,

(e} Power circuits serving three (3) phase alter.
nating current equipment serving partable or mobile
equipment shall be protected by suitable circuit
breakers of adequate interrupting capacities which
_ are properly tested and maintained as prescribed by
the director. Such breakers shall be equipped with
devices to provide protection agiinst under voltage,
grounded phase, short circuit and over current,
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{f) Disconnecting devices shall be installed at
the heginning of branch lines in high voltage circuits
and equipped or designed in such a manner that il can
e determined by visual abservation that the circuitis
deenergized when the swiitches are open. :

{g) Circuithreakersand disconnecting switches
shall be marked for identification.

37 8. Cables.

{a} Cables shail enter metul frames. of motors,
splice hoxes and electrical compartments only
through proper fittings, When insulated wire, other
than cables pass through metal frames, the hols shall
he substantially bushed with insulated bushings.

(b} Traliing cahles shall he clamped to ma-
chines in a manner to protect the cables from damage
and to preventstruinonthe electrical connections, No
cable will be hung ina manner which will damage the
insulation or conductors,

() Trailing cahles shall be andequately protect-
ed to prevent damauge by mobile equipment.

(d) Short circuit protection for trailing cubles
shall be provided by un automatic circuit breaker ar
other no less effective device, approved by the direc-
tor, of adequate current interrupting capacity in each
ungrounded conductor. Disconnecting devices used to
disconnect power from trailing cables shall be plainly
marked and identified and such devices shall be
equipped or designed in such 2 manner that it ¢can be
determined by visual observation that the power is
disconnected and shall be labeled to show which unit
they control.

(e) Cable couplers shall be constructed so that
the ground check continuity econductor shall be bro-
ken first and the ground conductor shall be broken
last when the coupler is being uncoupled.

() Whentweo(2)or more trailing cables junction
to the same distribution center, means shall be pro-
vided to assure against connecting the trailing cabie
to the wrong size circuit breaker.

{g) Temporarysplices intrailing cables shall be
made in a4 workmanlike manner and shall be mechan-
ically strong and well insulated. Trailing cables or
hand cables which have exposed wires or which have
splices that heut or spark under load shall not be used.
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As used in this section, the term splice medns a me-
chanical joining of one (1) or more conducters that
have besn severed. .

in) When permanent splices in trailing cables
are made, they shallbe: -

(1) Mechanically strong with adequate eleg-
trical conductivity and flexibility;

{2) Effectively insulated and sealed so as to
exclude moisture: ..

(3) Vuicanized or otherwise treated with
suitable materials to provide flame-resistant quali-
ties and good bonding to the outer jacket, and:

(4) Madainaccordance with the manufactur-

ers specifications. - -
{1} Trailing cables for medium voitzge circuits

shall include grounding conductors, a ground check
conductor, and grounded metallic shields around each
power conductor or a grounded metallic shield over
the assembly, except that on equipment employing

(c) Metallic frame, casing, and other enclosures
ofelectrical equipment thatcan become alive through
failure of insulation or by contact with energized
parts shall be grounded, and shall have a ground mon-
itoring system, to monitor continuously the ground-

ing circuit, to assure continuity, such ground check

circuit shall cause the circuit breaker to open when
either the ground or pilot check wire is broken, or
other not less effective device approved by the direc-
tor or his authorized electrical representative, to
assure such continuity, except a temporary waliver
may be permitted by the Director of the Department
of Energy, on a mine to mine basis if he determines
that such equipment is not available,

(d)Ininstances wheresingle phase one hundred
ten (110)-two hundred twenty (220) volt circuits are
used to feed electrical equipment, the only method of

. grounding that will be approved is the connection of

cable reeis, cables without shields may be used if in-

sulation is rated two thousand (2,000} volts or more.

37.7. Grounding.

(a) all metallic shields, armours and conduits
enclosing power conductors will be electrically con-
tinuous throughout and shall be grounded by method
approved by anauthorized electrical representative of
the director. Where grounding wires are used to
ground metallic shields, armours, conduits, frames,
casings and other metallic enclosures, such ground-
ing wire will be approved if:

{1) Where the power conductor used is
#BAWG or larger, the cross sectional zrea of the
grounding wire is at least one-hzaif (1/2) the cross
sectional area of the power conductor.

{2) Where the power conductor used is less

all metallic frames, casings or other enclosures of
such equipment to a separate grounding conductor
which established a continuous connection to a
grounded center tap of the transformer.

(e} Where hatteries are being charged without
removing them from mobile equipment, or are sitting’
on wooden blocks, the frames of the machine or bat-
tary case shall be grounded to the grounded frame of
the charger to prevent the machine from becoming
alive through failure of insulation in the charger. All
ground conductor connections shall be clamped or
boltad connections.

{f) All buildings and structures shail be sarth
grounded if they are constructed of metal. Also, any
building or structures which eould become alive with
electrical energy shall be effectively grounded.

{g) Guy wires from poles supporting high volt-
age power lines shall be securely connected to the sys-
tem grounding medium or shall be provided with in-
sulators rated at the highest voltage instzlled near
the pole end.

37.8. Energized lines generally,

than 6AWG, the cross sectional area of the grounding wire is

equal to the cross sectional area of the power conduc-
tor,

{b) The attachment of grounding wires to other
grounded power conductors will be approved if sepa-
rate clamps, suitable for such purpose, are used and
installed to provide a seiid connection.

31

(a) All guy wires shall be marked or flagged
when equipment is working in the area.

(b) Energized power lines crossing an access
road or work area shall be identified by warning signs
visible from each direction. Warning signs shall in-
clude height if lines for clearance and made of reflec-
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tive material. Innoeventshallany high voltage pow-

er line be installed less than fifteen (15} feet above

ground, walkways, or working areas,

(c} All equipment near energized power lines
with the following voltages shall maintain the foilow-
ing clearances: one hundred (100) to sixty-nine thou-
sand (89,000) - ten (10) feet; sixtv-nine thousand
(69,000) tc one hundred fourteen thousand (114,000) -
twelve (12) feet; one hundred fifteen thousand
(115,000) to twe hundred twenty-nine thousand

(229,000) - fifteen (13) feet; two hundred thirty thou-

sand (230,000) to three hundred forty-four thousand
(344,000) - twenty (20) feet; three hundred forty-five
thousand (345,000) te four hundred ninety-nine
(499,000) - twenty-five (25) feet, five hundred thou-
sand (500.000) or more - thirty-five {35) feet.

{d) All personnel, except those directly inveived
in the operation, shall stay clear of the equipment
working near energized lines.

(e) If equipment comes in contact with an ener-
gized line, the operator shall stay in the equipment
until notified by a certified electrician or foreman
that the line is deenergized.

() Allelectrical wiring and equipment installed
shall meet the requirements of the current National
Electrical Code.

37.8. High voltage.

{a) High voltage lines on the surface shall be
deenergized and grounded before work is performed
on them, except that repairs may be permitted, in the
case of energized surface high voltage lines, if such
repairs are made by a qualified person in accordance
with the procedures and safeguards, including, but
notlimited to, a requirement that the operator of such
mine provide tests, and maintain protective devices
in making such repairs. No work shall be performed
on any high voltage line on the surface which is sup-
ported by any pole or structure which also supports
other high voltage lines until all lines supported on
that pole are deenergized and grounded.

(b} No high voltage lines shall be regarded as
deenergized far the purpose of performing work on it
until it has been determined by a qualified person
that such high voltage line has been deenergized and
grounded. Such qualified person shall, by visual ob-
servation, determine that the connecting devices on
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greater than fifteen thousand (15,000) voits,

the high voltage circuit are in open position and in-
surethat each ungrounded conductor of the high volt-
age circuit upon which work is to be done is properly
connected to the system grounding medium.

{c) An energized high voltage line may be re-
paired only when the operator has determined that
such repairs cannot be scheduled during period when
the power circuit could be properly deenergized and
grounded. Such repairs will be performed on power
circuits with & phase to phase nominal voltage no
The
weather conditions shali be noted so that it would not
interfere with such repairs or expose those persons
assigned to such work to an imminent danger. The
operator shalldesignate a person qualified to perform
such work as the person responsible for carrying out
such repairs. Inorder to insure protection for himself
and other interested persons assigned to performsuch
repairs from the hazards of said repairs, he must pre-
pare and file with the operator; {1) a general descrip-
tion of the nature and location of the damage or defect
to be repaired; (2) the general plan to be followed in
makingofsuchrepairs; (3} astatement that a briefing
of all qualified persons assigned to make such repairs
was conducted informing them of the general plan,
their individual assignments, and the dangers inher-
ent in such assignments; (4} a list of proper protective
equipment and clothing that will be provided and
such other information as the person designated by
the operator feels necessary tc describe properly the
means or methods to be employed in such repairs. All
statements obtained by the operator shall be recorded
and contain a notation of the time, date, locaticn and
general nature of the repairs.

id)Whentwo(2) or more personsare workingon
anenergized high voltage surface line simultaneously
and anvone of them is within reach of another, such
persons shall not be allowed to work on different
phases or equipment with different potentials.

ie) All persons performing work on energized
surface high voitage iines shall wear protective rub-
ber lineman’s gloves, sleeves, and climber guards if
climbers are worn, Protective rubber gloves shall not
be worn wrong side out or without protective leather
glaves. Protective devices worn by a person assigned
to perform work on high veoltage surface lines shall be
worn continuously from the time he leaves the ground
until he returns to the ground and if such devices are
emploved for extended periods, such persensshall vis-
ually inspect the equipment assigned him for defects
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before each use and in no case, less than twice each
day.

(f} All rubber protective equipment used for
work on energized high voltage surface lines shall be
electrically tested by the operator in accordance with
ASTM Standards, part 28 published February, 1968,

(g) Disconnecting or cutout switches on'ener-
gized high voltage surface lines shall be operated only
with insulated sticks, fuse tongs or puliers which are
adequately insulated and maintained to protect the
operator from the voltage to which he is exposed.
Whensuchswitches arsoperated from the ground, the
person operating such devices shall wear protective
rubber gloves.

(h) No new additional ¢ircuits may be tled to 2
high voltage surface line when such line is energized,

(i) Solely for purposes of grounding ungrounded
high voltage power systems grounded messenger
wires used to suspend the cable of such system may be
used as a grounding medium.

(j) All high voltage circuits suppiying portable,
mobile or stationary equipment shall contain either a
direct or derived neutral which shall be grounded
through a suitabie resistor at the source transformer
and a grounding ecircuit originating at the grounded
side of the grounding resistor shall extend along the
power conductors and serve as a grounding conductor
for the frames which receives power from that circuit.
The grounding resistor shall be of the praoper ohmic
value to limit the voltage drop in the grounding eir-
cuit external to the resistor to not more than one hun-
dred (100 volts under fauit conditions, the grounding
resistor shall be rated for maximum volt current con-
tinuously and insuiated from ground for a voltage
equal to the phase to phase voltage of the system.

(k) High voltage resistant grounded system
serving portabie or mobile equipment shall include a
fail safe ground check cireuit fo monitor continuously
the grounding circuit to assure continuity and the fail
safe ground check circuit shall cause the eircuit
breaker to open when either the ground or pilot check
wire is broken or other no less effective device ap-
proved by the director or his authorized representa-
tives to assure such continuity.

1y High voitage cables used in resistant ground-
ed systems shall be equipped with metallic shields
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around each power conductor with one (1) or more
ground conductors having a total cross sectional area
of not less than cne-half (1/2) the power conductor and
with an insulated internal or external conductor not
smaller than #10AWG for the ground continuity
check circuit.

37.10 Movement of electrical equipment,

(a) Power centers, portable transformers, cable
couplings and enclosures shall be deenergized before
they are moved {rom one {1} location to another. Ex-
cept that when equipment powered by source other
than such centers or transformers is not available the
director may permit such centers or transformers to
be moved while energized if he determines that such

‘equivalent or grezter hazard may otherwise be creat-

ed and if they are moved under the supervision of a

“qualified person, and ifsuch centers and transformers

are examined prior to such movement by such person
and found to be groundad by methods approved by an
authorized representative of the director and other-
wise protected from hazard to the miner. A record
shall be kept of such examination.

{b} High voltage cables other than trailing ca-
bles shall not be moved or handled at any time while
energized as permitted under this section.

(¢) Energized high voltage trailing cables may
be moved only by a qualified person and the operator
of such mines shall require that such person wear ap-
proved and tested insulated workmen's gloves.

37.11. Other electrical apparatus or areas.

{a) Ladders for electrical work shall be of non-
metal type,

(b) No electrical machinery or apparatus shall
have unguarded exposed energized parts.

(¢} Lighting plants shall be located so as not to
obstruct or be z safety or health hazard to any partof
the mining operation or miners.

(d)} Employees performing work that requires
them to come In contact with electrical equipment
involving shock hazards shall be provided with suit-
able insulating gloves. Suitable insulation shall be of
approved type that will protect such person from volt-
age to which he is exposed. All such protective equip-
ment shall be furnished by the operator.
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{e} Rooms in which circuit breakers or controls
are installed shall have two (2} separate and distinet
travelable passageways, designated as escapeways.

{f) Open flame in or about surface structures
shall be restricted to locations where it will nct cause
fire or an explosion,

(g) All lights with less than eight (8) feet gver-
head clearance shall be guarded and the lamps be in-
stalled in weatherproof sockets. Lamps installedina
hazardous area must be of substantial construction
and fitted with a glass enclosure,

§38.3-38. Hand-Held Electric Drills and Rotating
Tools; Trailing Cables.

38.1. Electricdrillsand other electrically operated
rotating tools intended to be held in the hand shall
have the electric switch construeted so as to break the
eireuit when the hand releases the switch or shall be
equipped with friction or safety cluiches.

§38-3-39. Installation of Lighting.

39.1. Electric lights or other approved methods of
lighting shall be installed so that they do not come in
contact with combustible materials, and the wires
shall be supported by suitable insulators and fastened
securely to the power conductors.

§38-3-40. Compressed Gases and Welding,

40.1. Handling and use of welding or cutting
equipment generally.

(a) The elothing of any person using any weld-
ing or cutting equipment in or about a surface mine
shall be reasonably free of petroleum products. When
handling oxygencylinders or apparatus the use of oily
hands or gloves is prohibited.

(b} Compressed gases shall not be used under
direct pressure from tanks or cylinders but must be
used under reduced pressures not exceeding that rec-
ommended by the manufacturers.

{c) At no time shall compressed air be directed
toward a person when in use,

{d) A suitable wrench designed for compressed
tanks shall be in the possession of the person author-
ized to use the equipment.
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(e) Oxygenand gas cvlinders and their contents
shall be used sclely for their intended purposes.

(N Onlyanapproved type spark-lightershall be
used for lighting torches.

(g} &1] welding and cutting equipment shall be
continuously maintained in a safe condition.

40.2. Storage of compressed gas cylinders.

{a) Cylinders shall be securely stored in an up-
right position with valve protection caps hand tight.
The storage area shall be well ventilated, protected
and at least twenty {20) feet from highly combustible
materials such as oil or other flammables,

(b) Signs at storage areas of cylinders shall be
conspicuously posted, "Danger No Smoking, Matches
or Open Flame"

{c)Whenstoringoxygencylindersandacetylene
or other fuel gas cylinders inside buildings, a mini-
mumdistance of twenty (20} feet or a noncombustible
barrier at least five (5) feet high having a fire resis-
tance rating of at least one-half (1/2) hour shall be
maintained between the oxygen cylinders and other
fuel gas cylinders.

40.3. Transportation of compressed gas cylinders.

(a) When tanks and cylinders are not used and
they are being transported, valve protection caps
shall be placed on all tanks or cylinders. Oxygen
tanks, gas tanks, or cylinders shall not be transported
with the hoszes or gauges attached.

(b} When transporting cylinders, they shail be
securely mounted with regulators removed, cvlinder
valves closed and protective valve caps replaced.

{¢) Gas cvlinders shall not be transported on
vehicles used fo transport employees unless separate
approved compartments are provided.

40.4. Welding preparations.
{a) Person or persons assigned to use and work
with welding and cutting tools shall be properly in-

structed of their uses and fully understand the danger
of their misuse.

{b} All persons welding, cutting, heating, braz-
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ing or soldering shall be provided with goggles or
shields. gloves, safe type spark-lighter and proper
torch tip cleaner.

(¢} Prior to welding, cutting, heating, brazingor
soldering in areas likely to contain methane, an ex-
aminaticnshall be made by 2 qualified person with an
approved device. Examinations for methane shall be
made immediately before and periodically during
welding, cutting, heating, brazing or scldering and

bottle valve, such valve shall be closed and the gas
released from the reguiator.

(h) Empty cylinders shall be marked as such

~ and removed from the work area immediately.

(i) Oxygen and acetylene tanks or cylinders or
compressed gases shall be protected from power lines
or energized electrical machinery or equipment.
These tanks or cviinders shall be kept away from the

such work shall not commence or _¢ontinue in air  place where the cutting is being done in order to pre-

which contains one percent (1) or more methane.

(d) Welding operations shall be shielded when
necessary and the area shall be well ventilated,

() Fire watchers shall be used whenever weld-
ing, cutting, heating, brazing or scldering is perform-
ed at locations where a fire hazard exists.

(f) Adequate fire protection shall be provided at
the location where welding, cutting, heating, brazing
2nd soldering is performed.

40.5. Acetylene welding.

(a) Only approvad apparatus such as torches,
regulators, pressure reducing valves, hoses, back flow
check valves and gas cylinders shall be used.

{b) Back flow check valves shail be attached to
the exhaust side of a regulator before using.

(¢} Repairs involving the pressure system of
compresscrs, receivers, or compressed-air-powered
equipment shall be prohibited until the pressure has
been relieved from the part of the system to be re-
paired,

{d) Gas cvlinders shall be protected from cen-
tacting sparks, hot slag or flame during welding, cut-
ting, heating, brazing or soldering,

{e) Regulators shall be adequately attached to
the cylinders before using their contents.

() The cylinder valve shall be opened partially
for an instant, then closed before connecting a regula-
tor. Such person performing said act shall stand to
one {1) side (not in front) of the outlet when opening
the cylinder valve.

{g) When removing a regulator from a cylinder

vent damage or accident and to prevent heat from af-
fecting such tanks or eylinders.

40.6. Electrical welding.

(a) All connections at the welding machine shall
be checkad before starting such operations.

(b) The ground lead shall be adequately attach-
ed te the work.

(c) Magnetic work clamps shall be free of adher-
ent metal particles or spattex on contact surfaces.

(d) Coiled welding cable shall be adequately
separated to avoid serious overheating and damage to
cable insulation.

(e} The welding machine frame shall be ade-
quately grounded.

(f) The welding machine shall be free of leaks,
cooling water, shielding gas and engine fuel.

{g) Proper switches shzll be provided for
deenergizing the welding machine,

{h) Electrode holders shall be located so they do
not make electrical contact with persons, conducting
objects, fuel or compressed gas cylinders, Energized
electrode holders may be laid down or placed only in
approved nencenductive trays or holders.

{1) There shall be splice-free cables within ten

" (10} feet of the slectrode holder.
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(i) The welding cable shall not coil or loop
argund perts of the welder's body.

(k) When welding hasceased for any substantial
pericd of time, all electrodes shall be removed from
holders, Holders shall be located so that aceidental
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contact cannot occur.

{1’ Where work permits, arc weidersshall been-
closed by individual booths or non-comhustible
screens painted with a finish of low reflectivity such
as zinc oxide or lamp black.

10.7. Safety Hazards,

{a) Welding, cutting, and burning shall be pro-
hibited in dusty areas.

(b) After welding operations, the area where
metal particles could come into contact with other
worlkters, shall be posted with signs to provide warn-
ing. '

(¢} Weldersshallreportany equipmentdefector
safety hazard to their supervisor and discontinue
welding until safety has been assured,

40.8. Maintenance and repairs

(@) Cylinders, valves, couplings, regulators,
hoses and apparatus shall be kept free from oil, dirt,
greasy substances, and maintained in good condition

(b) Test for leaks on hoses, valves, or gauges
shall be made with a2 soft brush and soapy water or

soap suds. -

(¢) Welding machines, electrodes, and cables
shall be examined weekly for wear and/or damage.

§38-3-41. When Respiratory Equipment to be
Worn; Control of Dust.

41.1. Men exposed for short periods to gas, dust,
fume, and mist inhalation hazards shall wear permis-
sible respiratory equipment. Dust shall be controlled
by the use of permissible dust collectors or other ap-
proved methods.

§38-3-42. Nontitled.
42.1.

{a) Immediately prior to the beginning of each
working shift, all equipment except licensed vehicles
subject to state highway inspection requirements
shall be examined by the equipment operator or a me-
chanie if designated by the foreman in charge of the
operation daily for safety defects. The person per-
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forming such examination shall record his findings in
ink or indelible pencil on a form approved by the di-
rector; such form shall be given to the mine foreman
ning of the start of the working shift. The person
performing the above examination shaill sign the re-
port form and the foreman receiving such form, shall

initial upon receipt. A record of all above such exami-

nations shall be maintained for thirty (30} days and
made available to an authorized representative of the
directer and to the miners at the mine,

(b) Immnmediately prior to the beginning of each
working shift, equipment operated by independent
contractors in the removal of coal and overburden on
a surface mine shall be examined by the equipment
operator for safety defects. The person perfoerming
such examination shall record his findings in ink or
indelibie pencil on a form approved by the Director;
such form shall be signed by the person performing
the examination and such form shall remain with the
vehicle for thirty (30) days and upon request be made
availabie to an authorized representative of the Di-
rector.

{¢) Imminent danger equipment defectsshall be
corrected before the equipment is put into operation.

42.2. Operation of shovel, draglines, tractors,
backhoes, loaders, ete.

(a) Equipment operators shall cease operating
their equipment when any person is within such prox-
imity as to be endangered.

(b) Operators ¢f shovels, draglines, and
backhees shall sound a signal distinguishable from
the surrounding noise level such as a whistle, bell,
horn or other approved device, before moving forward
or backward, and all persons not in the clear shall
respond immediately.

(¢) Equipment operators shall not leave their
cabs without lowering all raised squipment to the
4ground.

(d) When the equipment operator is present,
men shall notify him before getting on or off his
equipment.

{2} Persons shall not be permitted in the imme-
diate vicinity of shovels, draglines, and backhoes un-
less in the line of duty.
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(f} Walkways and platforms on shovels,
draglines and backhoes shall be maintained in a safe
condition and shail be equipped with safe handrails,
toe boards, walkways and platforms.

{g) Equipment that revolves in a horizontal arc

on a turntable shall have a minimum clearance of

four (4) feet from the highwall or other obstructions.

{h) The operator of shovels, draglines, and
backhoes shall have a general knowledge of the loca-
tion of his oiler ar all times.

(i) Operators of shovels and draglines shall not
leave their cabs to wet the digging brake or dog, un-
less the master clutch is in the "off" position. Opera-
tors of shovels and draglines shall nave visual con-
tact, when possible, with the person assigned to set-
ting the digging brake or dog.

(j) Operators shall not leave the cab of the shov-
el, dragline or crane without placing the controls into
the "Off" position. If the power should fail, the con-
trols shall be placed in the "Off" position,

(k) All ropes shall be securely attached to the
drum and the dipper by at least four (4} suitable wire
rope clips or propérly wedged. Drums shall have at
least three (3) wraps of cable on at all times.

{1)Riding a dipper or bucket shail be prohib-
ited.

42 3. Maintenance and repairs.

(a) All safety equipment on all machinery shall
be maintained in a safe working condition.

{b) Mobile and stationary equipment shall be
maintained in safe operating condition and equip-
ment in unsafe condition shall be removed from serv-
ice immediately. .

{¢) Good housekeeping shall be practiced on all
equipment. All heavy duty equipment shall be
cleaned as necessary {o maintain the equipment rea-
sonabiy free of combustibie substances,

{d) Men shall not work on or from a piece of mo-
bile equipment in a raised position until it has been
securelv blocked in place.

{e) Nowork shall be performed under machiner-

¥ or equipment that has been raised until such ma-
chinery or equipment has been securely blocked in
place. '

(f) While greasing or doing repair work on a
boom of a shovel, dragline, or backhoe, the boom shall

_be lowered to a position whereby the work can be done

from the ground or the workmen shall use safety
belts, This does not apply on shovels, draglines, or
backhoes that are equipped with safe handrails or
ladders.

(g) Dippers of buckets or shovels, draglines and
backhoes shall be lowered for repairs.

(h) Repairs or maintenance shall not be per-
formed on equipment until the power is off and the
equipment is blocked against motion, except where
the movement of the machine or parts is necessary to
make adjustment.

42 4. Warning devices, lights, brakes.

{a) Dump trucks used to haul coal or other ma-
terial shall be equipped with an approved automatic
warning device which shall give a clearly distinguish-
able alarm when such equipment is in reverse.

{b) Equipment such as fork lifts, front-end load-
ers, tractors, dozers, and graders shall be provided
with an approved audible warning device,

(c) Lights shall be provided on both ends of
equipment when equipment is being worked other
than during daylight hours. Also lights on both ends
of equipment shall be provided during other exiating
conditions such as fog, etc.

(d} Power driven mobile equipment shall be
equipped with adequate brakes, Alltrucks and front-
end loaders shall be equipped with adequate parking

brakes.
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42.5. Dump trucks and dumping.

(a) Dump bodies of trucks shall be properly
blocked when raised for any purpose except dumping
of load.

(b) No person shall be permitted in or on the
cargo space of dump trucks while being loaded with
coal or other materials.
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{c) No person shall be ailowed in the cabor a
dump truck while the truck is being loaded with pow-
er shovel, front-end loader, or backhoe unless the cab
is shielded.

{d) Truck cabs where rear vision {s impaired
shall be equipped with rear view mirrors on both

sides, e

(e) The dipper of a loading shovel shall be
swung over the body of the truck and not the cab.

42.6. Dippers.

(a) Riding on a dipper or bucket shall be prohib-
ited.

{b) Workmen shall keep out {rem under sus-
pended dippers at all times,

(¢) Trailing cables on shovels shall not be
moved with the shovel dipper unless cable slings or
sleds are used. g L ,

{d} Cperatorsshall not swing a dipper or bucket
over passing haulage equipment.

42.7. Equipment generally.

(a) No equipment or machinery shall be altered
or modified in a manner that reduces the leve] of safe-

ty.

(b} Read maintenance equipment such as grad-
ers or other equipment normally used shail be
equipped with roof mounted approved flashing lights

{¢) All equipment, when equipped with a safety
bar for automatic transmission, shall be set in locked
position before the operator leaves the cab. Operators
of dozers that are equipped with standard transmis-
sion, shall lock the park brake, place the transmission
in a neutral position, and lock the clutch in before
leaving the cab.

(d} All steps and handrails on surface mining
equipment shall be maintained in a safe condition.

(e) Electrically powered mobileequipmentshall
not be left unattended unless the master switeh is in
the "Off" position. All operating controls shal! be
placed ir neutral position, and the brakes set or other
equivalent precautions taken against rolling.
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(f} A tow bar or other approved device shall be
used for towing equipment. A safety chain shall be
used in conjunction with a tow bar

{g) All exhaust tail pieces shall be positioned
and properly maintained to prevent carbon monoxide
and other toxic fumes from entering an operator's
compartment.

{h) The operator of a grader shall face in the
direction of travel except during grading operations
inalecal area.

42 8. Glass and doors.

(a) Cab windows of glass on equipment shall be
safety glass or equivalent material with good visibili-
ty, in good condition, not broken or cracked to such
extent that it ¢can be felt, and kept clean.

ib) When required by the director, al! mobile
equipment shall be provided with windshield wipers
andsuch wipers shall be maintained in good operat-
ing condition.

(c) All doors on mobile equipment shall be
maintained in good operating condition.

42.9, Guards.
{a) Fan blades, shafts, gears, flywheels, cou-
pling, and similar exposed moving machine parts

which may be contacted by persons shall be adequate-
ly guarded.

(b) Guards installed on equipment to prevent
accidental contact with moving parts shall:

(1) Be of substantial construction;

{2) Nothave openings large enough to admit
a persons hand;

(3) Befirmlv bolted or otherwise installed in
stationary position; and

(4) Be of sufficient dimension to exclude the
possibility of bedily contact while in motion.

42.10. Operation of mobile equipment.

(a) Mobile equipment operators shall have full
control of the equipment while in motion.
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(b) The type of equipment and posted operating
speeds shall be prudent and consistent with condi-
tions of roadways, grades, clearance, visibility and
traffic. :

¢} All mobile equipment shall be completely
stopped before a person gets on or off,

(d) No person other than the operator shall be
permitted to ride in or on equipment unless in line of
duty, and only then when adequate safe seating facil-
itles are provided.

(e) Cabs of mobile equipment shall be kept free
of extraneous materials and adequately ventilated.

(f) When necessary to protect the operator of the
equipment, all rubber tired or crawler mounted self-
propeiled scrapers, front-end loaders, dozers, graders,
and tractors that are used on surface coal mines shall
be provided with substantial falling object protective
structures,

(g) Equipmentshall be operated only by persons
trained in the use of and authorized zo operate such
equipment, -

{h) Operators of all equipment shall keep a rea-
sonable safe distance from the edge of all vertical or
abrupt excavations or fills.

42.11. Loads.

(a) Equipment which is to be hauled shall be se-
cured. - - _

(b} Any load extending more than four (4) feet
beyond the rear of the vehicle body shall be marked
clearly with a red flag.

(¢} Dump trucks shall be trimmed properly
when they have been loaded higher than the confines
of their cargo space.

42.12. Track type dozers - track type dozers shall
meet the following standards:

(a} Adequate fan blade guards.
(b) Track brakes shali be working properly.

(¢} Steering clutches shall be in operating con-
dition, ' )
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{d} Portable fire extinguisher of at least five (5)
pounds.

(e} All fleor boards shall be kept secured in
place,

(£) Safety bar lever for automatic transmission
shall be in working condition.

(g) Approved warningdevice which the operator
can operate manually,

{h) Cab protection when the dozer is being oper-
ated near the highwall or where there is a hazard
from falling material.

42.13. Froant-end loaders - rubber tire front-end
loaders shall meet the following standards.

(a) Portable fire extinguishers, of at least five
(5) pounds.

{b) Fan blade guards.
(¢) Adequate lights,
{d) Approved warning devices.

(e) If loader is provided with a windshield type
cab, the windshield shall be of safety type glass, or the
equivalent with good visibility and shall be equipped
with windshield wipers,

{f) Steering apparatus shall be functioning
properly.

(g) Adequate foot brakes - each individual
whee! brake shall be working properly.

(h) The parking brake shall have capability
equivalent to hold the vshicles stationary on the
twelve percent (12%) dry swept concrete grade under
zll conditions.

(i} The service braking system using stored en-
ergy shall be equipped with a warning device that ac-
tivates when the system energy drops below fifty per-
cent (50%) of the manufacturer's specified minimum
operating energy level.

42,14, Machinery.

(a) All overhead belts shall be adequately
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guarded if the whipping action from a broken belt
could be hazardous to a person below, or if within sev-
en (7) feet of 2 person’s work area or where persons

may pass. . . I

{b) Belt conveyors in locations where fire would
create a hazard to personnel shall be provided with
switches to stop the drive pulley automatically in the
event of excessive slippage.

{¢) Unguarded conveyor belt walkways, less
than five (5) feet in width, shall be equipped with
emergency stop switches or pull cord along their en-
tire length.

42.15. Hand-held tools, power fools and safety de-
vices, : - .

(a)Conditions oftools - all tools, power tools and
similar equipment shall be maintained in a safe con-
dition.

(b) Hand-held power tools shall be equipped
with controls requiring constant hand or finger pres-
sure to operate the tools or shall be equipped with
friction or ather equivalent safety device.

(¢} Employers shall not issue or permit the use
of unsafe hand tools.

{d) Adjustable, pipe, end and socket wrenches
shall not be used when jaws are sprung to the point
that slippage occurs.

{e) Irnpact tools such as drift pins, wedges, and
chisels, shail be kept free of mushroomed heads.

(f) The wooden handles of tools shall be kept
tight and free of splinters or cracks and shall be kept
tight in the tool.

(g) Electric power operated tocls shall be ap-
proved double-insulated or grounded type.

(h} Only proper hoisting equipment shall be
used for hoisting or lowering tools. The use of hoses
or electrie cords for such purpose is prohioited.

(i) Pneumatic power tools shall be secured to
the hase by some positive means to prevent the tools
from becoming accidentally disconnected.

(j) Safety clips or retainers shail be securely
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instailed and maintained on pneumatic impact (per-
cussion) tools.

(k) The manufacturer's safe operating pressure
for hoses, pipes, valves, filters, and other fittings
shall not be exceeded.

() All fuel powered tool engines shall cease
operations while being refueled, serviced, or main-
tained.

{m) When fue! powered tools are usad in en-
closed spaces. the applicable requirements for concen-
trations of toxic gases and use of personal protective
equipment shall apply.

- (n} Only approved fuel containers shall be used,
and such containers shall be safely stored.

42.16. Jacks.

{a) The manufacturer's rated capacity shall be
legibly marked on all lifting jacks and shall not be
exceeded.

- (b) All lifting jacks shall have a positive stop to
prevent over-travel,

(c) Blocking - When it is necessary te provide a
firm foundation, the base of the lifting jack shall be
blocked or cribbed. Where there is & possibility of
slippage of the metal cup or the jack, a wood block
shall be placed between the cap and the load. Work
shall not be performed under any machinery until the
proper blocking isin placeand, with the exceptionofa
jack, tight,

42.17. Stationary grinding machines, protective
devices.

{a) Mechanically operated grinding wheels
shall be equipped with safety washers, substantial re-
taining hoods and goggles or approved eye shields.

(b) Adjustable tool rests shall be set as close as
required to manufacturer's specifications.

(¢} Grinding wheels shall be operated according
to the specification of the manufacturer.

42.18. Stationary grinding machines,

{a) Grinding wheels shall be equipped with (1)
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safety washers of adequate size, (2) substantial re.
taining hoods with maximum angular exposure of the
grinding wheel periphery and sides of not more than
ninety (20) degrees except that when work requires
contact with the wheel below the horizontal plane of
the spindie, an angular exposure shall begin not more
than forty-five (45) degrees above the horizontal
plane of spindle, which safety guards shall be strong
encugh to withstand the effect of a bursting wheasl, (3)
face shields cr goggles, in good condition, to be worn
by ail operators, (4) work rests on floor and bench
mounted grinders which are rigidly supported, readi-
ly availzble, and which shall be kept at a distance not
to exceed one-eighth (1/8) from the surface of the
wheel; (5) all other applicable requirements of the
American National Standards Institute Safety Code
for the use, care, and protection of abrasive wheels;
and {6) dust colilectors or exhaust ventilation systems
vented to the outside of the building, Safety hoods,
{guardsor flanges) shall be mounted so as to maintain
properalignment with the wheel, and shall be of suffi-

ient strength to retain fragments of the wheel in the
case of accidental breakage, All abrasive wheels shall
be ring-tested before mounting to insure they are free
from cracks or defects, and shall fit freely on the
spindle and not be forcad on.

{B) All grinding wheels shall be operated in ac-
cordance with the manufacturer’s specifications.

42.18. Protective structures fall object and roll
over protective structures - All rubber tired or crawl-
er mounted self-propelled scrapers, front-end loaders,
dozers, graders, and tractors, manufactured after
January 1, 1969 shall be provided with roll over pro-
tective structures.

42.20. Tires and repairs.

(a) A safety tire rack, cage, or equivalent pro-
tection shall be provided when inflating tires in-
stalled on split or rims equipped with locking rings or
similar devices. Tires shall be deflatad before repairs
on them are started and means shall be provided to
prevent wheel locking rims from creating a hazard
during tire inflation.

(b} Heat shalil niot be applied to lugbolts, rims or
wheels while tires are inflated.

(c) When work is being performed on models
that are equipped with dual wheels both tires must be
deflated for heating lugs before repair work begins.
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{d) No persen shall be permitted in front of a
tire being inflated either on or off equipment and per-
sons engaged in inflating or deflating tires shall per-
form such work in an area isolated from other per-
sons,

(e) Whenfork lift trucks are used in mountingor
transporting of tires, adequate means shall be taken
to assure that tires are secured properly. No person
shall be permitted to stand between the hub of a vehi-
cle and fork lift truck when used to change z tire,

() A clip-on-air chuck shall be provided at all
tire airing stations. At least six {6) feet of air hose
shall be provided between the valve stem and infla-
tion gauge,

{g) All tires shall be maintained in a safe condi-
tion. Anytire with a defect which could be a hazard to
the safe operations of a2 vehicle or to other persons
shall be raplaced immediately.

$38-3-43. Ramps, Tipples, Cleaning Plants, and
other Suriace Areas.

43.1. Surface installations generally,

(a) Surface instzllations, generally all mine
structures, enclosures, and other fzcilities (including
custom coal preparation) shail be maintained in good
condition,

{b} In unusually dusty locations, electric mo-
tors, switcnes and controls shall be of dust-tight con-
struction, or enclosed with reascnable dust-tight
housings or enclosures.

{c) Opening in surface installations through
which men or material may fail shall be protected by
railings, barriers, covers or other protective devices,

(d) llumination sufficient to provide safe work-
ing conditions shall be provided in and on all surface
structures, paths, walkways, switch panels, loading
and dumping sites, working areas and parking areas,

{e) Materials shall be stored and/or stacked ina
manner to prevent stumbling or falling.

(H Compressed and liquid gas eylinders shall be
secured in a safe manner.

43.2. Machinery guards.
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{a} Gears. sprockets; chains, drive, head, tail
and take-up pullevs; flywheels: couplings: shafts; saw
blades; fan inlets; and similar expnsed moving ma-
chine parts which may be contacted by persons, shall
e guarded adequartely.

{b) Except when testing is necessary, machiner-
¥ guards shall be secured in place while being operat-
ed.

(¢) Belt rollers shall not be cleaned while belts
are in motion.

43.3. Ramps and dumping.

{a) Both sides of any tipple or clearing plant
dumping ramp shazll be provided with securely an-
chored rubbing boards of ample dimensions,

(b) Anadequatedumping block at least eight (8)
inches high shall be installed at all dumping points,
excluding stockpiles.

{¢) Adequate protection shall be provided at
dumping lecations where persons may be endangered
by falling material.

(d) Dust control measures shall be taken where
dust significantly reduces visibility of equipment op-
erators.

{e) After the effective date of these regulations,
all power linesindumpingareas shall, be maintained
at least 2 minimum of six (8) feet above the largest
piece of equipment used at such facility, including a
dump truck in a raised position.

(f} All dumping ramps shall be of sufficient
width to insure safe operation of vehicles used there-
on.

{g) At no time shall any person be permitted to
enter onto any coal bin, coal crusher, or any other coal
dumping facility for means of breaking or removing
coal or other materials that is of such a size that it
will not drop through the grizziey, or screening device
of said dumping facility, unless the equipment has
been tagged out, deenergized, and locked out with a
key or other approved adequate safeguards approved
by the director.

{h} Ramps and dumps shall be of splid construc-
tion and have ample width, clearance and head room
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and be kept reasonakbly free of accumulations of mate-
rial and spiliage.

{1) Truck spotters shail be used when required
by an authorized representative of the director,

(j) When car couplers are {0 be aligned in such
rotary dump areas, a hook or other device shall be
used. A suitable lifting jack and handie shall be pro-
vided at any rotary dump,

"43.4. Fire protection.

(a) Wherecuttingor weldingisperformedatany
location, means of prompt extinguishment of any fire
accidentally started shall be provided. '

{b) Adequatefire-fighting facilities, required by
the Department of Energy, shall be provided on all
floors. At least two {2) exits shall be provided for
every floor of tipples and cleaning plants constructed
after the effective date of these regulations.

{¢) Signs warning agzinst smoking and open
flames shall be posted so they can be readily seen in
areas or places where fire or explosion hazards exists

(d) Smoking or open flame in or about surface
structures shall be restricted to locations where it
will not cause fire or an explosion.

43.5. Repairs of machinery.

{a) Machinery shall not be lubricated or re-
paired while in moticn, except whers safe remote lu-
briczting devices are used. Machinery shall not be
started until the persons lubricating or repairing it
has given a clear signal.

(b) Means and methods shall be provided to as-
sure that structures and the immediate area sur-
rounding the same shall be reasonably free of coal
dust accurmnulations.

{c) Where repairs are made to tipples, or ¢lean-
ing plants, proper scaffelding and proper overhead
protection shall be provided for workmen when neces-
sary.

(d) Where overhead repair work is being per-
formed at surface installations, adequate protection
shall be provided for all persons werking or passing
below.
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43.6. Stairs, platforms, etc,

(a) Stairways, elevated platforms and runwavs
shail be equipped with handrails. Railroad car trim-
mer platforms are exempted from such requirements

(b) Where required, elevated platforms and
stairways shall bea provided with toeboards. They
shall be kept clear of refuse and ice and maintained in
goad condition,

43,7, Belts, etc.

{a) Drive belts shall net be shifted while in
motion unless such machines are provided with me-
chanical shifters.

(b) Belt dressing shall not be applied while in
motion. ———

(¢) Belt, chains and ropes shall not be guided
onto power-driven moving pulleys, sprockets, or
drums with the hand except equipment especially de-
signed for hand feeding.

43.8. Convevors and crossovers,

{a) When the entire length of a conveyor is visi-
ble from the starting switch, the operator shall visu-
ally check to make certain that all persons are in the
clear before starting the conveyor. When the entire
length of the conveyor is not visible from the starting
switch, a positive audible or visibie warning system
shall be installed and operated to warn persons when
the conveyor will be started.

(b) Crossovers shall be provided where necas-
sary to cross convevors. All crossovers shall be of
substantial construction with rails and maintained in
good condition, Moving conveyors shall be crossed on-
ly at designated crossover points.

{¢) A positivé audible or visible warning system
shall be installed and operated to warn persons thata
conveyor or other tipple equipment Is to be started.

(d) Pulleys of conveyors shall not be cleaned
manually while the conveyor is in operation.

(e) Guards, nets, or other suitable protection
shail be provided where tramways pass over road-
ways, walkways or buildings.

(f) Where it is required to ¢ross under a belt,
adequate means shall be taken to prohibit a person
from making contact with a moving part.

- 43.9. Tipple or cleaning operations.

{a) At least two (2) persons shall be continu-

ously employed in the operation of a tipple or cleaning

plant.

(b) Good housekeeping shall be practiced in and
around tipples and ¢leaning plants. Such practices
include eleanliness, orderly storage of materials, and
the removal of possible sources of injury, such as
stumbling hazards, protruding nails and broken
glass.

(¢) Adequate ventilation shall be provided in

" tipples and preparation plants.
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{d) Coal dust in or around tipples or cleaning
plants shall not be permitted to exist or accumulate in
dangerous amounts.

43.1C. Travelways.

(a) Safe means of access shall be provided and
maintained to all working places.

(b) Travelways, platforms and other access to
areas where persons are required to travel or wark,
shall be kep: free of all extraneous material and other
stumbling or slipping hazards.

(c} Inclined travelways shall be constructed of
nonskid material or equipped with cleats.

(d) Regularly used travelways shall be salted,
sanded or cleared of snow and ice as soon as practica-
ble.

43.11. Ladders.

{a) All ladders shall be securely fastened, Per-

manent ladders more than ten (10) feet in height shall

be provided with backguards.

(b) Ladders shall be of substantial construction
and mzintained in good condition.

(c) Wooden ladders shall not be painged.

{d) Fixed ladders shall not incline backward at
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any point unless equipped with backguards. 43.14, Ventilation and methane.
{e)Fixed laddersshallbe anchoredsecurely and {a) Tests for methane in structures, enclosures,
instailed with at least three (3) inches of toe clear- or other facilities where coal is stored shall be con-
ance. o . . ducted by a qualified person with an approved meth-

ane detector at least once during each operating shift

(h Side rails of fixed ladders shall project at
least three (3) feet zbove landings, or substantiai (b) Methane content insurface structures - If, at
handholds shall be provided above the landing. any time, the airinanyenclosure contains 1.0 percent
or more of methane, changes or adjustments in the
{g} No person shall be permitted to work off of ventilation of such installation shall be made at once

the top step of any ladders. . sothattheair shall contain less thanone (1.0) percent
methane.
(h) Metal ladders shall not be used with electri-
cal work, where there is danger of the ladder coming (¢} Dust accumulation in surfzee installations -
into contact with power lines or an electrical condue- Coal dust on surface structures, enclosures, or other
tor, facilities shall not be permitted to exist or accumulate

in dangerous quantities.
{i) The maximum length of a step ladder shall
be twenty (20) feet and an extension ladder sixty (60) 43.15. Railroad equipment.

feet. ;
{a) Railroad cars shall be maintained under

43.12. Hoisting. control at ail times, Cars shall be dropped at a safe
rate of speed and in such a manner that will insure
{a) Hitches and slings used to hoist materizls that the car dropper maintains a safe position while

shail be suitable for handling the type of material working and traveling around the cars. The car drop-
being hoisted. N -~ -pershallcontrol the trip from one (1) location and net
drop more cars than can be controiled from such loca-

{b} Persons shall stay clear of hoisted loads. tion. A car dropper shall not drop more than three (3)

cars at one {1) time with one (1) brake.
{c) Tag lines shall be attached to hoisted mate-
rials that require steadying or guidance. (b) Railroad cars shall not be coupled or uncou-
pled manually from the inside of curves unless the
{d) A hoist shall not lift leads greater than the railroad and cars are so designed to eliminate any
rated capacity of the hoist being used, kazard from coupling or uncoupling cars from inside
curves.

43.13. Drawoiftunnels.
{c}Nopersonshall ride the drawhead or coupler

(a) When it iz necessary for a tunnel to be closed of a railroad car. No person other than the car drop-
at ane (1) end, an escapeway not less than thirty (30) per shall ride cars. No car dropper shall ride the end
inches in diameter (or of the equivalent, if the escape- of a car about to be coupied with another car if other
way does not have a circular cross section) shall be obrakes are available.
installed which extends from the closed end of the

tunnel to a safe location on the surface; and if the (d)Employees handlingrailroad carsshall have
escapeways is inclined for more than thirty (30) de- access to and use an approved distinct audible signal-
grees from the horizontal, it shall be equipped with a ingdevicetogive warning when cars are in motion. A
ladder which runs the full length of the inclined por- car dropper shail only in case of an emergency, geton
tion of the escapeway. or off a moving car,

{b) Tunnels located below stockpiles, and coal (e) Rail cars shall not be left on side tracks
storage silos. shall be adequately ventilated to main- unless ample clearance is provided for traffic on adja-
tain concentrations of methzne below one percent cent tracks. Parked rail cars, unless held effectively
{1%) per centum, by brakes, shail be blocked securely.
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(f) Railroad cars shall be trimmed properly
when they have been loadzd higher than the confines
of their cargo space,

{g) A minimum of thirty (30) inches continuous
clearance from the {artherest projection of moving
railroad equipment shall be provided on at least one
(1) side of the tracks, all places where it is nof possible
to provide thirty (30} inch clearance shall be marked
conspicuously.

{h) Roadbeds, rails, joints, switéhes, frogs, and
other elements on railroads shzil be designed, in-
stalled and maintained in a safe manner consistent
with the speed and type of haulage,

(1) Positive - acting stopblocks, derail devices,
track skates, or other adequate means shall be in-
stalled where ever necessary to protect persons from
runaway railroad equipment,

(j) Switch throws shall be installed so as to
provide adequate clearance for switchmen.

(k) Where necessary, bumper blocks or the
equivalent shall be provided at all track dead ends,

{1} Cars shzll be inspected for broken steps,
platforms and brake wheels and for defective brakes
before dropping.

(m) Equipment cperating speeds shall be con-
sistent with conditions of roadwayvs, grades, clear-
ance, visibility, traffic and the type of equipment
used. : -
(n} Safety belts shall be worn and properiy at-
tached by all car droppers handling railroad cars. All
such belts shall be of a design to allow maximum safe-
ty to provide for immediate uncoupling.

43.18. Railroad track construction and mazinte-
nance,

{a) All parts of the track haulage road under the
ownership or control of the operator shall be strictly
constructed and maintained, Rails shallbe secured at
all points by means of plates or welds. When plates
are used, plates conforming with the weight of the rail
shall be installed and broken plates shall be replaced
immediatelv. Appropriate bolts shall be inserted and
maintained in all bolt holes. The uppreopriate number
of boits conforming with the appropriate rail plate for

45

the weight of the rail shall be inserted, tightly se-
cured, and maintained.

{b) All points shail be installed and maintainad
30 as fo prevent pad connections., Varving weights of

‘rail shall net be joined without proper adapters.

Tracks shail be blocked and leveled and so maintain-
ed 50 as to prevent high and low jaints.

{c) Tracks shail be gauged s0 as to conform with
the track mounted equipment, Curves shall not be
constructed 50 sharp as to put significant pressure on
the trucks of the track mounted equipment.

(d} Severely worn or damaged rails and ties
shall be replaced immediately.

iejWhenminingoperationsare performed with-
in any twenty-four (24) hour period, operations shall
be inspected at least every twentv-four (24) hours to
assure safe cperation and compliance with the law
and regulations. The results of which inspection
shall be recorded.

if) Personne!l who are required frequently and
regularly totravel onbelts or chain conveyors extend-
ed to heights of more than ten {10) feet shall be pro-
vided with adequate space and protection in order
that they may work safely, Permanent ladders ex-
tending more than ten (10) feet shall be provided with
back guards, Walkways around thickness that are
less than four (4) feet above the walkway shall be ade-
quately guarded. Emplovees required to work over
thickener shall wear a safety harness adequately se-
cured, unless walkways or other suitable safety de-
vices are provided.

§38-344. Coal Storage Bins; Recovery Tunnels;
Coal Storage Piles.

44.1.

{a)Coalstorage bins hereafter constructed with
vertical sides fifty (30) feet or over in height shall be
provided with ventilators or louvers or both to provide
adequate ventilation Where roofs are constructed
over cozl storage bins, adequate ventilation shall be
provided by stacks, ventilators, louvers or mechanical
means.

(b} Wherecuttingor weldingis performedatany
location where coal is stored, means of prompt extin-
cuishment of any fire accidentally started shall be
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provided, and the area where cutting or welding Is
performed shall be adequately wutered down and
rock-dusted. .

{c} Anescapeway shail be provided fromany re-
covery tunnel hereafter constructed to a safe place on
the surface: such escapeway shall be at least thirty
(30) inches in diameter and where inclined, a ladder
shall be provided to extend full length of the escape-
way to facilitate emergency exit.

(d} Extreme caution shall be exercised by all
employees required to work at or near coal storage
piles during coal recovery operations to avoid injury
by coal slides or by being in or drawn into a chute,

338-3-45. Fire Protection.
45.1. Fire extinguishers,

(a) A portable fire extinguisher containing a
nominal weight of at least five (5) pounds shall be
kept on each piece of mobile equipment.

(b) All portable fireextinguishers onequipment
shall be properly secured.

452, Flammable liquids.

(a) Flammable liquids, such as c¢ils, greases,
gasoline and such other like materials shall be stored
in buildings, compartments or closed containers used
for this purpose only.

{b) The storage of surplus gascline, oil, or other
fuels, other than that which is in the fuel tank, shall
be pronibited on any piece of equipment except for
diesel equipment using gasoline starting engines, in
this instance one (1) extra gallon of gasoline in an
approved safety can (flash arresting screen with seif-
closing lid) may be stored on the equipment securely
fastened in a location on the equipment out of the way
of moving objects. ;

(c} Flammable liquids shall not be used taclean
machinery.

(d) Combustible materials, grease, lubricants,
paints, flammable liquids, shall not be permitted to
accumulate where fire hazards exist,

45.3. Fueling and storage.
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{a]Internal combustion engines, except diesels,
shall be shut off and stopped before being fueled.

{b) Areassurrcunding flammanble liquid storage
tanks, electric substations and transformers shall be
kept free from grass, (dry) weeds, underbrush, and
other combustible materials, for at least twenty-five
(25] feet in all directions.

{e) Fuel lines on fue! storage tanks shall be
equipped with valves to cut off fuel at the source and
shall be located and maintained to minimize fire haz-
ard.

(d) Smoking and use sf open lights are prohibit-
ed in all places in which flammable materials are
stored and inother places where thera is a fire hazard.

_45.4. Maintenance of fire fighting equipment.

{a) Fire fighting equipment shall be continu-
ously maintained in a usabls and operative condition.
Fire extinguishers shall be examined at least once
every six (8} menths. The date of such examination
shall be recorded on a permanent tag attached to the
extinguisher.

45.5. Warnings - Warning signs prohibiting smok-
ing and open flames shall be posted where thev can be
readily observed in area or locations where fire or
explosion hazards exist,

45.8. Drills - Fire driils and demonstrations with
various tvpes of available fire-fighting equipment
shall be heid for employees at least once annually. A
record of such demonstration shall be recorded.

§38-3-46. Duties of Persons Subject to Article;
Rules and Reguiations of Operators.

458.1.

- . {a) It shall be the duty of the operators. mine
foramen, supervisors, mine examiners, and other offi-
cials to comply with and to see that others comply
with the provision of these rules and regulations.

(b) [t shall be the duty of all employees to com-
ply with these rules and regulaticens and to cooperate
with management and the Department of Energy in
carrying out the provisions hereof.

{c) Reasonable rules and regulations of an oper-
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ator for the protection of employvees and preservation
of property that are in harrmony with the provisions of
these rules and regulations shall be complied with.
They shall be printed er curdbourd or in book form in
the English language and posted at some conspicuous
place about the mine or mines, and given to each em-
plovee upon reguest.

$38-3-47. Protective Equipment and Clothing.
47.1, Eve protection.

{2} Welders and helpers shall use adequate shields
or goggles to protect their eyes.

(b} All emplovees shall have approved goggles or
shields and use the same where there isa hazard from
flying particles, or other eye hazards.

47.2. Clothing.

(a) Emplovees engaged in haulage operations
and all other persons employed around moving equip-
ment shall wear snug-fitting clothing.

{b) Protective gloves shall be worn when mate-
rial which may injure hands is handled. Gloves with
gauntleted cuffs shzll not be worn around moving
equipment,

47.3. Safety hats and safety toed shoes.

{a) Safety hats and safety toed shoes shall be
worn by all persens while in or around tipples or
cleaning plants. Safety tced shees shall be worn by all
persons while in or around a surface mine tipple or
cleaning plant.

(b} All surface mine emplovees shall be re-
guired to wear safety helmets when working in areas
where there is a possible danger of head injury from
impact, or from falling or flying objects, or from elec-
trical shock and burns. Provided. that suchemployees
shall not be required to wear such safety helmet while
operating machinery equipped with a falling object
protective structure which satisfies the impact and
penetration requirements established by the Ameri-
can National Standards Instituce, Safety Require-
ments for [ndustrial Head protection, Standard Z89.1,
uniess the Director of the Department of Energy finds
that the dangers set forth herein may be present: Pro-
vided, however, that such employees shall be required
to wear safety helmets while not operating such
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equipment Including periods of travel to and from
such equipment. The safety helmets required hereun-
der shall meet the specifications for such helmets as
prescribed by the mine health and safety administra-
tion.

47 4. Life jackets and belts.
{a) Persons shall wear safety helts and lifelines
where there is a danger of falling. A person shall
continuously tend the lifeline when bins, tanks, auger

holes, or other dangerous areas are entered.

(b} Life jackets or belts shall be worn where
there is a danger {rom falling into water,

§38-3-48, First Aid Equipment.

48.1. Pirstaid stations and equipment - Each oper-
ator of a surface coal mine, tipple, and preparation
plant shall maintain a supply of first aid equipment.
First aid equipment shall be located within one thou-
sand (1,300) feet of the working pit, unless a ten (10)
anit first aid kit is provided in the pit. When ten (10)
unit kits are provided in the pit, such first aid equip-
ment may be maintained within two thousand (2,000)
feet of the pit area,

First aid equipment shall contain the foilowing:

(1) One stretcher.

(2) One broken-back board, or approved combi-
nation stretcher.

(3) Twenty-four triangular bandages.

{4) Eight four-inch bandage compresses.
{5) Sixteen two-inch bandage compresses.
{6} Twelve one-inch adhesive compresses.
{7) One foille.

(8) Two approved blankets.

(9} One rubber blanket.

(13) Two tourniquets.

{11) One one-ounce bottle of aromatic spirits of
ammeonia.
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{12) Two inflatable plastic leg splints.
{13) Two inflatable plastic arm splints.
(14) Six small splints, metal or wooden.
(15) Two cold packs.

48 2. Proper storage of first aid supplies - All first-

aid supplies required to be maintained shall be stared _

in suitable sanitary, dust-tight, meisture proof con-
iners. First aid supplies shall be accessible to the
miners, )

48.3. Emergency arrangements,

{a)Eachoperatorofa mineshall makearrange-
ments with a licensed physician, medical service,
medicalelinic, or hospital to provide emergency medi-
cal assistance while any person is on duty at a mine.

(b) Eachoperator ofa mineshall make arrange-
ments with an approved ambulance service or other-
wise provide for an approved emergency transporta-
tion while any person is on duty at a mine.

(c) Each operator shall have arrangements
made with an ambulance service, or other emergency
transportation facilities for injured persons to be
transperted from the work site to a licensed physi-
cian, medical service, medical clinic, or hospital pro-
vided pursuant to subsection (bj above, while people
are actually employed at the operation.

(d) Each operator of a surface coal mine shall
immediately after making arrangements required
under this saction, or immediately after any change of
such agreement, post at the appropriate places at the
mine, the names, titles, addresses, and telephone
numbers of all persons and/or services currently
available under such arrangements to provide medi-
cal assistance and transportation of injured persons
at the mine.

48,4, Emergency communications.

(a) Each operator of a surface mine shall pro-
vide two (2)-way communication at all times miners
are present between all work sites at the mine and an
emergency communication center which may be at
the mine office or elsewhere at the mine.

{b) Each operator of a surface coal mine shall
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establishand maintain adirect two-way (2} communi-
cation system from such emergency communication
center at the mine to the nearest point of medical as-
sistance for use inan emergency. Except as hereinaf.
ter provided, such emergency communication system
shall be by telephone. I[f telephone communication
from the emergency communication center to the
nearest point of medical assistance is not possible at
any one (1) mine, the director may allow by permit
such communication by radic transmission to any
emergency assistance facility (e g. state police, sher-
iff, local hospital) which has available the means of
communication with the person or persons providing
the requisite emergency medical assistance or trans-
portation.

§38-3-49. Thermali Coal Dryers and Plants.

49.1, Thermalcoal dryer plants shall be hereafter
constructed, maintained and operated in compliance
with the following provisions.

{a}Good housekeeping shall be practiced in and
around thermal dryer plants.

{b) Adequate fire-fighting facilities shall be
provided on all flecrs.

{¢) When welding and cutting operations are to
be performed in a dryer structure, the area shall be
wetted down thoroughly and adequate fire-fighting
apparatusshallbe readily availableduring the opera-
tion.

(d} Only qualified persons shall be permitted to
operate dryers; however, this provision shail net pro-
hibit qualified persons from training other persons to
become qualified operators,

(e) Dryer conirol panels shall be provided with
audible and visibie alarm devices; such devices
should be adjusted to function at somewhat less than
maximum dryer temperature.

(f) A bypass er relief stack equipped with an
automatically operated damper shall be provided for
by passing gases from the heating units to the outside
atmosphere during emergency or normal shutdown
operations.

(g) Thermal coal dryers hereafter installed
shall not be enclosed except that roof may be used.
Whenever it is deemed necessary to enclose thermal
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dryers, such equipment shall be in a fire proof strue-
ture.

(h} Dryer installations and discharge stacks
shall be protected with adequate explosion release
vents that open to the putside atmosphere.

{i) Thermal coal dryers shall be located at a
safe distance from tipples, cieaning plants, mine
openings and surface buildings, such as oil storage
areas, explosive magazines, and other buildings
where coal dust, sparks and flames are likely to enter
and become ignited or otherwise cause danger of fires,

(j) Dryers shall be equipped with quick-re-
sponse heat control devices which in the event of su-
per elevated temperatures, will automatically divert
the hot inlet gases into a bypass stack, thereby by-
passing the drying chamber and at the same time
atopping the fuel from being supplied tc the air heat-
er.

(k) All dryers, conveyvors and other fine coal
transporting machines shall be constructed as dust-
tight as practicable. Where necessary, such equip-
ment shall be provided with remevable covers for in-
spection and cleaning and shall be provided with vent
pipes to the outside atmosphere to permit the escape
of distilled gases.

(1) Dryers shall be examined thoroughly after
nermal and emergency shutdown for fires and coal
dust accumulations.

(m} Dryer controls, vaives, and mechanical
equipment shall be frequently inspected, and no dryer
shall be operated with defective mechanical equip-
ment, - : o

{n) The gauges of temperature control instru-
ments shall be of the recording type.

{0) Operating rules suitzble for the characteris-
ties of each dryer system and the materials processed
shall be developed and zhall be available at the con-
trol panel.

{p) Electrical equipment, electrical wiring and
lighting {ixtures shall be of dust-tight construetion.

{q) Adequate iliumination shall be provided,

{(r) Dryers shall not be operated bevond their
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rated evaporation capacity.

(s} Fluid bed dryers shall be provided with wa-
ter sprays of sufficient capacity for use in event of fire.

(t) After shutdown, thermal dryers shall be
cleared of hot coals so as to minimize {gnitions on
succeeding start-ups.

{u} Thermal coal drvers previously installed in
a tipple of cleaning plant shall be separated where
practicable from other working areas by substantial
partitions capable of providing greater resistance to
explosion pressures than an exterior wall or walls.

_ (v)When it is necessary to use extention cables
for emergency illumination, such lighting devices
shall be dust-tight and adequately guarded. When it
becomes necessary to perform work in dryer bins or
any other dusty area, permissible cap lamps shall be
used for illumination,

§38-3-50. Explosion or Accident; Natice: I[nvesti-
gation by Department of Energy.

50.1. Whenever, by reasonor any explosion or oth-
eraccident in or abour any coal mine or the machiner-
y connected therewith, loss of life, or serious personal
infury shall oceur, it shall be the duty of the superin-
tendent of the mine, and in his absence, the mine fore-
man in charge of the mine, to give immediate notice
to the Director of the Department of Energy and the
inspector of the district, stating the particulars of
such accident. If anvone is killed, the inspector shall
immediately go the scene of such aceident and make
such recommendations and render such assistance as
he may deem necessary for the future safety of the
men, and investigate the cause of such explesion or
accident and make a record thereof which he shall
preserve with the other records of his office, the cost
of such records to be paid by the Department of Ener-
gy, and a copy shall be furnished to the operator and
other interested parties. To enable him to make such
investigation, he shall have the power to compel the
attendance of witnesses and to administer oaths or af-
firmations. The Director of the Department of Ener-
gv shall have the right to appear and testify and to
offer any testimony that may be relevant to the ques-
tion 2nd to ¢cross-examine witnesses.

§38-3-51. Preservation of Evidence Following Ac-
cident or Disaster.
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51.1. Following a mine accident resulting in the
death of one (1) or more persons and following any
mine disaster, the evidence surrounding such occur-
renceshall notbe disturbed after recovery of bodies or
injured persons until an inves:igation by the Depart-
ment of Energy has been completed.

§38-3-52. Monthly Report by Operator,

52.1, The operator of every surface mine shall, on
or before the end of sach calendar month, file with the
Director of Energy a report covering the preceding
calendar month on forms furnished by the director.
Such reporis shall state the number of accidents
which have occurred, the number of persons em-
ploved. the davs worked and the actual tonnage min-
ed, on each permit issued by the Department of Natu-
ral Resources.

§38-3-53. Emergency Medical Personnel.

53.1. Emergency personnel in coal mines, emner-
gency medical personnel shall be employved in every
mine in the state. On or before the first day of July,
one thousand nine hundred seventy.eight (1973, at
least one (1) emergency medical attendant as defined
in section 2{16-4C-2), article 4C, chapter 186 of this
Code, paramedic as defined in section 2 (30-3b-2), ar-
ticle 3B, chapter 30 of this code, or physician assistant
as defined in section 1 (30-3a-1), article 3A, chapter
30 of this code, shall be employed at a mine for every
seventy (70) employees or any part thereof who are
engaged at one (1) time, in the extraction, production

mine employee shall be required to take refresher
first ald training of not less than five {5) hours within
each twenty-four (24) months of employment. The
employee shall be paid regular wages, or overtime
pay if applicable, for all periods of first aid training.

£38-3-55. Certificate of Competency and Qualifi-
cation or Permit of Apprenticeship Required of all
Surface and Underground Mines.

55.1. Except as hereinafter provided, no person
shall work or be employed for the purpose of perform-
ing normal duties as a surface or underground miner
in any mine in this State unless he holds at the time
he performs such duties a certificate of competency
and qualification or a permit of apprenticeship issued
under the provisions of Chapter 22, Article 2 of the

 West Virginia Code.

or preparation of coal: Provided, that the provisionof

this section shall not apply to mines employing no
more than ten {10} employees.

Said emergency medical attendants shall be em-
ployed at their regular duties at a central location
convenient for quick response to emergencies, and
further shall have available to them at all times such
equipment as shall be prescribed by the director, in
consuitation with the director of the Department of
Health.

§38-3-54. First Aid Training of Coal Mine Em-
ployees,

54.1. BEach coal mine operator shall provide every
new employee within six (6) months of the date of his
employment with the opportunity for first aid train-
ing as prescribed by the director unless such employ-
ge has previously received such training. Each coal

§38-3-56. Permit of Apprenticeship - Surface Min-
er.

58.1. A permit of apprenticeship - surface miner,
shall be issued by the director to any person who has
demonstrated by examination a knowledge of the sub-
jects and skiils pertaining to employment in the sur-
face mining industry, including, but not limited to
general safety, first aid, miner and operator rights
and responsibilities, general principles of electricity,
health and sanitatien, heavy equipment safety, high
walls and speil banks. haulage, welding safety, tipple
safety, state and federal mining laws and regulations
and such other subjects as may be required by the
board of miner training, education and certification:
Provided, that each applicant for said permit shzall
complete a program of education and training of at
least forty (40) hours, which program shall be deter-
mined by the board of miner training, education and
certification and provided for and implemented by the
director of the Department of Energy; Provided fur-
ther, that if a sufficient number of qualified appli-
cants having successfully completed the state train-
ing provided by the stute Department of Energy are
not available, the uperater may request aporoval
fraom the director to conduct his own preemployment
training program so long as such training adequately
covers the minimum criteria determined by the board
and such trainees shall be eligible for the same certi-
fication as provided by the state,

§38-3-57. Supervision of Apprentices.

57.1. Each hoider of a permit of apprenticeship
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shall be known as anapprentice. Any miner holdings
certificate of competency and qualification may nave
orie (1) person working with him, and under his super-
vision and direction, as an apprentice, for the purpose
of learning and beirng instructed in the duties and
calling of mining. Any mine foreman or assistant
mine foreman may have three (3) persons working
with him under his supervision and direction, as ap-
prentices, for the purpose of learning and being in-
structed in the duties and calling of mining: Provided,
that 2 mine foreman, assistant mine foreman super-
vising apprentices in an area where no coal is being
produced or which is outby the working section may
have as many as five (5) apprentices under his super-
vision and direction, as apprentices for the purpose of
learning and heing instructed in the duties and call-
ing of mining or where the operator is using a produc-
tion section under program for training of apprentice
miners, approved by the board of miner training, edu-
cation and certification, _ .

57.2. Everyv apprentice working at a surface mine
shall be at all times under the supervision and control
of at least one (1) person who holds a certificate of
competency and qualification.

In all cases, it shall be the duty of every miner
operator whoemploys apprentices to ensure that such
persons are effectively supervised and to instruct
such persen in safe mining practices. Each apprentice
shall wear a red hat which identifies him as such
while employed at or near a mine. No person shall be
employed as an apprentice for a period in excess of
eight months, except that in the event of illness or
injury, time extensions shall be permitted as estab-
lished by the Director of the Department of Energy.

§38-3-58. Certificate of Competency and Qualifi-
cation - Underground or Surface Miner.

58.1. A certificate of competency and qualification
as an underground miner or as surface miner shall be
issued by the director to any person who has at least
six {6) months total experience as an apprentice and
demonstrated his competence as a miner by success-
ful completion of an examination given by the direc-
tor or his representative in a manner and place to be
determined by the board of miner training, education
and certification: Provided, that all examinations
shall be conducted in the English language and shall
be of a practical nature, 50 as to determine the compe-
tency and qualifications of the applicant to engage in
the mining of coal with reasonable safety to himself
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and his fellow emplovees: Provided further, that no-
tice of the time and place of such examination shall be
given tc management at the mine, to the local union
there if there is a local union, and notice shall also be
posted at the place or places in the vicinity of the mine
where notices to employees are ordinarily posted. Ex-
aminations shall also be held at such times and
places, and after such notice, as the board finds neces-
sary toenable ail applicants for certificates to have an
opportunity to qualify for certification.

$38-3-59. Refuaal to Isgue Certificate; Appeal,

59.1. Ifthe director or his representative find that
an applicant is not qualified and competent, he shail
so notify the applicant not more than ten (10) days
after the date of examination.

Any applicant aggrieved by an action of the direc-
qualification and competency may, within ten (10)
days of notice of the action compiained of, appezl to
the director who shall promptly give the applicant a
hearing and either affirm the action or take such ac-
tion as shouid have been taken.

§38-3-60. Limitations of Article.

60.1. All persons possessing certificates of qualifi-
cation issued by the Department of Energy of this
State, entitling them to act as mine foreman fire boss-
es; or assistant mine foreman fire bosses; shall be
eligible to engage at any time as miners in the mines
of this State, Supervisory and technically trained em-
plovees of the operator, whose work contributes only
indirectly to mine operations, shall not be required to
possess a miner's certificate,

Notwithstanding the provisions of Chapter 22, Ar-
ticle 3, every person working as a surface miner in
this State on or before the first day of July, one thou-
sand nine hundred and seventy-four (1974) shall, up-
onapplication to thedirector, be issued a certificate of
competency and qualification.

$38-3-61. Violations; Penalties.

81.1. Any person who knowingly works inorata
mine without a certificate issued under the provisions
of this article, any person who knowingly employs an
uncertified miner to work in or at a coal mine in this
State, or, any operator who fails to insure the supervi-
sion of miners holding a certificate of apprenticeship
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ag provided for in section five (22.8-5) of this article,
shall be guilty of 2 misdemeanor, and, upon convie-
tion thereof, shall be fined not less than fifty dollars
{$50) nor more than five hundred dollars ($500).

£38-3-62. Operators Filing of Plans - Oil and QGas
Wells.

62.1. Before a coal operator conducts surface or
strip mining operations as defined in article 6, chap-
ter 20 of this ¢ode, within two hundred (200) feet of
any well, including the removal of coal and other ma-
terial, the operator shall file with the Department of
Energy and furnish to the well operator by certified
mail, return receipt requested, its mining maps and
plans {which it is required to prepare, file and update
to and with the regulatory autherity) for the area
within two hundred (200) feet of the well, together
with a notice, or a form furnished by the Department
of Energy, informing thern that the mining maps and
plans are being filed or mailed pursuant to the re-
guirements of this section, and representing that the
planned operations will not unreasonabiy interfere
with access to or operation of the well and will not
damage the well. In addition, the ccal operator shall
furnish the well cperator with evidence that it has in
force public liability insurance, with at least the
minimum insurance coverage Féquiréd by article 6,
chapter 20 of this code, and the rules and reguiations
promulgated thereto and thereunder.

Ornce these mining maps and plans are filed with
the Department of Energy, the coal operator may pro-
ceed with its surface or strip mining operations in the
manner and as projected on such plans ar maps, so
long as such surface mining operations do not unrea-
sonably interfers with access to, or operation of, the
well or do not damage the well,

§38-3-63. Annual Examination of Persons Using
Flame Safety Lamps; Record of Examination;
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Maintenance of Melhane Detectors, Ete.

63.1. No person shall be qualified for testing for
methane and for axygen deficiency unless such person
has been trained and demonstrates to the satisfaction -
of an authorized representative of the Director of the
Department of Energy that he is qualified to test for
methane with a flame safety lamp of other appraved
methane detector Records of suchexaminations shall
be kept by the operator and the Director of the De-
partment of Energy.

Persons whose duties require them to use a flame
safety lamp and other upproved detectar, thut have
been qualified by the Department of Enerey to test for
methane and oxvgen deficiency, shall be examined at
least annually to their competence by a certified sur-
face mine foreman, and a record that such examina-
tion was given, together with pertinent data relating
thereto, shai! be kept on file by the operator and a
copy shall be furnished to the Department of Energy,

Persons whose duties require them to administer
the annual examinations for methane and oxygen de-
ficiency shall be examined annuzally by a qualified of-
ficial from the Department of Energy. Each operator
shall provide for the proper maintenance and care of
the permissible flame safety lamp or any other ap-
proved device {or detecting methane and oxygen defi-
ciency by a persen trained in such maintenance, and
before each shift, care shall be taken to insure that
such lamp or other device is in a permissible condi-
tion. Flame safety lamps shall be given proper main-
tenance and inspection hefore each working shiftina
mantier recommended by the manufacturing compa-
ny and approved by the director of the Department of
Energy. Other approved gas detecters shall be given
proper maintenance and shall be tested in accordance
with the manufacturer's recommendations before
each working shift and calibrated each thirty (30} cal-
endar days.




TABLE 38-3A

Transmitter Power

{Watts) Minimum Distance
(except FM mobile) _ {Feet)
5 - 25 100
25 - 50 150
50 - - 100 220
100 - 250 350
250 - 500 . . 450
500 - 10C0 650
1000 - 2500 1000
2500 - 5000 L 1500
5000 - 10000 2200
10000 - 25000 3500
258000 - 50000 5000
50000 - 100000 - 7000
Transmitfer Power
(Watts) Minimum Distance
{FM mebile) (Feet)
1 - 10 5
10 - 30 10
30 - 60 15

60 - 250 30
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August 16, 1889

Mr., Bart Lay

Directoxr of Mine, Health and Safety
Department of Energy

State Capitol

Charleston, WV 25305

Dear Mr. Lay:

This morning we met withMr. Rick Glover concerning
your emergency rule, Sexies 3, "Rules and Regulations Governing
the Safety of Those Employed In and Around Surface Mines in
West Virginia."”

We would 1like to extend the same opportunity for
you to submit any additional iInformation to support the changes
that you are making.

If vou would like to see the information that we have
on hand, you may contact Bob Wilkinson at 345- 4000 and arrange.
a time to come and review these documents.

If vou have anything in writing that vou would like to
submit, we need them by 12:00 noon Friday, August 18, 1989.
Please address this infg¢rmation to Bob's attention.

We will be preparing the Emergency Rule Decision on
Monday or Tuesday of next week.

Thank you for your cooperation.
Sincerely,

wodly Corprc

Judy Cooper, Director
Administrative Law Division




STATE GF WEST VIRGINIA

DEPARTMENT OF ENERGY
1615 WASHINGTON STREET, EAST
CHARLESTON, WEST VIRGINIA 25311
TELEPHONE, 348.3500

MEMORANLDUM

L Y "L A A L

TO: - Inspectors-at-Large, Electrical Inspectors and
Surface Mine Inspectors

FROM: Bart B. Lay, Jdr., Director Q%éé;
Division of Health, Safety and Tralining

DATE: February 6, 1983

SUBJECT: Title 38, Serieg 3, 8ection 37.10{(a)
Movament of Elactrical Equipment

Recent confusion regarding-the proper enforcement of
Title 38, Series 3, Sectlon 37.10{(a) has prompted me to
issue the following interpretation/enforcement policy.

Title 38, Series 3, Section 37.10(a} zreads as follows:
37.10 Movemenk of electrical equipment

{2a) Power centers, portable transformers, cable
couplings andé enclosures shall be deenergized before they
are moved from one (1) locatlon to another. BExcept that
when equipment powered by source other than such centers or
transformers is not available the director may permit such
centers or transformers to be moved while energized if he
determines that such equlvalent or greater hazard may
otherwise be created and if they are moved under the
supervision of a guallified person, and 1f such centers and
transformers are examined prior to such movement by such
person and found to be grounded by methods approved by an
avthorized representative cf the director and otherwise
protected freom hazard to the miner. A record shall be kept
of such exXamination.

This regulatlon clearly states that power centers,
transformers, cable couplings and enclosures ghall be
deenarglized before they are moved from one location to
another. We must therefore enforce the regulaticn
accordingly.
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Memo
February 6, 198%

The regulation also allows the director to approve
other methods of moving the power centers while energized if
he determines that no cother equipment i= available to -
facilitate the move and, an equivalent or greater hazard may
be created,

All plans to move energlized power centers or
tranzformers from cne lcocation to ancother must be approved
by the director prior teo implementation by the mine
operator.

BBLir/ks




KEN HECHLER
Secratary of State

MARY P, RATLIFF
Deputy Secretary of Stare

ROBERT E. WILKINSON
Deouty Sacretary of State

CATHERINE FRERQTTE
Exacutive Assigtant

Telepnare: (303} 245.4000
Corporations: 242.8000

STATE OF WEST VIRGINIA
SECRETARY GF‘ STATE

Charleston 25305

WILLIAM H, HARRINGTON

Chuaf of Statf

RICHARD 0. HARTMAMN

Directer, Administrative Law

DONALD R, WILKES
Cirecter, Corperations

SHEREE COHEN

Special Assistant

(Plus all the veluntaer
help we can get)

August?liosg

NCOTICE OF EMERGENCY RULE DECISIQN BY TEE SECRETARY OF STATE

AGENCY: Department of Commerce, Laber and Environmental -
Resources, Division of Energy

RULE: Rules and Regulaticons Governing the Safety of Those
Emploved In and Around Surizce Mines in West Virginlia

DATE FILED AS AN EMERGENCY RULE: July 11, 1883

DECISION NO, 17-89

Following teview under WV Code §29A-3-15a, it is the decision of
the Secretary of State that the above emergency rule he
disapproved. A copy of the complete decision with reguired
findings is available from this cffice.

b7zz:;_ ?7¢iaﬁ2i«,ﬁz”

Ken Hechler
Secretary of State.

TENE




KEN HECHLER

Sacretary of State WILLIAM . HARRINGTON

Chief of St
MARY P RATLIFF

Senuty Secretary of $:518) RICHARD Q. HARTMAMN

Director, Admunistrative Law

ROBERT E. WiLkiNgiN

Doty Secretery of Sials 0 e ' STA VEST \NTT DONALD R, WILKES
_:'-3' o .- . . ’*TE OF “\L—-— le—GIkm DIrECtD!’. CD!DO.’E‘.\O-‘:S
CATHERINETRERQITE -+ - - )
Eretutove Aamant O Lt SECRETARY OF STATE SHERZZ COHEN
e T R - Special Assistan
Telechone; [304) 3??41:-307 . s - Charleston 25305 ’
Corporatens. 3_:?_:30:;3‘: I':-'::-r - - . {Pius all the volunteer
= :_,"_‘ <z : . . . he!p we can ga?)
R ) ) -
DECISICN EMERGENCY RULE DECISION
(ERD 17-89}
AGENCY:  Derartment ©f Commerce, Labor and Environmental

Resources, Division of Energy

RULE: Rules and_ReauLations Governing the Safety of Those _
Emploved In and Arcund Surface Mines in West Virginia

DATE FILED AS AN EMERGENCY RULE: July 11, 1589

par.l The Department ¢ Commerce, Labor and Environmental
Reiources, Division of Enerqgy, has filed the above
emergency amendments to Series 3, Rules znd Regulations
Governing the Safety of Those Emploved In and Around
Surface Mines in West Virginia.

West Virginia Code §2%4~3-15z requires the Secretary of
State..to review all emergency rules flled after March
8, 1986. This review reguires the Secretary of State
to determine if the agency filing such emergency rule:
1) has complied with the procedures for adopting an
emergency rule; 2) exceeded the scope of its statutory
avthority in promulgating the emergency rule; or 3) can
show that an amergency exists justifying the promul-
gation of an emergency rule.

)
o
H
o

par.3 Following review, the Secretary of State shall issue a
decision as to whether or_ not such an emergency rule
should be disapproved [29A-3-~15z{a}].

par.4d () Procedural Compliance: WV Code 292-3-13 permits an
agency to adopt, amend or repeal, without hearing,
any legislative rule by filing such rule, along
with a statement of the circumstances constituting
the emergency, with the Secretary of State and
forthwith with the Legislative Rule-Making Review
Committee (LRMRC).,.

par.s ""If an agency has accomplished the abhcve two ragquired
filings with the appropriate supporting documents by
the time the emergency rule decision is issued or the




expiration of the forty-two day review period,
whichever is sooner, the Secretary of State shall rule
in favor of procedural compliance,

par.6 The Department of Ccmmerce, Labor and Environmental
Resources filed this emergency rule with supporting
cocuments with the Secretary of State on July 11, 1989
and with the LRMRC on July 14, 13588,

ar.7 It is the determination of the Secretary of State that
P 4
+he Department of Commerce, Labor and Envircnmental
p . » - 3
Resources, Division of Energy has complied with the
- 14 T ol -
procedural regquirements of WV Code §29A-3-15 for
adoption ©f an emergency rule.

rar.8 (B) “Statutory Authority -- WV Code §3F-2-2 reads in
part:

§5F~2-2. Power and authority of the secretary of each
department.

fa) {11) Promulgate rules, as defined in Section 2
(Section 29A-1-2), Article 1, Chapter 292 of this ccde,
to implement and make effective the powers, authority
and duties granted and imposed by the provisions of
this chapter, such promulgation to be in accordance
with the provisions of Chapter 2°5A {Section 29%9A-1-1 =t
seg.) of this Code;

var.9 West Virginia Code §3F-2-1 reads in part:

§5F-2-1. Transfer and incorporation c¢f agencies and
boards.

(b) The following agencies and boards, including all
of the allied, advisory, affiliated or related entities
and funds associated with any such agency or board, are -
hereby transferred to and incorporated in and shall be
administered as a part of the Department of Commerce,
Labor and Environmental Resources.

{21) Department of Energy provided for in article one
[§22-1-1 et seq.)], chapter twenty-twec of this code.

par.10 West _Virginia Code §22-1-15 reads:

§22-1-15. Commissicner's authority to promulgate
rules and regulations.

The Commissioner shall have the power and authority teo
propose or promulgate rules and regulations to organize
the department and to carry out and implement the pro-
visions of this chapter and chapter itwenty-two-a
[§222-1~1 et seqg.] of this code. With respect to

chapter twenty-two-b [§22B-1-1 et seq.] of this code,




par.l1

par.lz

par.il3.

par.lé

the commissioner's rulemaking powers and authorigy
shall be as described in section thirteen [22-1-13] of
this article. 2All rules and regulations in effect on
the effective date [July 11, 1985] of this act [Acts
1985, . 77] which pertain teo the provisions of this
chapter, chapter twenty-two-a and twenty-two-b of this
code shall remain in effect until changed or super-
seded by the commission, or as appropriate, the
director of the division of oll and gas. Except when
specifically exempted by the provisions of this
chapter, or chapters twenty-two-a or twenty-two-b of
this code, all ruiles and regulaticns or changes thereto
shall be proposed or promulgated by the commissioner in
accordance with the provisions of chapter twentv-nine-a
[§28A~1-1 et seg.] of this code.

It is clear that the Secretary o©f the Department of
Commerce, Labor and Environmental Rescurces has the
authority to amend the rules of that department deal-
ing with the safetv of those emploved in and arocund
surface mines. The Division of Energy has c¢ited WV
Code §20-6-38 as its authority for amending these
particular rules. Unfortunately, this code section was
repealed in 1985 bv the Legislature. The department’'s
ability to amend these rules has bsen moved to §22-1-15
in conjunction with Article 2 of Chapter 5F of the
W.Va. Code. Therefore, it is the finding of the
Secretary of State that the Department of Commerce,
Labor and Envirconmental Resources, Division of Energy,
has met its obligation in showing that there is
sufficient statutory authority t¢o amend these
regulations. :

(C) Emergency: WV Code 29A-3-~15 (g) defines
"emergency" as follows:

(g) For the purposes of this section, an emergency
exists when the promulgation of a rule is necessary
for the immediate preservation of the public peace,
health, safety or welfare or is necessary to comply
with a time limitation established by this codz or
by a federal statute or regulation or to prevent
sukstantial harm to the public interest.

. There are essentially three classes of emergency

breadly presented with the above provision: 1)
immedizte preservation; 2) time limitation; and

3) substantial harm. An agency need only document
tc the satisfaction of the Secretary of State that
there exists a& nexus between the proposal and the
circumstances creating at least one of the zbove
three emergency categories,

A _great deal of controversy has arisen surrcunding the
implications of the department’s emergency rule.




par.l15

In & meeting on the morning of August 21, 1989,
Commissioner Dials assured me that the provisions of
this emergency 1'LJ.e, which amends Title 28 Series 3,
Section 37-10 of the code of state rules, reflected .
the policy of the Department of Energy up until
Fabruary &, 1989. <Cn February €&, Bart B. Lay, Jr.,’
Director of the Division of Health, Safety and Training -
of the Dspariment of Energy, issued a memorandum in

which he cited the current prOVLSlons ¢t the code ¢f ' _ B
state .rules and said,

This regulation clearly states that power centers,
transformers, cable couplings and enclosures shall
be de-energized before they are moved from one
locatien to another. We must, therefore, enforce
the requlation accordingly. (Sese attached Exhibit
A.)

It is the position of the United Mine Workers of
America through thelr representative, Mr. Rick Glover,
that this particular reading of the code of stdte rules
was enforced before the February 6 memorandum. The
Division of Energv claims that this provision, which
would regquire the power substation to be shut down
before any cable coupling or cakle junction box
(encleosure) 1is moved was not enforced before February
6, 1989, because a clear reading of the statute zllows
for the interpretation which they are now giving to it
in the proposed emergency rule..

There is a good deal of documentation surrcunding the
adwlsablllty of this pol1cv. The Department of Enérqy
has eight electrical inspectors around the state and
the position of seven of those inspectors on this
proposal have been given to this cffice, It is our
understanding that the eighth inspector agrees with

the proposal as 1t has been presented by the Depart-~
nment of Energy. I would like tc review thege documents
which I have attached as exhibits to this decision as
evidence from the experts in +the field on the
advisability of this proposal. Donald E. Crawford, in
a memorandum date July 25, 1989 and attached as Exhibit
B comes out sircngly against the proposed rule. EBenny
Comer, also an electrical inspector in a letter dated
July 27, 19892 and attached as Exhikit C, comes out
against the provisicons which claim that this particular
rule is an emergency, and the view that an energized
circuit for trailing cable is as safe as a

de~energized circuit. Jimmy A. Berry, aiso an
electrical inspector for the department, in a letter
received by the department on July 27, 158% and
attached as Exhibit D comes out against the rule

which would a2llow for couplers and ¢onnection boxes

t0 be moved while they are energized. Electrical
inspectors Tom Harmon and Paul Brown in a memorandum
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dated July 26, 1989 and attached as Exhibit E raised
several gquestions on the advisability of allowing
enarcized cables to be moved. Inspsctor John D. Reed,
in a memorandum recelved by the department on July 25,
1989 and attached as Exhibit F comes out in favor of
the general concept of moving energized cables as long
2s5. there are a coupla of clean up amendments to the
language used. Finally, electrical inspector Gerry
Barton, in an interoffice memcrandum dated July 26,
1889 and attached as Exhibit G comes out in favor of
the policy as stated in the proposed emergency
regulations. Overall, five of the department's eight
electrical inspectors have either come out strongly
against the substance ¢f the proposed emergency
regqulation or have raised guestions and made statements
in their resronses that completely contradict the
concepts surrounding this proposed emergency
regulaticn.

When I met with Commissioner Dials on August 21, his
response to these concerns was that the electrical -
inspectors had focused on the wrong part of the
problem. The Division of Energy feels that the resal
problem is not in the movement of couplers and junction
boxes that tie together the highpower cables as they
stretch across the surface mine site. Rather, they
contend that problem resides in having to turn off the
power, each time one of the couplers or junction hoxes
has tc be moved, from the subpower station. The
position presented by Commissioner Dials, Director Lay
and wWilliam "Belts" Willis was that the mechanical wear
and tear on the circuitry in & power substation leads
£0. a greater danger of mechanicai breakdown andg
therefore, injuries and even deaths to those people who
are having to work in the electrical substation, 5o
what we have here are twoe completely different
approaches on the proposed emergency rule. The 7
position of the electrical inspectors and the United
Mine Workers focuses on the high voltage cables, their
couplers, and juncticn boxes while the Division of
Energy focuses on the potential of mechanical breakdown
in the power substations. It is important to peoint out
that the

Division of Energy place great reliance on the fact
that the immediacy for these rules has arisen because
the power stations have only started to turn theilr
power off and on to move power couplers and juncticn
hboxes since the Fsbruary 6 memcorandum from Director
Lav. Both sides agree that the average surface mine
now cuts power to move these couplers and boxes three
to five times a week. There is a comment from the
electrical inspesctors that covers both the danger in
the power substation as well as the danger in moving
high voltage cables across a surface mine and it comes
in the Harman and Brown memorandum which is attached
Exhibit E. In this memorandum, the two electrical.
inspectors state:
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It is our feeling that a workman energizing or
de~energizing high veoltage circuits in a
stationary, solid grounded substation would not be
expesed to a2 greatey electrical shock hazard than
a workman phvsically contacting the energized
noving cables and components that could be located
in wet, muddy conditions,.

To place these issues in perspective, T think it's
important to remember that we are talking about power
lines that hold ketweer 7,200 and 25,000 volts of
electricity. I asked the Division of Energy to provide
me with the number of fatalities surrounding surface
mining in this decade and they answered with Exhibit H.

The Division of Energyv polnts out that the provisions
of 37-10 have their rocts in a statute which provides
that underground mining operations must de-energize
their high energy trailing cables when moving power
centers and portable transformers. See West Virginia
Code. §22A-2-40(71). BSo the practice of turning off the
power to underground mines in order to move power
transformers and power centers has been going on for
gquite some time in West Virxginia. Interestingly
enough, the Division of Energy reports that we have
naver had an accident related to turning the substation
power off and on in underground mines. This causes me
to wonder why mechanical breakdowns in power
substations for surface mines would take place at any
greater freguency in underground mines. According the
the Division cf Energy in our meeting of August 21, the
average surface mine turns its power coff to move its
couplers and connection boxes 3 to 5 times a week. The
Division of Energy has failed to show why turning the
switch 2 to 5 times a wesek would wear out the '
electrical cixcults and equipment in power substations.

The guestion before me is whether the Divisicn of
Energy has met any one of the three standards found in
the definition ¢of emergency as it i1s found in
§2922A-3-15(g). In the area of Immediate preservaticn,
which is the first category listed, both the Division
of Energy and the United Mine Workers concur that there
has never been an accident inveolving either a power
substation or the handling of these high powered cables
in a surface mine work area in West Virginia, {See
Exhikit G). I do.not see how these rules would provide
for the immediate preservation of the safety of workers
under these circumstances. It seems that the current
rules are working well and that there is no need to use
the provisions of §29A-3-15 and 15(a) toc change them.
In short, the Division of Energy has failed in showing
that the immediate preservation of the safety of
persons working around_a surface mine is at stake here,
The second possible condition for an emergency rule is
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that of time limitation. The Division of Ensrgy has
made no c¢laim that it is under any type of time
constraint to implement this rule because of a change
in the federal law, the state statute governing it, or
a court order. Sc this standard doesn't apply. The
third standard which can be used to establish an
emergency is that of substantial harm to the public
interest. This is not applicable sincs these
particular rules clearly go directly to worker safety
and the burden that has to be met by an agency would
have to fall under the first provision.

Therefora, I find that the Division of Energy has
failed +o meet its burden ¢f showing that an emergency
exists that would justify changing these rules as part
of the emergency rule process as provided for by the
West Virginia Code. Basically, when the risks tco
workers in power substations are balanced against the
potential risks to workers who are handling high
powered cables and junction boxes in an outdoor surface
mine site, the division's own experts have chosen to -
put emphasis on the potential danger to the workers who
are handling the hich powered cable as cpposed to those
who are in the power substation. When this is added to
the fact that we have had no injuries under the current
rules that are in place, it seems c¢lear that this rule
is not necessary to immediately preserve the safety of
workers at a surface mine site.

T+ is the decision of the Secretary of State that this
proposal ¢f the Department of Commerce, Labor an '
Environmental Resgources is in procedural compliliance
with the provisions of West Virginlia Code §29%2-3-15.
Further, it does not exceed the statutory authority
provided to the Division by the West Virginia Code.
However, the facts and c¢ircumstances presented by the
record as it has been established before this office
fail to constitute an emergency as defined by the
2dministrative Procedures Act. Therefore, the
Secretary of State holds that this emergency rule
should be digapproved. The department may appeal this
decision to the West Virginia Supreme Court if it
choosas to. See §29A-3-135a(d).

This decision shall be cited as Emergency Rule Decision
17-89 or ERD 17-89 and mav be cited as precedent. This
decilsion is available from the Secretary of State's
office and has been filed with the Division of
Commerce, Labor and Envirconmental Resources, the
Lttorney General and the Legislative Rule Making Review
Committee, -




o Fhors

KEN HECHLER
SECRETARY OF STATE




EXHIBIT A
STATE OF WEST VIRGINIA

DEPARTMENT OF ENERGY
1515 WASHINGTON STREET, EAST
CHARLESTON, WEST VIRGINIA 26311
TELEPHONE: 348-35C0

HEMORANDUM
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TO: - Inspecteors~at-Large, Electrical Inspectors and
Surface Mine Inspectors

FROM: Bart B. Lay, Jdr., Director Q%é%?

Pivision of Health, Safety and Training
DATE: FPebruary 6, 1988

SUBJECT: Title 38, Serieg 3, Sectlon 37.10(a)
Movament of Electrical Egunipment

Recent confusion regarding‘the proper enforcement of
Title 38, Series 3, Sectlicn 37.10(a) has prompted me to
issue the following interpretation/enforcement policy.

Title 38, Sexries 3, Section 37.10(a) reads as follows:
37.10 Movement of electrical equipment

(a) Powsr centers, portable transformers, cable
couplings and enclosures shall be deenergized before they
are moved from one (1)} location to another. Except that
whan eqguipment powered by source other than such centers or
transformers is nct available the director may permit such
centers or transformers to be moved while energizad if he
determines that such equivalent or greater hazard may
otherwise be created and if they are moved under the
supervision of & gualifled person, and if such centers and
transformers are examined prior to such movement by such
rerson and found to be grounded by methods approved by an
authorlzed representative of the dlrector and otherwise
protected from hazard to the miner. A record shall be kept
of such examination.

This regulatlion clearly states that power centers,
transformers, cable couplings and enclosures shall be
deenerglized before they are moved from one location to
another. We must therefore enforce the regulation
accordingly.
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The regulation also allows the director to approve
cther methods of moving the power centers while energlzed if
he determines that no other egulipment 1=z avallable to
facilitate the move and, an equivalent or greater hazard may
be created.

All plans to move energized power centers orx
transformers from one location to anothexr must be approved
by the director prier tc implementation by the mine
operator.

BBLIr/ks




STATE OF WEST VIRGINIA

DEPARTMENT OF ENERGY ECGHEIT 2
525 VILLEA STREET
LOGAN, WEST VIRGINIA 256801
TELEPHCNE., 752-5838

GASTON CAPERTON o _ GEORGE &, DIALS

GOWVERNQOR COMMISSIONER

MEMORANDTUHM

TO: Bart Lay, Jr., Director

FROM: Donald E. Crawford, Electrical Inspector Efjcpﬁf,

DATE: July 25, 1989

SUBJECT: £Revision of Serises 3, Section 37.10 -
I have reviewed the proposed changes to Series 3, Secticn 37.10 of the
Surface Mine Szfety Regulations and enclosed herswith are my commenis

on the propcosal.
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Commentary on the

Sentence 1:

Sentence 2:

Sentence 2

Sentence 4:

Sentence 3

facts and circumstances constituting an emergency:

-

This statement is false and misleading in that Series 3,
Secticn 37.10(h) specifically allows the movement and
handling of energized'trailing cables.

This statement 1s misleading. While a similarly worded
statement is incorporated in the underground mining law,
224-2-40(71), the explicit requirement that cable couplings
and enclosures be deenergized prior 1o movement is unique
to Series 3, Sectilon 27.10(a) enacted with an effective
date of May 13, 1984.

This statement is true.

I+ is unressonable to permit the use of electrical
circuits and equipments that cannot be safely energized
and deenergized with whatever frequency is regquired by
the nzture of the operaticn of a speciiic unit of )
electrical machinery. Electrical circuits which can bhe
safely switched on and off can be constructed, if the
industry needs them. _

This rule change does relate to the safety ¢of workers,

however, the implication of this sentence is that worker

.safety is enhanced which is not true; any movement of

energized electrical circuit conductors or equipment
involves risks which are not present whenever the

conductors or equipment are moved while deenergized.

Summary: The actual, although unstated, reason Ior making the rule change

is to improve the productiviiy and thus the prciitability of surface

mining operations.




Commentary on the proposed revisions to Series 3, Section 37.10:

1)

2)
32

4)

The change in 37.10(z) allows no movement of energized portable.

substations, power centers, switch gear enclosures, and itransformers,

even 1f no other means of meovement exists, other than by utilizing

the mobile machine powered by such eguipments.

No changes have been made to the wording of 37.10(h).

The change in 37.10(c) involves the term "competent persons'" which -’

is not defined in the regulation and the phrase "use other protective

devices and equipment which may be deemed necessary! which is not

sufficiently specific tc provide 2 minimum standard to be uniformly

applied to all suxrface mining operations in the state.

With regard to the additional reguirements imposed b? 37.100d) and

37.10Ce):

1) 87.10(8)1 - explicitly mandates the type of eablse coupler tc be .
used and is not & duplicaticn of an existing rule or regulation.

2)Y 837.10{(d)2 - duplicates =z reqﬁirement of the Natlonzl Electricsal
Code, Article 710-453, which is enforcable under Series 3,
Section 37.8(f).

3) 37.10(d)3 - duplicates theregquirement of Series 3, Sectiocn
37.7{c). ‘
4) 37.10(8)4 - duplicates the reduirement of the National Electrical

Code, Article 710-41(c¢) which is enforcable under Series 3,
Section 37.8(%). '

$) 37.10(d)5 - duplicates the reguirement of Series 3, Section
37.68(a), however, it does establish the requirement for two
mechanisms of strain reliefl for a cable ehtering a coupler
or cecnnection box.

8) 37.10{(e)l - the term "competent trained perscon' is not defined
in the regulation.

7) 37.10(e)2 - same as (8).

8) 37.10(e)3 - appears to relax the requirement of Series 3,
Secticn 37.4(a) which implies thzt the resistor is to be
examined and tested monthly.

9) 8387.10(e)4 - explicitly establishes the Zfrequency of ground
field testing and the specific type of test procedure to be used.
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Opinion: - -

"

The proposed changes in the regulation do not provide adequate improvements
in the reliability of the safety systems associlated with mobile equipment
circuits to compensate for the risk imposed by moving the cable coupler

and ccnnection boxes while energized. '

Two improvements which should be considered for application on such
circuits are: —

1) The application of potentizal relays to detect ground fault conditions
on mobile eguipment circuits; this type of relaying will normally
detect ground faults even if the grounding resistor is open.

2) The application of "window type' ground monitors whick have the
capability of detecting short circuits in the ground check circuit
and the capability of detecting small changes in the impedance of
the grounding circuit.




STATE OF WEST VIRGINIA

DEPARTMENT OF ENERGY EXHIBIT C
109 ADAM STREST
FAIRMONT, WEST VIRGINGA 26554
- TELEPHONE. 367-1332

GASTON CAPERTON . GEORGE E, DIALS
GCVERNCR COMMISSIONER

July 27, 1989

Mr. Terry Farley
1615 Washington Street, E.
Charleston, WV 25311

it

Dear Mr. Farley:

3

I zm writing in response to the request for input on the proposed regulation
to revise Title 38, Series 3, Sectiod 37.1C. ,

Mr. Tarley, it is my opinicn that the basis for these changes being justifisd
by claiming an emergency is not truly factual. I feel that a2 de-energized circuit
is by far the safest circuit. Also, the act of de-energizing the.circuit should
not expose.the workers to electrical shock if the equipment is properly designed
znd maintained.

I recommend that the regulation not be changed because handling and moving
parts of an energized High Voltage Circuit will subject the workers to more of a
shock hazard. Systems can be instzlled to facilitate de-energizing without loss
of producticn time. ' '

If it is still deemed necessary to cnange the regulation then I recommend the
changes as to the attached revision.

Again I stress that no changes are needed and that safety and producticn go
hand-in-hand. : o

Yours for safety,

Bermie Comer
Electrical Inspector
Region I

Enclosures —
BC/ jss : : N o ’
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37.10 Movement of electrical eguipment:

{¢) A suitable device shall bz used to handle the cable and boxes

that provides a reasonable distance from cable and boxes. This
shall be used with proper protective gear.
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- Title 38, Series 3
Section 37.10

(e) The following procedures shall be observed when cable cougliers smd

commectiong boxes are to be moved while energized.

1.

[1] N . ~
A Certified Electrician and Foreman shall be present at all times wirem
energized cable couplers and connecticn boxes are Lo be moved.

. . s .. " .
4 “‘Certified Electrician shell visually inspect cable tounlers =nd
cormection boxes prior to and jmmediately aiter the move t¢ insurs Wl
the requirements outlined in Section 37.10(d) are being met,

The srounding resistor sh2ll be examined and tested every six montis ziw

the resulits recorded in a booxk prescribed for that purpsse in arder @
insure that the grounding resistor is not shorted or open.

)

e

The neutrzl sround field shall be tested every twelve (12) nonmths wilti &
sround Tield megger. ‘Record readings and assure lessg than Ilenms darioy
cry period.” :
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Desr Sir:

In the memo that vyou gave me about the Facts and
circumstances constituting an emergency are lncorrect in
that they state the current regulations requiring de-energiza- -
tion of trailing cables when they are moved. '

The current regulations allow trailing cables to be moved
under 37.10-b and ¢ provided safeiy eguipment is worn. My

4

opinion 1ls that cable couolevs and connection koxes should no;

be moved while energized. —

The field talk is that these devices are be_“g moved and have

been moved while energized. If cable couplers and connection

boxes are going to be allowed to be moved while enexgized, I

£hink that the procedures added to 37.10 should be rigedly en-

forced and that inspectors should make it a point to perscnally T

watch the procedure to assure compliance. The term competent

trained person should be changed to a certified electrician.

Scmeocne nséds to be present that understands the power system

in case something goes Wrong. Someone who can determine between

an open monitor circuit, & grounded pnase conditicon, or & short

circuit, which can be vicious 1if protectiva relays do not trip

the breaker. _ : - :
Somecne whe knows what action to take, if or when scmething

goes wrong, to avoid persconal Injury.

Sincerely,

, tflo
Qidrnomy O fouwes

Electrical Inspecitor 304
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GOVERNDR COMMISSIONER
MEHCRAKDUHM
TC Bart Lay
< 7 8.
FROM: Tem Harmon and Paul Brown .
BATE: July 25, 1988
SUBJECT:  Surface Mine High Voltage Installation

The procsss of moving énergized equipment over the rough terrain associated
in surtace mining causes extreme vibration and cable stress. Tnis could possibly
result in a phase lead becoming detached. I this condition should occur, twe
nNzzards are possibla:

{1} The phase lead could contact the frame of the metal enclosure,
¢reating 2 grounded phase condition. 17 the ground monitor and
grounded phase systems are operable, the circuit should de-energize.
However, if the groumnd monitor is inoperable or shorted in the
cable and the ground wire is loose or detached, a2 werkman contacting
the machinery frames could come in ceontact with volitages up %o
seven thousend two hundred (7,200) volts.

(2] The detached phase lead could contact another phase resulting in e
phzse to phase fault. NOTE: If a phase to phase fzulti occurs,
although the ¢grounding resistor Is in proper working condition, it
provides no protection in this instance. A phass to phase fault
results in a dsvastating amount of ensrgy released which could
cause total desiruction of metal cabinets, couplers, and cablas.
It is highly likely that Tires, explosion, and fatalities could
occur it this condition exists.

In the past. we have found instances in which physical damage had occurred
to cables; especially, 7,200 volts, which would trip the circuit breaker. Upon. .
reclosing the breaker, it would remain energized. This was caused when the short
circuit occurred. The shielding was cesircyed which surrcunds the phase insulztion.
When the breaker reclosed, it was assumed the utility company had experienced an
interruption. The only means to assure this condition does not exist is to inspect
the entire cable with a Tic Tracer. We feel reasonably sure this is not being
practiced.




Bart Lay ,

Surface Mine High Voltage Installation
July 26, 1989

Pags Two

Due to the weight and length of high voltage irailing cebles, we feel it
would be very difficult for a workman wearing high voltage gloves to keep the
cable from contacting his or her body. These cables are exposed to exiremely
wet and muddy conditions. ' :

It is our fesling that a workman energizing or de-energizing high voltags
circuits in a stationery, solid grounded sub-station would not be exposed to a
greater. electrical shock hazard than a workman physically contacting energized
moving cables and components that could be lccated in wet and muddy conditicns.
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STATE CF WEST VIRGINIA

DEPARTMENT OF ENERGY

PO EOX 200
PHILIPPY, WEST VIRGINIA 26418

EXHIBIT F

TELEPHOME. 457.3219
GASTON CAPERTON e
RECEIVED
JUL 26 193¢
DEPT. oF Engngy 3
MEMORANDIUHM Chetlestan, wy 7
TC: Mr. Bart lLay, Jr.
Director Health, Safety, & Training
FROM: Mr. Jobn D. Reed
Electrical Inspector 7302
DATE: July 25, 198¢ , _ z
SUBJECT: Assessment of Proposed Changes in Title 38, Series 3,
Section 37.10 '
i. a.

Section 37.10(c) of the proposed changes refers
and tested insulated protective rubber gloves."
these gloves should be defined in more detail.
and testing is being referred to?

&1 Is the intent to require
gloves rated for the voltage on the cable?
required in 37.%(e)7

Are these gloves

to "appreoved
I feel

b. Also I feel that the reference to a ''competent parson
trained for such work" should read "a competent person
trained by the operator to perform such work'.

c.

Since this section will obviously require tra
feel the minimum regquirements for this traini
defined.

ining, I
ng should be
2. Section 37.10(d) 5. perhaps contains a gpelling error. The words
"Kellum Clamp' should pessibly be "Kellems grip type clamp'.
3. Section

37.10(e) 1 and 2 again refer to "A competent trained
Tt
person .

Please refer to comments 1-b and 1l-c.

Overall I feel that the changes preoposed are justifiable
hope these comments can be of some assistance to you.

.1
: If I can be
of further help in this matter, please feel fres to contact me.

Thank you,

dg—pm b?&p_@ Sook

John D. Reed
Electrical Inspector #302

What approval




EXHIBIT G

RECEIVED

JUL 2819839

.\ PEPT. QF ENERGY
w, Charleston, WY

INTER-OFFICE MEMORANDUM .
DEPARTMENT OF ENERGY CoTmE
DPIVISION HEALTH, SAFETY & TRAINING

TO: Bart Lay, Jr., Director DATE: July 26, 1389

Division Health, Safety & Training

FROM: Cerry Barton ' ' SUBJECT: Movemsnt of
BElectrical Inspector No. 308 Electricsl
Region IV - Welch Egulpment

As to the proposed revisions of 27.10, movement of electrical
eguipment, T £f=el these changes as preposed have long been cvardue.

I see no added cost to the operauor &né = much broader fleld of

safety to the worker.
\/C%fzz@k/ é/‘? -\5/ ///ﬁ/

0€%zy ¥/ Barton
LTectflcal Inspectozr No. 308

GEB/slb




STATE OF WEST VIRGINIA

DEPARTMENT OF ENERGY FXHIBIT H

1815 WASHINGTON STREET, EAST
CHARLESTON, WEST VIRGINIA 25211
TELEPHOMNE. 348.3500

GASTON CAPERTON GEORGE E DIALS
GOVERNOR COMMISSIONER

MEHORANDRUH

TO: Ken Heckler
Secretary of State -
FRCM: Bart B. Lay, Jr., Diractor WK

Division of Energy
DATE: August 21, 1589

SUBJECT: Information Relating to Electrical Fatalities

Per our meeting ol teday, attached pleass £ind the
reguested informatlon relating to electricasl fatalities that
have occurred at surface coal mining cperations, during the
period of 1981-198%, nationwide.

From review of this data, no slectrical Efatalities
resulted from the movement cof trailing cables or Jjunction
boxes, howewver, one fatslity resulted frcm a swltch throw
operaticn.

This information was cbtained from the U.S. Department
of Labor, Mine Safety and Health Administraticn, 8Safety and
Health Technology Center in Denver, Cclorado.

BBLJr/ks

Attachments




SUMMARY OF FATAL ELECTRICAL ACCIDENTS

Septemker 21, 1581

A power feedback on a trailing cable from an auxiliary
poewer generator caused a fatal electrocution at a junction
box closet to a dragline. The victim, an electrician,
failed to properly insure his own protection by greocunding,
locking and tagging both sides of the connection. This
accident occurred at a surface mine in Wyoming.

September 15, 1983

The vicktim was elesctrocuted while connecting a shovel
cable to a switch house. The victim came in contact with
electrical power. This accident cccurred at an anthracite
mine in Pennsylvania.

Cctober &, 1983

An insulator broke during a switch throw operation
allowing the switching arm to contact the switch structure
and base causing an electrical fault in a 34.5 KV system.
The wvictim, although wearing prescribed protective gloves
apparently contacted the switch throw handle during the
fault condition in the area of his chest, This accident
occurred in Virginia.

March 5, 1984

The victim was checking antifreeze in a tank when the
metal rod he was using accidently touched an overhead power
line resulting in a fatal electrical shock. This accident
occurred in Kentucky.

March 5, 1985

The victim was in the process of trouble-shooting an
inoperative pump which was heated in a reclamation draw-off
tunnel, when he received a fatal electrical shoeck. This
accident occurred In Pennsylvania.

May 13, 1585

While eating lunch under s tree, with four other men,
the tree was struck by lightning, fatally injuring the
victim. The accident occurred in Texas.




December 8, 1586

The vickim was trouble-shooting a 480-volt AC light
circuit when he came in contact with energized wires which
resulted in a Fatal electric shock. This accident occurred
in West Virginia.

June 15, 1988

Thizg accident occurred when the victim climbed into a
manhole under a 2300 P & H shovel and came in contact with a
connector ring which contained high veltage power. This
aceident cccurred in Kentucky.

March 23, 1889

A knife junction box located 1800 feet from the east
end cf the pit holds the electrical connection between the
L-6 power distribution system and the 5761 shovel. The
victim was to reconnect a cable to the junction box. Power
was applied to this box and the disconnect knives were in a
closed position. The victim opened the door to the junction
box and removed the hot stick. The victim reached into the
box to insert the phase pin inteo a posiclamp and contacted
energized parts. This accident occurred in Illinois.




