WEST VIRGINIA
SECRETARY OF STATE FiL=D
KEN HECHLER - TRE!
i‘-EB § 340 Fu 3
ADMINISTRATIVE LAW DIVISION
e oreiog of ¥E9E RN

o Not Mark In this Box

NOTICE OF AGENCY APPROVAL OF A PROPOSED RULE
AND
FILING WITH THE LEGISLATIVE RULE-MAKING REVIEW COMMITTEE

AGENCY:_West Virainia Div. of Environmental Protection TTTLE NUMBER:__38
CITE AUTHORITY ¥ Code 20-5M-5

AMENDMENT TO AN EXISTING RULE: YES__. NO_X

IF YES, SERIES NUMBER OF RULE BEING AMENDED:

TITLE OF RULE BEING AMENDED:

IF NO, SERIES NUMRBER OF NEW RULE BEING PROPOSED: 2F

TITLE OF RULE REING PROPOSED: _ Groundwater Protection Regqulations,

Coal Mining Qperaticns

THE ABOVE PROPOSED LEGISLATIVE RULE HAVING GONE TO A PUBLIC HEARING OR A PUBLIC
COMMENT PERIOD IS HEREBY APPROVED BY THE PROMULGATING AGENCY FOR FILING WITH

THE SECRETARY OF STATE AND THE LEGISLATIVE RULE MAKING REVIEW COMMITTEE FOR
THEIR REVIEW.

avid C.

callagh irector




DEPARTMENT OF COMMERCE, LABOR & ENVIRONMENTAL RESQURCES
OFFICE OF THE SECRETARY
State Capito!, Rocom R-151

Charleston, West Virginia 25305-C310 s
GASTON CAPERTON Telephone: (304) 558-3255 JOHN M, RANSON
Governor Fax No.: (304) 558-4883 Cahinet Secretary

- &=
BE &
S8 g =
September 16, 19852 T ™ Fg
T
=% o O
B -
P T~ o o
=ET =
Dave Callaghan. Director sET '
Division of Environmental Protection =

#10 McJunrnkin Road
Nitro, West Virginia 25143

RE: Proposed Rule = Title 38, Series 2E ({Groundwater
Protection Regulations/Coal Mining Operations)

Dear Dave:

Pursuant to West Virginia Code §5F-2-2(a)(12), I hereby
consent to the proposal of the rule specified above.

You may attach a copy of this letter to your filing with the
Secretary of State as evidence of my consent.

cerely yours,
John M. Ranson
Cabinet Secretary
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clSCAL NOTE FOR proPoseD ruLes e § 3 wo P83

GFFIGE OF WEST VIRAINIA

2uls Title:  Groundwater Protection Regulations - Coa SEMREFIRGODRErations

Title 38, Series 2F

Type of Rule: X Legislative Interoretive Procedural

Division of Environmental
Agency Protection Address 10 McJunkin Road

Nitro. WV 25143

. ANNUAL FISCAL YEAR

1. Effect of Propeses Rule [ncrease Decreasel Current Next Thereattar
Estimated Total Cost S |3 !

-0- 3 -0- ;a -0- ES-O— 5 -0-

Personal Services -0- -0- -0~ -0- -0-
Current Expense -0- ~0- | -0- 0= -0-
Repsirs and Alterations -0- -0- l -0- -0- -0~
Equicment -0~ -8- -0~ -0- -0-
Qther -0- -0- -0- -0- -0~

2. Zxpianation of above estimates, As explained in the Responsiveness

Summary accompanying this proposed rule, the rule is not expected to
directly increase or decrease state revenues or costs, other than as
described in the Fiscal Note accompanying the Title 47, Series 55,
Groundwater Proteciion Act Fee Schedule rule. In order to avoid
duplication, those figures are not repeated herein.

3. Objectives of these ruies: ' . - s -
These rules set fortith & series of prac-

tices which surface coal mining operations must follow in order 10
protect the state’s groundwater resources.




4. Explanation of Owverall Economic Impact of Proposed Rule.

A. Economic Impact on State Government. This rule will regulate private
industry, to wit coal mining facilities. As such, it will not directly
impact state government. To the degree that coal industry cosis and
revenues are Impacted, the state may experience a secondary impact as tax
and fee collections are affecied. Since ithig rule will increase industry
costs, state revenues, if affected, will likely be decrezsed.

B. Economic Impact on Peoiitical Subdivisions; Specific Industries;

Specific groups of c¢itizens, This rule will impose substantial costs
on the ceoal industry, in order to compiy with ihe Groundwater Protectiion
Act of 1991, The practices and procedures, the modifications t0 existing
facilities, and the additiondl features for new facilities, reguired by
this rule, will all increase industry cost above those experienced

previously.

C. Economic tmpact on Citizens/Public at Large. The Division of Environ-
-mental Protection has no wey of accurately determining economic impact
on citizens or the public at large. If, however, the cost of compliance
with this rule should cause any decrease in coal mining activiiy,
citizens and the putlic at large could be affected by decreased employ-
meni in or-in support of the coal Indusiry.

Data February 8, 1983

Signature of Agency Head or Authorized Representative

irector

avid C. Callagha




DATE:

TO:

FROM:

February &, 1992

LEGISLATIVE RULE-MAKING REVIEW COMMiTTEE

Department of Commerce, Labor & Environmental Resources -
Division of Environmental Proteciion

LEGISLATIVE RULE TITLE:

1.

Authorizing statute(s) citaticn §20-5M-5

Date filed in State Register with Notice of Hearing:
9/16/92

What other notice, including advertising, did vyou
give of the hearing?

acrnss the giate.,

Date of hearing(s): 10/16/92

Attach list of persons who appeared at hearing, comments
received, amendments, reasons for amendments.

Attached ¥ No comments received

Date you filed in State Register the agency approved
proposed Leglslative Rule following public hearing:
(be exact) :

February 8, 1993

Name and phone number of agency person to contact
for additional information:

Stephen C., Keen

759-0502
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If the statute under which you promulgated the submitted
rules reguires certain findings and determinations to be

made as a condition precedent to their promulgation:

L.

b.

N/A

Give the date upon which you filed in the State
Register a notice of the time and place of a
hearing for the taking of evidence and a general
description of the issues to be decided.

Date of hearing:

On what date did you file in the State Register the
findings and determinations required together with
the reasons therefor?

Attach findings and determinations and reascns:

Attached
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TITLE 38

LEGISLATIVE RULES
DIVISION OF ENVIRONMENTAL PROTECTIO OF WEST VIRCINIA

§F§€%%£TARYGF'STATE

SERIES 2EF

GROUNDWATER PROTECTION REGULATIONS
COAL MINING OPERATIONS

1. General.

1.1 Scope and Purpose. These regulations establish a
series of practices for the protection of groundwater which are
to be followed by any person who conducts coal mining operations
subject to the provisions of Chapter 20-5M-1 et seq. of the West
Virginia Cede and subject to regulation under Chapter 223,
Article 3 of the Code of West Virginia, and/or under Chapter 20,
Article SA of the Code of West Virginia, as it relates to coal

mining operations.
1.2 Authority. West Virginia Code 20-5M-5,
1.3 Filing Date. VFebruary 8, 1%93
1.4 Effective Date.

2. Definitiens, As used in these regulations, unless used in a
context that clearly requires a different meaning., the term:

2.1 Act means the West Virginia Groundwater Protection Act,
West Virginia Code 20-5M-1 et seq.

2.2 Coal Mining Operation means any facility or activity
which falls within the definition of "surface mine," "surface
rining," or "surface mining operations" set forth in subsesction
{w), Section (3), Article 3, Chapter 222A-—ef{the West Virginia

Surface Coal Mining and Reclamation Act) of the Code of West
Virginia, 1931 as amended.

2.3 Ceontaminant means any material in a solid., licuid or
gaseous state that has the potential to cause contamination.

.

2.234 Contamination
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conecentration—eor Jtevel:- means any man-made or man-induced
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alteration of the chemical hysical, biclogical, or radiological
integrity of the groundwater, resulting from activities regulated
under this rule, in excess of existing groundwater guality,
unless that activity or site has: been exempted pursuant to
subsection 5(h) of the Act; (2) has been granted a deviation or
variance from existing guality as provided for in the Act: or (3)
is subject to an corder, permit, or other regqulatorv action that
requires restoration or maintenance of groundwater quality at a
different concentration level.

2.45 Director means the Director of the Division of
Environmental Protection of the Department of Commerce, Labor,
and Environmental Resources or the Director’s autheorized
designee,.

2.6 Groundwater means the water cccurring in the zone of
saturation beneath the seasonal high water table, or any perched
water zones.

2.€7 Impoundment means an area which is a natural
topographic depression, man-made excavation, or diked area that
is designed or improved in such a manner so as to hold an
accumulation of contaminated surface runoff, process wastewater,
product, or sewage, or any other ligquid substance that could
contaminate groundwater.

2.78 Liner means a continuous layer of natural or man-made

materials whieh 3is sufficient—to-restriect the downward or—laterat
mevenent of eeontawinantsbeneath and on the sides of an area which
restricts the deownward or lateral escape of contaminants.

2.9 Permit means any license, certification, registration,
permit, or any other approval granted by an agency authorized to
regulate coal mining facilities or activities which may have an
impact on groundwater.
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2.10 Practice means any action which is protectlve of
groundwater. -

2.11 Secondarz Contalnment means the—use—eé—é&kes——%efﬁs—

liner svstems, doublewwalled contalnment vessels, or anv
combination thereof to prevent contaminants from accidentally
discharging into the environment.

3. Groundwater Protection Plans and Practices for Cecal Mining
Operations.

3.1 Hydrologic and water quality protection practices
established under the authority of Chapter 20, Article 5A, or
Chapter 223, Article 3 of the Code of West Vlrginia and the
legislative rules promulgated thereunder, were enacted in part to
protect groundwater and are hereby incorporated by reference inte
this rule. 1In cases where such statute or legislative rules are
more restrictive or in conflict with the Act or these legislative
rules, the statute or rule most protective of groundwater
applies.

3.2 Where the evaluation of an existing facility reveals
that contamination is cccurring, a schedule of compliance must be
submitted by the facility or activity and approved by the
Director whereby the facility or activity must retrofit or
improve or discontinue existing svstems, activities, or
procedures to make them, to the satisfaction of the Director,

protective of groundwater.

3.3 All coal mining operations, including those which are
subject to the exemption set forth in subsection (h), Section 5,
of the Act, shall conduct grocundwater protection practices, and
prepare and implement groundwater protecticon plans, as set forth
in this requlation. Exempted operations are not subject to the
requirement at subsection Section 5, of the Act, to maintain
existing guality or to the related provisions of subsections (F)
and (g), Section 5., of the Act. TFurther, exempted operations are
not subject to water guality standards promulgated bv the Water
Rescurces Board pursuant to the Act,., Such operations shall
nonetheless be degigned, constructed, operazted, maintained, and
closed in such manner as to reasonably Drotect groundwater from
contamination.

Facilities or activities must determine if the
to_locate or expand into areas of karst, wetlands, fault(s),
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subsidence, or delineated wellhead protection areas, as
determined by the Bureau of Public Health. If areas of karst,
wetlands, fault(s), subsidence, delineated wellhead protection
areag or other areas determined bv the Director toc be vulnerable
based on geolodgic or hydrogeologic information, are determined to
exist, then the facility or activitv design must adeguately
address the issues arising from leocating in the areafs) of a
potentially more vulnerable groundwater resource.

3.24 Groundwater Protection Flans.

3.24.1 Each groundwater protection plan shall at a minimum
contain the following:

3.241.a An inventory of all operations and activities that
may reasonably be expected te contaminate groundwater, and an
indication of the current existence of and the potential for
groundwater contamination. These include but are not limited to
evaluation of materials handling areas, loading and unloading
areas, equipment cleaning, construction activities, maintenance
acthltles, pipelines carrying contaminants, sumps and tanks
containing contaminants, and impoundment areas.

3.24.1.b A description of new and/or existing controls or
activities to prevent protect groundwater eentaminatien from the
identified potential contamination sources.

3.24.1.c Schedules and procedures for employee training
addressing the preventlon of groundwater contamination.

3.24.1.4 Provisions for inspections to be conducted by the
operator at least every six (6) menths to ensure that all
elements of the coal mining operation’s groundwater protection
program are in place, properly functioning, and appropriately
managed.

3.24.1.e Groundwater monitoring procedures as deemed
appropriate for the facility and/or as required by the Director.

3.4.1.°F A discussion of all information reasonably
available to the facility/activity regarding existing groundwater
quality at, or which may be affected by, the site.

3.24.2 Ald—eealk-mining operaiiens—being conducted—one—{3)

implemented Within one vear of the effective date of these
regulations all coal mining operations shall complete and
implement a groundwater protection plan; provided, that the
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groundwater protection plan shall be included with any new permit
application submitted under Chapter 222, Article 3, or Chapter
20, Article 5A of the Code of West Virginia, ninety (20) days or
later after the effective date of these regulations or with any
permit renewal application submitted one (1) vear or more after
the effective date of these requlations; provided, further, that
the Director may waive £his the regquirement for a groundwater
protection plan for an operation which has been granted Phase II
bond release in accordance with Chapter 22a, Article 3, of the
Code of West Virginia, if he finds that such is not necessary for
the purposes of the Act.

3.4.2.a Adherence to a groundwater protection plan does

not diminish or sgupersede the requirement to comply with the Act
or with applicable provisions of these regqulations. Failure to
follow any practices set forth in an approved groundwater
protecticn plan constitutes a viclation of this regulation.

3.24.3 The groundwater protection plan may be integrated
with the statement of probable hydrologic conseguences and the
hydreologic reclamation plan regquired by Chapter 22A, Article 3 of
the Code of West Virginia and regulations promulgated pursuant
thereto.

3.24.4 A copy of the groundwater protection plan shall ke
kept on-site, or at the operator’s nearest readlly accessible
office, and shall be made available for review by the Director
upon request. A copy or copies of the plan shall be provided for
Division review and/or files upon request by the Director.

3.24.5 The Director may require modification to groundwater
protection plans to assure adequate protectlon of groundwater.
Further, the Director may during review of a groundwater
protection plan require such other information as he reasonably
needs to evaluate the plan.

3.24.6 In addition to the basic groundwater protection plan
requlrements, each plan shall address the specific reqguirements
set forth in paragraphs—3—threugh—7 subsections 5 through 9 of
this section to the extent the operation includes such areas or
features. -

2.4.7 Adherence to a groundwater protecticn plan does not
relieve the facilitv/activity of anv obligation to comply with
any other state, federal or local rule, requlation, law or act.

3.35 Groundwater Protection Practices for Outside Material"
Storage or Disposal Areas (Coal, Raw Materials, etc.)
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3.35.1 Existing areas at which coal, raw material, product
or wastes are stored or disposed shall be evaluated for the
existence of and the potential to cause groundwater
contamination. Where potential for contamination exists, action
shall be taken to eliminate, to the degree practicable, the
potential for groundwater contamination. Placement of
oundwater monitoring stations may be necessarv to determine if
contamination has occurred or is occurrin

3.35.2 New areas at—whieh used for storage or disposal of )
coal, raw materials, products or wastes are+to—be—stered-shall be -

designed, constructed and operated to prevent contamination of
groundwater. , o -

3.46 Groundwater Protection Practices for Loading and
Unlcading Areas; Distribution and Bulk Facilities.

3.46.1 Loading and unloading stations including but not
limited to areéas used to load and unload drums, trucks, and
railcars shall have spill prevention and control facilities and
procedures, as well as secondary containment if appropriate or if
otherwise regquired. Spill containment and cleanup equipment
shall be readily accessible.

3.46.2 New-dDistribution facilities and bulk containers
shall be designed/installed in such a manner so as to prevent
gpills and leaks from contaminating groundwater.

greundwaters

3.87 Groundwater Protection Practices for Impoundments.

3.87.1 Existing impoundments shall be evaluated for £he .
existence-—of andthe their potential to cause groundwater
contamination. Where potential for contamination exists, action
shall be taken to eliminate, to the degree practicable, the
potential for groundwater contamination. In addition, further
evaluation may be necessary to determine if contanmination has
occurred and to address such contamination in accordance with the
stations may be

3.87.2 New impoundments shall be designed and operated to
prevent contamination of groundwater. New impoundments which are
found to have the potential to contaminate groundwater shall use

6
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a liner or other appropriate control system. Groundwater
monitoring stations may be necessary to assure protection of the

groundwater resource.

3.57.43 Impoundment Closure ef—=mpourdments Requirements.

3.5743.a All wastewater shall be treated and removed. All
solidsy —eteT— : - :
3 Los L e ol ] _ Yot e : a1 ehai]
albidd i : and sludges shall be
properly disposed by in-place closure if approved by the
Director, or removed to a landfill, or incinerated, unless a
beneficial reuse is allowed in existing regulations.

3.7.3.b If in-place ¢losure is to be performed, stabilize,
if necessary, unless determined innocuous bv the Director.

3.87.4~® Unless approved for retention as permanent
structures, impoundments should be graded, leveled and closed in
accordance with regulations promulgated pursuant to the Federal
Mine Safety and Health Act, at 30 C.F.R. 77.2186, and/or the
requirements of the West Virginia Dam Control Act, (Code 20-5D-1
et seq), and/or the West Virginia Surface Coal Mining and
Reclamation Act (Code 22A-3-1 et seq), as applicable.

3.7.5 Prior to closing an impoundment which has been
found to be contaminating groundwater, a plan which includes, but
is not limited to, details of capping, filling, arading, and
runcff cortrol must be submitted to the Director for apoproval.

3.68 Groundwater Protection Practices for Pipelines,

Ditches,—eard Pumps, and Drums.

£ =L W-RE T =Toto = P

Pipelines conveving materials which have the
potential to contaminate groundwater shall preferentially be

installed above ground.

3.8.2 Ditches shall not be installed as primarv convevances

7
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for materials which have the potential to contaminate groundwater
unless provided with appropriate liners,

3.8.3 Pumps and ancilliary equipment (e.g., valves, flanges,
filters, condensate lines and_ instrumentation) handling materials
that have the potential to contaminate aroundwater shall be
selected and installed to prevent or contain anv spills or leaks.

3.8.4 Drums, containing materials that have the potential

to contanminate groundwater, shall be stored so that spills and
leaks are contained. Measures shall be taken to control drum
deterioration and/or damage due to handling.

3.8 Groundwater Protection Practices for Sumps and Tanks.

3.9.1 Above-ground storage tanks shall have secondary
containment that is appropriate considering the potential to
contaminate groundwater. Such secondary containment shall be
adequately designed and constructed to _contain the materials for
a _time gufficient to allow removal and disposal without
additional contamination of groundwater, but in no case will that
time be less than seventv~two (72) hours.

3.9.2 Underground tanks containing materials which have the
potential to contaminate groundwater shall be designed,
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constructed, and operated utilizing leak detection or secondarvy
containment, or other appropriate controls that are capable of
reventing groundwater contamination.

3.9.3 New tanks containing materials that have the
potential teo contaminate groundwater mev ocnly be installed

to contamlnate qroundwater”shall be de51qned constructed, and
operated utilizing leak detection or secondary containment, or
other appropriate controls that are capable of preventing

groundwater contaminaticon,

3.9.5 Secondary containment is not recuired for sumps and
tanks used only as secondary containment for cther facilities.

4. Monitoring.

4.1 Pursuant to Chapter 2224, Article 3, and Chapter 20,
Article 5A of the Code of West Virginia, the birector may require
placement and maintenance of a reasonable number of groundwater
monltorlng stations (such as plezometersL er monitoring wells, or -
springs) at coal mining operations in order to monitor for
groundwater contamination and water levels. Existing facilities
not currently monltorlng groundwater shall do so if required by
the Director. - - -

4.2 In addition to the base line groundwater information
regquired by CSR 38-2-3.22 and monitoring reguired by CSR 38-2=-
14.7, the Director may require such other base line data and
monitorlng as he determines approprlate to meet the regquirements
of these regulations or the Act. A waiver of groundwater
monitoring granted under CSR 38-2-14.7(c) may operate as a waiver
for the purposes of these regulations and the Act if, in addition
to the demonstration required by CSR 38-2-14(c), the applicant
demonstrates and the Director finds in writing that monitoring is
not necessary for the purposes of the Act or these regulations.

.

4.3 Monitering—wells—exr piegometers Groundwater monitoring
stations shall be located and maintained, or drilled, and

constructed, and maintained in a manner that allows accurate
measurements determination of groundwater ecentaminatien and-watesxr
guality and levels, and prevents contamination of groundwater
through the finished well hole or casing.
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4.4 Mewmitering-wells—er—piesometers Groundwater monitoring
stations shall be designed and installed in accordance with
applicable rules promulgated pursuant to the Act.

4.5 All groundwater monitoring stations shall be accuratel
located, utilizing latitude and longitude, by surveving or other
acceptable means, and the coordinates shall be included with all
data collected. , B

subm;tted. - _ . } -

5. Fees.

5.1 Coal mining operations shall be zubject to the fee
schedule and fee payment requirements as set forth in CSR 47-55-
1 et seq. Failure to remit fees when and as due is a violation
of these regulations,

6. Prohibitions.

6.1 It shall be unlawful for any person, unless an
authorization has been issued by a groundwater regulatory agency,
to deliberately allow crude oil, or any petroleum product derived
from crude o0il, or septage, or natural gas, or salt water, or any
chemical mixture which may contaminate groundwater to escape from
any well, pipeline, impoundment, storage tank, treatment unit,
equipment, or storage container, or to deliberately allow such
materials to flow onto or under the land surface in a manner that
could contaminate groundwater.

Note: 46 C. 3 regulres all SElllS and accidental

discharges to be reported by calling 1-800-642-3074.

7. Enforcement.

7.1 Any person who viclates the Act or these regulations
shall be subject to applicable civil and criminal penalties,
injunctive relief, enforcement orders, and procedures as set

10
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forth in Section 10 of the Act.

7.2 The appeal and review procedures set forth in Section
1l of the Act shall ke applicable tc actions arising under these
regulations. -

7.3 Civil penalties for violations of these regulations
shall be assessed by the Director in accordance with CSR 47-56.

7.4 Violations by a coal operator, arising from acts or
omissions subject solely to these regulations or the Act, shall
not be counted toward a pattern of vioclations or in determlnlng
the history of violations pursuant to Chapter 22A, Article 3 of
the Code of West Virginia, and regulations pursuant thereto.

8. Remediation.

8.1 The Director may conduct or order other persons to
conduct remedial actions which are appropriate to the type and
extent of contamination, and which are subject to applicable
permit conditions and variances and deviaticns fron existing
water quality and water quality standards that are allowed under
the Act. The Director encourages agreements for investigation
and cleanups in appropriate cases.

8.2 The use of permanent solutions to the maximum extent
practical to correct groundwater contamination is preferred.

8.3 Cleanup actions shall not rely primarily on dilution
and dispersion of the substance if active remedial measures are
%eehae%eg&ea%%y—aﬁé—eeeﬁem&ea%%y—pfae%&eab%e technically and
economically feasible, as determined by the Director. Natural
attenuation of groundwater contamination may be an appropriate
remediation response.

8.4 Adequate groundwater monitoring shall be conducted to
demonstrate control and containment of the substance. The
Director shall specify which parameters should be monitored in a
remedial operation. The groundwater monitoring must continue
until results assure adequate remedial action was taken.

8.5 In addition to any required remediation, the Director
may order the facility or activity to mitigate or compensate for
the loss of beneficial use of groundwater, or for any significant
adverse impact to groundwater.

8.6 Remediation Guidelines. (Reserved)

i1




Environmental Protection
Title 38 :
Series 2F, Section 9

9. Applicability of Regquirements.

9.1 The Director may, to the exitent authorized by the Act,
waive some or all of the reguirements of this rule upon
determining in writing that such reguirements are not necessary
to protect greoundwater from contamination.

9.2 Where the standards for facility design or the
activities required by this rule are less stringent than the
standards and activities required by other statutes, regulations,
permit conditions or orders applicable to a facility, the more
stringent requirement will apply.

12
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DEPARTMENT OF COMMERCE, LABOR AND ENVIRONMENTAL RESOURCES
DIVISION OF ENVIRONMENTAL PROTECTION
% Office of Mining and Reclamation
|
I
!

Respons iveness sSummary

; February 8, 1993

Proposed Rule: '"Groundwater Protection Regulations - Coal Mining
'Operations'; Title 38, Series 2F
i

I. Introduction and Discussion of Controversy Regarding the Act
A. Introduction

The West Virginia Division of Environmental Protecticn
(WVDEP or Division) has received thoughtful criticism during the
public comment period on proposed "Groundwater Protection Regula-
tions - Coal Mining Operations', Title 38, Series 2F. The
regulations set forth a series of practices that must be followed
by any person who conducts cocal mining operations subject to the
provisions of the Groundwater Protecticn Act (the Act), West
Virginia Code §20-5M-1 et seq., and subject to regulation under
Chapter 22A, Article 3, of the West virginia Ccde and/or under
Chapter 20, Article 52, of the West Virginia Code as it relates
to coal mining operations.

|
B. Controversy Regarding Legislative Intent

The WVDEP has been faced with a significant controversy
regarding the intent of a provision of the Act pertaining to the
regulation of groundwater impacts caused by coal mining. The
provision in question is subsection (h), Section 5 of the Act
(20-5M-5(h)). This subsection is known as the "coal exemption"
from the requirement to maintain existing quality set forth in
subsections (e), Section 5 of the Act, and the related provisions
of subsections (f) and (g) of Section 5. Further, subsection (h)
operates as an exemption from groundwater quality standards
promulgated by the Water Resources Board pursuant to authority
provided by the Act. The controversy arose in early 1292, and
again during the public comment period on the proposed rule.

The substance of the issue is whether the scope of the coal
exemption covers, only the impacts caused by earth disturbing
activities directly involved in coal extraction, or impacts
caused by all earth disturbing activities connected with or as a
result of coal extraction. The former would inciude the areas
excavated in a surface mine for coal recovery (the coal pits),
the workings of an underground mine (the mine works), and direct-
1y related distu;bances such as access roads to the ccal pits or
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mine works, face-up areas, spoil storage and disposal areas,
backfill areas, and other activities directly invelved in coal
extraction. The latter interpretation would include all those
covered by the former, but would additionally extend the scope of
the exemption to include areas where the earth is disturbed to
handle, process, store, or dispose of coal and/or waste from the
coal which is extracted.

Notably, the first interpretation would exclude most coal
loading and coal preparation facilities, and most impoundments
and refuse areas for the disposal of coal prccessing wastes. The
gsecond alternative would include these facilities in the scope of
the coal exemption.

The Division has heard arguments for both interpretations,
as well as suggestions that majority legislative intent upon
passage of the Act favored both interpretations.

The Division recognizes the importance of the issue. While
the pature of many groundwater protection plans and procedures
would be the same under either interpretation of the Act, the
extent and cost of on-the-ground practices might be drastically
different. For instance, an extremely costly manufactured liner
systenm for a refuse impoundment might be required to maintain
existing quality or to meet Board standards. If those require-
ments do not apply, however, naturally occurring soil materials
and/or other less costly practices might be found acceptable to
reasonably protect the groundwater.

The Division understands that due to the nature of coal
processing and waste disposal operations, and the often high
volume of coal refuse relative to clean coal produced, the impact
of high-cost groundwater protection practices (such as liners and
caps) could be very significant to the overall economics of a
coal operation. It is possible that the application of these
types of non-degradation practices could render some existing or
proposed coal operations uneconomic.

In light of these facts, the Division realizes this question
of the intent of 20-5M-5(h) is a serious one. Unfortunately, it
has available to it no written document clarifying Legislative
intent, and it is faced with the fact that the subsection, as
written, could arguably admit of either proposed interpretation.

Based on information from and recollectiocn of WVDEP staff
members who participated in the Governor’s Groundwater Task
Force, the agency believes the first interpretation of the Ycoal
exemption" was the one intended by the drafters of the bill. It
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will therefore implement the Act and the rule accordingly, unless
the Legislature instructs otherwise as it considers this rule.

As the rule is drafted, the Division kelieves it should
require little or no modification, regardless of the outcome of
this issue. A new subsection 3.3 has been added to the rule to
which addresses the exemption in the first paragraph.

The second paragraph of 3.3 was taken from the similar Title =~

47, Series 58, proposed rule (dlscussed below); this paragraph is
ba51ca11y adv1sory, in that it is intended to provide a "head’s-
up" warning to those proposing new or expanded facilities in
especially sensitive groundwater areas. It simply points out
that the issues raised by such location and sensitive resources
will need to be addressed in the facility design. This paragraph
is pot intended to be prohibitive; the WVDEP realizes that
locations of ceoal mines are dictated by the location of mineable
reserves. It does believe, however, that checices of location may
be possible in some cases for mining-related facilities. Where
sensitive or especially vulnerable groundwater resources are
present, such choices should take inteo account, and be made so as
to protect, such groundwater resources.

C. Procedures and General Infermaticn

To comply with public participation reguirements, the
Division issued on September 16, 1992 a notice announcing the
beginning of a thirty day publlc comment period and a publlc
hearing on the proposed rule. The notice was published in seven
newspapers, representative of various geographic areas across the
state.

Eight people attended the public hearing that was held
October 16, 19%2, at 9:00 a.m., in the Division of Environmental
Protection Headquarters’ Conference Room in Nitro, West Virginia.

In addition to one oral comment, the Division received three
written comments by 4:30 p.m., October 16, the date on which the
official record was closed. All public comments were reviewed in
devaloping the final draft regulations.

The feollowing is this agency’s response to recommendations
and concerns ralsed in oral and written comments.

Due to comments received and as a result of the recent
formation of the Division of Environmental Protection, the
redrafting of the proposed rule reflects an effort to achieve
consistency between a similar rule (Title 47, Series 58) which is
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being proposed by the 0ffice of Water Resources (OWR). Where
possible, definitions and requirements of this rule and OWR’s
were made similar to avoid possible confusion that may have
resulted from conflicting requirements within the same (WVDEP)
agency’s rules.

II. General Comments

One commentor offered its own version of the proposed rule.
The Division of Environmental Protection appreciates the effort
involved in this drafting, but considers the Division’s revised
draft of the proposed regulation to be a more comprehensive
regulation, and one which properly accounts for comments re-
ceived. Although the commentor provided no supporting documen-
tation for the ideas set forth in its proposed rule, the Division
incorporated those concepts from the commentor’s rule which were
believed to be appropriate into the revised rule. The Division’s
proposed regulation alsc more clearly acknowledges the efforts of
the Coal Groundwater Workgroup, which was created as a recommen-
dation of the Governor’s Groundwater Task Force. The Workgroup’s
mission was to reach a compromise on issues of concern.

Realizing the possible use of springs, seeps, etc., to
determine groundwater guality, the term '"groundwater monitoring
well" has been replaced by "groundwater monitoring stations".

The proposed rule has been renumbered Title 38, Series F,
instead of Series E. The Secretary of State p01nted ocut that the
Series E designation had been assigned earlier.

Some comments were received indicating a bellef that certain
prov151ons of the propcsed rule were drafted so as to allew the
Director or WVDEP (the Division) to ignore or waive some or all
of the provisions of the law. These are incorrect 1nterpreta-
tions of the proposed rule and of its intent. The Division
recognizes that it has no authority to waive any requirement of
the Act, and it has no intent to do so.

While WVDEP believes the requirements set forth in the
proposed rule are within the scope of autherity granted to the
Director by the Act, it recognizes that the rule imposes many
specific obllgatlons upon the regulated industry. Realizing that
certain of these will in sone cases be unnecessary for compllance
with the letter and intent of the Act, the Division has in the
draft rule provided for the p0551b111ty of waivers.

The rule is carefully drafted so as to make it clear that
waivers granted under the rule are of items or actions otherwise
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required by the rule itself, not the Act. The rule further makes
it c¢lear that waivers may and will be granted only to the extent
authorized by the Act.

III. Fiscal Note

One commentor requested that the WVDEP estimate the cost of
compliance with this rule in the fiscal note, and stated that the
Division should realize the economic impacts caused by the
proposed rule which will be passed on the coal industry in the
state. The Division has no way of determining the cost to the
coal industry for compliance with this rule, but it acknowledges
that the cost may well be very substantial. However, the Divi-
sion has drafted the proposed rule so as to allow design flexi-
bility that will permit facilities to utilize the best available,
nost cost-effective, procedures to comply with the Act.

The WVDEP believes the intent of item 1 (the table) in the
fiscal note is to deal with revenues (due to fees) and costs to
the state as a result of the rule, not to estimate the costs that
facilities/activities will incur to achieve compliance with the
rule. Those costs to the State (toc enforce/implement the rule)
were reflected in the fiscal note for Title 47, Series 55,
Groundwater Protection Act Fee Schedule, which implemented the
limited ($1,000,000 per year) authority to impose fees to cover
the costs of programs. The Division has nonetheless attached a
revised Fiscal Note explaining (but not guantifying) possible
economic impacts on the industry and on the public-at-large.

IV. Specific Comments

A. Comment was received suggesting that contamination as
defined in the rule was misleading and made inappropriate use of
the word degradation. The use of the word "background" in
reference tec groundwater gquality was also guesticned, since the
word "existing" is generally used in the Act. The Divisicn
recognizes the importance of this definition and in response to
these comments has changed it to read as follows: Contamination
means any man-made or man-induced alteration of the chemical,
hysical, biological, or radioclogical integrity of the groundwa-
ter, resulting from activities regulated under this rule, in
excess of existing groundwater cualitv, unless that activity or
site has: (1) been exempted pursuant to subsection 5(h) of the
Act; (2) has been granted a deviation or variance from existing
quality as provided for in the Act; or (3) is subiject to an
order, permit, or other regulatory action that requires restora-
tion or maintenance of qroundwater guality at a different concen-
tration or level.
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B. Comment was received requesting that a definition of
groundwater be placed in the rule. The Division concurs with
this comment and has added the definition of groundwater, as
found in the Act, to the proposed rule.

C. Comment was received stating that the definition of
"coal mining operation" should be changed to include offices,
garages, bathhouses, parking areas, maintenance and supply areas,
and other operations that are excluded under the referenced
definition of coal mining operation in Article 3, Chapter 22A.
The Division points out that the definition in Chapter 222,
Article 3, has been previously mcdified by Legislative action to
eliminate the exclusion of the specific named facilities.
However, to the degree that any facility or cperation is excluded
from the definition of "coal mining operaticn®™, but is subject to
the Act, it will be regulated by this Division under the compan-
ion rule now being promulgated as Title 47, Series 58.

D. Comment was received to the effect that in-place
natural soil materials could meet the definition of a liner in
certain circumstances. The Division acknowledges this possible

interpretation, but believes the procedure for review and approv-
al of plans will allow for use of this type of liner only in
appropriate situations.

E. Comment was received stating that definitions for new
and existing facilities, as written, may permit facilities to
avoid developing a groundwater protection plan. The bDivision’s
redrafted Section 3.4.2 of the rule now clearly states that all
coal mining operations shall complete and implement a groundwater
protection plan within one year. Due to the redrafting and
simplification of the rule, the definitions of existing and new
facilities were rendered superfluocus, and have been deleted.

F. Comment was received stating that the review process
for groundwater protection plans is not timely, does not allow
for public review and comment, and should ke incorporated into
the permit. :The Division maintains that it is appropriate to
make the groundwater protection plan a part of the approved
permit, and therefore subject to public access opportunity, at
the time of permit issuance or renewal.

The Division notes, however, that it does not necessarily
intend to wait until permit renewal to review the groundwater
protection plans for existing operations. As was explained to
commentors, all active or inactive coal mining operations are, by
law, required to be inspected completely at least four times per
vear, with additional partial inspections of active operations to

6




WVDEP Responsiveness Summary
Title 38, Series 2F Proposed Rule
February 8, 1993

occur in each other month. The Division intends to review the
groundwater protection plans for existing operaticns in a timely
manner after they are regquired, and to enforce the requlrements
for the groundwater protection plans through its ongoing inspec-
tion and enforcement program. It will not routinely wait until
permit renewal where that renewal may not occur for a consider-
able time.

In a few instances it is true that the groundwater protec-
tion plan may noet be available in division files for up to four
years. It is reguired to be implemented, however, within one
year of the effective date of this rule, and copies may be
requested by the Director, or his designee, at any time. When
permits are 1ssued/re issued the groundwater protection plan will
be a part of the review package and will be subject to public
access. Specifics of the groundwater protection plan will be
addressed when a facility or activity requests or renews a
permit, or by an inspector during field review. The Division
believes this will result in an orderly review procedure which
will not result in the chaos that would ensue from a regquirement
that all plans be submitted at the same time.

For new permits, detailed review of all pertinent informa-
tion 1nc1ud1ng the groundwater protection plan must occur before
permlt issuance. If there is concern that additional information
is needed to assure protectlon of the resource, the permittee
will be notified by the permitting authority. Furthermore,
Section 3.4.2 makes this groundwater protection plan an enforce-
able deocument under this rule.

G. Comment was received stating the impoundment subsection
(3.5 in proposed rule, now 3.6) should be expanded to include
sediment control structures such as ditches. The Division
believes its insertion of the new Section 3.8.2 adeguately
addresses this concern by requlrlng liners in approprlate cases,
2 commentor guestioned the meaning of the language in 3.5.2 of
the proposed rule (now 3.6.2) regarding "other apprcpriate.
control system" as an alternate to a liner. 2As the commentor
noted, pretreatment of inflow would be cne such example. Others
would include, for instance, stabilization of wastes, diversion
of extraneous or contaminated surface water, at—source treatment
to remove or stabilize contaminants before entry inte the im-
poundment, use of sealants or fixative agents, and perhaps use of
in situ or introduced soil materials to retard migration of
impoundment contents.

H. Comment was received questicning the need for Section 6
and even recommending deleting it entirely. The intent of this
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Section was to have a mechanism to stop a person from deliberate-
ly disposing of, for example, solvents, '"out the back door". It
is in fact a pollution prevention section. The Act itself deoes
not directly prohibit some undesirable actions, such as disposal
of motor cil onto the ground. Subsection €.1 prohibits certain
practices and allows enforcement action based on the existence of
the action, without waiting for contamination to be provable.

Subsection 6.2 was deleted, as redquested. The commentors
indicated it was too vague, and guestioned its intent. It was
determined to be superfluous, since its intent was only to
restate certain basic principles of the Act. Also, it was
confusing in light of subsection (h), Section 5, of the Act,

I. Comment was received on subsection 8.1 stating that the
Director must order remedial action and suggested that the "may"
be replaced with "shall"., The Division maintains that there may
be certain instances in which groundwater remediation is not
desirable under certain circumstances, and the Act at subsection
(b), Section 4, indicates the use of discretion as would occur
under the proposed rule. Use of the word Yshall" is too restric-
tive and does not allow for an evaluation of all circumstances
surrounding the contamination event.

J. Comment was received stating that remediation should
not rely "at all" on dilution and dispersion. The Division
responds by stating that in certain cases it is not possible to
clean up 100% of the contamination. The physical and chemical
properties of contaminants, and their interaction with the
agquifer, are often complex. Therefore dilution and dispersion
may ke the only acceptable treatment available for salected
constituents or when the point of diminishing returns has been
achieved in the remediation project. It is the Division’s intent
to not primarily rely on dilution or dispersion if proven cleanup
technologies exist. The Division kelieves the Section as written
acknowledges that cleanup efforts are rarely 100% effective, and
will leave the subsection as written.

K. =~ Comment was received stating that in certain situations
the Director should be required to order mitigation. The Divi-
sion maintains the requirement for mitigation must be considered
on a case-by-case basis. It would be unfeasible to attempt to
list every possible scenaric that may invelve mitigation.
Mitigation will be required when the Directer believes it to be
appropriate. The Division observed, from comments received, that
the use of the word mitigate in the proposed rule was confusing
when used alone and has added the word compensate.
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L. = . Comment was received which questions the need for
Section 9 of the proposed rule. The Divison maintains that if a
requirement in this rule is not necessary to protect groundwater
from contamination it is not reasonable. from a practical, econom-
ic, or administrative standpoint to reguire its implementation.
It is in no way the intent of this section to allow vioclation of
or waiver of any applicable reguirement of the Act."




