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West Virginia Department of Energy
Rules and Regulations Governing
Abandoned Mine Land Reclamation

November 25, 1987

On November 25, 1987 a public hearing was held on the above
captioned regulations at 10:00 A.M. in the Department of Energy,
Raegion 6 Conference Rocom 322, 70th Street, 8. E., Charleston,
West Virginia. Mr. Benjamin C. Greene, President, West Virginia
Mining and Reclamation Association presented oral comments in
behalf of Imterstate Lumber Company and others and filed written
comments, a copy of which is attached. No additional persons
coming forward and no additional written comments £iled, the
hearing was closed.

Comments received raise objections to the Department of
Energy entering upon private lands without landowners consent to
perform emergency work where the public health, safety, and
welfare are at risk.

The commenter may not realize that authority currently
exists under State law for the Department of Energy to exercise
police powers in emergency siltuations. This regulation simply
sets forth procedures for such action. It is the intent of the
Department to make every reasonable effort to acguire landowners
approval before exerciging this authority. Furthermore, the
federal office has and is currently administering the emergency
program in West Virginia and has the authority scught by this
propesed regulation. The Department is £iling this regulation
and seeks to satisfy federal reguirements for taking over the
administration cof the emergency program.

To address the concernsof this commenter to the fullest
extent possible, the Department is ammending the proposed
regulation by adding a new paragraph "(g)" of Subsection 5.3
which is identical to federal provisions and further describes
and clarifies the procedures to be followed under the emergency
progranm.
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TITLE 38
LEGISLATIVE RULES
DEPARTMENT CF ENERGY;
.C.SERIES 2D
RULES AND
REGULATIONS
PERTAINING TO
ABANDONED MINE LAND RECLAMATION

38-2D-1. General.

1.1 Sccpe. Legislative regulations pertaining to
abandoned mine land reclamaticon fund, objectives,
responsibilities, funds, definitions, general reclamation
requirements, eligibility, project evaluation, rights of entry,
acquisition management and disposition of lands and water,
procedures therefor and gifts, reclamation on private land,
appraisalis, liens, state reclamation plan and grants, audit,
administrative procedures, costs and records.

1.2 Authority.-- W. Va. Code 22-1-15

1.3 . Filing Date.-- October 21, 1987

1.4 Effective Date.--




Title 38 -
CSR 2D
Section 2

38-2D-2 General Regulations.

2.1 Admiristration.

(a) Obtaining moneys from the source and using said moneys
to administer the abandcned mine land program.

(b) Conduct the abandoned mine land reclamation program.

(c) Select the work to be performed with moneys from the
fund inciuding land and eligibility reguirements, reclamation
project objectives and standards, and project selection and
evaluation factors.

(d) Entries to land or property under an approved
reclamation plan for conducting studies or exploratory work to
determine the existence of adverse effects of past coal mining
practices, and for performing reclamation work.,

(e) Acqguire, manage, and dispose of eligible land and water
for reclamation purposes under an approved reclamation plan.
Administer collection of charges for the use of acguired land and
disposition of the proceeds from the use or sale of acguired
land. ’ ’ ’

(£f) Reclamation on private land and establish procedures
for recovery ©f the cost of reclamation activities conducted on
privately owned land.

(g) Prepare and submit state reclamation plans to the
Bffice-of-Surface-Mining Qffice of Surface Mining Reclamation and
Enforcement for approval: and ’

(h) Receive grants for the reclamation of eligible land and
water and other activities necessary to carry out the plan as
approved.

2.2 Definitions.

(a) The abandoned mine reclamation fund, is a trust fund
established on the books of the U. S. Treasury for the purpose of
accumulating revenue designated for reclamation of abandoned mine
lands and other activities authorized by Title 4 of the Act,
Public Law 95-87.

() Allocate means the administrative identification in
the records of the 6ffice-eof-Surface-Mining Office of Surface
Mining Reclamation and Enforcement of mcneys in the fund for a
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specific purpose; e.g., identification of moneys for exclusive
use by West Virginia.

(c) Emergency means a sudden danger or impairment that
presents a high probability of substantial physical harm to the
health, safety, or general welfare of pecple before the danger
can be abated under normal program operation procedures.

(@) Expended means that moneys have been paid out by West
Virginia for work that has been accomplished or services
rendered.

(e) Extreme danger means a condition that could reasonably
be expected to cause substantial physical harm to persocons
property, or the environment and to which persons or improvements
on real property are currently exposed.

(£) Left or abandconed in either an unreclaimed or
unadequately reclaimed condition means lands and water:

(1) Where all mining processes ceased and no current
permit for continuing operations existed as of August 3, 1977,
or, if a permit did exist on that date, but all mining processes
had ceased, it has since lapsed and has not besen renewed or
superseded by a new permit as of the date of the reguest for
reclamation assistance; and

(2) Which continue, in their present condition, to
substantially degrade the guality of the envircnment, prevent or
damage the beneficial use of land or water rescurces, or endanger
the health or safety of the public.

(gl 88M OSMRE means Office-of-Surfaece-Mining Office of
Surface Mining Reclamation and Enforcement, United States
Department of the Interior.

(h) Reclameticn activities means restoration, reclamation,
abatement, control, or prevention of adverse effects of mining.

(i) Reclamation plan means a plan submitted and approved -
under ©8M CSMRE criteria.

(j) State abandeoned mine reclamation fund or state fund,
means a separate fund established by West Virginia for the
purpose of accounting for moneys granted by 85M OSMRE under an
approved state reclamation program and other moneys authorized by
these regulations to be deposited in the state fund.
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(k) State reclamation program means a program established
by West Virginia in accordance with this chapter for reclamation
of land and water adversely affected by past mining, including
the reclamation plan and annual applications for grants under the
plan.

(1) WVYBNR WVDOE means Wesi-Virginia Department-of-Natural
Resoureeg West Virginia Department of Energy the agency as
designated by the Governor of West Virginia to administer the
State reclamation program and to receive and administer grants
under this part.
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38-2D-3 Abandoned Mine Reclamation Funds.

3.1 Objectives. The objectives of this part are to provide
an overview cf the Abandoned Mine Land Reclamation Program
responsibilities and to provide detailed procedures for
administration of the $tate Abandoned Mine Land Reclamation
Funds.

3.2 Responsibilities.

{a) The West Virginia Department of Energy is responsible
for administration &f the State Abandoned Mine Reclamation Fund
and Abandoned Mine Land Reclamation Program for the State of West
Virginia. ,

(b) The West Virginia Department of Energy is responsible
for: : - ’ ’ :

(1) Conducting reclamation activities where work is
performed by the Department using the funds available from the
office-~of-Surface-Mirning Office of Surface Mining Reclamation and
Enforcement:

(2} Preparing and submitting a state reclamation plan
to the Sffice-sf-Surface-Mining Cffice of Surface Mining
Reclamation and Enforcement for abandoned mine land reclamation
program; )

{3) Establishing a state abandoned nine reclamation
fund £6r uSé in conducting the state reclamation program;

(4)  Submitting annual applications for grants,
including descriptions of proposed projects;

{5) Submitting requests to the gffice-of-Surface
Minirg Office of Surface Mining Reclamation and Enforcement for
work to be done on non coal mined lands;

(6) Submitting reguests to the office-eof-Suxfaece
Minirng Office of Surface Mining Reclamation and Enforcement for
construction of specific facilities in communities impacted by
coal development;

(7) Conducting reclamation work in accordance with
grant asgreements;

(8) Consulting with state and federal agencies as
necessary and developing ccocoperative agreements with the
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appropriate surface management agency when state or federal lands
are considered for inclusion in a state reclamation program; and

(9) Submitting reperts annually to the 8ffice-of
Surfaece-Mining Office of Surface Mining Reclamaticn and
Enforcement describing progress on previously funded projects.

3.3 Abandoned Mine Reclamation Fund.

(a) Revenue to the fund shall include all scurces collected
by 65M QOSMRE under Public Law ©5-87.

(b) Moneys deposited in the fund and appropriated by the
Congress shall be used for the fellowing purpose:

(1) An amount not exceeding ten percent (10%) of the
reclamation fees collected each guarter, up to a maximum of ten
million dollars (810,000,000) each vear, shall be used to finance
the Small Operator Assistance Program.

(2} An amount egual to fifty percent (50%) of the
reclamation fees collected from within West Virginia shall be
allocated at the end of the fiscal year in which they are
collected for use in West Virginia under an approved state
reclamation plan. If West Virginia advised 68M CSMRE in writing
that it does not intend to submit a state reclamation plan, no
moneys shall be allocated to West Virginia. Amounts allocated to
West Virginia that have not been granted to West Virginia within
three (3) years from the date of allocation shall be available to
the ©8M CSMRE for other purposes. Amounts allocated and granted
to West Virginia that have not been expended within three (3)
vears from the date cof allcocation may be withdrawn from West
Virginia if the ©8M OSMRE finds in writing:

(A)Y That the amounts involved are not necessary
to carry out the approved reclamation activities; or

(B) That failure to expend is a result of
aveidable delays in conducting approved reclamation activities.

(3) An amount not exceeding twenty percent (20%) of
the moneys deposited in the fund annually may ke transferred to
the Secretary of Agriculture to carry out the Rural Lands
Reclamation Program.

{4y All amounts not used for the above purposes shall
be available to the @5M OSMRE for the following purposes:
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(A) Acquisition, reclamation, and restoration of
land and water resources adversely affected by past coal mining

(B} Filling of wvoids and sealing of tunnels,
shaftg, and entryways and the reclamation of the adverse surface
impacts of underground or surface mining for other minerals and
materials, including acquisition of land and water if reguired.
This work shall be done only with those moneys aliocated or
available for allocation to a state under 8sM OSMRE criteria and
at the request of the Governor of the State of West Virginia.

(C) Studies of contract with public or private
ocrganizations to provide information, advice, or technical
assistance, including research, development, and demonstration
projects.

(D) Reclamation fee collection activities and
other administrative expenses necessary to accomplish the
purposes of Title 4 of the aAct, Public Law 95-87.

(E) Reclamation grants to West Virginia in excess
of amounts provided under paragraph b, (2) of this section.

(F) Cooperative projects to compile information
reguired for the preparation of West Virginia reclamation
projects specified. This work shall be dcocne only with those
moneys allocated or available for allocation to West Virginia and
at the reguest of the Governor of West Virginia.

3.4 8State Abandoned Mine Reclamation Funds.

(a) An account to be known as the West Virginia Abandoned
Mine Reclamation Fund shall be established in West Virginia with
an approved state reclamaticn plan. The West Virginia Fund shall
be managed in accordance with Cffice of Management and Budget
Circular No. A-102.

(b) Revenue to the West Virginia fund shall include:

(1) Amounts granted to West Virginia by the office for
purposes of conducting the approved West Virginia reclamation
pian. '

(2) Moneys collected by West Virginia from charges for
uses of lands acquired or reciaimed with moneys from the West
Virginia fund.
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(3) Monevs recovered by West Virginia through the
satisfaction ©of liens filed against privately owned lands
reclaimed with moneys from the West Virginia fund.

(4) Moneys recovered by West Virginia from the sale of
lands acguired with moneys from the West Virginia fund.

{5) Such other moneys as West Virginia decides should
be deposited in the West Virginia fund for use in carrying out
the West Virginia reclamation program.

{(c) Moneys deposited in the West vVirginia fund shall be
used to carry out the West Virginia reclamation plan.
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38-2D=-4- General Reclamation Reguirements.

4.1 Objectives. The objectives of this part are to
establish conditions for the use of abandoned mine reclamation
funds that are common to approved state reclamation programs and
the reclamation activities conducted or funded directly by ©5M
OSMRE. ’

4.2 PApplicability. The provisicns of this part apply to
all reclamation projects tTo be carried out with money from the
West Virginia fund.

4.3 Eligible Lands and Water.

{a) Lands and water are eligible for reclamation activities
if: : '

(1)} They were mined or affected by mining processes;

(2) They were mined pricr teo August 3, 1977, and left
or abandoned in either an unreclaimed or inadequateiy reclaimed
condition; and

{(3) There is no continuing responsibility for
reclamation by the operator, permittee, or agent of the permittee
under statutes of the state or federal government, or the state
as a result ¢f bond forfeiture. Bond forfeiture will render
lands or water ineligible only if the amount forfeiture is
gsufficient Lo pay the total cost of the necessary reclamation.

In cases where the forfeited bond is ingufficient to pay the
total cost of reclamation, additional moneys from the West
Virginia fund may be sought.

(b) Lands and water which were mined or affected by mining
for minerals and materials other than coal shall be eligible for
reclamation activities under a West Virginia reclamation program
if: ST

(1} The conditicns of paragraph a of this section have
been met;

(2 The reclamation has been requested by the Governor
of West Virginia;

(3) All reclamation with respect to abandoned coal
mine land and water has been accomplished with West Virginia ozr
the reclamation is necessary for the protecticn of the publiic
health and safety; and
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{4) Moneys allocated to West Virginia are available
for the work.

4.4 Reclamation Objectives and Priorities. Reclamaticn
projects shall meet one (1) or more of the objectives stated in
this section. The cbjectives are stated in the order of priority
with the highest pricrity first. Preference among those projects
competing for available resources shall be given to projects
meeting higher priority objectives.

(a) Protection of public health, safety, general welfare
and property from extreme danger resulting from the adverse
effects of past ccal mining practices.

{b) Protection of public health, safety, and general
welfare from adverse effects ¢f coal mining practices which do
not constitute an extreme danger.

{c¢) Restoration of eligible land and water and the
environment previcusly degraded by adverse effects of past coal
mining practices, including measures for the consideration and
development ¢of soil, water (excluding channelization), woodland,
fish and wildlife, recreation rescurces, and agricultural
productivity.

{d) Research and demonstration projects relating fc the
development of surface coal mining reclamation and water guality
control program methods and techniques.

(e) Protection, repair, replacement, construction, or
enhancement of public facilities such as utilities, roads,
recreation, and conservaticn facilities adversely affected by
past ceoal mining practices.

(£) Development of publicly owned land adversely affected
by past coal mining practices, including land acguired for
recreation and historic purposes, conservation, and reclamation
purposes and open space benefits.

{g) Protection of the public from hazards endangering life
and property resulting from the adverse effects of past nonceoal
mining practices. However, upon the reguest of the Governor of
West Virginia such work mayvy be undertaken before the priorities
related to past ccoal mining have been fulfilled.

(i) Protection of the public from hazards to health and
safety from the adverse effects of past noncoal mining practices.

1C
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{i) Restoration of the envirconments degraded by the adverse
effects of past noncoal mining. .

{(j) Construcition of public facilitieg in communities
impacted by coal develcpment 1if the Governor of West Virginia
certifies that all other objectives of the fund have been met,
the available impact funds are inadeguate for such construction
and the 88M QSMRE concurs.

4.5 Reclamation Project Evaluation.

{a) Proposed reclamation projects and completed reclamation
work shall be evaluated in terms of the factors stated in this
section. The factors shall be used to determine whether or not
proposed reclamation will be undertaken and to assign pricrities
to proposals intended to meet the same objective under preceding
section. Completed reclamation shall be evaluated in terms of
the factors set forth below as a means of identifying conditions
which should be avoided, corrected, or Iimproved in plans for
future reclamation werk. The factors shall include:

(1) The need for reclamation work tc accomplish one
(1) or more specific reclamation objectives as stated in
preceding section.

(2) The availability of technology to accomplish the
reclamation work with reascnable assurance of success. In the
case of research and demonstration projects, the research
capability and plans shall provide reasonable assurance of
beneficial results without residual adverse impacts.

(3) The specific benefits or reclamation which are
desirable in the area in which the work will be carried ocut.
Benefits to be considered include but are not limited to:

(A) Protection of human life, health, or safety.

(B) Protection of the envirconment, including air
and water guality, abatement of erosion and sedimentaticn, fish,
wildlife, and plant habitat, wvisual beauty, historic or cultural
resources and recreation resources.

(C) Protection of pubklic or private property.

(D) Abatement of adverse social and economic

impacts of past mining on persons or property including
employment, inccme, and land values or uses, or assistance to

11
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persons disabled, displaced or dislocated by past mining
practices.

(E) Improvement of environmental conditions which
may be considered to generally enhance the guality of human life. --

(F)} Improvement of the use of natural resources,
including post-reclamation land uses which:

(i) Increase the productive capability of
the land to be reclaimed.

(ii) Enhance the use of surrounding lands
consistent with existing land use plans.

(iii) Provide for construction or
enhancement of public facilities.

{iv) Provide for residential, commercial, or
industrial develcpments consistent with the needs and plans of
the community in which the site is located.

{G) Demonstration to the public and industry of
methods and technclogies which can be used to reclaim areas
disturbed by mining.

(4) The acceptability of any additicnal adverse
impacts to pecple or the environment that will occur during or
after reclamation and of uncorrected conditions, if any, that
will continue to exist after reclamation.

(5) The cogts of reclamation. Consideration shall be
given to both the economy and esfficiency of the reclamation work
and to the results obtained or expected as a result of
reclamation.

(6) The availability of additional coal or other
mineral or material resources within the project area which:

(A) Results in a reasconable probability that the
desired reclamation will be accomplished during the process of
future mining; or

(B) Requires special consideration to assure that
the resocurce is not logt as a result of reclamation and that the
benefits of reclamation are not negated by subseguent, essential
rescurce recovery operations. '

12
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(7) Remining or secondary recovery in conjunction with
reclamation projects.

(A) Prior to approving proposed reclamation
projects on land containing coal refuse piles, coal waste
impoundments, or abandoned mine workings, the Department shall
make a written determination as to whether coal or other mineral
resources within such pile, impoundment or working is econcomical
to mine during the reclamation project. In making this
determination, the Department shall:

(1) Perform a nmineral content analysis of
the coal refuse or waste t¢ determine economic feasibility of
reminings;

(ii) Identify any coal preparation, washing,
and lcading operations located within reasonable proximity of the
site;

(iii) Consider the feasibility of re-
entering the site to mine a seam of coal other than that which
has been previously mined;

(iv) Identify persons with the capability of
performing any remining or other coal recovery operation believed
tc be feasible; and

{v) Make a written statement as to its
findings on its potential for resource recovery as a function of
reclamation.

(B) If the Department determines that the coal or
other mineral resource i1is not econcmical to mine, the Department
may approve and proceed with the propesed reclamation project.

{(C) If the Department determines that the ccal or
other mineral resource is or may be economical to mine, the
Department shall decide whether to approve and proceed with the
proposed reclamation project, or to defer reclamation until it
can be accomplished during the process of future mining. In
making its decision, the Department may consider any relevant
information, including but nct limited to the following:

(i) The desirability of completing the

reclamation project within the timetable established by the
Department;

i3
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(ii) The effects cf delaying reclamation
until future mining might occur:;

(iii) The resocurces reguired and available
for the proposed reclamation project;

(iv) The gquantity and guality of the coal or
other mineral resource;

{v) The mine plans of permittees:;

(vi) The likelihood and expected timetable
of future mining and reclamation in conjunction therewith; and

(vii) Information received from the owners
or lessees ©f the surface and mineral estates.

(D) Any decision under subsection (c) of this
section to defer reclamaticon until future mining cccurs may be
reconsidered by the Department whenever the Department determines
that reclamation should be accomplished sooner.

(E) If the Department approves a proposed
reclamation project under subsection (b) or (c) of this section,
the Department shall waive any requirement that the reclamation
contractor obtain a permit to extract or remove coal from the
reclamation area if, in the opinion of the Department, the waiver
will facilitate the reclamation project. The Department may
prescribe such limitations and conditionsg in the waiver as it
deems appropriate, Iincluding but not limited to limitations and
conditions as the quantity and disposition of coal, methods of
recover, duration and area, to assure that ccal recovery is
restricted to only what is necessary and incidental to completion
of the reclamation project. The Department may revoke the waiver
at any time.

(F) In the reclamation of land containing coal
refuse piles, ccal waste impoundments, oOr abandoned mine
workings, pursuant to an approved reclamation project, many
technigques may be acceptabie. If the mineral estate under the
area t¢ be reclaimed contains other coal seams that are currently
uneconcomical to mine, provisions should be made allowing the coal
to be mined in the future. Methods of reclaiming land containing
land coal refuse or waste and abandcned workings are:

(i) Removing the coal refuse or coal waste
to an environmentally acceptable site;

14
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(ii) Burying the refuse or waste, layering
the refuse material, sealing it with clay or other impervious
material to prevent water infiltration and contamination,
revegetation of the disposal area, and diversion of water from
the reclaimed aresa;

(iii) In-place treatment of refuse pile to
include: (1) Diversion ditching to divert water around coal
refuse and/or waste; (2) Collecting and conveying drainage from
the refuse pile for disposition in an approved water pollution
contrel facility; (3) Treating the refuse with lime or using
other material to prevent acid or other toxic drainage; or (4)
Any combination of the above treatments.

{iv) Opening o0ld underground mine workings
to reclaim the area;

(v) Sealing underground mine entries to
preclude polluted water discharged; or

(vi) Other appropriate methods approved by
the Department.

(G) Where the refuse pile, impcundment, or
abandoned mine workings contain recoverable coal, the Department
may approve recovery and disposition of the coal by one (1) or
more of the folleowing ways:

{i) Coal may be temporarily stored on site
for later sale and removal from the site within the time frame of
the reclamation project, by the mineral owner;

(ii) If authorized by the cwner of the
mineral estate, the contractor performing reclamation may remove
and sell the coal, thereby reducing the cost of reclamation and
paving the mineral estate a royalty on the ccal’

(iii) After notice to the owner of the
mineral rights, the reclamation contractcr may be reguired to
remove and sell the coal, placing the receipts in escrow for the
determination and eguitable distribution of the proceeds, with
the contractor collecting an appropriate fee for coal removed; or

(iv) The State may acguire the mineral
rights in accordance with applicable State law.

(v) Other appropriate combinations of
processing, collection and royalty payments.

i5
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(E) The Department may contract with a permittee
to carry cut reclamation projects to reclaim eligible lands and
water which impact adversely on the permittee's disturbed area
when such reclamation can be accomplished expeditiously and
economically because of the proximity of the permittee’s
equipment and perscnnel to the proposed reclamaticon area. The
Department may waive or modify any or all of the contract. :

{8) The acceptability of post-reclamation land uses in
terms of compatibility with land uses in the surrounding area,
consistency with applicable state, regional, and local land use
plans and laws, and the needs and desires of the community in
which the project is located.

(9) The probability of post-reclamation management,
maintenance and control of the area consistent with the
reclamation completed.

(b)--W¥YBNR WVDQE shall incorxporate the evaluation factors
stated in paragraph (a) into the procedures and processes for
selecting projects in a manner which they deem appropriate.
Additional factors may be developed to meet specific or unigue
needs. Specific values may be assigned tc the factors stated in
paragraph (a). All evaluation factors are subject to the plan
approval process.

16
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38-2D-5 Rights of Entrv.

5.1 Consent to Entzry. The WYBNR WVDOE shall take all
reasonable actions to obtain written consent from the owner of
record of the land or property to be entered in advance of such
entry. The consent shall be in the form of a signed statement by
the owner of record or his authorized agency which, as a minimum,
includes 2 legal description of the land to be entered, the
projected nature of the work to be performed on the lands and any
specilal conditicns for entry. The statement shall not include
any commitment by the WYBNR WVDOE to perform reclamation work nor

to compensate the owner for entry.

5.2 Entry For Studies Or Exploration.

{(a) The WYBNR WVDOE or its agents, employees, or
contractors, shall have the right to enter upon any property for
the purpose of conducting studies or exploratory work to
determine the existence of adverse effects of past coal mining
practices and the feasibility of restoration, reclamation,
abatement, control, or prevention of such adverse effects.

(b) If the owner of the land to be entered under this
section will not provide consent to entry, the WVBNR WVDOE shall
give notice in writing to the ocwner of its intent to enter for
purposes of study and exploration to determine the existence of
adverse effects of past coal mining practices which may be
harmful to the public health, safety, or general welfare. The
notice shall be by mail, return receipt reguested, to the owner,
if known, and shall include a statement of the reasons why entry
is believed necessary. If the owner is not known, or the current
mailing address of the cwner is not known, or the owner is not
readily available, the notice shall be posted in cne (1) or more
Places on the property to be entered where it is readily visible
to the public and advertised once in a newspaper of general
circulation in the locality in which the land is located. Notice
shall be given at least thirty (30) davs before entry.

5.3 Entry and Consent to Reclaim.

(a) The WVBNR WVDOE or its agents, employees, or
contractors, may enter upon land to perform reclamation
activities if the consent of the owner cannot be obtained.

(b) Prior to entry under this section, the WVYBKNR WVDOE
ghall find in writing with supporting reasons that:
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(1) Land or water resources have been adversely
affected by past coal mining practices:;

(2) The adverse effects are at a state where, in the
interest of the public health, safety, or the general welfare,
action to restore, reclaim, abate, control, or prevent should be
taken; and

{3) The owner of the land or water resources where
entry must be made to restore, reclaim, abate, control, or
prevent the adverse effects of past coal mining practices is not
known or readily available; or

(4} The owner will not give permission for the WYBNR
WVDOE or its agents, employees, or contractors to enter upon such
property to restore, reclaim, abate, contreol, or prevent the
adverse effects of past coal mining practices.

(c) The WYBNR WVDOE shall give notice of its intent to
enter for purposes of conducting reclamation at least thirty (30)
days before entry upon the property. The notice shall be in
writing and shall be mailed, return receipt reguested, to the
owner, 1if known, with a copy ©of the findings required by this
section. If the owner is not known, or if the current mailing
address ©of the owner iz not known, notice shall be posted in one
or more places on the property to be entered where it is readily
visible to the public and advertised once in a newspaper of
general circulation in the locality in which the land is located.
The notice posted on the property and advertised in the newspaper
shall include a statement of where the findings reguired by this
section may be inspected or obtained.

(&) WVDOE, its agents, employees, and/or contracters shall
have the right to immediately enter upon any land or property
without the cwner's consent where an emergency exists and any
other property to have access fto such property to do all things
necesgary or expedient to study, restore, reclaim, abate,
control, or prevent the adverse effects of past coal mining
practices.

{e) The WVDOE shall make reasonable efforts relative to the
emergency conditions that exist to obtain written consent from
the owner of the land and/or property to be entered in advance of
such entrv. If the owner of the land toc be entered undexr this
section will not grant written consent to entry or is not known

provided the owner within a reasonable period and in a manner in

18




Title 38 .
CSR 2D
Section 5

accordance with the reguirements set forth in Section 2D-5 of
these regulations. Notice to any owner shall not be reguired
prior to WVDOE, its agents, employees, and/or contractors entry
upcon any property for emergency reclamation activities.

{f) Prior to entry under this section, WVDOE shall make a
written finding with supperting reasons that the situation
gualifies an anh emergency, which is defined as follows:

{1l) An emergency exXists constituting a sudden danger
or impairment that presents a high probability of substantial
physical harm to the health, safety, and general welfare of
pecople before the danger can be abated under normal program
operating procedures.

(2) No other person or agency will act expeditiously
to restore, reclaim, abate, contrel, or prevent the adverse
effects of coal mining practices.

(g) Such entry shall be construed as an exerclse of the
police power of the State for the protection of public health,
safety and general welfare and shall not be construed as an act
of condemnation of property nor of trespags thereof. The monevys
expended for such work and the benefits accruing to any such
premises so entered upon shall be chargeable against such land
and shall mitigate or offset anv ¢laim in or any action brought
by any owner of interest in such premises for any alleged damages
by virtue of such entry: Provided, however, that this provision
is not intended to create new rights of action or eliminate
exigting immunities.

19




Title 38
CSR 2D
Section 6

38-2D-6 Acguisition, Management and Dispostion of Lands and
Water. ) ’

6.1 Land Eligible for Acguisition.

{a) Land adversely affected by past coal mining practices
may be acguired with moneys from State Fund if approved in
advance by ©5M OSMRE. Prior to approval of the acguisition of
such land, the ©8M OSMRE shall find in writing that acquisition
is necessary for successful reclamaticon and that:

(1) The acquired land will serve recreation, historic,
conservation, and reclamation purpcses or provide open space
benefits after restoration, reclamation, abatement, contreol, or
prevention of the adverse effects of past coal mining practices;
and, -

(2) Permanent facilities such as a mine drainage
treatment plant or a relocated stream channel will be constructed
on the land for the restoration, reclamaticn, abatement, control,
or prevention of the adverse effects of past coal mining
practices.

(b) Coal refuse disposal sites and all coal refuse thereon
may be acquired with moneys from the Fund by West Virginia if
approved in advance by 8sM QOSMRE. Prior to approval of the
acguisition of such sites, 68 OSMRE shall find in writing that
the acguisition of such land is necessary for successful
reclamation and will serve the purposes of the Abandoned Mine
Land Reclamation Program or that public ownership is desirable to
meet an emergency situation and prevent recurrence of adverse
effects of past coal mining practices.

(¢) Land.

{1) Land adversely affected by past mining practices
may be acquired by WVBNR WVDOE if 65M OSMRE finds in writing that
acquisition with moneys from the Fund is an integral and
necessary element of an econcomically feasible plan for a project
to construct or rehabilitate housing for:

{A) Persons disahled as the result of employment
in the mines or work incidental thereto;

(B) Persons displaced by acguisition of land
under these regulations;
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(C) Persons dislocated as the result of adverse
effects of ccal mining practices which constitute an emergency
for which 6SM OSMRE has made the determination required by lc.4;

(D) Persons dislocated as the result of natural
disasters or catastrophic failures from any cause.

(2) The WV¥BMR WVDOE may acgulre such land in the name
of the State of West Virginia directly or through any department,
agency, or instrumentality of the state or any public body or : R
nonprofit organization designated by the WYBNR WVDOE.

(d) Land or interests in l1and needed to fill voids, seal
abandoned tunnels, shafts, and entryways or reclaim surface
impacts of underground or surface mines may be acguired by the
WYBNR WVDQE if the Bireeter Commissicner finds that acquisition
is necessary.

{e) The WV¥BENR WVDCE acquiring land under this part shall
acquire only such intersests in the land as are necessary for the
reclamation work planned or the peocst-reclamation use of the land,
mineral rights, cr asscociated water rights may be acguired if:

(1) The customary practices and laws of the State will
not allow severance of such interests from the surface estate; or

{2) Such interests are necessary to the reclamation
work planned or the post-reclamation use of the land; and

(3) Adegquate written assurances canncot be obtained
from the owner of the severed interest that future use of the
severed interest will not be in conflict with the reclamation to
be accomplished.

6.2 Procedures for Acguigition.

(a) An appraisal of the fair market value of all land or
interegt in land to be acquired shall be obtained from a
professgional appraiser by the WVYBNR WVDCE. The appraisal shall
state the fair market value of the land as adversely affected by
past mining and shall otherwise conform to the reguirements of
the handbook on "Uniform Appraisal Standards for Federal Land
Acguisgitions" (Inter~agency Land Acquisition Conference 1973).

(b) When practical, acquisition shall be by purchase from a
willing seller. The amount paid for interests acquired shall
reflect the fair market value of the interests as adversely
affected by past mining.
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(c) When necessary, land or interests in land may be
acquired by condemnation. Condemnation procedures shall not be
started until allreasonable efforts have been made to purchase
the land or interests in lands from a willing seller.

(d) The WVBNR WVDCE acqguiring land under this part shall
comply, at a minimum and to the extent applicable, with the
Uniform Relocation Assistance and Real Property Acguisition
Policies Act of 1970. Solicitor of the Interior's regulations
for Approval of Title to Lands and Condemnation, 1 SRM 6.1 et
seg. and regulations of the Attorney General Under Order No.
44Q0- 70 dated October 2, 1970, establishing standards for title
approval of lands o be acguired for Federal public purposes.

{e) Title to all interests in land acquired by WWENR WVDOE
shall be in the name of the State of West Virginia for the uss
and benefit of WVBNR WVDOE and shall be recorded in accordance
with applicable State law and regulation.

6.3 Acceptance of Gifts of Land.

(a} The Bireeter Commissgioner, in accordance with
Department of Justice procedures for the acquisition of real
property, or the WVENR WVDOE under an approved Reclamation Plan,
may accept donationg of title tc land or interest in land that is
necessary for reclamation activities. A donation shall not be
accepted if the terms or conditions of acceptance are
inconsistent with the objectives or regquirements of the program.

(b) Offers to make a gift of such land or interest in land
shall be in writing and shall include:

{1) A statement of the interest which is being
offered. '

(2) A legal description of the land and a description
of any improvements on it.

(3) A description of any limitetions on the title or
conditicns as to the use or disposition of the land existing or
to be imposed by the donor.

{4) A statement that:

(A) The offerer is the record owner of the
interest being cffered.
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(B) The interest offered is free and clear of all
encumbrances except as clearly stated in the offer.

(C) There are no adverse clesims against the
interest offered.

(D) There are no unredeemed tax deeds outstanding
against the interest offered.

(E) There is no continuing responsibility by the
operator under State or Federal statutory law for reclamation.

(5) An itemization of any unpaid taxes or assessments
levied, assessed or due which could operate as a lien on the
interest offered.

{c) If the offer is accepted, a deed of conveyance shall be
executed, acknowledged, and recorded. The deed shall state that
it is made "as a gift under the Surface Mining Control and
Reclamation Act of 1977." Title to donated land shall be in the
name of the W¥YBNR WVDOE 1f the donation is to West Virginia.

6.4 Managément of Acquired Lands.

(a) Land acquired under this part may be used pending
dispositicon under le.5 for any lawful purpose that is not
inconsistent with the reclamation activities and post-reclamation
uses for which it was acquired.

(k) Any user of land acguired under this part shall be
charged a use fee. The £fee shall be determined on the basis of
the fair market wvalue of the benefits granted to the user,
charges for comparable uses within the surrounding area, or the
costs to the WVBNR WVDOE for providing the benefit, whichever is
appropriate. The WVBNR WVDOE may waive the fee if found in
writing that such a waiver is in the public interest.

(c) All use fees colliected shall be deposited in the
appropriate Abandoned Mine Reclamation Fund unless previously
appropriated or otherwise authorized by the State legislature,
for the specific purpose of operating and maintaining improvement
of the land.

€.5 Dispogition of Reclaimed Lands.

{a) Prior to the disposition of any land acguired under
this Part, the WYBNR WVDQE shall:
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(1) Publish a notice which describes the proposed
disposition of the land in a newspaper of general circulation
within the area where the land ig located for a minimum of four
{(4) successive weeks., The notice shall provide at least thirty
(30) days for public comment and state where copies of plans for
disposition of the land may be obtained or reviewed and the
address to which comments on the plans should be submitted. The
notice shall azlso state that a public hearing will be held if
regquested by any person.

(2} Hold a public hearing if requested as a result of
the public notice. The WVBNR WVDOE may determine that & hearing
is appropriate even if a request is not received. It shall be
scheduled at a time and place that affords local citizens and
governments the maximum copportunity to participate. The time and
place of the hearing shall be announced in a newspaper of general
circulation in the area in which the land is located at least
thirty (30) days before the hearing. &All ccomments received at
the hearing shall be recorded.

(3) Make a written finding that the propesed
disposition is appropriate considering all comments received and
consistent with any local, State, or Federal laws or regulations
which apply.

(b) The WVBNR WVDCE may transfer, with approval of 8SM
OSMRE, the administrative responsibility for land acquired under
this - part o any agency or political subdivision of the State
with or without cost to that agency. The agreement, including
amendments, under which a transfer i1s made shall specify:

(1) The purposes for which the land may be used
consistent with the authorization under which the land was
acquired; and

(2) That the administrative responsibility for the
land will revert to the WVYBNR WVDOE which acquired the land if,
at any time in the future, the land is not used for the purposes
specified.

(c) The WYBNR WVDOE may, with approval by ©5M 0OSMRE,
transfer title to abandoned and unreclaimed land to the United
States to be reclaimed and administered by 6SM OSMRE. The WVBNR
WVDOE which transfers land to OSMRE under this paragraph shall
have a preference right to purchase such land from ©68M OSMRE
after reclamation is completed. The price to be paid by the
WYBNR WVDOE shall be the fair market wvalue of the 1and in its
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{4) The transfer or sales agreement for land disposed
of under paragraph (e) of this section shall state the purpose
for which the land was zacquired and will be used. If, at any
time in the future, the land is not used for the purposes stated,
all right, title and interest in such land shall revert tc the
United States.

(£} The W¥BNR WVDOE, with the approval of BS5M OSMRE, may
sell land acguired under this part by public sale if such land is
suitable for industrial, commerc¢ial, residential, or recreational
development and if such development is consistent with local,
State, or Federazal land use plans for the area in which the land
is located. '

{l) Land shall be scld by public sale only if it is
found that retention by WV¥BNR WVDOE, or disposal under other
paragraphs of this section, is not in the public interest.

(2) Land shall be sold for not less than fair market
value under a system of competitive bidding which includes at a
minimum:

(A) Publication of a notice once a week for four
(4) weeks in a newspaper of general circulation in the locality
in which the 1and is located. The notice shall describe the land
to be sold, state the appraised value, state any restrictive
covenants which will be a condition of the sale, and state the
time and place ¢f the sale.

{B) Provisions for sealed bids to be submitted
prior to the sale date followed by an oral auction open to the
public.

(C) All moneys received from disposal of land
under this part shall be deposited in the appropriate abandoned
mine reclamation fund.
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38-2D~7 Reclamation on Private Land.

7.1 Operations on Private Land. Reclamation activities may
be carried out on private land if a consent to enter is obtained
or if entry is reguired and made under 5.3,

{a) All moneys received from disposal of land under this
part shall be deposited in the appropriate abandoned mine
reclamation fund.

7.2 Appraisals.

(a) A notarized appraisal of the fair market wvalue of
private land to be reclaimed shall be obtained by the WYSENR WVDOE
from an independent professicnal appraiser. Such appraisal shalil
meet the quality of appraisal practices found in the handbook on
"Uniform Appraisal Standards for Federal Land Acguisition"
Interagency Land Acguisition Conference 1872). The appraisal
shall be obtained before any reclamaticn activities are started,
unless the work must start without delay to abate an emergency.
If work must start becasuse of an emergency, the appraisal shall
be completed at the earliest practical time and before related
non emergency work is commenced. The appraisal shall state the
fair market wvalue ¢of the land as adversely affected by past
mining.

(b) Aan appraisal of the fair market value of all land
reclaimed shall ke obtained after all reclamation activities have
been completed. The appraisal shall be obtained in accordance
with paragraph (a) of this section and shall state the market
value of . the land as reclaimed.

(c) The landowner is to be provided with a statement of the
increase in market wvalue, an itemized statement of reclamaticn
expenses and ncotice that a lien will or will not be filed in
accordance with 7.3.

(d) Appraisals for privately owned land which fall undexr
7.3(a)(1), (2), or (3) may be obtained from either an
independent, staff or other state or federal agency professicnal
appraiser.

7.3 Liens
(a) The WVYENR WVDOE shall place a lien against land
reclaimed if the reclamation results in an increase in the fair

market value based on the appraisgsals obtained under 7.2, except
as follows:
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(1) A lien shall not be placed against the property of
a surface owner who acguired title prior to May 2, 1977, and who
did not consent to, participate in, or exercise control over the
mining operation which necessitated the reclamation work.

(2) The WYBNR WVDCE may waive the lien if the cost of
filing it, 1nclud1ng indirect costs to the WYEBNR WVDOE, exceeds
the 1ncrease in fair market value as a result of reclamatlon
activities. : . -

(3) The lien may be waived by the WVBNR WVDOE if the
reclamation work performed con private land primarily benefits
health, safety or environmental values of the greater community
or area in which the land is located, or if reclamation is
necessitated by an unforeseen occurrence and the work performed
to restore that land will not result in a significant increase in
the market value of the land ag it existed 1mmed1ately before the
cCCcurrence.

{(b) If a lien is to be filed, the WV¥BNR WVDOE shall, within
six (6) months after completion of the reciamation work, flle a
statement in the office having responsibility under appllcable
law for recording judgments against land and for the lands to be
liened. BSuch statement ghall consist of an account of monevys
expended for the reclamaticn work, together with notarized copies
©of the appraisals obtained under 7 2. The amount reported to be
the increase in value of the property shall constitute the amount
of the lien recorded and shall have priority as a lien second
only to the lien of real estate taxes imposed upon the land.

{(c) Within sixty (60) days after the lien is filed the
landowner may petition under local law to determine the increasse
in market value of the land as a result of reclamation work. Any
aggrieved party may appeal in the manner provided by local law.
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7.4 Satisfaction of Liens.

(a) A lien placed on private property shall be satisfied,
+o the extent of the wvalue of the consideration received, at the
time of transfer of ownership. AaAny unsatisfied portion shall
remain as a lien on the property and shall be satisfied in
accordance with this paragrarph.

(b) The WVEBNR WVDOE when filing a lien on private property,
shall maintain or renew it from time to time as may be reguired
under State or local law.

(c) Moneys derived from the satisfaction of liens

established under this part shall be deposited in the appropriate
Abandoned Mine Reclamation Fund.
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38-2D~-8 Statg Reclamation Plans.

B.1 Objectives. The objectives of this part are to
encourage maximum participation by West Virginia in the
reclamation of eligible land and water through effective use of
moneys in the abandoned mine reclamation fund and to:

(a) Establish uniform guidelines and procedures for
preparation and submission of proposed state reclamation plans:
and . -

{b) Insure that state reclamation plans meet the
requirements of Title 4 of Public Law 95-87.

8.2 State Eligibility. West Virginia is eligible to submit
a state reclamation plan if it has eligible land and water within
its boundaries. West Virginia isg eligible for a state
reclamaticon plan to be approved by ©5M OSMRE if it has an
approved state regulatory program under Section 503 of Public Law
95-87 and meets the other reguirements of this Chapter and the
Act.

8.3 Activities Eligible for Inclusion in State Reclamation
Plan. The state reclamation plan may provide for any or all of
the following activities;

(a) Acquisition and reclamation and restoration of land and
water resources adversely affected by past coal mining practices
in accordance with the reclamation objectives.

(b) Acquisition and £illing of voids and sealing tunnels,
shafts and entryways and the reclamation of the adverss surface
impacts of underground or surface mining for minerals and
materials other than coal. The plan shall not, however, provide
for reclamation of such land with moneys from the state fund
until all reclamation with respect to coal mining has been
accomplished or the Governor of West Virginia has requested and
25M OSMRE has determined that reclamation is necessary for the
protection of the public health and safety.

{(c) Acquisition of land which is an integral and necessary
part of an economically feasible plan to construct or
rehabilitate housing.

{d} Construction of specific public facilities in

communities impacted by coal development, The plan shall not,
however, provide for construction of such facilities with moneys
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from the state fund until the Governor of West Virginia has
certified, and ©S5M OSMRE has concurred that:

(1) All reclamation with respect to past coal mining
and with respect to the mining of other minerals and materials
has been accomplished:

(2) The specific public facilities are reguired as a
result of coal development; and

(3} Impact funds which may be available under the
Federal Mineral Leasing Act of 1920, as amended, or the act of
October 20, 1976, Public Law 94-565 are inadequate for such
construction.

8.4 Conktent of Proposed State Reclamation Plan. Wv¥YBNR*s
WVDOE's state reclamation plan shall be submitted to ©8M OSMRE in
writing and shall include as a minimum the following information:

(a) The Governor of West Virginia shall designate the WV¥BNR
WVDOE as the agency to administer the state reclamation program
and to receive and administer grants.

(b) An opinion of the state's chief legal officer that the
WYBNR WVDOE has the authority under state law to conduct the
program in accordance with the reguirements of Title 4 of the
Act, the regulations of this subchapter and the state reclamation
plan.

{c) A detailed description of the policies and procedures
to be followed by the WYBNR WVDOE in conducting the reclamation
program including, but not limited to:

(1) The goals and objectives of the state reclamation
program;

(2) Reclamation project ranking and selection
procedures;

(3) Policies regarding the coordination of reclamation
work among the state reclamation program, the rural lands
reclamation program administered by the Scil Conservation
Service;

(4) Policieg and procedures regarding land
acguigition, management and disposal;
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(5) Policies and procedures regarding reclamation on
private land:;

{6) Policies and procedures regarding rights of entry;

{(7) Policies regarding public participation and
involvement in the state reclamation program.

(d) A detailed description of the administrative and
management structure to be used in conducting the reclamation
program including, but not limited to:

{1) A degcription of the organization of the WV¥BNR
WVDOE and of itg relationship to other state organizations or
officials which will participate in conducting or managing the
state reclamation program;

{2) A description of personnel staffing policies which
will govern the a851gnment of personnel to the state reclamation
program;

(3) A description of the purchasing and procurement
systems to be used by the WVBNR WVDOE. Such systems shall meet
the reguirements of O0ffice of Management and Budget Circular No.
A-102, Attachment 0O;

(4) A description of the accounting system to be used
by the WVBNR WVDOE including specific precedures for the
cperation of the state fund.

(e) A detailed description of the extent of public
involvement in the preparation of the proposed state reclamation
plan. At a minimum, the public shall he given an opportunity to
inspect and comment on the proposed plan in the counties having
eligible land and water within their boundaries before it is
submitted for approval. The comments shall be recordsed and
considered.

(£f) A general description of the reclamation activities to
be conducted under the state reclamation plan, including as a
minimum:
(1) A general description of the known or suspected
eligible land and water within West Virginia which requires

reclamation, including a map showing their general location at a
scale of 1:250,000 or larger;
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(2) A general description of the problems occurring on
the eligible land and water identified on the map and how the
plan proposes to deal with each;

(3) A general description of how the land to be
reclaimed and the proposed reclamation relates to the existing
and planned uses of lands in surrounding areas;

(4) A table summarizing the guantities (e.g. acres,
miles) of land and water affected by the problems identified
under paragraph (£f)(2) of this section and an estimate of the
quantities proposed for reclamation during each vear covered by
the plan; ’ ’

(5) A general narrative descripticn of the social,
economic and environmental conditions prevailing in the different
geographic areas of West Virginia where reclamation is planned
including, but not limited to:

(A) The economic base:

(B) The primary sociologic and demographic
characteristics;

(C) sSignificant esthetic, historic or cultural,
and recreational wvalues:; )

(D) Hydrology, including any surface or
underground water quality or gquantity problems associated with
past mining;

(E) Flora and fauna, including endangered or
threatened plants, fish, or wildlife and their habitats;

(F) Underlying or adjacent beds of commercially
mineable coal and other minerals and materials and projected
methods of extraction; and .

(G) Anticipated benefits from reclamation.
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38-2D-9 State Reclamation Grants.

9.1 Objectives. The objectives of this part are to assure
that adequate information is provided by WVBNR WVDOE to support
its application for & grant and that funds granted to WYBNR WVDOE
are handied in accordance with applicable federal laws and
regulations.

9.2 Authority. WVYBNR WVDOE may make application for grants
under this part if the total amount of the grants does not exceed
the moneys appropriated by the Congress and specifically
aliocated to West Virginia under Public Law 95- 87. &8M OSMRE is
responsible for assuring that any required approvals are obtained
before the grant is made.

9.3 Eligibility for Grants. WYBNR WVDOE is eligible for
grants under this part if it has a state reclamation plan
approved by 65M OSMRE.

9.4 Coverage and Amount of Grant.

(a) WV¥BNR WVDOE may use moneys granted under this part to
adminigster the approved state reclamation program and to carry
out the specific reclamation activities included in the plan and
described in the annual grant agreement. The moneys may be used
to cover direct cozsts to the agency for services and materials
obtained from cother state agencies or local governments if
approved by 85M CSMRE.

(b) Grants shall be approved for one hundred percent (100%)
of the ftotal agreed upon costs for reclamation of eligible land
and water, construction of public facilities, program
administration as specified in 9.13 and the incremental cost of
filling voids and sealing tunnels with waste from mine waste
piles reworked for conservation purposes.

(¢) Grants ghall be approved for up to ninety percent (90%)
of the total agreed upon costs for acguisition of land or
interest in land and any mineral or water rights associated with
the land. Grants for proposed reclamation projects on these
lands shall be approved in accordance with Section 9.4b.

8.5 Grant Period. The grant funding period shall not
exceed three (3) years. However, the grant period for
administrative costs of the WVYBNR WVDCOE shall be for cone (1)
year.
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9.6 sSubmission of Estimated Annual Budgets. The WVBNR
WVDOE shall cooperate with 65M OSMRE in the development of
advance budget estimates for use by 6SM OSMRE in the preparation
of regquest for appropriation of moneys from the fund. The
schedule for such estimates shall be determined by the ©85M OSMRE
on an annual basis.

9.7 Grant Application Procedures.

(a) The W¥BNR WVDOE shall submit its grant application to
8SM CSMRE no later than July 1 for funding during the fiscal year
commencing October 1. An application for funding during the
fiscal year in which the state reclamation plan is approved may
be submitted with the propoged plan for approval when the plan is
approved. QOffice of Management and Budget Circular No. A-95
notification and review requirements shall be fulfilled for each
project included in the grant application, unless otherwise
waived. ’ '

{b) The WVDBNR WVDCE shall use the application format for
Federal Assistance Application for Construction Programs and
other procedures specified in Office of Management and Budget
Circular No. A-102 Attachment M. A preapplication is not
required if the total of the grant requested is within the
amounts of WYBNE WVDCE. _ .

(1} Part 1 of the application shall be a single
standard form 424 covering all administrative costs and projects
included in the grant application. Secticn 4 of the form shall
include a listing of the individual projects tc be funded. Those
individual projects that are part of the multi-phased project
should inciude information relative to the scope, magnitude and
total costs of the entire project proposed for funding. Program
administration cost may be considered as program administraticon
costs.

{(2) Parts 2, 3, and 4 of the appiication shall be
completed for each individual project in accordance with Office
of Management and Budget Circular No. A-102.

(A)Y Complete copies of plans and specifications
for projects shall not be required before the grant is approved.
88M OSMRE may review such plans and specifications in the agency
office or on the project site.

(B) A description of the actual or planned public

involvement in the decision to undertake the work, in the
planning of the reclamation activities, and in the decision on
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how the land will be used after reclamation shall be included in
FPart 4 of the application.

{ec) ©68M OSMRE shall notify the W¥BNR WVDOE of the status
of the application within thirty (30) days after receipt of a
complete application. If the application is not approved, ©5M
CSMRE shall set forth in writing the reasons for disapproval and
may propose modificaticons if appropriate. The WYBNR WVDOE may
resubmit the application or appropriate revised portions of the
application.

9.8 Audit. The W¥BNR WVDOE shall arrange for independent
audit at least once every two (2) vears, pursuant to the
requirements of Office of Management and Budget Circular No. &a-
102. The audit will be performed in accordance with the
standards for audit of Governmental Organizations, Programs,
Activities, Functions published by the Comptreoller General of the
United States and audit guides prov1ded by the Department of the
Interior.

$.9 Administrative Procedures. The WVENR WVDCE shall
follow administrative procedures governing accountlng, pavment,
property and related requirements c¢contained in Office of
Management and Budget Circular No. A-102 and the State of West

Virginia.

.10 AllowableWCQsts.

(a) Reclamation project costs which shall be allowed
include actual costs of construction, coperation and maintenance,
planning and engineering,construction inspection, other necessary
administrative costs and up to ninety percent (90%) of the costs
0f the acquisition of land.

{b) ©8M 0OSMRE shall determine costs which may be
reimbursed according to Federal Management Circular 74-4.

{c) Costs must be in conformity with any limitations,
conditions, or exclusions set forth in the grant agreement.

(d) Costs must be allocated to the grant to the extent of
benefit properly attributable to the pericd covered by the grant.

{e) Costs must not be allocated or included as a cost of
any other federally assisted program.
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9.11 Financial Management.

{a) The W¥BNR WVDOE shall account for grant funds in
accordance with requirements of Office of Management and Budget
Circular No. A-102. WY¥BNR WVDCE shall use generally accepted
accounting principles and practices, consistently applied.
Accounting foxr grant funds must be accurate and current.

(b) The WVBNR WVDOE shall adequately safeguard all funds,
property, and other assets and shall assure that they are used
solely for authorized purposes. .

(¢) The WVYBNR WVDCE shall provide a comparison of actual
amounts spent with budgeted amounts for each grant.

(d) When advances are made by a letter of credit method,
the WYBNR WVDCE shall make drawdowns from the United States
Treasury through its commercial bank as closely as possible to
the time of making the disbursements.

{e) The WVYBNR WVDOE shall design a systematic methed to
assure timely and appropriate resolution of audit findings and
recommendations.

9.12 Reports.

(a) The WVBNR WVDOE shall, for each grant made under this
part, submit annually to €SM QSMRE a financial status report in
accordance with Office of Management and Budget Circular No. A-
102, Attachment H.

(b) The WVBNR WVDOE shall, in each year after the first
grant, -submit to 65M 0OSMRE, no later than September 1, a
performance report prepared according to Office of Management and
Budget Circular Neo. A-102, Attachment H. The report shall
include: .

{1) For each project previously funded and completed
during the year, a brief description of the project and the type
of reclamation performed, the project location, the landowner's
name, the amounts of land or water reclaimed, and a summary of
achieved benefits.

(2} TFor each project previously funded but nect yet
completed, a brief description of the preoject and the status of
raclamation work, the project location, landowner's name, and a
summary of expected benefits.
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{3) TFor any land previously acquired but not disposed
0f, a statement of current or planned uses, location and size in
acres, and any revenues derived from use of the land.

{4) For any permanent facilities acquired or
constructed but not disposed of, a description ¢f the facility
and a statement of current or planned uses, lcocation, and any
revenuss derived from the use of the facility.

(c) The reports required under this section shall reflect
revenue deposited in the State Abandoned Mine Reclamation Fund.

9.13 Records.

(a) The WVBNR WVDCE shall maintain complete records in
accordance with Office of Management and Budget Circular No. A-
102, Attachment C. This includes, but is not limited to books,
documents, maps and other evidence and acgounting procedures and
practices, sufficient to reflect properly:

(1) The amount and disposition by the WYBNR WVDOE of
all assistance received for the program;

{2) The total direct and indirect costs of the program
for which the grant was awarded.

(b) Subgrantees and contractors, including contractors for

profesgional services, ghall maintain books, documents, papers,
maps and records which are pertinent to a specifilc grant award.
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STATE OF WEST VIRGINIA

DEPARTMENT OF ENERGY
1616 WASHINGTON STREET, EAST
CHARLESTON, WEST VIRGINIA 25311
TELEPHONE: 348-3500

ARCH A. MOORE. JR, KENNETH R. FAERBER
GOVERNGR December 3, 1987 COMMISSIONER

Mr. Donald F. Frazee, President

Inter-State Lumber Ccocmpany, Inc. .
601 East Main Street -
Kingwood, West Virginia 26537

RE: Amendment to Title 38, Series 2D,
Rules and Regulaticns Pertaining to
Abandoned Mine Land Reclamation

Dear Mr, Frazee:

We are in receipt of your letter of November 16, 1987
regarding the above referenced amendment. Your interest and
concern in the Abandcned Mine Lands Program is appreciated.

The purpose of these new rules and regulations is to
enable the West Virginia Department of Energy to assume
program responsibility for emergency reclamation of problems
created by coal mines abandoned prior to August 3, 1977.
Currently, this Department has program responsibility and
authority to perform all eligible abandoned mine land
reclamaticn except for prcblems classifed as emergencies.
This program and authority to perform emergency projects is
held by the Federal Office of Surface Mining Reclamation and
EnfoTcement (OSMRE).

In order for this Department to obtain this program for
emergency projects from OSMRE, it is mandateory that the
above referenced amendment to the rules and regulations be
enacted. These amended rules and regulations, in essence,
mirror the current federal regulations by which OSMRE now
operates the emergency reclamation program.

We understand your concern for enactment of these new
regulations. However, please be aware that as a part cof
these regulations, this Department is regquired to make a
written finding with supporting reasons that the situation
gqualifies as an emergency prior to entry for reclamation
purposes. In addition, OSMRE must alsco grant its approwval
that the problem gualifies as an emergency prior to any work
being performed on the property. .
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As stipulated in the regulations, this Department will
first attempt to obtain voluntary consent for entry from the
cwner. However, in the event of an actual emergency it is
necesgssary for this Department to have the authority to enter
the property and abate the problem without the owner's
consent in order to protect the public health, safety and
general welfare. Without this authority,extended
negotiations or cutright refusal for entry from the property

owner could endanger life and property threatened by an
emergency situation.

As was previously stated, these emergency
responsibilities now rest with OSMRE, and any decision to
categorize a problem as an emergency resits with the OSMRE's
Eastern Field Q0ffice located in Pittsburgh. This can create
and unacceptable time lag between discovery of a potential
emergency situation and actual designation of money from the
Abandonsd Mine Land Fund to address the problem. We believe
that through this Department's ¢peration of this program we
will be able to more efficiently address emergency abandoned
mine land problems in the State of West Virginia.

Please be zdvised that in order toc more closely mirror
the federal regulations now governing the program, the above
" referenced amended regulations will be further amended as
follows: ) '

Such entry shall be construed as an exercise

of the police power of the State for the
protection of public health, safety and

general welfare and shall net be construed

as an act of condemnation of property nor of
trespass therecof. The moneys expended for

such work and the benefits accruing to any

such premises so entered upcon shall be chargeable
against such land and shall mitigate or offset
any claim in or any action brought by any owner
of interest in such premises for any alleged
damages by wvirtue of such entry: Provided,
however, that this provision is neot intended

to create new rights of action or eliminate
existing immunities.
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Should yvou have any questions, desire additional
information or wish to provide further comment, please do
not hesitate to contact this office at your convenience.

Sincerely,

ch_fkdggjﬁi:> :IES;::Lgik%bwvvﬁ;;

Randall V. Williams, Director
N Abandoned Mine Lands Program

RVW/jcc

co: WV Mining and Reclamation Associaticn
Roger Hall




INTER-STATE LUMBER COMPANY NOV 3¢9 1987
601 EAST MAINSTREET o  KINGWOOD, WEST VIRGINIA 26537 « 800/624-3885 « 304/329-1128

November 16, 1987

West Virginia Department of Energy
1615 Washington Street, East )
Charleston, West Virginia 2353311

ATTENTION: Roger T. Hall

RE: Amend Title 38, Series 2 Surface Mining
Reclamation Regulatiomns at 3F.01 Title 232,
Series 2D Abandon Mine Land Regulations

Dear Mr. Hall:

Ags President of Inter—-§State Lumber Conpany, Inc.,
I wish to take this opportunlty to object to the
proposed amendment to Title 38, Series 2 Surface Mining
Reclamation Regulations at 3F.0l to allow the
Department of Energy Commissioner to deny or withhold
approval of new permits to applicants with outstanding
violations.

1 believe that the current Regulations Section
3F.01 through 3F.02, supply the Cenmmissiocner with
sufficient recourse should an operator fail or neglect
any violations levied toward him.

Often the procedure in which a violation is
issued, reviewed and terminated, takes weeks. Sixty
days is not an uncommon time frame for this procedure
to transpire. As vou well know, a sixty day delay to
an operator applying for a permit is a considerable
economic hardship when the operator is depending on
these perwmits £for future coal production.

Section 3F.02, Determination By The BDirector,
provides both the operator and the Commissicner an
anvenue to address cutstanding wviolatieons without
punishing or penalizing an operator twice for the same
viclations.

Based on the above explanation, I hereby request
additional language be added to the amendment or the
amendmnent be denied.

&IANUFACTURERS AND WHOLESALERS: Mixed Hardweod Lumber  »  C.CA TreatedLumber » DryKilnLumber o Coal + Metallurgical andSteam
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In regards to the proposed addition to Title 32,
Series 2D, Abandoned Mine Land Regulations, which would
allow department personnel and other involved persons
the right to enter property immediately to implement
emergency procedures 1f owners will not give consent.

I stroengly cbiect to this proposed amendment for
the following reason:

This rule denies the lzndowner of anm avenue or
process in which to formally object or present his
reasoning as to why consent i1s not granted.

If the landowner and the Department of Abandon
Mines Lands cannot reach an agreement as tc the right
of entry, then this decision should be decided by our
judicial system or an 1mpart1al arbitratoer,

The rlght to exercise pollce powers is adequately
provided for in the current rules and regulations (22-

3-6, page 39).
I adzmantly oppose any rule of this nature,

Sincerely,

INTER -STATE LUMBER COQ., IKNC.

\Jéw_,@;[ Q/_j
DFF/1j Donald F. Ftézee
President

ce: WoeV. Mining & Reclamation Associaticn
The Honecrable Governor Arch Moore
The Honorable Senator Charles B. Felton, Jr.
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