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CCAL REFUSE DISPOSAL REGULATIONS
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Title 38 Series ZA

FACTS AND CIRCUMSTANCES CONSTITUTING AN EMERGENCY

Under the federal Surface Mining Act of 1677
(PL 95-87), individual states were given the option of
either: (1) relinquishing their authority to carry out-a
mining and reclamation program to the federal Office of
Surface Mining Reclamation and Enforcement (OSMRE), or
(2) applving to OSMRE for state primacy to carry out a state
program,

West Virginia applied for and received primacy in
January of 1987. However, this grant of primacy was a
conditicnal approval pending correction of a number of
perceived deficiencies in the program. The State of West
Virginia, through a long series of amendments to the
program, satisfied the majority of the conditions; however,
on July 11, 1985, OSMRE advised the State that a number c¢f
conditions on the program remained and needed to be resolved
through statutory, regulatory, or policy amendments. '

On February 10, 1986, the State advised OSMRE that the
Legislature did not adopt the proposed amendments, and the
conditions could not be satisfied. Subseguently, on June
30, 1588, the State reguested an extension on the cenditions
to April 15, 1987, to allow an opportunity to again seek
legislative approval of the necessary statutory and
regulatory changes. Approval of the extension was granted
cn November 10, 1986. On April 5, 1987, the State advised
CSMRE that it was agzin unsuccessful in obtaining
legislative action. ©Cn June 19, 1587, CSMRE advised that at
least the regulatory conditions must be satisfied through
emergency rulemaking. The State did nct file emergency
rules tc satisfy the conditions, but <&id file a rule package
which would completely overhaul the State's mining and
reclamation regulations and incorpoerated into that package
the necessary rules to satisfy the conditions. This package
failed teo gain legislative approval in the 1388 legislative
session, which effectively left the cenditions unresolved.




OSMRE is now insisting that the conditions be satisfied
through the emergency rulemaking procedure. Failure to do
so could fcrce OSMRE into a position of initiating acticn to.
take cver all or part cof the State's program, resulting in
the loss of federzl matching money and loss of total funding
of the State's Abandoned Mine Land Recliamation program.
Therefore, the State has no alternative to filing the
emergency regulations contained herein.

The above described evernts and circumstances comprise
sufficient justification for emergency rulemaking.
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COAL: REFUSE DISPOSAL: REGULATIONS

West Virginia Department of Energy
Chapter 224, Article 3
Series 24

SUBJECT: Rules and regulations pertaining to definitions, requirements for
permit applications and plans and specifications submittals, hazard
classification, emergency procedures, hydrology, hydraulics,
spillways, diversion channels, concrete structures, pipes, subsurface
drainage, stability, abandoned mine operings, combustion control,
underground coal refuse disposal, reprocessing of abandoned coal
refuse areas, abandcomment, and performance standards for signs and
markers, topsoll, water quality, drainage, sediment control,
hzulageways, diversions, spillways, acid producing and toxic
materials, water monitoring requirements, site development, quality
control, reporting reguirements, meterials removal, underground
coal refuse dispesal, and burning coal refuse piles.

A. GENERAL

A.01 Scope — These regulations establish general and specific rules
for permit applications and plans and specifications submitials, hamard
classification, emergency procedures, hydrology, hvdraulics, spillways, diversion
channels, concrete structures, pipes, subsurface drainage, stability, abandored
mine openings, combustiorn control, underground coal refuss disposal, reprocessing
of sbandoned coal refuse areas, abandonment, and performance standards
Zor gigns and markers, topsoil, water quality, drainage, sediment control,
haulageways, diversions, spillways, acid producing and toxic materials,
water monitoring requirements, site development, quality control, reporting
reqguirarents, materials removal, underzround coal refuse disposal, and
burning cocal refuse piles.

A.02 Applicability - These rules and regulations:

e Apply to all coal refuse disposal areas operated after January
18, 1981. Obérated means to enter upon a coal processing waste pile, or
part thereof, for the purpose of disposing, depositing, dumping or removing
coal processing wastes, or to employ a ccal processing waste pile for
retarding the flow of or for the impoundment of water.

b. Apply to all new and existing coal refuse reprocessing coperaztions.
Such operations must obtain a permit prior to commencing operations.

...1‘...
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C. Operators of new coal refuse disposal areas after January 18,
1981, must submit 2 complete permit application in accordance with applicable
parts of Chapter 20, Article & of the Code of West Virginia and these
regulations. Owners of all operating coal refuse disposal areas must submit
plans apd specifications for approval in accordance with Chapter 224,
Article 3, Section 12(f) of the Code of West Virginia and these regulations.
Upon the expiration or lifting of the injunction in the civil action Allegheny
Mining Corporation et al. v. David Callaghan et al. shall submit a complete
permit application in accordance with Chapter 20, Article 6, Section 9 of
the Code of West Virginia. The following table lists applicable sections of
these regulations for impounding and ronimpounding structures:

TABLE
Non-Ympounding Inpounding Reprocessing Operations
A. A. A,
B. ] B. B.
C.0l1la C.0lk C.0lc
D.01 D.01 . C.02
D.02 D.02 ] D.06
D.03 D.03 . E.Q9
D.04 D.04
D.0ba2 D.03a
D.0523 D.05b
D.05c D.05¢c
D.05¢1 D.058
D.05d2(h) D.05e
D.05d2(¢) D.05T
D.0543 D.05g
D.05e D.05h
D.05f . D.051
D.05g D.053
D.05h D.0O7
D.051 E.
D.0B3
D.07
E.

A.03 Authority - West Virginia Code: 22-1-15, 22-1-18,
22A-3-4, and 22A. : )

A.04 Effective Date

A.05 Filipg Date
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B. DEFINITIONS - The following definitions refer specifically to
these regulations and are valid wunless the context in which used clearly
requires a different meaning:

B.01 Abandoned Ccal Refuse Dispcosal Area — means any coal refuse
disposal arez which is not being operated. This definition does rot relieve
any operator from his reclamation responsibility for the coal refuse disposal
area.

B.02 Accepted Engineering Methods — means sound engineering
practice based Tpon the technology currently applied by the engineering
profession.

B.03 Acid Mine Drainage — means water with & pH of less than 6.0
discharged from active or abandoned mines and from areas affected by surface
mining operations.

B.04 Acid-Forming Materials — means earth materials that contain
sulfide minerals or other materials which may create acld mine drainage.

B.05 Act — means West Virginig Code, Chapter 224, Article 3.

B.06 Bearing Capacity - means the ability of a foundation material
to support loads imposed by an embankment or other structure as determined
by standard eagineering evaluations.

B.07 Buffer Zone = means an undisturbed border along or around an
intermittent or perennial stream. '

B.08 Channel Protection — means any measures taken to prevent or
control erosion, cavitation, or ocher destructive processes in channels such
28 diversion ditches and spillways. ’

B.02 Coal Refuse Disposal Area — means all deposits of coal
processing waste or coal refuse on or buried in the earth.

B.10 Coal Refuse - means any waste coal, rock, shale, slurry,
culm, gob, bone, siate, clay, and related materials associated with or near
2 coal seam, which are either brought above ground or otherwise removed from
2 mine in the process of mining coal, or which are separated fram coal
during the cleaning or preparation operatiocns.

B.11 Coarse Ceal Refuse — means coal refuse predaminately within a
size range greater than the 728 sieve size.
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B.12 Combined Ccal Refuse — means a mizturs of coarse coal refuse
and dewatered fine coal refuse.

B.13 Corbustible Materials — means organic materials that are
capable of burring by fire or through oxidation, accompaniad by the evolution
of heat and a significant temperature rise.

B.14 Commissionser — means the Coamnissioner of the West Virginia
Department of Energy or his autherized agent.

B.15 Conpaction — means the densification of a soil or solillike
maeterial by means of mechanical manipuization.

B.16 Complete Application — means an application for a surface
mining permit which contains all information required under the Act and il
Rules afd Regulations.

B.17 Construction Pore Pressures — means water pressures generated
in foundation soils or smbankments due To compression by loads imposed by
constructior of an embankment or other struciure.

B.18 Density - means the weight of soll or soillike solids per
unit of total volume of soil or similar mass.

B.19 Design Stomm — means predicted precipitation of given intensity,
frequency, and duration based on Nationmal Weather Service data.

B.20 Diversicn Ditch — means a designed charnel constructed for
the purpose of collecting and transmitting surface runoff from the design
storm.

B.21 Downslope - means the land surface between the rrojected
outcrop of the lowest coal seam being mined or any mining related construction
and the valley floor. ' :

B.22 Effective Height - means the difference in elevation in feet
between the lowest open channel emergency spillway crest and the lowest
point in the original cross section on the centerline of the dam.

B.23 Imbankment — means a mammade deposit of earth or cozl refuse
materials, usually exhibiting at least cne sloping face.

B.24 Imergency Spillway — means a hvdraulic structure designed to -
discharge water in excess of that which an impoundment is designed to store
or which cannot be passed through 2 principal spillway.

-4 -
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B.25 FEngineer - means a professional enginesr in accordance with
Chapter 30, Article 13 of the Code of West Virginia (W.Va. State Registration
law for Professional Engineers).

3.26 Excess Material - means earth and rock not regquired to
achieve the design configuration of the embankment or its appurtenances.

. B.27 TFine Ccal Refuse — means coal processing waste predaminately
within a size range less than the #28 sieve which may be disposed of in a
slurry form or in a dewatered or treated state.

B.28 Foundation - means so0il, bedrcck, or other earth material on
or against which an embankment or other structure is placed.

B.29 Freeboard — means 1) the vertical distance between the lowest
point of the crest of the embankment of a dam and the reservoir water
surface or 2). the vertical distance between the top of a ditch or channel
and the water surface during the design flow.

B.30 Groundwater - means subsurface water in the zone of saturation.

B.31 Hzulageway or Access Road — means any road constructed,
improved, maintained or.used by the operator with the exception of state
owned roads.

B.32 Hazard Potential — means a classification rating assigned to
a structure based on engineering evaluations and judgement predicting the
damage to human life, property and enviromment should a failure of the
structure occur.

B.33 IHighway, Primary - means those roadways which are designated
as interstates, U. S. numbered highways or West Virginia numbered highways.

B.34 Highway, Secondary - means those roadways which are designated
by the West Virginia Department of Highways as county numbered rcutes.

B.35 Hydraulics - means the study of the physical behavior of
Iigquids, especially water, in natural or manmade systems or processes.

B.35 Hydroleogical Analysis — means a determination, using standard
engineering methods, to establish surface water runcff for a specified
design storm.

B.37 Hydrologic Balance — means the relationship between the
quality and quantity of water inflow to, water outflow from, and water
storage in z hydrologic unit such as a drainage basin, aguifer, soil zone,

lzke, or reservoir. It encompasses the dynamic relationships among precipitation,

runoff, evaporifion, and changes in ground and surface water storage.

-5 -
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B.38 Hyvdrology — means the science that desls with the occurrence
and behavior of water in the aimosphers, on the ground and underground.

B.39 Impoundment - means a closed basin constructed for the
retention of water, sediment or cozl refuse.

B.40 Inspecticn — shall mean a visual review of surface or other
mining operations to insure complete compliance with any applicable law or rules
and regulations or permit conditiorns under the jurisdiction of the director.

B.41 Ieachate — means a liquid that has percolated through soil,
rock, or waste and has extracted dissolved or suspended materials.

B.42 Liquifaction — means a phendamenon wherein a saturated granular
s0il or soil-like material loses strength due to the develomment of elevated
porewater pressure cannonly occuring during cyclic lcading, such as in an
earthquake. This loss of strength may result in limited movement or liguid-
like flow.

3.43 Mine — means the shaft, slopes, drifts or inclines connected with .
excavetions penetrating coal ssams or stratz and the surface structures which
coniributes directly or indirectly to the mining, preparation or kandling of coal.

B.44 Natural ﬁrainway - means any natural water courss which may
carry water o the tributaries and rivers of the watershed.

B.45 OCccupied Dwelling — means any bullding that is currently
being used on a regular or tamporary basis for human habitation.

B.48 Peak Runoff - means the maximm flow at a specified loecation
resulting fram a design storm.

B.47 Phreztic Surface - means the upper surface of a zone of saturation
where a body of groundwater is not confined by an overlying impermeable strata.

B.48 Pierzometric Surface — means the surface to which the water
fram a given aguifer will rise under its pressure and elevation head.

B.49 Piping - means a process of ilnternal ercsion which occurs
when water transports soil or soillike materials through unprotected exits,
developing unseen channels or pipes through an embankment or iis foundation.

B.50 Potential Hazard - means the existence of any condition or
practice or any violation of a permit or other requirements of the Act in an
operating or an abandoned coal refuse disposal area which might reasonably
be expecied to cause physical ham to persons, property, or the environment
inside or outside the permit area.

-6 -
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B.51 Principal Spillway - means the aydraulic structure designed
to discharge water stored between normal pool and the emergency spillway
invert elevations. - )

B.52 Probable Maximur Precipitation -« means the depth-duraticon-area
rainfall for a particular aresa that represents the maximizing of the most
critical meteorclogical conditions that are considered possible of occurrence.

B.53 Qualified Person = means a person deemed qualified by registration
as a registered professiocnal engineer, or certification by the MSEA as a
ccal refuse embankment and impoundment inspector, and designated by the
operator to make examinations of coal refuse embankments and impoundments

under the supervision of the operator's engineer.

B.54 Reclamation — means the process of converting disturbed land
t0 g stable form for procductive use.

B.55 Sediment = mesns solid material, both mineral and organic,
resulting from the works of mzn that has been moved fram its site of origin
by water. ' :

B.56 Safety Factor — means the ratio of the available shear
strecgth to the developed shear stress, or the ratic of the sum of the
registing forces to the sum of the loading or driving forces, as determined
by one or more accepted engineering methods of analysis.

B.57 Sediment Control Structure - means a primary structure
desigred, constructed and maintained in accordance with Section 4B of the
Surface Mining regulations and includes barriers, dams, ezcavations or other
structures placed in suitable locations which slows down water runoff to
allow sediment to settle cut, Provided that such secondary sediment control
structures including hay or straw bales, check dams, riprap, or mulch are
not considered primary sediment control structures.

B.58 Seepage — means 1) the appearance or disappearance of water
at the surface of natural ground or embankmentis or 2) the movenent of water
through soil or soil-like mzterials.

B.D9 Site — means the cozl refuse disposal area, diversicn ditches,
sediment control structures, roads and all other surface disturbance within
the permit area. :

B.60 Slope Protection - means any measures taken to control
erosion on slopes. '

B.51 Slope Stability - means the degree of safety relative to the
development of a structural fzilure in a slope or enbaniment as defined by
one or more standard engineering methods of analysis.

-7 -
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B.32 Stebllize - means to control movement of soil, or soil-like.
material, spoll piles, or areas of disturbed earth by modifying geometric,
vhysical or chamical properties.

B.63 Storm Water — means any water flowing over the surface of the
ground caused by preciplitetion; generally, surface runcff.

B.64 Structure - means but is not e limited to gas lines, water
lines, towers, airports, coal fzcilities and dams.

B.85 Strength Parameters — mean those engineering values obtained
from standard engineering shear strengih tests of scil or soil-like material.

B.86 Sub-drainage System - means a designed and constructed system
provided for the conveyvance of subsurface water.

B.87 Subsidence - means a sinking, collapsing or cracking of a
portion of the earth's surface resulting fram the underground removal of a
mineral subsequent to failure of support structures.

B.88 PSurface Water - means water on the surface of the earth.

B.69 Topsoil - means the A horizon soil layer of the three major
soil horizons.

B.70 Toxic-Forming Materials — means esarth materials or wastes
which, if acted upon by alr, water weathering, or microbiological processes,
are likely to produce chemical or physical conditions in soils, air or water
that are detrimental to biota or uses of water.

B.71 Toxic Mine Drairage — means water that is discharged from
active, abardoned and other areas affected by surface mining or prospecting
orerations and which contains a substance which through chemical action or
rhysical effects, is likely to kKill, injure, or impair biota commonly
present in the area that might be exposed to it.

B.72 Zore of Saturation — means the zone below the pliezometric
surface in which all veoids are filled with groundwater.

C. PEBRMITS

C.01 Standard Permits or Plans and Specifications
Standard permits or plans and specifications in accordance with the applicability
section are required for all cosl refuse disposal areas of the following types:

a. Nor—impounding coal refuse areas — Submit the appropriate
application forms and plans according to the applicable sections of these
regulations.

- 8 -
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b. Impounding Structures — Submit the appropriate application
forms and plans with the following variations:

1. Impoundments defined as dams in Chapter 20, Article 3D of the
Code of West Virginia (Dam Control Act) shall require a Certificate of

Appraoval.

2. Impoundments capablz of storing 20 acre feet and having an
embankment greater than 5 feet in height measured at upstream toe or are 20
feet or more in height measured at the upstream toe must canply with these
rules and regulations, regardless of construction materials.

3. All other impoundments not meeting the minimum criteria of
C.01bl or C.01lb2 must meet minimum reguirements of the Handbook for Surface
Mining. Special approval may be given to short term, special purpose ponds
for disposal of materials.

C. Plans for reéprocessing or rancval of mzterials from an approved
coal refuse disposal area shall be included in the standard permit.

C.02 Special Permits — A special permit may be granted for reprocessing
or removal of abandoned coal refuse disposal areas in accordance with
Section D.08 and E.09 of these regulations.

D. SUBMITTAL REQUIREMENTS

D.0l Subrittals -~ Submittals for construction, operation, enlargement,
medification, removal of materials, and abandonment of all ccal refuse
disposal areas shzll be in accordance with these regulations. The submittal
shall be prepared by or under the direct supervision of, and certified by,
an engineer experienced in the design and construction of similar facilities.

The coal refuse disposal portion of the submittal shall contain
the following informgtion in order:

a. Narrative and Discussion

b. Emergency Procedures if required hy Section D.0bc of these
regulations.

e. Hydrclogy and Hydraulics
1. Design data in graphical or tabular form

2. Hydrologic analysis shall include all supporting calculations,
charts, graphics, tables. }

3. Hydraulic analysis shall include all supporting calculations,

eross sections, profiles, and results.
_9_
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4, If computer analysis is used include inpput data and results
used specifically in the design only.

d. Stability
i, Design data in graphiczl or tabular form.

2. Stabllity analysis shall include supporting calculations,
charts, crcss—sections and results.

3. If computer analysis is used include input data and results
used specifically in the design only.

e. Haulageways and sediment control.

f. If applicable, plans and calculzticons concerning asbandoned
mine openings, corbustion control, underground coal refuse disposal, and
disposal of ceal refuse or sludge from ocutside the permit area.

g. Abandonment plan.
h. Specifications

1. Maps and Dfawings (reduced size if necessary for engineering
drawings)

J. Separate framn the other copies of the submittal, two sets of
maps and plans on standard 24" by 36" size plan sheets shall be submitted.

D.02 Narrative and Discussion — A general narrative and discussion
of the project shall be submitted fo include as a minimum a discussion of
existing site conditions, the design life of the facility, quantity and
type of ccal refuse to be placed, subsidence potential, design methodology
backed up with design coamputations a d data, methed of operation to
include clearing and grubbing, topsoil stockpiling, construction of
surface and subsurface drainage facilities, phases of construction, method
and location of coal refuse placement or removal, ccal refuse placement
during inclement weather, routire inspection and maintenance, possible
abandonment prior to the planned design life, and a sequence for construction
of drainage facilities, critical construction phases, reclamation and
final abandoment procedures. In addition, & description of the duties,
responsibilities and lines of cammunication of those persons responsible
for the design and construction of the coal refuse disposal area shall be
inecluded.

- 10 -
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D.03 Maps ,

2. Maps and plans shall be provided showing the site in relation
to major highways, county seats, and major drainage. County highway maps
may be used for this purpose.

b. A map showing the limits of the watershed with respect to the
site shall be provided. The minimm mapping requirement shall be a 7 1/2
wminute U.8.G.8. map with the site plotted on it.

c. A plan view of the site shall be provided showing detailed
contours, limits of the coal refuse disposal area, all drainage facilities,
location of springs, seeps, mine drainage and/or openings, location of the
subdrain system, project stationing, location of crosssections, lccation of
borings, test pits and instrumentation and other pertinent data reguired for
project control.

d. Cross—sections of the coal refuse disposal arez transversely
ard longitudinally shall be provided showing original ground, subdrain
location, elevations, benches, spillways, and other pertinent features of
the site. A cross—section shall be provided for stability computations
showing the site at critical aress with meterizls profile plotted.

e. - Cross—sections and profiles of major drainage facilities shall
be provided. Cross-sections shzall be taken in all critical areas.

f. Construction drawings shall be provided for subdrains, spililways,
antiseep mechanisms, and other pertinent structures at the site.

D.04 Specifications — Specifications for site development shall be
provided to include &5 a minimum:

2. clearing and grubbing

b. topsoil stockpiling

c. excess material disposal

d. subdrain construction

e, slopes

I. grades

g. details of the coal refuse disposal area and drainage facilitiles
h. spreading and compaction requirements du?ing placement

i. material and/or gradation requirements for subdrainage structures

- 131 -




Department of Energy
Coal Refuse Regulations
Title 38 :
CSE 24

j. water quality control fram acid-forming or toxic-forming materials
k. pipes -

1. concrete

m. anti—-seep mechanisms

n. channel protection

o. installation and reading of monitoring devices

p. inspection and maintenance

a. topsoil redistribution

r. seeding and mulching

D.05 Pre-development Analysis

a. ‘Hydrologic Balance

1. - Structures meeting the reguirements of C.0l b.1 and C.01 bh.2
shall be prohibited unless the following can be demonstrated:

{(a) The qualiiy of the impounded water shall be suitable on a
permanent basis for its intended use, and discharge of water from the
impoundment must comply with the requirements of Secticon 6B.04 and 78.04 of
the surface mining regulations.

{(b) The level of the water shall be sufficiently stable to support
the intended uss.

{(¢) Adequate safety and access To the impounded water shall be
provided for proposed waier users.

(d) Water impoundments shall not result in the diminution of the
quality or guantity of water used by adjacent or surrounding landowners for
agricultural, industrial, recreational, or domestic use.

(&) The design, construction and mzintenance of dams and impoundments
shall achieve the minimum design requirements applicable to structures
constructed and maintained under the provisions of Sections D and E of these
regulations. All other impoundments (as specified in C.01 b.3.) must nmeet
the minimum design requirements of the Handbock for Surface Mining.

(£) The size of the impoundment is adequate for its intended
PUrposes.

- 12 -




Department of Energy
Ccal Refuse RBegulations
Title 38

CSR 2A

(g) The impoundment will be suitable for the approved post-mining
land use.

2. Sediment Control — Slope protection and vegetation shall be
provided to minimize surface erosion at the site and sediment control
measures shall be required where necessary to reduce the sediment leaving
the site. : .

3. Excavations for special purpose ponds (C.01 ©.3.) that will
impound water during or after the mining operation shall have perimeter
slopes that are stable and shall not be steeper than ZH:1V or shall meet the
requirements of..the Handbook for Surface Mining (Excavated Pond Section).
Vhere surface runoff enters the impoundment area, the side slopes shall be
protected against ercosion.

b. Hazard Classification

1. Impoundments — The hazard potentizl of structures meeting the
requiranents of Sections C.0lbl and C.01b2 shall be determined by the
applicant based on the potential less that would resuit due to a failure and
the classification determined as listed below:

{a) Class A—Impoundments located in rural or agricultural areas
where failure may damage farm buildings, agriculfural land, or secondary
highways. Failure of the structure would cause only loss of the structure
and loss of property use such as related roads, but with itfle additlonal
danage to adjacent property. Any impoundment exceeding 25 feet in height
measured at the dowmstream tos or 200 acre-fest storage volume or having a
watershed exceeding 500 acres shall not be a Class A structure.

(b) Class B-—Impoundments located in predominantly rural agriculturzl
areas where failure may damage isolated homnes, primery highways or minor rail-
rozds or cause interruption of relatively important public utilities. Failure
of the structure may cause great damage to property and project operations.

{¢) Class C--Impoundments locafed where failure may cause loss of
life, serious damage to homes, industrizl and commercizai buildings, important
public utilities, primary highways, or main railroads. This classification
must be used if failure would cause possible loss of human life.

c. HEmergency Procedures — For a Class C Structure or if z dangerous
condition exists, notification and action preocedures shall be formulated by
the operator or cwner, for public protection and remedial action in the event
of an emergency. All emergency procedures mist be sulmitted and becane part
of the approved plan. If adeguate emergency procedures cannct, for whatever
reason, be formulated by the owner or cperator, then he must so notify the
Coamidssioner in writing. The Commissioner may then ndtify the Office of Emergency
Services and request that amergency procedures be developed for the coal

refuse disposal area.
- 13 -
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d. Hydrology and Hydraulics

1. Design Data Required — All data (precipitation, watershed
characteristics, ete.), graphs, curves, etc. reguired for hydrolcogic and
hydraulic design of coal refuse embankments and impoundments shall be
presented.

2. Design Requirements
{a) Impoundmenis and Dams

(1) Design storm — All impoundments related to the surface effects
of coal mining shall be designed to mest the following criteria based upon
hazard classification. Precipitation values may be obtained from Technical
Paper 40, U.S. National Weather Service.

(i) Class A Impoundments shzll be designed for a minimum of
PlOO+O.12 {PLME-P OO) inches of rainfall in six hours plus three feet of
fréeboard. If the storage times effective height is less than 3,000 (acre—
‘feet) (feet) then Soil Conservation Service Pond Standard 378 may be substituted.

(ii) Class B impoundments shall be designed for a minimum of
B, +0.40 (PMP—PlOO) inches of rainfall in siz hours plus three feet of

£12%p0ard.

(iii) Class C impoundmenis shall be designed for the probable
maximm precipitation of the appropriate duration.

(2) Impoundment Requirements — All impoundments nmust be capable of
passing that portion of the design storm that cannot be safely stored in the
impoundmrent. o - -

(1) Class A impoundments must be provided with an open channel
spillway unless otherwise approved by the director. Ninety percent of the
stored portion of the design storm must be discharged or removed within ten
days after the storm event.

(ii) Class B impoundments shall be designed with elther an open
channel spillway only, or with an emergency spillway and a principal spillway
together. Ninety percent of the stored portion of the design storm shall be
discharged or removed within ten days after the storm event.

(iii) Class C dams may be designed in one of three ways:

=1- An impoundment designed without discharge structures shall be
capable of storing a minimum of two 35 hour duration probable maximum
storms. Water shall be ramoved from the impoundment o its lowest practical
level by punping or by other means if storm waier reduces the storage

capaclity to one probable maximum storm or less.
- 14 -
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-2- An impoundment designed with a decant or principal spillway
only shall be capable of storing at least one 38 hour duration probable
maximum storm. Ninety percent of the stored portion of the storm shall be
discharged or removed within ten days after the stormm event.

—-3— An impoundment designed with either an open channel spillway
only, of with an emergency spillway and principal spillway together shall be
capable of discharging that portion of the six hour duration prcbable
maximm storm that cannot be safely stored in the impoundment. Ninety
percent of the stored portion of the storm shall ke discharged or remcved

within ten days after the storm event.
(3) Spillways and Outleil VWorks

(1) Spillways — One or more spillways must be provided to pass
that portion of the design storm that cannot be safely stored using standard
engineering flood rcuting techmiques and to draw down the stored portion of
the design sterm within the specified time. The outlets of all gpillways
must be carried safely beyond the toe of the dam to a natural drainway.

~1- Open Chanmnel Spillways — All channels must conply with this
Section, Section D.05 d.2.{¢) and the following additional requirgments:

-a~ Any open channel spillway designed for less than 100% probable
maximum precipitation shall be provided with freeboa{?Babove the maximm
water surface as determined by the equation 1+.025vd " .

b~ Excess execavated material not needed to construct and maintain
the spillway channel must be properly disposed of in the permit area unless
otherwise approved by the Commissioner. ,

—-c— Topsoil removed fran chznnel excavation shall be handled in
accordance with Section E.0Z.

-%2— Pipe Spillways — All pipe spillways must comply with the
requirements of this Section and the following additional requirements.

-2~ The pipe spillway inlet must be proftected by a designed trash
rack.

== All riser type spillways must be designed to prevent vortexing.

-c— A skimming device is required where floating pollutants exist
or are anticipated. oo — . _ :

-d- An adequate foundation and bedding shzll be designed for all
ripes and risers. ) ]

-o— 21l pipe spillways shall be designed to provide seepage
control along the cornduit. -15 -
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—f— The pipe spillway shall be of sufficient strength to withstand
the maximun load of the £ill sbove it.

—g— All pipe spillways shall be constructed of suitable material
to resist deterioration for the design life of the facility.

—-h~ The ocutlet of all pipes, where blockage by animals can occur,
must be protected by an animal guard. _

{ii) Drainpipes — All freshwater impoundments meeting the size
regquirements of Sections C.01lbl and C.01E2 constructed after the effective
date of the Act must be designed with 2 gated drainpipe or principal spillway
gate for draining the impoundrent. All drain plpes must meet the reguirsments
for pipe spillways.

(iii) Conerete Structures - Concrete structures shall bz designed

in accordance with standard engineering practice. Special design considerations
should be provided where deterioration of the enviromment may be expected.

(b} Diversion Channels — The entire coal refuse embanicnent shall
be protected fram surface water runcff by diversion systems unless otherwise
approved by the Coimmissioner.

(1) Design storm - All diversion ditches and stream channel
diversions shall be designed o carry the peak runoff fran & 100-vear
frequency, sixz hour diuration rainfall.

193) Freeboard — A freeboard equal o or greafer than the formula
1+.025vd shall be added to the desigr flow depth of the diversion ditch
to obtain the ftotal depth of the diversion ditch.

(3) Additionzl Regquirements - All ditches must canply with this
Section, Section D.05 d.2.{c) and the following addiiional requirements:

(i) Each diversion ditch must be designed to carry the peak flow
with freeboard frarn the contributing watershed area.

{ii) ©Diversions shall be designed, constructed, and maintained in
a manner which prevents additional contributions of suspended solids to
streamflow and to runoff cutside the permit area to the fullest extent
possible. '

(11i) Excess excgvated maierial not required for construction or
maintenance of the diversion ditch must be proparily disposed of in the
pereit area unless otherwise approved by the Comissioner.

‘ (iv) "Topsoil removed fram the channel excavation shall be handled
in accordance with Section E.02.

- 16 -
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{v) All diversion systens shall exit safelv beyond the itce of the
embankment in a natural drainway capable of carrying the design flow without
excessive erosion.

{(vi) All stream channel diversions must be designed to carry the
design flow arcund the disturbed area. The diversions must outlet into the
original channel or a natural channel of equal cross section without excessive
eroslon.

{(vii) Diversicns in refuse must be lined with soil or z suitable
substitute unless sediment protection is provided.

{viii) Permanent diversion systems designed to convey water under
a coal refuse embankment by means of a pipe or conduit are unacceptable.
However, diversion by mezns of a pipe or conditit may be permitted during
active cperation provided that helght or storage limits for impoundments as
defined by Section C.01 b.2 are not excesded, the pipe or conduit is used in
copjunction with surface ditches to meet applicable design storm reguirsments
{Section D.05 d.2.(b.)(Ll)), and the design of the pipe or conduit accounis
for durgbility and design life, load limits, joint sealing, trash rack
protection, and maintenance requirements throughout the operational life of
the structure. .

(c) Hydraulics All hydraulic structures shall be designed to
safely control the flow using energy dissipators and/or channel protection
based upon design flow velocity to prevent excessive ercsion. Secepage
control devices shall be used to prevent undercutting of nonflexible linings.
The potential for landslides or slope failures shall be consideresd in the
location of all hydrzulic structures. Channels shall not be located on or
near an existing landslide unless approved by the Camnissioner. No surface
runoff or slurry may be diverted into widerground mines unless diverted in
accordance with Secticn D.OS i.

3. Hydrolegical and Hydraulic Analyses All hydrological and
hydraulic design must be done using accepted engineering methods and meet
the minimm requirements of this Section. The application shall include all
design data and calcuwlation results. If a computer analysis is used, only
the input data and results used specifically in the design shall be submitted.
If graphical flood routing techniques are used, all charts and graphs shall
b2 included. Adequate cross sections and profiles shall be given for all
hydraulic structures.

e. Subsurface Drainage — All springs, secepage, and groundwater
flow observed or anticipated during wet conditions must be identified. If
site conditions dictate necessity, a properly designed subdrainage system
for the purpose of structural integrity and preservatlon of water quality
shzll be provided to:

_17._.
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1. Intercept 2ll anticipated or observed groundwater sources
and/or sespage;

2. Be constructed of durable rock consisting of non—-degradable,
non-acid or toxic forming rock such as natural sand or gravel, sandstone, or
other durable rock that will not slake in water znd will be fres of coal,
clay or shale. Limestone may not be utilized in any lcocation where acid
water conditions are observed or anticipated unless otherwise approved by
the Commissioner. Subdrainage systems shall be protected by a properly designed
filter zone or filter cloth whers required;

3. Be designed and sized based upon measured or anticipated flows
using standard engineering design techniques with field data and camputations
for design provided in the submittal.

4, The upstirezm end of the subdrain shall be coversd by a filter
mediun during a2ll phases so as to protect against contamination.

f. Stability = All coal refuse impoundments must be analyzed
and/or designed in accordance with this Section. Non-impounding coal refuse
embankments must e designed in accordance with this Section unless any
proposed modifications to the desizgr standards of this Section are justified
through appropriate stability analysis. Wnere—obvious—site—conditionrs
indieate—that—faiiure-wiil-not-cecur-—the-director—may—watve-the~—mequbrement-
for-g-stactitty-anaiyats-on—non—impoundtng-structuras-so-iong-ag-ati-othar
design-requiremente-of-Section—pbo8+-f-E—are—mets

1. Design Data Required - All data regquired for the structural
analysis and/or design of coal refuse embankments and impoundments shall be
presented in the submittal in graphical or tabular form.

{(a) Subsurface Investigation - A subsurface investigation shall
be performed unless cbvious site conditions preclude the necessity of this
requirement. The nunber, location, and depth of borings, test pits, and/or
trenches shall be reasonable Zor the size, purpose, soils present, and
foundation type of the structure. The investigation shall consider depth of
soll to bedrock, field classification of soils, character of bedrock, in-
situ testing, soil sampling, determination of groundwater location, and a
soil profile for critiecal locations in the structure, hydraulic structures
and other pertinent locations which may affect the safety of the structure.
A geolegic study shall alsco be conducted for impounding structures to
gvaluate landslides into the impoundment, bedrock discontinuities such as
s0ft seams, joints, joint systens, bedding planes, and fault zones which may
adversely affect the structure's performance. Past and future mining to
include height of sezm, depth and cover rock of the seam, and previous
subsidence problems shall be considered where subsidence may affect the
safety of the structure.

- 18 -
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(b) Laboratory investigation — Laboratory tests shall be conducted
on 21l foundation and embznkmeni materials fo include soil clagsification
through hydraneter analysis, density, water content, campaction tests, shear
strength, conscolidation, and permeability unless the scope, characteristics,
or degign concept of the site make one or more of these requirements unnecessary.

2. Design Requireaments

(a) Foundation stability — Potentlial subsidence and zettlement and
thelr conseguences must be considered using standard engineering techunigues.
The foundation must have or must be treated to have adequate bearing capacity
to support the epbankment and any appurtenant works.

(h) Slope stability — Coal refuse embankments and impoundments
must achieve a wminimm static factor of safety of 1.5 and z selanic factor
of safety of 1.2 for construction and longterm conditions under normal and
proposed hydrostatic conditicons using standard geotechnical engineering
techniques. Any final graded slope shall be no steeper than 2H:;1V between
benches with a 20-foot wide bench for each 50 feeit of change in elevation.

(c) Compaction — Compaction shall be specified for construction or
modification of all coal refuse dispesal areas to insure that future stability
and prevention of combustion is attained. Minimm spreading and campaction
requiremnents shall be a maximum of tTwo oot horizontal lifis to achieve 20
percent Standard Proctor Density (AASHTO Specification T 98-74). Special
conpaction reguiremnents shall be considered for approval for such cases as
fine refuse (-28 mesh), conbined refuse, coarse refuse where 30 percent of
the material will not pass the 3/4 sisve, impervicus zones, refuse placement
over previously burning refuse, initial lifts over fine refuse, etc.

(d) Liguefaction — The potential for liquefaction rust be considered.
Safeguards against the develorment of this condition shall be provided where
required.

(e) Instrumentation - Considerations for installation of instrimentation
such as plezometers, settlement merkers, slope indicators, and similar
mord toring devices shall be included in the plan to monitor present hazardous
conditions, ccmstruction conditions, and to verify design assumptions. A
plan for monitoring these devices shall also be provided.

3. Stability Analyses — All stability analyses shall be done using
standard engineering fechniques. The submittal shall include cross=sections
at critical locations in the ambankment showing the materials profiile,
location of critical potentizl failure surfaces and their factors of safety,
estimated or measured phreatic surfaces for construction and/or long term
sespage conditions, and a tabulated listing of strength parameters used. If
a computer analysis is used, only the input data and results used specifically
in the degign shall be submitied.

-
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g. Abandoned Openings - Plans for sealing abandoned openings and
covering the seal with four fzet of an impermeable non-toxic material before
placament of refuse over them shall be submitted to the Comnissioner. Such
plans shall consider preventlon of weier buildup behind the seals, toxicity
of the refuse and mine strata, gradient of the opening, hydrolegic balance
and passage of any acid water to a trestment facility. If a mine seal is in
the impoundment area of an impounding coal refuse dispesal area, the seal
shall be designed to safely withstand full hyvdrostatic head with a factor of
safety of at least 1.5 against blowout. Higher fzctors of safety may be
required where dictated by the consequences of failure. Calculations and
cross—sections used in the anslyses shall be submitted.

h, Combustion Control - Cozal refuse fires shall bhe extinguished.
Plans for the extinguishment of burning areas shall be submitted to the
Department of Energy and shall contain, at 2 minimm, method of extinguishment,
safety measures for equipment operators and persons working or living in the
vicinity of the site, and a provisgion that only those persons authorized by
the operator, and who have an understanding of the procedure to be used,
shall be involved in the extinguishing operation.

i. Underground Refuse Disposal - Plans for underground refuse
disposal shall be submitted to and approved by the Comnissioner and the Mine
Safety and Health Adminstration. All plans must include:

1. Method of disposal including a description of the source of the .
transport medium;

2. Maps of mines where coal refuse materials are to be disposed
with a description of the percent of mine void to be filled;

3. Considerations to location of active worldngs including plans,
specifications and methods of constructing underground retaining walls;

4, DPotential arezs of breskout in active mine workings and on the
surface of the ground;

5. Effects of subsidence on the plarn;

6. The effects on groundwater including a permanent monitoring
well or station to be located in the lowest practicazl elevation of the
backfill aresz;

7. Gradient of the mine fram the backfill area;

8. Description of stratum underlving the mined cozl, source and
potential acid or ftoxic-forming quality of the waste, and the trestment of
water if released fo surface gtreams; and

- 9n -
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8. A contingency plan formulated to alleviate or correct any
hazardous conditions which may result from a blowout.

J. Any coal refuse materials or acid mine treatment sludge not
previously approved for disposal at the site by the Connigsioner may be
disposed of in the permit areaz only if approved by the Coimmissioner.
Approval shzll be based on z showing by the person conducting surface or
underground mining activities in the permit area using hydrolegic, geolegic,
geotechnical, physical, and cheanical analyses, that disposal of these
materials doces not:

1. Adversely affect water quality, water flows or vegetation;
2. Create public harzards;
3. Cause instability in the disposal areas.

D.06 Reprocessing or Removal of Abandoned Coal Refuse Disposal

Piles B
A special permit may be obtained for reprocessing or removal of an abandoned
coal refuse disposal area. This permit must accanplish a more desirable

land use or have the effect of protecting the public and the enviromment. A
bond of 31,000 per disturbed acre, $10,000 minimum, in the permit area shall

be provided.

a. Application Requirements — An application for a special permit
for ramoval of an abandoned refuse disposal area shall be submitied to the
Conmtd ssioner for review. Plans and specifications for removal and reclamation
shall be prepared by or under the direct supervision of an engineer. The
application shall inciude two sets of maps and plans on standard 24" by 38"
size plan sheets with seven copies of a submittal containing a project
narrative, reclamation plan, specifications, supporting data, reduced maps
and plans.

1. 'The project narrative shall include as a minimum a discussion
of existing site conditions, how the operation will protect the public or
enviromnent or accomplish a more desirable land use, the design life of the
coperation, quantity and type of material to be remcved, methced of operation
To include phases of removal, sequence of critical construction phases, and
a description of the duties, responsibilities, and lines of cammunication
between engineers and those persons responsible for construction of the
cperation.

2. The reclamation plan skall include as 2 minimm the location
and capacity of sediment control facilities, and reclamation procedures and
specifications for the revegetation and grading of the site.

3. Supporting data shall include as a minimum the assumptions and
parameters used in the design of the operation, the calculations used in the
operation design, and the results of any necessary design calculations-for -
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sediment control facilities, removal of meterials, diversion ditches,
spillways, stability analysis, fire control and revegetation.

4. Maps and plans shall be provided to show the following information
with the scale designated on the drawing:

{(a) A location map showing the site in relation to major hhighwayvs,
nearast post oifice and mejor drainage. County highway maps may be used for
this purpose.

(b) A map showing the limits of the waiershed with respect to the
slte. The minimm requirement shall be a U.S.G.S. 7 1/2 minute map with
the site plotted on it.

(¢) A plan view of the site showing contours, limits and acreage
of the pernit area, locaticn of drainage facilities, location of cross—
secticns, and other pertinent data for project conirol.

(d) Cross—sections and profiles of drainage facilities, sediment
control devices, and any stability analysis cross—sections.

(e) A plot of inflow hydrographs and stage-storasge curves as
necessary for refuse impoundment and 100-year freguency, six hour duration
diversion design conly.

b. Design Requirements

1. General Requirements — All reprocessing or removal operations
must be designed to:

(a) Provide sediment control facilities in accordance with the
Handbook for Surface Mining requirements. Variances may be granted where
the coperator can show that insufficient space exists_to meet the Handbhook
for Surface Mining requiraments and That existing or proposed sediment
structures will meet effluent standards.

(b) Provide diversion or discharge facilities in accordance with
the requirements of this section.

(¢) Provide for removal of refuse in successive horizontal 1lifts
with g maximm elevation difference between worldng benches of twelve feet
or removal down to a maximum 2H:1V slope from the top to the toe. No refuse
may be removed fram the toe of the original embarkment until the final
removal process.

{(d) Provide a plan for fire control in present or unforeseen
burning areas in accordznce with Section D.05.h,
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(e) Provide wherever possible a final graded refuse slope no
steeper than 2H:1V and a twenty foot wide bench for every S0 feet of change
in elevation at canpletion of the operation. Natural slopes shall be
stalkilized as necessary.

(f) Provide adequate revegetaticn of refuse and naturzl ground
slopes in accordance with Section 4F of the Surface Mining regulations. All
refuse materials disturbed by the operation shzll be provided with a minimum
cover of non—toxic and non-cambustible material sufficient to establiish
adequate vegetation.

2. Specific Bequirements
{2) Nomrimpounding Refuse Areas

{1) Working surface ditches shall be designed where necessary
based on the one vear, 24 hour duraticn storm event as a minimm during the
operation. )

(2) Removal operations shall nol create any impcocundment of water
through the life of the project.

{(3) TFor partial removal within the permit ares, a 100-yesar, 6-hour
durstion diversion ditch shall be provided for that part of the pile whers
refuse will ramain. A stabllity analysis shall be performed as deemed
necessary by the Commissioner to demonstrate an adeguate factor of safety in
critical areas where refuse will remain.

{b) Impounding Refuse Areas

(1) Sufficient storage and spillway capacity for the design stom

shall be provided through the removal coperation. The design storm shall be
in accordance with Sections D.0Sb and D.05 d.2.

(2) A maximm five foot elevation difference is permitted between
the elevation of slurry and the breach invert elevation unless otherwise
approved by the Conmdssioner.

(3) Pumps, or pumps with ditches, must be provided to maintain the
lowest possible water level in the impoundment.

(4) TFor partial raroval within the permit area, the site shall be
converted to a non-impounding fill at campletion of the operation. A
stability analysis shall be performed 1f deemed necessary by the Commissiconer
to demonstrate an adequate factor of safety in critical areas for the
renaining refuse embarnkment. A 100-year, 6-hour duration diversion ditch shall be
provided in accordance with Secticn D.0O5 d4.2.(b). -
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3. Disposal of Reprocessing Coal Refuse Materials - If reprocessing
coal refuse materials are to be disposed of in the special permit area, the
refuse dispcsal area must, in addition to applicable general requlraments
be designed to:

{a) Provide compaction of refuse in accordance with Section D.05f2(c).

{(by Disposal of reprocessing coal refuse materials from outside
the special permit area shall be in zccordance with Section D.C5J.

D.07 Abandormment Reguirements — The abandomment plan shall address
the following reguirements and include 2 schedule for thelr implementation:

z. No impoundment exceeding 10,000 cubic—feet of water shall
remain upon constructed fills upon abandomment. Impoundments remaining upon
abandonment must meet the requireaments of Secticn 4B.05(e) of the Surface
Mining regulations.

b. No refuse embankment or impoundment may be abandoned until it
meets the requirements of Sections D.02, D.03, D.C5, Section 4F of the
Surface Mining regulations, and has final bond release.

c. A timetable in working days and plans to remove each siructure
meeting the size requirements of C.01 b.3 shall be provided where appropriate.

d. The final top elevation of the refuse embankwent must be
higher than, and sloped into, the diversion difch. Maximm slope of the top
of the embankment to the diversion ditch shall be 5 percent unless otherwise
approved by the Comridssioner.

e. All pipes under refuse areas left as non—impounding fills shall
be sealed with concrete at the upstream end prior to abandomment.

f. At abandonment all fine refuse disposal areas shall be covered
with a minimm three foot layver of coarse refuse prior to final covering in
accordance with Section D.07g of the Surface Mining regulations unless
otherwlise approved by the Commissioner.

g. At abandcrment all coal refuse shall be coverad with & minimum
of 4 feet of the best available non-toxic and non—canbustible material in a
manner that doss not impede flow fran sub—drazinsge svstems. The Conmissioner
may allow less than 4 feet of cover material where it can be demonstrated
that the requiraments of Section 4F of the Surface Mining regulations shall
be met.

k. A certificate of approval for campletion of construction shall
be issused upon canpletion of the above requirements. A certificate may be
issued for fresh water impoundments after campleticn of construciion has

been certified.
_..24..
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E.  PERFCRMANCE STANDARDS

.01 Signs and Markers

a. Permanent Monument — A permanent monument shall be posted at
the entrance fram public roads and highways and at other suitable locations.
The momment shall consist of a sign constructed of wood, metal, or other
suitable material 2' x 3' mounted on a two—inch diamefer pipe driven three
feet into the ground with four feet exposed. Any suitable egquivalent
substitute may be approved. The sign shall clearly indicate the canpany
name, permit mumbers, business address and telephone mumber.

h. Perimeter Marker — A two—inch diameter pipe or suitable substitute
shzall be driven into the earfth with a minimm of three feet exposed to
permanently mark the beginning and ending peoints of the area under permit.

It shall be identified by painting tkhe exposed portion of the pipe red. The
assigned permit numbker shall be affized to the permaznent perimeter marker.
Other markers will be used to delineate the boundaries of the proposed

permit area.

¢. Buffer Zore Markers - Appropriate markers will be established
along a buffer zone. Markers shall consist of metal or wooden stakes or
other suitable devices or methods.

d. Tcpsoil Markers — When topsoil of ofher vegetation supporting
material is segregated and stockpiled, the stockpiled material shall be
marked. Markers shall remain in place until the materials are removed.

e. Blasting Signs — 1f blasting is necessary during construction
on the site, signs reading "Blasting Area'" shall be displayed conspicuously
at all approaches to the blasting site and along haulageways and access
roads to the mining operation. The sign shall be two feet by three feet
reading '"'Blasting Area' and explaining the blasting warning and the all
clear signals and shall be posted at all entrances To the permit area.

.02 Topsoil

a. Removal = The limits of topscil ramoval shall be either within
the refuse disposal area or in borrow sites as permitted by the Commissioner.
Borrow areas for topsoil will not be approved unless insufficient topsolil is
available at the cozl refuse site. Prior to disturbance of an area topsoil
shall be removed fram the arez to be disturbed in a separate layer and if
not immediately redistrivuted, it shall ke ssegregated and stockpiled in a
separate stable location as specified in the plans.

1. VWhere the removal of vegetaiive materigl, topsoil, or other
materials may result in ezcessive erosion, the Commissicner may limit the
size of the arez fram which these materials are removed at any one time.
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2. Topsoil or substitute materials not being immediately utilized
shall be redistributed at z time when the physical and chemical properties
of topsoil can be protected and ercsion can be minimized; provided that the
Comnd ssioner may approve or require that other erosion control measures be
utilized. Provided further, that unless approved by the Coarmissioner,
stockpiled Topsoil ard cther materials shall not be moved until required for
redistribution on a2 regraded area.

b. Materials to be ramoved — If the topsoil is less than 6 inches,
a 6-inch layer that includes the A horizon and the unconsolidated material
immediately below the A horizon and all wconsolidated material if the total
available 1s less than 6 inches, shall be reanoved and the mixture segregated
and redistributed as the surface soil layer, unless topsoil substitutes are
approved by the Commissioner pursuant to E.0Z e. of this Section.

¢. Segregation Reguirements — Topsoil not being immediately
utilized shall be protected fran wind and water erosicn and kept free of
contamination by acid or ftoxic meterials. Protective mezsures include, but
are not limited to vegetative cover.

d. Redistribution - Topsoil and other materials shall be redistributed
in g manner that:

1. Achieves an approximate uniform, stable thickness of at least
six inches, consistent with the approved post mining land uses, contours and
surface water drainage system;

2. Prevents excess compzction of topseil; and

3. Protects the topsoll fram wind and water serosicn before and
after it is seeded.

4, After final grading and before ithe replacement of topsoll and
other materials segregated in accordance with this section, regraded land
shall be scarified or otherwise treated as required by the Commissioner to
eliminate slippage surfaces and to pranote root penetration. If the person
who conducts the surface mining activifties shows, through gppropriate tests,
and the Conmissioner approves, that no hamm will be caused to the topsoil and
vegetation, scarification may be conducted after fopsoiling.

e. Top Scil Substitutes - If top soil is of insufficient quantity
or of poor quality for sustaining vegetation, and if other strata can be
shown to be more suitable for vegetation requirements, then the operator
shall remove, segregate, and preserve in a like manner such other straia
which is best able to support vegetation. Any material used for topsoiling
rmist be. capable of supporting and mzintaining the approved pest mining land
use. This determination shall be based on the resulis of appropriate
chemnical and physical analyses of overburden and topscil. These analyses
shall include: .
- 26 -
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1. Determinations of pH, net acidity or alkalinity, nitrogen,
chosphorus, potassium, calclum, manganese, texture class, and other analyses
as may be required by the Comissioner. The Commissioner may also reguirs,
wheres he deems necessary, results of field-site tests or greenhouse tests be
used to demonstrate the feasibiliiy of using substitute meterials;

2. Results of analyses, Trials and tests shall be included in the
pre-plan. Certification of trials and tests shall be made by a laboratory
approved by the Cokmmissiioner stating that:

{2} The proposed substitute material is equal to or more suitable
for sustaining the vegetation than is the available topsoil,

() The substitute material is the best available material to
support the vegetation; and

(c) The trials and tests were conducted using standard testing
procedures, the results of which shall be inciuded in the pre—plan.

f. Nutrients and Scil amendrments shall be applied to the redistributed
surface soll layer in accordance with Sectiorn 4F.05, 4F.07 and 4F.08a of the
Surface Mining resgulations.

E.03 Water Quality

a. Water Quality Control - All reszsonable measures shall be taken
to iatercept all surface waler by the use of diversicns, culverts and drainage
ditches or cther methods to prevent water fram entering the operaticnal area.
All water leaving the permmit area will meet Federal and State water quality
statutes, regulations, standards or effluent limitations. All surface
drainage from the disturbed area must pass through a sediment pond or series

of sediment ponds or other approved sediment or treatment control structures.

b. Effluent Limitations

1. Before grade release, discharge from the permit area must comply
with the requirements of Secticn 8B.062(3) and 7RB.07a(3) of the Surface
Mining regulations.

2. After grade release, assure that any leachate therefram will not
lower the water quality of the river, stream or drainway into which it is
discharged.

c. Treatment Facilities - Adequate facilities shall be installed,
operated, and meintained according to the approved pre—plan to treat any
water discharged fran the disturbed area so that it camplies with all
federal and state laws and regulations and the limitations of this section.
Non-mechanical trestment systems may be utilized if flow is infrequent or

anall and timely and consistent trestment is assured.
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d. Breakthrough

1. Any surface breakihrough of water caused by the cperator during
the course of his operaticns shall be sampled immediately and analyzed for
total iron, toial suspended solids and pH and if requested by the Commissioner,
any other parameter characteristics of the discharge. Such analysis shall
be made by o competent water znalyst or chemist. The original and at least
cne copy of such anzlysis shall be retained by the operator, two coples
shall be submitted to the Depariment of Energy.

2. Should said analysis indicate the water to be less than the
applicable effluent limitations, seals shall be immediately constructed.

These seals shall either:

{a) prevent any air fram entering the underground mine by way of
the breakthrough; or

{b) prevent any air from entering the breakthrough while allowing
the water to flow fram the breakthrough; or

{c¢) Beal the breakthrough of acid water so that it cannot flow.
Such seals shall be constructed of stone, brick, block earth or impervious
materials which are gc¢id resistant.

3. Alternate methods of handling discharges frarn brezkthroughs may
e employed where it can be established thatf spplicable effluent limitatiocns
can be met.

E.04 Drainage, Sediment Control ard Haulageways — Shall be
developed in accordance with section Z4A and Secticn 4B of the Surface Mining
regulations.

E.05 Diversions and Spillways

a. All diversion and spillway construction must canply with
Sections E.0Za, E.04 and the following requirements:

1. Diversions and spillways shall be constructed according to the
approved plans and specifications. Any changes and/or modifications must be
approved by the Commissioner prior to implementation.

2. Diversion ditches shall be installed corcurrently or after
sediment structures are built and before other site preparation begins.

3. When downslope placement of fill material is used in the
construction of diversion ditfches, the fill material shall be caumpacted in
lavers to achieve the design configuration in accordance with the following
requirsaments: :
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{(a) All areas upon which the fill is o be placed shall first be
progressively cleared of all trees, brush, shrubs, and other organic material.
This material shall be removed fram the fill area;

() Depositing and campacting the f£ill in layers shall begin at
the toe of the fill. The layers shall be constructed approzimately parallel
with proposed finish grade. All material shall be deposited in uniform
horizontal lavers and compacted with haulage equipment.

{c) The thickness of the layers shall not exceed four feet.

4. Excess escavation material not needed to construct or maintain
the spillway or diversion ditches must be properly disposed of in the permit
area unless otherwise approved by the Commissicner.

5. If leakage or seepage occurs frap the constructed diversion
ditch, measures shall be taken to eliminate the seepage by sealing or other
means. i

6. AlL rip-rap material shall be of hard, durable rock which is
not acid—forming or toxic—forming. Rip-rap shall be placed to prevent size
segregation.

7. Then beddiﬁg is used under rip-rap, the rock material shall be
placed in a manner so as not to disturb or contaminate the bedding.

8. When protective channel linings are required, The linings shall
be installed as soon as the ditch is constructed to grade.

9. When concrete is used in construction of spillways and diversion
ditches, the concrete shall ke placed and cured in accordance with AASHTO
specifications. Standard engineering tests shall be performed to lnsure
that the concrete meets the design specifications.

b. Maintenance

1. All spiliways and diversions shall be mzintained to cperate
according to the design plans and specifications.

2. PRoutine maintenance of diversion ditches and spillways shall be
verformed. Muintenance shall include removal of sediment, brush, trees,
rocks and re—establishment of the structure to its original hvdraulic
design.

3. All fzilures resulting from landslides or slope failures which

may have a potential adverse effect on public property, public health and
safety, or the enviromment must be corrected immediately. -Such failures

mist be reported immediately to the Commissioner.
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4. - Routine inspecticns shall be made by qualified persons of all
hydraulic structures to insure proper operation. Special inspections
shall be conducted whenever a significant storm flow through the structures
has occurred.

5. All culvert pipes must be repaired or replaced when damaged,
distorted, or otherwise fail to function property according to the approved
design.

c. Certification — Each hydraulic structure shall be certified
according to Section E.08d by an engineer. The certification shall affirm
that the structure was constructed sccording to the approved plans and list
any varlations or discrepancies.

E.06 Acid Producing and Toxlic Materizls

a. Drainage fram acld-forming and toxic-forming meterials into
ground and surface water shall be avolded by:

1. Identifying, burving, blending and/or treaiing where necessary,
spoil or other materials that will be toxic to vegetation or that will
adversely affect water quality. Such materials shall be handled in accordance
with methods and a schedule as set forth in the approved preplan; and

2. Acid-forming or toxic—forming materizl shall not be buried or
stored sC as To cause or pose a threat of water pollution.

b. Treatnent of Toxic Material — Any acid-forming, toxic-forming,
combustible mzterigls, or any other wastie materials that are exposed, shall
be provided with a minimum six inch cover of nontoxic and neoncombustible
material benesth the topsoil layer. II necessary, this material shall be
treated to neutralize toxicity in order to prevent water pollution and
sustained cambustion and/or to minimize adverse effects on plant growth and
land uses. Where necessary to protect against upward migration of salts,
expesure by erosion, te provide an adequate depth for plant growth, or to
otherwise meet local conditions, the Camissioner shall specify thicker
amounts of cover using non—toxic material.

E.07 Water Monitoring Regquirements - shall be in accordance with
Sections 6B.04L, 68.08, 7B.04D and 78.07¢ of the Surface Mining regulations.

E.08 §Site Develcpment

a. Sediment control and diversion ditches shzll be installed according
to the approved plan before other site preparation or construction begins.

b. Progressive clearing and grubbing must be performed within the
coal refuse disposal area, impoundment areas, topsoil borrow areas, and topsoil
stockpile areas prior to construction unless otherwise approved by the director.
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¢. Enbanktment Construction

1. Foundation prepzration to include keyways, installation of mine
seals according to Section D.0bg, subdrains, removal of soft areas, and similar
site preparation operations dictated by the approved plan and site conditions
shall be accomplished prior to the placement of c¢oal refuse. Inspection of
foundatior preparation by the Commissioner is required before refuse may

be placed.

2. Refuse materials shall be placed in accordance with the placement
and caapzetion reguirements in the approved plan for the particular site or
minimum spreading and compaction requirements shall be a maximm of two foot
horizontal 1lifts and 20 percent Standard Procior Density (ASSHTO Specification
T 99-74). It shall be unaccepiable to place extraneous cambustible materials
such as wood, rags, trash and garbage, grease and oil, etec., in the coal
refuse disposal area.

3. Grading

{a) The working surface and outslopes of a coal refuse fill shall
be concurrently graded through all phases of embankment coastruction.

(b) Top of fill and benches shall ke graded no flatter than two
rercent in any directicon to divert surface runoff awey fram the face of the
fill and into stabilized woriking surface diversion ditches.

{(¢) The top of the fill shsll be graded in such a manner 0 as not
to impound water unless specifically authorized by the Commissioner.

(d) Fill material shall be graded in such a controlled manner to
allow surface and subsurface drairage to be campatible with natural surroundings
and ensure 4 long term static factor of safety of 1.5,

(&) The face of the fill shall be graded no steeper than two
horizontal to one vertical.

{(f) The vertical difference bestween benches shall not exceed
50 feet. )

(g) The width of the individual benches shall be not less than 20
feet unless specifically approved by the Commissioner.

{(h) In all cases final grading shall be conducted in such a manner
as to follow approved plans and to provide a surface for placement of topsoil.

(i) When erosion creates rills or gullies 9 inches deep, or if

refuse materials are sexposed in finished or topsoiled slopes, the rills and
gullies shall be filled, graded or otherwise stabilized and the area reseeded

or replanted according to Reclamztion specifications. The Commrissioner may
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(3) Where water will bhe lmpounded against the upstream face, the
face may be riprapped or otherwise sftabilized to protect against damage due
tTo wave actiion.

(k) ERoutine maintenance of the embankment shall be performed
during the mining operation. Vegetative growth shall be cut when necessary
to facilitate inspzction and repairs. Any canbustible material present con
the surface other than material such as muleh or dry vegetation used for
gurface stability shall be renoved and 21l other appropriate maintenance
procedures shall be followed.

4. Stability - Determmination of Unstable Conditions — Inspections
shzll be made by a qualified person for signs of unstable conditions. The
qualified person shall conslder steepness of slopes, seepage, bulges,
scarps, vertical displacement, excessive erosion, piping, sudden changes in
monitoring devices and other visible factors which could indicate potentizl
failure of the embankment, diversion structures, splillways, and other
appurtanences. Inspections shall include such observations and tests as may
be necessary tc evaluate imminent or significant envirconmental harm. These
considerations shall be documented in accordance with Section E.084.
Inspection frequency will be in accordance with Section £.08d. If an
imminent danger to human life, property or the environment is determined,
persons downstream must.be warned of the hazard and any necessary emergency
actions taken. The director must be immediately notified according to
Section E.08d 3(e). ) ’

5. Freesboard — Freeboard for the stage of construction or operation
shall be maintained at all times in accordance with the design stom criteris
and the approved plan.

d. Quality Control

1. Plans, specificatiors and all previous inspection reports shall
be available at or near the mine office nearest to the site for reference by
construction perscnnel and the Cornmissioner.

Zr—Yntit-construction-has-beer—compieted—and-certified; -a—visuat
Iaspecticn-for-censtrmeiton-pregressr—getemination-of-rsiapie—condi-tions,
ead-hydrantic—structure-performance-ahati-be-hetd-at-a—mintmum-of-every
seven-daya-for-impeundrments-gad-at—teast—quarierry—for-nen-tmpounding-aress
by—s—aquaitficd-person—anltegss-more-fraguent-raspeciions—are—required-pyr—the
directer—based-on-specifie—gite-conditions——Inspectiens—shatt-pe-held-—aftap
heayy—rainfait-events-to—detemine—probiems—and-réenedial-messyresr——Frescnetars
and-other—monttoring-deviees—ahali-pe-monitored-at-intervats-not-execeding
geven-days-Bi-a—quatified—-personr——Other-monttoring-deviees-spouid-be
penittored-at—trtervals—as—specifiad-tn—the—approved-planr——Inspeciions—ray
treinde-such—observaiiong—and—testa—as-nary-be-necessary—fo—evatuste—the
sotentiat-hazard-te—htman—Tife—and-propertys—to—tasure—thataii-organte

- 32 -




Pepartment of Energy
Coal Refuse Regulations
Title 38

CSRE 24

matertst—and—tepsoii-have—been-ramoved—-and—that-proper-construction
ged-raintenance—sre—oceurpring—in-gocordance—wrik—he—approved—plans—and-
specifiestionsr——Ingpections-may—termtnate—when—the—asai—r»efuge—dispeaz:
area—has-been-properiy-gbandened-in-accordance—with—Section-B-0Fy~or—at—such
a—tater-time~-gs-the-Director-my-requirer—A—wriitenrrecordof-alt-inspections
and-penttoring-deviee-readines—ghatt-be-maintained-at~or—near—<he—mine
efftce~nearest—the—site—for-Irspectiens

S——Repertins-Reguirements

Ler——h-writien—report—containtpg—-restits-of—visual-inapections—of
eergstrictien—-progress-aad-determinatieon—of-unstavte—conditrons—shaii-be
anbprited-every-thiriv-daya-for-ceai—refuse—sircetures-rE~requested-by—the
éirectors——The-repori—should—irelvde—tut—neot-be—tinitted-to—z-surmary—of
instrumentation—datas—testineg—datas—freebeards—elevaticnar—orest—eievations
grurry-etevation—and-epecific-construction—prentens——-Tre—upderdratna—and———— -
protective—fitters-must-be—susported-by—cotor—photograpnss

£y—Flan—-gad-crass—section-progress—mapa-sheri-be-subnitted-te-the
girector-itf-so-ordered-by—the—directers

—fey-—Ceritfiention—ef-copatretion-kvy—an—angineer-or—forms—anopried
br-the-direcicr—for—each-mzjor—portiten—ef-the—eonafmetien—sequence—and-each
byduantie—gtrnctura—ghatt—be—-gupmi-ticd—aa—tney—arc—compietad-to—the—directors
Tpon-cemptretien-ef-congfruettonr—and-zantativ-thereafter-untit—he—-permit
kas—finat-bond-wetreager—certifieaiion—ahiali-be-provided—r—an—engiqeer—that-
Ehe-proaject—te—funetiontng—as-desitgred-—TFae-cersifieation—reperst—shatt
tretnde—siatemente—ons

3 >—Extating—and-reauired-menttortng-procedures—-and-tastrumentations
{2——The—-desigr—~denth-and-eltevaticn-cf-aay—itmpounded-watera—at—the
fime—of-the—tatitat-certification—repori-or-the—averase—and-maxtaum-depths
and-etevationg—ofany—impounded-waiers-over—the-past-year-Ffor-the—annust
eeriifieatiop—ronorias
£3y—-Extgiing-storage—capactty—af—the—dam—eor—cmbanlmeniia+
{é}——Aﬂy—fires—GCCﬂrring—iﬁ—%he—eeﬁs%rue%ieﬁ—ma%eria%-up—%e—%he
gate—of-the-tatfiat-cersification-or—oved—the—pagt-yegr»—Ffor-the-aanuat
eerftfieation-reportai—and
£Ey—hnv-other-zavacta-of-the—dam—cr-embaniment—affecting-gtapttitys

‘& r—Any—change-te-constrmetion—sequence—or—other—nodt£icaticon—of
the-gtte-must-be-reported-te-the—director-and-any—stent fieant-change—miss
recetve—apprevalt-sricr—to-implementations
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2. Inspections. A qualified registered professional engineer, or other
qualified professional specialist under the direction of the professional
engineer, shall inspect the refuse pile during comstruction. The professional
engineer or specialist shall be experienced in the construction of similar

earth and refuse struciures. , ' i

(a) Inspections of non—-impounding refuse piles shall be made at
least guarterly throughout construction and during critical construction ,
periods, waica sazll include at a minimum (1) Foundation preparation including
The removal of all organic material and topsoil (2) Placement of underdrains
and protective filter systems (3) Installation of final surfzce drainage
systems and (&) The final graded and revegelated facility.

Regular inspections by the engineer or specialist shall also be conducted
during placement and compaction of coal mine refuse materials. More Irequent
inspections shall be conducted if a poiential danger or harm exists to
the public health and safety or the enviromnment. Inspections shall continue
until the refuse pile has been finally graded and revegetated or until a
later time if reguired by the Conmissioner.

The following reporting requirements shall be met:

(1} The qualified registered professicnal engineer shall provide
a certified report to the Commissioner pramptly after each
inspection, that the refuse pile has been constructed and
malntained as designed and in accordance with the approved
plan, the Actand these regulaticns. The report shall include

appearance of instability, structural weakness, and other
hazzrdous conditions.

(2) The certified report on the drainage system and profective
filters shall inciude color photographs taken during and
after construction, but before underdrains are coverred
with coal mine refuse. If the underdrain system is constructed
in phases, each rhase shall be certifiied separately. The
photographs accompanyving each certified report shall bde
taken in adequate size and number with endugh terrain or
other physical fezgtures of the site shown to provide a
relative scale to the photogrphs and to specifically and
clearly identify the site.

{(b) Inspection of impoinding refuse piles skall be made by a qualified
registered enginser or other cualified professional specialist under to
direction of the professional engineer. The professional engineer or
specigalist sball be experienced in the construction of impoundments.
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(1) Inspection shall be made regularly during construction,
upon completion of construction, and at least yearly
until removal of the structure or release of the per-
formance bond. All impoundments shall be examined at
least quarterly by a gqualified person designated by the
operator for appearances of structural weaknoesses or
other hazzardous conditions.

(2) The qualified professional registered engineer shall
proopty, after each inspection, provide to the Commis-
sioner a certified report that the impoundment has been
constructed and maintained as designed and in accordnance
withk the approved plan and these regulations. The report
shall include discussions of any appearances of any in-
stability, structural weakness, or other hazzardous
condition, depth and elevation of any ilmpounded walers
existing storage capacity, and existing or required
monitoring proceedures and instrumentation, and any
aspects of the structure affecting stability.

(¢) Examination of impoundments meeting or exzceeding the size
specification set forth in the federal Mine Safety and Health Administration
regulations at 30 CFR 77.216 shall, in addition to meeting the inspection
requirements of paragraphs (a) and (b of this section, comply with the MSHA
requirements of 30 CFR 77.216-3.

Other impoundments shall be examined guarterly by a person
designated by the operator for appearances of structurzl weaknesses and
other hazzardous conditions.

—{ey (d) Should a condition occur which is dangercus to human life,
property or the enviromment, the Commissioner shall be informed immediately.
Immediate action shall be taken by the person owning, operating, or controlling
the structure to alleviate the hazard. Emergency procedures developed in
accordance with Section D.05c shall be implemented to protect life and
property downstream. The site shall be inspected and monitored at least
once every eight hours until the emergency situation is alleviated. Continious
monitoring mey be required by the Commissioner when there is an imminent
danger to the health or safety of the public.

E.02 Materials Removal

a. Drainage control measures shall meet the requirements of
Sections E.03, E.04 and E.05 (except Section E.022). After grade release,
discharges from the permit area shall not lower the water quality of receiving
streams. Where existing rcads are to be used for access or haulage and it
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can be demonstrated that reconstruction to meet the above reguirements would
result in greater environmental harm and the drainage and sediment control
reguirements of Section 44 of the Surface Mining regulations can otherwise
be met, the requirements of Section 4A may be waived.

b. Method of Operation

1. Removal of refuse shall be accomplished in successive horizontal
lifts with a maximun elevation difference betweer workipg benches of twelve
feet or may be removed down a slope from the top to the toe provided that
the slope is no steeper than 2H:1V. No refuse may be removed from the toe .
of the original embankment until the final removal process.

2. At all times during removal operations, care shall be exercised o
protect the operating personnel, the public, and to insure long-term stability
in accordance with the approved plan.

3. Where possible, final graded refuse slopes shall be no steeper
than 2H;1V and at least one bench for every 50 feet of change in elevation

shall be provided.

4. Should burning areas be encountered, the fires shall ke extinguished
in accordance with Section E.11, and removal of refuse shzll be done in a

safe manner.

5. The total disturbed area shall be regraded in such a manner as to
be compatible with the natural surroundings and shall be revegetated in
accordance with Section 4F of the Surface Mining regulations. Such regrading
snd revegetation shall occur as contemporaneously as practicable with
remgoval opergtions and as reflected in the reclamation plan.

8. Regrading drainage control shall be provided in accordance with the
approved reclamation plan.

E.10 Underground Coal Refuse Disposal - Coal refuse may be returned to
underground Mine workings only in accordance with an approved disposal plan
in accordance with Section D.05i. Inspections shall be conducted by the
operator to detect potential breakthroughs into active mine workings or
breakouts on the surface at likely areas where breakout could occur.
Bregkouts, or potential breakouts, shall be immediately reported to the
Commi ssioner and immedizate action shall be taken to eliminate the hazard and
.protect persons living or working below the breakout.
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E.11 Burning Refuse Piles — All coal refuse fires shall be extinguished.
Extreme ¢aution must be faken in all attempts to extinguish burning areas to
insure that hazards are minimized to equipment operators and other persons
working or living in the vicinity of the site. A plan for extinguishing
coal refuse fires must be approved by the Commissioner and the Mine Safety
and Heglth Administration. Only those persons authorized by the operator,
and who have an understanding of the procedure to be used, shall ke involved

in the extinguishing coperation.. _
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(ERD 13-88)

AGENCY: Department of Energy ] ,

RULE: 2mendment to Series 2A, Coal Refuse Disposal

DATE FILED AS AN EMERGENCY RULE: July 15, 1988; amended
August 5, 1988

The DOE has filed amendments to the above Series 22 as an
emergency.

West Virginia Code 28A-3-15A requires the Secretary of State to
review all emergency ruleg filed after March 8, 1986, This
review reguires the Secretary of State to determine if the
agency fillng such emergency rule 1) has complied with the
procedures for zdopting an emergency rule; 2) exceeded the
scope of its statutory authority in promulgating the emergency
rule; or 3) can show that an emergency exists Jjustifying the

promulgation of an emergency rule.

Ecollowing review, the Secretary of State shall issue a decision

as to whether or not such an emergency rule should be disapprov-
ed [29A=-3-15%a(a)].

(A) Procedural Compliance: WV Code 29A-3-~15 permits an agency
tc adopt, amend or repeal, without hearing, any legisla-
tive rule by filing such rule, along with a statement of-
the c¢ircumstances constituting the emergency, with the
Secretary of State and <forthwith with the Legislative
Rule-Making Review Committee (LRMRC).

If an agency has accomplished the above two required f£ilings
with the appropriate supporting documents by the time the ERD
is issued or the expiration cf the forty-two day review period,
whichever is sooner, the Secretary of State shall rule in favor
cof procediral compliance.,

The DOE has filed this emergency rule with supporting documents
with the. Secretary of State on July 15 and August 5, 1988 and
with the LRMRC on July 15, 1988 and August 5, 1988, .
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It is the determination of the Secretary of State that the DOE
has complied with the procedural regquirements of WV Code
§29a-3-15 for adoption of an emergency rule.

{B) Statutory Authority -- WV Code $§22-1-15 reads in part:

§22-1-15. Commissioner's authority to promulgate rules and regulations.

The commissioner shall have the power ond guthority to propose and
promulgate rules and regulations to organize the depariment and to carry
out and implement the provisions of this chapter and chapter ftwenty-two-a
($§22A-1-7 et seq. of this code,

WV Code §22A-3-4 reads in part:
{6} The commissioner shall have the authority to:

1) Promulgate rules and regulfations, in accordance with the provisions of
chapter twenty-nine-a (§20A-1-7 et seqg.) of this code, to implement the
provisions of this article.

It is the determination of the Secretary of State that the DOE
has not exceedsd its statutory authority in promulgating this
emergency rule..

(C) Emergency: WV Code 29A-3-~15(g) defines "emergency" as
follows:

(g} For the purposes of this section, an emergency exists when the
promulgation of a rule is necessary for the immediote preservation of the
public peace, heaith, safety or welfare or is necessary to comply with a
time limitation established by this code or by a federal statute or regulation
or to prevent substantial harm to the public interest.

There are essentially three classes o©f emergency broadly
pregsented with the above provision: 1) immediate preservation;
2) time limitation; and 3} substantial harm. An agency need
only document to the satisfaction of the Secretary of State
that there exists a nexus between the proposal and the
circumstances creating at least one of the above three
emergency categories.

The facts and circumstances as presented by the DOE are as
follows:

Under the federal Surface Mining Act of 1577 (PL 85-87),
individual states were given the option of either: (1)
relinguishing their authority to carry out a mining and
reclamation program to the federal Office of Surface Mining
Reclamation and Enforcement {0SMRE), or (2) applving to OSMRE
for state primacy to carry out a state program.

West Virginia applied for and received primacy in January of
1981. FHowever, this grant of primacy was a conditional
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approval pending <correction of & number of perceived
deficiencies in the program. The State o©I West Virginia,
through a long series of amendments to the program, satisfied
the majority of the conditions; however, on July 11, 1985,
CSMRE advised the 8State that a number of conditions on the
program remained and needed to be resolved through statutory,
regulateory, or policy amendments.

On February 10, 1986, +the State advised OSMRE that the
Legislature 4did not adopt the proposed amendments, and the
conditions c<¢ould not be satisfied, Subseguently, on June 390,
1986, the State reguested an eXtension on the conditions to
April 15, 1987, tc allow an opportunity to again seek
legislative approval of the necessary statutory and regulatory
changes. Approval of the extension was granted on November 10,
1986. On April 6, 1987, the State advised OSMRE that it was
again unsuccessful in obtaining legislative action. On June
le, 1987, OSMRE advised that at least the regulatory
conditions must be satisfied through emergency rulemaking. The
State did not file emergency rules tc satisfy the conditions,
but did file a rule package which would completely overhaul the
State's mining and reclamation regulations and incorporated
into that package the necessgary rules to satisfy the
conditions. This package failed to gain legislative approval
in the 1988 legislative session, which effectively left the
conditions unresolved.

OSMRE iz not insisting that the conditicns be sgatisfied threough
the emergency rulemaking procedure. Failure o do so could
force OSMRE into a position of initiating action to take over
all or part of the State's program, resulting in the loss of
federal matching money and loss of total funding of the State's
Abandoned Mine Land Reclamation program. Therefore, the State
hag no alternative to filing emergency regulations contained
herein.

The above described events and circumstances comprise
gsufficient justification ¢©f emergency rulemaking.

It is the determination of the Secretary c<f State that this
propesal meets the standards for emergency rule.

This decision shall be cited as Emergency Rule Decision 13-88
or ERD 13-88 and may be cited as precedent. This decision is
available from the Secretary of State's office and has been
fiied with. the DOE, the Attorney General and the Leglslative

Rule Making Review Commitiee.

KEN HECHILER
SECRETARY OF STATE |y thE OfFICE OF
. THE SECRETARY OF STATE
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