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WEST VIRGINIA SURFACE MINING
RECLAMATION REGULATIONS

38-2-1 General.

1.1 Scope. These regulations establish general and
specific rules for permit application requirements and contents;
haulageways or access reads; drainage and sediment control
systems; blasting; premining and postmining land use; fish and
wildlife considerations; revegetation; prime farmlands; insurance
and bonding; replacement, release, and forfeiture of bonds;
requirements of a notice of intent to prospect; performance
standards; performance standards applicable to underground mining
operations; subsidence control; small operator assistance
program; citizen’s actions; designation of areas unsuitable for
mining; inspection and enforcement; Reclamation Board of Review;
and Coal Refuse.

1.2 Applicability.

(a) These rules and regulations apply to all prospecting
and surface mining operations in the State of West Virginia,
except the applicable subsections in Section 26, Article 3,
Chapter 22A of the Act. The provisions of this paragraph do not
constitute the issuance of a new permit for purposes of permit
renewal or mid-term review of existing permits.

(b) Permits issued after the effective date of these
regulations shall incorporate in the application all of the
requirements of these regulations.

(c) The Commigsioner may terminate jurisdiction over a

reclaimed site of a completed surface mining and reclamation
operation, or increment thereof, when:

(1) The COmm1551oner determlnes in wrltlnq that under

Act, tgese requlatlons, and_the terms and_condltlons of the

bermit have been successfully complied with:; or

(2) The Commissioner determ;nes in writing that under

ermit have been successfully complied with or, where a
performance bond was regquired, the Commissioner has made a final

decision to release the performance bond fully.
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{d) Following termination under paragraph (c) of this
subsection, the Commissioner shall reassert Jurisdiction cover a
site 1 it is demonstrated that the bond release or written

based upon raud collusion or mlsre resentation of a materlal
fact. . . ST T

1.3 Authority. These rules and regulations are promulgated
under the authority of the West Virginia Energy Act as provided
in Section 13, Article 1, Chapter 22 of the Code of West
Virginia, 1931, as amended and West Virginia Surface Coal Mining
and Reclamation Act as provided in Section 4, Article 3, Chapter
22A of the Code of West Virginia, 1931, as amended.

1.4 Filing Date. April 7, 1593
1.5 Effective Date.
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38=-2-2 Definitions: As used in these regulations, unless
used in a context that clearly requires a different meaning, the

term:

2.1 Abandoned Coal Waste Disposal Area means any coal

refuse disposal area which is not part of an active surface
mining operation. This definition does not relieve any operator
from his reclamation responsibility for the abandoned coal waste
disposal area.

2.2 Acidity means the quantitative capacity of an agueous
medium to donate protons in a reaction with hydroxyl ions.

2.3 Acid Mine Drainage means water discharged from an
active, inactive, or abandoned surface mine and reclamation
operations or from areas affected by surface mining and
reclamation operations with said water having a pH of less than
six (6.0) in which total acidity exceeds total alkalinity.

2.4 Acid-Producing Coal Seam means coal seams commonly
associated with other minerals which create acid mine drainage.
Coal seams commonly associated with such minerals may include,
but are not limited to Waynesburg, Washington, Freeport,
Sewickley, Redstone, Pittsburgh, Kittanning, Elk Lick,
Peerless, No.2 Gas, Upper Eagle, No. 5 Block and Stockton
Lewiston. Site specific data may, on a case-by-case basis, be
accepted as an affirmative demonstration that these seams are not
acid producing.

2.5 Agid-Producing Overburden means overburden which upon

appropriate analysis shows a potential for producing acid mine
drainage.

2.6 Acid-Test Ratio means the relation of quick assets to
current liabilities.

2.7 Act means the West Virginia Surface Coal Mining and
Reclamation Act, Chapter 22A, Article 3 of the Code of West
Virginia, 1931, as amended.

2.8 Active Surface Mining Operation means, for the purpose

of permit renewal as provided in subsection 3.26 of these
regulations, an operation where a Phase I bond reduction has not

been approved.

2.9 Administratively Complete Application means an

application for permit approval or approval for prospecting,
which the Commissioner determines to contain information
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addressing each application regquirement of the regulatory program
and to contain all information necessary to initiate processing
and public review.

2.10 Affected Area means, when used in the context of
surface~-mining activities, all land and water resources within
the permit area which are disturbed or utilized during the term
of the permit in the course of. surface-mining and reclamation
activities. Affected area means, when used in the context of
underground mining activities, all surface land and water
resources affected during the term of the permit (1) by surface
operations or facilities incident to underground mining
activities or (2) by underground operations. The term also
includes other lands the use of which is incidental to surface
coal mining and reclamation operations; all areas covered by new
or existing roads used to gain access to, or for hauling ccal to
or from, surface c¢oal mining and reclamation operations; any
areas covered by surface excavations, workings, impoundments,
dams, ventilation shafts, entryways, refuse banks, dumps,
stockpiles, overburden piles, spoil banks, culm banks, tailings,
holes or depressions, repair areas, storage areas, shipping
areas; any areas upon which are sited structures, facilities, or
other property; material on the surface resulting from, or
incident to, surface coal mining and reclamation operations; and
the area located above underground workings.

2.11 Asset Ratioc means the relation of total assets to total
liabilities.

2.12 Auger Mining means a method of mining cocal at the
surface by drilling or cutting horizontally into an exposed coal
seam at the highwall.

2.13 Bearing Capacity means a measure, as determined by
standard engineering evaluation, of the ability of a foundation
material to carry loads imposed by an embankment or other
structure.

2.14 Best Technology Currently Available means eguipment,

devices, systems, methods or technigues which will:

(a) prevent, to the extent possible, additional
contributions of suspended solids to stream flow or runoff
outside the permit area, but in no event result in contributions
of suspended solids in excess of regquirements set by applicable
State or Federal laws and rules and regulations; and
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(b) minimize, to the extent possible, disturbances and
adverse impacts on fish, wildlife, and related environmental
values and achieve enhancement ¢f those resocurces where

practicable.

2.15 Buffer Zone means an undisturbed border along or around
an intermittent or perennial stream.

2.16 Capital Assets means those assets such as land,
buildings and equipment held for use in the production or sale of
other assets or services.

2.17 Cash means:

(a) all cash items except cash (1) restricted by an
agreement, or (2) described as earmarked for a particular

purpose; and

(b) short-term investment such as stocks, bonds, notes, and
certificates of deposit, where the intent and ability to sell
them in the near future is established by the operator.

2.18 Cemetery means any area of land where human bodies are
interred. - - : :

2.19 Channel Protecticon means any measures taken to prevent
or control erosion, scouring, or other deteriorating processes in
channels such as diversion ditches and spillways.

2.20 Coal Preparation means chemical or physical processing
and the cleaning, concentrating, or other processing or
preparation of coal.

2.21 Coal Preparation Plant means a facility operated in
connection with a mine where coal is subjected to chemical or
physical processing or cleaning, crushing (by any means)
concentrating, screening or sizing, or other processing or
preparation. It includes facilities associated with coal
preparation activities, including, but not limited to the
following: loading facilities; storage and stockpile facilities;
sheds; shops, and other buildings; water-treatment and water-
storage facilities; settling basins and impoundments; and coal
processing and other waste disposal areas.

2.22 Coal Processing Waste means materials which are
separated and wasted from the product coal during its physical or

chemical processing, cleaning or concentrating.
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2.23 goal Refuse Site means a deposit of coal processing
waste or underground development waste.

2.24 Coal Remining Operation means a coal mining operation
which begins at a site where previous coal mining was conducted -
before the effective date (August 3, 1977) of the federal Surface
Mining Control and Reclamation Act of 1977 (PL 95-87). .

2.25 Coarse Coal Refuse means coal processing waste
predominantly within a size range greater than the number twenty-
eight (#28) sieve size. :

2.26 Collateral Bond means an indemnity agreement in sum
certain executed by the permittee and supported by one or more of
the following:

{2) The deposit of cash in one or more federally insured
accounts, payable only to the Commissioner upon demand;

(b) Negotiable bonds of the United States, a State, or a
municipality, endorsed to the order of, and in the possession of,
the Commissioner;

(c) Negotiable certificates of deposit, payable only to the
Commissioner, and in his possession;

(d) An irrevocable letter of credit of any bank organized
or authorized to transact business in the State of West Virginia,
payable only upon presentation by the Commissioner;

(e) A perfected, first-lien security interest in real
property, in favor of the Commissioner;

(£) Investment-grade rated securities, having the highest
rating issued by a nationally recognized securities rating
service, endorsed to the order of, and in the possession of, the
Commissioner, excluding all issues of the type traded on a
commodity exchange such as contracts for future delivery of
goods; or

(g) A whele life insurance policy assigned to the Division
of Energy and in the possession of the Commissioner, said policy
having been issued by only those companies with an independent
financial rating of A+, Aaa, or the equivalent authorized to do
business in the State of West Virginia and are member insurers of
the West Virginia Life and Health Insurance Guaranty Association.
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2.27 Combined Coal Refuse means a mixture of coarse coal
refuse and dewatered fine coal refuse.

2.28 Combustible Materials means organic materials that are
capable of burning by fire or through oxidation, accompanied by
the evolution of heat and a significant temperature rise.

2.29 Copmissioner means the Commissioner of the Division of
Energy or his authorized agent.

2.30 Common_Size Comparative Balance Sheet means item
amounts from a number of the permittee’s or applicant’s

successive yearly balance sheets arranged side by side in a
single statement followed by common size percentages whereby:

(a) the asset total is assigned a value of one hundred
percent (100%);

(b) the total of liabilities and owner equity is also
assigned a value of one hundred percent (100%); and

(c) each individual asset, liability, and owner equity item
is shown as a fraction of one of the one hundred percent (100%)
totals.

2.31 Common Size Comparative Income Statement means an
operator’s income statement amounts for a number of successive

yvearly periods arranged side by side in a single statement
followed by common size percentages whereby net sales are
assigned a one hundred percent (100%) value, and then each
statement item is shown as a percentage of net sales.

2.32 Community or Institutional Building means any

structure, other than a public building or an occupied dwelling,
which is used primarily for meetings, gatherings or functions of
local civic organizations or other community groups; functions as
an educational, cultural, historic, religious, scientific,
correctional, mental health or physical health care facility; or
is used for public services, including, but not limited to, water
supply, power generation or sewage treatment.

2.33 Compaction means the densification of a soil or soil-
like material by means of mechanical manipulation.

2.34 Complete and Accurate Application means an application
for a surface mining permit or prospecting approval which,

immediately prior to issuance, contains all maps, plans, designs
and other application materials required by the Act and these
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rules and regulations, excluding bond, which are necessary for
the Commissioner to make a decision on approval or denial.

2.35 Completion of Reclamation means that all terms and

conditions of the permit have been satisfied, the final
inspection report has been approved by the Commissioner, that all
applicable effluent and applicable water quality standards are
met, and the total bond has been released.

2.36 Construction Pore Pressures means water pressures
generated in foundation soils or embankments due to compression
by loads imposed by construction of an embankment or other

structure.

2.37 Cumulative Impact means the hydrologic impact that
results from the cumulation of flows from all coal mining sites
to common channels or agquifers in a cumulative impact area.
Individual mines within a given cumulative impact area may be in
full compliance with effluent standards and all other regulatory
requirements, but as a result of the co-mingling of their off-
site flows, there is a cumulative impact. The Act does not
prohibit cumulative impacts but does emphasize that they be
minimized. When the magnitude of cumulative impact exceeds
threshold limits or ranges as predetermined by the Division, they
constitute material damage.

2.38 Cumulative Impact Area means the area, including the
permit area, within which impacts resulting from the proposed
operation may interact with the impacts of all anticipated mining
on surface and groundwater systems. Anticipated mining shall
include the entire projected lives through beond releases of:

(a) the proposed operation;
(k) all existing operations;

(c) any operation for which a permit applicatien has been
submitted to the Commissioner, and;

(d) all operations reguired to meet diligent development
regquirements for leased Federal coal for which there is actual
mine development information available.

2.3% Current Ratioc means the relation of current assets to
current liabilities.

2.40 Density means the weight of soil or scil-like solids
per unit of total volume of soll or similar mass. N .
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2.41 Design Storm means predicted precipitation of given
intensity, frequency and duration based on United States Weather

Bureau data. - -

2.42 Downslope means the land surface between the prejected
outcrop of the lowest coal seam being mined along each highwall,
or any mining-related construction, and the wvalley floor.

2.43 Embankment means a man made deposit of earth or waste
materijals, usually exhibiting at least one sloping face, that is
raised above the natural surface of the land.

2.44 Embankment Stability means the degree of safety
relative to a structural failure of the embankment.

2.45 Epergency Spillway means a hydraulic structure designed
to pass water in excess of that which an impoundment is designed
to store or which cannot be passed through a principal spillway.

2.46 Excess Spoil means overburden material dlsposed of in a
location other than the pit.

2.47 Existis Coal Refuse Area means a refuse disposal area
that is part of an active surface mining operation.

2.48 Existing Structure means a structure or facility used
with or to facilitate surface coal mining and reclamation
operations for which construction began prior to January 18,
1981.

2.49 Face=-Up means the result of an excavation where a
vertical or near vertical highwall is created that exposes the
overburden and the mineral face.

2.50 Fine Coal Refuse means coal processing waste which may
be disposed of in a slurry form or in a dewatered or treated

state.

2.51 Foundation means so0il, bedrock, or other earth material
on or against which an embankment or other structure is placed.

2.52 Fragile ILands means geographic areas containing
natural, ecologic, scientific or aesthetic resources that could
be significantly damaged or destroyed by surface coal mining
operations. Examples of fragile lands include valuable habitats
for fish or wildlife, critical habitats for endangered or
threatened species of animals or plants, uncommon geologic
formations, national natural landmark sites, areas where mining
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may result in flooding, environmental corridors containing a
concentration of ecologic and aesthetic features, and areas of
recreational value due to high environmental guality.

2.53 Freeboard means:

(a) the vertical distance between the lowest peoint of the
crest of the embankment and the reservoir water surface; or

(b) the vertical distance between the top of a ditch or
channel and the water surface during the design flow.

2.54 Gravity Discharge means, with respect to underground
mining activities, mine drainage that flows freely down gradient
in an open channel. Mine drainage that occurs as a result of
flooding a mine teo the level of the discharge is not gravity
discharge.

2.55 Groundwater means subsurface water in the zone of
saturation.

2.56 Growing Season means one (1) year.

2.57 Handbook means the Technical Handbook of Standards and
Specifications for Mining Operations in West Virginia.

8 Haulageway or Access Road means a surface right-of-way
for purposes of travel by land vehicles used in surface mining
and reclamation or prospecting operations. A road consists of
the entire area within the right-of-way, including the rocadbed,
shoulders, parking and side areas, approaches, ditches, and other
related structures. The term includes access and haulrcads
constructed, used, reconstructed, improved, or maintained for use
in surface mining and reclamation or prospecting operations,
including use by ceoal hauling vehicles to and from transfer,
processing, or storage areas. The term does not include ramps
and routes of travel within the immediate mining area or within
spoil or coal mine waste disposal areas.

2.59 Hazard Potential means a classification rating assigned
to a structure based on engineering evaluations and Jjudgment
predicting the potential damage to human life, property and
environment should a failure of the structure occur.

2.60 Highwall means the face of exposed overburden or coal
in an open cut of a surface mining operation or for entry to an
underground mining operation.

10
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2.61 Historic lands means historic, archaeclogical,
cultural, and scientific areas. Examples of historic lands
include archaeclogical sites, sites listed on or eligible for
listing on a state or national register of historic places,
national historic landmarks, sites having cultural significance
to native Americans, or religious significance to religious
groups, and sites for which historic designation is pending.

2.62 Hydreolegic Balance means the relationship between the
gquality and guantity of water inflow to, water outflow from a
hydrologic unit including water stored in the unit. It
encompasses the dynamic relationships among precipitation,
runoff, evaporation and changes in ground and surface water
levels and storage capacity.

2.63 Hydrological Isolated Operations means a surface mining
operation where hydrologic impacts are negligible or are
dissipated before reaching points in the system where they are
additive to hydrologic impacts of other surface mining
operations.

2.64 Hydrologic Regime means the entire state of water
movement in a given area. :

2.65 Impoundment or Impounding Structure means a closed
basin eenstruetedeither naturally formed or artifigally built for |
the retention of water, sediment, slurry, or other liguid or
semi-liquid material .

2.66 Infiltration means the flow or movement of water
through the surface of soil or soil like material intoc the
ground.

2.67 Inspection means a visual review of prospecting,
surface or other mining operations to assure compliance with
applicable laws, rules, regulations or permit conditions under
jurisdiction of the Commissioner.

2.68 Intermittent Stream means:

(a) a stream or reach of a stream that drains a watershed of
at least one square mile; or :

(b) a stream or reach of a stream that is below the local
water table for at least some part of the year, and obtains its
flow from both surface runoff and ground water discharge.

11
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2.69 Irreparable Damage to the Environment means any damage

to the enviromment in violation of the Act and these regulations
which cannot be corrected by activities of the responsible

person.

2.70 Knowingly means that an individual knew or had reason
to know in authorizing, ordering or carrying out an act or
omission on the part of a corporate permittee that such act or
omission constituted a violation, failure or refusal.

soil, rock or waste and has extracted dissolved or suspended
materials.

2.71 Leachate means a liguid that has percolated through

2.72 Lightly Buffered Stream means any stream or its
tributaries that contains less than fifteen (15) PPM methyl
orange alkalinity (to pH 4.5) and a conductivity of less than
fifty (50) micro MHO. ‘

2.73 Ligquefaction means a phenomenon wherein a saturated
granular soil or soil like material loses strength and flows in a
manner resembling a liquid. R : . i

2.74 Liguidity Ratio means the relation of cash to current
liabilities.

2.75 Mineral Face means the exposed vertical cross section
¢f the natural coal seam or mineral deposit.

2.76 Natural Drainway means any hatural water course which
may carry water teo the tributaries and rivers of the watershed.

2.77 Natural Hazard Tands means geographic areas in which
natural conditions exist which pose or, as a result of surface
coal mining operations, may pose a threat to the health, safety
or welfare of people, property or the environment, including
areas subject to landslides, cave-ins, severe wind or soil
erosion, frequent flooding and areas of unstable geology.

2.78 Net Profit means the bottom line of the income
statement after taxes, including taxes based on income,
adjustments, all extraocrdinary income and expense, but before
preferred and common stock dividends.

2.79 Occupied Dwelling means any building that is currently
being used on a regular or temporary basis for human habitation.

12
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2.80 Operator means any person who is granted or who should
obtain a permit to engage in any activity covered by the Act or
these regulations, or anyone who engages in surface mining and/or
surface mining and reclamation operations. Further, the term
shall be construed in a manner consistent with the federal
program pursuant to Public Law 95-87.

2.81 Quter Spoil or Outer Slope means a disturbed area

extending from the outer point of the bench to the extreme lower
limit of the disturbed land.

2.82 Qverburden means c¢onsolidated or unconsolidated
material of any nature which overlies a mlneral deposit,
excluding topsoil.

2.83 Qwned or Controlled and Owns or Contreols means any one
or a combination of the relationships specified in paragraphs (a)
and (b) of this definition:

(a) (1) Being a permittee of a surface coal nining
operation; (2) Based on instrument of ownership or voting
securities, owning of record in excess of fifty (50) percent of
an entity; or (3) Having any other relationship which gives one
person authority directly or indirectly to determine the manner
in which an applicant, an operator, or other entity conducts
surface mining operations.

(b) The following relationships are presumed to constitute
ownership or control unless a person can demonstrate that the
person subject to the presumption does not in fact have the
authority directly or indirectly to determine the manner in which
the relevant surface mining operation is conducted:

(1) Being an officer or director of an entity;
(2) Being the operator of a surface mining operation;

(3) Having the ability to commit the financial or real .
property assets or working resources of an entity;

(4) Being a general partner in a partnership;

(5) Based on the instruments of ownership or the
voting securities of a corporate entity, owning of record ten
(10) through fifty (50) percent of the entity; or

(6) Owning or controlling coal to be mined by another
person under a lease, sublease or other contract and having the

13
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right to receive such coal after mining or having authority to
determine the manner in which that person or another person
conducts a surface mining operation.

2.84 Peak Runoff means the maximum flow in a specified
geographic location resulting from a given design storm.

2.85 Perennial Stream means a stream or portion of a stream
that flows continuously.

2.86 Person having an interest which is or may be adverse
affected or person with a valid legal interest means any person:

(a) Who uses any resource of economic, recreational,
aesthetic, or environmental value that may be adversely affected
by prospecting or surface mining and reclamation operations or
any related action of the Commissioner; or

(b} Whose property is or may be adversely affected by
prospecting or surface mining and reclamation operations or any
related action of the Commissioner.

2.87 Piping means a process of internal erosion which occurs
when water transports soil or scoil like materials through
unprotected exits, developing unseen channels or pipes through an
embankment or its foundation.

2.88 Pit means that part of the surface mining operation
from which the mineral is being actively removed or where the
mineral has been removed and the area has not been backfilled.

2.89 Pre-Existinag Discharge means any water discharge from
the proposed disturbed area prior to disturbance as approved in a
permit or a prospecting approval.

2.90 Preplan means the total application submitted to the
Commissioner including the application forms, mining and
reclamation plan, drainage plan, blasting plan, planting plan,
maps, drawings, data, cross-sections, bonds and other information

as may be required to obtain a permit.

2.91 Principal Shareholder means any person who is the
record or beneficial owner of ten percent (10%) or more of any
class of voting stock.

2.92 Principal Spillway means a hydraulic structure which

passes water at levels between normal pool and the emergency
spillway invert elevations.

14
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2.93 Probable Maximum Precipitation means the depth-

duration~area rainfall for a particular area that represents the
maximizing of meteorological conditions.

2.94 Prospecting means the field gathering of surface or
subsurface geologic, physical, or chemical data by trenching,
drilling, geophysical, or other techniques necessary to determine
the quality and quantity of overburden and coal of an area; or
the gathering of environmental data to establish the conditions
of an area before beginning surface mining and reclamation
operations, where such activity may cause any disturbance of the
land surface or may cause any appreciable effect on land, air,
water, or other environmmental resources. Regardless of whether
or not any disturbance is anticipated, the gathering of
environmental data on lands designated unsuitable pursuant to
Section 22 of the Act shall be considered prospecting and subject
to the requirements of Section 13 of these regulations.

2.95 Protected Structures means for purposes of blasting,
dwellings, public buildings, schools, churches, or community or
institutional buildings.

2.96 Public Building means any structure that is owned or
leased by a public agency or used primarily for public business

or meetings.

2.97 Quick Assets means cash and current assets that can be
quickly turned into cash.

2.98 Reagonably Available Spoil means spoil and suitable

coal mine waste material generated by the remining operation or
other spoil or suitable coal mine waste material located in the
permit area that is accessible and available for use and that
when rehandled will not cause a hazard to public safety or
significant damage to the environment.

2.99__ Recharge Capacity means the ability of the soils and
underlying materials to allow precipitation to infiltrate and
reach the zone of saturation.

2.100 Reclamation means those actions taken to restore
mined land to the approved post mining land use.

2.101 Remined Area means only that area of any coal
remining operation on which coal mining was conducted before the
effective date of the federal Surface Mining Control and
Reclamation Act of 1577 (PL-95-87).

15
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2.102 Renewable Resource Lands means aguifers and areas for
the recharge of aguifers and other underground waters, areas for
agricultural or silvicultural production of food and fiber, and

grazing lands.

2.103 Retained Earnings means stockholder’s eguity that has
arisen from retained assets from earnings in the business. This
shall include only earnings from normal operations and not gains
from such transactions as the sale of plant assets or
investments.

2.104 Return On Investment means the relation of net profit
for the last yearly period to ending net worth.

2.105 Safety Factor means the ratio of the sum of the
resisting forces to the sum of the loading forces in a
constructed valley £fill, backfill, dam, or refuse pile.

2.106 Sediment means solid material that is either in
suspension, is being transported, or has been moved from its site
of origin and has come to rest on the earth’s surface.

2.107 Sediment Contrel or Other Water Retention Structure,

Sediment Control or Other Water Retention Syvstem, or Sediment

Pond means an impoundment designed, constructed, and maintained
in accordance with these regulations for the purpose of removing
solids from water in order to meet applicable water gquality
standards or effluent limitations before the water is discharged
into the receiving stream.

2.108 Self-Bond means an indemnity agreement in a sum
certain payable to the Commissioner, executed by the permittee
and by each individual and business organization capable of
influencing or contreolling the investment or financial practices
of the permittee by virtue of his authority as an officer or
ownership of all or a significant part of the permittee, and
supported by agreements granting the Commissioner a security
interest in real or perscnal property pledged to secure
performance by the permittee.

2.109 Significant Aquifer means a stratum or group of
strata that can store and transmit water in significant
gquantities for a specific use.

2.110 Slope Protection means measures taken to control
erosion on slopes.

16
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2.111 Slope Stability means the relative degree of safety
from the develcopment of a landslide in a slope, as defined by one
or more standard engineering methods of analysis.

2.112 Spoil means overburden that has been removed during
surface mining operations.

2.112 Stabkilize means to control movement of soil, speoil
piles or areas of disturbed earth.

2.114 Stgength Parameters mean those engineering values
obtained from standard engineering shear strength tests of soil

or soil like material.

2.115 Structure means, except as used in the context of
subsection 3.8 of these regulations, any man-made structures
within or outside the permit areas which include, but is not
limited to: dwellings, outbuildings, commercial buildings, public
buildings, community buildings, institutional buildings, gas
lines, water lines, towers, airports, underground mines, tunnels
and dams. The term does not include structures built and/or
utilized for the purpose of carrying out the surface mining
operation.

2.116 Sub=-Drainage System means a designed and constructed
system provided for the conveyance of subsurface water.

2.117 Subsidence means, as it relates to underground mining
operations or auger mining, a sinking, collapsing or cracking of
a portion of the earth’s surface caused by voids beneath the
surface created by mining.

2.118 Substantial Ieqgal and Financial Comnitments in a
Surface Coal Mining Operation means that significant investments
and legal commitments have been made in activities and facilities
such as power plants, railroads, coal handling, preparation,
extraction or storage facilities and other capital-intensive
activities on the basis of a long term coal contract.

2.119 Substantially Disturb means, for purposes of
prospecting, to significantly impact land or water resources by
blasting; by removal of vegetation, topsoil, or overburden; by
construction of roads or other access routes; by placement of
excavated earth or waste material on the natural land surface or
by other such activities; or to remove more than 250 tons of

coal. - . -
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2.120 Successor in Interest means any person who succeeds
to rights granted under a permit by transfer, assignment or sale
of those rights.

2.121 Surety Bond means an indemnity agreement in a sum
certain payable to the Commissioner executed by the permittee
which is supported by the performance guarantee of a corporation
licensed to do business as a surety in the State of West
Virginia. . _

2.122 Surface Mining and Reclamation Operation means
surface coal mining operations and all activities necessary or
incidental to the reclamation of such operations.

2.123 Surface Water means water on the surface of the
earth.

2.124 Topsoil means the & and E~horizon secil layer of the
four (4) major soil herizons.

2.125 Toxig-Forming Materials means earth materials or
wastes which, if acted upon by air, water, weathering or
microbiological processes, are likely to produce chemical or
physical conditions in soils, air or water that are detrimental

to the environment.

2.126 Toxic Mine Drainage means water that is discharged
from active or abandoned mines or other areas affected by surface
mining operations, reclamation operations, or prospecting
operations which contains a substance which through chemical
action or physical effects, is likely to kill, injure or impair
biota commonly present in the area that might be exposed to it.

2.127 Transfer, Assignment or Sale of Rights means a change

in ownership pursuant to subsection 2.83 or other effective
control over the right granted in a permit or approval to conduct
surface mining operations.

2.128 Underground Development Waste means waste rock
mixtures of coal, shale, claystone, siltstone or other related
materials that are brought to the surface for disposal.

2.129 Valid Existing Rights exists, except for haulroads,
in each case in which a person demonstrates that the limitation
provided for in the Act would result in the unconstituticnal
taking of that person’s rights. For haulroads, valid existing
rights means a road or recorded right-of-way or easement for a
road which was in existence prior to August 3, 1977. A person
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possesses valid existing rights if he can demonstrate that the
coal is immediately adjacent to an ong01ng mining operation
which existed on August 3, 1977 and is needed to make the
operation as a whole economlcally viable. Valid existing rights
shall also be found for an area where a person can demonstrate
that an SMA number had been issued prior to the time when the
structure, road, cemetery or other entity came into existence.

2.130 Yallevy or Head-of-Hollow Fill means a f£ill structure

con51st1ng of any material, other than organic material, placed
in a valley where side slopes of the existing valley measured at
the steepest point are greater than twenty (20) degrees or the
average slope of the profile of the hollow from the toe of the
£ill to the top of the fill is greater than ten (10) degrees. 1In
head-of-hollow fills the top surface of the fill, when completed,
is at approx1mately the same elevation as the adjacent ridge
line, and no significant area of natural drainage occurs above
the flll draining into the fill area.

2.131 Violation, Failure or Refusal means a violation of a
condition of a permit issued pursuant to the Act or these rules
and regulations; or a failure or refusal to comply with any order
issued under Sections 15, 16, or 17 of the Act, or any order
incorporated in a final deczslon issued by the Commissioner under
the Act, except an order incorporated in a decision issued under
paragraph (1}, subsection (d), Section 17 of the Act.

2.132 Willfullv means that an individual acted:
(a) Either intentionally, voluntarily or consciously; and

(b) With intentional disregard or plain indifference to
legal regquirements in authorizing, ordering or carrying out a
corporate permittee’s action or omission that constituted a

violation, failure or refusal.

2.133 Woodlands means commercial woodlands where the post-
mining land use would result in the development of a commercial
product where flat or gently rolling land is essential for the
cperation of mechanical harvesting egquiprent.

2.134 Working Capital means the excess of the operator’s
current assets over its current liabilities.

2.135 Zone of Saturation means the zone below the
piezometric surface in which all voids are filled with
groundwater.
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38=-2-3. Permit Application Recuirements and Contents

3.1 Applicant Information. All information provided by an
applicant in an application for a surface mining permit shall be
clear and concise and shall be provided in a format prescribed by
the Commissioner and/or a format reguired by the Federal Office
of Surface Mining Reclamation and Enforcement. In addition to
the information requirements of Section 9 of the Act, each
application for a permit shall contain the following information
except that submittal of a social security number is at the
option of the applicant:

(a) A statement as to whether the applicant is a
corporation, partnership, sole proprietorship, association, or
other business entity.

(b) The name, address, telephone number and, as applicable,
social security number and employer identification number of the:

(1) Applicant;

(2} Applicant’s resident agent; and

(3) Person who will pay the abandoned mine land
reclamation fee.

(c) List, for each person who owns or controls the
applicant under the definition of "owned or controlled" and "owns
and controls" in subsection 2.83 of these regulations (as
applicable): '

(1) The person’s name, address, social security
number, and employer identification number;

(2) The person’s ownership or control relationship to
the applicant, including percentage of ownership and location in
organizational structure;

(3} The title of the person’s position, date position
was assumed, and when submitted under paragraph (h), subsection
3.32 of these regulations, date of departure from the position;

{4) Each additional name and identifying number,
including employer identification number, Federal or State permit
number, and MSHA number with date of issuance, under which the
person owns or controls, or previously owned or controlled, a
surface ccal mining and reclamation operation in the United
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States within the five (5) years preceding the date of the
application; and

(5) The application number or other identifier of, and
the regulatory authority for, any other pending surface coal
mining operation permit application filed by the person in any
state in the United states.

{(d) List, for any surface coal mining operation owned or
controlled by either the applicant or by any person who owns cor
controls the applicant under the definition of "owned or
controlled" and "owns or controls" in subsection 2.83 of these

regulations, the operation’s:

(1) Name, address, identifying numbers, including
enmployer jidentification number, Federal or State permit number
and MSHA number, the date of issuance of the MSHA number, and the
regqulatory authority; and

(2) oOwnership or control relationship to the
applicant, including percentage of ownership and location in
organizational structure.

(e) The name and address of each legal or equitable owner
of record of the surface and mineral property to be mined, each
holder of record of any leasehold interest in the property to be
mined, and any purchaser of record under a real estate contract

for the property to be mined.

(f) The name and address of each owner of record of alil
property (surface and subsurface) within one hundred (100) feet
of any part of the proposed permit area.

(g) The Mine Safety and Health Administration (MSHA)
numbers for all mine-associated structures identified in the
permit that regquire MSHA approval.

(h) A statement of all lands, interest in lands, options,
or pending bids on interests held or made by the applicant for
lands contiguous to the area described in the permit application.
If requested by the applicant, any information reguired by this
paragraph which is not on public file pursuant to the Act shall
be held in confidence.

(i) A statement of whether the applicant or any subsidiary,
affiliate, or persons owned or controlled or under contrel or
ownership with the applicant has:
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(1) Had a Federal or State coal mining permit
suspended or revoked in the five (5) years preceding the date of
submission of the application; or

(2) Forfeited a performance bond or similar security
deposited in lieu of bond.

(j) A brief explanation of the facts invelved if any such
suspension, revocation, or forfeiture referred to in parts (1)
and (2} of paragraphs (i) of this subsection has occurred,
including: ‘

(1) Identification number and date of issuance of the
permit, and the date and amount of bond or similar security;

(2) Identification of the authority that suspended or
revoked the permit or forfeited the bond and the stated reasons
for the action;

(3) The current status of the permit and bond, or
similar security involved;

) (4) The date, location, and type of any administrative
or judicial proceedings initiated concerning the suspension,
revocation, or forfeiture; and

(5} The current status of any administrative or
judicial proceedings.

(k) A list for any violation of a provision of the Act or
these regulations and any other Federal or State laws, rules and
regulations pertaining to air or water environmental protection
incurred in connection with any surface mining operation received
by the applicant during the three (3) vear period preceding the
application date, and a list of all unabated cessation orders,
and unabated air and water quality violation notices received
prior to the date of the application by any surface mining and
reclamation operation owned or contreolled by either the applicant
or by any person who owns or controls the applicant. For each
violation notice or cessation order reported, the lists shall .
include the following information as applicable:

(1) Any identifying numbers for the operation,
including the Federal or State permit number and MSHA number, the
dates of issuance of the violation notice and MSHA number, the
name of the person to whom the violation notice was issued, and
the name of the issuing regulatory authority, department or
agency;
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(2} A brief description of the violation alleged in
the notice;

(3) The date, location, and type of any administrative
or judicial proceedings initiated concerning the violation,
including, but not limited to, proceedings initiated by any
person to obtain administrative or judicial review of the
vioclation;

(4) The current status of both the proceedings and the
violation notice; and - ’

(5) The actions, if any, taken by any person toc abate
the violation.

(1) Each application for a permit shall contain a sworn
statement as follows: '"The information contained in this
application is true and correct to the best of my knowledge and
belief." Such statement shall be signed by an accountable
official of the applicant and shall be notarized.

{(m) The applicant for a permit or a revision of a permit
shall have the burden of establishing that his application is in
compliance with all the requirements of the Act and these rules
and requlations. '

(n) After an applicant is notified that the application is
approved, but before the permit is issued, the applicant shall
update and correct the information previously submitted under
this subsection or indicate that no change in such information
has occurred. S o

3.2 Advertisement.

(a) SMA File Number. Prior to the publication of an
advertisement for a surface mining permit in accordance with
paragraph (6), subsection (a}), Section 9 of the Act, the
applicant shall submit an administratively complete surface
mining permit application and obtain a surface mining application
(SMA) file number. Each SMA number shall be valid for one year;
provided, that the Commissioner may extend an SMA number beyond
one year, if the application has been diligently pursued by the
applicant throughout the life of the SMA number. In order for an
SMA number to be extended, the applicant must submit to the
Commissioner a written request, which shall state the reason(s)
and which shall demonstrate good cause for the extension.
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(b) Advertisement Information. Each advertisement will
contain at a minimum:

(1) The surface mining application (SMA) file number;

(2) A clear and accurate location map of a scale and
detail found in the West Virginia General Highway Map. The map
size will be at a minimum four inches (4") x four inches (4").
Longitude and latitude lines and north arrow will be indicated on
the map and such lines will cross at or near the center of the
proposed permit area;

(3) The names and business address of the applicant to
include a street address or route number;

(4) A narrative description clearly describing the
location of the proposed permit area;

(5) The name(s) of the coal seam(s) to be mined;

(6) The name(s) of the receiving stream(s) inte which
drainage from the permit area will be discharged;

{(7) The location where a copy of the application is
available for public review;

(8) The name and address of the Division of Energy
Office where written comments or regquests for informal
conferences on the application may be submitted;

(9) The type of operation;

(10) Surface and mineral ownership of the tract(s) to
be permitted;

(11) Surface and mineral ownership of property within
one hundred (100) feet of the permit area;

(12) Where the permit application reflects that mining
will occur within one-hundred feet (100’} of the outside right-
of-way of a public road (except where mine access roads or
haulage roads join such right-of-way), the applicant may choose
one of the following procedures to satisfy the additional public
notice requirement:

(&) Include in the advertisement required in this
section a concise statement:
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{1i) Identifying the reoad to be affected;
(ii) Identifying the affected segment; and

(iii) Advising that a public hearing may be
requested; or : :

(B) A separate public notice may be published,
prior to issuance of a permit, which:

(1) Identifies the road to be affected;
(ii) Identifies the affected segment; and

(iii) Advises that' a public hearing may be
requested.

(13) Where the permit applicant proposes to relocate or
close a public road, the advertisement shall include a concise
statement which:

(A) Describes the identification number and
geographic locaticon of the road;

(B) Describes the particular segment to be
relocated or closed;

(C) Describes where the relocated segment is to
be sited;

(D) Describes the approximate time and duration
of the relccation or closure; and

(E} Advises that a public hearing may be
recuested. )

(14) Where an alternative land use is proposed,
indicate the premining land use and the proposed postmining land
use; and

(15) Where an experimental practice is proposed, the
advertisement shall contain a statement indicating such and
identifying applicable provisions for which a variance is
requested.

(c) Hotice to Governmental Agencies. Upon receipt of an

administratively complete application for a surface mining and
reclamation permit, a permit revision or a permit renewal, the
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Commissioner shall notify all Federal or State government
agencies with authority to issue permits and licenses applicable
to the proposed surface mining and reclamation operation or those
agencies with an interest in the proposed operation, including
the U. S. Department of Agriculture Scil Conservation Service
district office, the local U. S. Army Corps of Engineers district
engineer, the National Park Service, State and Federal fish and
wildlife agencies, and the historic preservation officer.

(d) Availability of Comments. The Commissioner shall place

on file at the regional office in which a permit, permit revision
or renewal of a permit is filed, a copy of all public comments
received as a result of the advertisement and shall provide the
applicant with such comments. When a permit, permit revision or
renewal of a permit is issued or approved, the Commissioner shall
notify within ten (10) days each person who filed comments or
objections to the application, each party to an informal
conference, and the appropriate local governmental agencies
including the clerk of the county commission. The Commissioner
shall also cause to be published at least monthly a listing of
all permits issued, which listing shall include a description of
the location of the land to be affected. The listing shall also
be forwarded to the Clerk of the County Commission.

(e) Readvertisement. After a Surface Mine Application
(SMA) has been advertised once a week for four successive weeks,
and is determined by the Commissioner to have had a limited
number of minor changes which do not significantly affect the
method of operation, the reclamation plan, and/or the original
advertisement, he may reguire one (1) additional advertisement to
be published with a ten (10) day public comment period. Permits
which are being renewed or significantly revised and permit
applications which are being significantly revised must be
advertised in accordance with paragraph (b) of this subsection
and paragraph (6), subsection (a}, section 9 of the aAct.

(f) Renotification. A renotification letter shall be sent
to all commentors of a surface mine application (SMA) when a
~determination has been made by the Commissioner that
readvertisement is required in accordance with paragraph (e) of
this subsection.

(g) Certification of Publication. The advertisement and
publication dates for all permit applications, permit renewal
applications, applications for revision of a permit, and transfer
assignment and sale of permits, shall be certified and notarized
by the publishing newspaper. The certificate of publication
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shall be made a part of the approved application no later than
four (4) weeks after the last date of publication.

3.3. Qccupied Dwellings.
(a) YValid Existing Rights. Where the proposed surface coal

mining operations would be conducted within three hundred (300)
feet, measured horizontally, of any occupied dwelling, the permit
applicant shall submit with the application a notarized written
waiver by lease, deed, or other conveyance from the owner of the
dwelling, clarifying that the owner and signator had the legal
right to deny mining and knowingly waived that right. The waiver
shall act as c¢onsent to such operations within a closer distance
of the dwelling as specified.

(b) Waiver. Where the applicant for a permit had obtained
a valid waiver prior to August 3, 1977, from the owner of an
occupied dwelling to mine within three hundred (300) feet of such
dwelling, a new waiver shall not be reguired:

{1) Where the applicant for a permit had obtained a
valid waiver from the owner of an occupied dwelling, that waiver
shall remain effective against subsequent purchasers who had
actual or constructive knowledge of the existing waiver at the
time of purchase.

(2) A subsequent purchaser shall be deemed toc have
constructive knowledge if the waiver has been properly filed in
public property records pursuant to State laws or if the mining
has proceeded to within the three hundred (300) feet limit prior
to the date of purchase.

3.4 Maps.

(a) Scale for Maps. Except as otherwise noted in these
rules and regulations, the scale required for all maps shall be
as follows:

(1) The preferred scale of maps prepared from United
States Geological Survey topographic maps on 7.5 minute
quadrangle shall be five hundred feet (500’) to the inch;

(2} The preferred scale for maps associated with
underground ccal mining operations and facilities incidental to
coal mining shall be two hundred feet (200/) to the inch; and

(3) Other scales may be used where improved clarity
and accuracy are achieved.
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(b) Map Size. All maps and plans shall be submitted on
print paper, thirty inches (30") by forty-two inches (42") or
less. If supplementary maps or plans are attached, match lines
shall be used.

(c) Ceolor Code. A color code shall be used in preparing all
maps to indicate critical features of the permit area as follows;
provided, that drafted or computer generated graphic symbols or
shading may be used in place of a color code, if a separate,
unlquely ldentlflable, and clearly discernible symbol or shading
is provided in place of each color as specified below, and if the
symbols or shading are clearly defined on map legends and used
consistently throughout the permit application, and in any
subseguent permit revzsions, pProgress maps, or other submittals
relating to the permit:

(1) Red shall indicate mineral to be removed;
(2) Blue shall indicate water and drainage patterns;
(3) Green shall indicate areas regraded;

(4) Yellow shall indicate all other areas within the
permit boundary; and

(5) Purple shall be used to outline adjacent mining
permits.

(d) Preplan. In addition to the regquirements of (12) and
(13) of subsection (a}) Section 9 and Section 10 of the Act, the
application shall include as applicable the follewing
information: ,

(1) The location and current use of all structures
within one thousand feet (1000’) of the proposed permit area;

(2) All public roads located on or within one hundred .
feet (100’) of the proposed permit area;

(2) The boundaries of any public park or historic lands
within or adjacent to the permit area;

(4) All cemeteries located on or within one hundred
feet (100’) of the proposed permit area;

(5} Any portion of a unit of the National System of
Trails or the Wild and Scenic River System, including study
rivers designated under Section 5(a) of the Wild and Scenic
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Rivers Act which are located within or adjacent to the proposed
permit area;

{6) The current use and land use classifications of the
area of land and adjacent lands upon which the permit is sited
and adjacent lands;

(7) The location of all existing structures to be used .
for surface mining operations which are to be exempt from design
standards;

(8) The date the map was prepared, a north arrow,
quadrangle name and location map;

{9) Where the natural slope of the land below the coal
outcrop is less than twenty (20) degrees and downslope placement
of overburden or spoil is proposed, the map shall indicate
percent slope of the land at two hundred foot (2007) intervals
along the cropline;

(10) The location of each facility to be used to
protect or enhance fish and wildlife and related environmental

values;

(11) Where the proposed permit area has been previously
mined and to the extent that such information is available, list
the type of mining used, the coal sear or other mineral rined,
the extent of mineral removed, and the approximate date of
mining;

(12) Extent of proposed auger operations;

(13) Surface and mineral owners and property lines
within the permit area and within one hundred (100) feet of any
point of the permit area;

(14) Location of water supply intakes for current users
of surface water;

(15) Location and identification of sub-areas if
incremental bonding is to be used;

(16) Location and extent of subsurface water, if
encountered, within the proposed permit or adjacent areas,
including, but not limited to, areal and vertical distribution of
aquifers, and portrayal of seasonal differences of head in
different agquifers on cross sections and contour maps;
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{(17) The location of all cil and gas wells and other
utilities within the proposed permit area are to be shown;

(18) The location and extent of topsoil borrow areas,
and the location of topsoil storage areas;

(19) Air pellution monitoring and control facility and
subsidence monitoring location;

(20) Any permanent facility to remain after mining;

(21) All coal storage, cleaning, loading, and refuse
disposal areas; '

{(22) The location of any non-coal waste storage areas;

(23) The location of any fixed explosive storage and
handling facility; and

(24) The area of land to be affected within the
proposed permit area according to the segquence of mining and
reclamation.

(e) Drainage Map. Unless the information reguired by this
paragraph can be shown on the preplan map in a clear and legible
fashion, a separate drainage map of the same size scale and
detail of the preplan map shall be made a part of the permit
application and shall contain the following:

(1) The directional flow of water on and away from the
permit area;

(2) Location of all monitoring sites used to develop
surface and groundwater base line information;

(3) Location of all surface and ground water
monitoring sites to be used for satisfying reporting requirements
during the mining operation;

(4) Location of all erosion and sedimentation control
structures; and

{5} The extent and boundaries of each component
drainage area. o o

(f) Supplemental maps for underground ccal mining permit

applications. In addition to other maps regquired in this
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Section, each permit application for underground mining
operations shall include supplemental maps as follows:

(1) A U.S.G.S. topographic map of the area extending
beyond the proposed mining limits and showing the following:

(A) Name and series of the sheet;
(B) Scale, latitude, and longitude;

() Limits of underground mining operation
propesed;

(D) sSurface area to be permitted;
(E) Cropline of the coal seam to be mined;

(F) Location and identification of all mine
openings for the proposed mine including shafts, slopes, drifts,
boreholes, etc; and

(G) Location of all surface structures not owned
by the applicant over the area to be mined.

(2) 2 mine development map drawn to scale showing:

(a) Boundaries of underground mining operation
and any adjacent active or abandoned mines in the same seam;

(B) 2ll owners of property and all residents
within the area above the proposed underground workings. The
area above the underground works shall mean within the angle of
critical deformation but at least 15° from any coal removal;

(C) Present extent of underground rining as well
as projected headings;

(D) Date, scale, north arrow, dip, strike, and
average dip of the coal seam to be mined;

(E) All gas wells, oil wells, water wells, and
test drill holes;

(F) Location of all known faults;

(G) Area and extent of previous or proposed auger
or strip mining in the same seam;
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(H) Location and thickness of outcrop barriers;
and

(I) Elevation of all entries, fanways and
boreholes.

3.5 Cross Sections and Profiles. The application shall
contain cross-sections and/or preofiles which accurately depict:

(a) The existing premining surface configuration and the
final surface configuration that will be achieved. Cross
sections shall be developed from sufficient slope measurements to
adequately represent the existing land surface configuration of
the proposed permit area. Slope measurements shall take into
account natural variations in slope, to provide accurate
representation of the range of natural slopes and reflect
geomorphic differences of the area to be disturbed. The
Commissioner may require additional slope measurements at
specified intervals and locations on a site-by-site basis;

(b} The vertical distribution of aquifers showing seasonal
differences in head, if available, for the proposed permit area;

(c) Cross sectional area and profiles of excess spoil
disposal areas with all appurtenances shown including rock cores,
subsurface drains, surface drainage structures, foundations, etc;

(d) Cross sectional areas and profiles of all drainage and
sediment contrel structures 1nc1ud1ng ponds, impoundments,
diversions, sumps, etc; and

(e) Cross sectional areas and profiles of all roads.

3.6 Operation Plans and Specifications. Each application
shall contain in addition to other plans, specifications, and
descriptions required by the Act and these regulations a
description of the mining operations proposed to be conducted
during the life of the mine within the proposed permit area,
including, at a minimum, the following:

(a) A narrative description of the type and method of coal
mining procedures and proposed engineering techniques,
anticipated annual and total production of coal, by tonnage, and
the major egquipment to be used for all aspects of those

operations; and

(b) A narrative explaining the construction, modification,
use, maintenance, and unless retention of such facilities is
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necessary for postmining land use, removal of the following
facilities:

(1) Dams, embankments, and other impoundments;

(2) Overburden and topsoil handling and storage areas
and structures;

(3} Coal removal, handling, storage, cleaning, and
transportation areas and structures;

{4) Spoil, coal processing waste, and non-coal waste
removal, handling, storage, transportation, and disposal areas
and structures;

(5) Mine facilities; and
(6} Water and air pollution control facilities.

(c) A description of how the applicant will case, seal or
otherwise manage augerholes, boreholes, shafts, wells and other

openings;

(d} A description of how the applicant will remove, store
and redistribute topsoil, subsoil or topscoil substitutes, and
other materials. When topsoil substitutes are proposed, the
suitability determination, analytical data, and laboratory
certification reguired in paragraph (c), subsection 14.3, of
these regulations shall be made a part of the permit application;

(e) Where topsoil borrow areas are proposed, the applicant
shall submit a reclamation plan for such areas;

(£) A description of how the applicant will handle acid
forming and toxic forming materials and materials constituting a
fire hazard;

(g) The design and construction of excess spoil disposal
areas; and

(h) The design and constructicn of a drainage and sediment
control system to include:

(1) A description, map, and cross section of the
structure and its location;

(2) Preliminary hydrologic and geclogic information
required to assess the hydrologic impact of the structure;
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(3) A survey describing the potential effect on the
structure from subsidence of the subsurface strata resultlng from
past underground mining operation if underground mining has
occurred;

(4) A certification statement which includes a
schedule for the submission of any detailed design plans for
structures that are not submitted with the general plan. The
Commissioner shall have approved, in writing, the detailed design
plan for a structure before construction begins;

(5) Each structure design plan that is of such size or
storage capacity that it is a dam as defined in Article 5D of
Chapter 20, Code of West Virginia, shall be prepared by, or under
direction of, and certified by a gqualified registered
professional engineer;

(6) The design shall include any geotechnical
investigation and construction requirements for the structure;

(7) A description of the operation and maintenance
requirements for each structure; and

(8) A timetable and plans to remove each structure, if
appropriate.

(i) The design and construction of all roads; and

(j) A vegetation plan.

(k) A plan for fugitive dust control practices as required
in subsection 14.17 of these regulations.

{1} For area mining operations, as referenced in
subparagraph (b) (4) of subsection 14.15, mountaintop removal
operations as referenced in subparagraph (b) (5) of subsection
14.15, and for multlple seam mining operations, the applicant
shall include a site specific and detailed plan showing the
sequence and schedule for backfilling and regrading.

3.7 Disposal of Excess Spoil.

(a) Each application shall contain descriptions, including
appropriate maps, cross sections, drawings, and design of the
excess spoil disposal structures which will comply with the
standards of subsection 14.14 of these regulations. These plans
shall describe the design, construction, operation, maintenance,
and if appropriate, removal of the site and structures.
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(b) Each application shall contain the results of a
geotechnical investigation of the proposed disposal site,
including the following:

{1) The character of bedrock and any adverse geologic
conditions in the disposal area;

(2) A survey identifying all springs, seepage, and
ground water flow observed or anticipated during wet periods in
the area of the disposal site;

{(3) A survey of the potential effects of subsidence of
the subsurface strata due to past and future mining operations;

(4) A technical description of the rock materials to
be utilized in the construction of those disposal structures
containing rock chimney cores or underlain using a rock drainage
blanket;

(5} A stability analysis including, but not limited
to, strength parameters, pore pressures and long-term seepage
conditions. These data shall be accompanied by a description of
all engineering design assumptions and calculations and the
alternatives considered in selecting the specific design
specifications and methods; and

(6} An explicit identification, by narrative and by
mapping, of the critical foundation area(s) for the structure, as
the term is applied in subsection 14.14. The selection of the
critical foundation area(s) shall be based on the results of the
geotechnical investigation, shall be certified as a part of the
design by a registered professional engineer, and shall be
subject to review and approval by the Commissioner.

(c} If rock-toe buttresses or key-way cuts are required,
the application shall include the following:

(1) The number, location, and depth of borings or test
pits which shall be determined with respect to the size of the
spoil disposal structure and subsurface conditions; and

(2) Engineering specifications utilized to design the
rock-toe buttresses or key-way cuts which shall be determined in
accordance with subparagraph (5), paragraph (b) of this
subsection.
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3.8 Structures and Facilities:

(a) Each application shall contain a description of each
existing structure or facility proposed to be used in connection
with or to facilitate the surface mining and reclamation
operation. The description shall include:

(1} Location;

(2) Plans of the structure which describe its current
condition;

(3) Approximate dates on which constructicen of the
existing structure was begun and completed;

(4) A showing, including relevant monitoring data or
other evidence, as to whether or not the structure meets the
performance standards of the Act and these regulations; and

(5) A compliance plan for each existing structure
proposed to be modified or reconstructed for use in connection
with or to facilitate the surface coal mining and reclamation
operation. The compliance plan shall include:

(A) Design specifications required for the
modification or reconstruction of the structure to bring it into
compliance with current design requirements and performance
standards of the Act and these rules and regulations.

(B) A construction schedule which shows dates for
beginning and completing interim steps and final construction.

(C) Provisions for monitoring the structure during
and after modification or recenstruction to ensure that the
performance standards of the Act and these regulations are met.

(D) A showing that the risk of harm to the
environment or to public health or safety is not significant
during the period of modification or reconstruction.

(b) Structures and facilities designed, constructed or in
use pursuant to an approved surface mining permit or prospecting
approval prior to the effective date of these regulations may be
determines that such revision or reconstruction is necessary to
comply with the performance standards set forth in the Act and
these regulations; provided, that the Commissicner will notify
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the permittee that such revision or reconstruction is necessary
and shall provide a reasonable time for compliance.

3.9 Operation(s) Near Public Road.

(a) Where the proposed mining operation is to be conducted
within one hundred feet (100’) (measured horizontally) cf the
outside right-of-way of any public road (except where mine access
roads or haulage roads join such right-of-way) or where the
applicant proposes to relocate or close any public road, the
Commissioner shall:

(1) Where the public road is to be cleosed or relocated,
require the applicant to obtain necessary permission from the
authority with jurisdiction over the public road.

(2) Provide an opportunity for a public hearing in the
locality of the proposed mining operation for the purpose of
determining that the interests of the public and affected
landowners will be protected.

(3) Upon regquest for a public hearing by any person,
require the applicant to held a public hearing and give notice of
the date, time, and place of the hearing in a newspaper of
general circulation in the area of the proposed mining operation
at least two (2) weeks in advance of the hearing date.

(4) Make a written finding within thirty (30) days
following the hearing or after the close of the comment period as
to whether or not the interests of the public and the affected
landowners will be protected. Each participant of record at the
public hearing shall be notified of the Commissioner’s findings.

3.10 Experimental Practices.

(a) Each permit application or permit revision shall
contain plans and specifications of any proposed experimental.
practices to be employed as a part of the mining and reclamation
operation. All experimental practices shall have prior approval
of the Commissioner and the director of the Federal Office of
Surface Mining Reclamation and Enforcement before a permit or
revision can be issued. An application for an experimental
practice shall contain descriptions, maps, plans, and data which
show:

(1) The nature of the experimental practice, including
a description of any performance standards for which variances
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are reguested, the duration of the experimental practice, and any
special monitoring which will be conducted;

(2) How use of the experimental practice encourages
advances in mining and reclamation technology or allows a
postmining land use for industrial, commercial, residential, or
public use (including recreation facilities) on an experimental
basis;

(3) The experimental practice:
(A) Is potentially more, or at least as,

environmentally protective, during and after mining operations,
as would otherwise be required by the Act and these regqulations.

(B) Will not reduce the protection afforded
public health and safety below that provided by the reguirements
of the regulations. ‘

(4) That the applicant will conduct monitoring of the
effects of the experimental practice. The monitoring program
shall ensure the collection, analysis, and reporting of reliable
data that are sufficient to enable the Commissioner and the
director of the Federal Office of Surface Mining Reclamation and
Enforcement to:

(A) Evaluate the effectiveness of the
experimental practice; and

(B) Identify, at the earliest possible time,
potential risk to the environment and public health and safety
whigh may be caused by the experimental practice during and after
mining.

(5) That the applications for experimental practice
under this section will comply with the public notice
reguirements of the Act and these regulations.

(b) Each permit approved for experimental practices shall
be reviewed by the Commissioner at least annually following date
of issuance. The Commissioner may, on the basis of this review,
require modifications to the experimental practice.

3.11 In Situ Mining. Any application for a permit for
operations covered by this subsection shall be made according to
all requirements of this section applicabkle to underground mining
activities. In addition, the mining and reclamation operations
plan for operations invelving in situ processing activities shall
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contain information establishing how those operations will be
conducted in compliance with the requirements of Section 15 of
these requlations, including:

{a) Delineation of proposed holes and wells and production
zone for approval of the Commissioner;

(b} Specifications of drill holes and casings proposed to
be used;

(c) A plan for treatment, confinement or disposal of alil
acid-forming, toxic-forming or radicactive gases, solids, or
ligquids constituting a fire, health, safety or environmental
hazard caused by the mining and recovery process; and

(d) Plans for monitoring surface and ground water and air
quality, as required by the Commissioner.

3.12 Subsidence Control Pian.

(a) Each application for an underground coal mining permit
shall contain a subsidence control plan which includes the
following:

(1) & survey that identifies, on a topographic map of
a scale of 1" = 1,000/ or less, structures, perennial and
intermittent streams or renewable resource lands and whether or
not subsidence could cause material damage or diminution of wvalue
or use of such structures or renewable rescurce lands both on the
permit area and adjacent areas within a critical angle of
deformation of at least 15°;

(2) A general description of the technigque of coal
removal, such as longwall, room and pillar, pillar removal,
hydraulic mining or other extraction methods and the size,
sequence, and timing of underground development of the mine;

(3) An isopach map or other map showing surface
contours and bottom of coal contours and the location and extent -
of areas in which planned subsidence is projected, including
anticipated effects, and all areas in which measures described in
subparagraphs (7) and (8) of this paragraph will be taken to
prevent or minimize subsidence and related damage and where
appropriate to correct subsidence related damage;

(4) A description of the physical conditions, such as
depth of cover, seam thickness, strike and dip, lithology, and
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other geologic and hydrologic conditions, which affect the
likelihood or extent of subsidence and subsidence-related damage;

(5) A description of the measures to be taken, in
accordance with paragraphs (a), (¢) and (d) of subsection 16.2 of
these regulations, to mitigate or remedy any material damage or
diminution in value or foreseeable use that may occur to surface
lands, structures, or facilities due to subsidence;

(6) An acknowledgment that if subsidence causes
material damage or reduces the value or reasconably foreseeable
use of the surface lands, then the operater shall restore the
land to a condition capable of supporting uses it was capable of
supporting before subsidence regardless of the right to subside;

(7) Except for those areas where planned subsidence is
projected to be used, a detailed description of the subsidence
control measures that will be taken to prevent or minimize
subsidence and subsidence-related damage, including, but not
limited to:

(a) Backstowing or backfilling of voids;
(B) Leaving support pillars of coal;

{C) Leaving areas in which no coal is removed,
including a description of the overlying area to be protected by
leaving the coal in place; and

(D) Taking measures on the surface to prevent
material damage or lessening of the value or reasonably
foreseeable use of the surface.

(8} A description of monitoring plans, if any, to
determine the commencement and degree of subsidence so that other
appropriate measures can be taken to prevent, reduce, or correct
material damage.

(b) The Commissioner may waive the remainder of the
requirements for a subsidence control plan if the survey reguired
by paragraph (a) (1) of this subsection demonstrates, and the
Commissioner determines, that no material damage or diminution of
value or foreseeable use of the land or structures could be
caused by subsidence.

(¢) When an applicant feels it has the right to subside, it
will provide adequate documentation of same.
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(d) Where longwall nmining or room and pillar mining with
80% recovery or greater is proposed, the following information
shall be made a part of the plan:

(1) Typical predicted subsidence profile(s) for areas
of planned subsidence. Specify from what source information was
obtained to develop the predicted profile(s) including an
explanation of the method and calculations used to develop
prrediction.

(2) For all areas identified by the survey, indicate
what measures will be taken to minimize material damage or
reduction in value or reasonably foreseeable use., Indicate those
areas in which measures are to be taken. Such measures may
include, but not be limited to, relocating panels, mining without
interruption, exposing gas lines, supporting foundations of
structures, and insuring that any damage is repaired.

{(3) Specify anticipated effects of planned subsidence.

(e} Where room and pillar mining with less than 80% coal
extraction is proposed, the following information shall be made a
part of the plan:

(1) ©On the development map, show all first mining and
areas of plarined pillar extraction.’ ’ i

(2) Describe anticipated secondary mining plans
including percent extraction.

{3) Under all structures and renewable resource lands,
demcnstrate what methods will be used to protect that structure
or lands (i. e., leaving solid coal or limited extraction).
Under structures and perennial streams, the area addressed must
extend to the angle of critical deformation, but not less than
15° unless otherwise approved. If mining is planned under or-
adjacent to a structure or perennial stream (for structures this
need not be addressed when the applicant demonstrates the right
to subside), it must be demonstrated to the extent
technologically and economically feasible that the pillar design
will support the overburden. If it is not technologically and
economically feasible, a detailed explanation nmust be included.

3.13 Underground Mine Abandonment Plan. Each application
for an underground coal mine operation shall contain an
abandonment plan which complies with the requirements of Federal
Mine Health Administration regulations at 30 CFR 75.1711. The
abandonment plan shall also contain the following specifications:
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(a) The width of outcrop barriers;

(b) The type and number of permanent seals proposed, their
design details, and the proposed materials to be used for
construction;

(c}) The maximum head of water expected on the outcrop
barriers and mine seals; and

(a) The type and design details of seals for boreholes.

3.14 Removal of Abandoned Coal Refuse Disposal Piles.

(a) In accordance with subsection (d) Section 28 of the
Act, the Commissioner may, when not in conflict with the purposes
and findings of the Act, issue a special permit solely for the
removal of existing abandoned coal processing waste piles;
provided that, if the average guality of the refuse material
meets the minimum BTU value standards to be classified as coal,
as set forth in ASTM standard D 388-88, a permit application
which meets all applicable requirements of this section shall be
required. The criteria for issuing such special permits are as
follows:

(1) The removal of the existing abandcned coal
processing waste pile will bring about a more desirable land use
or; '

(2) The removal of the existing abandoned coal
processing waste pile will result in greater protection of the
safety and welfare of the public; or

(3) The removal of the existing abandoned coal
processing waste pile will result in greater protection of the
environment.

(b) 3An application for a special permit for the removal of
existing abandoned coal processing waste piles shall be submitted
on forms prescribed by the Commissioner containing the following
information:

(1) 2ll information required by subsection 3.1 of
these regulations;

(2) A public notice containing the same information

required by paragraph (b) of subsection 3.2 of these regulations
excluding sub-paragraph (5). The notice shall be published in a
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newspaper of general circulation in the county in which the
removal operation is located. The notice shall be published once
and provide for a thirty (30) day comment periecd. A
certification of publication will be made a part of the permit

application;

(3) A statement in accordance with paragraph (9),
subsection (a), Section 9 of the Act and where applicable
subsection 3.3 of these regulations;

(4) A project narrative which describes:
(A) Existing site conditions;

(B) How the removal operation will meet the
criteria of paragraph (a) of this subsection;

{C) The design life of the operation;

(D) Type and quantity of material to be removed;
and

(E) The postmining land use.

(5) A plan for emergency procedures as reguired in
paragraph (e} subsection 22.4 of these regulations.

(6} A description and results of sampling and analysis
procedures used to develop a representative assay of the physical
and chemical properties of the existing abandoned coal processing

material;

(7) A PHC in accordance with paragraph (a) of
subsection 2.22 of these regulations except that development of
base line water quality data will not be required;

» (8) A hydrologic reclamation plan as described in
paragraph (f) of subsection 3.22 of these regulations;

(9) A surface water monitoring plan as described in
paragraph (g) of subsection 3.22 of these regulations;

(10) A revegetation plan which conforms to the
regquirements of paragraph (m), subsection 14.16, of these
regulations;
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(11) A fire control plan which conforms to the
requirements of paragraph (m) of subsection 22.5 of these
regulations;

(12) A procedure for inspections and certifications
which conforms to the applicable reguirements of subsection 22.6
of these regulations;

(13) A map of the scale, size and color code as

described in paragraphs (a), (b), and (c) of subsection 3.4 of
these regulations which contains the following information:

(A) All types of information set forth on
topographical maps of the United States Geological Survey
including all manmade features;

(B} The area of land to be affected by the
removal operation, including any coal storage and topsoil borrow
and storage areas;

(C) The property boundaries of all surface owners
within one hundred (100) feet of any part of the proposed permit
area;

(D) The location and direction of flow of the
drainage patterns both within and outside the proposed perrit
area and the outline of each component drainage area;

(E) The location of all drainage and sediment
control structures and monltorlng 51tes for water sampling and
analysis;

(F}) A location map; and

(G} A signed, notarized, and dated statement as
follows: "The information contained herein is true and correct
to the best of my knowledge and belief."

(14) Cross sections plans and specifications prepared
by or under the direction of a reglstered professional engineer
as follows:

(A) Cross sections and profile of the existing
surface configuration and the final surface conflguratlon of all
areas to be affected by the removal operation;

(B) Cross sections, plans, and specifications for
all drainage and sediment contrcl structures;
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(C) Cross sections, profiles and design
specifications for any roads to be utilized for the removal
operation;

(D) Specifications for the removal of the
existing coal processing refuse by either excavating the material
in successive horizontal lifts with a maximum elevation
differential between working benches of twelve (12) feet or
excavation down the face of the existing slope from top to toe,
provided that the slope is no steeper than 2H:1V, provided
further that no material will be removed from the toe in advance
of upper level material in a manner which reduces stability of
the working face; and

(E) A stability analysis of the existing
abandoned coal processing waste pile.

) (15) Where the existing coal processing refuse pile
will only be partially removed, the permit application will
contain additional information and specifications which include:

(A) Design and configuration of the final graded
area which reflects that no water will be impounded above the
remaining material and that final graded slopes are no steeper
than 2H:1V;

(B) Plans, cross sections, and design
specifications for a diversion ditch above and around the
remaining material which will carry the peak runoff from a 100
year 24 hour precipitation event; provided that upon an effective
demonstration by the operator that such diversion is not reguired
to provide protection to the environment or the health, welfare
and safety of the public, the Commissioner may approve a lesser
design;

(C) Procedure for performing stability analysis
of the remaining material to assure mass stability; and

(D) A plan for long range prevention of
combustion of the remaining material.

(E) Baseline water guality data.
{16) Where the existing coal processing refuse pile
does impound water, or has the capacity to impound water, the

permit application will contain the additional plans, design
data, and specifications:

45




Title 38
CSR 2
Section 3

(A) A plan for drawing down the water behind the
impoundment to a level and in a manner which assures the
protection of the environment and the safety of operation
personnel and the public prior to any removal operations;

(B) Plans, design data and specifications for the
construction of a spillway which will pass the peak runoff from a
100 yvear, 24 hour precipitation event and how such structure will
be functionally maintained throughout the life of the operation;

(C) A description of how the existing coal
processing material will be removed maintaining a five (5) foot
elevation differential between the breach invert elevation of the
excavated embankment and the elevation of any slurry which may be
impounded behind the embankment; and

(D} Provide plans, design data, and
specifications for the regrading of any remaining refuse material
such that the regraded area blends into the surrounding drainage
pattern and will not impound water.

{(17) A reclamation plan which conforms to the
requirements of paragraphs (d), (e}, (£), (h), (i), and (j) of
subsection 3.6 of these regulations.

(c) Where a coal reprocessing operation involves disposal
of coal processing refuse generated either on site or off site,
the design, construction, and maintenance of the new structure
will be subject to all the requirements of Section 22 of these
regulations and will be subject to all the permitting
requirements of the Act and these regulations.

(d) A bond and insurance in accordance with Section 11 of
the Act and Section 11 of these regulations shall be provided by
the applicant prior to the issuance of a special permit. :

(e) Removal operations permitted under this subsection
shall be subject to paragraph (1), subsection 22.5 and all other
applicable performance standards of the Act and these
regulations.

3.15 Approved Persons.

(a) Any person approved by the Commissioner, unless
otherwise provided in the Act and these regulations, may prepare,
sign, or certify permit applications, maps, plans, and design
specifications or other similar materials necessary to complete
an application; provided, however, that for purposes of Sections
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9(a) (13) and 12(b) {(10) of the Act an approved person shall be a
registered professiocnal engineer or licensed land surveyor.

(b} The Commissioner’s approval shall be in writing and
shall be granted on the basis of the following:

(1) A resume of the persons prior experience and
training relating to the preparation of permit application
materials_and certification of associated facilities; provided,
that registered professional engineers, registered mining or
civil engineers and licensed land surveyors currently registered
or licensed in the State of West Virginia shall submit a copy of
their registration or license im-iieu-e£in addition to a resume; |
and

(2) Any person seeking an approval must demonstrate
that he possesses adequate knowledge of the Act and rules and
regulations and possess such other skills and gualifications as
may be necessary to prepare an application and certify facilities |
by successfully passing an examination administered by the
Commissioner. Examinations will be given upon reguest.

(¢) All technical data in the application shall bear the
name of the person collecting and analyzing the data, dates of
collection and analysis, and description of the methodology used
to collect and analyze the data. Any referenced materials not
included in the application shall be made available to the
Commissioner upon reguest. :

(d) Technical analysis shall be planned by, or under the
direction of, a professional person qualified in the subject to
be analyzed.

{ar-=Fha~Pirector-may-at-any-given-tine-regquire-any-approved
person-to-—retast-and-regquatify-for-causer—incinding-but-net
Timitad-to-the-foiiowings

---------- {iy--Submittali-sf-erronesus-information-in-a-nanner
that-indieates-iask-af-rensonabie-care-or-ditigence~in-its
preparation-or-reviews

---------- {2} --Repantad-faiiure—te-timely-respond-te—a-reguest
freom-the-Divector-for-infermation~-in-suppert-sf-certifications
meade-by-the-appreved-parsens

---------- 4+3y—-Omissions-sf-regquired-data-ef-such-nature-and
extant-as-ta-—indieaka~-pa-inck-af-rensenabpdie-care-sr-diligences
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————— —
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3.16 Fish and Wildlife Resources Information.

(a) Each application shall include fish and wildlife
resource information for the permit area and adjacent area.

(1} The scope and level of detail for such information
shall be determined by the Commissioner in consultation with
State and Federal agencies with responsibilities for fish and
wildlife resources and shall be sufficient to develop the
protection and enhancement plan required under paragraph (b) of
this subsection.

(2) The Commissicner shall provide for coordination of
review of surface mining and reclamation permits where such
coordination is appropriate pursuant to the Fish and Wildlife
Coordination Act (16 U.S.C. 661 et seq.).

(3) Site-specific resource information necessary to
address the respective species or habitats shall be reguired when
the permit area or adjacent area is likely to include:

(A} Listed or proposed endangered or threatened
species of plants or animals or their critical habitats listed by
the Secretary under the Endangered Species Act of 1973, as
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amended (16 U.S.C. 1531 et sed.), or those species or habitats
protected by similar state statutes;

(B) Habitats of unusually high value for fish and
wildlife such as important streams, wetlands, riparian areas,
cliffs supporting raptors, areas offering special shelter or
protection, migration routes, or reproduction and wintering
areas; or

(C) Other species or habitats identified through
agency consultation as requiring special protection under State
or Federal Law to include the Migratory Bird Treaty Act of 1918
(16 U.S.C. 703 et seq. and the Bald Eagle Protection Act (16
U.5.C. 668 et seg.).

(b) Each application shall include a description of how, to
the extent possible using the best technology currently
availakle, the operator will minimize disturbances and adverse
impacts on fish and wildlife and related environmental values,
including compliance with the Endangered Species Act, during the
surface mining and reclamation operations and how enhancement of
these resources will be achieved where practicabkle. This
description shall:

(1) Be consistent with the reguirements of Section 8
of these regulations;

(2) Apply, at a minimum, to species and habitats
identified under paragraph (a) of this subsection; and

(3) Include:

(A) Protective measures that will be used during
the active mining phase of operation. Such measures may include
the establishment of buffer zones, the selective location and
special design of haul roads and power lines, and the menitoring
of surface water quality and quantity; and

(B) Enhancement measures that will be used during
the reclamation and postmining phase of operation to develop
agquatic and terrestrial habitat. Such measures may include
restoration of streams and other wetlands, retention of ponds and
impoundments, establishment of vegetation for wildlife food and
cover, and the replacement of perches and nest boxes. Where the
plan does not include enhancement measures, a statement shall be
given explaining why enhancement is not practicable.
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(c) Upon reguest, the Commissioner shall provide the
resource information required under paragraph (a) of this
subsection and the protection and enhancement plan required under
paragraph (b) of this subsection to the appropriate State and/or
Federal Fish and Wildlife agencies for their review. This
information shall be provided within ten (10) days of receipt of

the request.
3.17 parks and Historic Lands.

(2a) Each permit application shall contain a description of
the nature of cultural, historic and archaeclogical resources
listed or eligible for listing on the National Register of
Historic Places and Kknown archaeological sites within the
proposed permit and adjacent areas. The description shall be
based on all available information, including, but not limited
to, information from the State Historic Preservation Officer and
from local archaeological, historical, and cultural preservation

agencies.

(b) The Commissioner may reguire the applicant to identify
and evaluate important historic and archaeclogical resources
within the proposed permit and adjacent areas that may be
eligible for listing on the National Register of Historic Places,
through the collection of additional information by conducting
field investigations or other appropriate analysis.

(c) Adverse impacts to any publicly owned park and any
place listed on the National Register of Historic Places shall be
prohibited unless the permit applicant has valid existing rights
or unless joint agency approval is obtained in accordance with
subsection 3.19 of this section. In either case all adverse
impacts must be minimized.

(d) The Commissioner may require the applicant to protect
historic or archaeological properties listed on or eligible for
listing on the National Register of Historic Places through
appropriate mitigation and treatment measures. Appropriate
mitigation and treatment measures may be required to be taken
after permit issuance provided that the required measures are
completed before the properties are affected by any mining
operation.

3.18 Endangered Species. When the proposed mining operation
will affect threatened or endangered species of plants or animals
or their critical habitats, the application shall describe
control measures, management techniques, and monitoring methods
to be employed in order to protect or enhance such species and

50




Title 38
CSR 2
Section 3

habitats. Endangered or threatened species are as listed by the
Secretary of Interior under the Endangered Species Act of 1973
(16 U.S.C. 1521 et seq.)}.

3.19 Effect on Historic Places and Archaeological Sites.

Where the proposed surface coal mining operation will adversely
affect any publicly owned park, any place listed on the national .
Register of Historic Places or archaeological sites, the
Commissioner shall transmit to the Federal, State or local
agencies with jurisdiction over the park or historic place the
applicable parts of the permit application, together with a
request for the agency’s approval or disapproval of the
operation. Consideration and coordination of the permit review
shall be in accordance with the National Historic Preservation
Act of 1966 (16 U.S5.C. 470 et seg.) and the Archaeoclogical
Resource Protection Act of 1979 (16 U.S.C. 470 et seg.). The
agency shall have thirty (30) days from receipt of the request
within which to respond unless an additional thirty (30) day
extension is regquested and granted by the Commissioner. A permit
for such operation shall have joint approval of all affected
agencies. Failure of the agency to respond to the Commissioner’s
request within the prescribed time period shall constitute

approval.

3.20 Prime Farmlands. Prior to issuing a permit which
involves prime farmland, the Commissioner shall consult with the
U.S. Soil Conservation Service. On the basis of this
consultation and other information available to him, the
Commissioner shall make a written finding that:

(a} The approved postmining land use will be cropland;

(b) The permit incorporates the prime farmland
reconstruction plan as a permit condition;

(c) The applicant has the technological capability to
restore the land within a reasonable time period to conditions
capable of producing levels of yield equivalent to or higher than
those of non-mined prime farmland in the surrounding area under
equivalent levels of management; and

(d) Mining will be conducted in accordance with prime
farmland performance standards and all other applicable
environmental protection performance standards of the Act and
these regulations.

3.21 Prohibitions and I.imitations on Mining. Upen receipt

of a complete application for a surface mining permit, the

31



Title 38
CSR 2
Section 3

Commissioner shall review the application to determine whether
the surface coal mining operation is limited or prohibited under
Section 22 of the Act including any study rivers or corridors
thereof as established in any official guidelines issued pursuant
to the Wild and Scenic Rivers Act.

(a) If the Commissioner is unable to determine whether the
proposed operation is located within the boundaries of any of the
lands described in paragraph (1), subsection (d), Section 22 of
the Act, or closer than the limits provided in paragraph (4),
subsection (d), Section 22 of the Act, the Commissioner shall
transmit a copy of the relevant portions of the permit
application to the appropriate Federal, State or local government
agency for a determination or clarification of the relevant
boundaries or distances. The agency shall make such
determinations within thirty (30) days of receipt of the
Commissioner’s regquest. The Commissioner may extend the response
period by thirty (30) days upon written request. ‘

(b) When the Commissioner receives any request for .
determination of valid existing rights on lands within the are
of jurisdiction of the National Park Service or the U. S. Fish
and Wildlife Service, a notification shall be made to the
appropriate agency, and they shall have thirty (30) days in which
to respond. The Commissioner may, upon written request, extend
the response period by an additional thirty (30) days.

(c¢) Where the proposed operation would include Federal
lands within the boundaries of any national forest when the
applicant seeks a determination that mining is permissible under
paragraph (5), subsection (d), Section 22 of the Act, the
applicant shall submit a permit application to the field office
of the Federal ©Office of Surface Mine Reclamation and Enforcement
with a request that such determinations be made.

3.22 Hydreologic Infermation.

(a) PHC. Each permit application shall, in addition to the
requirements of the Act, contain a statement describing the
probable hydrologic conseguences (PHC) of the proposed mining
operation, with respect to the hydroclogic balance, on both the
permit area and adjacent areas. The statement shall be based on
base line information developed from sampling and analysis of
surface and groundwater at monitoring sites established both on
the permit area and adjacent areas. Sampling and analysis
shall be performed in accordance with methods approved by the
Office of Surface Mining Reclamation and Enforcement. The
longitude, latitude and elevation shall be given for each of the
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monitoring sites. Mathematical modeling techniques may be used
to aid in the development of the required information. The PHC
determination shall include findings on: whether adverse impacts
may occur to the hydrologic balance; whether acid-forming or
toxic-forming materials are present that could result in the
contamination of surface or ground=-water, and whether the
proposed operation may proximately result in contamination,
diminution or interruption of an underground or surface source of
water within the proposed permit or adjacent areas which is used
for domestic, agricultural, industrial, or other legitimate
purpose; and what impact the proposed operation will have on:

(1) Sediment yield from the disturbed area;

(2) Acidity, total suspended and dissolved solids, and
other important water quality parameters;

(3) Fleooding or streamflow alteration;
(4) Ground-water and surface-water availability; and

(5) Other characteristics as required by the
Commissioner.

(b) Base Line Ground Water Information. Each application

for a permit shall contain:

{1) The location, ownership, and use (if any) of known
existing wells, springs, and other groundwater resources
including discharges from other active or abandoned mines on the
proposed permit area and adjacent areas in sufficient numbers to
allow the applicant to make a reasonable approximation of the
base line groundwater conditions and use;

(2) Water quality analysis including, at a minimum,
total dissolved solids, alkalinity, acidity, sulfates, specific
conductance, pH, total iron and total manganese. Correlation
data from other monitoring sites within the general area of the
proposed mining operations may be accepted; provided, that a
limited number of validation samples from the permit area may be
required; provided further, that in areas where prior mining
experience has shown acid production to be a possibility, or in
acid producing seams in areas with no prior mining history, site
specific water sampling and analysis data shall be reguired;

(3) For significant agquifers, groundwater guantity

descriptions including discharge rates or usage and depth to
water under seasonal conditions in each water-bearing stratum
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above the coal seam and each potentially impacted stratum below
the coal seam. Where deemed appropriate and feasible by the
Commissioner the operator may calculate water usage for water.
status discharge determinations; and

(4) If the determination of the probable hydrologic
consequences (PHC) indicates that a currently used or significant
groundwater resources is likely to be contaminated, diminishedqd,
or interrupted, additicnal information shall be prQV1ded as
necessary to fully evaluate such probable hydrologic conseguences
as water avallablllty and suitability for both the premining and
postmining land use in order to plan remedial and reclamation
activities such as alternative water sources.

(c) Base Line Surface Water Information. Each application

for a permit shall contain:

(1) The name, location, ownership, and description of
all surface water bodies on the permit area and adjacent areas;

(2) Water quality descriptions including information
on total suspended solids, total disseolved solids, specific
conductance, pH, acidity, alkalinity, sulfates, total iron and
total manganese sufficient to demonstrate seasonal variations;
provided, that correlation data from other monitoring which does
not include one or more of the above parameters may be accepted;
provided further, that a limited number of validation samples may
be required. In areas where prior mining experience has shown
acid production to be a possibility, or in acid preoducing seams
in areas with no prior mining history, site specific water
sampling and analysis data shall be reguired;

(3) Water guantity descriptions including information
on seasonal flow rates, variation, and usage; and

(4) If the determination of the probable hydrologic. .
consequences (PHC) indicates that a currently used or significant
surface water resource (including all lightly buffered streams)
is likely to be contaminated, diminished, or interrupted,
additional information shall be provided on the flood flows, base
flows, and other characteristics or inforration as necessary to
fully evaluate such preobable hydrelogic conseguences as water
availability and sultablllty for both the premining and
postmining land use in order to plan remedial and reclamation
activities such as alternative water sources.

(d) The applicant shall submit with the application all
available data and analysis described in paragraphs (b} and (c)
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of this subsection for use in preparing the cumulative hydrologic
impact assessment (CHIA).

(e} The Commissioner shall perform a separate CHIA for the
cunmulative impact area of each permit application. This
evaluation shall be sufficient to determine whether the proposed
operation hag been designed to prevent material damage to the
hydrologic balance outside the permit area.

(f) Each permit application shall centain a hydrologic
reclamation plan. The plan shall be specific to the local
hydrologic conditions. It shall contain in the form of maps and
descriptions the steps to be taken during mining and reclamation
through bond release to minimize disturbances toc the hydrologic
balance within the permit and adjacent areas; toc prevent material
damage outside the permit area; tc meet applicable Federal and
State water quality laws and regulations; and to protect the
rights of present water users. The plan shall include the
measures to be taken to:

(1) Avoid acid or toxic drainage;

(2) Prevent, to the extent possible using the best
technology currently available, additicnal contributicons of
suspended solids to streamflow;

{(3) Provide water treatment facilities when needed;
(4) Contrel drainage;

{5} Restore, protect, or replace water supply of
present water users in accordance with Section 24 of the Act.
The plan shall specifically address the potential adverse
hydrologic consequences identified in the PHC determination and
shall include preventive and remedial measures; and

(6) Restore approximate premining recharge capacity
provided that underground mining cperations are exempt from this
reguirement. T o : o

(g} Each application for a permit shall contain a surface
water monitoring plans based on the PHC determination and base
line hydroleogic and geologic information. These plans shall
identify monitoring site locations, gquantity and gquality
parameters, sampling freguency, and describe how the data will be
used to determine the impact of the operation on the hydrologic
balance both on the permit area and adjacent areas. Monitoring
sites shall be located in the surface water bodies such as
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streams, lakes, and impoundments that are potentially impacted or
into which water will be discharged at both upstream and
downstream locations from the discharge. Moniteoring parameters
shall include but are not limited to total dissolved solids or
specific conductance corrected at 25°c, total suspended solids,
flow measurements, pH, acidity, alkalinity, total iron and total
manganese. The selection of these parameters must be based on
current and approved postmining land uses and all hydrologic
balance protection objectives.

(h) Each application for a permit shall contain a ground
water monitoring plan for all significant groundwater resources
provided that monitoring shall not be required if the applicant
can demonstrate that the aguifer is not one which significantly
ensures the hydrologic balance within the cumulative impact area
as provided in paragraph (c), subsection 14.7 of these
regulations. The decision of need wjill be based on the PHC
determination and base line hydrologic and geologic information
gathered both on and off the mine site. These plans shall
identify monitoring site locations (latitude, longitude, and
ground level elevations), gquantity and gquality parameters to be
monitored, sampling frequency and duraticn, and describe how the
data will be used to determine the impact of the operation on the
hydrologic balance both on and off the mine site. Monitoring
parameters shall include, but are not limited to, total dissolved
solids or specific conductance corrected at 25°C, pH, acidity,
alkalinity, total iron, total manganese, and water levels or
discharge rates. The selection of these parameters must be based
on current and approved postmining land uses and all hydrologic
balance protection objectives.

(i) If the PHC indicates that adverse impact may occur to
the hydreologic balance or that acid forming or toxic forming
material is present that may result in contamination of surface
or groundwater supplies, then additional information supplemental
to that required in paragraphs (b) and (¢) of this subsection
shall be provided to evaluate such probable hydrologic
consequences and to plan remedial and reclamation activities.

3.23 Geology. Each application for a permit shall contain
the following geologic and related information:

(a) Geologic cross sections, maps or plans of the proposed
permit area and adjacent areas, prepared by or under the
direction of and certified by a person approved by the
Commissioner. When reguired by the Commissicner, test borings or
core sampling5s shall be analyzed to determine the following
information:
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(1) The locations (latitude and longitude} and
elevations ©of all bore holes;

(2} The nature and depth of the various strata or
overburden including geologic formation names and/or geologic
members;

(3) The elevation location cof subsurface water, 1if
encountered, and its guality;

(4) The nature and thickness of any coal or rider
seams above the seam to be mined;

(5) The nature of the stratum immediately beneath the
coal seam to be mined;

(6) All mineral crop lines and the strike and dip of
the coal to be mined, within the area of land to be affected;

(7) Existing or previous surface nmining lirits; and

{8) The location and extent of known workings of any
underground mines, including mine openings to the surface.

(b) Information concerning the areal and structural geology
of both the proposed permit and adjacent areas, down to the
deeper of either the stratum immediately below the lowest coal
seam to be mined or any aquifer which may be adversely impacted
below the lowest coal seam to be mined. Areal geology may
include information such as mapped outcrop leocations shown on a
7 1/2 minute United State Geological Survey (U.S8.G.S.)
topographic map, aerial photographs, and published geclogic
reports for the area of concern. Structural geclogy may include
mapped lineament traces from aerial photography or topographic
maps and any published structural geologic reperts for the area
of concern;

{c) Areal and vertical distribution of aguifers with
seasonal differences in head and the name(s) of the stratum (or
strata) in which the water is found;

(d) Location and depth of all oil and gas wells within the
proposed permit area for both surface and underground mines;

(e} For underground mining operations, indicate whether or
not there will be a gravity discharge; and
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(f) A statement of the result of test borings or core
samples from the permit and adjacent areas including:

(1) The results of test borings including the
lithologic logs of the drill holes displaying the physical
properties and thickness of each stratum encountered which the
applicant has made at the area to be covered by the permit, or
other equivalent information and data in a form satisfactory to
the Commissioner including the structural geology, thickness of
the coal seam to be mined, location of subsurface water, if
encountered, and an analysis of the chemical and physical
properties, including but not limited to the sulfur content of
any coal seam, the chemical analysis of potentially acid or
toxic-forming sections of the overburden, and the chemical
analysis of the stratum lying immediately underneath the coal to
be mined: Provided, that information which pertains only to the
analysis of the chemical and physical properties of the coal,
except information regarding such mineral or elemental contents
which are potentially toxic in the environment, shall be kept
confidential and not a matter of public record;

(2) Premining overburden sampling and analysis or
previous experience and correlation data, shall be made a part of
each permit application for all acid-producing seams. Overburden
sampling and analysis is to be performed in accordance with
standard procedures set forth in Environmental Protection Agency
Manual No. 600/2-78-054 (Field and Laboratory Methods Applicable
to Overburdens and Minescils) or other methods approved by the
Commissioner;

(3) For standard room and pillar mining operations,
the thickness and engineering properties of clays or soft rock
such as clay shale, if any, in the stratum immediately above and
below each coal seam to be mined;

(4} Cross sectional or areal maps illustrating faults,
crop lines, dip/strike, synclines, anticlines and other known
geologic structural features which have a bearing on the
extraction of the coal and/or the hydrologic regime. The maps
shall be accompanied by a detailed description of the illustrated
data including a brief description of the degree of fracturing
and weathering noted during the exploration drilling if it is
believed to have a potential influence on the extraction of the
coal and/or the hydrologic regime;

(5) An explanation of the anticipated potential
impacts of the proposed mining operation on the hydrelegy and
gecleogy of the area; and
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(6) An applicant may be granted a waiver for the
requirements of parts (1) and (3) cf this paragraph tEy—of-this
subsecstion~only after the Commissioner finds in writing that the
collectlon and analys;s of such data is unnecessary because other
CommlsSLOner, prov1ded that in areas where mlnlng history has
shown acid production to be a pOSSlblllty, or in acid producing
seams in areas with no prior mining history, site specific
overburden sampling and analysis data shall be required.

3.24 Protection of Adiacent Operations. Surface mining
activities shall be designed to protect disturbed surface areas,

including spoil disposal sites, so as not to endanger any present
or future operations of either surface or underground mining
activities.

3.25 Transfer, Assignment or Sale of Permit Rights and
Obtaining Approval;: Sale, Conveyance or Assumption of Control or

Ownership of an Operation.

(a) The Commissioner may grant written approval of the
transfer, assignment or sale of a permit under the following
terms and conditions:

(1) The applicant shall affirmatively demonstrate to
the Commissioner that a bond in the full amount of that reguired
for the permit will be kept in full force and effect before,
during, and after the transfer, assignment, or sale.

(2) The application for transfer, assignment, or sale,
shall set forth on forms prescribed by the Commissioner, the
information required in paragraphs (1) through (6), subsection
(a), Section 9; and paragraph (9) subsection (a} of Section 9,
subsections (d) and (f) of Section 9; paragraph (10}, subsection
(a) of Section 10; and paragraph (5) subsection (b) of Section 18
of the Act and paragraphs (a), (b}, (¢), (4), (i), (3), and (k)
of subsection 3.1 of these regulations.

(3) The applicant for transfer, assignment or sale of
a permit shall, upon filing of the application with the
Commissioner, give notice of the filing in a newspaper of general
circulation in the locality of the operation. The notice shall
be in the form of a legal advertisement containing information as
set forth on forms provided by the Commissioner, the name and
address of the original permittee and the permit number and shaill
provide for a thirty (30) day comment period. Any person whose
interests are or may be adversely affected, may submit written
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comments to the Commissioner within thirty (30) days of the date
of publication.

(4)y Approval of the application for transfer,
assignment, or sale of a permit may be granted upon a written
finding by the Commissioner that the applicant is eligible to
receive a permit in accordance with paragraphs (b) and (c) of
subsection 3.31 of these regulations, has submitted a performance
bond or other guarantee or will be covered by the bond of the
original permittee, and will conduct mining operations in
accordance with the purposes and intent of the Act, these rules
and regulations, and the terms and conditions of the permit.
Such findings will be based on information set forth in the
application for transfer, assignment, or sale and any other
infermation made available to the Commissioner. Such approval

h .

approval, such_apnroval shallfbe 1mmed1ate1v withdrawn.

(5) The Commissioner shall notify the permittee, the
successor, all commentors, and the Charleston field office of the
Office of Surface Mining Reclamatlon and Enforcement of his
findings.

(6) The successor shall immediately notify the
Commissioner upon consummation of the transfer, assignment, or
sale,

(7) Each application for a transfer, assignment or
sale of a permit shall contain a sworn statement as follows: “The
information contained in this application is true and correct to
the best of my knowledge and belief." Such statement shall be
signed by an accountable official of the applicant and shall be
notarized. - - - -

(k) Any person who, through whatever means, assumes
ownership or control directly or indirectly of a surface mining
and reclamation operation shall become responsible for the
correction of all outstanding unabated vioclations. The payment
of all delinquent civil penalties and unpaid reclamation fees for
the operation remain the responsibility of the prior permittee,
unless it is determined by the commissioner pursuant to
subsection 2.83 of these regulations that the person assunring
control owned or controlled the operation at the time such
penalties or fees were incurred. :
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(c) A permittee who wishes to assign the mining operation
through an agreement, contract, job contract, etc., to another
person, but retain the permit must:

(1) request prior written approval of such assignment
on forms prescribed by the Commissioner. Under this arrangement
the permittee remains subject teo all provisions of the Act, these
rules and regulations, and the terms and conditions of the

permit;

(2) 2advertise the application pursuant to subparagraph
(3), paragraph (a) of this subsection; and

(3) Provide, with respect to the assignee, the
ownership and control information required by paragraphs (a),
(b, (c), (d), (i), (j), and (k) of subsection 3.1 of these

regulations.

(@) Each assignee who will function as an operator pursuant
to the provisions of paragraph (c) of this subsection, shall be
subject to the eligibility regquirements of paragraphs (c) and (d)
of subsection 3.31 of these regulations.

(e) The sale or other conveyance of a surface cecal mining
and reclamation operation which has outstanding violation(s),
ocutstanding civil penalties, or reclamation fees, or the sale or
other conveyance of any interest in any entity with outstanding
violations, penalties, or fees, or the sale or conveyance of an
entity which owns or controls an entity, or is owned or
controlled by an entity which owns or controls a surface coal
mining and reclamation operation with an outstanding vielation,
penalties or fees shall not in any way affect the application of
the permit block sanction set forth in these regulations.

3.26 Permit Renewals and Permit Extensions.

(a) Aall active surface mining operations shall be subject
to the renewal requirements, and provisions for issuance of the
renawal, of Section 19 of the Act. Those operations which have
been granted inactive status in accordance with Subsection 14.11
of these regulations, shall also be subject to the renewal
regquirements of Section 19 of the Act. Applications shall be
filed on forms provided by the Commissioner and shall contain at
a minimum the following information:

(1) The name and address of the permittee, location of
the permit area including the county, the magisterial district,
the nearest post office and the permit number;
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{(2) A statement that the terms and conditions of the
preplan are being satisfactorily met;

(3) A statement that the operation is in compliance
with the applicable environmental protection standards of the aAct
and these rules and regqulations;

(4) A statement that the performance bond and insurance
policy for the operation will continue in effect;

{(5) A progress map of an approved size and scale as the
proposal maps for all operations except those operations which
have obtained a bond release or those operations with no
disturbance and which have not started into operation;

(6) Each application for a permit renewal shall contain
a sworn statement as follows: "The information contained in this
application is true and correct to the best of my knowledge and
belief." Such statement shall be signed by an accountable
official of the applicant and shall be notarized; and

(7) A copy of the proposed newspaper advertisement in
accordance with subsection (a) Section 20 of the Act and
subsection 3.2 of these regulations.

(b) Each application for renewal of a permit shall be
administratively complete prior to public notice. The
Commissioner shall notify the appropriate agencies of the
application for renewal as required in subsection (a) of Section
20 of the Act, :

(c) Any person having an interest which is or may be
adversely affected by the decision on the application, or an
officer or a head of a Federal, State, or local government
agency, may request in writing that the Commissioner heold an
informal conference on the application for a permit renewal.

(1) The reguest shall:

(A) Briefly summarize the issues to be raised by
the requestor at the conference;

(B) State whether the reguestor desires to have
the conference conducted in the locality of the proposed
operation; and

{(C) Be filed with the Commissioner no later than
thirty (30) days after the last publication of the newspaper
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advertisement required under subparagraph (7) of paragraph (a) of
this subsection.

(2) Except as provided in paragraph 3 of this
subsection, if any informal conference is reguested the
Commissioner shall hold an informal conference within a
reasonable time following the receipt of the request. The
informal conference shall be conducted as follows:

(A If requested, it shall be held in the
locality of the proposed surface mining and reclamation
cperation. .

(B) The date, time, and location of the informal
conference shall be sent to the applicant and other parties to
the conference and advertised by the Commissiconer in a newspaper
of general circulation in the locality of the proposed surface
mining and reclamation operation at least two (2) weeks before
the scheduled conference.

(C) If requested in writing by a conference
requestor at a reasonable time before the conference, the
Commissioner may arrange with the applicant to grant parties to
the conference access to the proposed permit area and, to the
extent that the appllcant has the right to grant access to it, to
the adjacent area prior to the established date of the conference
for the purpose of gathering information relevant to the
conference.

(D) The conference shall be conducted by the
Commissioner, who may accept oral or written statements and any
other relevant information from any party to the conference. An
electronic or stenographic record shall be made of the
conference, unless waived by all the parties. The record shall
be maintained and shall be accessible to the parties of the
conference until final release of the applicant’s performance
bond or other equivalent guarantee.

(3) If all parties requesting the informal conference
withdraw their request before the conference is held, the
informal conference may be cancelled.

(d) A time extension of sixty (60) days may be granted by
the Commissioner for permit renewal which has been submitted but
is logistically impractical to process before the expiration
date.
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(e) Extensions of time for a permit as provided in
paragraph (e) of Section 8 of the Act shall be specifically set
forth in a written approval and made part of the permit. Such
extension shall be made public by the Commissioner.

(f) Extensions of the initial permit term in excess of five
(5) years as provided in paragraph (c) of Section 8 of the Act
may be granted upon written request by the applicant. Such
request shall be accompanied by a written verification. Any
permit extension which is approved under this paragraph shall be
reviewed by the Commissioner at its mid-term or every five (5)
years, whichever is more fregquent.

3.27 Pernit Revisions.

(a) Each request for a permit revision will be submitted on
forms prescribed by the Commissioner which shall be signed by the
accountable official of the applicant and shall be notarized.

(b} Each application for a permit revision shall be subject
to review and approval by the Commissioner. Each application
shall be reviewed by the Commissioner to determine if an updated
probable hydrologic conseguences determination or cunmulative
hydreologic impact assessment is required. The Commissioner shall
make a determination, on the basis of information provided in the
permit revision application, whether or not the revision is of a
significant or non-significant nature. The following criteria
shall provide guidance for making such a determination.

(1) Where the permit revision constitutes a
significant departure from the terms and conditions of the
existing permit which may result in a significant impact in any
of the following areas, it shall be deemed to be a significant
revision and be subject to the public notice reguirements of
paragraphs (a) and (b) of subsection 3.2 of these regulations:

(A} The health, safety, or welfare of the public;

(B) The hydrologic balance in the area of
operation;

(C) The postmining land use;

{D) Areas prohibited from mining pursuant tc the
provisions of subsection (d) Section 22 of the Act; and
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(E) An individual’s legal right to receive
notice, as prescribed by the provisions of these rules and
regulations.

{2) Where the permit revision constitutes only an
insignificant departure from the terms and conditions of the
approved permlt, it shall be deemed to be a non-significant
revision requiring no public notice.

‘ (c) The Commissioner may require reascnable revisions
to surface mining permits or prospecting approvals where such
revisions are necessary to assure compliance with the Act and
these regulations; provided, that the Commissioner shall notify
the permittee that such revisions are necessary and shall provide
a reasonable time for compliance.

3.28 Incidental Boundary Revisions (IBRs).

(a) Azi-Incidental Boundary Revisions (IBRs) shaii-be
granted-in-seccordance-with-paragraph-{2;-subsection-{tar-Section
39-of-the-Aet-and-shall be limited to-edditiemal-arems-ef
dtsturbanee—resuittng-frem shifes-in-permit-boundaries-erminor
shifts or extensions of the permit boundary into non-coal areas
or areas where any coal extraction is incidental to or of only
secondary con51deratlon to the intended purpose of the IBR. IBRsS

overbonded hy another wvalid Derm;t aﬁa”for whlch full llablllty

is assumed_in wr;tlng by the successive permittee. Incidental

Boundary Revisions shall not be granted for any prospecting
operations,; or to abate a violation where encroachment bevond the

ermit bounda
cevered under the IBR fcr encroachment is deleted from the

permitted area and transferred to the encroachment area.

IBRe-shali-aise-inctuse-the- deietton-ef-bended-aereage-which
ts-everbended—by—anether-vait& permit-and-for-whieh-fuild
Pimpiliey— is—assumed-in-writing-by-the-successive-permittee,

(b) General. zn-additien-te-the-infermatien~-reguired-by
paragraph-{2}-subsection-{ar-Section-1i5-ef-tha-pct-the-following
reguirements-shaii- be-mee+Applications for IBR shall be as
follows: :

(1) The application shall be filed on forms provided
by the Commissioner.

(2) TFor purposes of surface mining operations, the
maximum total acreage to be permitted under one or more IBR(8)
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shall not exceed twenty (20) percent of the original permitted
acreage or a maximum of fifty (50) acres, whichever is less,
throughout the life of the permit. Acreage limitation for IBR(s)
on underground mining operations shall be limited to one hundred
flfty (150) percent of the original permltted acreage or a
maximum of fifty (50) acres, whichever is less, throughout the
life of the permits; Provided, That the Director mav grant a
waiver specifying larger acre limits for umdergreund-eperations
where the-sirze-and-compiexity-eleariy-rasuires-mere-than-£ifey
fse}-aeres-fer deve&epment-ef-atr-shafta-—fanways-—vent-heies-
ese-the a t

areas, eté.
{(3) The application shall be accompanied by adequate

(4) The application shall be accompanied by a map
showing the areas covered by the IBR.

(8) The application shall be accompanied by a
reclamation plan for the area of the IBR which is consistent with

the existing reglamation plan.

(36) AII-IBRLs-for-a-parmit-wiiiThe appllcat;on shall
be subject to review and approval by the Commissioner.

(4c) NeAn IBR-te-a-permit may not be implemented by any
operator until written approval of the Commissioner has been
granted. :

(5d) The Commissioner shall make the following findings
prior te approval of an IBR:

(&) The IBR does not constitute a change in the
postmining land use.

(B} The IBR will only involve lands for which the
approved PHC is applicable.

(C) The IBR does not constitute a change in the
method of mining.

(D) The IBR will not result in adverse
environmental impacts of a larger scope or different nature from
those described in the approved permit.
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(E) The IBR will facilitate the orderly and
continuous conduct of mining and reclamation operations.

(F) Except for underground operations, an area
permitted under an IBR must be contiguocus to the original
permitted area.

---------- {6y==~Ali-provisians-of-the-IBR-which-diffar-Erom-the
originai-parmit-shati-meet~the-reguiremants—-eof-the-act-and
reguiatiens--except-as-provided-in-this-subseskionc

(ee) Upon review of an application for an Incidental
Boundary Revision, the Commissioner may reguire an advertisement
to be published which provides for a ten (10) day public comment
period. The advertisement shall contain such information as set
forth on a form prescribed by the Commissioner.

3.29 Variance.

(a) Approximate Original Contour. All permits approved
with variances from approximate original contour shall be
reviewed by the Commissioner two and one-half (2 1/2) years after
issuance to determine whether or not the operation is proceeding
in accordance with the terms of the variance.

(b) Contemporaneous Reclamation. The Commissioner may
grant a request for variance from contemporaneous reclamation in
accordance with paragraph (16), subsection (b), Section 12 of the
Act, if such request is made a part of the surface mining permit
application or a subsequent revision to a permit, and if the area
reserved for the underground mining operation is permitted under
a separate permit. If the underground mining operation is not
activated within three (3) years of the date of issuance of the
permit, the permit shall terminate, unless extended as provided
for in subsection (e}, Section 8 of the Act. Upon termination of
the permit, the mine site shall be reclaimed in accordance with
the Act, these regulations, and the reclamation plan approved in
the permit.

(¢) Any person desiring a variance under paragraph (b) of
this subsection shall file with the Commissioner complete
applications for both the surface mining activities and
underground mining activities which are to be combined. The
reclamation and operation plans for these permits shall contain
appropriate narratives, maps, and plans which:
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(1) Show why the propesed underground mining
activities are necessary or desirable to assure maximum practical
recovery of the coal;

(2) Show how multiple future disturbances of surface
lands or waters will be aveoided;

(3) Identify the specific surface areas for which a
variance is sought and the sections of the Act or these
regulations from which a variance is being sought;

(4) Show how the activities will comply with
subsections 3.24 and 14.13 of these regulations;

(5) Show why the variance sought is necessary for the
implementation of the proposed underground mining activities;

(6) Provide an assessment of the adverse environmental
consequences and damages, if any, that will result if the
reclamation of surface mining activities is delayed; and

(7) Show how offsite storage of spoil will be
conducted to comply with the requirements of the Act and
subsection 14.14 of these regulations.

(d) Issuance of Permit. A permit incorporating a variance
granted under paragraph (b) of this subsection may be issued by
the Commissioner if it is first determined, in writing, upon the
basis of a complete application filed in accordance with this
subsection, that:

(1) The applicant has presented, as part of the permit
application, specific, feasible plans for the proposed
underground mining activities;

(2) The proposed underground mining activities are
necessary or desirable to assure maximum practical recovery of
the mineral resources and will avoid multiple future disturbances
of surface land or waters;

{(3) The applicant has satisfactorily demonstrated that
the applications for the surface mining activities and
underground mining activities conform to the requirements of the
Act and these regulations and that all other permits necessary
for the underground mining activities have been issued by the
appropriate authority;

68




Title 38
CSR 2
Section 3

(4) The surface area of surface mining activities
proposed for the variance has been shown by the applicant to be
necessary for implementing the proposed underground mining
activities;

(5} No substantial adverse environmental damage,
either onsite or offsite, will result from the delay in
completion of reclamation;

(6) The operations will, insofar as a variance is
authorized, be conducted in compliance with the reguirements of
subsections 3.24 and 14.13 of these regulations;

(7) Provisions for offsite storage of speil will
comply with the regquirements of the Act and subsection 14.14 of
these regulations.

(8) Liability under the performance bond redquired to
be filed by the applicant will be for the duration of the
underground mining activities and until all requirements of the
Act and these regulations have been complied with.

(9) The permit for the surface mining activities
contains specific conditions:

(&) Delineating the particular surface areas for
which a variance is authorized;

(B) Identifying the applicable provisions of the
Act and these regulations;

(C) Providing a detalled schedule for compliance
with the provisions of this subsection.

(e} Variances granted under paragraph (b) of this
subsection shall be reviewed by the Commissioner no later than
three (3) years from the dates of issuance of the permit and any
permit renewals.

3.30 Federal or State Highway or Other Construction
Exenption.

{(a) To qualify as a Federal or State highway or other
construction project, the construction must be funded fifty
percent (50%) or more by the Federal or State government and once
the exemption is granted, the person doing the construction must
have on site available for inspection, the following:
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(1) Descriptions of the project to include, but not be
limited to, the exact location of the limits of all of the area
to be affected by the construction; and

{2) Authorization from the agency or agencies
providing the funding and, if different, the agsncy or agencies
responsible for the construction, giving permission to proceed
and the amount of funding provided as a percent of the total
project cost.

(b} The extraction of cecal shall be limited to areas within
the highway right-of-way or within the boundaries of the area
directly affected by other construction activities.

3.31 Findings - Pernmit Issuance.

(a) The Commissioner shall review an application for a
permit, a permit revision, or a permit renewal, written comments
and objections submitted relative to the application, records of
any informal conference or hearing held relative to the
application, and issue a written decision either granting,
requiring modification of, or denying the application. If an
informal conference is held, the decision shall be made within
thirty (30) days of the close of the conference, unless a later
time is necessary to provide an opportunity for an appeal. The
applicant for a permit or revision of a permit shall have the
burden of establishing that his application is in compliance with
all the requirements of the Act and these regulations.

(b} Based on the information provided by applicants for
surface mining permits pursuant to paragraphs (a), (b), (¢), (4),
(i}, (J), and (k) of subsection 3.1 of these regulations and any
other reasonably available information, the Commissioner will
compile and maintain an accurate and up-to-date computerized
listing of all persons who own or control surface mining
operations with outstanding unabated cessation orders, delinguent
civil penalties, delinguent reclarmation fees, and bond
forfeitures of record in the State since May 3, 1978. The
listing will include, to the extent reasonably possible, all
owners and controllers of the violator(s), described in paragraph
(c) of subsection 3.1 of these regulations. The Commissiocner
will make reasonable sfforts to determine the owners and
controllers of the permittee, the operator if different from the
permittee, and the lessor or mineral owner, where a contract
mining situation exists. The procedures and listings described
in this paragraph do not apply to notices of viclations and are
subject to rights of rebuttable presumption. The Commissioner is
not obligated to use this information to conduct a systematic
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review of all existing permits for the purpose of identifying and
subsequently suspending those, if any, which may have been
improvidently issued. )

The Commissioner will systematically prioritize the data
collection and data compilation effort required by this paragraph
on the ownership and control of violators in the following order: .
bond feorfeitures, outstanding unabated cessation orders,
delinquent civil penalties, and delinguent reclamation fees.

To accomplish this objective, the Commissioner will utilize
the data in the Federal Applicant Violator System, the Surface
Mining Information System, the Mine Safety and Health
Administration R.31 Data Base, and the Energy Information
Administration Data Base together with such other information as
may be readily available. In addition, the Commissioner will
make reasonable efforts to identify and include the Mine Safety
and Health Administration identification number for sites on the
violation listing.

The Commissioner will, using the computerized data bases,
review prior to permit issuance all applications received after
the effective date of these regulations and make all reasonable
efforts to determine at a minimum in each case whether
outstanding violations (except for notices of wviolations),
unabated cessation orders, delingquent civil penalties, and/or
bond forfeitures exist on the part of the applicant, the owners
or contrellers of the operator, and the lessor and entities
controlled by the lessor, (if the lessor retains rights to the
coal after extraction) and, if so, withhold approval of the
application until all violations are abated or otherwise resclved
in accordance with the recquirements of the Act and these
regulations.

Fhe-commissioner-witi-verify-by-nss-ef-information--updated
at-lenst-guarteariy--previded-pby-ati-bordering-statag-whiah
preduse—scoat-LOhier-Maryiand--Viveiniar-Kenktucky--and
Penmnsyivaniar-whether-any-eof-the-ewnerssecontroiiers-of-the
appiicant-andior-operater-and-the-lesser-have-unabated-cessation
erders--deltinguent~etvii-penatties-—andror-hond-forfaityres—in
these-states-and-withheid-apprevai-ef-the-appiication-antii-aid
known-vieliations-are-abated-or-othervwise-reseiveds

Where the information in the subject data bases is
incomplete and where the information is not available or has not
been made available to the Commissioner prior to issuance of the
permit, the Commissioner shall not be held in violation of any of
the regquirements of the Act and these regulations. However,
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where it is later determined that permits were improvidently
issued as a result of inadeguate information in the subject data
bases or other sources available at the time the permit is
issued, the Comnmissioner shall initiate the procedures set forth
in subsection 3.33 of this section.

(c} Based on reasonably available information concerning
Federal and State failure-to-abate cessation orders, unabated
Federal and State imminent harm cessation orders, delinguent
civil penalties, bond forfeitures where violations upecn which the
forfeitures were based have not been corrected, delinguent
abandoned mine reclamation fees, and unabated violations of
Federal and State laws, rules and regulations pertaining to air
or water environmental protection incurred in connection with any
surface mining operation, the Commissioner shall not issue the
permit if any surface mining and reclamation operations owned or
controlled by either the applicant or by any person who owns or
controls the applicant is currently in violation of the Act or
any other law, rule or regulation referred to in this paragraph.
In the absence of a failure-to-abate cessation order, the
Commissioner may presume that a notice of violation has been or
is being corrected to the satisfaction of the agency with
jurisdiction over the violation, except where evidence to the
contrary is set forth in the permit application, or where the
notice of violation is issued for nonpayment of abandoned mine
reclamation fees or civil penalties. If a current vieclation
exists, the Commissioner shall require the applicant or person
who owns or controls the applicant, before the issuance of the
permit, to either:

(1) Submit proof that the current violation has been
or is in the process of being corrected to the satisfaction of
the agency that has jurisdiction over the violation; or

(2) Establish that the applicant or any person owned
or controlled by either the applicant or any person who owns or
controls the applicant, has filed and is presently pursuing, in
good faith, a direct administrative or judicial appeal toc contest
the validity of the current viclation. If the initial judicial
review authority either denies a stay applied for in the appeal
or affirms the violation, then the applicant shall within thirty
(30) days submit the proof required under subparagraph (1) of
this paragraph.

{(3) Any permit that is issued on the basis of proof

submitted under subparagraph (1) of this paragraph that a
violation is in the process of being corrected, or pending the
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outcome of an appeal described in subparagraph (2) of this
paragraph, shall be conditionally issued.

(4) If the Commissioner makes a finding that the
applicant, or any person who owns or controls the applicant, or
the operator specified in the application, controls or has
controlled surface coal mining and reclamation operations with a
demonstrated pattern of willful viclations of the Act and these
regulations of such nature and duration and with such resulting
irreparable damage to the environment as to indicate an intent
not to comply with the Act, or these regulations, the permit
shall not be granted. Before such a finding becomes final, the
applicant or operator shall be afforded an opportunity for an
adjudicatory hearing.

(d) No permit application or application for a significant
revision of a permit shall be approved unless the application
affirmatively demonstrates and the Commissioner finds, in
writing, on the basis of information set forth in the application
or from information otherwise available that is documented in the
approval, the following:

(1) The application is complete and accurate and the
applicant has complied with all regquirements of the Act and these
regulations.

(2) The applicant has demonstrated that reclamation as
required by the Act and these regulations can be accomplished
under the reclamation plan contained in the permit application.

(3) The proposed permit area is:

(A) Not within an area under study or
administrative proceedings under a petition filed, to have an
area designated as unsuitable for surface coal mining operations,
unless the applicant demonstrates that before January 4, 1977, he
had made substantial legal and financial commitments in relation
to the operation covered by the permit application; or

(B) Not within an area designated as unsuitable
for mining and subject to the prohibitions or limitations of
subsection (d), Section 22, of the Act. -

(4) Where the private mineral estate to be mined has
been severed from the private surface estate, an applicant shall
also submit:
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() A copy of the written consent of the surface
owner for the extraction of coal by surface mining methods;

(B) A copy of the conveyance that expressly
grants or reserves the right to extract coal by surface mining
methods; or

(C) If the convevyance does not expressly grant
the right to extract the coal by surface mining methods,
documentation that under State law, the applicant has the legal
authority to extract the coal by those methods.

(5) The Commissiconer has made an assesswment of the
probable cumulative impacts of all anticipated coal mining on the
hydrologic balance in the cumulative impact area and has
determined that the proposed operation has been designed to
prevent material damage to the hydrologic balance outside the
permit area.

(6} The applicant has demonstrated that any existing
structure will comply with subsection (b), Section 29 of the Act,
and subsection 3.8 and Section 14 of these regulations.

(7) The applicant has paid all reclamation fees from
previous and existing operations.

(8) The applicant has satisfied the applicable
requirements for experimental practices, steep slope mining,
mountaintop removal mining, variances from approximate original
contour, variances for delay in contemporaneous reclamation,
prime farmland, auger mining, in situ processing, and coal
preparation plants not located within the permit area of a nine,
when such are proposed in the application.

(9) The applicant has, if applicable, satisfied the
requirements for approval of a long-term intensive agricultural
postmining land use.

(10) The operation would not affect the continued
existence of endangered or threatened species or result in
destruction or adverse modification of their critical habitats,
as determined under the Endangered Species Act of 1973 (16 U.S.C.
1531 et §eq.).

(11) The Commissioner has taken into account the effect
of the proposed permitting action on properties listed on and
eligible for listing on the National Register of Historic Places.
This finding may be supported in part by inclusion of appropriate
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permit conditions or changes in the operation plan protecting
historic resources, or a documented decision that the
Commissioner has determined that no additional protection
measures are necessary.

(12) For a proposed remining operation where the
applicant intends to reclaim in accordance with the regquirements
of subsection 14.16 of these regulations, the site of the
proposed operation is an area which was previously mined prior to
August 3, 1977.

(13) The applicant has provided evidence that liability
insurance in accordance with subsection 11.1 of these regulations
is in effect.

(e} If the application is approved, the Commissioner shall
require that the applicant file a performance bond as provided in
Section 11 of the Act and Section 11 of these regulations.

(f) After an application is approved, but before a surface
mining permit is issued, the Commissioner shall reconsider his
decision to approve the application, based on the compllance
review required by paragraph (¢) of this subsection in light of
any new information submitted under paragraph (n) of subsection
3.1 of these regulations. Permit revisions and permit renewals
are not subject to the provisions of this paragraph.

3.32 Permit Conditions, Each permit issued by the
Commissioner shall be subject to the following conditioens:

(a) The permittee shall conduct surface coal mining and
reclamation operations only on those lands that are specifically
designated as the permit area on the maps submitted with the
application and authorized for the term of the permit and that
are subject to the performance bond or other eguivalent guarantee
in effect pursuant to Section 11 of the Act and Section 11 of
these regulations.

(b} The permittee shall conduct all surface ccal mining and
reclamation operations only as described in the approved
appllcatlon, except to the extent that the cOmm1551oner otherwise

directs in the permit.

(c) The permittee shall comply with the terms and
conditions of the permit, all applicable performance standards of
the Act, and these regulations.
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(d) Without advance notice, delay, or a search warrant,
upon presentation of appropriate credentials, the permittee shall
allow the Commissioner to:

(1) Have the right of entry provided for in subsection
(a), Section 15 of the Act; and

(2) Be accompanied by private persons for the purpose
of conducting an inspection in accordance with subsection 18.2 of
these regulations when the inspection is in response to an
alleged violation reported to the Commissioner by the private
person.

(e) The permittee shall take all possible steps to minimize
any adverse impact to the environment or public health and safety
resulting from non-compliance with any term or condition of the
permit, including, but not limited to:

(1) Any accelerated or additional monitoring necessary
to determine the nature and extent of non-compliance and the
results of the non-compliance;

(2) Immediate implementation of measures necessary to
comply; and

(3) Warning, as soon as possible after learning of
such non-compliance, any person whose health and safety is in
imminent danger due to the non-conmpliance.

(f) As applicable, the permittee shall comply with
subsection 3.8 of these regulations and all applicable
performance standards for compliance, modification, or
abandonment of existing structures.

{(g) The operator shall pay all reclamation fees for coal
produced under the permit for sale, transfer or use.

(h) Within thirty (30) days after a cessation order is
issued for operations conducted under the permit, except where a
stay of the cessation order is granted and remains in effect, the
permittee shall either submit to the Commissioner the following
information, current to the date the cessation order was issued,
or notify the Commissioner in writing that there has been no
change since the immediately preceding submittal of such
information:

(1) Any new information needed to correct or update
the information previously submitted to the Commissioner by the
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permittee under paragraph (c¢), subsection 3.1 of these
regulations; or

(2} If not previously submitted, the information
required from a permit applicant by paragraph (c), subsection 3.1
of these regulations.

(i) The permittee shall update and furnish the Commissioner
on an annual basis the information required by paragraphs (b),
(¢) and (d) of subsection 3.1 of this section.

(jJ) The obligations established under the permit, the Act,
and these regulations shall continue regardless of whether the
permit has expired, or has been terminated, suspended, or
revoked. The performance bond and liability insurance shall
remain in effect throughout the life of the permit, any renewal
thereof, and the liability period necessary to ensure completion
of reclamatlon.

3.33 Improvidently issued permits: General Procedures.

(a) Where the Commissioner has reason to believe that an
1mprov1dently issued surface coal mining and reclamation permit
exlsts, he shall review the circumstances under which the permit
was issued. If, using the criteria set forth in paragraph (b) of
this subsectlon, the Commissioner finds that the permit was
improvidently issued, he shall take action in accordance with
paragraph (c) of thls subsection.

(b) A surface coal mining and reclamation permit shall be
determined to have been improvidently issued if under the
violations review criteria of the regulatory program at the tinme
the permit was issued:

(1) The permit should not have been issued because of
an unabated violation or a delinguent penalty or fee and the
violation, penalty or fee remains unabated or delinguent and is
not the subject of a good faith appeal, or an abatement plan or
payment schedule with which the permittee or other person
responsible is complying to the satisfaction of the responsible

agency;

{(2) The permit was issued on the presumption that a
notice of violation was in the process of being corrected toc the
satisfaction of the agency with jurisdiction over the violation,
but a cessation order subsequently was issued; or
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(3) The permittee was linked to a violation, penalty
or fee through ownership or control, under the vielation review
criteria of the regulatory program at the time the permit was
issued and an ownership or control link between the permittee and
the person responsible for the violation, penalty or fee still
exists, or when the link was severed the permittee continues to
be responsible for the wviolation, penalty or fee.

(c) When the Commissicner finds, under paragraph (b) of
this subsection, that because of an unabated violation or a
delinguent penalty or fee, a permit was improvidently issued, he
shall take one or more of the following remedial measures:

(1) Implement, with the cooperation of the permittee
or other person responsible, and the responsible agency, a plan
for abatement of the violation or a schedule for payment of the
penalty or fee;

(2) Impose on the permit a condition reguiring that in
a reasonable period of time the permittee or other person
responsible abate the violation or pay the penalty or fee;

(3) Suspend the permit until the viclation is abated
or the penalty or fee is paid; or

(4) Rescind the permit in accordance with paragraph
(d} of this subsection.

(d) When the Commissioner elects to rescind an
improvidently issued permit, he shall serve on the permittee a
notice of proposed suspension and rescission which includes the
reasons for the finding and states that:

(1) After a specified period of time not to exceed
ninety (90) days, the permit automatically will become suspended,
and not to exceed ninety (90) days thereafter rescinded, unless
within those periods the permittee submits proof, and the
regulatory authority finds, that:

() The finding of the Commissioner under
paragraph (b) of this subsection was erroneous;

(B) The permittee or other person responsible has
abated the violation on which the finding was based, or paid the
penalty or fee, to the satisfaction of the Commissioner;

(C} The violation, penalty or fee is the subject
of a good faith appeal, or of an abatement plan or payment
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schedule with which the permittee or other person responsible is
complying to the satisfaction of the responsible agency; or

(D) Since the finding was made, the permittee has
severed any ownership or control link with the person responsible
for, and dces not continue to be responsible for, the violation,
penalty, or fee.

(e} Cessation of Operations. After permit suspension or

rescission, the permittee shall cease all surface mining
operations under the permit, except for violation abatement and
for reclamation and other environmental protection measures as
required by the Act and these regulations and the terms and
conditions of the permit.

(f) The permittee may file an appeal for administrative

review of the notice in accordance with the provisions of
paragraph-{3¥3; subsection (de), Section 17 of the Act.
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38-2-4, Haulageways or Access Roads.

4.1 Road Classification Svsten.

(a) Each road, as defined in subsection 2.58 of these
regulations shall be classified as either a primary rocad or an
infrequently used access road.

{1} A primary road is any road which is:
(i) Used for transporting cocal or spoil;

{(ii) Freguently used for access or other purposes
for a period in excess of six months; or

(iii) To be retained for an approved postmining
land use.

(2) An infrequently used access road is any road not
classified as a primary road.

4.2 Plans and Specifications.

{a) Each application for a surface coal mining and
reclamation permit shall contain plans and specifications for
each road to be constructed, used, or maintained within the
proposed permit area. The plans and specifications shall include
a map, appropriate cross sections, design drawings and
specifications for road widths, gradients, surfacing materials,
cuts, f£ill embankments, culverts, bridges, drainage ditches, low-
water crossings, and drainage structures. These shall include at
a minimum:

{1) A plan view of the road drawn to scale showing:
(A) The station base line;
{(B) Location of culverts;
(C) Flow directions;

(D) Location of intermittent or perennial
streams; and

(E) Other pertinent data as required by the
Commissioner.

80




Title 38
CSR 2
Section 4

(2) A surveyed profile or a profile drawing drawn to
scale developed from a topographic contour map of sufficient
scale and detail to provide the necessary level of accuracy
showing:

(A) Profile of finished road surfaces;
(B) Location and size of culverts;

(C) Station elevations;

(D) Profile of original ground; and
(E} Percent grades.

(3) A typical cross-section or sections showing:

(A} Culvert placement;

(B) Slope of culvert;

(C} Fill material;

(D) ©Original ground;

(E) Ditches; and

(F) Sediment control devices.

(4) Construction specifications which explain in
detail: :

(A) Excavation;
(B) Selection and placement of materials;
(C) Vegetative protection against erosion;
(D} Road surfacing; and
(E) Drainage and sediment control measures.
(5) A description of the plans to remove, reclaim, and

abandon each road that would not be retained under an approved
postrmining land use, and the schedule for removal, reclamation,

and abandonment.
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(6) The center line of the proposed haulageways or
access roads shall be visibly marked or delineated by visible
offset markings on the site at one hundred feet (1007) intervals
at the time of preinspection. Preexisting haulageways or access
roads shall be exempt from this requirement.

(7) The plans, drawings, and design specifications for
roads shall be prepared and certified by, or under the direction
of, a qualified registered professional engineer or a cqualified
licensed land surveyor with experience in design and construction
of roads. The engineer or land surveyor shall certify that the
design and construction of the road meets requirements of the
Act, these rules and regulations, current prudent engineering
practices, and any other design criteria established by the
Commissioner.

4.3 Stream Crossings.

{a} No part of any rocad shall ke located in the channel of
an intermittent or perennial stream unless specifically approved
by the Commissioner in accordance with the following:

(1) Reoads shall be located to minimize downstreanm
sedimentation and flooding.

(2) Drawings and specifications must be provided for
each proposed road crossing of an intermittent or perennial
stream, as necessary for approval of the road by the Commissioner
in accordance with subsection 4.2 of this section.

(3) A description must be provided indicating measures
to be taken to obtain approval of the Commissioner for alteration
or relocation of a natural stream channel under subsection 5.2 of
these regulations.

(4) The drawings and specifications for low-water
crossings of perennial or intermittent stream channels must
indicate measures to be taken so as to maximize the protection of
the stream in accordance with subsection 5.3 of these
regulations. -

4.4 Existing Haulageways or Access Roads. Where existing

roads are to be used for access or haulage and it can be
demonstrated that reconstruction to meet the design and
construction requirements of this section would result in greater
environmental harm and the drainage and sediment contreol
requirements of Sectien 5 of these regulations can otherwise be
met, subparagraphs (1) and (2), paragraph (a), of subsection 4.6
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and subparagraphs (2) (A) and (B) paragraph (a) of subsection 4.7
of this section will not apply.

4.5 Infrequently Used Access Roads. Access roads

constructed for and used only to provide infreguent service to
facilities used in support of mining and reclamation operations
may be exempt from the requirements of this section with the
exception of the requirements of subsecticns 4.1, 4.8(a), 4.9 and
4.10. I

4,6 Construction.

(a) Construction of haulageways or access roads shall be
done in accordance with the following:

(1) The overall grade shall not exceed ten percent
(10%).

(2) The maximum pitch grade shall not exceed fifteen
percent (15%) for three hundred feet (300’) in each one thousand
feet (1,0007);

(3) The surface shall pitch toward the ditch line at
the minimum slope of one=-half inch (1/2") per foot of surface
width or shall be crowned at the minimum slope of one-half inch
{(1/2") per foot of surface width as measured from the center

line;

(4) The grade on switchback curves shall be reduced to
less than the appreoach grade and should not be greater than ten
percent (10%); and

(5) Cut slopes shall not be steeper than 1:1 in soils
or 1/4:1 in rock.

(b} All grade measurements and linear measurements in this
section shall be subject to a tolerance of two percent (2%). ALl
angles in this section shall be measured from the horizontal and
shall be subject to a tolerance of five percent (5%).

4.7 Drainage Design.

(a) All drainage designs of haulageways or access roads
shall be in accordance with the following:

(1) A ditch shall be provided on both sides of a
throughcut and on the inside shoulder of a cut-fill section, with
ditch relief culverts being spaced according to grade. Water
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shall be intercepted or directed around and away from a
switchback. All ditch lines shall be capable of passing the peak
discharge of a ten (10) year, twenty-four (24) hour precipitation
event. Where super elevation to the inside of a curve will
improve the safety of a haulrocad such as in the head of a hollow,
a ditch line may be located on the outside shoulder of cut fill
section if the ditch line is designed so that it will remain
stable and that drainage control is also provided for water on
the outside of the curve.

(2) Ditch relief culverts shall be installed wherever
necessary to insure proper drainage of runoff water beneath or
through the haulageways or access road, according to the
following specifications:

(A) Road Grade in Percent: Spacing of Culverts in Feet

0=5 300-800
6-10 200-300
11-15 ' 100-200

(B) The culvert shall cross the haulageway or
access road at a thirty (30) degree horizontal angle downgrade
with a minimum grade of three percent (3%) from inlet to outlet,
except in intermittent or perennial streams where the pipe shall
be straight and coincide with the normal flow;

(C) The inlet end shall be protected by a
headwall of durable material and the slope at the cutlet end
shall be protected with an apron of rock riprap, an energy
dissipator or other similar structure;

(D} The culvert shall be covered by compacted
£ill to a depth of one foot (1/) or half the culvert diameter,
whichever is greater, unless heavy duty pipe regquiring less cover
is used, and the applicant provides details of the alternate
design, with supporting documentation, to the Commissioner and
receives approval thereof;

(E) Alternative design criteria for culverts may
be approved by the Commissioner where the design criteria of this
section is demonstrated to be impractical or unnecessary; and

(F) The cross sectional area of all culverts
installed on haulageways and access roads shall be adequate to
pass the peak discharge storm runoff from a one (1) year twenty-
four (24) hour precipitation event from the contributing
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watershed, but in nc event shall the cross secticnal area be less
than one hundred square inches.

(b) Culverts, bridges or other structures shall be used to
cross intermittent or perennial streams. During construction,
consideration shall be given to such factors as weather
conditions, season of the year, time perieod for construction,
etc., in order to minimize adverse impacts on the water gquality
and to the stream channel. These structures shall be capable of
pa551ng the peak flow for a ten (10) year, twenty-four (24) hour
precipitation event from the contributing watershed. Structures
of a lesser design capacity may be approved.by the Commissioner
if the flow through capacity of the structure itself is at least
equal to or greater than the flow capacity of the stream channel
as measured immediately upstream and downstream of the crossing;
provided that the structure shall pass the peak of a one (1)
year, twenty-four (24) hour precipitation event.

4.8 Performance Standards.

(2a) Each road shall be located, designed, constructed,
reconstructed, used, maintained, and reclaimed so as to:

(1) Control or prevent erosicn, siltation, and the air
pollution attendant to erosion, including road dust as well as
dust cccurring on other exposed surfaces, by measures such as
vegetating, watering, using chemical or other dust suppressants,
or otherwise stablllzlng all exposed surfaces in accordance with
current, prudent engineering practices;

(2) Control or prevent damages to fish, wildlife, or
their habitat and related environmental values;

(3) Control or prevent additional contributions of
suspended solids to stream flow or runcff outside the permit
areaj;

(4) Neither cause nor contribute to, directly or
indirectly, the violation of State or Federal water quality
standards applicable to receiving waters;

(5) Refrain from seriously altering the normal flow of
water in streambeds or drainage channels;

(6) Prevent or control damage to pubklic or private
property, including the prevention or mitigaticon of adverse
effects on lands within the boundaries of units of the National
Park System, the National Wildlife Refuge System, the Naticnal
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System of Trails, the National Wilderness Preservation Systemn,
the Wild and Scenic Rivers System, including designated study
rivers and National Recreation Areas designated by Act of
congress;

(7) Use non-acid and non-toxic forming substances in
road surfacing.

(b) All sediment control structures shall have an adeguate
sediment storage volume and detention time. The optimum design
factor for achieving this criteria is 0.125 acre/feet for each
acre of disturbed area within the watershed of the structure;
however, lesser storage values may be approved by the
Commissioner.

4.9 Maintenance.

(a) A road shall be maintained to meet the performance
standards of this part and any additional criteria specified by
the Commissioner.

(k) A road damaged by a catastrophic event, such as a flood
or earthquake, shall be repaired as scon as is practicable after
the damage has occurred.

4.10 Reglamation. A road not to be retained under an
approved postmining land use shall be reclaimed in accordance
with the approved reclamation plan as soon as practicable after
it is no longer needed for mining and reclamation operations.
This reclamation shall include:

(a) Clesing the road to traffic;

(b) Removing all bridges and culverts unless approved as
part of the postmining land use;

(c) Removing or otherwise disposing of road-surfacing
materials that are incompatible with the postmining land use and
revegetation requirements;

(d) Reshaping cut and fill slopes as necessary to be
compatible with the postmining land use and to complement the
natural drainage pattern of the surrounding terrain;

(e} Haulageways or access roads shall be abandoned in
accordance with the following: .
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(1) Prior to abandonment of haulageways oOr access
recads, efforts shall be made to prevent erosion by the use of
culverts, water bars or other devices. Water bars or earth berms
shall be installed according to the following table of spacings:

Percent Grade of Haulageway Spacing of Water Bars
or Access Road in Lineal Feet
2 250
5 138
10 80
15 60
20 45
Above 20 25

(2) TUpon abkandconment, all areas of haulageways or
access roads shall be immediately seeded and mulched.

(f) Scarifying or ripping the roadbed; replacing topsoil or
substitute material, and revegetating disturbed surfaces in
accordance with Section 9 of these regulations.

4,11 Primarv Roads.

(a) Primary roads shall meet the requirements of this
section and the following additional requirements:

(1) The construction or reconstruction of primary
roads shall be certified in a report to the Commissioner by a
qualified registered professional engineer, or a licensed land
surveyor with experience in the design and construction of roads.
The report shall indicate that the primary road has been
constructed or reconstructed as designed and in accordance with
the approved plan.

(2) Each primary road embankment shall have a minimum
static factor of 1.3.

(3} To minimize erosicn, a primary road shall be
located, "insofar as is practicable, on the most stable available
surface.

{(4) Fords of perennial or intermittent streams by
primary roads are prohibited unless they are specifically
approved by the Commissioner as temporary routes during periods
of road construction. ' :
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(5) Each primary road shall be constructed or
reconstructed and maintained to have adequate drainage control,
using structures such as, but not limited to, bridges, ditches,
cross drains, and ditch relief drains. The drainage control
system shall be designed to safely pass the peak runoff from a
ten (10) year, twenty-four (24) hour precipitation event.

(6) Drainage pipes and culverts shall be installed as
designed, and maintained in a free and operating condition and to
Prevent or control erosion at inlets and outlets; ) L

(7) Drainage ditches shall be constructed and
maintained to prevent uncontrolled drainage over the road surface

and embankment;

(8) Culverts shall be installed and maintained to
sustain the vertical soil pressure, the passive resistance of the
foundation, and the weight of vehicles using the road;

(9} Natural stream channels shall not be altered or
relocated without the prior approval of the Commissioner; and

(b) Except as provided in subsection 4.3 of this section,
structures for perennial or intermittent stream channel crossings
shall be made using bridges, culverts, low-water crossings, or
other structures designed, constructed, and maintained using
current, prudent engineering practices. The Commissioner shall
ensure that low-water crossings are designed, constructed, and
maintained to prevent erosion of the structure or stream bed and
additional contributions of suspernded solids to stream flow.

(¢) Primary roads shall be surfaced with material approved
by the Commissioner as being sufficiently durable for the
anticipated volume of traffic and the weight and speed of
vehicles using the road.

4.12 Other Transportation Facilities.

(a) Railroad loops, spurs, sidings, surface conveyor
systems, chutes, aerial tramways or other transportation
facilities which are under the control of the permittee shall be
designed, constructed, maintained and abandoned so as to conply

with the following:

(1) Contreol or prevent erosion, siltation, and the air
pollution attendant to erosiocn;
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(2) Control or prevent damage to fish, wildlife or
their habitat and related envircnmental values;

(3) Control or prevent additional contributions of
suspended solids to stream flow or runoff ocutside the permit
area;

(4) Neither cause nor contribute, directly or
indirectly, to the violation of State or Federal water guality
standards applicable to receiving waters; and

(5) Prevent or control damage to public or private
property.

4.13 certification. Upon completion of construction, all
primary roads for which design criteria were approved as part of
the permit shall be certified. Such certification shall affirm
that construction was done in accordance with the approved
criteria except as otherwise noted in the certification
statement. The certification shall be on forms approved by the
Commissioner and signed by an approved licensed engineser or an
approved licensed land surveyor with experience in design and
construction of roads. All roads used for transportation of coal
or speoil, and which are constructed outside the permitted coal
extraction area, shall be certified before they are used for such
transportation. Any road which lies within the coal extraction
area, and which is therefore constructed concurrent with progress
of mining activities, shall be certified in sections of one
thousand (1,000) linear feet or less as measured from the active
pit' T o ) . -
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38-2-5. Drainage and Sediment Control Svstems

5.1 Natural Drainways. Natural drainways in the permit
area shall be kept free of overburden except where overburden
placement has been approved. Overburden placement and
haulageways constructed across natural drainways shall not
materially increase the sediment load, or materially affect

stream gquality.
5.2 Intermittent or Perennial Strean.

(a) Intermittent or Perennial Stream. No land within one
hundred feet (100’) of an intermittent or perennial stream shall
be disturbed by surface mining operations including roads unless
specifically authorized by the Commissioner. The Commissioner
will authorize such operations only upon finding that surface
mining activities will not adversely affect the normal flow or
gradient of the stream, adversely affect fish migration or
related environmental values, materially damage the water
quantity or gquality of the stream, or will not cause or
contribute to viclations of applicable State or Federal water
gquality standards. The area not to be disturbed shall be
designated a buffer zone and marked accordingly.

5.3 Stream Channel Diversions and Diversion Ditches.

(a} All stream channel diversions and diversion ditches
shall be designed for safety and stability, shall be constructed
in such a manner so as to avoid additional contributions of
suspended solids to streams, and shall provide protection against
flooding and resulting damage to life and property. The design
and construction shall be certified by a registered professional
engineer.

(b} Stream Channel Diversions:

(1) Temporary and permanent stream channel diversions
shall be designed so as to have at a minimum the capacity to
carry the flow of the existing stream channel. The maximum flow
carrying capacity of the existing stream channel shall be
determined on the basis of cross-sectional area of the stream
channel at points immediately upstream and downstream of the
segment to be diverted. A combination of the cross-sectional
area of the stream channel diversion, the stream bank, and the
flood=-plain configuration shall be adegquate to pass safely the
peak runoff of a ten (10) year, twenty-four (24) hour
precipitation event for a temporary stream channel diversion and
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a one hundred (100) vear, twenty-four (24) hour precipitation
event for a permanent stream channel diversion.

(2) The following information shall be made a part of
the permit application when stream channel diversions are

proposed:

(A) A "stream channel design computation sheet"
for each proposed temporary or permanent stream channel
diversion;

(B) Construction plansg which contain:

(1) A plan view of the area showing center
line profiles of the existing stream channel and proposed
location of the temporary or permanent stream channel;

(ii) A profile along the center line of the
existing stream channel showing gradient of the stream bottom and
top of channel;

(iii) A preofile along the center line of the
proposed temporary or permanent stream channel diversion showing
gradient of the stream bottom and top ¢f channel;

(iv}) A cross section showing original ground
limits, bottem width, side slopes, depth of flow, floodplain
configuration; and

(v) & detailed description of the sequence
of installation of temporary or permanent stream channel
diversion.

(C) Construction specifications; and

(D} Maintenance schedule and procedures for
maintenance. :

(c) Diversion Ditches:

(1) Diversions shall have the capacity tc pass safely
the peak discharge from a ten (10) year, twenty-four (24) hour
precipitation event.

(2) Plans, Design Data and Specifications. Where the
permit application proposes the use of diversion ditches, the
drainage plan shall contain the following:
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(A} A "Diversion Design Computation Sheet" for
each proposed diversion;

(B) Construction plans showing:

(i) A surveyed profile along the center line
of the diversion showing the original ground line and proposed
depth of the diversion;

(ii) A cross section showing the original
ground line, bottom width, side slopes, depth of flow, freeboard
and other pertinent 1nformation;

(iii) The type of scil in which the diversion
will be excavated. The soil shall be sampled and classified at
five hundred feet (500’) intervals along the center line of the

diversion;

(iv} The type and design of the outlet
proposed for each diversion;

(v) A maintenance schedule and procedures
for maintenance;

(vi) Construction specifications; and

{(vii) A vegetation plan.

5.4 Sediment Control.

(a) General,.

Sediment control or other water retention structures - |
shall be constructed in appropriate locations for the purposes of
controlling sedimentation. All runoff from the disturbed area
shall pass through a sedimentation control system. 2all such
systems amdor other water retaining structures used in |
association with the mining operation shall be designed,
constructed, located, maintained, and used in accordance with
these regulations and in such a manner as to minimize adverse
hydrologic impacts in the permit and adjacent areas to prevent
material damage outside the permit area and to assure safety to

the public.
(b) Design and Construction Reguirements. All sediment

control seructures-andor other water retention structures used in |
association with the mining operation shall:
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(1) Be constructed in accordance with the plans,
design criteria, and specifications set forth in the preplan.
Any deviations from the approved preplan which result from
unforeseen site specific circumstances arising during
construction, shall be reflected in as-built plans submitted by
the operator and approved by the Commissioner immediately
following construction. The as=built plans shall indicate the
original design, the extent of changes, and reference points.
Sediment control structures shall be certified in accordance with
the requirement of paragraph (d) of this subsection.

(2) Be located as near as possible to the dlsturbed
area and ocut of perennial streams unless the appllcant
demonstrates and the Commissioner finds that there is no other
suitable location for such structures.

(3) Comply with applicable State and Federal water
quality standards and meet effluent limitations as specified in
an NPDES permit for all discharges.

{(4) Have the capacity to store 0.125 Acre/ft. of
sediment for each acre of disturbed area in the structures
watershed; provided, that consideration may be given for reduced
storage volume where the preplan and site conditions reflect
controlled placement, concurrent reclamation practices, or use of
en~beanelh sediment control structures; provided further, that f
reduced storage volume will be approved only where the operator
demonstrates that the effluent limitations of paragraph (b),
subsection 14.5 of these regulations will be met. The disturbed
area for which the structure is to be designed will include all
land affected by previous surface mining operations that are not
presently stabilized and all land that w111 be disturbed
throughout the life of the permit.

{(5) Be equipped with a nonclogging dewatering device
of an adequate design and size to maintain the storage
requirements of subparagraph (4) of this paragraph.

{6) Be designed, constructed and maintained to prevent
short-c1rcu1t1ng.

(7) Be cleaned out when the sediment accumulation
reaches sixty percent (60%) of design capacity. Clean-out
elevation shall be indicated on plans submitted for each
structure. Sediment removal and disposal shall be done in a
manner and at a freguency that minimizes adverse impacts on
surface and groundwater gquality.
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(8) Be designed to safely pass a twenty-five (25)
year, twenty-four (24) hour precipitation event. The combination
of both principal and/or emergency spillway of the structures
shall be desjgned to safely pass the peak discharge of a twenty-
five (25) year, twenty-four (24) hour precipitation event,
provided, that a single open channel spillway may be used only if
it is of non-erodable construction and designed to carry
sustained flows; or earth or grass-lined and designed to carry
short term, infrequent flows at non-erosive velocities where
sustained flows are not expected; provided, however, that
excavated sediment control structures which are at ground level
and which have an open exit channel constructed of non-erodible
material may be designed to pass the peak discharge of a ten (10)
year twenty-four (24) hour precipitation events. |

(9) Provide adequate freeboard to resist overtopping
by waves or sudden increases in volume and adequate slope
protection against surface erosion and sudden drawdowns. f

(10) AProvide that an impoundment meeting the size or |
other criteria of 30 CFR 77.216(a) or Chapter 20, Article 5D, of
the Code of West Virginia, or located where failure would be
expected to cause loss of life or serious property damage shall
have a minimum static safety factor of 1.5 for a normal pool with
steady state seepage saturation conditions, and a selsmic safety
factor of at least 1.2. Impoundments not meeting the size or
other criteria of 30 CFR 77.216 (a) or Chapter 20, Article 5D, of
the Code of West Virginia, except for a coal mine waste
impounding structure, and located where failure would not be
expected to cause loss of life or serious property damage shall
have a minimum static safety factor of 1.3 for a normal pool with
steady state seepage saturation conditions+. |

sediment-sontrel-structures —diversions-—stream-channai
diversiensr-ekers-shaii-be-contreiiead-by use of energy
dissipators, riprap channels or other devices to reduce erosion,
to prevent deepening or enlargement of stream channels and to
minimize disturbance of the hydrologic balance. Discharge
structures shall be designed u51ng standard englneerlng
procedurest. |

{(11) Biseharge-Struetures-—-BControl discharge f£@em ’

(12) Feundatiens—and-abutments-for-ati-sediment-contrel
strpetyras-—shalti-be-skabieProvide for stable foundations during
all phases of construction and operation and shaii-be designed
based on adequate and accurate information on the foundation
conditions._ _For structures meeting the ¢riteria of subparagraph |
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10 of this paragraph, provide foundation investigations and any
necessary laboratory testing+-end.

(13) Prier-teo-construction-of-any-sediment-centrol
sErnetnre-—the-generat-and-detailed-dasign-pians-sheiiPrior to
construction, all such structures shall be certified to be in
accordance with design requirements of the Act, these

regulations, and other design criteria established by the
Commissioner. :

{c) In addition to the requirements of subsection (b) of
this section, all embankment type sediment control or other water
retention structures and water retention structures shall be
designed, constructed and maintained to meet the following safety
standards:

(1) Embankment type sediment control and water
retention structures shall be designed with a combination of
principal and/or emergency spillways that will safely pass a
twenty~five (25) year, twenty-four {(24) hour precipitation event.
The principal spillway requirements may be waived if the
emergency spillway is an open channel constructed of nonerodable
material, is capable of maintaining sustained flows, and is
designed to safely pass the peak discharge of a twenty-five (25)
year, twenty-four (24) hour precipitation event;

(2) 2all embankment type sediment control andor water |
retention structures shall be properly stabilized and revegetated
upon completion of construction and regrading of the embankment
and surrounding areas;

(3) In constructing the embankment, the operator shall
remove all organic matter from the foundation, install cutoff
trenches where necessary to ensure stability, provide for proper
compaction and ensure against excessive settlement by exciuding
sod, roots, frozen soil or coal processing wastes from the
embankment;

(4) If an inspection or examination discleoses that a
potential hazard exists, the person who inspected or examined the
embankment shall promptly inform the Division of Energy of the
findings and of the emergency procedures formulated for public
protection and remedial action. If adequate procedures cannot be
formulated or implemented, the Division of Energy shall be
notified immediately and then notify the appropriate agencies .
that other emergency procedures are regquired to protect the
public;
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(5) A sediment control struekure-or water retention
structure which is constructed in such a manner that it: (1)
Rises twenty-five (25) feet or more above the natural bed of a
stream or watercourse as measured from the downstream toe of the
embankment and which does or can impound fifteen (15) acre~feet
or more of water; or, (2} Rises six (&) fest or more above the
natural bed of a stream or watercourse as measured from the
downstream toe of the embankment and which does or can impound
fifty (50) acre-feet or more of water, is by definition a dam and
is thereby subject to the provisions of the West Virginia Dam
Control Act set forth in Chapter 20, Article 5D of the Code of
West Virginia.

(6) Embankment type sediment control or water
retention structures which impound water at an elevation of five
feet (5’) or more ahove the upstream toe of the structure and can
have a storage volume of twenty (20) acre-feet or more; which
impound water at an elevation of twenty feet (20’) or more above
the upstream toe of the structure; or which present a hazard to
coal miners as determined by an MSHA District Manager; shall be
designed, constructed, inspected, and abandoned in accordance
with Federal regulations set forth in 30 CFR 77.216. All design
plans, and specifications shall be made a part of the permit
application. 1In addition to these requirements, the following
minimum standards shall be met:

(A) An appropriate combination of principal and
emergency spillways shall be provided to pass safely the runoff
resulting from a one hundred (100) year, twenty-four (24) hour
precipitation event, or a larger event as specified by the
Commissioner;

(B) The embankment shall be designed,
constructed, and maintained with a static safety factor of at
least 1.5 or a specified higher safety factor as required to
ensure long-term stability and a seismic factor of safety of 1.2;
and - -

(C) Appropriate barriers to control seepage shall
be installed along the conduits that extend through the
embankments+; and [

(D) The detailed design plan shall include a

stability analysis which includes but ig not limited to strength
parameters, pore pressures, and long-~term seepage conditions.

(d) cCertification.
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(1) Prior to any surface mining activities in the
compeonent drainage area of a permit controlled by a sediment
control structure, that specific structure shall be certified as
to construction in accordance with the plans, designs, and
specifications set forth in the preplan, or in accordance with
as-built plans. If as-built plans are submitted, the
certification shall describe how and to what extent the
construction deviates from the proposed design, and shall explain
how and certify that the structure will meet performance
standards. Such certification shall be submitted on forms
prescribed by the Commissioner. Where an-em-kemeh-sediment
control or other water retention structures system-is-used_are
constructed in secquence with the advance of the mining operation
to allow for on-bench construction, such systems shall be
constructed and certified in sections of one thousand (1,000)
linear feet or less as measured from the active pit. This
certification shall include a map showing the exact locatlon of
the section being certified.

(2) Design and construction certification of non-
embankment type sediment control structures may be performed by a
registered professional engineer or a licensed land surveyor.

(3) Design and construction certification of
embankment type sediment control structures may be performed only
by a reglstered professional engineer or licensed land surveyor
experienced in construction of embankments.

(4) Design and construction certification of coal
refuse impoundments and embankment type impoundments meeting or
exceeding the size requirements or other criteria of Federal MSHA
regulatlons at 30 CFR 77.216 (a) may be performed enly by a
registered professional engineer experienced in the design and
construction of impoundments.

(e) Inspections.

Inspection by the operator of impoundments, including

sediment control or_gther water retention structures, shall be in
accordance with the feollowing:

{1) A qualified registered professional engineer or
other qualified professional specialist, under the direction of
the professional engineer, shall inspect each impoundment or
sediment control structure provided, that a licensed land
surveyor may inspect those impoundments or sediment contrecl or
other water retention structures which do not meet the size or
other criteria of 30 CFR 77.216(a) or Chapter 20, Article 5D, of
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the Code of West Virginia, and which are not constructed of coal
processing waste or coal refuse. The professional engineer,
licensed land surveyor, or specialist shall be experienced in the
construction of impoundments and sediment control structures. |

(2) Inspections shall be made regqularly but not less
than guarterly during construction, upon completion of
construction, and at least yearly until removal of the structure
or release of the performance bond.

(3) The qualified registered professional engineer or
licensed land surveyor shall promptly, after each inspection,
provide to the Commissioner a certified report that the
impoundment or sediment control structure has been constructed
and maintained as designed and in accordance with the approved
preplan. The report shall include discussion of any appearances
of instability, structural weakness or other hazardous
conditions, depth and elevation of any impounded waters, existing
storage capacity, any existing or required monitoring procedures
and instrumentation and any other aspects of the structure
affecting stability.

(4) A copy of the report shall be retained at or near
the mine site.

(f) Examinations. Embankments subject to Federal MSHA
regulations at 30 CFR 77.216 must be examined in accordance with
77.216-3 of said regulations. Other embankments shall be
examined at least quarterly by a gqualified person designated by
the operator for appearance of structural weakness and other
hazardous conditions. Examination reports shall be retained for
review at or near the operation.

(g) Maintenance. Prior to Phase 1 bond release, all
sediment control structures shall be cleaned out so as to meet
design storage capacity in all areas not revegetated and
stabilized.

(h} Abandonment Procedures. Abandonment and/or removal of
sediment control or other water retention structures shall not |
occur until twe (2} years after the last augmented seeding nor
less than two (2) years before final bond release. Minimum
requirements for abandoning sediment control or other water
retention structures prior to full bond release are as follows:

(1) Unless otherwise approved in the reclamation plan,

dugout-type sediment control or_ other water retention structures,
diversion ditches, and other non~impounding sediment control or
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other water retention structures shall be removed and the land
upon which they are situated shall be regraded and revegetated in

accordance with the reclamation plan. Sediment control or other
water retention structures approved by the Commissioner as
permanent structures are exempt from these regquirements.

(2) = Embankment type sediment dams, embankment type
excavated sediment dams and crib and gabion dams, and all
accumulated sediment behind the dam shall be removed from the
natural drainway. The natural drainway shall be returned as
nearly as practicable to its original profile and cross section
with the channel sides and bottom rock ripraped up to the top of
the channels banks. The riprap reguirement may be waived where
the bottom and sides of the channel consist of bedrock.

(3) All areas disturbed during abandonment of a
sediment contreol or other water retention structures shall be |
seeded and mulched immediately to stabilize the area.

(4) Waste material shall be spread over an area within
the permit boundaries in accordance with the following
specifications:

(A) Provisions shall be made for the diversion or
safe passage of surface water concentrating on the land side of
the waste bank. - : : ,

(B) The waste shall be placed so as not to
endanger the stability of the stream bank and shall not exceed
three feet (3’) in height above the natural ground surface,
except by special design. Special designs shall be submitted
with the drainage plan. The finished surface shall slope away
from the edge of the stream or drainway insofar as feasible.

(C) Surface of waste shall not be steeper than
two (2) horizontal to one (1) vertical. If the waste is spread
to the edge of the stream bank, the stream side slope of the
waste shall be shaped to join the side slope of the stream bank.

5.5  EPermanent Impoundments. Those sediment contrel or
other water retention structures or impounding structures to be
left in place after final bond release shall be considered
permanent and, if authorized by the Commissioner, may be left in
accordance with the following requirements; provided, that a
structure which is subject to the requirements of either 30 CFR
77.216 or Chapter 20, Article 5D of the Code of West Virginia,
may not be retained as a permanent impoundment, but shall be

reclaimed:
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(a) A reguest to leave the structure will be made on forms
prescribed by the Commissioner_and submitted ag a permit
revision;

{(b) The request will contain a statement as to the present
conditions of the structure;

(¢) The request will contain a statement signed by the
landowner and the operator asserting that the landowner assumes
liability for the structure to the extent provided by state law,
and will maintain it in a safe condition;

(@) The size and configuration of such permanent structure
will be adequate for its intended purposes;

{(e) The quality of water will be suitable on a permanent
basis for its intended use and, after reclamation, will meet
applicable State and Federal water gquality standards, and
discharges will meet applicable effluent limitations and will not
degrade the guality of receiving water below applicable State and
Federal water quality standards;

(f) The water level will be sufficiently stable and be
capable of supporting the intended use;

(g) Final grading will provide for adeguate safety and
access for proposed water users;

{({h) The permanent structure will not result in the
diminution of the quality and quantity of water utilized by
adjacent or surrounding landowners or agricultural, industrial,
recreatiocnal, or domestic use; and

(i) The permanent structure will be suitable for the
approved postmining land use.
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38-2-6 Blasting.

6.1 General Requirements. Each operator shall comply with
all applicable state and federal laws in the use of explosives.
A blaster certified by the Division of Energy shall be
responsible for all bklasting operations including the
transportation, storage and use of explosives within the permit
area in accordance with the blasting plan.

6.2 Blasting Plan. Each application for a permit, where
blasting is anticipated, shall include a blasting plan. The
blasting plan shall explain how the applicant will comply with
the blasting requirements of the Act, these regulations, and the
terms and conditions of the permit. This plan shall include, at
a minimum, information setting forth the limitations the operator
will meet with regard to ground vibration and airblast, the basis
for those limitations, and the methods to be applied in
controlling the adverse effects of blasting operations,

6.3 Public Notice of Blasting Qperations.

(a) At least ten (10) days, but not more than thirty (30)
days, prior toc any blasting operations which detonate five (5)
pounds or more of explosives at any given time, the operator
shall publish, a blasting schedule in a newspaper of general
circulation in the county of the proposed permit area. Copies of
the schedule shall be distributed by certified mail to local
governments, public utilities and each resident within one-half
(1/2) mile of the blasting site. Unless blasting will occur on
drainage structures and roads, such structures will be exempt
from the one-half (1/2) mile notification area. The operator
shall republish and redistribute the schedule at least every
twelve (12) months and revise and republish the schedule at least
ten (10) days, but not more than thirty (30) days, prior to
blasting whenever the area covered by the schedule changes or
actual time periods for blasting significantly differ from that
set forth in the prior schedule. The schedule shall contain at a
minimum:

(1) Name, address and telephone number of the
operator; ' -

(2) Identification of the specific areas in which
blasting will take place;

(3) Dates and times when explosives are to be
detonated;
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{4) Methods to be used to control access to the
klasting area; and

(5) Types and patterns of audible warning and all clear
signals to be used before and after blasting.

{(b) Surface blasting activities incident to underground
coal mining are not subject te the requirements of paragraph (a)
of this subsection so long as all local governments and residents
Oor owners of dwellings or structures located within one-half
(1/2) mile of the blast site are notified in writing by the
operator of proposed times and locations of the blasting
operation. Such notice of times that blasting is to be conducted
may be announced weekly, but in no case less than twenty-four
(24) hours before the blasting will cccur.

6.4 Blagt Record.

(a) A blasting log book formatted in a manner prescribed by
the Commissioner shall be kept current daily and made available
for inspection at the site by the Commissioner and upon written
reguest by the public.

(b) The blasting log shall be retained by the operator for
three (3) years.

(c} The blasting log shall, at a minimum, contain the
following information:

(1) Name of permittee, operator or other person
conducting the blast;

(2) Location, date and time of blast;

(3) Name, signature and certification number of
blaster-in-charge;

(4) Identification of nearest structure not owned or
leased by the operator and direction and distance, in feet, to
such structure;

{(5) Weather conditions;

(6) Type of material blasted;

(7) Number of holes, burden and spacing;

(8) Diameter and depth of holes;
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(9) Types of explosives used;
(10} Weight of explosives used per hole;
(11) Total weight of explosives used;

(12) Maximum weight of explosives detonated within any
eight (8) millisecond period;

(13) Method of firing and type of circuit;
(14) Type and length of stemming;
(15) If mats or other protections were used;

(16) Type of delay detonator used and delay periods
used;

(17) Seismograph records and alr blast records shall
include but not be limited to:

(A) Seismograph and air blast reading, including
exact location, date, and time of reading and its distance from
the blast;

(B) Name of person and firm taking the readings;

(C) Name of person and firm analyzing the record,
where analysis is necessary;

(D) Type of instrument, sensitivity and
calibration signal or certification of annual calibration;

(18) Shot location;

(19) Sketch of delay pattern to include the entire
blast pattern and all decks; and

{(20) Reasons and conditions for unscheduled blasts.

6.5 Blasting Procedures.

(a) All blasting shall be conducted during daytime hours,
between sunrise and sunset; provided, that the Commissioner may
specify more restrictive time periods based on public regquests or
other consideration, including the proximity to residential
areas. No blasting shall be conducted on Sunday. Blasting shall
not be conducted at times different from those announced in the
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blasting schedule except in emergency situations where rain,
lightning or other atmospheric conditions, or operator or public
safety requlres unscheduled detonations. Blastlng shall be
conducted in such a way so as to prevent injury to persons,
damage to public or private property outside the permlt area,
adverse impacts on any underground mine, and change in the course
channel, or availability of surface or groundwater outside the
permit area.

(b) Safety precautions:

(1) Three (3) minutes prlor to blasting, a warning
signal audible to a range of one-half (1/2) mile from the blast
site will be given. This preblast warning shall consist of three
{3) short warning signals of five (5) seconds duration with five
(5) seconds between each signal. One (1) long warning signal of
twenty (20) seconds duration shall be the "all clear" signal.
Each person in the permit area, and each person who resides or
regularly works within one-half (1/2) mile of the permit area
shall be notified of the meaning of these signals;

(2) All approaches to the blast area shall be guarded
against unauthorized entry prior to and immediately after
blasting;

(3) All charged holes shall be guarded and posted
against unauthorized entry; and

(4) The certified blaster shall be accompanied by at
least one other person at the time of firing of the blast.

(e} Airblast Limits:

(1) Airblast shall not exceed the maximum limits
listed below at the location of any dwelling, public buildings,
school, church, or community or institutional building outside
the permit area.

Lower frequency limit of measuring maximum level, in
system in Hz (7 3 dB) db

0.1 Hz or lower --flat response 1 134 peak.

2 Hz or lower -- flat response 132 peak.

6 Hz or lower —-- flat respgnse 129 peak.

C-weighted--slow response 105 peak dgBC.

1 Only when approved by the Commissioner
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(2) If necessary to prevent damage, the Commissiconer
may specify lower maximum allowable airblast levels for use in
the vicinity of a specific blasting operation.

(3) Monitoring. The operator shall conduct periodic
monitoring te ensure compliance with the airblast standards. The
Commissioner may require airblast measurement of any or all
blasts and may specify the locations at which such measurements
are taken. The air blast measuring systems used shall have an
upper-end flat-frequency response of at least 200 Hz.

(d) Flyrock, including blasted material, shall not be cast
from the blasting site more than half way to the nearest dwelling
or other occupied structure, beyond the area of control specified
in paragraph (e) of this subsection, or in no case beyond the
bounds of the permit area.

(e) Access to the blast area shall be controlled against
the entrance of livestock or unauthorized personnel during
blasting and for a period thereafter until an authorized person
has reascnably determined:

(1) That no unusual circumstances exist such as
imminent slides or undetonated charges, etc.; and

(2) That access to and travel in or through the area
can be safely resumed.

(£} At the request of the Commissioner,the operator shall
monitor air blast levels using an instrument with an upper-end
flat-frequency response of at least 200 Hz.

{(g) Blast design.

(1) Aan anticipated blast design shall he submitted if
blasting operations will be conducted within:

(A) 1,000 feet of any building used as a
dwelling, public building, school, church, or community or
institutional building outside the permit area; or

{(B) 500 feet of an active or abandoned
underground mine.

(2) The blast design may be presented as part of a
permit application or at a time, before the blast as approved by
the Commissioner.
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(3) The blast design shall ceontain sketches of the
drill patterns, delay periods, and decking and shall indicate the
type and amount of explosives to be used, critical dimensions,
and the location and general description of structures, including
protected structures, to be protected, as well as a discussion of
design factors to be used, which protect the public and meet the
applicable airblast, flyrock, and ground-vibration standards.

(4) The blast design shall be prepared and signed by a
certified blaster.

(5) The Commissioner may reguire changes to the design
submitted.

(h) ©No blasting within five hundred (500) feet of an
underground mine not totally abandoned shall be permitted except
with the concurrence of the Division of Energy, the operator of
the underground mine and MSHA. The Commissioner may prohibit
blasting on specific areas where it is deemed necessary for the
protection of public or private property or the general welfare
and safety of the public. .-

(i) The operator may use the following scaled distance
formulas to determine the allowable maximum weight of explosives
(lbs) to be detonated in any eight millisecond period without
seismic monitoring:

Formula Distance in Feet from the Blasting
Site to the Nearest Protected
Structure
W = (D/50)2 0 - 300 feet
W = (D/55)% 301 - 5,000 feet
W= (D/65}2 5,001 feet or greater

W = Weight of explosives in pounds
D = Distance to the nearest structure

(j) The scaled distance formulas need not be used if a
seismograph measurement at the nearest protected structure is
recorded and maintained for every blast. The peak particle
velocity in inches per second in any one of the three mutually
perpendicular directions shall not exceed the following values at
any protected structure:
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Seismograph Measurement Distance to the Nearest
Protected Structure
1.25 0 - 300 feet
1.0 301 - 5,000 feet
0.75 ' 5,001 feet or greater

(K) The Commissioner may require a seismograph recording of
any or all blasts based on the physical conditicons of the site in
order to prevent injury to persons or damage to property.

(1) The maximum allowable ground vibration as provided in
paragraphs (i} and (j) of this subsection shall be reduced by the
Commissioner, if determined necessary to provide damage
protection.

(m) The maximum airblast and ground-vibration standards of
paragraphs (c) and (j) of this Section shall not apply at the
following locations:

(1) At structures owned by the permittee and not
leased to another person.

(2) At structures owned by the permittee and leased to
another person, if a written waiver by the lessee is submitted to
the Commissioner before blasting.

6.6 Blasting Control for Qther Structures

(a) All other structures in the vicinity of the blasting
area which are not defined as protected structures at subsection
2.95 of these regulatlons shall be protected from damage by
establishment of a maximum allowable limit on ground vibration,
speczfled by the operator in the blasting plan and approved by
the Commissioner.

(k) The plan submitted under this subsection shall not
reduce the level of protection for other structures otherwise
provided for in these regulations.

6.7 Certified Blasting Personnel. Each person responsible
for blasting operations shall be certified. Each certified
blaster shall have proof of certification either on his person or
on file at the permit area during blasting operations. Certified
blasters shall be familiar with the blasting plan and blasting
related performance standards for the operation at which they are

working.
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6.8 Preblast Survey.

(a) At least thirty (30) days prior. to beginning of
blasting operations, the operateor shall inform in writing all
residents or owners of manmade dwellings or structures located
within one-half (1/2) mile of the permit area on how to reguest a
preblast survey. Requirements for a preblasting survey shall be
the following:

(1) Upon a written request to the Commissioner by a
resident or owner of a manmade dwelling or structure that is
located within one~half (1/2) mile of the permit area, the
operator shall conduct a preblast survey of the dwelling or
structure and submit a report of the survey to the Commissioner.
If a structure is added to or renovated subsequent to a preblast
survey, a survey of such additions and/or renovation shall be
performed upon request of the resident or owner.

(2) The operator shall conduct the preblast survey in
such a manner which will determine the condition of the dwelling
or structure, and to document any preblasting damage and to
document other physical factors that could reasonably be affected
by the blasting. Assessments of the preblasting condition of
structures such as pipes, cables, transmission lines, wells and
water systems shall be based on the exterior or ground surface
conditions and other readily available data. Special attention
shall be given to the preblasting condition of wells and cther
water systens.

(3) A written report of the survey shall be prepared
and signed by the person or persons approved by the Commissioner
who conducted the survey. Copies of the report shall be provided
to the person requesting the survey and tc the Commissioner.

(4) Surveys reguested more than ten (10) days before
the planned initiation of blasting shall be completed before
blasting operations begin.

(5) Any person who requests a survey who disagrees with
the results of the survey may submit a detailed description of
the specific areas of disagreement.
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38=-2-7.

7.1 general, In addition to the regquirements of Section 10
of the Act, the following reguirements for postmining land use
shall be applicable:

(a) 2all areas disturbed by surface mining operations shall
be restored in a timely manner to cenditions that are capable of
supporting those land uses which they were capable of supporting
prior to any mining.

{(b) The premining uses of land to which the postmining land
use is to be compared shall be those uses which the land
previously supported where the land has not been previously mined
and has been properly managed.

(c) The appropriate peostmining land use for land that has
been previously mined and not reclaimed shall be determined on
the basis of the land use that existed prior to any mining. If
the land cannot be reclaimed to the land use that existed prior
to any mining, the appropriate postmining land use shall be
determined on the basis of the highest and best use that can be
achieved and which is compatible with surrounding undisturbed
areas.

{d) The postmining land use for land that has received
improper management shall be determined on the basis of the
premining use of surrounding lands that have received proper
management. . :

(e) If the premining use of the land was changed within
five (5) years of the beginning of mining, the comparison of
postmining use to premining use shall include a comparison with
the historic use of the land as well as its use immediately
preceding mining.

(£} An application for a permit shall contain a narrative
description of land capability and productivity which analyzes
the premining land-use description regquired in 22A-3-10(a) (2) of
the Act. Productivity shall be determined by vield data or
estimates from similar sites based on current data from USDA or
state agricultural universities or state agricultural agencies.

7.2 Land Use Categories. Land use is categorized in the
following groups:

(a) Heavy Industry. Manufacturing facilities, power
plants, airports or similar facilities;
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(b) Light Industry and Commercial Services. Office
buildings, stores, parking facilities, apartment houses, motels,
hotels or similar facilities;

(c) Public Services. Schools, hospitals, churches,
libraries, water treatment facilities, solid waste disposal
facilities, public parks and recreation facilities, major
transmission lines, major pipelines, highways, underground and
surface utilities and other servicing structures and
appurtenances;

{d) Residential. 8Single and multiple-family housing (other
than apartment houses) with necessary support facilities.
Support facilities may include commercial services incorporated
in and comprising less than five percent (5%) of the total land
area of housing capacity, associated open space and minor vehicle
parking and recreation facilities supporting the housing;

(e) Cropland. Land used primarily for the production of
cultivated and close-growing crops for harvest alone or in
association with sod crops. Land used for facilities in support
of farming operations are included;

(£) Rangeland. Includes rangelands and forestlands which
support a cover of herbacecus or scrubby vegetation suitable for
grazing or browsing use;

(g) Hayland or pasture. Land used primarily for the long-
term production of adapted, domesticated forage plants to be
grazed by livestock or.cut and cured for livestock feed;

(h) Forestland. Land with at least a twenty-five percent
{(25%) tree canopy or land at least ten percent (10%) stocked by
forest trees of any size, including land formerly having had such
tree cover and that will be naturally or artificially reforested;

(i) Commercial Woodland. Where forest cover is managed for
commercial production of timber products;

(3) Impoundments of water. Land used for storing water for
beneficial uses such as stock ponds, irrigation, fire protection,
recreation or water supply;

(k) Fish and wildlife habitat and recreation lands.

Wetlands, fish and wildlife habitat, and areas managed primarily
for fish and wildlife or recreation; or
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(1) Combined uses. aAny appropriate combination of land
uses where one land use is designated as the primary land use and
one or more other land uses are designated as secondary land

uses.

7.3 Criteria for Approving Alternative Postmining Use of
Land. o ’ : )

(a) Changing from one land use category befeore mining to
another category after mining constitutes an alternative
postmining land use. An alternative postmining land use may be
approved by the Commissioner after consultation with the
landowner or the land management agency having jurisdiction over
state or federal lands if the following criteria are met:

(1) There is a reasonable likelihood for achievement
of the proposed use;

(2) The use does not present any actual or probable
hazard to the public health or safety or threat of water
diminution or pollution; and

{(3) The proposed postmining use is not:
(A} Impractical or unreasonable;

(B) Inconsistent with applicable land use
policies or plans;

(C) Going to involve unreasonable delays in
implementation; or

(D) In vieolation of any applicable law.
(b) A change in postmining land use during mining shall be

done in accordance with paragraph {(a) of this subsection and in
accordance with subsection 3.27 of these regulatiocns.
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38=2-8, Fish and Wildlife Considerations.
8.1 Protection of Figh, Wildlife and Related Environmental

Values.

(2a) The operator shall, to the extent possible using the
best technology currently available, minimize disturbances and
adverse impacts on fish, wildlife, and related environmental
values and shall achieve enhancement of such resources where

practicable.

(b} No surface mining activity shall be conducted which is
likely to jeopardize the continued existence of endangered or
threatened species or which are likely to result in the
destruction or adverse modification of designated critical
habitats of such species in violation of the Endangered Species
Act (16 U.S.C. 1531 et seqg.). The operator shall promptly report
to the Commissioner any State or Federally listed endangered or
threatened species within the permit area of which the operator
becomes aware. Upon notification, the Commissioner shall consult
with appropriate State and Federal fish and wildlife agencies
and, after consultation, shall identify whether, and under what
conditions, the operator may proceed.

(c} No surface mining activity shall be conducted in a
manner which would result in the unlawful taking of a bald or
golden eagle, its nest, or any of its eggs. The operator shall
promptly report to the Commissioner any golden or bald eagle nest
within the permit area of which the operator becomes aware. Upon
notification, the Commissioner shall consult with the U. S. Fish
and Wildlife Service and also, where appropriate, the State fish
and wildlife agency and, after consultation, shall identify
whether, and under what conditions the operator may proceed.

(d) Nothing in this chapter shall authorize the taking of
an endangered or threatened species or a bald .or golden eagle,
its nest, or any of its eggs in violation, of the Endangered
Species Act of 1973, as amended, 16 U.S.C. 1531 et seqg., or the
Bald Eagle Protection Act, as amended, 16 U.S.C. 668 et sed.

(e} Each operator shall, to the extent possible using the
best technoleogy currently available:

(1) Ensure that electric powerlines and other
transmission facilities used for, or incidental tec, surface
mining activities on the permit area are designed and constructed
to minimize electrocution hazards to raptors, except where the
Commissioner determines that such requirements are unnecessary;
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(2) Locate and operate haul and access roads so as to
avoid or minimize impacts on important f£ish and wildlife species
or other species protected by State or Federal law;

(3) Design fences, overland conveyors, and other
potential barriers to permit passage for large mammals, except
where the Commissioner determines that such requirements are
unnecessary; and

(4} Fence, cover, or use other appropriate methods to
exclude wildlife from ponds which contain hazardous
concentrations of toxic-forming materials.

8.2 Habitat Development:

(a) The operator shall avoid disturbances to, enhance where
practicable, restore, or replace, wetlands, and riparian
vegetation along rivers and streams and bordering ponds and
lakes. Surface mining activities shall avoid disturbances to,
enhance where practicable, or restore, habitats of unusually high
value for fish and wildlife.

(b) Where fish and wildlife habitat is to be a postmining
land use, the plant species to be used on reclaimed areas shall
be selected on the basis of the following criteria:

(1) Their proven nutritional value for fish or
wildlife. o

(2) Their use as cover for fish or wildlife.

(3) Their ability to support and enhance fish or
wildlife habitat after the release of performance bonds. The
selected plants shall be grouped and distributed in a manner
which optimizes edge effect, cover, and other benefits to fish
and wildlife. '

{c) Where cropland is to be the postmining land use, and
where appropriate for wildlife and crop-management practices, the
operator shall intersperse the fields with trees, hedges, or
fence rows throughout the harvested area to break up large blocks
of monoculture and to diversify habitat types for birds and other
animals.

(d) Where residential, public service, or industrial uses
are to be the postmining land use, and where consistent with the
approved postmining land use, the cperatcor shall intersperse
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reclaimed lands with greenbelts utilizing species of grass,
shrubs, and trees useful as food and cover for wildlife.
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3g~-2-9. Revedgetation.

9.1 General Reguirements.

(a) Each surface mine operator shall establish on all
regraded areas and all other disturbed areas a diverse, effective
and permanent vegetative cover of the same seasonal variety
native to the area of disturbed land, or introduced species that
are compatible with the approved postmining land use.

(b) The established vegetative cover shall be capable of
stabilizing the soil from erosion.

(c) The established vegetative cover shall be capable of
regeneration and plant succession.

(d) Revegetation efforts will be kept concurrent with the
mining operation as mining and backfilling progresses and shall
be carried out in a manner that encourages a prompt vegetative
cover and rapid recovery of productivity levels compatible with
the approved postmining land use.

(e) A temporary vegetative cover shall be established as
contemporaneously as practicable with backfilling and grading
until a permanent vegetative cover can be established. At a
minimum, a temporary or permanent vegetative cover shall be
established by the end of the first growing season and a
permanent vegetative cover shall be established by the end of the
second growing season.

9.2. Revegetation Plan. A complete revegetation plan shall
be made a part of each permit application. The revegetation plan
shall be developed in a manner which is compatible with the
following requirements:

(a) Plant species and seed mixtures that will give a quick,
permanent vegetative cover and enrich the soil will be given
priority. Plant species and seed mixtures shall be considered of
the same seasonal variety when they consist of a mixture of
species of equal or superior utility as compared with the
seasonal utility of naturally-occurring vegetation. All
revegetation mixtures must include at least one herbaceous legume
species. ' _

(b) All species shall be compatible with the plant and
animal species of the region and the approved post mining land
use,
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(c) All species shall comply with State and Federal seed,
poisonous and noxious plant, and introduced species, laws and
rules and regulations.

(d) If both the premining and postmining land uses are.
cropland, planting of the crops normally grown will meet the
requirements of paragraph (a) of this subsection.

(e} The revegetation plan shall contain a statement
asserting that rills and gullies which form in areas that have
been regraded and topsoiled and which disrupt the approved
postmining land use, interfere with the reestablishment of the
vegetation cover, or cause or contribute to a violation of
applicable water guality standards will be filled, regraded,
stabilized, topsoiled, and reseeded or replanted.

{(f) The revegetation plan shall specify that the operator
will rapidly establish temporary vegetation cover on disturbed
and regraded areas around sediment control structures, haulage
ways, stockpiles, storage areas, and other areas where excessive
erosion is likely to occur. Immediate seeding of approved
annuals and biennials on such areas shall be considered as a
means for achieving temporary vegetative cover only.

(g) A planting plan shall be made a part of the
revegetation plan and shall contain the following:

(1) A prediction of the minesoil character based on
overburden analysis, soll analysis, and other available
information;

(2) The proposed treatment to neutralize acidity;
{3) The method of mechanical seed bed preparation;

(4) The application rates and analysis of
fertilization;

(5} The application rates and types of mulch;

(6} The application rates and species of perennial .
vegetation including herbaceous and woedy plants in accordance
with the Handbook or cother appropriate sources;

(7) The areas to be planted or seeded to trees and
shrubs;

(8} The land use objective; and
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(29) A maintenance schedule.

(h) Alternative species of trees, shrubs, grasses, legumes,
or vines may be substituted for native species if approved by the
Commissioner. Use of substitute species may be approved on the
basis of the following:

(1) The species are compatible with the plant and
animal species of the region and are necessary to and compatible
with achieving the approved postmining land use; and

(2} The species meet the requirements of applicable
State and Federal seed, poisonous and noxious plant, or
introduced species laws and regulations.

(i} The vegetation plan shall contain a plan for soil
treatment and amendments which meet the feollowing minimum
standards: '

(1) 600 lbs/ac of 10-20-10 or 10-20-20 fertilizer.
Alternative rates and fertilizer analysis based on soil analysis
performed by a qualified soils laboratory may be substituted.

(2) Lime shall be required where scil pH is less than
5.5. Lime rates shall be such that a uniform scil pH of 6.0 will
be achieved. - S )

(3) Mulch Specifications: Mulch shall be used on all
disturbed areas. Approved materials and minimum rates to be
applied are as follows:

Material Rate/Acre
Straw or hay 1 1/2-2 tons materials may be
anchored with asphalt emulsion

or other technigues approved by
the Commissioner.

Wood Fiber or
Wood Cellulose 1,000 1lbs.

Shredded Bark 50 cubic yards
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Adhesives or tackifiers may be used with wood fiber or wood
cellulose at the rates indicated in the following table:

Minimum Rate/Acre for Wood Fiber or Wood Cellulose

Material Rate/Acre

Genagqua 743 25 gallons 500 1lbs.
Curasol AK or HA 25 gallons 506 1bs.
Aerospray 70 25 gallons 500 lbs.

(j) In implementing the revegetation plan, the operator
shall take intec consideration the character of the minesoil.
Factors to be considered are the following:

(1) Fertility;

(2) Stoniness;

(3) Texture;

(4) Steepness of slope;

(5) Standard field and laboratory overburden analysis;
and

(6) Premining overburden analysis.

(k} Minesoils which have a demonstrated history of acidity
or other chemical parameters which may limit vegetative success
shall be analyzed by a qualified scils laboratory. The results
of such analysis shall be made a part of the final planting plan.

9.3. Standards for Evaluating Vegetative Cover,

(a) The planting plan may be amended or modified prior to
1mplementatlon to refiect the results of analyses of mine soils
and to make minor adjustments to application rates and species
comp051tion. Any amendments or modifications which reflect major
changes in seeding or planting rates and species composition
shall be submitted as a permit revision.

(k) Final Planting Report. A final planting plan report
shall be submitted to the Commissioner within sixty (60) days
after Phase 1 bond reductions. The report shall contain the
actual acreage planted, application rates of scil amendments,
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seed and seedlings mixtures and rates. Where tree plantings are
a part of the revegetation plan, the report may reflect only
grasses and legumes with a subsequent and separate report to be
filed after the tree plantings are completed during the
appropriate planting season.

(c) Time for Inspection. Prior to the recognized spring
and fall planting seasons, the operator shall review all areas
which were seeded and/or planted during previous planting
seasons. The operator shall then cause those areas deficient in
vegetative cover to be retreated (graded, seaded, planted,
mulched, limed, etc.) to establish the required level of
vegetation success.

(d) Not less than two (2} years following the last date of
augmented seeding, the Commissioner shall conduct a vegetative
inspection to determine that applicable standards for vegetative
success have been met. 1In evaluating vegetative success, the
Commissioner shall use a statistically valid sampling technigue
with a ninety (80) percent statistical confidence interval from
the Handbook. An inspection report shall be filed for each
inspection and when the standard is met, the Commissioner shall
execute a Phase IY bond release.

(e) After five (5) growing seasons following the last
augmented seeding, planting, fertilization, revegetation, or
other work, the operator may request a final inspection and final
bond release. Upon receipt of such request, the Commissicner
shall conduct a final vegetative evaluation using approved,
statistically valid sampling techniques. A final report shall be
filed and if the applicable standards have been met, the
Commissioner shall release the remainder of the bond. Ground
cover, production, or stocking shall be considered egual to the
approved success standard when they are not less than 90 (ninety)
percent of the success standard.

(£} Where the post mining land use requires legumes and
perennial grasses, the operator shall achieve at least a ninety
(90) percent ground cover and a productivity level as set forth
in the Handbook during any two years of the responsibility period
except for the first year. Substandard areas shall not exceed
one-fourth (1/4) acre in size nor total more than ten (10)
percent of the area seeded. Exceptions to this standard may be
authorized by the Commissicner based on the fcllowing:

(1) For areas to be developed for industrial or
residential use less than two (2) years after regrading is
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completed, the ground cover of living plants shall not be less
than required to control ercsion.

(2) For areas to be used for cropland, the success of
crop preoduction from the mined area shall be egual to or greater
than that of the approved standard for the crop being grown over
last two (2) consecutive growing seasons of the five growing
season liability period. The applicakle five growing season
pericd of responsibility for revegetation shall commence at the
date of initial planting of the crop being grown.

(g) On areas to be developed for forestland and/or wildlife
use, success of vegetation shall be determined on the basis of
tree and shrub survival and ground cover. Minimum standards for
woody plants shall be seventy percent (70%) ground cover of
legumes and perennial grasses, and four hundred fifty (450) trees
(including volunteer tree species) and/or planted shrubs per acre
for the growing season of the last year of the responsibility
period. - ,

Substandard areas shall not exceed one-fourth (1/4) acre in
size nor total more than twenty percent (20%) of the area seeded
or planted. Provided, that where a wildlife planting plan has
been approved by a professional wildlife biologist and proposes a
stocking rate of less than four hundred fifty (450) trees or
shrubs per acre the standard for grasses and legumes shall meet
those standards contained in paragraph (f) of this Subsection.
At the time of final bond release, at least eighty (80} percent
of all trees and shrubs used to determine revegetation success
must have been in place for at least sixty (60) percent of the
applicable minimum period of responsibility. Trees and shrubs
counted in determining such success shall be healthy and shall
have been in place for not less than two (2) growing seascns.

(h) Forest resource conservation standards for commercial
reforestation operations are as follows:

_ (1) The area shall have a minirmum stocking of six
hundred (600) trees per acre;

{2) A minimum of seventy-five percent (75%) of
countable trees shall be commercial tree species as reflected in
the approved planting plan;

(3) A request for bond release shall be approved by

the Commissioner if the tree survival is egual to or greater than
four hundred fifty (450) trees per acre and there is seventy
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percent (70%) herbaceous cover during the growing season of the
last year of the responsibility period; and

(4) At the time of final bond release, at least eighty
(80) percent of all trees and shrubs used to determine
revegetation success must have been in place for at least sixty
(60) percent of the applicable minimum period of responsibility.
Trees and shrubs counted in determining such success shall be
healthy and shall have been in place for not less than two (2)
growing seasons.
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38~2-10 Prime Farmlands.

10.1. Identificaticon of Prime Farmlands.

(a) Each permit application shall include the results of a
reconnaissance inspection to determine whether or not all or part
of the permit area is prime farmland. 2all or any part of a
proposed permit area may be designated by the Commissioner as
prime farmland on the basis of a reconnaissance inspection, soil
surveys, and other required information submitted as part of a
permit application. For the purposes of this Section, said
surveys shall mean surveys developed in accordance with standards
of the National Cooperative Scil Survey which includes the
procedures set forth in the U. S. Department of Agriculture
Handbook 436 (Soil Taxonomy) and 18 (Soil Survey).

{b) The requirements for said surveys may be waived by the
Commissioner if the applicant can demonstrate that a basis exists
for making a negative determination of prime farmland.

10.2. HNegative Determination of Prime Farmland.

(a) Land within the proposed permit area shall not be
considered as prime farmland where the applicant can demonstrate
one or more of the fellowing situations:

(1) No land within the proposed permit boundaries have
been historically used for cropland. TFor purposes of prime
farmiand determinations, historically used for cropland means:

{A) Lands that have been used for cropland for
any five (5) years or more out of the ten (10) years immediately
preceding the acquisition, including purchase, lease, or option,
of the land for the purpose of conducting or allowing through
resale, lease or option the conduct of surface coal mining and
reclamation operations; -

(B} Lands that the Commissioner determines, on
the basis of additional cropland history of the surrounding lands
and the lands under consideration, that the permit area is
clearly cropland but falls outside the specific five (5) vears in
ten (10) ¢eriterion, in which case the regulations for prime
farmland may be applied to include more years to cropland history
only to increase the prime farmland acreage to be preserved; or

(C) Lands that would likely have been used as

cropland for any five (5) out ¢of the last ten (10) years,
immediately preceding such acquisition but for the same fact of
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ownership or control of the land unrelated to the productivity of
the land.

(2} The slope of all land within the permit area is
ten percent (10%) or greater;

(3) Other factors exist, such as a very rocky surface,
or the land is frequently flooded during the spring or fall
season more often than once in two (2} years, which clearly
places all land within the area outside the purview of prime
farmland; or o '

(4) A written determination based on soil surveys and
other scientific findings made by a qualified person other than
the applicant that land within the proposed mining area does not
meet the requirements for prime farmlands. The soil survey shall
be of the detail used by the U. S. Scil Conservaticn Service for
operational conservation planning and shall contain at a minimum
a description of soil mapping units, pH, soil horizon depths and
soil densities.

10.3. Plan for Restoration of Prime Farmland.

(a) The applicant shall propose a plan for the mining and
restoration of any prime farmland within the proposed permit
area. This plan shall be made a part of the permit application
and shall be the basis for determining the technological
capability of the applicant to restore prime farmlands. The plan
shall include:

(1} A soil survey of the original undisturbed soil
profile showing the depth and thickness of each of the soil
horizons that collectively constitute the root zone. The soil
survey shall be of the detail used by the U. S. Soil Conservation
Service for operational conservation planning and shall contain,
at a minimum, a description of soil mapping units, pH, secil
density, and the depth and thickness of each so0il horizon;

(2) The proposed types of eguipment and methodology to
be used for removal, storage, and replacement of the scil in
accordance with subsection 10.4 of this Section;

(3) The location of areas to be used for the separate
stockpiling of the soil horizons and plans for soil stabilization
before redistribution;

(4) The use of topscil substitutes may be approved by
the Commissioner on the basis of scientific information provided
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by the applicant that the substitute material is suitable for the
proposed postmining land use. Such information shall be made a
part of the permit application;

(5) Plans for seeding and/or planting the regraded
area and the conservation practices proposed to contrel erosion
and sedimentation during the first twelve (12) months after
regrading is completed;

(6) Scientific data from comparable areas that
demonstrate that the applicant will achieve, within a reasonable
period of time, equivalent or higher levels of yield after mining
as existed before mining; and

{(7) Information regarding productivity prior to
mining, including the average yield of food, fiber, forage or
wood products obtained under a high level of management.

10.4. Special Redquirements.

(a) TFor all propeosed mining operations on prime farmlands,
the applicant shall meet the following special reguirements:

(1} All soil horizons to be used in the reconstruction
of the so0il shall be remocved and stockpiled before drilling,
blasting, or mining. Where removal of soil horizons result in
erosion that may cause air and water pollution, the applicatiocn
shall specify methods or treatment to control erosion of exposed
overburden. The application shall describe procedures to be used
to:

() Remove separately the entire A horizon or
other suitable scil materials which will be used to create a
final soil having a greater productive capacity than that which
existed prior teo mining. Such operations will be carried out in
a manner that prevents mixing or contamination with other
material before replacement;

(B) Remove separately the B horizon of the
natural soil or a combination of B horizon and underlying C
horizon or other suitable scil material that will create a
reconstructed root zone of greater productive capacity than that
which existed prior to mining. Such operations shall be carried
out in a manner that prevents mixing or contamination with other
material; and

(C) Remove separately the underlying C horizons
or other strata, or a combination of such horizons or other ..
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strata to be used instead of the B horizon that are of greater
thickness and that can be shown to be more favorable for plant
growth than the B horizon, and that when replaced will create in
the reconstructed soil a final root zone of greater depth and
quality to that which existed in the natural soil.

(b) 1If stockpiling of soil horizons is necessary, the A
horizon and B horizon shall be stored separately from each other.
The stockpiles shall be sited within the permit area at a
suitable location where they will not be disturbed or exposed to
excessive erosion by water or wind before the stockpiled horizons
can be redistributed on the regraded surface. Stockpiles in
place for more than thirty (30) days shall be protected from
erosion.

(¢) Soil Replacement.

(1) Soil reconstruction specifications established by
the U. S. Scil Conservation Service shall be based upon the
standards of the National Cooperative Soil Survey and shall
include, as a minimum, physical and chemical characteristics of
reconstructed soils and soil descriptions containing soil-horizon
depths, soil densities, soil pH, and other specifications such
that constructed soils will have the capability of achieving
levels of yield egual to, or higher than, those of nonmined prime
farmland in the surrounding area. ‘

(2) The minimum depth of soil and substitute soil
material to be reconstructed shall be forty-eight (48) inches, or
2 lesser depth egual to the depth to a subsurface horizon in the
natural soil that inhibits or prevents root penetration, or a
greater depth if determined necessary to restore the original
soil productivity capacity. Soil horizons shall be considered as
inhibiting or preventing root penetration if their physical or
chemical properties or water-supplying capacities cause thenm to
restrict or prevent penetration by roots of plants common to the
vicinity of the permit area and if these properties or capacities
have little or nc beneficial effect on soil productive capacity.

(3) The operator shall replace and regrade the soil
horizons or other root-zcne material with proper compaction and
uniform depth.

(4) The coperator shall replace the B horizon, C
horizon, or other approved substitute material to the thickness
needed to meet the requirements of subparagraph (2) of paragraph
(¢) of this subsection.
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(5) The operator shall replace the topsoil or other
approved substitute materials as the final surface soil layer.
This surface soil layer shall equal or exceed the thickness of
the original surface soil layer, as determined by the soil
survey.

(d) Apply nutrients and soil amendments as needed to
establish gquick vegetative growth.

(e) In those areas where the B or C horizons were not
removed but may have been compacted or otherwise damaged during
the mining operation, the operator shall engage in deep tilling
or other appropriate means to restore premining capabilities.

10.5. Revegetation. Each person who conducts surface coal
mining and reclamation operations on prime farmland shall meet
the following revegetation requirements during reclamation:

(a) Following soil replacement, the operator shall
establish a vegetative cover of the type and in the manner set
forth in the approved permit. Seeding and/or planting shall be
accomplished during the next period for favorable planting
conditions. Suitable mulch and other soil stabilizing practices
shall be used on all areas; and

(b) Within the time period specified in the permit, but not
more than ten (10) years after completion of backfllllng and
rough grading, any portion of the permit area which is prlme
farmland must be used for crops. The crops may be grown in
rotation with hay or pasture crops. The Commissioner may approve
the use of perenn1a1 plants for hay where this is a common long
term use of prime farmland secils in the surrounding area.

10.6 Revegetation and Restoration of Soil Productivity.

(a) Following prime farmland soil replacement, the soil
surface shall be stabilized with a vegetative cover or other
means that effectively controls soil loss by wind and water
erosion.

(b) Prime farmland soil productivity shall be restored in
accordance with the following provisions:

(1} Measurement of soil productivity shall be
initiated within ten (10) years after completlon of soil
replacement.
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{2) Soil productivity shall be measured on a
representative sample or on all of the mined and reclaimed prime
farmland area using the reference crop determined under paragraph
(b) (6) of this subsection. A statistically valid sampling
technique at a ninety (90) percent or greater statistical
confidence level shall be used as set forth in the Handbook and
in consultation with the U. S. S0il Conservation Service.

(3) The measurement period for determining average
annual crop production (yield) shall be a minimum of three (3)
cCrop years prior to release of the performance bond.

(4) The level of management applied during the
measurement period shall be the same as the level of management
used on nonmined prime farmland in the surrounding area.

(5} Restoration of soil productivity shall be
considered achieved when the average yield during the measurement
period equals or exceeds the average yield of the reference crop
established for the same period for nonmined soils of the same or
similar texture or slope phase of the scil series in the
surrounding area under equivalent management practices.

(6) The reference crop on which restoration of soil
productivity is proven shall be selected from the crops most
commonly produced on the surrounding prime farmland. Where row
crops are the dominant crops grown on prime farmland in the area,
the row crop requiring the greatest rooting depth shall be chosen
as one of the reference crops.

(7) Reference crop yields for a given crop season are
to be determined from:

(A) The current yield records of representative
local farms in the surrounding area, with concurrence by the U.
S. Soil Conservation Service; or

(B) The average county yields recognized by the
U. 5. Department of Agriculture, which have been adjusted by the
U. S. S0il Conservation Service for local yield variation within
the county that is associated with differences between nonmined
prime farmland soil and all other soils that produce the
reference crop.

(8) Under either procedure in paragraph (b)(7) of this

subsection, the average reference crop vield may be adjusted,
with the concurrence of the U. S. Soil Conservation Service, for:
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(A} Disease, pest, and weather-induced seasonal
variations; or

(B) Differences in specific management practices
where the overall management practices of the crops being
compared are equivalent.
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38-2-11  Insurance and Bonding.

11.1 Insurance.

(a) The applicant shall provide liability insurance for
each surface mining and reclamation operation and maintain such
insurance throughout the life of the permit or any renewal
thereof, and the liability periocd necessary to complete all
reclamation operations, in the following minimum amounts:

(1} ~ For bodily injury $300,000 for each occurrence and
$500,000 aggregate.

(2) For property damage $300,000 for each occurrence
and $500,000 aggregate with no exclusions for blasting,
landslides, or water loss.

(b) A statement shall be affixed to each certificate of
insurance affirming that the insurer will promptly notify the
commissienerDirector of any substantive change in policy [
including cancellations, termination, or failure to renew.

(c) Insurance coverage for blasting damage may be
terminated prior to final bond release but not before blasting
activities have ceased provided that the full amount of liability |
coverage shall continue as required by the Act and these
regulations.

11.2 General Requirements For All Performance Bonds. |

(a) Prior to issuance of a permit and prior to initiation |
of surface mining operations, the operator shall provide a
performance bond in accordance with Sectiong 11 and/or 1la of the |
Act and in accordance with this section.

(apk) All performance bonds shall provide a mechanism for a [
bank or surety company to give prompt notice to the
€emmissionerDirector and the permittee of any action filed [
alleging the insolvency or bankruptcy of the surety company, the
bank, or the permittee; or alleging any violations which would
result in suspension or revocation of the surety’s license or
bank’s charter to do business.

(bc) Upon incapacity of the bank or surety company by reason |
of bankruptcy, insclvency, or suspension or revocation of a
charter or license, the permittee shall be deemed to be without
bond coverage and shall promptly notify the €emmissienerDirector. |
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ey -Fhe-Commissioner-—upen-netificpkion-received-in
aecordance-with-the-procedures-of~paragraph-{tar-ef-this
supsection;-or~-from-the-permitiesr—shaii-in-writing-netify-zhe
eperator~-whe-is-withoukt-bond-coverage-and-specify-n-rensonaiie
periesd-not-to-execaad-ninety-{+58r-days-to-repirce-bond-coverage-
Ff-ar~Adegquate-bond-is-nok-pested-by-the-and-of-the-periad
atiowedy-tihe-operator-shaii-censa-mining-operations-and-shaii
immedintely-begin-to-conduct-the-reciamation-oparations-in
accordpnsa-yith-the-apprayed-rvasiamatisn~pianr-—-Mining-operations
shail-neot-resume-untii-the-Commissionar-has-determined-that-an

acceptapie-pond-has-been-posteds

(3) The cemmissiemarDirector shall issue a notice of
violation against any operator who is without bond coverage. The
notice of viglation shall specify a reasenakie-period of time to
replace bond coverage not to exceed ninety-{98y-fifteen (15}
days. During this period the €emmissienerDirector shall conduct
weekly inspections to ensure continuing compliance with pernit
requirements, thege regulations and the Act. Such notice of
violation, if abated within the gpecified time period-aiiewed,
shall not be counted as a notice of viclation for purposes of
civil or criminal penalties determining a "pattern of-wiz:fui |
viclations" and need not be reported as a past viclation in
subsequent permit applications. If such a notice of violation is
not abated in accordance with the gpecified time periodseheduie,
a cessation order shall be issued, at which time the operator
shall initiate and complete as contemporaneously as possible
total reclamation of theall disturbed areas._ _Mining operations
shall not resume until the Director has determined that an

acceptable bond has been posted.

(e) For bonds and permits which are to ke transferred,
assigned or sold under the provisions of subsection 3.25 of these
lations and which have significant long-term environmental

haé the anc1al'resources and capabilit to assume the

liability.

11.3 Surety-Bends Bond Instruments. |

(a) Surety Bonds. Fhe-sSurety bonds shall be subject to i
the following conditions:

(1) A surety bond shall be executed by the operator
and a corporate surety licensed to do business in the State of
West Virginia_and approved by the Director. |
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(2) Surety bonds shall be noncancelable during their
term except that surety bond coverage may be adjusted in
accordance with the provisions of subsection 12.3 of these
regulations. The-Commissioner-shali-advise-the-sursty-within
thirey-{38r-days-after-tha-receipt-of-a-request-Sor-bond
adjustment-whether-the-pond-may-ba-adiusted=-

ik (b) Collateral bonds.--far-Excapt-for-lieattars—of
eredit;-eCollateral bonds shall be subject to the following

conditions:

(1) The form of the collateral bond shall be:

(A} Bonds of the United States or its
possessions, of the federal land bank, or of the homeowhers loan

corporation;

(B Full faith and credit general obligation

bonds of the State of West Virginia, or other states, and any

county, district municipality of the state of West Virginia or

other states:

(C) Certificate of devnosit; or

(D) Cash.

(E) Real propertv posted as a collateral bond
shall meet the following conditions:

(i) The applicant shall grant the Division
of Enerqv a flrst mortqaqe, flrSt deed of trust. or perfected

Sellror otherw;se dispose of the property in the event of
forfeiture.

(ii)_In order for the Commissioner to
evaluate the adequacy of the real property offered to satisfy
collateral requirements, the applicant shall submit a schedule of
the real property which shall be mortgaged or pledged to secure

the obligations under the indemnity agreement. The list shall
include: (1) A description of the property; (2) The fair market

value as determined by an independent appraisal conducted by a
certified appraiser; and (3) Proof of possession and title to

the real property.

(iii) The property mav _include land which is

part of the permit area; however, land pledged as collateral for
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a bond under this section shall not be disturbed under anvy permit

while it is serving as gecuritv.

(F} Whole life insurance policies posted as a
bond shall meet the follewing conditions:

collatera

(i) The corporation, partnership, or sole
roprietorship a ing for the permit shall own the said polic

{ii) The Commigsioner shall obtain possession

of and keep in custody all policies assigned by the applicant,
until authorized for release or replacement:

(iii) The Commissioner shall, at a

minimum, value this collateral at net cash surrender value so _as
to ensure that such policies, less all penalties and

adminigtrative expenses incurred at the time of redemption, shall
ecual or exceed the amounts of the bond regquired to be posted:

(iv) The net cash surrender value of the
whole life jinsurance policy shall not exceed $300,000.00;

{v) The Commissioner shall accept only whole
life policies which are not interest sensitive and have a

guaranteed rate of interest:

(vi) The Commissioner shall require that

writing, and reflect this a551§ggent upeﬁ the books of the

company issuing such policies and 'be recorded by the applicant as

required by the Commissioner:;:

(vii) Upon and during the assignment, such

CommlsSLQner, with the excegt;on”of allow1né_future d;v;dends

distributed to such peolicies to offset annual premiums, so lonq-
as the net cash surrender value meets or exceeds the amounts of

the bond required; and

{viii) The Commissicner shall only accept

those policies issued by companies licensed to conduct business
in_the State of West Virginia. Furthermore, such companies shall

Guaranty Assegleglog and gave_an ;ndependent flnanc1al rating by

A. M. Best Companvy of A+ (Superior), Aaa bv Mocdv’s Investor

Service, or the eguivalent.
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----- : (G} letters of credit shall be subject to the
follow1na conditions: ) :

(i}Y The letter may onlv be issued by a banpk
anized or authorized to do_business in the State of West

{i1) Letters of credit shall be irrevocable

during their terms. The Commissioner may approve the use of
letters of aredit as securitv in_accordance with a schedule

approved with the pe ;mlt Any bank issuing a letter of credlt

in writing at least nlnetv (80) davs prlorfto thermaturltx date

of such letter of credit or the expiration of the letter of
credit agreement Letters of credit utilized as securities in
C = 1

contlnuous bond_ coverage shall be forfeited and

rom _the C mmlsSLOne ofia notice @) forfelturel

(iv) The Commissioner shall not accept a
letter of credit in excess of ten percent (10%) of the bank’s

capital surplus account as shown on a balance sheet certified b

a certified public accountant;

{Vv) The Commissioner shall not accept

letters of credit from a bank for any person, on all permits held
by that person, in excess of three times the company’s maximum
single obligation as provided by State law;

(vi) The Commissioner ghall provide in the
indemnity agreement that the amount shall be confessed to

Jjudgment upon forfeiture; and

(vii) The bond shall provide that:

(I} The bank will give prompt notice to
the permittee and the Commissioner of any notice received or

action filed alleging the insolvency or bankruptcy of the bankl
or alleang any violations of regulatory requirements which could

result in suspension or revocaticn of the bank’s charter of
license to do business;
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—(II} In the event the bank becomes

an eason otice sha be 1ven 1mmed1atel to the permittee

and the Commissiconer: and
(IIT) Upon the 1ncapac1tv of a bank by

conduct weekly inspections to ensure contlnulng compllance with

other permit requirements, the regqulatorv program and the Code of

West Virginia., Such notice of violation, if abated w1thln the

the ogerato; shall begin and complete, as contemporanecusly as

possibkle, total reclamation of the area.

{viii)} Persons with an interest in letters of
< it posted as a bond., and who desire notification of actions

pursuant to the bond, shall regquest the notification in writing

to the Commissioner at the time collateral is offered.

(22) The €emmissienerDirector shall obtain possession ]
of and keep in custody all collateral deposited by the applicant,
until authorized for release or replacement;

---------- f2y-~Fhe-Commissiomer-shali-vaiua-calintarali-at-thair
cnrrant-market-valyer-net-Ence-vyaines

(3) The €emmissienerDirector shall require that |
certificates of deposit be assigned to the Division of
EmnergyEnvironmental Protection, in writing, and reflect this |
assignment upon the books of the bank issuing such certificates;

(4) The €emmissiemerDirector shall not accept an ]
individual certificate for a denomination in excess of maximum
insurable amount as determined by F.D.I.C.-and-FrStbrIr€r; |

(5} The E€ommissienmerDirector shall require the banks |
issuing these certificates to waive all rights of setoff or liens
which it has or might have against those certificates;
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(6} The €emmissiemerDirector shall only accept
certificates of deposit in a bank in this State;

f?}--The-eommésséaner-sha&i-require-the-app&icant-te
depostt-suf£tctent-ameunta-of-certtftcatea—ef-depesxt--te-assure
that-he-wilti-be-aklie-te-iiguidnte-those-certifisntas-—prior—ts
maturity--upon-ferfeiturer-for-the-amount-of-the-bond-requireds

---------- {t8y——-Reat-preparty-postead-as-—a-ecaiiatearpl-band-shaii
meet-the-following-conditionss

--------------- {tAy--Fhe-appiicant-shati-qrant-the-Piviston-of
Eneray-a-ftrst—mortgage—-ftrst deed-of-trust;-—or-perfestod-firak-
Titen-seeurity- tnterest—tn-rea&-preperty—wzth-a-rtght to-seii-or
otherwise-dispoase-of-the-property-in-the-evenk-of-forfsiturar

--------------- {Br--In-order-for-tha-Commissionar-te-evaiuate-the
adequaey—of the-reai-preperty-sffered-to-spkisfy-coliataral
reguirements--the-appiicant-shati-subnit-a-sechedule-af-tha-real
proeperty-which-shalti-be-mortgaged-or-piedyed-to-sacure-the
obi:gattens-under—the-tndemnzty—agreement——-fbe-itst shati
inetudes

-------------------- tiy-—A-deseription-of-tha-prepertys

------------------- —tii)-Tha- fatr-market-va&ue-as detarminag-loy
an-independent-appraisai-conducted-by-p-certificd-appraiserr—and

-------------------- tiiiy--Procf-of-possassion-and-titla-—to-the

--------------- {t€}—~FThe-property-may-ineinde-tand-which-is-pare
ef-Ehe—permtt~area*-hewever——iand-p&edged-as-ce&&ater&i for-a
bond-under-this-section-shati-net-be-disturbed-under-—any-permit
whilte-ik-is-serving-as-seeurieys

---------- t9r—-Whele~tife-insurance-peticies-pestad-as-n
cotiaterati-bond-shati-meet-the-foltlowing-conditionss

--------------- tAr--Fhe-corporations-partnershipr-osr-seie
preprietorship-appiying-for-—tha~-pewmikt-asnalli-ewn-the-said-peiievys

—-—— ——m—iByr==The-Commissisnar—shati-chtain-possassiap-of
anéi-Reep-in-custody-ati-poiicies-assigned-by-the-appricantr-unktid
antherized-for-reteass-or-repliacements

--------------- t€r--Fhe-Commissioner-shalti--at-a-mintmam--vaiue
this-collinteral-at-nat-cash-suyrrender-value-se-as-to-—amsura-thak
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sueh-poticiesr-iess-ali-penaities-and-adninistrative-expenses
ineurred-at-the-time-af-redenprion;-shaii-cquai-er—axcaad-—the
amounts-of-the-pond-reguired-to-be-posted;

—rmm————————eeelyemefhe—nak—cash-surrender-vaine-~cf~tha-whole
Tife-insurance-poticy-shati-net-excced-53607600-60+

{Ey--Fhe-Commissioner-shati-accept-oniy-whoie-iife
poiicies-which-are-not-interest-sansicive-and-have-a-guaranteed
rate-ef-interest;

--------------- tFy--FPhe~Copmissioner-shalti-regquire-that-whole
tifa-poiicies-be-assigned-to-the-Pivision-of-Energyr-in-writinegr
and-reficct-this-assignment-upen-the-bocks-of-the-company-issuing
sieh-poiieies-and-be-recorded-by-the-applieant-as-resuirad-hy-the
Commissioners

------------- —+{6}+——-Epan-and-during-the-assignment;-sneh-poticies
shaili-hear-ns-iiens - —loans-or-ansumbrances ~and-none-shall-bacome
effestive-withouk-the-prisp-written-consent-of~the-Commiasionar-
with-the-axeception-of-aitowing—future-dividends-distriputed-to
sueh-poticies~to~cffset-annual-pramiums - —so~iong-as-the-ner-cash
surrender-vaiue-mests-or-excecds-the-amounta-of-the-pond
reguiredsr—and

e e e e e e ftHy--Fhe-Commissioner-shalli-oniy-acecepi~thase
potictes-issned-by-companies-iicensed-to-conduct-business—in-the
State-ef-West-Virginiar——Furthermore -sueh-companies-shati-be
Rember—-insyrers-ecf-the-West-Yirginita-pife-and-Heaith-Ensuranee
Suaranty-Asseciation-and-have-an-independant-£inaneiai-rating-by
A--M--Bast-~Zompany-of-A+-{Superiorir-dan-by-MosdyLias-Investor
Servicar—or-the-aguivalents

(297) Persons with an interest in collateral posted as |
a bond, and who desire notification of actions pursuant to the
bond, shall reguest the notification in writing tc the
CommissionerDirector at the time collateral is offered; |

----- fthy--bethers-af-credit-shati-ba-subject-to-the-following
conditionss

---------- tiy-—-Fhe-iettor-may-onliy-be-issyed-by-a-bank-organized
er-autherized-to-do-business-in-the-State-of-West-Firginias

---------- {2y=-—betbers-sf-eredit-shali-be-irreveeable-during
their-terms-—-Fhe-Commissioner-may-approve-the-use-sf-ietkars-of
eredit-as-seasurity-in-accordance-with-pa-seheduie-approved-with
the-permits——-Any-bank-issuing-a-letter-cf-credit-for-the-purposes
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of-this-paragraph-shati-netify-the-Commissioner—in-writing—ae
teast-ninety-{50r-days-prior-teo-the-maturity-date-of-sneh-tattay
of-eredit-or-the-expiration-of-the-letter-sf-sradic-agraament
betters-of-eredit-utitized-as-securities-in-areas-requiring
eontinﬂeus-bend-eoverage-shaii-be-ferfeite&-and—eoiieeted-by-the
effiee-sf-&tterne?—eenerair—iE-net-rep&aeed—by-ether-suitab&e
evidence-eof-financini-resporsibilirty-at-teast-thivey-{36r-days
before-the-expiration-date-of-the-ietter-of-aredit-agreaments

---------- t3y--The-tetker-must-ba-payablea-te-tha-Bivisien-af
Energy-in-part-er-in-fuli-upen-demand-and-receipk-fvam-the
Commissioner-of-a-netice-of-forfaituras

---------- {4r-~Fhe~Commissioner-shaii-not-accept-a-tatkaw-of
eredit-in-excess-of-ten-percent-{164r-of-the-bankis-eapital
surpius-aceeunt—as-shewn—on-a-baiance-sheet-certified-by—a
certified-publiic-accountants

---------- t5r--The-Commissioner-shati-net-accept-lettars-of
eredit-frem—a-bank-fer—any-persenr-en—ai&-pernits-heid-by—that
personr—in—excess—ef-three-times—the—company*s-maximum-singie,
obiigation-as-previded-by-State-laws

--------- —{6}--Fhe-Commissioner-shalti-previde-in-the-indamnity
agreement-that-the-ameunt-shai&—be-eenfessed-te—jadgment-upen
Forfeiturasr-and

---------- t#r--Fhe-bond-shaii-previde-thats [

—————————————— tAr-~Fhe-kank-wilti-give-prompe-netice-te-the
pernittec-and-the-Commissioner-ef-any-netice-raceived-er-action
fiied-aiieging-the-inse&veney-er-bankruptey—of-the—bankr-er
atteging-any-viointions-ef-reguiatory-requirements—which-sonid
resultt-in-suspension-or-reveeation-sf-the-bankis—charter-af
trecense-to-de-businesss

--------------- {By=--In-the-event-the-bank-becomes-unakia-te
fuifiti-its-ebiigations-under-the-ietter-of-credit-£for-any
reaseny-notice—shaii-be-given-immediately—to-the-parmittas—and
the-Commissioner+-and

------------- —={€}--Upen-the-inecapacity-of-a-pank-by-reasen-of
Pankrupteys-insoivensy-sr-suspansisn-er-veyeeation-—of-itas—charter
or-iticenses-the-permittee-shali-he-deamed-to-pa-yitheut—bond
coverage-in-vielntion-of-Section-1i-af-the-dsk---Tha-Commissitonax
shati-issue-a-netice-sf-viointion-ngainst-any-operatar-yho—is
witheut-bond-eoverager--FThe-notice-shati-specify-—a-menssnapie
peried—te-repiaee-bend-ceverageT—net-te-exeeed-ninety-fBey-dayST
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PBuring-this-perisd-the-gommissionsr-shati-conduckt-weekiy
inspections-to-ensure-continuing-conpiianca-with-othar-permie
reguirenentsy—the-reguiatery-progran—and-the-code-of-Waat
¥irginiar--Sueh-netice-of-yvioiation r—if-abakted-within-the-peried
aliewed;-shati-net-be-counted-as-a-netice—-of-viotation-£for
Purpesaes-ef-detarmining-a-tpattewn-of-witiful-visiationst-and
need-net-pe-veporeod-as-a-past-violatiton-in-permit-appiicationss
FE-such-a-netice-of-vioiation-is-not-abated-in-accordance-with
the-schedulers-n-ceassation-order-shati-be-issyed-—at-which-time
the-eperater-shal}-begtn—an&-eempiete--as contemperaneeusiy—as
possible--tatai-rasiamation-af-tha-araas

{8y --FPerseons-with-an-interest-in-letters-of-eredit
posted-as-a-bondr-and-who-desire-notifieation-of-actions-pursuant
to-the-pond--shalti-remiest-tha-notifisnition-—in-writing-to-the
Eopmisstoner-ak-tha-time-coliaterpnl-is-—offerad:

(=8) The estimated bond value of all collateral posted
as bond assurance under this paragraph-far-and-{kr-sf-this
subsestion shall be subject to a margin which is a ratio of bond
value to market value as determined by the EemmissiemexDirector.
This margin shall reflect legal and liquidation fees, as well .as
value depreciation, marketability and fluctuations which might
affect the net cash available to the €emmissienerDirector i#mfor |
performing reclamation. The bond value of collateral may be
evaluated at any time, but shall be evaluated as part of permit
renewal and if necessary the bond value Iincreased or decreased.

In no case shall the bond value exceed the market value; and

(9) For those permits issued prior to Januarv 1, 1993

otherwise

determined by the D;rector to be 1nsuff1c;ent o
invalid.

t3+5(c) Escrow Bonding. l

(al) The €ommissiemerDirector may authorize the |
operator to supplement a bonding program through the
establishment of an escrow account depeosited in one or more
federally insured accounts payable on demand only to the
€emmissionerDirector or deposited with the €emmissieonerDirector |
directly. Contributions to the account may be based on acres
affected or tons of coal produced or any other rate approved by
the €emmissienewDirector. In all cases, the total bond including
the escrow amount, as determined by the €emmissienmerDirector in
the bonding schedule, shall not be less than the amount required

under Sections 11 and 1ia of the Act. |
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(B2) Escrow funds deposited in federally insured
accounts shall not exceed the maximum insured amount under
applicable Federal insurance programs such as by F.D.I.C.-e»
F+S+brE-E+

(e3) Interest paid on an escrow account shall be
retained in the escrow account and applied to the bond value of
the escrow account unless the SemmissienerDirector has approved
that the interest be paid to the operator. 1In order to qualify
for interest payment, the operator shall request such action in
writing during the permit application process.

(d84) Certificates of deposit may be substituted for
escrow accounts upon approval of the €emmissienerpDirector.

*3s-6(d) Self-Bonding.

(a1) Definitions. For the purposes of this subsection
only:

(2A) Current assets means cash or other assets or
resources which are reasonably expected to be converted to cash
or sold or consumed within one (1) vear or within the normal
operating cycle of the business.

(2B) Current liabilities means obligations which
are reasonably expected to be paid or liguidated within one (1)
year or within the normal operating cycle of the business.

(3C) Fixed assets means plants and equipment, but
does not include land or coal in place.

(4D) Liabilities means obligations to transfer
assets or provide services to other entities in the future as a
result of past transactions.

(5E} Net worth means total assets minus total
liabilities and is equivalent to owners equity.

(6E) Parent corporation means corporation which
owns or controls the applicant.

{#¥G) Tangible net worth means net worth minus
intangibles such as goodwill and rights to patents or rovalties.

(b2) The €emmissienerDirector may accept a self-bond

from an applicant for a permit if all of the fcllowing conditions
are met by the applicant or its parent corporation guarantor:
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. (2A) The applicant designates a suitable agent to |
receive service of process in the state where the proposed
surface coal nining operation is to be conducted.

(2B) The applicant has been in continuous |
operation as a business entity for a period of not less than five
(5) years. Continuous operation shall mean that business was
conducted over a period of five (5) years immediately preceding
the time of application.

(i) The commissienerDirector may allow a i
joint venture or syndicate with less than five (5) years of
continuous operation to gualify under this requirement, if each
member of the jeint venture or syndicate has been in continuocus
operation for at least five (5) years immediately preceding the
time of application. _

(Bii) When calculating the period of
continuous operation, the €emmissienerDirector may exclude past
periods of interruption to the operation of the business entity
that were beyond the applicant’s control and that do not affect
the applicant’s likelihood of remaining in business during the
proposed surface coal mining and reclamation operations.

(3€) The applicant submits financial information i
in sufficient detail to show that the applicant meets one of the
following criteria:

{Ai) The applicant has a current rating for I
its most recent bond issuance of "A" or higher as issued by
either Moody’s Investor Service or Standard and Poor’s
Corporation;

(Bii) The applicant has a tangible net worth |
of at least ten (10) million dollars, a ratio of total
liabilities to net worth of 2.5 times or less, and a ratioc of
current assets to current liabilities of 1.2 times or greater; or

(éiii) The applicant’s fixed assets in the
United State total at least twenty (20) million dollars, and the
applicant has a ratio of total liabilities to net worth of 2.5
times or less, and a ratic of current assets to current
liabilities of 1.2 times or greater.

(4D} The applicant submits: |

(A1) Financial statements for the most |
recently completed fiscal year accempanied by a report prepared
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by an independent certified public accountant in conformity with
generally accepted accounting principles and containing the
accountant’s audit opinion or review opinion of the financial
statements with no adverse opinion;

(Bii) VUnaudited financial statenments for |
completed guarters in the current fiscal year; and

(eiii) Additional unaudited information as
requested by the €emmissienewDirector.

(#3) The €emmissienerDirector may accept a written [
guarantee for an applicant’s self-bond from a parent corporation
guarantor, if the guarantor meets the conditions of subparagraphs
tir-thveough-{ér-of-paragraph-—{br-af-this-spbsecktionsubparts (A)
through (D) of subparagraph (2} of this paragraph as if it were
the applicant. Such a written guarantee shall be referred to as
a "corporate guarantee", The terms of the corporate guarantee
shall provide for the following:

(2A) If the applicant fails to complete the |
reclamation plan, the guarantor shall do so or the guarantor
shall be liable under the indemnity agreement to provide funds to
the commissienerDirector sufficient to complete the reclamation |
plan, but not to exceed the bond amount.

(2B) The corporate guarantee shall remain in force |
unless the guarantor sends notice of cancellation by certified
mail to the applicant and to the €emmissismerDirector at least |
ninety (90) days in advance of the cancellation date, and the
€emmissionerDirector accepts the cancellation. |

(3C) The cancellation may be accepted by the
CemmissienerDirector if the applicant obtains suitable
replacement bond before the cancellation date or if the lands for
which the self-bond, or portion thereof, was accepted have not
been disturbed.

(€4) For the SemmissiemaxDirector to accept an |
applicant’s self-bond, the total amcunt of the outstandlng and
proposed self-bonds of the applicant for surface coal mining and
reclamation operations shall not exceed twenty-five (25) percent
of the applicant’s tangible net worth in the United States. For
the €emmissienmerDirector to accept a corporate guarantee, the |
total amount of the parent corporation guarantor’s present and
proposed self-bonds and guaranteed self-bonds for surface coal
mining and reclamation operations shall not exceed twenty-five
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(25) percent of the guarantor’s tangible net worth in the United
States.

(#5) If the €emmissienerDirector accepts an applicant’s |
self-bond, an indemnity agreement shall be submitted subject to
the following requirements:

(¥A) The indemnity agreement shall be executed by |
all persons and parties who are to be bound by it, including the
parent. corporation guarantor, and shall bind each jointly and
severally.

(2B) The indemnity agreement shall be accompanied |
by an affidavit certifying that the agreement is valid under all
applicable State and Federal laws.

(3C) Corporations applying for a self-bond or
parent corporations guaranteeing a subsidiary’s self-bond shall
submit an indemnity agreement signed by two (2) corporate
officers who are authorized to bind the corporation. A copy of
such authorization shall be provided to the SemmissiomemDirector.
The guarantor shall provide a copy of the corporate authorization
demonstrating that the corporation may guarantee the self-bond
and execute the indemnity agreement.

(#D) If the applicant is a partnership, joint |
venture or syndicate, the agreement shall bind each partner or
party who has a beneficial interest, directly or indirectly, in
the applicant.

(8E) Pursuant to the bond forfeiture provisions of |
subsection (b) of Section 17 of the Act, the applicant or parent
corporation guarantor shall be reguired to complete the approved
reclamation plan for the lands in default or to pay to the
CemmissienerDirector an amount necessary to complete the approved |
reclamation plan, not to exceed the bond amount. If permitted
under State law, the indemnity agreement when under forfeiture
shall operate as a judgment against those parties liable under
the indemnity agreement.

(£6) The CemmissienmarDirector may reguire self-bonded |
applicants and parent guarantors to submit an update of the
information required under subparagraphs-{3i+-amd-{&r—of
paragraphs-{by-af-this-subseaskionsubparts (A) through (D) of
subparagraph (2) of this paragraph within ninety (90) days after

the close of each fiscal year fellowing the issuance of the self-
bond or corporate guarantee.
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(g7) If at any time during the period when a self-bond |
is posted, the financial conditions of the applicant or the
parent corporation guarantor change so that the criteria of
subparagraph-{3r-paragraph-{tbr-and-paragraph-{dr-of-this
sybsesktionsubpart (C), subparagraph (2) and subparagraph (4) of
this paragraph are not satisfied, the permittee shall notify the
CemmissisnerDirector immediately and shall within ninety (90)
days post an alternate form of bond in the same amount as the
self-bond.

---------- tht~-The~Commissioner—ashail-issne-a-notice-of-viotation
against-any-operater-yhe~ts-without-bond-coverager-~Tha-notice
shati-spectfy-a-reasonabie-perisd-to-repliace-bond-coverage-—not-te
execeed-ninety~{58)-days-~-Buring-this-pericsd-the-Commiasioner
shalil-econduect-weekiy-inspections-to-ensure-continuing—conpiiance
with-permit-resuirrementss—tha-reguiations-—and-the-get-~-gueh
netice-of-yiotationr—if-abaked-within-the-perisd-atiowved,-shaii
net-ke-ssunted-as—-a-notice-af-yiaation-for-purpeses-sf-agivii-ar
eriminal-penatties-determining-a-lpatkern-of-witifui-viotationgt
and-need-not-be-reperted-as-a-past-visiaktion-—in-permis
applieationsr-~If-sueh-a-notica-of-vioiation—ts-neot-abatad-in
aecordanca-with-the-sehaeduler—a-~cassation-~order-shaii-be-issnadry
at-which-time-the-operator~shati-initinte-and-compiete-as
contemporanesusty—pe-possibis-total-resiamation-of-tha-arens

t3-7F(e) Combined Surety/Escrow Bonding. . I

(2l) The €emmissienerDirector may accept a combined |
surety/escrow bonding schedule provided that:

(%A) A surety bond payable to the
EommissiemerDirector is posted in the amount determined under
Sections 11 and 1la of the Act for reclamation of each successive
increment; and

(2B) An interest-bearing escrow account, payable
to the €emmissienerDirector with a predetermined deposit amount
and frequency, is established.

(b2) Conditions of the combined surety/escrow bonding |
method shall be as follows:

(%) Surety bond: |

(1) The term of the surety bond shall be not |
less than two (2) years.
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(Bii) The amount of the surety bond shall
always be sufficient to cover the difference between the escrow
balance and the total reclamation cost.

(eiii) The surety bond may be reduced in
amount, but the liability remaining shall depend on the escrow-
deposit rate which shall be subject to the regquirements of
Subsections-tivé-and-tirS5~of-this-secstionparagraphs (b) and (c)

of this subsection.

(Biv) The surety bond shall be noncancelable |

by the surety during the bond term.

(Ev) Surety bond coverage may be released by
the €emmissieomerDirector without applying the bond~release
criteria of the Act and Section 12 of these regulations, at any
time during the bond term, provided provisions of subparagraph
{2y={Ey-of-paragraph-{h)r-of-this—subsestionsubdivision (v},
subpart (B), of this subparagraph are met or are in accordance

with the provisions of bond replacement under Subsection 12.1 ef
this-seetionof these requlations.

(Fyi) The surety bond is subject to the
conditions of bond forfeiture including noncompliance with the
escrow-account provisions of subparagraph-{2r-paragrapkh-{bi-ef

this-subseetionsubpart (B) of this subparagraph.

(2B) Escrow account:

(i) The terms and conditions of the escrow
account shall be developed jointly by the operator, surety and
E€emmissienerDirector. For the purpeses of this section, the
development of the escrow account shall be based on a production
basis in an amount not less than that required to make the escrow
account equal to or greater than the bond requirement within the
term of the surety bond as agreed on jointly by the operator, the
surety and the €ommissiemerDirector. Deposits to the escrow
account by the cperator shall be made monthly and so reported to
the €emmissismerDirgctor. Failure to make deposits on schedule
shall be just cause for action by the €emmissiemerDirector.

(Bii) A certified escrow-account balance .
statement shall be provided gquarterly to the surety and the
€emmisstemarDirector.

(eiii) Provisions of the escrow account
shall be in accordance with Subsectton-ii—égaragragh (b} of this
subsection.
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(Piv) The escrow account shall be subject to |
bond~-forfeiture.

(Ev) The escrow account balance shall equal |
the initial bond amount, plus any adjustments reguired by
subdivision (i) of this subpart, parsg=aph-{bytZi{tAyr-eof-this
subseetiom-one hundred twenty (120) days prior to surety bond
termination, unless the total bond amount required has been
previously reduced through the bond-release procedures.

(e3) Provisions of the Act and Section 12 of these |
regulations may be applied to both surety and escrow bond
coverage during the bond term.

(d4) The surety escrow combination may be repeated |
successively or amended during the term by replacing the escrow
account with a surety bond, and reestablishing the escrow terms
and deposit rate, subject to €ommissiemerDirector approval. i

11.84 Incremental Bonding. [

(a) When the applicant elects to bond in increments as
specified in subsection (a), Section 11, of the Act, the
following conditions shall apply:

(1) A performance bopd in_the appropriate amount shall

be filed with the Director for that increment of land within the
permit _area upon which the operator will initiate and conduct

§grface mining and reclagatlon ogeratlogs As succeedlng
+

1n;t1ated and conducted wlthlnfthe Q ;mlt area; the oéerator
shall prior to land dlsturbance file with the D;rector and

thousand dollars (510,000) ;

(2) A cumulative bond schedule shall be submitted_to
the Director listing the areas covered by the initial bond and
for the addition of other acreage as it is affected. The amount
of bond required to obtain a permit shall include the full
reclamation cost of the initial area being affected;_and o
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(24) When the applicant elects to "increment" the |
amount of the performance bond during the term of the permit, he
shall-identi:fy_indicate the initial and successive incremental
disturbed areas-whieh-shaii-be-indieated on the proposal map and
made-part-of-the-permit-appliieatien-and shall specify the
proportion of the total bond amount reguired-for-the-tewm-sf-the
permit-which will be filed prior to commencing operations on each
incremental area. The scheduled amount of each performance bond
increment shall be filed in the sequence approved in the permit,
and shall be filed with the €emmissiemerDirector at least thirty |
(30) days prior to the commencement of surface coal mining and
reclamation operations in the mewksubject incremental area.s~and |

————— {3y--FPhe-anountr-durations—formy-conditions-—and-terms
of-the—perfermanee—bond—shaii-eanferm-te—subseetiens-&&r%-threugh
tirF-of-this-Sections

11.5 Open-Acre Limit Bonding. An applicant for a permit mav
bropose and _the Director may, at his discretion., approve the use
of open-acre limit bonding for surface extraction operations
only. Open-acre limit bonding is a mechanism whereby the
cperator may bond a designated portion of the total permit area.
This acreage_and bond amount constitutes the open-acre limit for
the subject permit. As initial site development is completed,
and initial mining and reclamation progress across the permit
area, the limits of the open-agre limit for which bond has been
posted will be approached. At this point, the operator will
establish and the Director wil] verify, that portion of the open=-
acre limit which has been backfilled, regraded, and vegetated in
accordance with the approved reclamation plan and the provisions
of subsection 14.15 of these recqulations. That portion of the
acreage which has been satigfactorily reclaimed will be applied
to_a new portion of the permit area which lies in advance of
mining, and a new open-acre limit area of the permit is
established. In _addition, the applicant will post a fixed rate
general bond for the entire permit area and a fixed rate bond for

ermanent and semi-permanent facilities such as haulroads and

sediment control ézstem . The general beond and the anéillarv
acility bond will remain in place until released in accordance

with subsection 12.2 of these requlations.

(2) Where the applicant elects to use an open-acre linmit
bond during the term of the vermit, he shall first post a general
bond in an amount regquired by subparagraph (1) of this paragraph.

In addition, the applicant shall post the open-acre limit bond,
and/or ancillary facilities bond, at a rate and amount required

in subparagraph (2) of this paragraph.
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(1) The general bond will be in the amount of seven
hundred fifty dollars ($750) per acre for the entire pernit area.

The bond will serve as financial assurance that the revegetation
requirements of Section 9 of these regulations will be complied
with.

(2) The open-acre l;mlt bond per acre rate will be

Sectlon. prov1ded That haulroads, sediment control systems and
other permanent or semi-permanent ancillary facilities will also
be bonded at a rate and amount of one thousand dollars (51,000}
per acre for the total proposed disturbed acreage of such
ancillary facilities. The open acre amount will be derived by
multiplyving the per-acre rate established by subsection 11.6 of
this section, by the number of acres proposed in the permit
application as the open acre limit: provided, That the minimum
amount of open acre limit bond will be ten thousand deollars

($10,000). o . -

(b) Where the applicant elects to use open-acre limit
bonding pursgsuant to this subsection, the permit application will
contajn a separate bonding section which will include:

(1) An overlay outline map of the permit propogal map

which clearly and accurately depicts:

(A) The extent and location of the initial open-

acre limit;:

(B} The extent and location of the remaining
permit area for which no initial bond is to be posted:

(C} The extent and location of all permanent or
semi-permanent ancillary facilities; and
(DY & legend which identifies each area and lists

the respecgtive acreage and amount of bond.

{2) 2 description of the bonding instruments to be
used for the general bond, the open-acre limit bond, and the

ancillarv facilities bond.

(3) A narrative description consistent with the
reclamation plan for the timing and sequence of initial site

development, progression of land disturbance, and progression of

reclamation.
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determines thatithe Qrogreeg of mlning aﬁd reclamatlon is
approaching the full disturbance of the initial or succeeding
open-acre limit, the operator is regquired to submit a recuest to

advance the open-acre limit into the undisturbed portions of the
permlt area by an amount ef acreage neot to exceed the acreage

will be made o ofms rescribed by the Dlrector a'd aceom an'ed

by the following:

permlt boundary to which the reclaimed Qortgonﬁls to be
transferred.

(2 A copy of the bond release advertisement required

gglatlons.
{d) The request for transfer of the open-acre limit bond is

D;recto;'and the ;nformat;on in the trgnsfe; reguestils Verlfled.
(e) At the ;ime of ccmgletlon of all mlnlng and reclamatlon

6 Site ecific Bondinc

After the effective date of this
subsection, the four ma1or categories of mining identified in
g_;gqravh (b) of thls subsection shall be subject to the site

ifi

subsection. The site specific bond amount for a permit in any of
these categories will be determined based on g¢riteria set forth
in this subsection, and as calculated from the tables set forth
in paragraphs (c), (d), (e) and (f) of this subsection. Separate
permits for ancillary activities, i.e., haulrocads, load outs,

railroad spurs and sidings, etc., will post bond in the amount

prescribed in Secticon 11 of the Act: provided, That where such
activities are incorporated into a permit application for one of
the four major categories, the site specific bond rate provided
for herein will apply: provided, however, that the bond reguired
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shall in no case be less than one thgusand deollars 000 or
more than five thousand dollars {$5,000) per acre or fraction

thereof, ) _

Where a permit agglication includes two or more of the four
major ategor the a ication will delineate the
propesed disturbed acres for each category and the site specific
per acre bond amount for each category will be calculated in
accordance with the provisions of this subsection as if it were a
separate permit and the respective bond amount shall be posted
for each area of proposed disturbance in that category.

i C cr _ i of 5 i _- .
issued until bond has been gosted in the appropriate amount set
forth herein. . )

After Januarv 1, 1994, all ex1s;; g germlts for surface

surface mining ogeratlons are sub1ect to the"s;te specific
bonding criteria set forth herein. The determinations shall be

ade 3 ccordance with the feollowin

(1) Existing permits in the major category "surface
of this subsection shall be

the adegg g of_ex1st1ng bond.. The ex1st1n§ bond may be

determined to be adequate only if all the follow1nq criteria are

met: -

_{(A) The operation is active at the time of

application for renewal or mid-term review, whichever occurs
first,

(B) An approved nmining and reclamation plan which

ig in accordance with the reguirements of subsection 14.15 of

these regqulations has been made a part of the permit, or has been
submitted _as a permit revision and is pending approval. )

(C} The operation is in compliance with the
irements of subsection 14,15 of these regqulations.
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(D)  The operation is not under a_cesgation order
or show cause order.

(E} There are not delinguent ¢ivil penalties

associated with the permit.

Where the operation has an approved inactive status, it

shall be subiject to the site spec1flc bond cr;terla of this

Where active or inactive coperations are in compliance with
e pro v1slons of subsectlon 14.15 of these requlations and coal
when the operations are

el;glble for'or has recelvedﬁPhase I bond releage, the site
specific bond criteria of this subsection shall not agglz_

bond _has been pestea;

(3) Existing permits, whether active or inactive, in
the major category "Qrega;atlog glants“ described in paragraph
; - 4

of th s subsect on shall be gubij ect to _the site spvecific bo

(4) Existing permits, whether active or inactive, in

the major catedgorv “"ceoal refuse sites" described in paragraph (b)
thigs subsection shall be subject to the site specific bond

criteria of this subsection at the time of application for

renewal or mid-term review, whichever cccurs first, and shall not

be renewed by the Director until the appropriate amount of bond
is posted. , . ,

g provisions of this subsectlon are surface nines, underqrcund

coal refuse disposal sites

The tables in paragraphs (c), (d), (e), and (f) of this
subsection display in matrix form the major criteria which

influence the level of difficulty in achieving reclamation for
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the specific mining permit category. These include but are not
limited to the following factors: _

(1) Cost factors which will be encountered -in mine
and reclamation of a forfeited site;

(2) The risk of bond forfeiture incurred bv the State; |

{3) Operator’s historv of performance: and !

{4) EnV1ronmenta1 enhancement gotentlal which mav
nitigate reclamation cost.

These are shown on the "x" axis of the matrix. FEach of
these criteria have been assigned a numerical criteria value for
calculating the site specific per acre bond amcunt. The sum ©

the criteria values do not exceed 5,000, which is the maximum per

acre g r ount of the bond provided r in the Act.

Under each major crlter;a are listed two or more sub-

numerlcal value of the;r respectlve crltéglg
In ordexr to determine the appropriate site specific bond

amount for a specific permit, each sub-cr;terla constant is

multlulled by a conversion factor which is dlsplayed on_ the “V“

reclamat;on costs or risk. The sun of the converted constantsi

will be the total per acre bond amount for a specific permit.
{(c) Surface Mines. Table 1 displays the crlterla, sub=-

criteria, and conversion factors for the surface mines categor

to be applied as follows:

(1) The criteria of excess spoil disposal_ is assigned
a_maxwimum criteria value of 1000 subject to the following sub-

criteria constants:

{A) The tvpe of excess spoil disposal fill is
assigned a sub-criteria constant of 800 subject to the following
conversion factors:
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(i) Excess spo;l dlsposal _on ex;stlnq solid

cogvers;on ﬁactor of 0.2.
{1i) Excess spoil disposal on natural glopes

side hill fills) utilizing controlled placement technola or in
valleys where controlled placement and chimnevy rock core

cégstruction is emploved, is assigned a conversion factor of 0.6.
(iil) Excess 59011 d;sggsal in vallezs where

cogver51on factor of 1.0.
(B) Where one or more excess 59011 d;sposal fills

are proposed, a sub-criteria constant of 200 is assigned subiject
to the following conversion factors: provided, That were two or

or ills of different tvpes are involved, the hi hes
conver51on factor will be applied for all fills. i

(i) Two or less fills proposed in a single
permit application is assigned a conversion factor of 0.2.

(ii) Two to six fills proposed for a single
permit application is assigned a conversion factor of 0.5.

(iii) More than six filis propvosed on a
le i lication is assigned a conversion factor of 1.0.

(2) The mining plan contained in the permit
application is assigned a mawimum criteria value of 1000 subdject
to the following sub-criteria constants:

(A} The zge of surface mlnlng ogeratlon proposed
in the mi
subiject to the follow;ng conver51on factors‘

(i} Where the mining plan reflects that the

mining operation is predominantly of the area mining tvpe (level

or gently rolling terrain), a conversion factor of 0.2 is
assigned;

(ii) Where the mining plan reflects that the

mining operation is predominantly of the contour strip type (on
d nc lopes

both stee a _conversion factor of 0.6 is

{iii) Where the mining plan reflects that the

mining operation is on steep slopes and is predominantly of the
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pgro;lmate orlqlnal contou:lJ a conversion factor of 1.0 is
a551gned.

{(B) A m;nlnq plan whlch reflects that multiple

coal seams are to be mined is assigned a sub-criteria constant of

same coal segm will not be'con51dered separate seans unless the

partings between the splits are on the averade dgreater than ten

fest.

(i} Where the mining plan reflects that no
more than two seams of coal are to be mined, a conversion factor

of 0.2 is assigned.

(ii) Where the mining plan reflects that two

to four seams of coal or splits of the same seam are proposed to
be mined, a conversion factor of 0.6 is assigned. '

(iii) Where the mining plan reflects that

more than four coal seams or splits of the same seams are
Proposed to be mined, a conversion factor of 1.0 is assigned.

(C} Where the mln;nq Dlan proposed that auqerlng

ass;ggedisubject to the gollow1nq7conve:51on factors-

(i} Where the mining plan reflectg that

twenty-five percent or less of the total lineal feet of coal

outerop for all seams or of any single geam is _to be augered, a

conversion factor of 0.2 is assigned:

(ii) Where the mining plan reflects that more
than twenty-five percent of the total lineal feet of coal outcrop

for all seams or of any single seam is to be augered by

conventional screw-tvype augers, a conversion factor of 0.6 is
assigned;: and

(iii) Where the mlnlnq_plan reflects that

factor of 1. 0 1s asslgned.
(3) The topegraphic, gegclogic, and hvdrelogic criteria

assogiated with the proposed permit application is agssigned a

maximum criteria value of 800, subject to the following sub-
criteria constants:
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() Where the nature of the gecloqy associategd

with the proposed permit area requires overburden analysis

acid/base accounti in accordance with subparagraphs and
(6), paraqrabh Lf),_subsect;on 3 23 of these regulations, a_ sub-—

(i) Where, from the results of overburden

excess ca;c;umicgrbgnate egglva;egt of greater than 20 tons é er
thousand tons of overburden, a conversion factor of 0.2 is
assigned;

(1i) Where. from_ _the results of overburden

iii} Where, from the results of overburden
analvsis, a volune-weicghted acid base balance calculatlon shows

excegs"ca101umicarbonate egglvalent of less thanflo tons per

thouhgnd tons of owerburden or a net calc1um carbonate

sub1ect to the follow;ng'conver51én féctors-

(i) Where the average slope of the proposed
ermit area is lesz than twent aercent (20% a conversion
factor of 0.2 is assigned: provided, That except for downslope
placement of first cut material, where the mining plan geflects

(ii) Where the averade slope of the proposed
permit area is between twenty (20) to fortv {40) percent, a

a551qned' and

(iii) Where the averade slope of the proposed

permit area is greater than forty percent (40%), a conversion
factor of 1.0 is assigned.
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(€) The overburden_ tvpe, based on percent of

is éss;gned aisub-cr;terla constantmof 200, subjectfto the
following conversion factors: _

(i} _ Where the overburden mass consists of

less than twenty percent (20%) by voilume sandstone or other

highly abragive spoil material, a conversion factor of 0.2 is
agssigned; .

(ii) Where the overburden mass consists of

between twe tvy _to_si ercent 20% - 60 b volume sandstone

0.6 is assigned; and

(iii) Where the overburden mass consists of
greater than sixty percent (60%) by volume sandstone or other

highly abrasive spo;l materla;, a conversion factor of 1.0 is
assigned.

{(4) The overall reclamation plan contalged in the
i 1i 1 S S . .

{i} Where the proposed reclamation plan

contains _specific time and distance criteria which clearly i
identify achjevable mile posts to be reached during the life of

the operation, a conversion factor of 0.2 is a551qned- provided,
That mountalntop removal and multlnle seam contour mlnlng

are assigned a conversion factor of 1.0;

(ii) Where the Droposed reclamatlon plan

mountalntOD removal and multlple seam contour mlnlnq operatlons

utilizing single 1ift durable rock excess spoil disposal fills,

are assigned a conversion factor of 1.0; and
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(iii) Where the proposed reclamation plan
contains time and djistance criteria exuregsed as Dercentages, or

where such gr;tggla are vague, a ceonversion factor of 1.0 is
asgsigned.

(B) The gize of thg proposed permit area 1n acres

the_follow1nq conversion factors:

(i) Where the total propesed disturbed area
is 1ess than 200 acres, a conversion factor of 0.2 is assigned;

(ii) Where the total proposed disturbed area

is 200 to 500 acres, a conversion factor of 0.6 is assigned: and

(iii) Where the total proposed disturbed area
is eater than 500 acres, a_conversion factor of 1.0 is

assigned.

(C) The tvype, size, numbers,K and configquration of

earth-moving equipment as specified in the reclamation plan is
assigned a sub-criteria wvalue of 200, subject to the fellowing

conversion factors:

(i} Where the equipment spreadi(s) identified
an consists only of trucks, loaders, andjor

{(ii) Where the eguipment sgpread(s) identified

in the reclamation plan includes the use of power shovels with a
bucket capacity of 20 cubic vards or greater, a conversion factor
0.6 ils assigned; and

(iii) Where the ecquipment spread(s)

lan includes the use of one or

more draglines with a buéketfcagac1tz of 20 cubic vards or
greater, a conversion factor of 1.0 is assigned.

notlces”of v101ations with a serlbﬁgness rating of greater than 4
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for all active permits held by the applicant, is assigned a sub-
criteria constant of 600, subiject to the following conversion
factors: provided, That the viclation history Der;od includes the

Drovxded however, That when the appllcant has no record of
performance jin the state, a conversion factor of 1.0 is assigned:

(i) Where the average of the number of

notices of violation and cessation orders per active permit is

lesg than 3, a conversion factor of 0.2 is assigned;

(ii) Where the average of the number of
notices of violation and cessation orders per active permit is 3

to 5, a conversion factor of 0.6 is assigned; and

(iii) Where the average of the number of

notices of violations and cessation orders per active permit is

greater than 5, a conversion factor of 1.0 is assigned.

(B) The status of all active permits held bv the
applicant in West Virginia based on compliance with the law and
these regulations, and compliance with the permits’ reclamation
plan during the public notice period, is assicned a sub-criteria
constant of 400, subject to the following conversion factors:
provided., That when the applicant holds no other permits in the
state, a conversion factor of 1.0 is assigned:

(i) Where status of full gémgl;ance {(no
notjices of violation issued) with the law, these requlations, and

the reclamation plan, and one hundred percent (100%)

contemporaneous reclamation exists during the public notice
i i i i 2 conversion factor of 0.2 is

pPeriod for the subiject application,
assigned;

(1i) Where status of compliance with the law

and these requlations {(no negligence on the part of the operator
in abatement action on notices of viglation), and ninety percent
{90%) contemporaneous reclamation, a conversion factor of 0.6 is

assigned; and

(iii) A status of basic compliance with the

law and these regulations (negligence on the part of the operator

in abatement action for notices of violation! and seventy percent
(70%) contemporaneous reclamation, a conversion factor of 1.0 is

assigned.

(6} Where the applicant has demonstrated success in
conducting mining and reclamation operations in such a manner
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a bgndireductlog credit egpressed és a négat1§é criteria value of

-1800 ssigned.

(A) Where the applicant has successfully carried

out remining operations, a sub-criteria constant of =800 is
assigned, subiject to the following conversion factors:

(i} Where the remining cperation(s) have
complied with the reclamation plan., but did not result in the
total elimination of highwalls, and did not result in an
improvement in water guality, the conversion factor of 0.2 is
assigned;

(ii) Where the remining operation(s) have

complied with the reclamation plan and have resulted in total

elimination of highwalls and/or improved water guality, a
conversion factor of 0.6 is assigned; and

(iii) Where the remining operationlg} have

complied with the reclamation plan and have resulted in total

highwall ellmination and water allt meets effluent llmlts and

(BY Where the applicant has received recognition
for excellence in reclamation through 1oc§1 and/or national

(ii) Where the applicant has received meore

than e local ard but no naticnal awards, a conversion factor

of 0.6 is assigned; and

{iii) Where the applicant hag received both
local and national awards, a conversion factor of 1.0

assigned.

(C) Where the applicant has demonstrated a
history of restoration, development, or enhancement of wetlands
in the State, a sub-criteria constant of —-400 is assigned,
subject to the following conversion factors: , .
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{i) Where the total cumulative area of

wetlands restored, developed, or improved is less than one acre,

a conversion factor of 0.2 is assigned;

{ii) Where the total cumulative area of

wetlands restored, developed, or enhanced is between 1 and S
acres, a conversion factor of 0.6 is assigned; and

[(i1i1i) Where the total cumulative area of
wetlands restored, developed, or enhanced is greater than 5

acreg, a conversion factor of 1.0 is agssigned.
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criteria, and conversion factors for tge category of undergroun
mines to be applied as follows: :

(i) Where the backfill material is less than
one-fourth mile from the portal area, a conversion factor of 0.2

is aggigned: -

{ii)} Where the backfill material is between

chne-fourth and one-hal ile from the mortal are a _conversion

factor of 0.6 is assigned: and

(iii) Where the backfill materlal is over

m;nes Wthh involve slones or vertlcal shafts as maln portals, a

conversion factor of 1.0 is assigned.

{1} Where the amount of material necessary
to backfill and reclaim the face-up area is less than one hundred

thousand cubic yards, a conversion facteor of 0.2 is assigned:

{(ii) Where the amount of material necessary
to backfill and reclaim the fage-up area is bhetween one hundred
and two hundred fifty thousand cubic vards, a conversion factor
of 0.6 is assigned: and , _
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(iiil) Where the amount of material necessary

to backfill and reclaim the face-up area is over two hundred

fifty thousand cubic vards, a conversion factor of 1.0 is

ssigned.

{C} The toboqraphlc locat;on of the stockpiled or

onversion actor of 1.0 is assigned:

(ii) Where the available backfill material isg

located_at the same level as the coal seam being mined, a

conversion factor of 0.6 is assigned; and

(iii) Where the ava;lable backfill material
a conversion factor

(2) zhe topographic, geclogic, and hydrologic features
of tge grogosed mine site are ass;qned a max1mum criteria value

eet of mater;a; below the coal seam, 1s ass;qned a sub-crlterla

constant of 600, subject to the feollowing gonversion fagtors:
(i) Where, as determined from the results of

an acid/base balance calculation, the coal seam and associated
strata have et excess calcium carbonate eguivalent of greater

than twenty tons per thousand tons of material, a conversjion

act of 0. is assigned:

{1i) Where, as determined from the results of

an acid/base balance calculation, the coal seam and associated
strata have net _excess calcium carbonate equivalent of between

factor of 0. 6 is ass;gged; an
(iii) Where, as determined from the results

acid/base balance calculation, the coal seam and associated
strata have a net excess calcium carbonate eguivalent eof less .
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cagbonate deficiency, a conver51og factor of 1.0 is assigned.

(B) The average steepness of sliopes on _the

groposed permit area ;s ass;gned a_sub-criteria constant of 400,

unde;ground m;nes whlch ;nvolve sloges or vertical shafts as main.
portals, a conversion factor of 1.0 is assigned:

(i) Where the average slope of the proposed

permit agea ig less than twenty percent (20%), a_conversion
factor of 0.2 is assigned;

(ii) Where the average slope of the proposed

cogve151on factor of 0.6 ;s ass;qned' and

(iii) Where the average slope of the proposed

factor o) _1 0 is 551 ned.

(¢) The tYpe of backflll;nd material which must

mgterlal, a conver51on facto; 7; 0. 2 is a551§ned,7

{(ii) Where the backfilling material consists

of between twenty and sixty percent (20% and 60%) sandstone or
other abrasive material, a conversion factor of 0.6 is assigned:

and

(iii) Where the backfilling material consists

of greater than sixty percent (60%) sandstone or other abrasive

material, a conversion factor of 1.0 is assigned.

(A) The gize of the proposed permit area in acres
disturbed is assigned a sub-criteria value of 800, subject to_the
following conversicn factors:
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(i) Where the proposed disturbed area is
than three acres, a conversion factor of 0.2 is assigned:

{ii} Where the proposed disturbed area is
between three and ten acres, a2 conversgion factor of 0.6 is
assigned; and

(iii) Where the Q;opoged dlstu;bed area is

ime =
ig assigned a sub-crlterla constant of 400, subﬂect to the

following conversion factors:

conversiog factor of 0.2 1éiasslgnedé

(idi} Where the proposed time reguired to

convers;on féétor'of 1_0 1s-ass;gned. N

Coal preparation plants, coal refuse disposal

4
sites, and other associated ancillary facilities which are

ropos construction as part of the proposed application for

underground mines is assigned a maximum criteria value of 800.

(A) A coal preparatlon plant is a551qned a sub-

criteria constant of 400
factors:

(1} Where the facility has a maximpum
capacity of processing less than 200 tons of raw coal per hour, a

gonversion factor of 0.2 is assigned;

(ii) Where the facility has a maximum

hourLga conVEr51on factor of 0.6 is a551qned' and

(iii) Where the facility has a maximum

houyr, a conver51on factor of 1 O is a551ghed
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(B) The size in acres of a propeosed coal refuse
ned a sub=criteria constant of 400, subiject

to the'following conversion factors:

(i) Where the size of the proposed coal

refuse Q;sposa; site is five acres or less, a conversion factor
of 0.2 is assigned;

*

(ii) Where the size of the coal refuse

of 0.67;5 éssigged;_énd
{iii) Where the size of the proposed coal

refuse disposal site is greater than ten acres, a conversion
factor of 1.0 is assigned.

(5) The historical performance of the aggllcant in

(i) Where the average number of notices of

violation and cessation orders per active permit is less than 3.
a conversio actor of 0.2 is assigned:; .

{ii)} Where the averadge number of notices of

vioclation and cessation orders per active permit is between 3 and

5, a conversion factor of 0.6 is assigned; and

fiii) Where the average number of notices of

violation and cessation orders per active permit is greater than

5, a conversion factor of 1.0 is assignegd.

(B) The status of all active permits held by the

these'regulatlons, and compllance with the Dermlts reclamatlon

plan during the public notice period for the sublject proposed
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agglicat;gn is assigned a sub-criteria constant of 200, subiject

to _the wi conversi actors: provided, That where the
applic ggt holds no other_perm;ts in the state a conversion factor

of 1.0 is assigned:

{i) Where status of full compliance
notices of violation are igsued) with the law, these requlations,
and the reclamation plan and one hundred percent (100%

contem aneous reclamation exists a _conversion factor of 0.2
is assigned; . : . :

(ii) Where a_status of compliance with the

aw_and these 1latio no negli ence on the part of t e

conver51on facto; of 6.6 is gss;gned; and

(iii) Where = status of baSlc compliance

exists wit a ! .
of the operator in abatement act;on for outstandlnq notlces of
violation) and seventy percent (70%) contemporaneous reclamation

existg conversion factor of 1.0 is assigned.

(6) Where the applicant hag demonstrated success in

conducting mining and reclamation operations in such a manner

that_environmental resources have been extraordinarily enhanced,

a bond reduction credit, expressged as a negative criteria value,

of -1000 is assigned, subiject to the following sub-criteria

{2) Gratuitous reclamatlcn or resteoration of

suffage or underground anlng opé;atlon under Qerm;t bg_the
applicant is assigned a sub-criteria c¢onstant of =600, subject to
the following conversion factors:

(ii) Where the cumulative area of gratuitous

eclamation is between one and five acres, a conversion factor o

0.6 is agsigned; and
(iii) Where the cumulative area of gratuitous

reclamatlon is greater than five acres, a conversion factor of
1.0 is assigned.

165




NN - 2 = = — —————

Title 38
CSR 2 .. . S e
Section 11

(B} _Where the applicant has received recognition

for excellence in reclamation through local and/or national

awards from awards programs sancticned by any requlatory
authority as defined Public Law 95-87, a sub-criteria constant
i i ubiject 1 i i

S assl

(i)  Where the applicant has received one

local award, but no national awards, a conversion factor of 0.2

is assigned;

(ii) Where the applicant has received more
than one loca W but no national awards, a conversion facto
of 0.6 is assigned; and

{(1ii) Where the applicant has received both
local and national awards, a conversion factor of 1.0 is
assigned. ,

(C) Where the applicant has demonstrated a
histor f restoration, development, or enhancement of wetlands

a sub=-criteria constant of =200 is asgigned, subject to the

following conversion factors:

(i) Where the cumulative area of wetlands

which have been restored, developed, or enhanced is less than one
acre, a conversion facter of 0.2 is assigned:

(ii}) Where the cumulative area of wetlands
which have been regtored, developed, or enhanced is between one

and five acres, a conversion factor of 0.6 is assigned; and

(3ii) Where the cumulative area of wetlands
which have been restored, developed, or enhanced is greater than

five acres, a conversion factor of 1.0 is assigned.
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Coal Preparation Plants. Table displays the criteria

e
sub-criteria, and conversion factors for the category of coal
preparation plants teo be applied ag follows:

(1) The criteria of size is ass;gned a_maximum

sub-criteria

constants:

(AY The capacity of the specific plant in tons
er hour of coal which the plant is designed to process is
assigned a sub-criterja constant of 1000, subject to the
owing conversion factors: } .

(i) Where the coal processing plant is

designed to process less than 200 tons of raw coal per hour, a
conversion factor of 6.2 is assigned:

(ii) Where the cocal processing plant is

designed_to process between 200 and 750 tons of raw coal per

hour, a conversion factor of 0.6 is assigned: and

(iii) Where the cpal preparation plant is

designed to process over 750 tons of raw coal per hour, a
conversion factor of 1.0 is assigned.

_(B) The cumulative storage capacity of all

factors:

(1) Where the gilos are designed to store

less than 2,500 tons of coal, a conversion facter of 0.2 is
assianed;

{ii) Where the silos are designed to _store

between 2,500 and 5,000 tons of ceal, a conversion facter of 0.6
is assigned; and ,

(1ii) Where the proposed or existing silos

are designed to store more than 5,000 tons of coal, a conversion

factor of 1.0 is assigned.

C The size in acre of the coal stockpile

crlterla ccnstant of 20QJ sub#ect to_the followlnq conversion
factors: . - =
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(i) Where the coal stockpile and operating
area of the facility iz less than five acres, a conversion factor

of 0.2 is agsigned;

(ii) Where the coal stockpile and operating
area the facility is between five res and ten acres
cenversion factor of 0.6 ig assigned; and

(111} Where the coal stockpile and operatlnq

factor of 1. 0”;5 assigned.

e oposed construction of a coal refuse
disposal site in ceonijunction with a coal preparation plant, or

the use of an existing coal refuse disposal site is assigned_a
maximum criteria value of 1000, subiect to the following sub-

criteria constants:

(AY The capacity of a coal refuse disposal site
to impound water or slu is assigned a sub-~criteria constant of

800, subject to the following conversion factors:

(i) Where the impounding capacity of the

coal refuse dispogal site is legs than twentyv acre/feet, a

gonversion factor of 0.2 is assigned:

(11L4Where the 1mpoundlng cagac;tz of the

(111) Where the impounding capac;tv of the
acre/feet

acres and subject yole) the fdlloﬁing convefélon factors:

(1) Where a non-impounding coal refuse

disposal site is less than ten acres in size

of 0.2 is assigned;

(ii) Where a non-impounding coal refuse
digpesal site ;s between ten and twenty acres, a conversion
factor of 0.6 _is assigned; and
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(iii) Where a non-impounding ceal refuse

disposal site is greater than twenty acres in size, a conversion

actor o 0 is assigne

eclampati n the coal ation

plant is a§51gned a max;mum crlterla value of 1200, subject to
the following criteria constants:

(A} The total dlsturbed area upon which thg coal
facilities included _in the

permit ;s located and onerated 1s assigned a sub-criteria
constant of 800, subject to the following conversion factors:

(i) _Where the total disturbed area is less
than twenty acre a conversion factor of 0.2 is assigned;

(ii) Where the total disturbed area is
between twentv _and fiftv acres, a conversion factor of 0.6 is

assigned; and

(iii) Where the total disturbed area is
greater than fifty acres, a conversion factor of 1.0 is assigned.

(B) For the length of time in which the coal
preparation plant is proijected to be in operation a sub-criteria
congtant of 400 is assigned, subject to the feollowing conversion

factors:

(i)  Where the length of duration for the
plant is less than five vears, a conversion factor ef 0.2 is

assigned; . -

(ii) Where the length of duration of the
plant is between five and ten vears, a conversion factor of 0.6

is assigned; and

(iii) Where the length of duration of the
plant is greater than ten vears, a conversion factor of 1.0 is

assigned.

{4) The historvy of performance of the applicant in

termg of level of performance of mining ang reclamation

activities in accordance with State law is assigned a maximum

criteria value of 1200, subject to the fol;ow1gg sub-criteria

constants:

(A} The viclation historv in West Virginia of the

licant based on the average number of cessation orders and/or
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notices of vioclations with a seriousness rating of greater than
4, and any cessation orders for all active permits is_assigned a
sub-criteria constant of 800 subiject to the following conversion
factors: provided, That the violation history period includes

(] t a calenda e ior to the date an S i
issued: nrovided however, That where the applicant has no record

(i) When the average number of notices of
violation and cessation ders per active permit is less than 3

a conversion factor of 0.2 is assigned;

{ii) When the average number of notices of

v1olat;on and cessatlon orders per act;ve germlt 1s between three

— (iii) When_ the average number of notices of
violation and cessation orders per active permit of greater than

five, a conversion factor of 1.0 is asgigned.

(B) The status of all actlve_permlts held bv the

these permlts durlnq the terms of the publlc_nctlce for the

proposed application is assigned a_ sub-criteria constant of 400,

subiject to the following conversion factors; provided, That when

the applicant bolds no permits in the state, a conversion factor

1.0 is assigned:

(iy A status of full compliance (no notices

contemgorgneous rgclamatlon is a551gned a conver51on factgr of

0.2; -

(ii) A status of compliance (no neqllqence on

(iii) 2 status of basic compliance with the
1 w_and these regulati he 1i ence on the art of the operator

1.0 is a551gned.
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(5) Whe;e ;ne agp;;gant has demonstrated success in
conducting mini reclamation operations in such a_ manner

that env;ronmental resources have been extgaordlnarllz enhanced,
a_bon eductijor redit ressed as a pegative criteria value of

no_greater than -1000 is assigned subiject to the following sub-
criteria constants:

(A) Where the applicant has received recognition

for excellence i eclamation through leocal and/or national
awards, fron awards programs sanctioned by any regulatory

authorit def ned in Public Law 85-87, a sub-criteria constant

(i) Where the applicant has received one
local award but no national awards, a conversion factor of 0.2 is

assigned; B

(ii) Where the applicant has received gne or
more local awards but no national awards, a conversion factor of

0.6 is assigned; and

(111) Where the apnllcant has received one or

(B} Where the applicant has demonstrated a

history of restoration, development, or enhancement of wetlands.,
a2 sub-criteria constant of -400 is assigned, subiject to the

following conversion factors:

(i} Where the total cumulative area of

wetlands which have been restored, devgloped, or enhahced is one

between one and five acres a_conversion factor of 0.6 is

assiqgned; and

(iii) Where the total cumulative area of
wetlands which have been restored, developed, or enhanced is

greater than five, a conversion factor of 1.0 is assigned.
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(f) coal Rgguse Disposal Sltes Tab;e 4 displays the
d o=

criteria va-ue (o] 200, subiject to the fol ow1n_ sub-cr;terla
constants: ) X

(A} The capacity of the coal refuse disposal site

gubjecg te the following conver51on factors.'

(i} Where the impounding capacity of the

coal refuse disposal site is less than fifty acre/feet

conversion factor of 0.2 is assigned;

(ii) Where the impounding capacity of the
coal refuse disposal site is between fiftv acre/feet and one
hundred acre/feet, a conversion factor of 0.6 iz assigned; and

(iii) Where the impounding capacity of the
coal refuse disposal site i reater than one hundred acre/feet

a conversion factor of 1.0 is assigned. ) _

{B) _ The total permitted size in acres of a non-

impounding coal refuse disposal site is assigned a sub-criteria
constant of 1000, subject to the following conversion factors:

(1) _Where the size of the proposed coal
refuse disposal site is twenty acres or less, a_conversion factor

of 0.2 is assigned;

(ii) Where the total permitted size of the
coal refuse disposal site is between twenty and fifty acres, a

conversion factor of 0.6 is assigned; and

{iii) Where the size of the proposed coal
refuse dlsgogal gsite is gqreater than fifty acres, a conversion

factor of 1.0 is assigned.

(2) The tqpoqraphv. geology, and water guality

(A) The average slope of the area upon which the
coal refuse disposal site is located_is assigned a sub-criteria
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constant of 1000, subject to the following conversion factors.,

ere the site is located in a valle the determining slope
meagsurements will be taken from below the projected toe of the
gsite to above the projected finished level:

(i) Where the average slone of the area on
si

{ii) Where the average slope of the area on
which the coal refuge digposal site is located is between geven

and te ercent (7% and 10% a _conversion factor of 0.6 is

assigned; and

(iii) Where the average slope of the area on

which the coal refuse dlsgosal site is located is _greater than

a_conversion factor of 1.0 is assigned.

{B) The acid/base accounting value of the coal

refuse is assigned a sub-criteria constant of 800, subject to the

following conversion factors:

(i) Where the acid/base accounting analvysis

indicates a net excess of greater than twenty tons of calcium
- 1Sang ] i i of

material, a conversion facto

(ii) Where the acid/base accounting analysis

indjicates a net excess of between ten and twenty tons of calcium

carbonate equivalents per thousand tons of material, a conversion
factor of 0.6 iz assigned; and

{iii) Where the acid/base accounting analvsis

indicates less than ten tons net excess of calcium carbonate

equivalents per thousand tons of material or a net calc;um

éubject_to the follow1ngrsubQérlterlafconétants:

he reguirements for and the availability of
topsoi to cover the coal refuse dls osal site for the urposes
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material is available on site, a conversion factor of 0.2 is
assigned; . _

(ii} Where the coal rerse d;sposal site

(iii) Where the coal refuse disposal site can

be direct seeded, a conversion factor of 1.0 is assigned.

(B) The projected life of the coal refuse
d;sgosal site in terms of vears of operation is asslqned a sub-

{i) Where the projected life of the coal

refuse disposal site is less than five vears, a conversion factor
of 0.2 is assigned;

(ii) Where the proijected life of the coal

refuse disposal site is between five and twenty vears, a
conversion factor of 0.6 js assigned; and

(iii) Where the projected life of the coal

refuse disposal site jis greater than twenty vears, a conversion

factor of 1.0 is assigned.

{4) The historical performance of the operating
companvy_in terms o evel o erformance of mining and
reclamatlon actlv;tles in accordance with state law is assigned a

c;lterla constantg_
{A)Y The violation history in West Virginia of the

applicant based on the average number of no;ices of v;olatiOn
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. (ii) Where the average number of notices of
violati d _cess orders per active permit is between 3 and

5, a conversjion fa¢§o; of 0.6 is assigned; and

(iil) Where the average number of notices of
violation and cessat] orders per activ ermit is greater than
5, a conversion factor of 1.0 is assigned.

(B} _The status of all active permits held by the
applicant in West V;;g;nla, based on compliance w;th the law and
th 1 =

plan durﬂhq th publlc ngtlce perlod for the subject propesed

application is assigned a sub~-criteria constant of 4060, subject
to the following conversion factors: _prov;ded however, That

where the a icant holds no permits in the state, a conversion

factor of 1.0 is assigned:

(i) Where a status of full compliance (no

.2 is a551 ed:

(ii) Where a status of compliance exists with
the ;gy ang these requlat;on e 1i ence on the art of the

e ce t g0 concur ent ecl matlon a co ver51on factor of 076
is assigned; and

(iii) Where a status of bagic compliance
exits with the law and these regulations (negligence on_the part

of the operator in abatement acticn for notices of V1olat;on and

1 0 is a551 ed,

(5) Where the applicant has demonstrated success in
conducting mining and reclamation operations in such a manner
that environmental resources have been extraordinarily enhanced,
nond reduction credit ressed as _a negative criteria value
of no great han =500 _is assigned, subiject to the followi

sub-criteria constants:

(AY Where the applicant has received recognition

for excellence in reclamation through local and/or national

awards, from awards programs sanctioned by any regulatory
a sub-criteria constant

conversion factors:
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(i) Where the applicant has received _one
local award but no naticonal awards, a conversion factor of 0.2

is assigned;

(ii) Where the applicant has received more
than one loc ward, but no national awards, a conversion factor
of 0.6 is assigned; and

(iii) Where the applicant has received both
local and national awards, a conversion factor of 1.0 is .

assigned.

(B) Where the applicant has demonstrated a

history of restoration. development, or enhancement of wetlands,

a _sub-criteria constant of =200 is assigned, subiject to the

following conversion factors:

{i) Where the cumulative area of wetlands

(ii} Where the cumulative area of wetlands

which have been restored, develcoped, or enhanced is between one

and five acres, a conversion factor of 0.6 is assigned; and

(iii) Where the cumulative area of wetlands

which have been regtored, developed, or enhanced is greater than
five acres, a conversion factor of 1.0 is assigned.
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(g) When the applicant belleves that the per-acre amount of

the calculated amount of the bond mav be_rebutted as'follows-

(1) The applicant shall set forth in writing the

reasons why it is believed that the bond amount is inappreopriate

to include a statement _as to the amount which is believed to be

appropriate.,
(2) Upon receipt of the written rebuttal the Director

shall within fifteen (15) davs hold an informal conference with

the applicant to hear arcquments as to the rebutted bond amount.

(3) The Director shall issue a written decision within

five (5) days following the informal conference setting forth a
final bond amount. .

(4) The applicant may file an appeal of the Director’s
decision_in accordance with West Virginia Code 22A-5-21.

11.7 Emnvirvenmentmi-Sesyrikty—Ahemsaunt—for-Warter—Ounlity-——Phe
appiicant-—for—p-mimimg-poarmit-may-preapesa-——and-tha-Diveasktar-may
gE-his-diseretion-—approve—ap-Enviveamantal-—Securityeiocanmnt-—fEow
Hater-Oualtity-as—Linanesinl-—assurance-—that-—watar—auatitvewilli-—joe
maintnined-aftar-semplietion-—of-mininag-and-recinmabtion——Aften-kha
effective—date-af-this-—swubsastion-~ktha-Diveskar—yiti-develon
procedures-whieh-wilti+ The Director shall initiate and complete.
w;thln no more than two hundred fortv davs, a studv of the
account

for water qualltv:_ In Derformlnq the stﬁva the-Dlrector shall

make provisions for public input.

The study shall address the desirability of establishing an
environmental security account for water quality to include
whether or not such account should be reguired or elective. The

study shall include the following:

(a) Sek-ferkh ar screening progcess which will assist the
Director and the applicant in conducting an environmental audit
of a proposed mining operation in areas of the State which mavy

ave a potential for producing acid mine drainadge.

(b) BSet-foerth-a-process—for-predicting-the-rate-and
duraktion-e f—actd-mtne-dra&nage-whteh-wrii be-preduced-£Erom-the
prepesed-operation-A process for predicting whether acid mine
drainage will be produced from the proposed operation and if so,
its rate and duration. _ o
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—_— _(d) DBesgwibe-ag-systap-yheraby-~suffieiant-monias—can-pe
piaced-in-an-sscrew-ascount-whtech-witi-provide-to~the~pirestor
sufficient-financtati~asgurance-thakt-~vater-treatmanc~can—-pe
acconplished-and-maintainaed-for-an-adeguate~pariod-of-tima-by-the
speratery-er-in-the-event-of-faiture-py-the~oaperaterr-hy—-the
Stester——Pafanit-on—the~pare-of-tha-sparater-shaii-be-cgquivaltent
to-a~band-ferfeitupre—and-tha-gpenpbar-shali-ba-gukjoct-ts
pena&ties-&nd-sanetzena-as-=E—a-bond-ferfsiture-had-eccurredr_ﬁ

gtem to ensure t a c i aced in
ser ac a3 I ] n i wwial msg ce
hat treatment of acid mipe drainage will be accomplished and
wtained a uired by D d t & Y 1t io; Defsulk

nc ide : ed_ i radgra (=} £
his subgection } ac: 2 rocedures to
end the can £ ow_acgount in the awv
of defa by the or tor to ¢ th _the Act and these
regulations.

the 1; ua ggg of & ng;mit ;n wgzch agid e drainage
antici ad whic d vielate applicable eif;g
I ; er qual. standayd 1 E , 2t t.

11.98 The €eommissienexDirector may approve selective husbandry
practices, excluding augmented seeding, fertilization or
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irrigation, without extending the period of bond liability if the
permittee can denonstrate that discontinuance of such measures
after the liabkbility periecd expires will not reduce the
probabllity of permanent revegetation success.

Approved husbandry practices shall bes limited to pest and
vermin control, pruning and any resgeseding and/or transplanting
specifically necessitated by such actionsz, but shall be normal
conservation practices within the region for unmined lands having
land uses similax to the approved postrining land use of the area
covered by the bond,
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38=-2-12. Replacement, Releage, and Forfeiture of Bonds.

12.1 Replacement of Bonds.

{a) The €emmissienerDirector may approve the replacement of |
existing bonds with other equivalent bonds.

{(b) Existing performance bonds shall not be released until
the permittee has submitted, and the €eommissienerDirector has |
approved, acceptable replacement performance bonds. Replacement
of a performance bond pursuant to this section shall not
constitute a release of bond.

12.2 Reguirement to Release Performance Bondg.

(a) In addition to the reguirements of Section 23 of the
Act, the following bond release procedures shall be observed:

(1) The permittee may file an application with the
€ommissionerDirector for the release of all or part of a |
performance bond. Applications may be filed only at times or
during seasons established by the €emmissienerDirector which [
allow proper evaluation of the completed reclamation operations.

(2) A certification of publication of the
advertisement shall be made a part of any bond release
application file. 1In addition to the requirement of Section 23
of the Act, the advertisement shall indicate the name of the
permittee, the type of bond filed, the address of the nearest
regional office of the Division of EmergyEnvironmental Protection |
to which written comments or requests for public hearings and
informal conferences on the specific bond release may be
submitted, and the closing date for receipt of comments or
requests. In addition, as part of any bond release application,
the applicant shall submit copies of letters which have been sent
to adjoining property owners, local governmental bodies, planning
agencies, sewage and water treatment authorities, and water
companies in the locality in which the surface coal mining and
reclamation operation took place, notifying them of the intention
to seek release from the bond.

(b} Inspection by resuiatery-sutheritythe Director. |

(1) Upon receipt of the bond release application, the
€ommisstenerDirector shall, within thirty (30) days, or as soon |
thereafter as weather conditions permit, conduct an inspection
and evaluation of the reclamaticn work involved. The surface
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owner, agent, or lessee shall be given notice of such inspection
and may participate in making the bond release inspection.

(2) Within sixty (60) days from the filing of the bond
release application, if no public hearing is held, or within
thirty (30) days after a public hearing or infeormal conference
has been held, the €emmissismerDirector shall notify in writing |
the permittee, the surety or other persons with an interest in
bond collateral who have reguested notification, and the persons
who either filed objections in writing or objectors who were a
party to the hearing proceedings, if any, of his decision to
release or not to release all or part of the performance bond.

(c) Except as provided in paragraphs (d} and (e) of this
subsection, ¥the €emmissienexDirector may release all or part of
the bond_for the permit or increment thereof in accordance with

the following schedule if no viclations exist relative to the
permitted site, and if-reciamatien-covered-by-the-bond-or-pertion
theresf-has-been-acconpiished-in-aceordanca-with-the-foiiowing

sehaduiescompisteds the requirements of this subsection are met.

(1) After the operator completes the backfilling,
regrading (which may include the replacement of topsecil) and
drainage control of a bonded area in accordance with the Act,
these rules and regulations, and the terms and conditions of the
permit-to include the provisions of subsection 14.5 of these |
regulations, Phase I reclamation shall be considered complete,
and sixty (60) percent of the bond or collateral for the
applicable area may be released.

(2) After revegetation has been established on the
regraded mined lands in accordance with the approved reclamation
plan-te-ineluda-the-provisisns—-of-paragraph-{di-of~subssction
t4-F-of-thesa-reguliations-as-it-ralntas-to-chemical—treatmant,
Phase II reclamation shall be considered complete and an
additional twenty-five (25) percent of the original bond amount
may be released, provided that:

(A) Not less than two years after the last
augnmented seedlng, standards for revegetation success have been
met.

(B} The lands are not contributing suspended
solids to stream flow or runoff outside the permit area in excess
of the requirements of the Act, these rules and regulations, and
the terms and conditions of the NPDES permit. ]
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(C} With respect to prime farmland, soil )
productivity has been returned to the level of yield as required
by the Act, these rules and regulations, and the terms and
conditions of the permit.

(D) The provisions of a plan approved by the
commissienerDirector for the sound future management of any
permanent impoundment by the permittee or landowner have been
implemented.

(E) The amount of the remaining bond shall be
sufficient to cover the estimated cost of reestablishing
vegetation and paintaining drainage control structures.

(3) Upon successful completion of the resiamatien
requirements of the Act, these rules and regulations, and the
terms and conditions of the permit, Phase III reclamation shall
be considered completed and the €emmissismerDirector may release
the remaindering ef-tme-bond(s).

gglatlons untll all coal extractlon operatlons are comgleted
ang the entire disturbed area has been completely backfilled and

regraded,

----- (ée) Fer-permtts-tssued-after-the—effecttve-date-ef -these
reguiatiensy-nNotwithstanding any other provisions of this
section or these regulations, nc bond release or reduction will
be granted if, at the time, water discharged from or affected by
the operation reguires chemical treatment in order to comply with
applicable effluent limitations or water quality standardss
provided r-that-the-Commissiener-nay-approve-a-reguest-for—Phase-F
or-Phase-EI;-but-not-FPhase-IiI - -reioanse-ifi-tha-nppiicant
demenstrates-te-the-satisfaction-of-the-Commiastionar—that

ettheras set forth in paragraph [b!, subgection 314.5 of these

reved-tf thg

ii-?-ef—these-requiattgns-that-water-dug%tt?—Wti} be-matntatned‘
rovided-—hoveya --Tha ~Emm— ermtttee-wzi&—eentgnae—te-be-sab'eet

1eab&e-effiuent &imtts and

and_the-ﬁet-as-the -ea ate-te-
Water-—guatity-skandardas,
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----- {tAy-=-Fhe-remaining-bond-is-adequate-to—assure-iong-—term
tranktment-af-tha-gdeainager—on

ggd—eceugred—

t2rIn-earder-to-make-sueh-demonstration-as-paferenced
abover-tFThe-appiicantpermittes~shatinuat-~denonstrate-the-adegquacy
ef-the-piternate-finaneiat-ressurces-by—addressing—at-a-ninimams
the-current-and-prejected-guantity-and-guarity—-of-drainage-to-pe
treated -—tha-anticipated-duration-sE-treatment -tha-estimated
capitai-and~operating-cost-of-tha-trantment-factitty - ~and-by
providingthesuppeorting-calteytations -kto—the-satiasfaction-of-the
Birecteor-which-demenstrate-the-adegquacy-of-the-remaining-bond-ox
ef-the-atternate-finaneint-ressureans:

(8£) If the cemmissiemerDirector disapproves the application |
for release of the bond or portion thereof, he shall notify the
permittee, the surety, and any person with an interest in
collateral, in writing, stating the reasons for disapproval and
recommending corrective actions necessary to secure the release
and allowing an oppeortunity for a public hearing.

(eg) Any person with a valid legal interest which might be |
adversely affected by release of the bond, or the responsible
officer or head of any Federal, State, or lccal governmental
agency which has jurisdiction by law or special expertise with
respect to any environmental, social, or economic impact inveolved
in the operation or which is authorized to develop and enforce
environmental standards with respect tc such operations, shall
have the right to file written objections to the proposed release
of bond with the Commission within thirty (30) days after the
last publication of the notice required by paragraph (a}) (2},
subsection 12.2 of this section. If written objections are filed
and a hearing is requested, the €emmissiemerDirector shall inform |
all the interested parties of the time and place of the hearing,
and shall hold a public hearing, or informal conference, within
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thirty (30) days after receipt of the reguest for the hearing.

The date, time, and location of the public hearing, or infeormal
conference, shall be advertised by the €emmissiemerDirector in a |
newspaper of general circulation in the locality for two (2)
consecutive weeks, The public hearing, or informal conference,
shall be held in the locality of the surface coal mining

operation from which bond release is socught.

(fh) Without prejudice to the right of an objector or the
applicant, and when all parties agree, the €emmissienerDirector
may hold an informal conference in lieu of a public hearing to
resolve such written objections. Unless waived by all parties,
the €emmissienerDirector shall make a record of the informal [
conference which shall be accessible to all parties. The
CommissionerDirector shall also furnish all parties of the I
informal conference with written findings based on the informal
conference, and the reasons for said findings.

12.3 Bond Adjustments. Where the permittee demonstrates, on
the basis of a sworn statement exand a progress map, that a
portion of the permit area will remain undisturbed_or has been

3+293.28 of these regg;atlgns, the eemmtsstonerD;rector may
re&easeadjust the amount of the bond corresponding to the number

of undisturbed_or overbonded acres, provided that a minimum of
$10,000.00 bond remains for the disturbed portion of the permit.
Prior to apprevai-ef£-a_decision on the reguest for bond
adjustment, the €emmissienerDirector shall notify the-pewmittees
the surety, and any person with a property interest in collateral
who has reguested notification, of receipt of the regquested for
adjustment to the bond amount. Within thirt 30) days, the

irector shall make a decigion on the regquegt. If the request is
denied, ¥the €emmissiemerDirector shall provide the permittee
with an opportunity for an informal conference on the
adsustmentdecision. The provisions of this subsection are not |
subject to the provisions of subsection 12.2.

12.4 Forfeiture of Bonds.

(a) If an operator refuses or is unable to conduct
reclamation of an unabated vioclation, if the terms of the permit
are not met, or if the operator defaults on the conditions under
which the bond was accepted, the €emmissienerDirector shall take
the following action to forfeit all of the bond:

(1) Send written notification by certified mail,
return receipt requested, to the permittee and the surety on the
bond, if any, informing them of the decision to forfeit ati-er |
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part-ef the bond, including the reasons for the forfeiture and
the amount to be forfeited. Phe-amounk-shati-be-based-on-the
aspimprad-totat-cosk~af-achieving-tha-raciamation-pian
requtrements*—hewever--Bond llablllty shall extend to the entlre

permit area.

(2) Advise the permittee and surety, if applicable, of
the conditions under which forfeiture may be avoided. Such
conditions may include, but are not limited to:

(A) Agreement by the permittee or another party
to perform reclamation operations in accordance with a compliance
schedule which meets the conditions of the permit, the
reclamation plan, and the regulatory program and a demonstration
that such party has the ability to satisfy the conditions; or

(B) The €emmissiemerDirector may allow a surety |
to complete the reclamation plan, or the portion of the
reclamation plan applicable to the bonded phase or increment, if
the surety eam-demonstrateg anthe ability to complete the |
reclamation in accordance with the approved reclamation plan. No
surety liability shall be released until successful completion of
all reclamation under the terms of the permit ineluding and in
accordance with the Act and these regulations to include the
appiieabie-pearied-eaf~-revegetation liability_periodg.

(b) EIn~the-avent-forfeiktuve-sf-the-pond-is-reguired-py-thisn
seckiony-the-ComminsionerbDiractor-shaii-procesd-to-coltltect-the
forfeaiture-anount-as-provided-for-in-Section-17{tbr-of-the-AeerIn
the event forfeiture of the bond is reguired by this Section, the

Director shgl; proceed to collect the forfeiture amount as

prov1ded for 1n subsection (b), Section 17 of the Act. Where the

acccmbllsh completion of ;ec;amatlog ;ncludlng'the re gglrements

of Section 23 of the Act, this subsection, and subsection 12.5 of
these requlations governing water quality. o .

----- {ar--Where-the-pond~is-~forfaited~tha-procesds-shali-be-used
by-the-Commissioner-to-accomplish-the-conpietion~-of~reciamations
tneinding-the-requirenents-of-Section~23~of-thea-Act-and
sghsaction—t4rS5~of-thesa-reguintions-—governing-wakter—-guatiey-
----- fér-~Where-the-procecds-of-bond-forfeiturea-used-py-the
Commissioner-to-conpiete-reciamation-are-iess—than-the-actua
cest-of~resiamations
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e ot e e ftf--?he-germittee—shai&-be-iiub&e-for-aii—reeiamaﬁian
sestyr-and-the~Commisstoner-shati-coticce~-fron-the-permittee~ail
cesks—in~axcess-of-the-anounkt-£forfaitad r-ax

e m e e—ne{ @} we=NobyiEh st anding-sfforka-pby-tha-copminaioner-to
ceiteck-the-gosta-fron-the-permittesy—the~-Commigsioner-akaii-in-2a
simalyengmparsapak-nok-iaker-than-one-hundred-eighby-£366r«daya
after-farfeiture—efmths—sé!e-speeifée-bohd-a&é&é5e-menées ~in-the
Spesial-Reciamation-Fund-erented~by—gubsaction—{y)r-Becktion-it~of
the-aetr—ts~ascemp&ish—the—eamp&ehion—of-rec&amaﬁ&on»-énc&udzmg
the-raguivements-of-Sagkion-gg-of-the-Ack-and-subseckion-t4r5-0%
these~resuiations-governing-water-quatitys

~—mw—faiomiotyithstanding~any—othar-provisions-of-the-Ack-and
Ehaya-waguiabianay-—tharatteativa-date-af~-thona-provisiena-—of
paragrashs-+tereand—£3)-of-this-supsastisn-relpting-to-wataw
guatiey-shaii-le-Decombar-i5,:-329887

'*"“iQl_ﬁ3f;Ez__hg_agié_ngi_ﬁg_igiture has been served tne

££ 180 2V 5 guC i
ogerat;ggg to reclaim the g;;er--Water—éiseharged—from-sites

reciaimed-underethe-provisiens-of-this-—subsection~shatt-mack
appiieabiaueffiaentvéxmtts-er—waker—qua%ity—standardsf-uniess-EHe
Biveckor-finds-thak-the~baneficini-unas-of+tne-recaiviny-akrean
can—be-assured-wtth-&ssser-diszharge-qa&iity .;nglgﬁ;gg ggion

{d) Where the proceeds of bond forfeilfure avre less than the
actua; COSE gﬁ ;g ;gggglog, the D;E ;gz may ghgl; make
k: 3 _,, i 2L L - d ] £l

{(a)_ _In accordance gigg ggggggign (g], secglon ;1 oﬁ ;

_,ector sha al

igs8
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(b) The Director shall egtablish a pricrity listing of such
ba on_ the igcharge=, tha qua of
ece . 4d streanm water ugsers

other factors ined to affec ori ranking.

_ﬂ___LgL__?rem-sash-pr&eritr-&istiugﬂn;il_;h@_ngiggzsgx@

(e) On or before the thirty-first day of December, one
housa : a three, thea r shall submit to
£ ;a_ g eport iy which includes

m;g;gg_gggggg;ogg”wgigh néve had_thelr reclamatio bo
s whigl ) ond but ha : alba

standards to include all effiuent limitations and applicable

L =118 blle QilOCNATae % 1N SNeSeE S L3
effluent tat ons et forth at < £ F
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from the Director on which proposal he believes will best insure
that the acid mine drainage from bond forfeiture sites is
effectively addressed.

188




NRRww=wsss |

Title 38
CSR 2
Section 13

38-2=-13. EReguirements of a Notigce of Intent to Prospect.
13.1.Notice of Intent to Prospect Without Iand Disturbance.

Whe yrospecti operations are propesed without surface
disturbance and without appreciable ;mpag;s on land, air, water,
or otge; environme g; 1 ;esgg;ceg, the regg;; ements of this

(a) At least fifteen (15) davs prior to commencement of any

prospecting activities, the operator shall file with the Director
a _ written notice of intent to prospect, which notice will include
a description of the activities to be conducted and a USGS

topographic map showing the area to be prospected.

to the findings reaulredrln Daragraph (bL_of subsect;on 13.4 of

this section.

13.2 Notice of Intent to Prospect - two hundred fifty (250) |
tons or less. Any person who intends to commercially sell or use
coal extracted pursuant to this subsection in any quantity for
reasons other than test purposes shall first obtain a surface
mining permit. In addition to the requirements of Section 7 of
the Act, all prospecting operations shall be subject to the
requirements of this subsection. [

(a) Application. The Notice of Intent shall be filed in
triplicate, in clasp-type binders, on forms prescribed by the
Commissioner, and shall contain the following information:

(1) The name, street address or route number, and
telephone number of the operator;

(2) 1Indicate if the operator is a corporation,
partnership, or individual;

(3) The name, address, and telephone number of the
person who will have responsibility for conducting prospecting;

(4) The name and address of all owners of surface land
and mineral rights;

(5) The location of the operation (county, magisterial
district and nearest post office);

(6) The anticipated date of commencement and
completion of operations;
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(7) Indicate whether or not the operator or any
person, partnership, or corporation assocclated with the operator
has on file, or has ever had on file, in the State of West
Virginia a prospect permit and bond or an intent to prospect. If
so, list all prospect permits and Notices of Intent to Prospect,
together with an indication of their current reclamation status;

(8) The operator’s source of legal right to enter and
conduct operations;

(9) The notarized signature of a principal officer of
the operator affixed to a statement declaring that the
information contained in the Notice is true and correct to the
best of his knowledge;

(10) The name, address, and telephone number of the
applicant’s representative who will have on-site respon51b111ty
for conducting the operation;

{11) A narrative description of the proposed operation
including an estimated timetable for conducting and completing
each phase of the operation to include reclamation;

(12) A description of how the applicant will conduct
prospecting operations so as to protect habitats of unigue or
unusually high value for fish, wildlife, and other related
environmental values and critical habitats of threatened or
endangered species identified pursuant to the Endangered Species
Act of 1973 (16 U.S5.C. 1531 et seq); and

{13} A description of cultural or historical resocurces
listed or known to be eligible for listing on the National
Register of historic places and all known archaeclogical sites
located within the proposed prospecting area.

(b) Reclamation Plan. A reclamation plan which includes
the following:

(1) The method of prospecting;

{2) The method for controlling runcff and
sedimentation;

(3) The method of regrading;

(4) A plan for revegetation;
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(5) The method for sealing, casing or otherwise
managing prospecting holes, bore holes, wells or other exposed
underground openings created during the prospecting; and

(6) The method of constructing and/or utilizing roads.

(c) Maps. A map showing topographic features, streanms,
bodies of water, manmade structures, utility lines, etc.
equivalent to that of a United States geological survey
topographic guadrangle map (scale 1" = 2,000/). The following
additional information shall also be shown:

(1) The surface and mineral owners of the tract(s) and
property lines within the area to be prospected, including
cccupied dwellings not otherwise shown on the map;

(2) The quadrangle title with a north arrow;

(3) Clearly indicate the name(s) of the receiving
stream(s) ;

(4) Show by proper markings the approximate location
of the cropline(s) and name of the seam(s);

(5) Show the area(s) to be disturbed and the
approximate location of excavations, trenches, drill holes,
proposed and existing roads, and list the number of disturbed
acres and;

(6) Show the location of critical habitats of any
threatened or endangered species identified within the proposed
prospecting area.

13.23. Notice of Intent to Prospect - Greater than two |
hundred fifty (250) Tons. Any person who intends to commercially
sell or use ceoal extracted pursuant to this subsection in any

guantity for reasons other than test purposes shall first obtain
a surface mining permit. If prospecting will remove more than
250 tons of ccoal, the Notice of Intent to Prospect shall include,
in addition to the requirements of subsection 13.%2 of this
Section, the following:

(a) The applicant shall prepare a narrative discussion of a
feasibility study for the site, including the specific reasons
for extraction of the amount of tonnage for which permission is
requested. The narrative shall be of sufficient detail to enable
the Commissioner to make a determination that the proposed
extraction and sale of the coal is incidental to testing of the
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coal to determine if it is of a mineable and merchandisable
quality, so as to make it possible to conduct surface mining and
reclamation operations on the site for which a permit application
can be submitted at a later date. The narrative shall explain in
detail why other means of prospecting/exploration, such as core
drilling, involving extraction of less than 250 tons of coal, are
not adequate to determine the gquality of the coal and the
feasibility of future surface mining and reclamation operations
on the site. Form, generic or general statements by the
applicant of a need for guality testing of more than 250 tons
shall not be adequate grounds for the Commissioner’s approval of
removal of greater than 250 tons. The narrative shall contain at

a minimum:

(1) & demonstration that the amcunt of coal to be
removed under the notice of intent to prospect application is not
the total reserve of coal but is a random sampling of a larger
reserve.

(2) Demonstrates that the coal testing is necessary
for the development of a surface ccal mining and reclamation
operation for which a surface coal mining operation permit
application is to be submitted in the near future, and that the
proposed commercial use or sale of coal extracted during
prospecting operations is solely for the purpose of testing the

(3) A demonstration that the application is for
prospecting and is not surface mining or an "“early start-up" for
a surface mining operation.

(4) A statement that reclamation will be completed
within three (3) months of initial disturbance of each site to be
disturbed under the notice of intent to prospect.

(5) A description of any endangered or threatened
species identified within the prospecting area.

(6) The location of cultural or historical resources
listed or kXnown to be eligible for listing on the National
Register of historic places and all known archaeoclogical sites
located within the proposed prospecting area.

(7) Any other information required by the Commissioner
regarding known or unknown historic or archaeoclogical resources.

(8) A narrative description of the methods and
equipment to be used to conduct prospecting and reclamation.
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(b) The name of the company that will receive the tonnage
for test burning or other testing purposes and further identify
with specificity the precise tests that will be conducted on the
coal and the location of the test site. Furthermore, the
applicant shall state that the testing proposed in the
application has already been agreed to by the applicant and the
company that will receive the coal.

(¢) The intended end user and/or agent or broker shall
provide a statement to be made a part of the application which
will set forth the specific reasons for the test, including why
the coal may be so different from the intended user’s other coal
supplies as to require testing; the amount of coal necessary for
the test and why a lesser amount is not sufficient; and a
description of the specific tests that will be conducted.

(d) A map which contains all information required in
subsection 13.1 of this section and which additionally shows the
location of critical habitats of threatened or endangered species
identified within the proposed prospecting area.

(e) A copy of a legal notice to be published in a newspaper
of general circulation in the county where prospecting will
occur. The ad shall contain the following:

(1) The name and business address of the operator;

(2) The date the application was filed and the date of
close of a public comment pericd which date shall not be less
than fifteen (15) days after the date of publication;

(3) The address of the office of the Division of
Energy where any person whose interest is or may be adversely
affected shall have the right to submit written comments;

(4) A description of the general area where
prospecting will occur;

(5) A statement that an excess of two hundred fifty
(250) tons of coal will be removed;

(6) The purpose for removing more than two hundred
fifty (250) tons; and

(7) An estimate of the total tonnage to be removed.

13.24. Approval of Notice of Intent to Prospect - Greater |
than two hundred fifty (250) Tons.
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{({a) The Commissioner shall act upon an adninistratively
complete application for a prospecting approval and any written
comments within a reasonable period of time, but in no event
shall action be taken prior to the close of the public comment
period.

(b) The Commissioner shall approve a complete and accurate
application for a prospecting approval filed in accordance with
this section if he finds, in writing, that the applicant has
demonstrated that the prospecting and reclamation operation
described in the application will:

(1) Be conducted in accordance with this section, and
other applicable provisions of these regulations, the Act, and
the application;

(2) NRot jeopardize the continued existence of an
endangered or threatened species listed pursuant to Section 4 of
the Endangered Species Act of 1973 (16 U.S.C. 1533) or result in
the destruction or adverse modification of critical habitat of
those species; and

(3) Not adversely affect any cultural or historical
resources listed on the National Register of Historic Places,
pursuant to the National Historic Preservation Act, as amended
(16 U.8.C. Sec. 470 et seqg., 1976, Supp V), unless the proposed
prospecting has been approved by both the Commissioner and the
agency with jurisdiction over such matters.

(¢} Terms of approval issued by the Commissioner shall
contain conditions necessary to ensure that the prospecting and
reclamation operations will be conducted in compliance with these
regulations, the Act and the application.

(d) The Commissioner shall notify the applicant, the
appropriate local government officials, and other commentors on
the application, in writing, of his decision on the application.
If the application is disapproved, the notice to the applicant
shall include a statement of the reason for disapproval. Public
notice of the decision on each application shall be posted by the
Commissioner at the nearest Division of Energy office in the
vicinity of the proposed prospecting operations.

(e) Any person having an interest which is or may be
adversely affected by a decision of the Commissioner pursuant to
paragraph (d) of this subsection shall have the opportunity for
administrative and judicial review.
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(f) The Commissioner shall not approve the extraction of
more than 250 tons for any reason other than that the coal will
be tested for quality and combustibility.

(y) The Commissioner shall monitor the operation of each
and every prospecting approval granted for total compliance with
the provisions of the Act, these rules and regulations, and the
terms and conditions of the approval application.

(h) The operator shall submit a sworn statement tc the
local surface mining reclamation inspector prior to the
completion of coal removal which will verify that the coal was
used for the purpose for which the notice of intent to prospect

was originally granted.

(i) If the Commissioner determines that, or suspects on the
basis of information made available to him that, a prospecting
operation is not being conducted in the precise manner set forth
in the notice of intent to prospect and/or the accompanying
narrative, the Commissioner shall take immediate steps to compel
compliance or to establish that vieclations have occurred. Such
steps may include, but would not be limited to, checking weight
tickets and the inspection of end-user records.

13.45. Performance Standards. [

(a) This subsection establishes minimum performance
standards applicable to prospecting operations provided that upon
an affirmative demonstration that drilling operations that do not
substantially disturb the land and are to be conducted solely for
establishing property wvalues for purposes of taxation or highway
construction purposes, such drilling shall be exempted from this
section. The commercial sale or use of coal extracted under an
approval pursuant to subsection 13.1 or 13.2 of this section
except for test purposes as provided therein is prohibited.

(b) Prospecting Roads.

(1) All rocads shall be utilized or constructed in a
manner that will control or prevent erosicn and siltation or
damage to fish or wildlife or their habitat or public or private
property.

(2) All roads must be reclaimed or rehabilitated to a
condition equal to or better than their preprospecting condition.
Where a road will permanently remain after prospecting
activities, the construction, maintenance and stabilization shall
be governed by Section 4 of these rules and regulations.
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(3} Vehicular travel on other than established graded
and surfaced roads shall be limited by the person who conducts
prospecting to that absolutely necessary to conduct the
prospecting., Travel shall be confined to graded and surfaced
roads during periods when excessive erosion, damage to vegetation
or rutting of the land surface could result.

(c) Blasting. Blasting is prohibited on prospecting
operations unless otherwise approved by the Commissioner. Any
blasting approved must be conducted in accordance with Section 6

of these regulations.

(d) Drainage. All disturbances created by prospecting
operations shall be conducted in such a manner as to prevent or
control erosion, siltation, pollution of water, and to minimize
disturbance to the prevailing hydroleogic balance. Such
operations shall be exempt from specific design and construction
criteria for sediment control structures only if stabilization to
control ercosien is achieved through alternative measures. Any
operation which will substantially disturb the natural land
surface shall be required by the Commissioner to install drainage
control structures in accordance with Section 5 of these
regulations.

(e) All prospecting operations carried out in steep slope
conditions shall be conducted in a manner consistent with the
steep slope requirements provided for in subsection (d) of
Section 12 of the Act and subsection 14.8 of these regulations.

(f) The Commissioner may limit prospecting operations from
encroaching nearer than one hundred feet (100’) of a perennial or
intermittent stream, provided that roads or access ways may be
located within one hundred feet (100’) of an intermittent or
perennial stream. Roads shall not be constructed up a stream bed
or drainage channel or in close proximity to such channel so as
to significantly alter the normal flow of water.

(g) Each prospecting hole, borehole, well or other exposed
underground opening created during prospecting shall be cased,
sealed, or otherwise managed to prevent acid or toxic drainage
from entering ground or surface water, or substantial degradation
of ground water quality or quantity. All such holes or openings
shall be sealed, plugged, or otherwise managed tc insure the
safety of people, livestock, fish and wildlife, machinery, etc
during prospecting. When no longer needed, such holes or
openings shall be permanently closed.
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(h) All toxic or acid~forming materials encountered while
prospecting shall be handled in accordance with the requirements
of subsections 14.5 and 14.6 of these regulations.

(i) All facilities and equipment shall be removed from the
prospecting area when they are no longer nheeded.

(j) Topsoil shall be removed, stored and redistributed on
disturbed areas as necessary to assure successful revegetation.

(X) All areas disturbed during prospecting operations shall
be regraded to approximate original contour within three months
of initial disturbance unless reclamation has been waived
pursuant to receipt of an appropriate surface mine application
number (SMA); provided, that reclamation cannot be delayed more
than one (1) year from receipt of a surface mine application
humber.

{1} All disturbed areas must be revegetated in a manner
consistent with Section 9 of these regulations.

(m) The operation shall be conducted so as to provide
protection of endangered and threatened species and their
critical habitats as determined by the Endangered Species Act of
1973 (16 U.S.C. 1531, et seg.) or habitats of unigue or unusual
high value for fish or wildlife.

13.56 Expiration. A notice of intent to prospect shall |
be valid only for the time period indicated in the application,
which period shall not exceed two (2) years. The Commissioner
may approve an extension of the time period upon a reguest by the
operator subject to the reclamation requirements of paragraph
(h), Section 7 of the Act.

13.62. Bond Release. The performance bond or other ]
securities accompanying a notice of intent shall be released upon
satisfactory regrading and establishment of a permanent
vegetative cover. All applications for bond release shall be
accompanied by a final map showing the total disturbed area of
the prospecting operation.

13.%8. ©Notice on Site. All operators conducting |
prospecting activities shall, while in the prospecting areas,
have in their possession, a copy of the written approval of
notice of intent for such activities issued by or submitted to

the Commissioner.
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13.82. Public Records. All information submitted teo the
Division of Energy as a part of the notice of intent to prospect,
as required in the Act and this section, shall be made available
for public inspection and copying at the nearest Division of
Energy office; provided, that information submitted to the
Commissioner pursuant to this subsection which contains trade
secrets or privileged commercial or financial information which
relates to the competitive rights of the person filing such
information or other persons who may be affected, is certified
information and shall not be available for public examination.

13.910 Lands Unsuitable Designation. Regardiess-ef-the
numbsr-of-kons-af-sonl-toa-ba-remesveadNotwithstanding any other
provision of this section, any person who proposes to conduct
prospecting operations on lands which have been designated as
unsuitable for surface mining pursuant to Section 22 of the Act,
shall prepare and file a notice of intent in accordance with
subsection 13.23 of this Section. Approval of the notice of
intent shall be in accordance with subsection 13.34 of this
Sectien.
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38-2-14., Performance Standards. In addition to the reguirements
of the Act, the following performance standards shall be
applicable to both surface and underground mining operations.

14.1 Signs and Markers. Signs and markers as required in
this subsection shall be erected and maintained throughout the
life of the permit or term of the specified activities for which

they are intended.

(a) Permanent Monument. A permanent monument shall be
posted at primary points of ingress and egress on the permit area
from public reoads and highways. The monument shall consist of a
sign constructed of wood, metal or other suitable material
measuring two feet by three feet (27 x 37) and mounted on a two-
inch (2") diameter pipe driven three feet (37) into the ground
with four feet (4/) exposed. Any suitable substitute may be
approved. The sign shall clearly indicate the company name,
permit number, business address and telephone number.

{b) Perimeter Marker. Prior to initial disturbkance,
suitable markers made of durable material shall be established to
permanently mark the perimeter of the area under permit. The
assigned permit number shall be affixed to the permanent
perimeter marker. Other markers may be used to delineate the
boundaries of the proposed permit area.

(c) Buffer Zone Markers. Appropriate markers will be
established along a buffer zone. Markers shall consist of metal

or wooden stakes or other suitable devices or methods.

(d) Topsoil Markers. When topsoil or topsoil substitute
material is segregated and stockpiled, the stockpiled material
shall be marked. Markers shall remain in place until the
materials are removed.

(e) Blasting Signs. If blasting is necessary to conduct
surface mining operations, the following signs and markers shall

be required: ) -

(1) Warning signs shall be conspicucusly displayed at
all approaches to the blasting site, along haulageways and access
roads to the mining operation and at all entrances to the permit
area. The sign shall at a minimum be two feet by three feet (27 x
37) reading "WARNING! Explosives in Use" and explaining the
blasting warning and the all clear signals and the marking of
blasting areas and charged holes; and
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(2) Where blasting operations will be conducted within
one hundred (100) feet of the outside right-of-way of a public
road, signs reading "Blasting Area", shall be conspicuously
placed along the perimeter of the blasting area.

14.2 casing and sealing of holes and exposed underground
openings. o

(a) General regquirements. Each prospecting hole, other
drillhole or borehole, shaft, well, or other exposed underground
opening shall be cased, lined, sealed or otherwise managed as
approved by the €emmissienerDirector to prevent acid or other |
toxic drainage from entering ground and surface waters, to
minimize disturbance to the prevailing hydrologic balance and to
ensure the safety of people, livestock, fish and wildlife, and
machinery in the permit and adjacent area. Each prospecting
hole, drill hole or borehole well or opening that is uncovered or
exposed by mining activities within the permit area shall be
rermanently closed, unless approved for water monitoring or
otherwise managed in a manner approved by the
CommissionerDirector. However, at the time of final release of [
bond, exploratory or monitoring wells must either be sealed in a
safe and env1ronmenta11y sound manner or with the prior approval
of the €emmissiemerDirector, be transferred to another party for |
further use. The conditions of the transfer shall comply with
State and local laws, regulations, and other requirements.

(b} Temporary seals:

(1) Each mine entry which is temporarily inactive, but
has a further projected useful service under the approved permit,
shall be protected by barricades or other covering devices,
fenced, and posted with signs, to prevent access into the entry
and to identify the hazardous nature of the opening. These
devices shall be periocdically inspected and maintained irn good
operatlng condition by the person whe conducts the underground
mining activities. _ .

: (2) Each prospecting hole, other drill hole or
borehole, shaft, well, and other exposed underground opening
which has been 1dent1f1ed in the approved permit for use to
return underground development waste, coal processing waste or
water to underground workings, or to be used to monitor ground
water conditions, shall be temporarily sealed until actual use
and protected during use by fences, barricades, or octher
protective devices.
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(c) Permanent seals. When no longer needed for monitoring
or other use approved by the €emmissiemerDirector upon a finding |
of no adverse environmental or health and safety effects, each
shaft, drift, adit, tunnel, prospecting hole, entryway or other
opening to the surface from underground shall be capped, sealed,
backfilled, or otherwise properly managed in accordance with
paragraph (a} of this subsection and in accordance with MSHA
regulations at 30 CFR 75.1711. Permanent closure measures shall
be designed to prevent access to the mine workings by people,
livestock, fish and wildlife, machinery and to keep acid or other
toxic drainage from entering ground or surface waters.

14.3 Tcopsoil.

(a) Removal. Prior to disturbance of an area, topsoil
shall be removed from the area to be disturbed in a separate
layer and if not immediately redistributed, it shall be
segregated and stockpiled in a separate stable location as
specified in the preplan. Stockpiled topscil shall remain in
place until used for redistribution unless otherwise approved by
the €emmissienmerDirector. Stockpiled topsoil shall be protected |
from excessive compaction. Where the removal of vegetative
material, topsoil or other materials may result in erosion, the
CemmissionerDirector may limit the size of the area from which |
these materials are removed at any one time.

(b) Redistribution. Prior to redistribution of topsoil,
the regraded land shall be treated, if necessary, to reduce the
potential for slippage of the redistributed material and/or to
enhance root penetration. Topscil and other materials shall be
redistributed in a manner that prevents excess compaction and
that achieves an approximate uniform, stable thickness,
consistent with the approved postmining land uses, contours, soil
density, and surface water drainage system. Immediately after
redistribution all topsocil areas shall be protected from wind and
water erosion.

(c) Top Scoil Substitutes. Any substitute material used for
topsoiling must be capable of supporting and maintaining the
approved postmining land use. This determination of capability
shall be based on the results cf appropriate chemical and
physical analysis of overburden and topsoil. These analyses
shall include at a minimum depth, thickness, and areal extent of
the substitute structure or soil horizon, pH, texture class,
percent coarse fragments and nutrient content. A certification
of analysis shall be made by a qualified laboratory stating that:
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(1) The proposed substitute material is egually
suitable for sustaining vegetation as the existing topsoil;

(2) The resulting soil medium is the best available in
the permit area to support vegetation; and

(23) The analyses were conducted using standard testing
procedures.

(d) Soil Amendments. Nutrients and soil amendments in the
amounts determined by soil tests shall be applied to the
redistributed surface scoil layer so that it supports the approved
postmining land use and meets the revegetation reguirements of
Section 9 of these regulations. These tests shall include
nutrient analysis and lime regquirement tests. Results of these
tests shall be submitted to the €emmissienmerDirector with the |
final planting report as reguired by these regulations.

14.4 Diversions.
(a) Stream Channel Diversions. Stream channel diversions

and stream channels reclaimed after the removal of temporary
diversions, shall be designed and ccnstructed so as to restore or
approximate the premining characteristics of the original stream
channel, including the natural riparian vegetation, to promote
recovery and enhancement of the aguatic habitat.

(b) Temporary Diversions. Temporary diversions shall be
removed when they are no longer needed to achieve the purpose for
which they were approved as long as downstream facilities which
were being protected are modified or removed.

(c) Reclamation of Diversions. All temporary diversions
shall be removed and reclaimed priecr to permit abandonment and
all permanent diversions shall comply with the approved
reclamation plan and be renovated if necessary prior to
abandonment.

14.5 Hydrologic Balance. All surface mining and reclamation
activities shall be conducted to minimize the disturbance of the
hydrologic balance within the permit and adjacent areas, to
prevent material damage to the hydrologic balance outside the
permit area, to assure the protection or replacement of water
supplies, and to support the approved post mining land use.

(a) Water Quality Control. All water accumulation into the

pit shall be removed at least once in a twenty-four (24) hour
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period whenever water gquality or spoil stability may be adversely
affected.

(b} Effluent Limitations. Discharge from areas disturbed by
surface mining shall not violate effluent limitations or cause a

vieolation of applicable water quality standards. The monitoring
frequency and effluent limitations shall be governed by the
standards set forth in the-an NPDES Pregram-underpermit issued
pursuant to Article 5A, Chapter 20 of the Code, the Federal Water
Pollution Control Act as amended, 33 U.S.C. 1251 et. seg. and the
rules and regqulations promulgated thereunder. Effiuent
Timiktmbtions-are-basad-on-standards-thege—containedin-faderai
regqulaktions-at-46-EFR-Pare—434-—or-othar-appravesd-alternaktive
sEandnrds-

(¢) Treatment Facilities. Adeguate facilities shall be
installed, operated and maintained using the best technology

currently available in accordance with the approved preplan to
treat any water discharged from the permit area so that it
complies with mii-Federai-and-State-iaws-and-reguistiens—and-kche
timitations-ef-this-seetionthe requirements of paragraph (b) of
this subsection._ Nonmechanical treatment systems may be utilized
if flow is infrequent or small and timely and consistent
treatment is assured.

(d) Breakthrough. AaAny surface breakthrough of water caused
by the operator during the course of his operations shall be
sampled immediately and analyzed for total iron, total suspended
solids and pH and 1f requested by the €emmissienerDirector, any |
other parameter which is characteristic of the discharge. Such
analysis shall be made by a competent water analyst or chemist.
The original and at least one copy of such analysis shall be
retained by the operator, and two (2) copies shall be submitted
to the €emmissienerDirector. Should said analysis indicate the |
water quality to be less than the applicable effluent
limjtations, seals shall be immediately constructed. These seals

shall:

(1) Prevent any air from entering the underground mine
by way of the breakthrough;

(2} Prevent any air from entering the breakthrough
while allowing the water to flow from the breakthrough;

(3) Seal the breakthrough of water so that it cannoct

flow. Such seals shall be constructed of stone, brick, block,
earth or other impervious materials which are acid resistant; or
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(4} Alternate methods of handling discharges from
breakthroughs may be employed where it can be established that
applicable effluent limitations can be met.

(e) Discharges Into Underground Workings.

(1) ©n active underground mining operations, all
reasonable measures shall be taken to intercept all surface water
by the use of diversions, culverts, drainage ditches or other
approved metheods to prevent water from entering the working area.
All surface drainage from the disturbed area must pass through a
sediment pond or series of sediment ponds so that discharges from
such areas will not cause a violation of water guality standards.

(2) Discharges into underground mine workings are
prohibited, nor shall water be discharged from one underground
working to another, unless the operator demonstrates to the
CemmissienerDirector that such activities will:

(3) Not cause, result in, or contribute to a
viclation of water guality standards and effluent limitations
both on or outside the permit area;

(B) Not be discharged without MSHA approval;

(C) Minimize disturbance to the hydrologic
balance on the permit area and prevent material damage outside
the permit area; and

(D) Be discharged at specified rates as a
controlled flow meeting applicable effluent limitations for pH
and total suspended solids, except that the pH and total
suspended limitations may be exceeded if approved by the
CemmissienerDirector, and is limited to:

(i} Coal processing waste;
(ii) Fly ash from a ceoal-fired facility;

(iii) Inert materials used for stabilizing
underground mines;

(iv) Underground mine development wastes;

(v) Sludge from an acid mine drainage
treatment facility or flue-gas desulfurization; or

{(vi) Water.
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(£f) Co-mingling of Waters. Unless otherwise approved by
the CemmissienerDirector, water from underground works shall not |
be co=-mingled with surface drainage. When separate treatment
facilities are used for discharges from underground works, they
shall be designed to adequately treat the anticipated quantity
and quality of the raw discharge.

(g) Gravity Flows. No person shall locate openings for new
drift mines working in acid or iron producing coal seams in such
a manner that the mine will have a gravity discharge. If there
will be a gravity discharge and the seam to be mined is listed in
subsection 2.4 of these regulations, site specific data must be
submitted demonstrating that this seam is not an acid or iron
producing seam at this location.

(h) A waiver of water supply replacement granted by a
landowner as provided in subsection (b) of Section 24 of the Act
shall apply only to underground mining operations, provided that
a waiver shall not exempt any operator from the responsibility of
maintaining water quality.

14.6 Acid Producing and Toxic Materials.

(a) Acid and Toxic Seils. Drainage from acid-forming and
toxic-forming materials intoc ground and surface water shall be
avoided by identifying, burying, blending, segregating, and/or
treating spoil or other materials that will be toxic to
vegetation or that will adversely affect water gquality. Such
materials shall be handled and treated in accordance with methods
set forth in the approved preplan within thirty (30) days after
initial exposure or a lesser period if requlred by the
CommismionerDirector. |

(b) Burving Acid and Toxic Materials. Acid-forming or

toxic-forming material shall not be buried or stored in proximity
to a drainage course or groundwater systemn.

(c) Treatment of Toxic Material. All exposed coal seams

remaining after mining and any acid-forming, toxic-forming, or
compbustible materials or any other waste materials shall be
covered with a minimum of four feet (4’) of nontoxic and
noncombustible material. Where necessary to protect against
upward migration of salts, exposure by erosion, or to provide
adequate depth for plant growth, the €emmisasismerDirector shall |
specify thicker amounts of cover.

14.7 Monitoring Requirements.
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(a) Surface Water. All surface water shall be sampled and
analyzed and otherwise monitored in accordance with the approved
surface water monitoring plan. Monitoring and analysis shall
occur at each monitoring site no less frequently than gquarterly.
All measurements shall be submitted to the €emmissienexDirector
and all violations of applicable effluent limitations shall be
reported to the €emmissiemexDirector within five (5) days of
receipt of analytical results. The operator shall immediately
implement remedial measures described in the hydrolegic
reclamation plan. Monitoring shall continue until bond release
unless the operator demonstrates that continued monitoring is
unnecessary to achieve the purpose of the monitoring plan.

(b) Groundwater. Where adverse ilmpacts to a significant
groundwater resource are identified as provided in paragraph (h)
of subsection 3.22 of these regulations, the groundwater
resources shall be monitored in accordance with the greoundwater
moniteoring plan. Monitoring and analysis shall occur no less
frequently than quarterly. All measurements shall be subnmitted
to the €ommissienerDirector and all violations of standards
established under Section 24 of the Act shall be reported to the
Cemmissiener»Director within five (5) days of receipt of
analytical results., The operator shall immediately implement
remedial measures described in the hydrolegic reclamation plan.
Monitoring shall continue until bond release unless the operator
demonstrates that continued monitoring is unnecessary to achieve
the purposes of the monitoring plan.

{(c) Ground Water Meniteoring Wajvers. - If an applicant can
demonstrate by the use of the PHC determination and other
available base line hydrologic and geologic information that a
particular water-bearing stratum in the propcsed permit and
adjacent area is not one which serves or may potentially serve as
a significant aguifer or ensure the hydrologic balance within the
cumulative impact area, monitoring of the stratum may be waived
by the €ammissismerDirector. Waivers will be considered and
granted separately and exclusively for each individual water-
bearing stratum unless it is shown by the use of the PHC
determination and base line hydroleogic and geologic information
that all individual water-bearing stratums cf concern are
hydraulically interconnected and can be waived as a complete
unit. T ” - T T -

(d) Water Treatment. Where any discharge from the permit
area requires treatment during the mining operation in order to
meet the applicable effluent limitations, water monitoring of
such discharges shall continue following grading approval. If it
is established on the basis of such monitoring that the
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hydrologic balance is being preserved without treatment, the
treatment facilities may be removed. A one (1) year hlstory of
meeting the applicable effluent limitations shall be adequate to
establish that the hydrologic balance is being preserved.

(e) Monitoring Equipment. Monitoring equipment located

both at the permit area and at off-site areas shall be properly
installed, operated, and maintained during the required
monltorlng period and removed when no longer reguired.

14.8 Steep Slope Mining.

(a) Backfilling and Spoil Placement. In addition to other
applicable performance standards set forth in the Act and these
regulations, the following standards shall apply where the
natural slope of the land within the permit area exceeds an
average of twenty (20) degrees as measured from the horizontal.
These standards except the variance provisions of subsection
14.12 shall alsc apply to slopes of lesser steepness where the
€ommissionerDirector has determined, on the basis of soils,
climates, method of operation, geology, and other site-specific
characteristics, that speclal measures are reguired to protect
the area below the mlnlng operations from landslides or other
hazards. The provisions of this section do not apply when mining
is conducted on a flat or gently rolling terrain with an
occasional steep slope through which the mining proceeds and
leaves a plain or predominantly flat area.

(1) Speoil, debris, or abandcned or disabled equlpment
shall not be placed on the downslope except as provided in
subsection (d)} of Section 12 of the Act. Excess spoil may be
placed in specified areas designed in the permlt application for
such placement if such placement is done in accordance with the
provisions of subsection 14.14 of these regulations. Nothlng in
this section shall prohibit the placement of materials in
haulroad or access road fills on slopes steeper than twenty (20)
degrees so long as the fills are constructed in accordance with
construction specifications set forth in subsection 14.14 of this

section.__Casting of spoil from a higher seam to a lower seam in

multiple seam operations ma occur where: the highwall of

the lower seam intersects the outcrop of the upper seam; the
i i and

lowest seam is mined first or in advance of the upper seams:

minimum bench widthg based on slopes are established on the lower
bench sufficient to_accommodate both spoil placement from the
upper seam and bench drainage structures.

(2) The highwall shall be eliminated and the disturbed
area graded to the approximate original contour. Spoil material
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in excess of that required for the reconstructien of the
approximate original contour shall be permanently stored in areas
designated in the permit for such use and designed and
constructed in accordance with subsection 14.14 of this section.

(3) Land abeve the highwall shall not be disturbed
unless the disturbance is necessary to facilitate compliance with
the environmental protection standards of this section and
Section 12 and 14 of the Act. Standards to be considered which
justify such disturbance are the following:

(A) Achieve the approximate original contour;

(B) Control erosion, sedimentation, and water
runoff;

(C} Provide access to the area above the highwall
for revegetation purposes; or

(D) Comply with safety standards.

(4) The material used to backfill and eliminate the
highwall shall be sufficiently compacted or otherwise
mechanically stabilized so as to insure stability of the backfill
with a static safety factor of 1.3. Placement of woody materials
in the £ill shall be prohibited unless the CemmissiemerDirector
first determines that the method of placement of woody material
will not deteriorate the future stablility of the kackfilled area.
The operator shall at a minimum retain all overburden and spoil
on the solid portion of the existing or new benches and backfill
and grade the area to the most moderate slope possible.

(5) When mining through natural watercourses or when
water is to be directed across or through the backfill, a
drainage channel, flumes, culvert, or french drain shall be
constructed across or through the backfill in order to insure
stability and to prevent erosion. Such drainage channels,
flumes, culvert or french drains shall be constructed of nontoxic
durable rock, asphalt, pipe, concrete or other similar material.
Channels, flumes, culvert, and drains shall be constructed in
accordance with the applicable criteria set forth in the
applicable requirements of these regulations.

14.9 Auger Operations.

(a) Prohibition and Variance. Augering shall be prohibited
by the eemmissienerDirector if it is determined that such |
operations pose a potential hazard te the environment, to the
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public welfare and safety, to water guality, or to structures or
buildings as a result of subsidence.

(k) All auger holes, except as provided in paragraph (c} of
this subsection, shall be:

(1) Sealed within seventy-two (72) hours after coal
extraction with an impervious and noncombustible material, if the
heoles are discharging water containing acid-or toxic~forming
material. If sealing is not possible within seventy-two (72)
hours, the discharge shall be collectively treated commencing
within seventy-two (72) hours after completion to meet applicable
effluent limitations and water-gquality standards until the holes
are sealed; and

(2} Sealed with an impervious non-combustible
material, as contemporaneously as practicable with the augering
operation, if the holes are not discharging water containing
acid-or toxic-forming material.

(c) Auger holes need not be sealed with an impervious
material so as to prevent drainage if the €ommissienerDirector
determines that:

(1) The resulting impoundment of water may create a
hazard to the environment or public health or safety, and

(2) The drainage from the auger holes will:

(A) Not pose a threat of pollution to surface
water, and

(B) Comply with applicable effluent limitations
and water quality standards.

(d) Spacing. Auger mining operations shall be conducted in
a manner which maximizes recoverability of mineral reserves
remaining after augering. The coperator shall, at a minimum,
leave areas of undisturbed coal to provide access for future
underground mining activities, unless it is established by the
operator that the coal reserves have been depleted or are so
limited in thickness or extent that it would not be practicakle
to attempt further recovery.

(e) Subsidence. Auger nmining operations shall be conducted

in such a manner so as to prevent or minimize subsidence and
where material damage occurs the operator shall ceorrect such
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damage in accordance with the requirements of paragraph (c)
subsection 16.2 of these regulations.

(f) bES Mined Areas. Where auger mining operations
affect prev1ously mined areas and the volume of all reascnably
available spoil is demonstrated in writing to the

EemmissienerDirector to be insufficient to completely backfill o
the highwall, the highwall shall be eliminated toc the maximum

extent technically practical in accordance with the following
criteria:

(1) The person who conducts the auger mining operation
shall demonstrate to the €emmissienerDirector that the backfill, |
de51gned by a qualified registered professional engineer, has a
minimum static safety factor for the stability of the backfill of

at least 1.3.

(2) All spoil generated by the auger mining operation
and any associated surface ccal mining and reclamation operation,
and any other reasonably available spoil, shall be used to
backfill the area. Reasonably available spoil shall include
sp01l generated by the mlnlng operation and other spoil located
in the permit area that is accessible and available for use and
that when rehandled will not cause a hazard to the public safety
or 51gn1f1cant damage to the environment. For this purpose, the
permit area shall include spoil in the immediate vicinity of the
auger mining operation.

(3) The coal seam mined shall be covered with a
minimum of four (4) feet of nonacid, nontoxic- -forming material
and the backfill graded to a slope whlch is compatible with the
approved postmining land use and which provides adequate drainage
and long-term stability.

(4) Any remnant of the highwall shall be stable and
not pose a hazard to the public health and safety or to the
environment.

(5) Spoil placed on the outslope during previous
mining operatlons shall not be disturbed if such disturbances
will cause instability of the remaining spoil or otherwise
increase the hazard to the public health and safety or to the
environment.

(6) Auger heoles shall not extend closer than five
hundred (500) feet to any abandoned or active underground mine
workings except as approved in Section 14.13.
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14.10. Mountaintop Removal.
(a) Backfilling and Regrading. In addition to the other

performance standards set forth in these regulations, the
following performance standards will apply where the mountaintop
removal method of mining is used:

(1) The final graded top plateau slopes on the mined
area shall be less than five (5) horizontal to one (1) vertical
So as to create a level plateau or gently rolling configuration.
The ocutslopes of the plateau shall be no steeper than two (2)
horizontal to one (1) vertical.

(2) The resulting level or gently rolling contour
shall be graded so that water will drain inward from the outslope
except at specific points where it is released over the outslope
in constructed channels. Such channels shall be protected from
erosion and constructed in accordance with paragraph (c)
subsection 5.3 of these regulations.

14.11 Procedures to Obtain Inactive Status.

(a} A permittee may not cease mining and reclamation
operations for a period of thirty (30) days or more unless the
CommissienerDirector finds in writing that all the following [
regquirements have been fully satisfied:

(1) The site is in full compliance with all standards
of the program and permit, including but not limited to
contemporaneous reclamation, no cutstanding vioclations or
penalties exist, and adeguate pictorial and narrative description
of site conditions to date has been placed in the file;

{(2) Where the permit involves the extraction of ceoal,
significant coal reserves for the mine remain;

(3) All disturbed acreage is bonded in accordance with
Section 11 of the Act and Section 11 of these regulations;

(4) All required and necessary backfilling, regrading,
revegetation, environmental monitoring, and water treatment
activities will continue on the mine site, and adequate
provisions for other required and necessary maintenance work for
the time period for which the application to cease operations has
been made;

(5) The site must be adequately secured to guard
against hazards to the public;
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(6) A finding based on a detailed showing by the
permittee that the cessation is necessary because of temporary
market conditions which are likely to change in the pericd for
which the temporarily inactive status is sought;

(7} A color coded mine/progress map accurately
depicting the extent and location of alil disturbed area, the
remaining undisturbed area, and the remaining coal reserves, if
any, on the permit at the time of the request. The mine/progress
map shall contain a legend which lists the respective acreages
and/or tonnages for each of the above-described categories;

(8) Each request for inactive status shall be
submitted on forms prescribed by the CemmisaiemerDirector and
shall contain a sworn statement as follows: "The information
contained in this application is true and correct to the best of
my knowledge and belief." Such statement shall be signed by an
accountable official of the applicant and shall be notarized; and

(9) Inactive status shall not relieve the operator of
any responsibility for complying with the Act, these rules and
regulations, or the terms and conditions of the permit.

(b) The-Commissionerbirestor-may-grant-inactive-status—£oxr
a-peried-ef-up-te-one~{ir-year-if-he-detarmines-thakt-the

appiication-contains-subficient-information—to-maat-ati
regquivemants-of-paragraph-+{ar-cf-this-subsection-—-Where-tha
appiicant-documents-in-the-application-for-inaekive-status-thate
the-operations-wiii-pecome—inactive-for-nore-than-thirey-£30%
days;-but-wilti-be-reactivated-on-an-intermittent-andrer-irreguiar
basis-during-the-one-year-apprevai-periodr-such-operations—are
net-requtred-te—reapp}y ~far-inmetive-status-exeept-annuatiy-The
Director ma t inactive status for a period not to exceed

contalns sufi;c1ent information to meet all_requlrements'of

paragraph (a} of this subsection: Provided, That where the

applicant documents in the application that the operations will
become inactive for more than thirty (30) davs, but will be
reactivated on an_intermittent and/or irregular basis during the
approval period, such operations are not reguired to reapply for
inactive status except at the termination date of the initial
term of apnroval. Prov1ded however, That the Director may review

ugdated_lnfo;matlon pu;suant_to Daraqraph (a) of thls-subsectlon,
and based upon this or other information, mav modifv or rescind

the approval pricer to its initial termination date.
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(c) The €emmissiemerDirector shall within five (5) days of
receipt of a regquest for inactive status, post the application
and supporting documentaticon in an appropriate public office in
the area of the permit, and shall notify any persocns who have
requested notification of a request for inactive status on the
relevant permit, that a request has been received. The
CemmissionerDirector shall provide for public comment and an .
opportunity for an informal conference. If a reguest for an
informal conference is received within thirty (30) days of the
Division’s receipt of the request, the EemmissiemerDirector shall |
schedule the conference in the area of the permit.

{(d) Within thirty (30) days preceding the expiration of the
initial time period granted for inactive status, the permittee
may reguest an extension of the approved inactive period, and at
that time must submit current information meeting the
requirements of paragraph (a). The €emmissiensrDirector shall |
make the same findings and provide for the same pubklic review
process before granting a request for extension. In no event may
the total time granted for inactive status for any given surface
coal extraction permit be in excess of three (3) vears, provided,
That further extensions may be granted on the basis of a showing
by the permittee that such extension is necessary by reason of:

(1) Litigation precluding reactivation of the site;
(2) Labor strikes; or

(3) Substantial eguipment necessary for extraction,
e.g. draglines, shovels, etc., remain on the site and are being
maintained in working order.

(e} The three (3) year limitation on inactive status for
surface mines shall not apply to preparation plants or load-ocut
facilities, whether or not they are associated with a surface

coal extraction permit.

(£) The provisions set forth in this subsection shall be
applicable to all surface mining and reclamation operations which
currently have approved inactive status on the effective date of

these regulations.

14.12 Yariance From Approximate Original Contour
Requirements. ,

(a) Procedures to Obtain a Variance. The
CommissienerDirector may grant a variance from the requirements |
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for restoring the mined land in steep slope areas to approximate
original contour under the following terms and conditions:

(1) The permit area is located on steep slopes as
defined in paragraph (a) of subsection 14.8 of these regulations;

(2) The alternative postmining land use reguirements
of subsection 7.3 of these regulations are met;

(3) All other applicable reguirements of the Act and
these regulations, except for those relating to approximate
original contour, are met;

(4) All highwalls are completely backfilled in a
manner which results in a static safety factor of 1.3;

(5) Only spoil not necessary to achieve the postmining
land use may be removed from the mine bench; '

(6) The watershed of the permit and adjacent area will
be improved by reducing pollutants, environmental impacts, or
flood hazards; provided that, the watershed will be deemed
improved only if changes in seasonal flow volumes from the
proposed permit area will not adversely affect surface water
ecology or any existing or planned use of the surface or ground

water;

(7) Appropriate Federal, State and local government
agencies have an opportunity to review and comment on the
proposed postmining land use to determine that the potential use
is shown to constitute an equal or better economic or public use;

(8} The proposed use is designed and certified by a
gualified registered professional engineer in conformance with
professional standards established to assure the stability,
drainage, and configuration necessary for the intended use of the
site; and

(9) The surface land owner(s) of the permit area has
requested in writing that a variance be granted to achieve the
approved alternative postmining land use.

14.13 MSHA Approval. No mining shall occur within five
hundred (500) feet of an underground mine not totally abandoned
without approval by the Federal Mine Safety and Health
Administration.

14.14 Disposal of Excess Spoil.
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(a) General.

(1) Spoil not required to achieve the approximate
original contour shall be transported to and placed on designated
disposal sites within the permit area;

(2) All excess spoil shall be placed in a contrelled
manner so as to minimize the adverse effects of leachate and
surface water runoff from the fill on surface and groundwater;

(3) coal processing wastes and underground development
waste shall not be placed in such fills unless the waste is
placed in accordance with Section 22 of these regulations,
contains no acid producing or toxic forming materials and is of
the proper characteristics so as to assure the design stability
of the fill;

(4) Any excess spoll disposal in an underground mine
shall be done in accordance with a plan approved by the Mine
Safety and Health Administration in accordance with design
standards of paragraph (s), subsection 22.3 of these regulations;

(5) Excess spoil that is acid- or toxic~forming or
combustible shall be adequately covered with nonacid, nontoxic
and noncombustible material, or treated, to control the impact on
surface and ground water in accordance with subsection 14.6 and
14.7 of this section, to prevent sustained combustion, and to
minimize adverse effects on plant growth and the approved
postmining land use;

(6) Slope protection shall be provided to minimize-
surface erosion at the site. All disturbed areas, including
diversion channels that are not riprapped or otherwise protected,
shall be revegetated upon completion of construction; and

(7) The final configuration of the fill shall be
suitable for the approved post mining land use,

(b) gertification - Inspections and Reperting.

Certification of all excess spoil fills shall be reguired as
follows:

(1) The £ill and appurtenant structures shall be
designed in accordance with professional design standards, which
meet the reguirements of this subsection, and certified by a
registered professional engineer experienced in the design of
earth and rock fill embankments;
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(2) During constructicn, the fill shall be inspected
gquarterly for stability by a registered professional engineer
experienced in the construction of earth or rock fills or other
gqualified professional specialist working under the direction of
a professional engineer experienced in the construction of earth
or rock fills. Regular inspectiens are alsc required during
placement and compaction of fill materials and during critical
construction periods such as foundation preparation, underdrain
placement, installation of surface drainage systems, and
construction of rock toe buttresses. Within two (2) weeks
following completion of the inspections, a report certified by
the registered professional engineer shall be submitted to the
€ommissienarDirector. The certified report shall contain a |
statement that the fill is being constructed and maintained as
designed in accordance with the approved plan and these
regulations. The report will also note any instances of apparent
instability, structural weaknesses, and other hazards. The
report on the drainage system and protective filters shall
include color photographs taken during and after construction,
but before the underdrains are covered with excess spoil. Color
photographs shall be of sufficient size and number to provide a
relative scale and to clearly identify the site. If the
underdrains are constructed in phases, each phase must be
certified separately. If excess durable rock spoil is placed
such that the underdrain system is constructed simultaneously
with excess spoil placement by the natural segregation of dumped
materials, color photographs of the underdrains must be taken as
they are formed. All color photographs shall be of adequate size
and number to provide a relative scale and to clearly identify
the site. A copy of the certified report shall be maintained at
the mine site;

(3) After total completion of the fill, a
certification form shall be completed and submitted to the
€ommissienerDirector by the registered professional engineer |
overseeing construction of the fill; and

(4) In addition to the requirements of subparagraph
(3) of this paragraph, certification forms for durable rock fills
shall be accompanied by the following:

(A} A statement attesting that the fill contains
no more than twenty-percent (20%) non~durable material;

(B) A statement attesting that foundation
preparation is proceeding in accordance with the design plans;
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(C} A statement that prohibited materials are not

being placed, deposited, or disposed of into the fill area; and

(D) & statement that sediment control measures
are constructed and being maintained in accordance with the
approved design plans and the terms and conditions of the permit.

(c) Location. Excess spoil not required to achieve the
approximate original contour on the permit areas may be deposited
outside the permit area if the following conditions are met:

(1) The excess spoil is deposited on another permit
area; or

(2) The excess speil is placed on an abandoned mine
land project conducted under the Abandoned Mine Land Program
where: S ,

(A) A reclamation contract is in effect;

(B) The project will result in improved
environmental, aesthetic, or safety conditions; and

(C} The project is designed and constructed in
accordance with the Act and these regulations.

(d) Disposal of Excess Spoil on Existing Benches. Spoil
material not required to return the area to the approximate
original contour may be placed on an existing bench if the
following conditions are met:

(1} Sufficient foundation investigations and
laboratory analysis of foundation materials which include the
effects of underground workings below the solid bench, shall be
performed. Based on information obtained from such

investigations and analysis, the €emmissiemewDirector may require |

modification of design requirements from the spill. Fills which

are proposed on pre-existing benches where the slope of the solid

bench exceeds ten percent (10%) toward the outslope shall meet
the design requirements of paragraph (f), subsection 14.14, of
this section.

(2) All vegetation and organic material shall be
removed from the disposal area prior to placement of excess
spoil. a1l topsoil shall be removed and redistributed or
stockpiled in accordance with subsection 14.3 of this section.
All excess spoil shall be transported and placed only on the
solid portion of the bench in a controlled manner in horizontal
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1ifts not exceeding four (4) feet in thickness. The spoil must
be compacted or otherwise mechanically stabilized to achieve a
static safety factor of 1.3. The area shall be backfilled and
graded to achieve the most moderate slope possible which does not
exceed the angle of repose. The final graded configuration shall
be such that the surface and subsurface drainage is compatible
with the natural surroundings and the approved postmining land
use. Terraces may be constructed on the cutslope if required for
stability, control of erosion, or to conserve soil moisture. The
grade of the ocutslopes between terraces shall not be steeper than
two (2) horizontal to cne (1) vertical (50 percent).

(3) No permanent impoundments are allowed on the
completed £ill. Small depressions may be allowed if they are
needed to retain moisture, minimize erosion, create and enhance
wildlife habitat, or assist revegetation; and if they are not
incompatible with the stability of the fill.

(4) If the disposal area contains springs, natural or
manmade water courses, or wet weather seeps, the fill design
shall include diversions and underdrains as necessary to control
erosion, prevent water infiltration into the £ill, and ensure
stability. Diversions shall comply with the requirements of
paragraph (c) subsection 5.3 and subsection 14.4 of these
regulations. Underdrains shall be designed and constructed in
accordance with subparagraph (1), paragraph (e), subsection 14.14
of these regulations.

(5} Underdrains shall consist of durable rock or pipe,
be designed and constructed using current, prudent engineering
practices and meet any design criteria established by the Act,
these regulations, and the terms and conditions of the permit.

(6) The existing highwall shall be eliminated to the
maximum extent technically practicable.

(7) Disposal of excess speoil from an upper actively
mined bench to a lower pre-existing bench by means of gravity
transport may be approved by the CemmissismerDirector provided |

that:

(A) The gravity transport courses are determined
on a site-specific basis by the operator as part of the permit
application and approved by the €emmissienmexDirector to minimize |
hazards to health and safety and to ensure that damage will be
minimized between the benches, outside the set course, and
downslope of the lower bench should excess spoil accidentally

move;

218



Title 38
Series 2
Section 14

(B) All gravity transported excess spoil,
including that excess spoil immediately below the gravity
transport courses and any pre-existing speil that is disturbed,
is rehandled and placed in horizontal lifts in a controlled
manner, concurrently compacted as necessary to ensure mass
stability and to prevent mass movement, and graded to allow
surface and subsurface drainage to be compatible with the natural
surroundings and to ensure a minimum long-term static safety
factor of 1.3. E=xcess spoil on the bench prior to the current
mining operation that is not disturbed need not be rehandled
except where necessary to ensure stability of the £ill;

(C) A safety berm is constructed on the solid
portion of the lower bench prior to gravity transport of the
excess spoil. Where there is insufficient material on the lower
bench to construct a safety berm, only that amount of excess
spoil necessary for the construction of the berm may be gravity
transported to the lower bench prior to construction of the berm;
and

(D} Excess spoil shall not be allowed on the
downslope below the upper bench except on designated gravity
transport courses properly prepared in accordance with subsection
14.3 of this section. Upon completion of the fill, no excess
spoil shall be allowed to remain on the designated gravity
transport course between the two benches and each transport
course shall be reclaimed in accordance with the requirements of
the Act, these regulations, and the approved permit.

: (e) Vallev Fills. Where the excess spoil disposal site is
located in a valley, the following criteria shall be met:

(1) If the fill area contains springs, natural water
courses, or wet weather seeps, lateral underdrains shall be
constructed from the wet areas to the rock core in such a manner
that infiltration and entrapment of water within the fill will be
prevented. Underdrains shall consist of durable rock or pipe, be
designed and constructed using current, prudent engineering
practices which will meet any design criteria established by the
€emmissienerDirector. The underdrain system and the rock core |
shall be designed to carry the anticipated seepage of water due
to rainfall away from the excess spoil fill and from seeps and
springs in the foundation of the disposal area and shall be
protected from piping and contamination by an adequate filter.
Rock underdrains shall be constructed of durable, nonacid,
nontoxic-forming rock (e.g., natural sand and gravel, sandstone,
limestone, or other durable rock) that does not slake in water or
degrade to goil material, and which is free of coal, clay or
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other nondurable material. Perforated pipe underdrains shall be
corrosion resistant and shall have characteristics consistent

with the long~term life of the £ill.

(2) The fill shall be designed to assure a long-term
static safety factor of 1.5 or greater.

(3) The outer slope or face of the valley fill shall
be no steeper than two (2) horizontal to one (1) vertical with
terraces constructed at a maximum of each fifty (50) feet
vertical rise above the toe of the £ill. The bench width of each
terrace shall be no less than twenty (20) feet with a three (3)
to five (5) percent slope toward the face and a one (1) percent
slope toward the rock core located near the center of the valley

£ill.

(4) A rock core chimney drain may be utilized for
fills that will come to the level of the ridge line with no
natural drainage area above the fill. A rock core chimney drain
may also be used for fills that do not come to the ridge line
provided that the fill does not contain more than two hundred and
fifty thousand (250,000) cubic yards of material unless located
in an area where the valley floor is always above the local water
table. Runoff from areas above and adjacent to the £ill shall
not be allowed to flow onto the £ill surface, and shall be
diverted into stabilized diversion channels, designed and
constructed to safely pass the peak runoff from a 100-year, 24-
hour precipitation event.

(5) The central rock core or 'chimney drain®" shall 1lie
in the apex of the valley and extends throughout the depth and
length of the fill. The rock core shall be designed and
constructed in accordance with the following criteria:

(A} The rock core shall consist of durable non-
acid producing or toxic forming rock of a minimum average
diameter of twelve (12) inches with no more than ten (10) percent
of the core material consisting of fines, and which is free of
coal, clay or other non-durable material.

(B) The minimum width of the rock core shall be
sixteen feet, and shall be protected by a filter system to ensure
proper long-term functioning which is designed and constructed
using current, prudent engineering practices. If no filter is
designed for the underdrains, a rock core of sufficient capacity
shall be provided to allow for partial plugging of the drain
and/or rock core.
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(€) The core shall be constructed progressively
and concurrently with each lift of the valley fill.

(D) The finished surface of the rock core shall
form a trapezoidal channel capable of permitting the peak runoff
of a one-hundred (100) year twenty-four (24) hour precipitation
event. o - T ’

(6) Where valley fills are designed for construction
without a rock core, an underdrain shall be used. The underdrain
shall be designed and constructed in accordance with standards
set forth in subparagraph (1) of this paragraph. Surface runoff
from above and across the surface of the fill shall be carried
through a surface diversion system capable of handling the peak
runcff from a one-hundred (100) year twenty-four (24) hour
precipitation event.

(7) Sufficient foundation investigations and
laboratory analysis of foundation materials which include the
effects of underground workings, shall be performed in order to
develop the necessary plans, design specifications, and standards
set forth in the approved permit. Based on information obtained
from such investigations and analysis, the €emmissienerDirector
may require modification of the design requirements of the fill.

(8) Areas upon which a valley fill is to be
constructed shall first be progressively cleared of all trees,
brush, shrubs, and other organic material which is above ground
level; provided that, in critical foundation areas, including,
but not limited to, the toe of the f£ill, seepage or underdrain
areas, and downstream portions of the fill that provide a
resisting force against massive slope failure, all organic
material both above and below the ground surface must be removed.
This material shall be disposed of outside the fill area. No
more than three (3) acres, excluding roadways, shall be cleared
until the first 1lift of the valley £fill is completed.

(9) The walley fill shall be constructed in lifts not
exceeding four (4) feet in thickness beginning at the toe of the
£ill. Where fills are designed and constructed using lifts
exceeding four (4) feet in thickness, the design plans and
specifications shall specify the thickness of the lifts. The
operator shall demonstrate how and the engineer shall certify
that such thickness will insure stability and meet all safety and
environmental protection standards.

(10) During and after construction, grading may drain
surface water away from the outslope of the f£fill and toward the
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rock core. A drainage pocket shall be maintained at the head of
the £ill at all times to intercept and direct surface runoff to
the rock core. In no case shall this pocket have a potential for
impounding more than ten thousand (10,000) cubic feet of water.
No other impoundments may be constructed on the £ill.

(11) Where the toe of the spoil rests on a downslope
which is in excess of thirty-six (36) percent, keyway cuts or
rock toe buttresses shall be constructed of sufficient size so as
to ensure stability of the fill as determined by stability
analysis.

(f) Side Hill Fills.

(1) Side hill f£ills shall be constructed on the most
stable and moderate slopes available with the natural downslope
at the toe of the £ill not to exceed thirty-six (36) percent.
Where possible, the toe of the fill shall rest on or above a
natural terrace, bench or berm in a manner which will provide
additional stability and prevent mass movement.

{2) Each design shall be based on the results of
sufficient geotechnical investigation of the construction site.
The investigations shall include such factors as geologic
conditions, so0il characteristics, depth of bedrock, springs,
seeps and groundwater flow, and a description of materials to be
placed in the £fill.

(3) The design and construction of all side hill £fills
nmust be certified by a registered professional engineer.

(4) If the fill area contains springs, natural water
courses or wet weather seeps, lateral drains shall be constructed
from the wet areas in the same manner as set forth in
subparagraph (1) paragraph (e} of subsection 14.14 of these
regulations.

(5) All areas upon which the f£ill is to be constructed
shall be progressively cleared of all trees, brush, shrubs, and
other organic material which is above ground level; provided
that, in critical foundation areas, including, but not limited
to, the toe of the £ill, seepage or underdrain areas, and
downstream portions of the £ill that provide a resisting force
against massive slope failure, all organic material both above
and below the ground surface must be removed. This material
shall be disposed of outside the fill area.
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(6) The fill shall be constructed in concurrently
compacted lifts not exceeding four (4) feet in thickness.

{7) The £ill shall be designed and constructed to
assure a static safety factor of at least 1.5.

(8) The outer slope or face of the f£ill shall be no
steeper than two (2) horizontal to one (1) vertical. Terraces
shall be constructed on the face of the fill at each fifty (50)
feet vertical rise above the toe of the fill. The terraces shall
be a minimum of twenty (20) feet wide and shall slope three (3)
to five (5) percent toward the face with a lateral slope of cne
(1) percent to a discharge channel capable of passing a one
hundred (100) year twenty-four (24) hour precipitation event.

(9) Surface water runoff from the £fill and from
surrounding areas shall be diverted away from the fill and into
stabilized channels designed to pass safely the runoff from a
one-hundred (100) year, twenty-four (24) hour precipitation
event.

(10) No permanent impoundments may be constructed on
the completed fill except that small depressions may be allowed
if they are needed to retain moisture, minimize erosion, create
and enhance wildlife habitat, or assist revegetation; and if they
are not incompatible with the stability of the f£ill.

(g) Durable Rock Fills.

(1) The eemmissienerDirector may approve the design,
construction, and use of a single 1lift fill consisting of at
least eighty (80) percent durable rock if it can be determined,
based on information provided by the operator, that the following
conditions exist:

() Examination of core borings and the geologic
column show that the overburden consists of durable sandstone,
limestone, or other durable material in sufficient thickness and
amounts to generate spoil material that is eighty (80) percent or
greater durable rock. Where the fill will contain non-cemented
clay shale, clay spoil, or other nondurable material, such
material must be mixed with the durable rock in a controlled
manner such that no more than twenty (20) percent of the £ill
volume is not durable rock. Tests shall be performed by a
Registered Professional Engineer and approved by the
EemmissienerDirector te demonstrate that no more than twenty (20) |
percent of the £ill volume is not durable rock.
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(B} The durable rock shall not consist of acid-
producing or toxic-forming material, will not slake in water, and
will not degrade to seoil material. For purposes of this
paragraph only, soil material means material of which at least
fifty (50) percent is finer than 0.074 mm, which exhibits
plasticity, and which meets the criteria for group symbol ML, CL,
OL, MH, CH, or OH, as determined by the Unified Soil .
Cla951flcatlon System (ASTM D-2487).

. {C) The toe of the £fill will rest on natural.
slopes no steeper than twenty (20) percent.

(2) The £ill shall be designed based on the results of
sufficient geotechnical investigations of the construction site.
The investigation shall include such factors as geologic
condltlons, soil characteristics, depth to bedrock, location of
springs, seeps and groundwater flow, potential effects of
subsidence and a description of materials to be placed in rock
cores and drains.

(3) The design and construction of all durable rock
fills must be certified by a registered professional engineer
experienced in de51gn and construction of earth and rock
embankments.

{4) The foundation of the £ill and the fill shall be
designed to assure a long-term static safety factor of 1.5 or
greater, and meet an earthgquake safety factor of 1.1.

(5) The outer slcpe or face of the fill shall be no
steeper than two (2) horizontal or one (1) vertical (2:1).
Terraces shall be constructed on the £ill at a maximum of every
fifty (50) feet in vertical rise above the toe of the fill. The
terraces shall be no less than twenty (20) feet in width and
slope toward the fill at a three (3) to five (3) percent grade
and slope laterally at one (1) percent grade to discharge
Cchannels capable of passing the peak runoff for a one-hundred
(100) year twenty-four (24) hour precipitation event. -

(6) All areas upon which the f£fill is to be placed
shall first be progre551vely cleared of all trees, brush, shrubs
and other organic material which is above ground level; prov1ded
that, in critical foundation areas, including, but not limited
to, the toe of the fill, seepage or underdrain areas, and
downstream portlons of the fill that prov1de a re51st1ng force
against massive slope failure, all organic material both above
and below the ground surface must be removed. This material
shall be disposed of outside the fill area.
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(7) The underdrain system may be constructed
simultaneously with excess spoll placement by the natural
segregation of dumped materials; provided, that the resulting
underdrain system shall be capable of carrying anticipated
seepage of water due to rainfall away from the excess spoil fill
and from seeps and springs in the foundation of the disposal area
and the other requirements for drainage control shall be met. If
the underdrain system is not constructed by natural segregation
of dumped material, it shall be designed and constructed in
accordance with subparagraph (1), paragraph (e), of this
subsection.

(8) Runoff from areas above and adjacent to the £ill
shaii-not-—be-atiowed-to-fiew-onto-the-£itis-and-shall be diverted |
into stabilized diversion channels, designed and constructed to
safely pass the peak runoff from a 100-year, 24-hour

precipitation event_around and through the fill. i

(9) The grade of the top surface of the completed fill
shall not exceed five (5) percent and shall slope toward the
drainage channel. _ _ o

(10) No permanent impoundments may be constructed on
the completed f£ill except that small depressions may be allowed
if they are needed to retain moisture, minimize erosion, create
and enhance wildlife habitat, or assist revegetation; and if they
are not ‘incompatible with the stability of the fill.

(11) Notwithstanding any other provisions of these
regulations or the terms and conditions of a permit to the
contrary, additional storage capacity or sediment control
measures may be required through permit revision if sediment
removal performance of the structure(s) during operation and
construction of the £ill is found to be deficient to the point
that significant non-compliance with applicable effluent limits
or water gquality standards results.

(12) The fellowing materials are hereby prohibited from
being placed, deposited, or disposed of into a durable rock fill
or durable rock £ill area: '

(A) Surface solils, provided that such soils used
to establish vegetation on the surface of the f£fill are not
prohibited; provided, however, that such soils may be placed in
the £ill if accounted for in design and construction as
nondurable material and such soils are not deposited in critical

zones of the £ill;
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(B) Mud, silt, or sediment cleaned or removed
from mining pits, roadways, sediment control structures and/or
other areas of the operation;

(C) Vegetative or organic materials cleared or
grubbed from the permit or other areas;

(D} Non-cegal wastes; and

(E) Coal refuse.

14.15 Baekfiiiime-mmd-RasradimaContemporansous Reclamation
Standards. . :

(a) General. 6Epoii-weturmed-te-the-mined-eut-area-shall-ibe
backfitred-and-graded-to-the-approximate-original~contour—with
a&&-highwai&s-e}iminatedr-—Where-appreva&-for—piacing—coai
preeessing-waste-in-the-backfiii-has—been-grantedr-sueh-piaeement
shaii-be~dene-in-sceordance-with-the-conpaction-resuirements—of
paragraph-{pr-subsection-2-I-of-thase-requintions e-——FPha-£inal
graded-siope-shalii-not-execesd-sither-the-angie-or-repose-—or-such
other-&esser-s%ope—as-is-necessary-te—achéeve-a—minimum-ieng-term
statie-safety-facter-of-i-3-and-te-prevent-siides-This subsection
establishes general performance standards relating to
backfilling, regrading, and stabilization for all surface mining
operations within the State. The mining and reclamation plan for
each operation shall reflect these standards in describing how
the mining operations and reclamation operations are to be
coordinated to minimize total land disturbance and to Keep
reclamation operations as contemporaneous as possible with the

fills: (2) locating and configuring excess spoil disposal fills
in such a way so as to minimize land disturbance: (3) controlled
handling and placement of all spoil material:; and (4) the timing
and sequence of backfilling and reqrading operations which will
minimize the ratio of disturbed and unreclaimed area versus
undisturbed and reclaimed area. All surface mining overations
shall be g¢onducted in such a manner so as to comply with the
approved reglamation plan and the standards set forth in this
subsection.

Spoil returned to the mined-out area shall be backfilled and
graded to the approximate original contour with all hichwalls
eliminated.
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(b) ECime-EimiksTime, Distance, and Acreage Limits.

Grading, backfilling, and water management practices shall be
kept current as follows:

(1) Where the operation consists of single seam
contour mining only (no augering)_on steep or non-steep siopes
disturbed and unreclaimed acreage including all excess speil
disposal sites should not exceed thirty-five (35) acres, and
grading and backfilling shall feollow the mineral removal by a
period not to exceed sixty (60) days or a distance gf one
thousand five hundred (1,500) linear feet.

{2) Where the operation consists of gingle seam
contour mining and augering _or highwall mechanical mining on
steep or non-steep slopes, disturbed and unreclaimed acreage
including all excess spoil disposal sites shall not exceed fifty
(50) acres, and the augering or highwall mechanical mining shall
follow the advance of the mining pit by a period not to exceed
sixty (60) dayss. _end-€The grading and backfilling shall follow
the augering or highwall mechanical mining by a period of not
more than thirty (30) days or a distance of not more than one
thousand five hundred (1,500) linear feet; provided, That 7-but
in no event shall meore than three thousand (3,000) linear feet of
pit be exposed at any time.

(3) Where the operation consists of augering or
highwall mechanical mining only on steep or non-steep slopes,
disturbed and unreclaimed acreage shall not exceed thirty-five
(35) acres, and the grading and backfilling shall follow the
augering or highwall mechanical mining by a period not to exceed
thirty (30) days or a distance of not mere than one thousand
(1,000) linear feet.

(4) BheuldWhere the operation consists of area mining

onlg, on slopes which axre on the average less than 20 degrees
(20%) in steepness, disturbed and unreclaimed acreage includin

excesg spoil disposal sites shall nct exceed one hundred (100)

acres or fifty (50) percent of the permit area, whichever is
lesg, theand backfilling and grading shall not be more than two
spoil ridges or mining cuts behind the pit being worked. The
maximum linear feet of open pit shall not exceed three thousand
(3,000) feet at any time_and backfilling and grading shall follow

mineral removal within one hundred eighty (180) davs.

(5) When-the-pparations-remeve-tha-gnsire—cont-seams
running-through-the-upper-fraction-of-a~nountainy-hiti--~or-ridyges
backfiiting-and-regrading-shati-faitow~the-same-guidetines
estaplishad-for-prea-and-contonr-mining---Fhe-onter-perimeter—and
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drainage-area-shaii-be-stabhitizred ~regraded;—seceded;-and-nuleched
impadiataly-uypen-—conseruyctions-—here-nare-than-one—conponent
spread-ef-eguipment~is-baing-ukitized-on—the-same-permit-areay
the-backfiliting-and-regrading-shalti-be-considered-current-when
each-area-mests-the-reguiranents—af-paragraph-{t4r-af-this
subseskionc

(5 Where the ogerat;on cons;stg of EHltlQle seam

unrecla;ged acreade including exaesg 59011 d;snosal sites, shall
not exceed two hundred (200) acres or khiwky-£38) fifty (50)
percent of the permit area, whichever is less. Augering and/or
highwall mechanical mining which becomes a_part of these types of
operations shall be incorporated into the operation jin such a
fashion so as to meet the gsubject acreage limitations.

con unctlon W ith partiall remov1n ower seam{s) along the
i contemporaneous reclamation

regg;;ements apply:

A st rbed and unreclaime acreade 1nclud1n

_er ent o he total it acreage or three hundred 300
acres, whichever is legs. . .

The ratio of disturbed and unreclaimed acreage
versus reclaimed or undisturbed acreage shall be shown on
progress maps submitted semi-annually or as otherwise required by

the Director. The subject ratlos shall be verified by _ the

bucket capacity of qreater than fertv-five (45) cubic_yafds. the

requirements of subpart (A) of this subparagraph is waived and

the fellowing contemporaneous reclamation reguirements apply:

228




. O —  ———— & |

Title 38
Series 2
Section 14

mining operations and the reclamat;on operations will be

cogrdlnated so_as to mlnlmlze the amount of dlsturbed
d

speclf;ed ratlo of dlsturbed versus ;eclaimed area througheout the
life of the operation:

{ii) Prestripping or benching operations will
not exceed four hundred (400} acres for any single permit;

Rough_backfi and regrading shall
be gomgleted within one hundred (180) davs followlnq coal removal

spoil rldée; and

(iv) The ratio of disturbed acreade versus
reclaimed or undisturbed acreage shall be shown on progregs maps

submltted sami-—-annuzall : he S ¢
Th, ject ratios shall be v rified by the Dlrector as bein

con31stent w1th the mlnlng and reclamation prlan on the next

C Reclaimed ea. For purposes of this subsection,
reclaimed acreage shall be that portion of the ermlt area which

dra;nage control szstems, parking areas, ma;ntenance. storaqe and
supply areas, etc.), and areas cleared but not grubbed shall not
e 1¢ )

and reclamation Dlan wh;ch 15 con51stent w1th the crlterla set

forth in this subsection. .
After May 1, 1993, the mining and reclamation plan for all

active mining operations must be congistent with the applicable

criteria set forth in this subsection. Where permit revisions
are necegsary to gatisfy this requirement, sucgh revigions shall

be prepared and submitted to the Director for approval by July 1,

1993. Full compliance with the revised mining and reclamation

plah shall be accomplished within twelve (12) months from the
date of the Director’s approval. .

After Maz ; 1993E the mining and reclamatlon plan for
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Where permnit revisions are necessary to sat;sfv thls requirement
such revigions must be approved by the Director prior to
reactivation of the operation.

(ee) Revegetatjion. Revegetation shall be kept current by I
establishing a temporary or permanent vegetative cover on
regraded areas by the end of the first growing season and a
permanent cover by the end of the second growing season.

(ag) ExtensiemsVariance ~ Permit Applications. Ghe-time

period-or-the-distance-set-forth-in-this-subsection-may-be
reasenabiy-extended-where-the-permittea-affivmakively
demonstraten-that-site-conditions-ineinding-tegitinmpte
eparationali-regquirenentsr—or-yventher-changes-nake-adherenca-to
these-guideiines-impractical---A-writkten-watver-must-be-obtaimed
from-the-Commissioner-for-such-extension---Fhe-Commiasioner-wiisd
by—&ireetéve-estabitah-standards~fer-&etermtntng—what-sxte
eendtttons-er-weather-ehanges-wt&&-5usttfy-an-exten313n- The

a permit wh;ch seeks a Qarlance to oné or'moge gf'the standards

set forth
dataJ the

a t ca demon trate that com 11ance with one or more of
these standards is not techneologically or economically feasible.
The variance request shall be in writing and must contain the
fellowing elements:

A description of the specific standard(s) for
which a variance is sought.

sgec1§1c condltlogs makeicompl;ance w;th the standardtgj
technologically or economically jnfeasible.

(3) Specific alternative standards of the same tvnpe

and specificity ag the standards for which a varijance is sought.

{(4) A seguential plan showing all phases of the
oposed mining and reclamation operation to clude ecific

time frames for completing each phase. The plan must at a
minimum describe at what peoint reclamation coperations will

commence and how such operations will advance in relation to the
nining operations throughout the remalnder cf operatlonal
sequence, o - —
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tande ) .
ongoing surface nmining ogerat;ons only after all reasonable steps
have been taken by the cperator to minimize land disturbance and

if the operator demonstrates, through an on~-site evaluation and

sound sc1ent1f;c'and[or engineering data., that compliance with

these standards are technologically or econcomically infeasible.

The Va;iance request will be in writing and shall contain the

elements set forth in paragraph (f) of this subsection.

(eh) Reclamation Eguipment. Operable regrading equipment |
shall be kept on the permit area until satisfactory completion of

grading of all disturbed area unless otherwise approved. |

(£i) Exemptions. Backfllllng and gradlng may be postponed ]
on a permit where surface mining operations and underground
mining operations are proposed on the same area; provided that
all requirements set forth in paragraph 16, subsection (b),
Section 12 of the Act are met. Where the underground mining
permit is terminated or revoked, backfllllng, regrading, and
reclamation shall commence and proceed in accordance with the
provisions of paragraph (b), subsection 15.2 of these
regulations.

(1) Grading Outer Spoil. All outer spoil shall be graded
so as to blend into the adjoining undisturbed lands.__ 21l spoil
must be placed in such a manner that the final surface of all
slopes js mechanically stabilized using tracked equipment or

other equivalent means.

(k) Erosion Control. All disturbed areas shall be regradedi
and stabilized in a manner which effectively controls erosion.

(¥l) Regraded Drainage Contrel. Drainage control on |

regraded areas shall prevent excessive erosion or additional
contributions of suspended solids to the receiving stream, ensure
safety and conserve soil moisture. Drainage control measures may
include, but are not limited to, constructed drainways, flumes
and riprap channels, tracking in, small depressions or other
devices.

{m) Coal Processing Waste Disposal. Where approval for

placing coal progessing waste in the backfill has been granted,
guch placement shall be done in accordance with the compaction
- = =

subsection 22.3 of these

requlations. The final graded slope shall not exceed either the
angle or repose oY such other lesser slope as is necessary_to
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achieve a minimum long-~term static safety factor of 1.3 and to J

prevent slides.

14.1l6 ] i . T ]
mMined mAreas. }

(a) Remining operations on previously mined areas that
contain a pre-~existing highwall shall comply with the applicable
performance standards of the Act and these regulations unless
otherwise exempted in accordance with the provisions of this

subsection.

(b} The requirement of highwall elimination shall not apply
to remining operations where the operator can demonstrate in
writing that the volume of all reasonably available spoil located
in the wvicinity of the remining operation is insufficient to
completely backfill the reaffected or enlarged highwall. The
highwall shall be reduced to the maximum extent technically
practical. All spoil generated by the remining operation and any
other reasonably available spoil in the vicinity of the operation
shall be included in the permit area. For purposes of this
paragraph, the term reasonably available spoil means speil and
suitable coal mine waste material generated by the remining
operation or other spoil or suitable coal mine waste material
located in the permit area that is accessible and available for
use and that when rehandled will not cause a hazard to public
safety or significant damage to the environment.

{({c} Achieve a postmining slope that does not exceed either
the angle of repose or such lesser slope as is necessary to
achieve a minimum long~term static safety factor of 1.3 and to
prevent slides.

{(d) Minimize erosion and water pollution both on and off
the site. ' B '

(e) Support the approved postmining land use.

(f) Speil and waste materials shall be compacted where
advisable to ensure stability or to prevent leaching of toxic
materials.

(g) Disposal of coal processing waste and underground
development waste in the mined-out area shall be in accordance
with Section 22 of these regulations, except that a long-term
static safety factor of 1.3 shall be achieved.
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(h) Exposed coal seams, acid- and toxic-forming materials,
and combustible materials exposed, used, or produced during
mining shall be adequately covered with nontoxic and
noncombustible material, or treated, to control the impact on
surface and ground water in accordance with subsection 14.5 of
this section, to prevent sustained combustion, and teo minimize
adverse effects on plant growth and the approved postmining land

use.
(i) Cut-and-£ill terraces may be allowed where:

(1) Needed to conserve so0il moisture, ensure
stability, and control erosion on final-graded sleopes, 1if the
terraces are compatible with the approved postmining land use; or

(2} Specialized grading, foundation conditions, or
roads are required for the approved postmining land use, in which
case the final grading may include a terrace of adegquate width to
ensure the safety, stability, and erosion control necessary to
implement the postmining land use plan.

(j) Small depressions may be constructed if they are needed
to retain moisture, minimize erosion, create and enhance wildlife
habitat, or assist revegetation.

(k) Spoil placed on the ocutslope during previous mining
operations shall not be disturbed if such disturbance will cause
instability of the remaining spoil or otherwise increase the
hazard to the public health and safety or to the environment.

(1) Any highwall remnant left after remining must be
demonstrated by the operator to be stable and not pose a hazard
to the public health and safety or the envircnment.

(m) All revegetation shall be carried ocut in a manner that
encourages a prompt vegetative cover which, at a minimum, shall
be adeguate to control erosion and is consistent with the
reclamation plan. The ground cover requirements for revegetation
set forth in Section 9 of these regulations may be modified on a
case-by-case basis, by the CemmissienmexDirector, except that at a |
minimum the vegetative ground cover shall be no less than that
which existed before remining and shall be adegquate to control
erosion. Determination of premining ground cover success and
preductivity shall be made using sampling techniques described in
the Handbook.

(n) A coal remining operation which began after February 4,
1987, and on a site which was mined prior to August 3, 1977, may
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gqualify for the water quality exemptions set forth in subsection
(p), Section 301 of the Federal Clean Water Act, as amended.

14.17 Control of Fugitive Dust. All exposed surface

areas shall be protected and stabilized to effectively control
erosion and alr pollution attendant to erosion.
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38-2-15 Performance Standards Applicable Only to Underground

Mining Operations
15.1 Site Development.

(a) Time_ Schedule for Site Excavation. The time schedule
for site excavation shall be consistent with the approved preplan
and shall provide for minimum exposure of disturbed area over a
given time frame in a manner consistent with environmentally
sound procedures. Regrading and stabilization of all areas
disturbed in the development of the mine site shall proceed as
contemporanecusly as practicable. In any event, all reguired
drainage system components and roads necessary for site
construction shall be installed in accordance with the approved
preplan prior to any disturbance for site development.

(b} Temporary Storage of Overburden to be Used for
Bagkfilling and Regrading. All material to be used in final

regrading must be placed within the permit area as specified in
the approved plan in a manner which will insure mass stability in
accordance with these regulations and revegetated to prevent
erosion.

(c) Temporary Revegetation. All topsoil and spoil storage

areas which will be in place for more than six (6) months but
less than one (1) year shall at a minimum be seeded and mulched
so as to establish a satisfactory stand of temporary vegetative
cover. This seeding and mulching must be done promptly.

(d) ZPermanent Revegetation. All topsoil, spoil storage and
other disturbed areas which will be in place for longer than one
(1) year shall be mulched promptly, seeded, and/or planted during
the first seeding season following disturbance so as to establish
a satisfactory permanent vegetative cover. Trees shall be
required only on those areas that:

(1) Will not be redisturbed by future reclamation
activities; or

(2) Are necessary in order to meet the approved
postmining land use.

(e) Mine Site Organization and Aesthetics. Indiscriminate

dumping or discarding of materials, litter, junked eguipment,

containers, or other waste materials such as lubricants, paints,
flammable liguids, garbage, lumber or other combustible material
generated or used shall be prohibited. These materials shall be
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properly placed in areas specifically designated for their
storage or disposal or removed from the area. Regrading and
revegetation of the disposal areas shall be planned and carried
out where possible in a manner which results in the covering or
screening of offensive and unsightly areas.

(f) Noncoal waste disposal sites shall:

(1) Be designed and constructed so as not to degrade
surface or ground waters;

(2) Not be located within eight (8) feet of any coal
outcreop or coal storage area;

(3) Not be deposited in a refuse pile or impounding
structure;

{4) Be compacted; and

{5) Be covered with at least two (2) feet of soil,
stabilized, and revegetated after completion.

15.2 Backfilling and Regrading.

(a) Geperal. Spolil returned to the mined-out area shall be
backfilled and graded to approximate original contour with all
highwalls eliminated and a postmining slope that does not exceed Ce
either the angle of repose or such lesser slope as is necessary
to achieve a minimum long-term static safety factor of 1.3 and
prevent slides. ‘

(b) Time_Schedule for Reqgrading and Backfilling. Regrading

and backfilling will be completed as contemporaneously as
practicable with mining operations and as reflected on the
approved mining and reclamation plan; provided, however, that
reclamation activities shall be initiated within thirty (30)
days, and final backfilling and regrading shall be initiated
within one hundred eighty (180) days of completion of undergroéund
operations. Should particular site conditions or weather make
adherence to these guidelines impractical, the periocd of time
reguired to be current may be reasonably extended.

(c) Revegetation. Revegetation shall be kept current by
establishing a temporary or permanent vegetative cover on
regraded areas by the end of the first growing season and a
permanent vegetative cover by the end of the second growing
season. Standards and procedures for establishing a satisfactory
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vegetative cover and guidelines for species selection and
application rates are found in Section 9 of these regulations.

(d) Variances From Highwall Elimination. 211 underground

mining operations which were in existence and which created
highwalls prior to August 3, 1977, and which highwalls were not
reaffected, may not be required to eliminate the highwall if the
operator can demonstrate that it is technologically infeasible,
by virtue of the fact that there is an insufficient amount of
spoil material within the proximity of the mine site. The
operator shall utilize all available material to eliminate as
much of the highwall as possible or to achieve highwall
elimination. At a mlnlmum, the operator shall be required to
seal all underground openings and to cover the exposed coal seam
with a minimum of four (4) feet of nonacid producing materials.
This paragraph does not constitute a variance from the
regquirement for highwall elimination except on prev1ously mined
areas (prior to May 3, 1978) which would invelve exposing one
area of hlghwall completely eliminated during the installation of
the deep mine in order to eliminate another area of highwall.

(e} All underground mining operatlons which were in
existence and which created a highwall prior to August 3, 1977,
and which were reaffected by those operations during the
remalnlng lives of their operations shall comply with the
provisions of subsection 14.16 of these regulations,

(f) Rehandling of Excess Spoil Piles. Rehandling of

settled and revegetated fills to achieve approx;mate criginal
contour at the conclusion of underground mining activities shall.
not be required if the following conditions are met:

(1) The £ill is not located so as to be detrimental to
the environmment or to the health and safety of the public and is
compatible with the approved post mining land use;

(2) Stability of the fill shall be demonstrated
through standard geotechnical analysis to be consistent with the
backfilling and grading requirements; and maintain a static
safety factor of 1.3 on solid benches and 1.5 on slopes;

(3) Surface runoff arocund, through, and from the fill
is controlled by drainage structures (dlverSLOns, rock cores,
etc.), which are designed and constructed in accordance with the
approved plans and design specifications;

(4) Any underground develcpment wastes used in the
fill are non-toxic and non-acid producing; and
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{(5) The surface of the £ill has been vegetated in
accordance with Section 9 of these regulations.

15.3 In situ processing: Performance standards.

(a) General. Any person who conducts in situ processing
activities shall comply with the applicable performance standards
of the Act, these rules and regulations, and the terms and
conditions of a permit.

(b) Protection of Hydrologic Balance. In situ processing

activities shall be planned and conducted to minimize disturbance
to the prevailing hydrologic balance by:

(1) Avoiding discharge of fluids into holes or wells,
other than as approved by the Commissioner;

(2) Injecting process recovery fluids only into
geologic zones or intervals approved as production zones by the
Commissioner and in accordance with applicable State and Federal
underground injection control regulations;

(3) Avoiding annular injection between the wall of the
drill hole and the casing; and

(4) Preventing discharge of process fluid into surface
waters.

{¢) Control of Toxics. Each person who conducts in situ
processing activities shall submit for approval as part of the
application for a permit a plan that ensures that all acid-
forming, toxic-~forming, or radicactive gases, solids, or liguids
constituting a fire, health, safety, or environmental hazard and
caused by the mining and recovery process are promptly treated,
confined, or disposed of, in a manner that prevents contamination
of ground and surface waters, damage to fish, wildlife and
related environmental values, and threats to the public health
and safety.

(d) Process Recovery Fluids. Each person who conducts in
situ processing activities shall prevent flow of the process
recovery fluid:

(1) Horizontally beyond the affected area identified
in the permit; and

(2) Vertically into overlying or underlying aguifers.
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(e) Restoration of Groundwater Quality. Each person who

conducts in situ processing activities shall restore the quality
of affected ground water in the permit area and adjacent area,
including ground water above and below the production zone, to
the approximate premining levels or better, to ensure that the
potential for use of the ground water is not diminished.

15.4 In situ processing: Monitoring.
(a) Monitoring Reguirements. Each person whe conducts in

situ processing activities shall monitor the quality and quantity
of surface and ground water and the subsurface flow and storage
characteristics, in a manner approved by the Commissioner, to
measure changes in the guantity and quality of water in surface
and ground water systems in the permit area and in adjacent
areas.

(b) Water Quality Standards. Air and water gquality

monitoring shall be conducted in accordance with monitoring
programs approved by the Commissioner as necessary according to
appropriate Federal and State air and water guality standards.
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38-2-16. Subsidence Control.
16.1 Public Notice.
{(a) Notification Reguirements. A notification shall be

distributed by mail te all owners of property and residents
within the area above the underground workings. Each such person
shall be notified by certified mail (return receipt reguested) at
least six (6) months prior to mining, or other time peried if
approved by the Commissioner, beneath his or her property or
residence. The return receipt shall be kept at the mine office.
The notification shall contain, at a minimum:

(1) Company name, permit number and address;

{2) Identification of specific areas in which mining
will take place and the date specific areas will be undermined;

(3) Dates of mining activities that could cause
subsidence and affect specific structures; and

(4) The location or locations where the subsidence
control plan may be examined.

16.2 Surface Owner Protection.

(a) General. Each person who conducts underground mining
activities shall either adopt measures consistent with known
technology which prevent subsidence from causing material damage
to the extent technologically and economically feasible, maximize
mine stability, and maintain the value and reasonably foreseesable
use of surface lands; or adopt mining technology which provides
for planned subsidence in a predictable and controlled manner.
Nothing in this part shall be construed to prohibit the standard
method of room=-and=-pillar mining.

(b) Plan Reguirements. The operator shall comply with all
provisions of the approved subsidence control plan prepared

pursuant to subsection 3.12 of these regulations.

(c) Material Damage. The operator shall:

(1) Correct any material damage resulting from
subsidence caused to surface lands, to the extent technologically
and economically feasible, by restoring the land to a condition
capable of maintaining the value and reasonably foreseeable uses
which it was capable of supporting before subsidence; and
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{(2) Either correct material damage resulting from
subsidence caused to any structures or facilities by repairing
the damage or compensate the owner of such structures or
facilities in the full amount o¢f the diminution in value
resulting from the subsidence. Repair of damage includes
rehabilitation, restoration, or replacement of damaged structures
or facilities. Compensation may be accomplished by the purchase .
prior to mining of a non-cancelable premnium-prepaid insurance

pelicy.

(d) Protection of Public Buildings and Dams. Underground
mining activities shall not be conducted beneath or adjacent to
public buildings and facilities, churches, schools, hospitals, or
impoundments with a storage capacity of, or bodies of water
containing, twenty (20) acre-feet or more, unless the
Commissioner finds that mining will not cause material damage or
reduce the foreseeable use. The Commissioner may, if necessary to
minimize the potential for damage, limit the percent of cocal
extraction underneath or adjacent to such features or facilities.
If subsidence causes material damage to such features or
facilities, the Commissioner may suspend mining under or adjacent
to such features or facilities until the subsidence control plan
is modified.

(e} Progress Maps. Updated maps of underground workings as
required in Section 1, Article 2, Chapter 222 of the Act shall be
made available to the Commissioner for determining compliance
with the subsidence control plans required in subsection 3.12 of
these regulations, and projected location of potential
subsidence. The maps and accompanying descriptions, as
appropriate, shall identify significant features of the
underground mine, including the size, configuration, and
approximate location of pillars and entries, extraction ratios,
measures taken to prevent or minimize subsidence and related
damage, areas of full extraction, and other information reguired
by the Commissioner. Upon request of the operator, information
submitted with the detailed plan may be held as confidential.
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38-2-17. Small Operator Assistance Program.

17.1 General. This section comprises the Small Operator
Assistance Program and governs the procedures for providing
assistance to qualified small operators for the determination of
the probable hydrclogic consequences of mining and reclamation
and the statement of physical and chemical analyses of test
borings or core samples.

Data collected under this program shall be made available to
all interested persons, except information related to the
chemical and physical properties of coal; provided, that
information which pertains only to the analysis of the chemical
and physical properties of coal, except information regarding
such mineral or elemental content which is potentially toxic to
the environment, shall be kept confidential.

17.2 Program Services. Where a gualified small operator
requests assistance, the Division of Energy shall select and pay
a gualified laboratory to determine the probable hydrologic
consequences of mining and reclamation operations in the permit
and adjacent areas and potentially impacted offsite areas. The
probable hydrologic consegquences shall be in accordance with
Section 9 paragraphs (7), (8), (10), (11), (12), (13) and (16)
through (19} subsection {(a) of the Act, paragraph (a) of
subsection 3.22 of these regulations, and subection 3.23 of these
regulations., . ' .

17.3 Eligibility for Assistance. Applicants are eligible

for assistance if they:
(a) Intend to apply for a permit pursuant to the Act; and

(b) Establish that their probable total actual and
attributed coal production from all locations during any
consecutive twelve (12) month period either during the term of
the permit or during the first five (5) years after issuance of
the permit, whichever period is shorter, will not exceed one
hundred thousand (100,000) tons. Production from the following
operations shall be attributed to the applicant:

(1) The pro rata share, based upon percentage of
ownership of applicant, of coal produced by operaticns in which
the applicant owns more than a five percent (5%) interest;

{(2) The pro rata share, based upon percentage of
ownership of applicant, of coal produced in other operations by
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persons who own more than five percent (5%) of the applicant’s
operation;

(3) All coal produced by operations which are owned by
members of the applicant’s family and relatives unless there is
no direct or indirect business relationship between or among
them; and

(4) All coal produced by operations owned or
controlled by the applicant, or by persons whc directly or
indirectly contreol the applicant by reason of direction of
managenent. :

(c¢) Persons who are prohibited from receiving a permit for
any reason, and persons who organize or reorganize a company for
the sole purpose of obtaining assistance from SOAP, shall be
deemed ineligible.

17.4 Request for Assistance. Each applicant requesting
assistance shall complete an application on forms prescribed by
the Commissioner. The application shall include the following
items:

(a) A statement of intent to file a permit application;

{b) The names, addresses, and phone numbers of the
applicant and the operator, if different from this applicant;

(c) Location of the operation (County, Magisterial District
and Nearest Post Office);

{d) Name of Tract;
(e) The method of surface coal mining operations proposed;

(f) The geological title, depth, and thickness of ccal seam
to be mined and a general statement as to the calculated coal
reserves in the proposed permit area, and the method for
calculating such reserves;

{g) An indication of whether or not the operator or any
person, partnership, or corporation associated with the operator
has ever been denied assistance. If yes, attach a full
explanation of the circumstances and reasons for denial;

(h) A schedule of the estimated total production of coal
from the proposed permit area and all cother locations from which
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production is attributed to the applicant under subsection 17.3
of this section. The schedule shall include the feollowing:

(1) Name of company;

(2) What state this permit was issued in and the
permit number;

(3) Mining Safety and Health Administration
Identification Number;

(4) Actual production of coal from the preceding year
and production which may be attributable to the applicant
pursuant to subsection 17.3 of this section; and

(5) Estimated future yearly production to include any
production which may be attributable to the applicant for each
year of the permit.

(i) The names and addresses of owners of record of the
property, surface and mineral, tc be mined, and owners of record
of the property contiguous to the proposed permit area;

(i} Copies of documents showing that the applicant has a
legal right to enter and conduct operations on lands to be
covered by this permit;

(k) The number ¢f acres of land to be affected;

{1) The anticipated starting and termination dates of
mining operations;

(m) The name, title and address of every officer, partner,
resident agent, director or person performing a function similar
to a director, together with the names and addresses of any
persons owning of record ten percent (10%) or more of any class
of voting stock of the applicant;

(n) A U.S. Geological Survey topographic map prepared in
accordance with Subsection 3.4 of these regulations and
paragraphs (12), 13(E), (13)(F), (13)(G), and (13)(J) subsection
(a), Section 9 of the Act including the location and extent of.
known workings of underground nmines and any existing or proposed
test borings; and

(o) A notarized signature of a principal officer of the
applicant indicating that the information contained in the
application is true and correct to the best of his Knowledge.
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17.5 Application Approval and Notice.

(a} The applicant shall be notified if the application
requesting assistance has been approved or denied, and if denied,
the reasons shall be attached.

(b) If application requesting assistance has been approved,
then one or nmore qualified laboratory will be selected to perform
this work. A copy of the contract or other appropriate work
order and the final report shall be provided to the applicant.

(c) The applicant shall arrange for any necessary right-of-
entry for State personnel and the selected laboratory’s personnel
to gain access to data ceollection and monitoring sites on the
proposed permit area and adjacent areas and shall provide written
agreements of such to the Commissioner prior to entry.

17.6 Qualified lLaboratories.

_(a) General. A qualified laboratory means a designated
public agency, private consulting firm or analytical laboratory
approved by the Division of Energy. '

(b) Basic Qualifications. To qualify for designation, the
laboratory must demonstrate that it:

(1) 1Is staffed with experienced, professional
personnel in the field of hydrology, mining engineering, aguatic
biology, geology, or chemistry applicable to the work to be
performed;

(2) Is capable of collecting necessary field data and
samples;

(3) Has adequate space for material preparation,
cleaning and sterilizing necessary equipment, stationary
equipment, storage, and space to accommodate periods of peak work
loads;

(4) Meets the requirements of the Occupaticnal Safety
and Health Act or the eguivalent state safety and health progran;

(5) Has the financial capability and business
organization necessary to perform the work required;

(6) Has analytical, monitoring and measuring equipment

capable of meeting the applicable standards and methods contained
in the most current edition of the Standard Methods for the
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Examination of Water and Waste Water; Methods for Chemical
Analysis of Water and Wastes; and EPA Manual 600/2-78-054 Field
and Laboratory Methods Applicable to Overburden Minescils; and

(7) Has the capability of making hydrologic field
measurements and analytical laboratory determinations by
acceptable hydrologic engineering or analytical methods.

(c) The gualified laboratory shall be capable of performing
the determination and statement. Subcontractors may be used to
provide the services required provided their use is defined in
the application for designation and approval is granted by the
Division of Energy.

17.7 Liabilitv of Operators.

(a) The applicant shall reimburse the Division of Energy for
the cost of the program services performed if the applicant:

(1) Submits false information on the application;

(2) Fails to submit a surface mining permit
application within one (1) year from the date of receipt of the
approved probable hydrologic consequences report;

(3) Fails to mine after obtaining a surface mining
permit;

(4) Has an actual and attributed annual production of
coal for all locations exceeding one hundred thousand (100,000)
tons during any consecutive twelve (12) month period either
during the term of the permit for which assistance is provided or
during the first five (5) years after issuance of the permit
whichever is shorter; or

{(53) 8Sells, transfers, or assigns the permit to another
person and the transferee’s total actual and attributed
production exceeds the 100,000 ton annual production limit during
any consecutive twelve (12) month period of the remaining term of
the permit. Under this paragraph, the applicant and its
successor are jointly and severally obligated to reimburse the
Commissioner.

(b) The Division can waive the reimbursement cbligation if
it finds that the applicant at all times acted in good faith.
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38~2~18. Citizen‘s Actions.
18.1 Netice of ¢Citizen’s Suits. A person who intends to

initiate a civil action on his own behalf under section 25 of the
Act shall give notice of intent in accordance with the following:

(a) Notice shall, in all cases, be given by certified mail
to the Commissioner. A copy of the notice shall alsc be sent by
first class mail to the Office of Surface Mining Field Office

Director;

(b} In legal actions brought against any person, the State
of West Virginia or any other governmental instrumentality,
agency or agent thereof, notice shall be given by certified mail
to the alleged violator, if the complaint alleges a violation of
the Act or any regulation, order or permit issued under the Act;

(c) Service of notice under this section is complete upon
mailing to the last known address of the person being notified;

(d) A person giving notice regarding an alleged viclation
shall state to the extent known:

(1) sSufficient information to identify the provision
of the Act, regulation or permit allegedly violated;

(2) The act or omission alleged to constitute a
violation;

(3} The name, address and telephone numbers of the
person or persons responsible for the alleged vioclation;

(4) The date, time and location of the alleged
violation(s);

(5) The name, address and telephone number of the
person giving notice; and

(6) The name, address and telephone number of legal
counsel, if any.

(e) A person giving notice of an alleged failure by the
Commissioner, reclamation board of review, or appropriate
division employee, to perform a mandatory act or duty under the
Act, shall state to the extent known:

(1) The provision of the Act containing the mandatory
act or duty allegedly not performed;
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(2) Sufficient information to identify the omission
alleged to constitute the failure to perform a mandatory act or
duty under the Act;

(3) The name, address and telephone number of the
person giving notice; and

(4) The name, address and telephone number of legal
counsel, if any, of the person giving notice.

18.2 Citizen’s Request for State Inspections.

(a) Any person nmay request a State inspection by furnishing
to the Commissioner a signed, written statement (or an oral
report followed by a signed, written statement) giving the
Commissioner reason to believe that a violation exists or that a
condition or practice which creates an imminent danger to the
health or safety of the public or is causing or can reasonably be
expected to cause a significant, immminent environmental harm to
land, air, or water resources exists. The statement shall
contain a phone number and address where the person can be
contacted,

(b) The identity of any person supplying information to the
Commissioner relating to a possible violation or imminent danger
or harm shall remain confidential, if regquested by that person,
unless that person elects to accompany the inspector on the
inspection.

(¢) If an inspection is conducted as a result of
information provided to the Commisgioner by a person as described
in paragraph (a) of this subsection, the person shall be notified
as far in advance as practicable when the inspection is to occur
and shall be allowed to accompany the State inspector during the
inspection. Such person has a right of entry to, upon and
through the coal exploration or surface coal mining and
reclamation operation about which he or she supplied informatioen,
but only if he or she is in the presence of and is under the
control, direction and supervision of a State inspector while on
the mine property. Such right of entry dees not include a right
to enter buildings without consent of the person in centrel of
the buildings or without a search warrant.

(d) Within ten (10) days of the inspection or, if there is
no inspection within fifteen (15) days of receipt of the person’s
written statement, the Commissioner shall respond in writing as

follows:
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(1) If an inspection was made, a description of the
enforcement action taken, which may consist of copies of the
State inspection report and all notices of violation and

cessation orders;

(2) If no State inspection was conducted or
enforcement action taken, an explanation of the reason why;

(3) An explanation of the person’s right to informal
review of the action or inaction of the Commissioner; and

(4) Copies of all materials in subparts (1) and (2) of
this paragraph within the time limits specified to the person
alleged to be in vioclation, except that the name of the person
shall be removed unless disclosure of the person‘s identity is
permnitted under paragraph (b) of this subsection.

{(e) Any person who is or may be adversely affected by a
prospecting or surface coal mining operation may notify the
Commissioner in writing of any alleged failure to make adequate
and complete inspections as required by law and regulation. The
notification shall include sufficient information to create a
reasonable belief that the law and regqulations regarding
inspections are not being complied with and to demonstrate how
the person is or may be adversely affected. The Commissicner.
shall, within fifteen (15) days of receipt of the notice,
determine whether or not the statutes or regulations concerning
inspections are being complied with and if not, shall order an
inspection. The Commissioner shall furnish the complainant with
a written decision of the reasons for his determination and
actions, if any, he has taken.

18.3 Review of Decision Not to Inspect or Enforce.

(a} Any person who is or may be adversely affected by a
surface coal mining or prospecting operation may ask the
Commissioner to informally review an authorized representative’s
decision not to inspect or take appropriate enforcement action
with respect to any violation alleged by that person in a regquest
for inspection under section 15 of the Act. The reguest for
review shall be in writing and shall include a statement of how
the person is or may be adversely affected and why the decision
merits review. The Commissioner shall conduct the review within
thirty (30) days of his receipt of the regquest and inform the
person of the results. The person alleged teo be in violation
shall be given a copy of the results of the review, except that
the name of the person who is or may be adversely affected by a
prospecting or surface mining operation shall not be disclosed
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unless confidentiality has been waived or disclosure is regquired
under the Freedom of Information Act or other State or Federal

laws.

(b)) Any person who is or may be adversely affected by the
decision of the Commissioner may appeal such decision to the
Reclamation Board of Review pursuant to Section 2, Article 4,
Chapter 22 of the Code of West Virginia.

(c) Informal review under this section shall not affect any
right to formal review or to a citizen’s suit.

18.4 Public Record:

(a) Availability of public records shall be in accordance
with 29B~1-1 et. 'seg. of the Code of West Virginia. Copies of
all records, reports, inspection materials or information
obtained under the Act, except information in paragraph (b),
subsection 18.2 of this section, and paragraph (¢) of this
subsection, shall be made immediately available to the public at
regional offices in the area of mining so that they are
conveniently available. Such information shall include copies of
all documents relating to applications for” and approvals of
existing, new or revised prospecting approvals or surface coal
mining and reclamation permits, including the revision, renewal,
transfer, assignment or sale thereof, and all documents relating
to inspection and enfeorcement actions.

(b) All records will be maintained and preserved for a
period of not less than five (5) years. Relative to prospecting
approvals and_surface mining permits, the five year period
applies after final bond release.

(¢) Information as to coal seams, test borings, core
samplings or soil samples pertaining to the analysis of the
chemical and physical properties of the coal, except information
regarding mineral or element content which is potentially toxic
to the environment, shall be kept confidential and shall not be
made a matter of public record.

(d) Information on the nature and lccation of
archaeclogical resources shall be kept confidential to the extent
regquired by the Archaeclogical Resources Protection Act of 1979.

(e} Permit applications and other related materials

requiring public notices shall be made immediately available in
the county courthouse or other available public office approved
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by the Commissioner, in the county in which the proposed mining
operation is located.

(f) The Commissioner shall provide procedures, including
notice and opportunity to be heard for persons both seeking and
opposing disclosure, to ensure confidentiality of gualified
confidential information, which shall be clearly identified by
the applicant and submitted separately from the remainder of the
application. Confidential information is limited teo that
information identified in subparagraph (1), paragraph (f},
subsection 3.23 of these regulations, paragraph (b) of subsection
18.2 of this section, paragraph (c) of this subsection, and
information relating te the nature and location of archeological
resources on public land as required under the Archeological
Resources Protection Act of 1979.
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38-2-19 Designation of Areas Unsuitable for Mining.
19.1 Right to Petition.

(a) Any person having an interest which is or may be
adversely affected, or the Commissioner, has the right to
petition to have an area designated as unsuitable for surface
coal mining operations, or to have an existing designation
terminated. Such petition shall be filed in the Office of the
Commissioner. )

(b) Designation. The petitioner shall provide the
following information:

(1) A U.S.G.S. topographic map on which is noted the
location and size of the area covered by the petition;

(2) Allegations of facts and supporting evidence which
would tend to establish that the area is unsuitable for all or
certain types of surface coal mining operations;

(3) A description of how mining of the area has
affected or may adversely affect people, land, air, water or
other resources;

(4) The petiticner’s name, notarized signature,
address and telephone number; and

(5) A statement which identifies the petitioner’s
interest which is or may be adversely affected, including how the
petitioner meets an "injury in fact" test by describing the
injury to his or her specific affected interests and demonstrates
how he or she is among the injured.

(¢) Termination of the Designation. A petitioner
requesting to terminate a designation shall provide the following
information:

(2). A U.S.G.5. topographic map on which is noted the
location and size of the area covered by the petition;

(2) Allegations of facts with supporting evidence not
contained in the record of the proceeding in which the area was
designated unsuitable, which would tend to establish the
statements or allegations, and which statements or allegations
indicate that the designation should be terminated based on:
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(&) The nature or abundance of the protected
resource or condition or other basis of the designation if the
designation was based on criteria found in paragraph (b),
subsection 15.7 of this section;

(B} Reclamation now being technologically and
economically feasible, if the designation was based on the
criteria found in paragraph (a), subsection 15.7 of this section;
or :

(C) The resources or condition not being affected
by surface coal mining operations, or in the case of land use
pPlans, not being incompatible with surface coal mining operations
during and after mining, if the designation was based on the
criteria found in paragraph (b), subsection 19.7 of this section.

{(3) The petitioner’s name, notarized signature,
address and telephone number;

(4) A statement which identifies the petitioner’s
interest which is or may be adversely affected by the
continuation of the designation including how the petiticner
meets an "injury in fact" test by describing the injury to his or
her specific affected interests and demonstrating how he or she
is among the injured; and

(5) For areas previously and unsuccessfully proposed
for termination, significantly new allegations of facts and
supporting evidence must be presented in the petition.

19.2 Initial Processing, Record-keeping, and Notification
Requirements. L j . . .

{(a) Within thirty (30} days of receipt of a petition, the
Commissioner shall notify the petitioner by certified mail
whether or not the petition is complete in accordance with
paragraph (b) or (cj, subsection 19.1 of this section.

(b) The Commissioner shall determine whether any identified
coal resources exist in the area covered by the petition, without -
requiring any showing from the petitiocner. If the Commissioner
finds there are not any identified coal rescurces in that area,
he shall return the petition to the petitioner with a statement
of the findings.

{c) The Commissioner may reject petitions for designations
or terminations of designations which are friveolous. Each
petitioner must, at a minimum, satisfy the reguirements of
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paragraph (b) or (c), subsection 19.1, of this section. No party
shall bear any burden of proof, and each accepted petition shall

be considered and acted upon by the Commissicner pursuant to the

procedures of this Section.

(d) When considering a petition for an area which was
previously and unsuccessfully proposed for designation, the
Commissioner shall determine if the new petition presents new
allegations of facts. If the petition does not contain new
allegations of facts, the Commissioner shall not consider the
petition and shall return the petition to the petitioner, with a
statement of its findings and a reference to the record of the
previous designation proceedings where the facts were considered.

(e) If the Commissioner determines that the petition is
incomplete or frivolous, he shall return the petition to the
petitioner, with a written statement of the reasons for the
determination and the categories of information needed to make
the petition complete.

(f) The Commissioner shall notify the person who submits a
petition of any application for a pernmit received which proposes
to include any area covered by the petition.

(g) Any petitions received after the first advertisement
has been published on a permit application relating tc the same
mine plan area shall not prevent the Commissioner from issuing a
decision on that permit application. The Commissioner may return
any petition received thereafter to the petitioner with a
statement why the petition cannoct be considered. For the
purposes of this section, close of the public comment period
shall mean at the close of any informal conference or if no
conference is reguested, at the close of the period for filing
written comments and objections.

(h) Promptly after a petition is received, the Commissioner
shall notify the general public of the receipt of the petition by
a conspicuous newspaper advertisement placed in the locale of the
area covered by the petition, in the newspaper providing broadest
circulation in the region of the petitioned area, and in the
State Register. The Commissioner shall also nake copies of the
petition available to the public and provide copies of the
petition to other interested governmental agencies, interveners,
persons with an ownership interest of record in the property, and
other persons known to the Commissioner to have an interest in
the property. Notice to those persons with ownership interests
in the property of record shall be in accordance with applicable

State law.
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(1) Within three (3) weeks after the determination that a
petition is complete, the Commissioner shall make copies of the
petition available to the public and other agencies and shall
notify the general public of the receipt of the petition and
request submissions of relevant information by a newspaper
advertisement placed once a week for two (2) consecutive weeks in
the locale of the area covered by the petition in the newspaper
of largest circulation in the State and in any Official State

register of public notices.

() Until three (3) days before the Commissioner holds a
hearing under subsection 19.3 of this section, any person may
intervene in the proceeding by filing allegations of facts,
supporting evidence, a short statement identifying the petition
to which the allegations pertain and the intervener’s name,
address, and telephone number.

(k} Beginning immediately after a petition is filed, the
Commissioner shall compile and maintain a record consisting of
the petition and all documents relating to the petition filed
with or prepared by the Division of Energy. The Commissioner
shall make the record available for public inspection, free of
charge, and copying, at reasonable cost, during all normal
business hours at a central location of the county or multi-
county area in which the land petitioned is located, and at the
main office of the Division of Energy.

19.3 Hearing Redquirements.

(a) Within ten (10) months after receipt of a complete
petition, the Commissioner shall hold a public hearing in the
locality of the area covered by the petition. If all petitioners
and interveners agree, the hearing need not be held. The
Commissioner shall make a verbatim transcript of the hearing.

(b) Not less than thirty (30) days prior to a hearing, the
Commissioner shall give notice by certified mail of the date,
time, and location of the hearing to:

(1) Local, State, and Federal agencies which may have
an interest in the decision on the petition;

(2) The petitioner and the interveners; and

(3) Any person with an ownership or other interest
known to the Commissioner in the area covered by the petition.
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(¢) The Commissioner shall notify the general public of the
date, time and location of the hearing by placing a conspicuous
newspaper advertisement once a week for two (2) consecutive weeks
in the locale of the area covered by the petition and once during
the week prior to the scheduled date of the public hearing. The
consecutive weekly advertisement must begin between four (4) and
five (5) weeks before the scheduled date of the public hearing.

(d) The Commissioner may consolidate in a single hearing
the hearings required for each of several petitions which relate
to areas in the same locale.

(e) Prior to designating any land areas as unsuitable for
surface ccal mining operations, the Commissioner shall prepare a
detailed statement, using existing and available information, on
the potential coal resources of the area, the demand for coal
resources and the impact of such designation on the environment,
the economy and the supply of coal.

(f) In the event that all petitioners and interveners
stipulate agreement prior to the hearing, the petition may be
withdrawn from consideration.

19.4 Decision.
(a) In reaching a decision, the Commissioner shall use:

(1} The relevant information contained in the data
base and inventory system;

(2} Information provided through public comment or by
other governmental agencies;

(3) The detailed statement prepared under paragraph
(e), subsection 19.3, of this section; and

(4) Any other relevant information submitted during
the comment periocd.

(b) A final written decision shall be issued by the
Commissioner including a statement of reasons, within sixty (60)
days of completion of the public hearing, or if nc public hearing
is held, then within twelve (12) months after receipt of the
complete petition. The Commissioner shall simultaneously send
the decision by certified mail to the petitioner, every other
party to the proceeding, and to the Field Office Director of the
Office of Surface Mining.

256




NN e~ — —— ————— |

Title 38
CSR 2
Section 19

(¢) The decision of the Commissioner with respect to a
petition, or the Commissioner’s failure to act within the time
limits set forth herein shall be subject to judicial review by a
court of competent jurisdiction in accordance with State law.

19.5 Data Base and Inventory Svstem Reguirements.

(a) The Commissioner shall develop a data base and
inventory system which will permit evaluation of whether
reclamation is feasible in areas covered by petitions.

(b) The Commissioner shall include in the system
information relevant to the criteria in paragraph (b), subsection
19.7, of this section, including but not limited to, information
received from the United States Fish and Wildlife Service, the
State Historic Preservation Officer and the Air Pollution Control

Commission.

(¢} The Commissioner shall add to the data base and
inventory systen information:

(1) On potential coal resources of the State, demand
for those resources, the environment, the economy and the supply
of coal, sufficient to enable the Commissioner to prepare the
statements required by paragraph (e), subsection 19.3, of this
section; and

(2) That which becomes available from petitions,
publications, experiments, permit applications, mining and
reclamation operations and other sources.

19.6 Public Information. The Commissioner shall:

(a} Make the information and data base system developed
available to the public for inspection free of charge and for
copying at a reasonable cost except that areas proposed for or
included in the National Register of Historic Places may not be
disclosed 1f the Commissioner determines that such disclosure
might risk destruction or harm to these resources.

{(b) Provide information to the public on the petition
procedures necessary tc have an area designated as unsuitable for
all or certain types of surface cocal mining operaticons or to have
designations terminated and describe how the inventory and data
base system can be used. - - -
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19.7 Criteria for Designating Lands as Unsuitable.

(a) Upon petition, an area shall be designated as
unsuitable for all or certain types of surface mining operations,
if the Commissioner determines that reclamation is not
technologically or economically feasible under the Act and these

rules and regulations.

(b} Upon petition, an area may be (but is not reguired to
be) designated as unsuitable for all or certain types cof surface
mining operations, 1f the operations will:

{1) Be incompatible with existing State or local land
use plans or programs;

(2) Aaffect fragile or histeric lands in which the
operations could result in significant damage teo important
historiec, cultural, scientific or aesthetic values or natural
systens;

(3) Affect renewable resource lands in which the
operations could result in a substantial loss or reduction of
long range productivity of water supply or of food or fiber
products (For the purposes of this section, the term "renewable
resource lands" means geographical areas which contribute
significantly to the long range productivity of a water supply,
or food or fiker products); or

(4) Affect natural hazard lands in which the
operations could substantially endanger life and property. Such
lands include areas subject to fregquent flooding and areas of-
unstable geoclogy.

19.8 Commissioner’s Responsibility for Implementation.

(a) The Commissioner shall not issue permits which are
inconsistent with designations made pursuant to Section 22 of the
Act. ' R ' )

(b) The Commissioner shall maintain a cumulative map of
areas designated as unsuitable for all or certain types of
surface coal mining operations.

(c) The Commissioner shall make available to any person any
information within his control regarding designations, including
mineral or elemental content which is potentially toxic in the
environment but excepting proprietary information on the chemical
and physical properties of the coal.
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19.9 Land Exempt From Designation as Unsuitable for Surface
Coal Mining Operations.

(a) The requirements of this section do not apply to:

(1) Lands on which surface cocal mining operations were
being conducted prior to August 3, 1977;

(2) Lands covered by a permit issued after August 3,
1977; and

(3) Lands where substantial legal and financial
comnmitments in surface coal mining operations were in existence
prior to January 4, 1%77.
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28=-2-20 Inspection and Enforcement. In addition to the

requirements set forth in Section 15, 16, and 17 of the Act, the
following requirements shall be met.

20.1 Inspection Frequencies.

{(a) Scheduling. In addition to the requirements of
subsection (a) of Section 15 of the Act, the Commissioner shall
have a right of entry to, upon, and through any prospecting
operation or surface coal mining and reclamation operation
without advance notice upon presentation of appropriate
credentials. No search warrant shall be required, except with
respect to entry into a building. The Commissioner shall
conduct: ' '

(1) An average of at least one partial inspection per
month of each active surface mining operation.

(2) One complete ingpection per calendar gquarter of
each active and inactive surface mining operation. An inactive
operation is one which has regquested and received approval to
temporarily cease operations as provided in subsection 14.11 of
these regulations, or one that has been granted Phase I bond
release, and the revegetation on the surface coal mining and
reclamation operation has been successfully established at the
end of the first growing season with a minimum ground cover of
sixty (60%) percent and the operation is in compliance with the
regquirements set by subparagraph (B), paragraph 10, subsection
(b) of Section 12 of the Act or until soil productivity for prime
farmlands has returned to the eguivalent levels of yield as
nonmined land of the same scil type in the surrounding area under
equivalent management practices as determined by the soil survey
performed pursuant to paragraph (15) subsection (a) of Sectiocn 9
of the Act and subsection 10.3 and Section 10 of these
regulations.

(3) Prospecting operations shall be inspected as
necessary to assure compliance with the Act and these rules and

regulations.

(4) At least one partial inspection monthly and one
complete inspection quarterly for each prospecting operatien for
which approval has been granted for coal removal in excess of 250
tons.

(5) More frequent ingpections shall be made on any
prospecting, active surface mining operation, or inactive surface
mining operation as necessary to assure compliance with the Act,
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these rules and regqulations, and the terms and conditions of the
permit.

(b) PRartial Inspection. For purposes of this section, a
partial inspection is an on-site or aerial review of a person’s

compliance with some of the provisions of the Act, these
regulations, and the terms and conditions of the permit.

(c) Complete Inspection. For purposes of this section, a

complete inspection is an on-site review of a person’s compliance
with all the provisions of the Act, these regulations, and the
terms and conditions of the permit within the entire area
disturbed or affected by the surface coal mining and reclamation

operations.

(d) Aerial Inspection. Aerial inspections shall be

conducted in a manner which reasonably insures the identification
and documentation of conditions at each surface coal mining and
reclamation site inspected.

Any potential violation observed during an aerial
inspection shall be investigated on-site within three days:
provided, that any indication of a condition, practice or
violation constituting cause for the issuance of a cessation
order shall be investigated on-site immediately. An on-site
investigation of a potential violation observed during an aerial
inspection shall not be considered to be an additional partial or
complete inspection for the purposes of paragraph (a) of this
subsection.

20.2 Notice of Violations.

(a) When, on the basis of an inspection carried out
pursuant to subsection 20.1 of this section, the Commissioner
determines that the surface mining and reclamation operation or
prospecting operation is in violation of any of the requirements
of the Act, these regulations, and the terms and conditions of
the permit or prospecting approval, a notice of vielation shall
be issued. Such notice of violation shall comply with all
requirements and provisions of this subsection.

(b) Notice Procedures. A notice of viclation shall be in
writing signed by the Commissioner and shall set forth with
reasonable specificity:

(1) The nature of the violation;
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{(2) The remedial action required, which may include
interim steps;

(3) A reasonable time for abatement, which may include
time for accomplishment of interim steps, but in no case shall
the initial abatement perlod be in excess of fifteen (15) days;
and - - T

(4) A reasonable description of the portion of the
prospecting or surface coal mining and reclamation operation to
which it applies.

{c} Abatement. The Commissioner may extend the time set
for abatement or for accomplishment of an interim step, if the
failure to meet the time previously set was not caused by lack of
diligence on the part of the operator. The total time for
abatement under a notice of wviolation, 1nclud1ng all extensions,
shall not exceed 90 days from the date of issuance, except upon a
showing by the operator that it is not feasible to abate the
violation within 90 calendar days due to one or more of the
circumstances in paragraph (e) of this subsection. An extended
abatement date pursuant teo this subsection shall not be granted
when the operator’s failure to abate within 90 days has been
caused by a lack of diligence or intentional delay by the
operator in completing the required remedial action.

(d) Termination. The Commissioner shall terminate a notice
of violation by written notice to the permittee when he
determines that all violations listed in the notice of violation
have been abated. Notices of vioclations shall not be terminated
or vacated because of the operator’s inability to conply with the
terms of abatement.

(e) Criteria for Extensions of Abatement Period.
Circumstances which may qualify an operator for an abatement
period of more than 90 days are:

(1) Where the operator of a permitted operation has
made timely application for and diligently pursued a permit
renewal or other necessary approval of designs or plans but such
permit renewal or other approval has not been or will not be
issued within 90 days after the time regquired for reasons not
within the control of the operator;

(2) Where there is a valid judicial order precluding
abatement within 90 days as to which the operator has diligently
pursued all rights of appeal and as to which there is no other
effective legal remedy;
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(3) Where the operator cannot abate within 90 days due
to a labor strike;

(4) Where climatic conditions preclude abatement
within 90 days, or where, due to climatic conditions, abatement
within 90 days clearly would cause more environmental harm than

it would prevent; or

: (5) Where abatement within 90 days requires action
that would violate safety standards established by statute or
regulation under the Mine Health and Safety aAct of 1577.

(f) Interim Procedures. Whenever an abatement time in
excess of 50 days is permitted, interim abatement measures shall

be imposed to the extent necessary to minimize harm to the public
or the environment.

(g) Grant of Extension. If any of the conditions in
paragraph (e} of this subsection exist, the operator may request
that the Commissioner grant an abatement period exceeding 90
days. An authorized representative of the Commissioner shall
grant the extension only with the concurrence of his immediate
supervisor. The abatement period granted shall not exceed the
shortest possible time necessary to abate the violation. The
operator shall have the burden of establishing by clear and
convincing proof that he is entitled to an extension. The
authorized representative of the Commissioner who grants or
denies the extension shall promptly and fully document in the
file the reasons for granting or denying the reguest. The
immediate supervisor shall review this document before concurring
in or disapproving the extended abatement date and shall promptly
and fully document the reasons for concurrence or disapproval in
the file.

(h) Appeals. Any determination made under paragraph (g) of
this subsection shall carry with it a right of appeal.

(1) Extension Period. No extension granted under paragraph
(g) of this subsection may exceed 90 days in length. Where the
condition or circumstance which prevented abatement within 90
days exists at the expiration date of any such extension, the
operator may request and the Commissioner may grant a further
extension pursuant to the procedures of paragraph (g) of this
subsection.
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20.3 Cessation Orders.

(a) Imminent Harm.

(1) When the Commissioner finds that a prospecting or
surface mine operation creates an imminent danger to the health
or safety of the public or is causing or can reasonably be
expected to cause significant, imminent environmental harm to
land, air, or water rescources, a cessation order shall be issued

forthwith.

(2) Any cessation order issued under the provisions of
subsection (a) of Section 16 of the Act, shall remain in effect
until the violation has been abated or until modified, vacated,
or terminated by the Commissioner or the Reclamation Board of
Review or by a court.

(3) In any cessation order, the Commissioner shall
determine the appropriate remedial measures to be taken to abate
the viclation in the most expeditious manner possible and shall
set forth these measures and the time by which abatement shall be
acconplished in the order.

(4) Mining operations conducted by any person without
a valid surface mining permit, or approval for prospecting,
constitute a condition or practice which causes or can reascnably
be expected to cause significant, imminent environmental harm to
land, air, or water resources, unless such operations are an
integral, uninterrupted extension of previously permitted
operations, and the person conducting such operations has filed a
timely and complete application for a permit or approval to
conduct such operations.

(b) Failure to Abate.

(1) If the operator fails to meet the time set for
abatement of a notice of vieclatien issued pursuant te subsection
20.2 of this section, the Commissioner shall issue a cessation
order; or

(2) If the operator fails to meet the time set for
accomplishment of any interim step of a notice of violaticn
issued pursuant to subsection 20.2 of this section, the
Commissioner may issue a cessation order.

(¢} All cessation orders shall be issued as follows:
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(1) A cessation order shall set forth in writing with
reasonable specificity:

(&) The nature of the condition, practice or
violation for which the order was issued;

(B) The remedial action or affirmative obligation
required by the operator, if any, including any interim steps;

: (C) The time established for abatement, if
appropriate; and

(D) A reascnable description of the portion of
the prospecting or surface mining and reclamation operation to
which it applies.

(2) Reclamation operations and other activities
intended to protect public health and safety and the environment
shall continue during the period of any cessation order unless
otherwise provided in the order.

(3) The Commissioner may modify, terminate or vacate a
cessation order for good cause, and may extend the time for
abatement if the failure to abate within the time previously set
was not caused by lack of diligence on the part of the operator.
A cessation order shall not be terminated or vacated because of
the operator’s inability to comply with the terms of abatement.

(4) The Commissioner shall terminate a cessation order
by written notice when it is determined that all conditions,
practices, or violations listed in the order have been abated.
The termination notice must be in writing and shall not affect
the right of the Commissioner to assess civil penalties for the
violation.

(d) Notice of Informal Conference. Notices of informal
conferences held as a result of a cessation order issued pursuant
to the provisions of subsection (a), Section 16 of the Act shall
be posted at the nearest regional office and sent by mail or
communicated verbally, whichever is more practicable, to any
person who filed a report which led to a cessation order for
which the informal conference is to be held. The results of the
informal conference shall be provided to any person who filed a
report which led to the order within five (5) days after the
close of the informal conference.

(e) Within sixty (60) days after issuing a cessation order,
the Commissioner shall notify in writing any person identified as
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owning or controlling the permittee, that the cessation order was
issued and that the person has been 1dent1f1ed as an owner or

controller.

20.4 Show Cause Orders.

(a) General. Where the Commissioner determines that a )
pattern of violations of the Act, these regulations or the terms
and conditions of a permit exists or has existed, and that the
vicolations were caused willfully or through an unwarranted
failure to comply, the Commissioner shall issue an order
requiring the permittee to show cause why the permit and the
permittee’s right to mine under the Act should not be suspended
or revoked. For purposes of this subsection a willfully caused
viclation is a vielation resulting from an intentional act or
omission, and an unwarranted failure to comply means the failure
of the permittee to prevent the occurrence of any violation or
the failure to abate any violation of the Act, these rules and
regulations, or the terms and conditions of the permit due to
indifference, lack of diligence or lack of reascnable care.

(b) Criteria for Establishing a Pattern of Vioclations. The

Commissioner may determine that a pattern of violations exists or
has existed, where violations were cited on two or more
inspections of the permit area within any twelve (12) month
perlod. In making such a determination, the Commissioner shall
take into consideration the following circumstances:

(1) The number of previous violations cited on more
than one occasion for the same or related reguirements of the
Act, these rules and regulatlons, or the terms and conditions of
the permit;

(2) The number of previous violations, c¢ited on more
than one occasion, of different requirements of the Act, these
regulations or the terms and conditions of the permit; and

(3) The extent to which the viclations were isolated
departures from lawful ceonduct.

(c) Dgg;icate or Similar Violations. The Commissicner

shall promptly review the history of violations of any permittee
who has been cited for wviolations of the same or related
reguirements of the Act, these regulations or the terms and
conditions of the permlt during three (3) or more inspections of
the permit area within any twelve (12) month period. After such
review, the Commissioner shall determine whether or not a pattern

of violations exists.
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(d) Permittee Responsibility. Vioclations by any persons

conducting surface coal mining operations on behalf of the
permittee shall be attributed to the permittee, unless the
permittee establishes that they were acts of deliberate sabotage.

(e) Hearings and Appeals. If the permittee files an answer
to the show cause order and requests a hearing, a public hearing

shall be held. The Commissioner shall give thirty (30) days
advance written notice to the permittee and any interested party
who requests intervener status of the date, time, and place of
the hearing. The Commissioner shall publish the notice if
practicable, in a newspaper of general circulation in the area of
the operations, and shall also post the notice in the regional
office of the Division of Energy nearest the operation.

(f) Congent Agreement. When the permittee demonstrates
that sufficient resources are available to him to abate the
violation(s), the Commissioner may enter into a consent

agreement,

(g) Hearing Record and Decisiong. Within sixty (60) days

following the hearing, the Commissioner shall issue a written
determination as to whether a pattern of viclations exists, and
furnish to the operator and all other parties to the hearing a
written decision or consent order and the reason therefor,
concerning suspension or revocation of the permit.

(nh) Revocation and Suspension. If the Commissioner revokes

or suspends the permit and the permittees right to mine under the
Act, the permittee shall immediately cease surface coal mining
operations in the subject permit area, and initiate the
appropriate remedial action as follows:

(1) 1If the permit and the right to mine under the Act
are revoked, the operator shall complete reclamation within the
time specified in the revocation order; or

(2) If the permit and right to mine under the Act are
suspended, the operator shall complete all affirmative
obligations to abate all conditions, practices, or violations, as
specified in the suspension order.

(1) Failure to Abate. Whenever a permittee fails to abate
a violation contained in a notice of violation or cessation order
within the abatement period set in the notice or order or as
subsequently extended, the Commissioner shall review the
permittee’s history of violations to determine whether a pattern
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of violations existsz and shall issue an order to show cause where
appropriate. :

(]} Consent Agreement. If, at any point in the enforcement
process following the issuance of a notice of violation, a
cessation order or a show cause order, a consent agreement is
reached between the Commissioner and a permittee and/or operator,
the following standards shall apply to that consent order: :

(1)  The Commissioner will regquire all abatement work
mandated in the consent agreement to be performed in the most
expeditious manner physically possible. In no event shall the
time period in which remedial action must be completed exceed cne
(1) vyear, nor can extensions to abatement times in consent orders
total more than one year; provided however, that for sites
permitted before September 5, 1989, the Commissioner may grant a
future extension if he finds in writing that exceptional
circumstances exist which preclude abatement in the twelve-month

period,

(2) Violation of any term in a consent agreement shall
result in immediate forfeiture of the bond for the site, unless
the Commissioner finds in writing that:

(A) The operator and/or permittee have shown good
faith in taking remedial actions required by the consent
agreement; and

(B) No envirconmental harm has resulted, or will
result, from the subject vioclation.

(3) No consent agreement shall be agreed to if the
permittee, and/or operator or any entity owned or controlled by
the permittee and/or the operator, has violated or is in
violation of a previous consent agreement; provided however, that
the Commissioner is required to make only best efforts to
determine if said violation or ownership and control ties exist.

(4) No consent agreement can be reached on a site if
the permittee and/or operator have previously entered into two
consent orders on the same site.

The standards set forth in (1) through (4) above shall apply
to any extension, modification, or other change in any existing
consent agreement.
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20.5 Civil Penaltyv Peterminations.
(a) Notice of Violation Assessments. The Commissioner

shall review each notice of violation and determine whether or
not a civil penalty will be assessed and the amount of the
penalty. The Commissioner for each notice of violation, may
assess a separate civil penalty for each day of the violation,
beginning with the date of issuance of a notice of violation to
the date of abatement of the violation. 1In determining whether
or not to assess a separate daily civil penalty and determine the
amount of the civil penalty, the Commissioner shall consider .
those factors specified in subsection (¢), Section 17, of the
Act, and subsection 20.7 of these regulations, and may consider
the extent to which the operator may have gained any economic
benefit as a result of a failure to comply. Any notice of
violation which continued unabated for two or more days after the
initial abatement period, and received a civil penalty assessment
of $3,500 or more, shall be assessed the penalty amount for a
minimum of two separate days. The determination as to whether or
not to assess a civil penalty if the amount is less than one
thousand dollars ($1,000) will be at the discretion of the
Commissioner. Notices of violations with a seriousness rating of
4 or greater shall be assessed regardless of the amount. -
Termination of a notice of violation shall not affect the right
of the Commissioner to assess a civil penalty for those
violations.

(b) Cessation Order Assessments. The Commissioner shall,

for eaehany cessation order, assess a civil penalty in accordance |
with subsection (a), Section 17, of the Act for each day of
continuing violation, except that such penalty shall not be
assessed for more than thirty (30) days. Each-immiment-harm
eessation-order-shalti-have-anm-intkinl-assesament—in-accordance
with-subsection-26-7-0f-these-reguiations---If the cessation

order has not been abated or modified within the thirty (30) day
period, the Commissioner shall initiate action pursuant to
subsections (b), {€yr-er-th¥(g), (h) and (i), Section 17, of the J
Act as appropriate. If the order is suspended in a temporary
relief proceeding, the period specified for the abatement shall
not end until the date on which the Commissioner issues a final
order with respect to the violation in question. If judicial
review proceedings are initiated in which the order is suspended
by court, the daily assessment of the civil penalty shall not be
made for any period before entry of a final order by the court.
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(a) Assessment Officer - Duties. For the purposes of this
section, the assesgssment officer shall not determine the proposed
penalty assessment until such time as the Commissioner has caused
an inspection of the viclation to be conducted and the findings
of that inspection are submitted to the assessment officer in
writing. The Commissioner must conduct the inspection of the
violation within the first fifteen (15) days after the notice or
order was served. The assessment officer may continue
conferences, conduct investigations, and interview witnesses as
necessary.

(b) Determination of Civil Penalty Amounts. Civil penalty

amounts for notices of wviolation shall be determined in
accordance with the factors specified in paragraph (c), Section
17, of the Act and the numerical pocint system in subsection 20.7
of this section. Within fifteen (15) days of service of a notice
of violation or cessation order, the person to whom it was issued
may submit written information about the violation to the
Commissioner and to the inspector who issued the notice of
violation or cessation order.

(¢) Notice of Assessment. The Commissioner shall provide a
copy of the proposed assessment and the accompanying worksheet to
the operator by certified mail, within thirty (30) days of the
date of the issuance of a notice or order. If the mail is
tendered at the address of the person set forth in the sign
regquired under paragraph (a), subsection 14.1 of these
regulations, or at any address at which that person is in fact
located, and he or she refuses to accept delivery of or to
collect such mail, the requirements of this paragraph shall be
deemed to have been complied with upon such tender. Failure by
the Commissioner to serve any proposed assessment within thirty
(30) days shall not be grounds for dismissal of all or part of
such assessment unless the person against whom the proposed
penalty has been assessed: (1) proves actual prejudice as a
result of the delay; and (2) makes a timely objection to the
delay. An objection shall be timely only if made in the normal
course of administrative review. The Commissioner shall also
give notice including any worksheet, in person or by certified
mail, to the operator of any penalty adjustment as a result of an
informal conference within thirty (30) days following the date of
the conference. The reasons for reassessment shall be documented
in the file by the assessment officer. The Commissioner shall
consider any information submitted pursuant to paragraph (b) of
this subsection in determining the facts surrounding the
violation and the amount of the penalty. Unless a conference has
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been requested, the Commissioner shall review and if necessary
reassess any penalty considering facts which were not reascnably
available on the date of issuance of the proposed assessment -
because of the length of the abatement period. The Commissioner
shall serve a copy of any such reassessment and of the worksheet
showing the computation of the reassessment within thirty (30)
days after the date the violation is abated.

(d) Notice of Informal Assessment Conference. The time and
place of an informal assessment conference shall be posted at the
nearest Division of Energy regional office to the operation, at
least five days prior to the conference date. Any person shall
have the right to attend and participate in the conference. Any
person, other than the coperator and Division of Energy
representatives, may submit in writing at the time of the
conference a request to present evidence concerning eniy-the i
violation(s) being conferenced. Such regquest shall be granted by
the assessment officer-emiy-fer-the-sapasifie-vielationftsy-—3in
guestien, Should problems arise due to scheduling, the
assessment officer may continue the conference to a later time
and/or date as the assessment officer deems necessary to honor
octher scheduled conferences.

(e} Informal Conference. 2an informal conference on the
assessment or reassessment must be scheduled within 60 days of
the receipt of a request, pursuant to paragraph (1) subsection
(d) of Section 17, of the Act. Failure to heold an informal
conference in the time limits specified in this subsection will
not be considered as grounds for dismissal of the assessment,
unless the operator proves actual prejudice and makes timely
objection to the delay. The assessment officer shall consider
all relevant information on the viclation including information
which may be provided pursuant to paragraphs (b) and (d) of this
subsection. Within thirty (30) days after the conference is held
the assessment officer shall either:

(1) Settle the issue, in which case a settlement
agreement shall be prepared and signed by the assessment officer
on behalf of the Commissioner and by the person assessed;

(2) Affirm, raise, lower, or vacate the penalty; or

(3) Terminate the conference when it is determined
that the issues cannot be resolved or that the person assessed is
not diligently working toward resolution of the issues.

(£} Settlement Agreement. If a settlement agreement is
entered into, the person assessed will be deemed to have walved
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all rights to further review of the vioclation or penalty in
guestion, except as otherwise expressly provided for in the
settlement agreement. The settlement agreement shall contain a
clause to this effect. If full payment of the amount specified
in the settlement agreement is not received by the Commissicner
within thirty (30) days after the date of signing, the
Commissioner may enforce the agreement or rescind it and affirm,
raise, lower or vacate the penalty within thirty (30) days from
the date of the rescission.

(g) Rules of Evidence. At formal review proceedings
pursuant to sections 2 and 17 of the aAct, no evidence as to any
statement made or evidence produced by one party at a conference
shall be introduced as evidence by another party, or may be used
to impeach a witness.

(h) Fact of Violation. The fact of viclation may not be
contested in a civil penalty review proceeding, if it has already
been decided in a formal review proceeding under paragraphs (3)
or (4) subsection (d} of section 17 of the Act.

(i) Escrow. If a person requests judicial review of a
proposed assessment, the proposed penalty assessment shall
continue to be held in escrow until completion of the judicial

review,

(j) ZPenalty Adjustment. When an administrative or judicial
review of a civil penalty order results in an order increasing
the penalty, the person to whom the notice or order was issued
shall pay the amount of the increase within fifteen ({15) days
after the order is mailed to each person.

(k) Mitigation. Unless caused by lack of diligence,
inability to comply may be considered in mitigation of the amount

of civil penalty.
20.7 Assessment Rates,

(a) History of vViolations. History of previous violations
is an accounting of all Notices of Viclation and Cessation Orders
that were written on the subject operation in the previous twelve
(12) months. Notices of Violation and Cessation Orders which
were withdrawn or vacated shall not be included in the
accounting. The dgllar amount to be assessed shall be determined |
by multiplying the number of violations by a factor of one
hundred (100).
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(k)

Seriousness of the violation.

1-2 Violation is of an administrative nature resulting
in no harm or danger to the environment or public:
or the standard is violated to such a minor degree
that environmental harm or public danger will not

result.

3-4 Viclation results in potential or actual harm or
danger remaining in the permit area; or in the
case where the impact extends beyond the permit
area; can be demonstrated that potential danger or
harm or will not result.

5=6 Violation extends beyond the permit area and
results in a minor degree of potential or actual
harm or impact on the public.

7-8 Violation can reasocnably be expected to result in
significant imminent environmental harm or create
an imminent danger to the health and safety of the
public. A viclation which initially has a
seriousness rating of 7 or higher is one which
must be an imminent harm cessation order, as set
forth in paragraph (a), subsection 20.3 of these
regulations.

-10 Violation extends beyond the permit area and
results in a significant degree of environmental
harm or danger to the public.

Rating 0 1 2 3 4 5 ) 7 8 S 10
Dollar
Amount = 110012001400 !/600/90011200 |1600] 2100|270013500

(c)

Operator Nedgligence.

0 This viclation is censidered beyond the
control of the coperator or his employees
and no negligence can ke attributed to this
violation.

1-2 This violation was a result of an oversight
on the part of the coperator and may have
been avoided if more conscientious effort
and/or reascnable care were given.
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This violation was obvious and/or no action
was taken by the operator to prevent the
problem.

The operator failed to adequately respond
to previous written instructions of the
inspector to prevent this event.

The operator had been officially notified,
in writing, of this problem and did not make
any effort at correcting the problem.

Rating 0 1 2 3 4 5 é 7 8
Dollar
Amount 0 1100(|225|350({475|600|725|875|1000

(d) Operator’s Geood Faith

Good faith percentage shall not include a history of
violations in the amount. Good faith percentage shall be rounded
to the nearest dollar amount.

0

|

Operator failed to take appropriate
remedial action. Violation washas been
modified to a cessation order.

Operator took mimimaiprompt, but insuf-
ficient remedial action to eewreetfully
gbate the violation_within the required
abatement pericd. ¥ieiatismAbatement
period was extended due-ts-the-sperater
taking-seme-corrective-—actionr-but-the
eperator-showed-a-iack-of-ditigence—in
abatementfor just cause._ Remedial action
was completed pricr te _the end of the

extended abatement period.
Operator startadtook prompt remedial

action premptiy-en-remediai-measuves

and worked diligently to eermeeckabate

the viclation. ©Eperater-was-hempered
in-abatement-pby-eConditions beyond hiasthe

cperator’s control prevented full abatement
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and vieiatiens-had-~to-be-recuired that the
abatement periocd be extended_for dust
cause. Abatement of the violation was
accomplished before the end of the extended

abatement period.

5-6 Operator startedinitiated remedial action
immediately and expended all reasonable
efforts to eesraetabate the viclation.
Viclation was abated bybefore the end of the
original abatement date_periodrand-was-net
extandad,

7-8 Operator was already wewrkimeg-emtaking
remedial measuresaction at the time the
violation was noted, and expended exkrams
exemplary effort in eerreerimgabating the
viclatione-=-¥ieiatien-was-abated-in-iesu-time
thanbefore the end of the original abatement

dateperiod.
Rating 0 1 2 3 4 5 & 7 8
% 0%| 5% |10%|15% 20%| 25%| 30%| 35% 40%

{e) Determjination of Penaltv Amount

Seriousness of Violations s

Operator Negligence +$
Subtotal s
Less Good Faith % -£
Sub Total S
History of Violations +3
Total s

20.8 When an Individual Civil Penalty May be Assessed:

(a) Except as provided in paragraph (b) of this subsection,
the Commissioner may assess an individual civil penalty against
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any corporate director, officer or agent of a corporate permittee
who knowingly and willfully authorized, ordered, or carried out a

viclation, failure or refusal.

(b} The Commissioner shall not assess an individual civil
penalty in situations resulting from a permit violation by a
corporate permlttee until a cessation order has been issued by
the Commissioner to the corporate permittee for the violation and
the cessation order has remained unabated for thirty (30) days.

20.9 Amount of Individual Civi}l Penalty. . -

(a} In determining the amount of an individual civil
penalty assessed under subsection 20.8 of these regulatlons, the
Commissioner shall consider the criteria specified in subsection
(¢c) of Section 17 of the Act.

(b} The penalty shall not exceed $5,000 for each violation.
Each day of a continuing violation may be deemed a separate
violation and the Commissioner may assess a separate individual
civil penalty for each day the Vlolatlon, failure or refusal
continues, from the date of service of the underlying notice of
violation, cessation order or other order incorporated in a final
decision issued by the Commissioner until abatement or ceompliance
is achieved.

20.10 Procedure for Assessment for Individual Civil
Penalty.

(a) The Commissioner shall serve on each individual to be
assessed an individual civil penalty a notice of proposed
individual civil penalty assessment, including a narrative
explanation of the reasons for the penalty, the amount to be
assessed, and a copy of an underlving notice of violation and
cessation order.

(b} The notice of proposed individual civil penalty
assessment shall become a final order of the Commissioner thirty
(30) days after service. upon the individual unless:

(1) The individual files within thirty (30) days of
service of the notice of proposed individual civil penalty
assessment a petition for review with the Reclamation Board of
Review; or

(2) The Commissioner and the individual or responsible
corporate permittee agree within thirty (30} days of service of
the notice of proposed individual civil penalty assessment to a
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schedule or plan for the abatement or correction of the
violation, failure, or refusal.

(c) For purposes of this subsection, service is sufficient
if it would satisfy state requirements for service of a summons
and complaint.

20.11 Payment of Penalty

(a) If a notice of proposed individual civil penalty
assessment becomes a final order in the absence of a petition for
review or abatement agreement, the penalty shall be due upon
issuance of the final order.

(b) If an individual named in a notice of proposed
individual ecivil penalty assesspent files a petition for review
in accordance with subparagraph (1), paragraph (b), subsection
20.10 of this section, the penalty shall be due upon issuance of
a final administrative order affirming, increasing, or decreasing
the proposed penalty.

(¢} Where the Commissioner and the corporate permittee or
individual have agreed in writing on a plan for the abatement of
or compliance with the unabated order, an individual named in a
notice of proposed individual civil penalty assessment may
postpone payment until receiving either a final order from the
Commissioner stating that the penalty is due on the date of such
final order, or written notice that abatement or compliance is
satisfactory and the penalty has been withdrawn.

20.12 Fees and Costs of Administrative Proceedings.

(a) Request for Fees. Any person may on request be awarded
by the appropriate board or court a sum equal to costs and
expenses including attorneys’ fees and expert witness fees as
determined to have been reasonably incurred. Such reguest must
be filed within forty-five (45) days of date of entry of
judgment. . _ o

The regquest shall include an affidavit setting forth costs
and expenses and an itemized statement of attorneys’ fees. The
request shall be served upon all parties who shall have thirty
(30) days to answer the regquest. Cost and expenses including
attorneys’ fees may be awarded to:

(1) Any participating party against the vioclator upon

a finding that there is a violation of the Act, the regulations
or the permit has occurred, and there is a determination that the
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party made a significant contribution to the full and fair
determination of the issues;

(2) To any participating party other than the wviolator
or his representative from the Division of Energy upon a
determination that the party made a significant contribution teo a
full and fair determination of the issues;

(3) To a viclator from the Division of Energy when the
violator demonstrates that the Division of Energy issues
cessation order, a show cause order or notice of violation in bad
faith and for the purpose of harassing or embarrassing the
vieclator, provided that no award shall be made under this
subsection if the DlVlSlon of Energy prevails upon the issue of a
violation;

(4) To a violator from any participating party other
than the Division of Energy where such participating partles
initiated or participated in the magistrate proceeding in bad
faith and for the purpose of harassing or embarrassing the
vioclator; and

(5) To the Division of Energy from any participating
party where the Division of Energy demonstrates that any such
party participating in such proceeding in bad faith and for the
purpose of harassing or embarrassing the Division of Energy. An
award may alsco include attorneys’ fees and expert witness fees
expended in obtalnlng an award of costs, expenses and attorneys’
fees. Decisions on such awards may be appealed as cther cases
under the Act.
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38-2-21 RBeclamation Board of Review.

21.1 Open Meetings.

{(a) General. All meetings of the Reclamation Board of
Review, pursuant to the provisions of the Act shall be open to
the public.

(b) Public Notice. The time, and place of all regularly
scheduled meetings and the time, place and purpose of all special
meetings shall be made available to the public and the news media
by publishing a notice containing at least the above information
in a newspaper of general circulation in the county where the
site or environmental concern exists, or if the matter under .
consideration is of general interest to the people of the State
in a newspaper of general circulation in the State.

(c) Emergency Meetings, .In the event of any emergency
requiring immediate official action such efforts to notify the
public shall be taken as circumstances allow.

21.2 Appeals to the Reclamation Board of Review.

(a) Site Vigits. The board may visit the site of the
activity or proposed activity which is the subject of the hearing
and take such additional evidence as it deems necessary provided
that all parties and interveners be given notice of the visit and
are given an opportunity to accompany the Board.

(b) Final Orders. ©On all appeals to the Board, the Board
shall issue a final decision thirty (30) days after the hearing
or within thirty (30) days after the testimony presented at the
hearing has been transcribed and checked for accuracy.

(c) Burden of Proof. The burden of proof shall be on the
party seeking to reverse the decision of the Commissioner.

21.3 Ex parte Communication.

(a) PErohibition. Ex parte contacts between representatives
of the parties appearing before the Board and members or
representatives of the Board shall be prohibited.
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38=2=22 Coal Refuse

22.1 Applicability - Any surface ceoal mining operation
which involves the construction, operation, enlargement,
modification, removal and/or abandonment of a coal refuse site
shall be subject to the special provisions of this section in
addition to other applicable permitting reguirements, performance
standards, and enforcement provisions of these regulations, the
Act, and other State and Federal laws and regulations.

22.2 Certification - For purposes of permitting, the
applicant shall submit a separate set of maps, plans, design
data, and specifications for the refuse dispeosal facility, in
addition to those contained in the permit application.

The disposal facility shall be designed using current,
prudent engineering practices. A qualified registered
professional engineer, experienced in the design of similar earth
and refuse structures, shall certify the design of the disposal
facility. The disposal facility shall be designed to attain a
minimum long-term static safety factor of 1.5 and a seismic
factor of safety of 1.2. The stability of all foundations and
abutments must be maintained during all phases of construction.

22.3 Permit Requirements — General - In addition to the

other permitting requirements of the Act, these regulations, and
the requirements of 30 CFR 77.214 and 30 CFR 77.215, each permit
application which involves a coal refuse site shall contain the
following materials:

(a) HNarrative. A general narrative and discussion of the
project to include at a nminimum a discussion of existing site
conditions, the design life of the facility, quantity and type of
coal refuse to be placed on the site, subsidence potential method
of operation to include clearing and grubbing, topsoil
stockpiling, construction of surface and subsurface drainage
facilities, phases of construction, method and location of coal
refuse placement or removal, coal refuse placement during
inclement weather, routine inspection and maintenance, procedure
to be followed in the event the site is abandoned prior to the
planned design life, and a sequence for construction of drainage
facilities, critical construction phases, reclamation and final
abandonment procedures. In addition, include a description of
the duties, responsibilities and lines of communication of those
persons responsible for the design and construction of the coal
refuse disposal site. All data, graphs, curves, etc., which
provide the basis for hydrologic and hydraulic design of coal
refuse embankments and impoundments shall accompany other design
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data, plans, and specifications, submitted as part of the permit
application.

(k) Plan View. A plan view of the site showing detailed
contours, limits of the coal refuse disposal site, all drainage
facilities, location of springs, seeps, mine drainage and/or
openings, location of the subdrain system, project stationing,
location of cross sections, location of borings, test pits and
instrumentation and other pertinent data regquired for project
control.

(c) Cross Sections. Cross sections of the coal refuse .
disposal site transversely and longitudinally showing original
ground, finished elevations, final configuration of refuse
material, subdrains, diversion details, spillways, and other
pertinent features of the site. Cross section shall be of
sufficient accuracy and detail so as to provide a basis for
stability computations at critical locations.

(d) Sediment Control Plan. 2 sediment control plan

designed in accordance with subsection 5.4 of these regulations.

(e} Diversions. Each application shall contain plans and
specifications for a diversion channel above the coal refuse site
to direct surface water runoff from the contributing watersheq
around the facility. Such diversion channel shall be designed in
accordance with subsection 5.3 of these regulations except as
follows:

(1) Design storm. All diversion ditches and streanm
channel diversions shall be designed to carry the peak runoff
from a one-hundred (100) year frequency, twenty-four (24) hour
duration rainfall.

(2) A freeboard egqual to or greater than i+. 025vdl/3
shall be added to the design flow depth to cbtain the total depth
of the diversion ditch.

(3) Each diversion ditch must be designed to carry the
peak flow with freeboard from the contributing watershed area.

(4) Diversions shall be designed, constructed, and
maintained in a manner which prevents additional contrlbutlons of _
suspended solids to streamflow and to runoff outside the permit
area to the fullest extent possible. -
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- (5) Excess excavated material not reguired for
construction or maintenance of the diversion ditch must be
properly disposed of in the permit area.

(6) Topsoil removed from the channel excavation shall
either be redistributed on another part of the permit area or
stockpiled for a later use.

(7) All diversion systems shall exit safely beyond the
toe of the embankment in a natural drainway capable of carrying
the design flow without excessive erosion.

(8) All stream channel diversions must be designed to
carry the design flow around the disturbed area. The diversions
must outlet into the original channel or a natural channel of
equal cross section.

(9) Diversicons in refuse must be lined with soil or a
suitable substitute unless other erosion protection is provided.

(10) Permanent diversion systems designed to convey
water under a coal refuse embankment by means cof a pipe or
conduit are unacceptable. However, diversion by means of a pipe
or conduit may be permitted during active operation, provided
that (1) height or storage limits for impoundments are not
exceeded, (2) the pipe or conduit is used in conjunctien with
surface ditches to meet applicable design storm requirements, and
(3) the design of the pipe or conduit accounts for durability and
design life, load limits, joint sealing, trash rack protection,
and maintenance reguirements throughout the operational life of
the structure.

(£) Design and Specifications for Hvdraulic Structures.
Such structures shall be designed to safely control excessive
erosion by using energy dissipaters and/or channel protection, as
necessary, based upon design flow velocity. Seepage control
devices shall be used to prevent undercutting of nonflexible
linings. The potential for landslides or slope failures shall be
considered in the location of all hydraulic structures. Channels
shall not be located on or near an existing landslide. No
surface runoff or slurry may be diverted into underground mines
unless approved by the Commissioner in accordance with paragraph
(e) subsection 14.5 of these regulations.

(g) Computations. The application shall include all design
data and calculation results. If a computer analysis is used,
only the input data and results used specifically in the design
need be submitted. If graphical flood routing techniques are
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used, all charts and graphs shall be included. Adequate cross
sections and profiles shall be given for all hydraulic
structures.

(h) All coal refuse impeoundments must be analyzed and/or
designed in accordance with this subsection. Non-impounding coal
refuse embankments must be designed in accordance with this
subsection unless any proposed modifications to the design
standards of this subsection are justified through appropriate
stability analysis. The following structural analysis and/or
design data of coal refuse embankments and impoundments shall be
presented in graphical or tabular form:

(1) A sufficient subsurface investigation shall be
performed by a registered professional engineer or engineering
geologist. The number, location, and depth of borings, test
pits, and/or trenches shall be reasonable for the size, purpose,
soils present, and foundation type of the structure. The
investigation shall consider depth of soil to bedrock, field
classification of soils, character cof bedrock, in situ testing,
soil sampling, determination of groundwater flow and location of
seeps and springs, and a soil profile for critical locations in
the structure, hydraulic structures and other pertinent locations
which may affect the safety of the structure. The number, depth,
and location of boreholes shall be based on the guantity of
material to be impounded and subsurface conditions. A geologic
study shall also be conducted for impounding structures to
evaluate landslides into the impoundment, bedrock discentinuities
such as soft seams, Jjoints, joint systems, bedding planes, and
fault zones which may adversely affect the structure’s
performance. Past and future mining to include height of seam,
depth and cover rock of the seam, and previous subsidence
problems shall be considered where subsidence may affect the
safety of the structure.

(2) TLaboratory tests shall be conducted on all
foundation and embankment materials to include soil
classification through hydrometer analysis, density, water
content, compaction tests, shear strength, consolidation, and
permeability unless the scope, characteristics, or design concept
of the site make one or more of these requirements unnecessary.

(i) Safety Factors. A description including plans, design
data, specifications, and computations of how safety conditions
will be achieved. The disposal facility shall be designed,
constructed, and maintained to attain a minimum long-term safety
factor of 1.5; provided further that a coal refuse site which has
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the capability to impound water shall also attain a seismic
safety factor of at least 1.2.

(3) Ligquefaction. Describe the potential for liquefaction
and provide safeguards against the development of this condition.

(k) Instrumentation. A description of installation of
instrumentation such as piezometers, settlement markers, slope
indicators, and similar monitoring devices shall be included in
the plan to monitor present hazardous conditions, construction
conditions, and to verify design assumptions. A plan for
monitoring these devices shall alsec be provided.

(1) Stability Analysis. All stability analyses shall be
done using standard engineering techniques. The submittal shall
include cross sections at critical locations in the facility
showing the materials profile, location of critical potential
failure surfaces and their factors of safety, estimated or
measured phreatic surfaces for construction and/or long term
seepage conditions, and a tabulated listing of strength
parameters used. If a computer analysis is used, only the input
data and results used specifically in the design shall be
submitted.

(m) Underdrains. If the disposal area contains springs,
natural or manmade water courses, or wet weather seeps, the
application shall include diversions and underdrains as necessary
to control erosion, prevent water infiltration into the disposal
facility and ensure stability. Diversions and underdrains shall
be designed as follows:

(1) Runeoff from the areas above the refuse pile and
runoff from the surface of the refuse pile shall be diverted into
stabilized diversion channels designed in accordance with
paragraph (e) of this subsection and subsection 5.3 of these
regulations to safely pass the runoff from a one hundred (100)
yvear, twenty-four (24) hour precipitation event. Runoff diverted
from undisturbed areas need not be commingled with runoff from
the surface of the refuse pile. Uncontrolled surface drainage
may not be diverted over the outslope of the refuse piles.

(2) Underdrains shall consist of durable rock or pipe,
and be designed and constructed using current, prudent
engineering practices. The underdrain system shall be designed
to carry the anticipated seepage of water due to rainfall and
from seeps and springs in the foundation of the disposal area
away from the site, and shall be protected from piping and
contamination by an adequate filter. Rock underdrains shall be
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constructed of durabkle, nonacid, nontoxic-forming rock (e.g.,
natural sand and gravel, sandstone, limestone, or other durable
rock) that does not slake in water or degrade to scoil material,
and which is free of coal, clay or other nondurable material.
Perforated pipe underdrains shall be corrosion resistant and
shall have characteristics consistent with the long-term life of

the f£ill.

(n) Site Preparation. Procedures for clearing and
grubbing.

(o) Excess Material. Procedures for disposal of excess
material resulting from clearing, grubbing, and other site
preparation activities.

(p) Compaction Regquirements. Procedures for spreading and
compaction of refuse material during placement. The material

shall be compacted in layers not exceeding two (2) feet in
thickness and shall not have any slope exceeding two horizontal
to one vertical, except that the Commissioner may approve
construction of a refuse pile in compacted layers exceeding two
(2) feet in thickness and-wikth-siepes-exsppding-twe-{2%
horizentai-te-one-{iy-vertieat, where engineering data
substantiates that both a minimum static safety factor of 1.5 and
a minimum seismic safety factor of 1.2 will be attained;
provided, that the operator shall submit plans for the
Commissioner’s approval, and shall also provide documentation
showing prior approval by MSHA pursuant to Federal regulations at
30 CFR 77.215(h) for the alternate construction, without which
documentation the plans will not be approved.

(q) Sealing 2Abandoned Openings. Plans in accordance with
30 CFR 75.1711 for sealing abandoned openings and covering the

seal with four feet of an impermeable non-toxic material. Such
plans shall consider prevention of water buildup behind the
seals, toxicity of the refuse and mine strata, gradient of the
opening, hydrologic balance and passage of any acid water to a
treatment facility. If a mine seal is in the impoundment area of
an impounding coal refuse disposal site, the seal shall be
designed to safely withstand full hydrostatic head with a factor
of safety of at least 1.5 against blowout. Higher factors of
safety may be required where dictated by the conseguences of
failure. Calculations and cross sections used in the analyses
shall be submitted.

(r) Extinguishment of Burning Areas. FPlans approved by

MSHA for the extinguishment of burning areas which contain, at a
minimum, method of extinguishment, safety measures for egquipment
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operators and persons working or living in the vicinity of the
site, and a provision that only those persons authorized by the
operator, shall be involved in the extinguishing operation.

(s) Underground Disposal. Plans for underground refuse
disposal shall be submitted to and approved by the Commissioner
and the Mine Safety and Health Administration. All plans must

include:

(1) Method of disposal including a description of the
source of the transport medium;

(2) Maps of mines where coal refuse materials are to
be disposed w1th a description of the percent of mine void to be
filled;

(3) Description of location of active workings
including plans, specifications, and methods of constructing
underground retaining walls;

(4} Potential areas of breakout in active mine
workings and on the surface of the ground;

(5) Effects of subsidence on the plan;

(6) The effects on the hydrologic regime including the
location and description of permanent monitoring wells or
monitoring stations;

(7) Gradient of the mine from the backfill area;

(8) Description of the stratum underlying the mined

coal;
(9) Source and quality of the refuse;

{10) The method of treatment of water if released to
surface streans;

(11) A contingency plan forrmulated to alleviate or
correct any hazardous conditions which may result from a blowout;
and .

(12) A description of the surface area to be supported
by the refuse backfill, the anticipated surface effects following
backfilling, and the method for dewatering the backfill.
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(t) Abandonment Plan. AaAn abandonment plan which addresses
the following reguirements and include a schedule for their

implementation:

(1} No refuse embankment or impoundment may be
abandoned until approved by the Commissioner.

{(2) The final top elevation of the refuse embankment
must be higher than, and sloped into, the diversion ditch.
Maximum slope of the top of the embankment tc the diversion ditch
shall be five (5) percent unless otherwise approved by the
Commissioner. -

(3) &All pipes under refuse areas left as non-
impounding £ills shall be sealed with concrete at the upstream
end prior to abandonment.

(4) At abandonment all fine refuse in the impoundment
pocl shall be covered with a minimum three foot layver of coarse
refuse or other fill material prior to topsoiling unless
otherwise approved by the Commissioner.

(5} At abandonment all coal refuse shall be covered
with a minimum of four (4) feet of the best available non-toxic
and non-combustible material in a manner that does not impede
flow from sub-drainage systems. The Commissioner may allow less
than four (4) feet of cover material where it can be demonstrated
on the basis of physical and chermical analyses of the growth
medium that the vegetation requlrements of Section 9 of these
regulations will be met.

(6) A certificate of approval for completion of
construction shall be issued upon completion of the above
reguirements.

22.4 Permit Reguirenments - Impounding Structures. In .
addition to the requirements of the Act and these regulations,

coal refuse disposal sites which have the capability of
impounding water shall be subject to the special requlrements of
this subsection and may be subject to other State and Federal
laws and rules and regulations, depending on their embankment
size and holding capacity.

(a) Dam Control Act. A cocal refuse site which is
constructed in such a manner that it: (i) Rises twenty-five
(25) feet or more above the natural bed of a stream or
watercourse as measured from the dewnstream toe of the embankment
and which does or can impound fifteen (15) acre-feet or more of
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water, or; (2) Rises six (6) feet or more above the natural bed
of a stream or watercourse as measured from the downstream toe of
the embankment and which deoes or can impound fifty (50) acre-feet
or more of water is by definition a dam and is thereby subject to
the provisions of the West Virginia Dam Control Act set forth in
Chapter 20, Article 5D of the Code of West Virginia.

(b} Mine Safety and Health Administration (MSHA)

Impoundments. A coal refuse site which is constructed in such a
manner that it can impound water, sediment, or slurry teo an
elevation of: (1) Five (5) feet or more above the upstream toe
of the structure and can have a storage volume of twenty (20)
acres/feet or more, or; (2) Twenty (20) feet or more above the
upstream toe of the structure, or; (3) Presents a hazard to
coal miners as determined by the District Manager of the Federal
Mine Safety and Health Administration, shall be subject to the
requirements of 30 CFR 77.215 and 77.216 of the Federal Mine
safety and Health Administration Regulations.

(¢) Small Tmpoundments. Ceoal refuse sites which result in
impoundments which are not subject to the Dam Control Act or the
Federal Mine Health and Safety Act shall be designed,
constructed, and maintained subject to the requirements of this
subsection and subsections 5.4 and 22.5 (3j) (6) of these rules and
regulations.

(d} Hazard Potential. The hazard potential of coal refuse
sites which have the capability of impounding water shall be
determined by the applicant based on the potential loss of life
that would result due to a failure and the classification
determined on the basis of the following criteria:

(1) Class A. TInmpoundments located in rural or
agricultural areas where failure may damage farm bulldings,
agricultural land, or secondary highways. Falilure of the
structure would cause only loss of the structure and loss of -
property use such as related roads, but with little additional
damage to adjacent property. Any impoundment exceeding twenty-
five (25) feet in height measured at the downstream toe or two-
hundred (200) acre-feet storage velume or having a watershed
exceeding five hundred (500) acres shall not be a Class A
structure.

(2) class B. Impoundments located in predominantly
rural agricultural areas where fallure may damage isolated homes,
primary highways or minor railroads or cause interruption of
relatively important public utilities. Failure of the structure
may cause great damage teo property and project operations.

288




Title 38
CSR 2
Section 22

(3) Class €. Impoundments located where failure may
cause loss of life, seriocus damage to homes, industrial and
commercial buildings, important public utilities, primary
highways, or main railroads. This classification must be used if
failure would cause possible loss of human life.

(e) Emergency Planning. For a Class C structure or if a
dangerous condition exists, notification and action procedures
shall be formulated by the operator or owner, for public
protection and remedial action in the event of an emergency. Aall
emergency procedures must be submitted and become part of the
approved plan. If adequate emergency procedures cannot, for
whatever reason, be formulated by the owner or operator, then he
must so notify the Commissioner in writing. The Commissioner may
then notify the Office of Emergency Services and reguest that
emergency procedures be developed for the coal refuse site.

(f) Design Storm Specifications. &all refuse impoundments

and dams shall be designed to meet the following design storm
criteria based upon hazard classification.

(1) €EZmss-x-impeundmentas-shaii-pbe-designed-Ffor-a
probabis-maximum-precipitarion—{FMEr-of-a-sin-{6+-hour-osx-greater
event_Class A impoundments shall be designed for a minimum of

P 100-+.0.12(PMP-P 10p) inches of rainfall in six (6) hours.

(2) eiass-B-impoundments-shali-be-designed-for-a
probabie-maximum-preecipitation-{PMPr-of-a-siN-{6r-Rour-ar-greater
event-pius-three-{3r-fesk-af-freabeard Class B impoundments shall
be designed for a minimum of P 190_* 0.40(PMP-P q130) _inches of
rainfall in six (6) hours, —“_ ‘_“ '

(3) <Class C impoundments shall be designed for a
probable maximum precipitation (PMP) of a six (6) hour or greater
event plus three feet of freeboard.

{(g) Primary and Emergency Spillway Desgign. Aall

impoundments must be capable of passing through a spillway or
outlet works or a combination thereof, that portiocn of the design
storm that cannot be safely stored in the impoundment and to draw
down the stored portion of the design storm within the specified
terms in accordance with the following:

(1) Class A impoundments must be designed with an open
channel spillway unless otherwise approved by the Commissioner,
Ninety (90) percent of the stored portion of the design storm
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must be discharged or removed within ten (10) days after the
storm event.

(2} Class B impoundments shall be designed with either
an open channel spillway only, or with an emergency spillway and
a principal spillway together. Ninety (90) percent of the stored
portion of the design storm shall be discharged or removed within
ten days after the storm event.

(3) Class C dams may be designed in cne of three ways:

(2) An impoundment designed without discharge
structures shall be capable of storing a minimum of two (2) six
(6) hour duration prcbable maximum storms. Water shall be
removed from the impoundment to its lowest practical level within
ten (10) days after the storm event by pumping or by other means
if storm water reduces the storage capacity to one probable
maximum storm or less.

(B) An impoundment designed with a decant or
principal spillway only shall be capable of storing at least one
(1) six (6) hour duration probable maximum storm. Ninety (90)
percent of the stored portion of the storm shall be discharged or
removed within ten (10) days after the storm event.

(€) An impoundment designed with either .an open
channel spillway cnly, or with an emergency spillway and
principal spillway together shall be capable of discharging that-
portion of the six (6) hour duration probable maximum storm that
cannot be safely stored in the impoundment. Ninety (90) percent
of the stored portion of the storm shall be discharged or removed
within ten (10) days after the storm event.

(4) A single open channel spillway may be used only if
it is:
(aA) ©Of non-ercdable construction and designed to
carry sustained flows; or

(B) Earth or grass-lined and designed to carry
short term, infrequent flows at non-erosive velocities where
sustained flows are not expected. :

{h) Open Channel Spillwavs. All open channel spillways

must comply with the design standards of this section and the
following additicnal standards:
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(1} Any open channel spillway designed for less than
one hundred (100) percent probable maximum precipitation shall be
provided with freeboard above the m%7§mum water surface as
determined by the eguation 1+.025vd

. {(2) All open channel spillways shall be constructed of
non-ercodable material where sustained flows are expected, or nmay
be of earth or grass lined construction where short term
infrequent flows at nonerosive velocities, are expected.

(3) Excess excavated material not nseded to construct
and maintain the spillway channel must be properly disposed of in
the permit area.

(4) Topsoil removed from channel excavation shall
either be redistributed on another part of the permit area or
stockpiled for future use.

(i) Pipe Spillways. &all pipe spillways must comply with
the requlrements of this section and the following additional
requirements:

(1) The pipe splllway inlet must be protected by a
designed trash rack.

(2) 2ll riser-type spillways must be designed to
prevent vortexing.

(3) A skimming device is required where floating
pollutants exist or are anticipated.

(4} An adequate foundation and bedding shall be
designed for all pipes and risers.

(5) All pipe spillways shall be designed to provide
seepage control along the conduit.

(6) The plpe spillway shall be of sufficient strength
to withstand the maximum load of the £ill above it.

(7) All pipe spillways shall be constructed of
suitable material to resist deterioration for the design life of
the facility.

(8) The outlet of all pipes, where blockage by animals
can occur, must be protected by an animal guard.
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22.5 Performance Standards. The following performance
standards shall be met for all cocal refuse disposal sites.

{(a) Controlled Placement. All coal refuse sites shall be
placed in new or existing disposal areas within a permit area
designated for this purpose. Coal mine refuse shall be placed in
a controlled manner to:

(1) Minimize adverse effects of leachate and surface-
water runoff on surface and ground water guality and guantity;

(2) Ensure mass stability and prevent mass movement
durlng and after all Ehases of construction_and be constructed
£ -

capaclty_to impound water shall also attain a selsmlc safety_

factor of 1.2;

(3) Ensure that the final disposal facility is
suitable for reclamation and revegetation compatible with the
natural surroundings and the approved postmining land use;

(4) Not create a pubklic hazard; and
(5) Prevent combustion.

(b} Extranecus Refuse. Cecal mine refuse material from
activities located outside a permit area may be disposed of in
the permit area only if approved by the Commissioner. Approval
shall be based upon a showing that such disposal will be in
accordance with the standards of this section.

(c) Slope Protection. Slope protection shall be provided
to minimize surface erosion at the site. B2All disturbed areas,
including diversion channels that are not riprapped or otherwise
protected, shall be revegetated upon completion of construction.

(d) Site Development. Clearing and grubbing shall be
performed in the disposal area prior to placement of refuse
material. Topsoil shall be removed, segregated, and stored or
redistributed in accordance with subsection 14.3 of these
regulations. If approved by the Comrmissioner, organic material
may be used as mulch, or may be included in the topsoil to
control erosion, promote growth of vegetation, or increase the
moisture retention of the soil.

(e) Final Configquration. The final configuration of the
refuse pile shall be suitable for the approved postmining land
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use. Terraces may be constructed on the ocutslope of the refuse
pile if required for stability, control or erosiocn, conservation
of so0il moisture, or facilitation of the approved postmining land
use, The grade of the outslope between terrace benches shall not
be steeper than zh:1v (50 percent).

(f) Impoundment Within Fill Areas. No permanent

impoundments shall be allowed on the completed refuse pile.
Small depressions may be allowed if they are needed to retain
moisture, minimize erosion, create and enhance wildlife habitat,
or assist revegetation, and if they are not incompatible with
stability of the refuse pile.

(g) Topsoiling. Following final grading of the refuse
pile, the coal mine refuse shall be covered with a minimum of
four (4) feet of the best available, nontoxic and noncombustible
material, in a manner that does not impede drainage from the
underdrains. The Commissioner may allow less than four (4) feet
of cover material based on physical and chemical analyses which
show that the revegetation requirements of Section 9 of these
regqulations will be met.

(h) Notification of Hazardous Conditions. If any
examination or inspection discloses that a potential hazard
exists, the Commissioner shall be informed promptly of the
finding and of the emergency procedures formulated for public
protection and remedial action. If adeguate procedures cannot be
formulated or implemented, the Commissicner shall be notified
immediately. The Commissioner shall then notify the appropriate
agencies that other emergency procedures are reguired to protect
the public.

(i) Disposal in Underground Workings. Coal mine refuse may

be disposed of in underground mine workings in accordance with
the provisions of paragraph (s) of subsection 22.3 of this
section.

(3) Construction Specifications. New and existing

impounding structures constructed of cocal mine refuse or intended
to impound coal mine refuse shall meet the following
requirements:

(1) Coal mine refuse shall not be used for
construction of an embankment which impounds water unless it has
been demonstrated to the Commissioner that the stability of such
a structure conforms to the requirements of this section and the
use of coal mine refuse will not have a detrimental effect on
downstream water guality or the envireonment due to acid seepage

293




Title 38 . )
CSR 2 ot
Section 22

through the impounding structure. The stability of the structure
and the peotential impact of acid mine seepage through the
impounding structure shall be discussed in detail in the design
plan.

(2) If an impounding structure constructed of coal
mine refuse or intended to impound coal mine refuse meets the
criteria of paragraph (c) of subsection 22.4 of this section, the
combination of principal and emergency spillways shall ke
designed and constructed in accordance with paragraphs (g) and
{h) of subsection 22.4 of this section.

(3) Spillways and outlet works shall be designed to
provide adequate protection against erosion and corrosion.
Inlets shall be protected against blockage.

(4) Runoff from areas above the disposal facility or
runoff from surface of the facility that may cause instability or
erosion of the impounding structure shall be diverted into
stabilized diversion channels designed to safely pass the runoff
from a one hundred (100} year, twenty-four (24) hour
precipitation event.

(5) Impounding structures constructed of or impounding
coal mine refuse shall be designed so that at least ninety (90)
percent of the water stored during the design precipitation event
can be removed within a ten (10) day period.

(6) No coal refuse impoundments shall remain as
permanent impoundments. Upon completion of reclamation, such
structures shall not be capable of storing or impounding water.

(7) Slope protection shall be provided to protect
against erosion and sudden drawdown. Embankment faces shall be
vegetated or otherwise stabilized in accordance with approved
procedures.

(k) Drainage and Sediment Control. Drainage control
measures shall meet the reguirements of Section 5 of these

regulations. After grade release, discharges from the permit
area shall not lower the water quality of receiving streams.

(1) Removal of Abandoned Coal Refuse Piles. Where coal
refuse is to be removed from an abandoned ccal refuse disposal

area under a special permit issued pursuant to subsection (d)
Section 28 of the Act and subsection 3.14 of these regulations,
the following standards shall be met:
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(1) Removal of refuse shall be complete when possible
and shall be accomplished in successive horizontal 1lifts with a
maximum elevation difference between working benches of twelve
(12) feet or may be removed down a slope from the top to the toe
provided that the slope is no steeper than 2H:1V. No refuse may
be removed from the toe of the original embankment until the
final removal process.

(2) At all times during removal operations, care shall
be exercised to protect the operating personnel, the public, and
to insure long-term stability in accordance with the approved
plan.

(3) Where partial removal is approved, the final
graded slopes of the remaining refuse shall be no steeper than
2H:1V and have at least one bench for every fifty (50) feet of
change in elevation.

{(4) Should burning areas be encountered, the fires
shall be extinguished in accordance with paragraph (m) of this
subsection, and removal of refuse shall be done in a safe manner.
The final graded slopes of the coal refuse pile shall result in a
stable configuration having a static safety factor of 1.5 as
demonstrated by a stability analysis.

(5) The total disturbed area shall be regraded in such
a manner as to be compatible with the natural surroundings and
shall be revegetated in accordance with Section 9 of these
regulations. Such regrading and revegetation shall occur as
contemporaneously as practicable with removal operations as
reflected in the reclamation plan.

(6) All remaining refuse materials disturbed by the
operation shall be covered with a minimum of four feet of cover
of non-toxic and non-combustible material sufficient to establish
adequate vegetation except that a lesser cover may be used based
on chemical and physical analysis in accordance with paragraph
(k), subsection 9.2, of these regulations.

(7) Regrading drainage control shall be provided in
accordance with the approved reclamation plan.

(m) Burning Refuse Piles. Where burning or burned refuse
is encountered in the construction of a new structure or the

reconstruction or removal of an existing structure, the following
standards shall be met:
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{1) Coal mine refuse fires shall be extinguished by
the person who conducts the surface mining activities, in
accordance with a plan approved by the Mine Safety and Health
Administration. The plan shall contain, at a minimum, provisions
to ensure that only those persons authorized by the operator, and
who have an understanding of the procedures to be used, shall be

invelved in the extinguishing operations.

(2) No burning or burned coal mine refuse shall be
removed from a permitted disposal area without a removal plan
approved by the Commissioner. Consideration shall be given to
potential hazards to persons working or living in the vicinity of
the structure.

22.6 Inspections. A qualified registered professional
engineer, or other qualified professional specialist under the
direction of the professional engineer, shall inspect the refuse
pile during construction. The professional engineer or
specialist shall be experienced in the construction of similar
earth and refuse structures. Inspection reports shall be
retained for review at or near the site.

(a) Non-impounding Structures. Inspections of non-
impounding refuse piles shall be made at least guarterly
throughout construction and during critical construction periods,
which shall include at a minimum:

(1) PFoundation preparation including the removal of
all organic material and topsoil;

(2) Placement of underdrains and protective filter
systems;

(3) Installation of final surface drainage systems;
and

(4} The final graded and revegetated facility.

(b) Unscheduled Inspections. Regular inspections by the
engineer or specialist shall also be conducted during placement
and compaction of coal mine refuse materials. More frequent
ingpections shall be conducted if a potential danger or harm
exists to the public health and safety or the environment.
Inspections shall continue until the refuse pile has been finally
graded and revegetated or until a later time if required by the

Commissioner.
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(c) Reporting Requirements. The following reporting

requirements shall be met: o

(1) The qualified registered professional engineer
shall provide a certified report to the Commissioner promptly
after each inspection, that the refuse pile has been constructed
and maintained as designed and in accordance with the approved
plan, the Act, and these regulations. The report shall include
any appearances of instability, structural weakness, and other
hazardous conditions; and

(2) The certified report on the drainage system and
protective filters shall include color photographs taken during
and after construction, but before underdrains are covered with
coal mine refuse. If the underdrain system is constructed in
phases, each phase shall be certified separately. The
photographs accompanying each certified report shall be taken in
adequate size and number with enough terrain or other physical
features of the site shown to provide a relative scale to the
photographs and to specifically and clearly identify the site.

22.7 Impounding Structures. Inspection of impounding

refuse piles shall be made by a qualified registered engineer or
other qualified professional specialist under the direction of
the professional engineer. The professional engineer or
specialist shall be experienced in the construction of
impoundments.

(a) Inspection Frequencies. Inspection shall be made

regularly but not less than quarterly during construction, upon
completion of construction, and at least yearly until removal of
the structure or release of the performance bond.

(b} Reporting Requirements. The gqualified professional
registered engineer shall promptly, after each inspection,
provide to the Commissioner a certified report that the
impoundment has been constructed and maintained as designed and
in accordance with the approved plan and these regulations. The
report shall include discussions of any appearances of any
instability, structural weakness, or other hazardous condition,
depth and elevation of any impounded waters existing storage
capacity, and existing or required monitoring procedures and
instrumentation, and any aspects of the structure affecting
stability.

(c) Examinations. Examination of impoundments meeting or
exceeding the size specification or other criteria set forth in
the Federal Mine Safety and Health Administration regulations at
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30 CFR 77.216 shall, in addition to meeting the inspection
requirements of paragraphs (a) and (b) of this section, comply
with the MSHA requirements of 30 CFR 77.216-3. o

Other impoundments shall be examined at least guarterly

|
|
by a qualified person designated by the operator for appearances ‘
of structural weaknesses and other hazardous conditions. '

|

(d) Filing of Reports. A copy ©of each inspection or

examination report shall be retained at or near the mine site.
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ENROLLED

Senate Bill No. 47h

(By Senator Felton)

[Passed April 10, 1993; in effect from passage.!

AN ACT to amend article three, chapter sixty-four of the code of
West Virginia, one thousand nine hundred thiriy-one, as
amended, by adding thereto a new section, designated section
seventeen-a relating to authorizing the division of
environmental protection to promulgate legislative rules
relating te West Virginia surface mining and reclamation.

Be it enacted by the Legislature of West Virginia:

That artiecle three, chapter sixty-four of the code of West
Virginiz, one thousand nine hundred thirty-one, as amended, be
amended by adding thereto 2z new section, designated section
seventeen-a, to read as follows:

ARTICLE 3. AUTHORIZATION FOR DEPARTMENT OF COMMERCE, LABOR AND
ENVIRONMENTAL RESOURCES TO PROMULGATE LEGISLATIVE RULES.

§64-3-17a. Division of environmental protection.

The legislative rules filed in the state register on the

seventh day of 4pril, cne thousand nine hundred ninety-three,
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incorporating and amending the legislative rules which were filed
in the state register on the thirtieth day of October, one
thousand nine hundred ninety-two in accordance with subsection
(b), section eleven-~a, article three, chapter twenty-two-a of
this code, relating to the division of environmental protection

(West Virginia surface mining and reclamation), are authorized.




