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——Edr-Ne%e%—?he—Bepaftment—ef-Enefgy-inhefiteé-this—rule—frem—the
Bepartment—ef—Naturai—neseufees~when~this~pregfam—was—tfansferred
ffem—BNR-te-BeEr--WHere—feferenee~is-te-BNR—p}ease—fead—BBE=

38-2-1. General.

1.1. These regulations establish general and specific rules
for general permit requirements, transportation facilities,
drainage systems, blasting, post mining land use, fish and
wildlife considerations, revegetation, prime farmlands, bonding,
prospecting, additional permit requirements and performance
standards for surface mining operations, additional permit
requirements and performance standards for surface effects of
underground mining operations, subsidence control, additional
permit requirements and performance standards for facilities
incidental to coal mining, additional-permit-requirements-and
perfefmanee—standards-fer-eeai-remevai—ineiaentai—te—éeveiepment;
NPBES-transfer; exemptions,additienei-permit-requifements—ané
small operators assistance program, notice of citizen's suits,
citizens' inspections, designation of areas unsuitable for coal
mining inspections, enforcement, open meetings and Reclamation
Board of Review appeals.

1.2. Applicability. Except as otherwise provided, Fthese
rules and regulations shall apply to all surface coal mining and
reclamation operations in this state-as-speeified-in-aeceordanee
with-Chapter-20;-Artiete-6.

6a}—Fef-a}}—existing—epera%iensﬂwhieh-have—submitted
permanent—pregramwmeéifieatiens—andfer—aééenda—fef—existing
permits~er-appiieatiens—fer—pefmanent—pregfam—permits7—these
feguiatiens—sheii-appiy—upen—netifieatien—frem—the—eemmissienef
ef—theif-app&ieabi}ityv-—Sueh-ne%ifieatien—shaii—eeeuf-within
ferty—five—645&—deys—ef-the-effeetive-date-ef-these-regu}atiensr
Within—thifty-{39)-days—ef~the—feeeipt—ef-%hat-netifieatien;—the
permittee-sh31i-aeknewledge:—in-writing;—te—the—Eemmissienef—the
appiieabiiity-ef—these-fegulatiens—te—his-eperatienr—-Sueh
aeknewiedgement—sha&i-be—deemed-saffieien%—te-make—the—pefmit—er
applieatien—eempiete—fef-any-new-permi%—fequirements—eentained—in
these—feguiatiens—and—shaii-beeeme—a—part-ef-the—pefmit:

»—1 ] [}
(a) Where existing operations are being carried out under
valid permits, no revisions, amendments, or modifications of such
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permits shall be reguired as a result of promulgation of these
regulations except as required by the Commissioner at the time of
permit renewal.

————— fb}—?hese-feguiatiens—appiy-immediate}y-te-aii-existing
epefatiens-net-eevefeé-in-6&)7

¢e¥(b) For applications for new operations which have *
received an SMA number within thirty (30) days efprior to the
effective date of these regulations, the applicant shall
acknowledge the applicability of these regulations to his
proposed operation, in writing, to the Commissioner prior to
issuance of the permit. Such acknowledgement shall be deemed
sufficient to make the application complete for any new permit
requirements contained in these regulations and shall become a
part of the permit.

¢d¥(c) Permits issued after the effective date of these
regulations for existing or new operations not covered in (b)
shall incorporate all of the requirements of these regulations.
These requirements shall be addressed in the application.

————— ée&—Ai}—existing—ané-new—epefatiens—shail-eemp}y—with-the
netiee—requifements—ef-46:?—&3&—?GTi-within-seventy—five-é?S%
days—ef—the-appiieabi}ity—ef—these-reguiatiens—as—sgeeified-in
fa}7—ef-ébé—ef-this-subseetienr-—Sueh-netiee—shaii-be—deemed
suffieient—te—a}iew-eentinueé—epefatien—éufing-the—pefied
speeified—in-these—feguiatiens—fef—pfenetifieatien-fthirty-faea
days—fef—fight-te-e—preblast-sufvey—and—sixufG%-menths-fef-the
extensien—ef-undergfeund—werkings%7—-Gperatiens—eentinuing—beyend
these-time—perieds-must—be—in—fui}—eemp}ianee—with—these
regutationss

1.3. Authority. WV Code 22-1-15, 22A-3-4, and 29A.

1.4. Filing Date.

1.5. Effective Date.




38-2-2. DEFINITIONS: As used in these regulations, unless used
in a context that clearly requires a different meaning, the term:

2.1. Abandoned Coal Waste Disposal Area means any coal
refuse disposal area which is not part of an active surface
mining operation. This definition does not relieve any operator
from his reclamation responsibility for the coal refuse disposal
area.

2.2. Acidity means the guantitative capacity of an agueous
medium to donate protons in a reaction with hydroxyl ions.

2.3. Acid Mine Drainage means water discharged from an
active, inactive, or abandoned mine and from areas affected by
surface mining with a pH of less than gix (6.0) in which total
acidity exceeds total alkalinity.

2.4. Acid-Producing Coal Seam means seams commonly
associated with sulfides or other minerals which create acid mine
drainage. Seams commonly associated with such material may
include, but are not limited to Waynesburg, Washington,

Freeport, Sewickley, Redstone, Pittsburgh, Kittanning, E1lk
Lick, Peerless, No. 2 Gas, Upper Eagle, No. 5 Block and Stockton
Lewiston. However, specific on-site data may, on a case by case
basis, demonstrate that these seams are not acid producing in
specific areas.

2.5. Acid-Producing Overburden means material which upon
appropriate analysis shows the potential for producing acid mine
drainage.

2.6. Acid-Test Ratio means the relation of quick assets to
current liabilities.

2.7. Act means West Virginia Code, Chapter 2622a, Article
63. -
2.8. Active Surface Mining Operation means an operation
where land is being disturbed or mineral is being removed and
where a Phase 1 Bond Reduction has not been approved unless
inactive status has been granted.

2.9. Administratively Complete Application means an
application for a permit approval or approval for coal
exploration where required, which the Commissioner determines to
contain information addressing each application regquirement of
the regulatory program and to contain all information necessary
to initiate processing and public review.

279.2.10f% Asset Ratio means the relation of total assets to
total liabilities.




2-36.2.11. Auger Mining means a method of mining coal at a
cliff or highwall by drilling or cutting holes into an exposed
cocal seam.

2-33.2.12. Buffer Zone means an undisturbed border along or
around an intermittent or perennial stream.

2:12.2.13. Bearing Capacity means a measure of the ability
of a foundation material to carry loads imposed by an embankment
or other structure as determined by standard engineering
evaluations.

2-13.2.14. Best Technology Currently Available means
equipment, devices, systems, methods or techniques which will (a)
prevent, to the extent possible, additional contributions of
suspended solids to stream flow or runoff outside the permit
area, but in no event result in contributions of suspended solids
in excess of requirements set by applicable State or Federal
laws: and (b) minimize, to the extent possible, disturbances and
adverse impacts on fish, wildlife, and related environmental
values and achieve enhancement of those resources where
practicable.

2-14.2.15. Capital Assets means those assets such as land,
buildings and eguipment held for use in the production or sale of
other assets or services.

2-35.2.16. Cash means (a) all cash items except cash (1)
restricted by an agreement, or (2) described as earmarked for a
particular purpose; and (b) short-term investment such as stocks,
bonds, notes, and certificates of deposit, where the intent and
ability to sell them in the near future is established by the
operator.

2-16.2.17 Cemetery means any area of land where human
bodies are interred.

2-17.2.18 Channel Protection means any measures taken to
prevent or control erosion, scour, or other destructive processes
in channels such as diversion ditches and spillways.

2-38.2.19. Coal Processing Plant means a collection of
facilities where run-of-the-mine coal is subjected to cleaning,
concentrating or other processing or preparation in order to
separate coal from its impurities. The processing plant may
consist of, but is not limited to, the following: loading
facilities; storage and stockpile facilities; sheds, shops
and other buildings; water treatment and water storage
facilities; settling basins and impoundments; coal processing and
other waste disposal areas; roads, railroads and other
transportation facilities.




2-16.2.20. Coal Refuse Disposal Area means a deposit of
coal processing waste or underground development waste.

2:260.2.21. Coal Processing Waste means materials which
are separated and wasted from the product coal during the
physical or chemical processing, cleaning Or concentrating.

2.22 Coal Remining Operation means a coal mining operation
which was permitted on a site where previous coal mining was
conducted before the effective date (August 3, 1977) of the
Surface Mining and Reclamation Act of 1977.

2-21.2.23. Coarse Coal Refuse means coal processing waste
predominantly within a size range greater than the number twenty-
eight (#28) sieve size.

2-22.2.24. Collateral Bond means an indemnity agreement in
sum certain deposited with the Director executed by the permittee
and supported by one or more of the following:

(1) The deposit of cash in one or more federally insured
accounts, payable only to the direeterCommissioner upon demand:;

(2) Negotiable bonds of the United States, a State, or a
municipality, endorsed to the order of, and in the possession of,
the direeterCommissioner;

(3) Negotiable certificates of deposit, payable only to the
direeterCommissioner, and in his possession;

(4) An irrevocable letter of credit of any bank organized or
authorized to transact business in the State of West Virginia,
payable only upon presentation by the direetorCommissioner;

(5) A perfected, first-lien security interest in real or
personal property, in favor of the direeterCommissioner; Or

(6) Investment-grade rated securities, having the highest
rating issued by a nationally recognized securities rating
service, endorsed to the order of, and in the possession of, the
direeterCommissioner, excluding all issues of the type traded on
a commodity exchange such as contracts for future delivery of
goods. _

2.23.2.25. Combined Coal Refuse means a mixture of coarse
coal refuse and dewatered fine coal refuse.

2.24.2.26 Combustible Materials means organic materials
that are capable of burning by fire or through oxidation,




accompanied by the evolution of heat and a significant
temperature rise.

2.27 Commissicner means the Commissioner of the Department
of Energy or his authorized agent.

2-25.2.28 Common size Comparative Balance Sheet means
item amounts from a number of the permittee's or
applicant's successive yearly balance sheets arranged side by
gside in a single statement followed by common size percentages
whereby: (1) the asset total is assigned a value of one hundred
percent (100%); (2) the total of 1iabilities and owner equity is
also assigned a value of one hundred percent (100%); and {(3) each
individual asset, liability, and owner equity item is shown as a
fraction of one of the one hundred percent (100%) totals.

2:26.2.29. Common size Comparative Income Statement means
an operator's income statement amounts for a number of successive
yearly periods arranged side by side in a single statement
followed by common size percentages whereby net sales are
assigned a one hundred percent (100%) value, and then each
statement item is shown as a percentage of net sales.

2-27.2.30. Community or Institutional Building means any
structure, other than a public building or an occupied dwelling,
which is used primarily for meetings, gatherings or functions of
local civic organizations or other community groups; functions as
an educational, cultural, historic, religious, scientific,
correctional, mental health or physical health care facility; or
is used for public services, including, but not limited to, water
supply, power generation or sewage treatment.

2.28.2.31. Compaction means the densification of a soil or
goil-1ike material by means of mechanical manipulation.

2-29.2.32. Complete Application means an application which
contains all required maps, plans, designs and other application
materials excluding bond.

2-36.2.33 Completion of Reclamation means that the total
bond has been released after approval of the final inspection
report provided for in these regulations.

2.34. Cumulative Impact means the hydrologic impact that
results from the cumulation of flows from all coal mining sites
To common channels or aguifers in a cumulative impact area.
Individual mines within a given cumulative impact area may be in
full compliance with effluent standards and all other regulatory
requirements, but as a result of the comingling of their off-site
flows, there is a cumulative impact. The Act does not prohibit
cumulative impacts but does emphasize that they be minimized.




When the magnitude of cumulative impact exceeds threshold limits
or ranges as predetermined by the Department, they constitute
material damage.

5.35. Cumulative Impact Area means the area within which
impacts on surface and groundwater_systems resulting from the
proposed operation may interact with the impacts of all existing

or anticipated mining throughout the lives of:

(a) +the proposed operation;

(b) all existing operations;

(c) any operation for which a permit application has been
submitted to the Commissioner; and

(d) all operations required to meet diligent development
requirements for leased Federal coal for which there is actual
mine development information available.

2-33.2.36. Construction Pore Pressures means water
pressures generated in foundation soils or embankments due to
compression by loads imposed by construction of an embankment or
other structure.

2-32.2.37 Current Assets means cash and assets that are
reasonably expected to be realized in cash or sold or consumed
within one year or within the normal operation cycle of the
business.

2-33.2.38. Current Liabilities means debts or other
obligations that must be paid or liquidated within a short period
of time, usually a year. This shall also include dividends
payable on preferred stock within one year.

2:34.2.39. Current Ratio means the relation of current
assets to current liabilities.

2.35.2.40. Density means the weight of soil or soil-like
solids per unit of total volume of goil or similar mass.

2-36.2.41 Design Storm means predicted precipitation of
given intensity, fregquency and duration based on United States
Weather Bureau data. '

————— 2:3?r—-Bifeetef-andfef—His—Authefized—Agent-means-the
difeetef—ef-the—depar%ment-ef—naturai-reseureesr-deputy
difeetefsr-the-ehief—ef—the-divisien—ef-ree}amatien;-the
assistant—ehiefs-ef-the-divisien—ef—feeiamatien;—ail—du}y
autherized-surfaee—mining—reeiamatien-supefvisers;—inspeetefs-and
inspeeters-in-training-s
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£-38.2.42. Downslope means the land surface between the
projected outcrop of the lowest coal seam being mined or any
mining related construction and the valley floor.

2-39.2.43. Embankment means a man made deposit of earth or
waste materials, usually exhibiting at least one sloping face.

2-40.2.44. Embankment Stability means the degree of safety
relative to a structural failure of the embankment.

2-41.2.45. Emergency Spillway means a hydraulic structure
designed to discharge water in excess of that which an
impoundment is designed to store or which cannct be passed
through a principal spillway.

2-42.2.46. Excess Spoil means spoil material disposed of in
a location other than the mined-out area.

2-43.2.47. Existing Coal Refuse Area means a refuse
disposal area that is part of an active surface mining operation.

2-44.2.48. Existing Structure means a structure or facility
used with or to facilitate surface coal mining and reclamation
operations for which construction began prior to January 18,
1981.

2-45.2.49. Face-Up means the result of an excavation where
a vertical or near vertical highwall is created that exposes the
overburden and/or the mineral face.

2.46.2.50. Fine Coal Refuse means coal processing waste
predominantly within a size range less than the number twenty-
eight (#28) sieve which may be disposed of in a slurry form or in
a dewatered or treated state.

2-47.2.51. Foundation means soil, bedrock, or other earth
material on or against which an embankment or other structure is
placed.

2-48.2.52. Fragile lands means geographic areas containing
natural, ecologic, scientific or esthetic resources that could be
irreparably damaged oOr destroyed by surface coal mining
operations. Examples of fragile lands include valuable habitats
for fish or wildlife, critical habitats for endangered or
threatened species of animals or plants, uncommon geologic
formations, national natural landmark sites, areas where mining
may result in flooding, environmental corridors containing a
concentration of ecologic and esthetic features, areas of
recreational value due to high environmental quality, and buffer
zones adjacent to the boundaries of areas where surface coal




mining operations are prohibited under Section 22(d) of the Act
and Section 13 of these regulations.

2.-49.2.53. Freeboard means (a) the vertical distance
between the lowest point of the crest of the embankment and the
reservoir water surface or (b) the vertical distance between the
top of a ditch or channel and the water surface during the design
flow.

2.50.2.54. Gravity Discharge means, with respect to
underground mining activities, mine drainage that flows freely
down gradient in an open channel. Mine drainage that occurs as a
result of flooding a mine to the level of the discharge is not
gravity discharge.

2-51.2.55. Growing Season means one (1) year.

2-82.2.56. Groundwater means subsurface water in the zone
of saturation.

2.57. Handbook means the Technical Handbook of Standards
and Specifications for Mining Operations in West virginia
prepared by the directerCommissioner of the West Virginia
Department of Natural-ReseureesEnergy.

2-53.2.58. Haulageway or Access Road means any road
constructed, improved, maintained or used by the operator with
the exception of state maintained roads.

2-54.2.59. Hazard Potential means a classification rating
assigned to a structure based on engineering evaluations and
judgment predicting the damage to human life, property and
environment should a failure of the structure occur.

2.55.2.60. Highwall means the face of exposed overburden or
coal in an open cut of a surface mining operation or for entry to
an underground mining operation.

2-56.2.61. Historic Lands means important historical,
cultural and scientific areas that could be irreparably
damaged or destroyed by surface mining operations. Examples of
historic lands include sites that have been listed on the
national register of historic places, national historic landmaxks
and sites for which historic designation is pending.

2.62. Hydrologic Balance means the relationship between the
gquality and guantity of water inflow to, water outflow from, and
water storage in a hydrologic unit such as a drainage basin,
aquifer, soil zone, lake, or reservoir. It encompasses the
dynamic relationships among precipitation, Tunoff, evaporation
and changes in ground and surface water levels and storage.




2.63. Hydrological Isolated Operation means a surface
mining operation where hydrologic impacts are negligible or are
dissipated before reaching points in the system where they are
additive to hydrologic impacts of other surface mining
operations.

2.58.2.64, Hydrologic Regime means the entire state of
water movement in a given area.

2-89.2.65. Impoundment means a closed basin constructed for
the retention of water, sediment or waste.

2.66. Incidental Boundé}y Revision means:

(a) an extension of the permit area that is necessary for
reasons unforeseen at the time the original permit application
was prepared and which is necessary for the continuance of that
permitted operation; Or

(b) the deletion of bonded acreage which is double-bonded
by a valid permit and for which full liability is assumed in
writing by the successive permittee.

2-60.2.67. Infiltration means the flow or movement of water
through the surface of soil or soil like material into the
ground.

2-61.2.68. Intermittent Stream means a stream or portion of
a stream that flows continuously for at least one (1) month of
the calendar year as a result of groundwater discharge oOr surface
runoff.

.2-62.2.69. Inspection shall mean a visual review of
prospecting, surface or other mining operations to insure
complete compliance with any applicable law, rule, regulation or
permit conditions under jurisdiction of the direeterCommissioner.

2.63.2.70. Irreparable Damage to the Environment means any
damage to the environment that cannot be corrected by actions of
the operator.

2.64.2.71. Leachate means a ligquid that has percolated
through soil, rock or waste and has extracted dissclved or
suspended materials.

2-65.2.72. Lightly Buffered Stream means any stream or its
tributaries that contains less than fifteen (15) PPM methyl
orange alkalinity (to pH 4.5) and a conductivity of less than
fifty (50) micro MHO.




2:66.2.73. Liquefaction means a phenomenon wherein a
saturated granular soil or soil like material loses strength and
flows in a manner resembling a liquid.

2-67.2.74. Liquidity Ratio means the relation of cash to
current liabilities.

2.-68.2.75. Mine means the shaft, slopes, drifts or inclines
connected with excavations penetrating coal seams OT strata and
the surface structures or equipment connected therewith which
contributes directly or indirectly to the mining, preparation or
handling of coal. .

2-69.2.76. Mineral Face means the exposed vertical cross-
section of the natural coal seam OT mineral deposit.

2-98.2.77. Natural Drainway means any natural water course
which may carry water to the tributaries and rivers of the
watershed.

2:7%.2.78. Natural Hazard Lands means geographic areas in
which natural conditions exist which pose or, as a result of
gsurface coal mining operations, may pose a threat to the health,
safety or welfare of people, property or the environment,
including areas subject to landslides, cave-ins, severe wind or
soil erosion, frequent flooding and areas of unstable geology.

2:72.2.79. Net profit means the bottom l1ine of the income
statement after taxes, including taxes based on income,
adjustments, all extraordinary income and expense, but before
preferred and common stock dividends.

2.93.2.80. Net worth means preferred and common stock,
all surplus accounts, and retained earnings.

2-74.2.81. Occupied Dwelling means any building that is
currently being used on a regular Or temporary basis for human
habitation.

2.75.2.82. Outer Spoil or Outer Slope means a disturbed
area extending from the outer point of the bench to the extreme
lower limit of the disturbed land.

2.76.2.83. Overburden means material of any nature,
consolidated or unconsclidated, that overlies a mineral deposit,
excluding topsoil.

2-77.2.84. Peak Runoff means the maximum flow at a
specified location resulting from a design storm.
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2-78.2.85. Perennial Stream means a stream O portion of a
stream that flows continuously.

2-79.2.86. Principal shareholder means any person who is
the record or peneficial owner of ten percent (10%) or more of
any class of voting stock.

2-86.2.87. Piping means a process of internal erosion which
occurs when water transports soil or soil like materials through
unprotected exits, developing unseen channels or pipes through an
embankment or its foundation.

2-81.2.88. Pit means that part of the gsurface mining
operation from which the mineral is being actively removed OT
where the mineral has peen removed and the area has not been
backfilled.

2-82.2.89. Potential Hazard means the existence of any
condition or practice or any violation of a permit or other
requirements of the Act in an operating or an abandoned refused
area which might reasonably be expected to cause physical harm to
persons, property, OT the environment inside or outside the
permit area.

2-83.2.90. Preinspection means a preliminary survey and a
field review by the direecteorCommissioner or his authorized agent
of a preplan and the proposed area to be disturbed.

2-.84.2.91. Preplan means the total application submitted to
the direeterCommissioner including the application forms, mining
and reclamation plan, drainage plan, blasting plan, planting
plan, maps, drawings, data, cross-sections, bonds and other
information as may be required to obtain a permit.

2.92. Pre-Existing Discharge means any discharge at the
time of permit application.

2:85.2.93. Principal Spillway means the hydraulic structure
designed to discharge water stored between normal pool and the
emergency spillway invert elevations.

2-86.2.94. Probable Maximum Precipitation means the depth-
duration-area rainfall for a particular area that represents the
maximizing of the most critical meteorological conditions that
are considered possible.

2.87.2.95. Public Building means any structure that is
owned by a public agency or used primarily for public business OT
meetings. “
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2-88.2.96. Quick Assets means cash and current assets that
can be quickly turned into cash.

2.97. Reasonably available spoil means spoil and suitable
coal mine waste material generated by the remining operation or
other spoil or suitable coal mine waste material located in the
permit area that is accessible and available for use and that
when rehandled will not cause a hazard to public safety or
significant damage to the environment.

2.89.2.98. Recharge Capacity means the ability of the soils
and underlying materials to allow precipitation to infiltrate and
reach the zone of saturation.

2:90.2.99. Reclamation means the process of converting
disturbed land to a stable form for productive use.

2-91.2.100. Renewable Resource Lands means geographical
areas which contribute significantly to the long range
productivity of a water supply, Or food or fiber products.

£2-92.2.101. Retained Earnings means stockholder's equity
that has arisen from retained assets from earnings in the
business. This shall include only earnings from normal
operations and not gains from such transactions as the sale of
plant assets or investments.

2-03.2.102. Return On Investment means the relation of net
profit for the last yearly period to ending net worth.

2-94.2.103. Safety Factor means the Ratio of the available
shear strength to the developed shear stress, or the ratio of the
sum of the resisting forces to the sum of the loading or driving
forces, as determined by accepted engineering practices.

2-95.2.104. Sediment means solid material, both mineral and
organic, that is in suspension, is being transported or has been
moved from its site of origin by air, water gravity or ice and
has come to rest on the earth's surface.

2.96.2.105. Sediment Control Structure means a structure
designed, constructed and maintained in accordance with Section
4B.5 of these regulations.

2-9%7.2.106. Self-Bond means an indemnity agreement in a sum
certain payable to the direeterCommissioner, executed by the
permittee and by each individual and business organization
capable of influencing or controlling the investment or financial
practices of the permitted by virtue of his authority as an
officer or ownership of all or a significant part of the
permittee, and supported by agreements granting the
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direeterCommissioner a security interest in real or personal
property pledged to secure performance by the permittee.

2.98.2.107. Significant Aquifer means a zone, stratum or
group of strata that can store and transmit water in sufficient
quantities_for a specific use.

2-.99.2.108. Slope Protection means any measures taken to
control erosion on slopes.

2-100.2.109. Slope Stability means the degree of safety
relative to the development of a landslide in the slope, as
defined by one or more standard engineering methods of analysis.

2:30%.2.110. Spoil means overburden that has been removed
during surface coal mining operations.

2-362.2.111., Stabilize means to control movement of soil,
spoil piles or areas of disturbed earth by modifying physical or
chemical properties.

2-3103.2.112. Standard Engineering means sound engineering
practice based upon the technology currently available to the
engineering profession.

2-104.2.113. Stoniness means a characteristic of earth,
overburden or spoil reflecting its relative proportion of gsizable
aggregate content as opposed to its sand, silt, clay or rock
fragment content. ,

2-105.2.114. Structure means, but is not limited to, gas
lines, water lines, towers, airports and dams. This shall not
include operational facilities of the surface mining operation
for purposes of Section 4C.5(g) and (h).

2-166.2.115. Strength Parameters mean those engineering
values obtained from standard engineering shear strength tests of
soil or soil like material.

2-187.2.116. Sub-Drainage System means a designed and
constructed system provided for the conveyance of subsurface
water.

2-1308.2.117. Subsidence means a sinking, collapsing or
cracking of a portion of the earth's surface caused by voids
benecath the surface created by mining.

2-369.2.118. Substantial Legal and Financial Commitments
in a Surface Coal Mining Operation means that significant
investments and legal commitments have been made in activities
and facilities such as power plants, railroads, ccal handling,
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preparation, extraction or storage facilities and other capital-
intensive activities on the basis of a long term coal contract.

2-3110.2.119. Substantially Disturb means, for purposes of
prospecting, to impact significantly upon land, air or water
resources by such activities as blasting, mechanical excavation,
drilling or augering coal or water exploratory holes or wells,
construction of roads and other access routes, and the placement
of structures, excavated earth or other debris on the surface of
land.

2-333.2.120. Successor in Interest means any person who
succeeds to rights granted under a permit by transfer, assignment
or sale of those rights.

2:112.2.121. Surety Bond means an indemnity agreement in a
sum certain payable to the direetorCommissioner executed by the
permittee which is supported by the performance guarantee of a
corporation licensed to do business as a surety in the State of
West vVirginia.

2-313.2.122. Surface Water means water on the surface of
the earth.

2-134.2.123. Topsoil means the A-horizon soil layer of the
three major soil horizons.

2.315.2.124. Toxic-Forming Materials means earth materials
or wastes which, if acted upon by air, water, weathering or
microbiological processes, are likely to produce chemical or
physical conditions in soils, air or water that are detrimental
to the environment.

2-116.2.125. Transfer, Assignment or Sale of Rights means a
change in ownership or other effective control over the right to
conduct surface coal mining operations under a permit issued by
the direeterCommissioner.

2.3117.2.126. Toxic Mine Drainage means water that is
discharged from active or abandoned mines or other areas affected
by surface mining or prospecting operations which contains a
substance which through chemical action or physical effects, is
likely to kill, injure or impair biota commonly present in the
area that might be exposed to it.

2:-318.2.127. Underground Development Waste means waste
rock mixtures of coal, shale, claystone, siltstone or other
related materials that are brought to the surface for disposal.

2:&&9.2.f§8. valid Existing Rights exists, except for
haulroads, in each case in which a person demonstrates that the




1imitation provided for in Section 22(d) of the Act would result
in the unconstitutional taking of that person's rights. For
haulroads, valid existing rights means a road or recorded right-
of-way or easement for a road which was in existence prior to
August 3, 1977. A person posSsesses valid existing rights if he
can demonstrate that the coal is immediately adjacent to an
ongoing mining operation which existed on August 3, 1977 and is
needed to make the operation as a whole economically viable.
valid existing rights shall also be found for an area where a
person can demonstrate that an SMA number had been issued prior
to the +time when the structure, road, cemetery or other activity
1isted in Section 22(d) of the Act came into existence.

2-120.2.129. Valley or Head-of-Hollow Fill means a £fill
structure consisting of any material, other than organic
material, placed in a valley where side slopes of the existing
hollow measured at the steepest point are greater than twenty
(20) degrees or the average slope of the profile of the hollow
from the toe of the £ill to the top of the fill is greater than
ten (10) degrees.

£-12%.2.130. Woodlands means commercial woodlands where the
post-mining land use would be a commercial product where flat or
gently rolling land is essential for operation and mechanical
harvesting.

2-122.2.131. Working Capital means the excess of the
operator's current assets over its current liabilities.

2-123.2.132. Zone of Saturation means the zone below the
piezometric surface in which all voids are filled with
groundwater. Piezometric surface means the surface to which the
water from a given aquifer will rise under its full head.
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38-2-3A. Permit Application.

3A.1. General Requirements for Format and Contents -
Applications for permits to conduct surface mining operations
shall be filed in the format required by the
direeteorCommissioner.

(a) ALl technical data submitted in the application shall be
accompanied by the names of persons OT organizations that
collected and analyzed the data, dates of the collection and
analysis of the data and description of the methodology used to
collect and analyze the data. Any referenced materials not
included in the application shall be readily available to the
direetorCommissioner.

(b) If the application is for a period in excess of the
normal five (5) years, the application shall:

1. Be complete for the specified longer term;

2. sShow that the specified longer term is reasonably needed
to allow the applicant +o obtain necessary financing of equipment
and the opening of the operation and that the need is confirmed

in writing by the applicant's proposed source of financing; and

3. Such permits shall be reviewed by mid-term or every five
(5) years, whichever is more frequent.

(c) The application shall contain the telephone numbers of
the applicant, operator or applicants resident agent.

38-2-3B. Advertisement.

3B.1. Surface Mine Application Number. Prior to the
publication of the advertisement for a surface mining permit, the
applicant shall submit & an administratively complete surface
mining permit application and obtain a surface mining permit
application (sMA) file number. Each such SMA number shall be
valid for thfee—hundfed—sixty—63693-days one year.

3B.2. Contents of Advertisements.

{a) The surface mining application (SMA) file number shall
be made a part of the advertisement.

(b) A clear and accurate location map shall be made a part
of the advertisement. A map of a scale and detail found in the
West Virginia General Highway Map will be the minimum standard
for acceptance. The map size will be at a minimum two inches
(2") x two inches (2"). Longitude and latitude lines and north




arrow shall be indicated on the map and such lines will cross at
or near the center of the proposed permit area.

(c) At a minimum, the advertisement shall contain:
1. The name and business address of the applicant:

2. A narrative description which clearly describes the
location of the proposed permit area to include the name of the
coal seam to be mined and the receiving stream:;

3. The location where a copy of the application is
available for public review;

4. The name and address of the regulatory authority where
written comments or regquests for informal conferences on the
application may be submitted;

5. The type of operation; and

6. Surface and mineral ownership of the tract to be
permitted.

(d) The advertisement and publication dates shall be
certified and notarized by the publishing newspaper. The
certificate of publication shall be made a part of the permit
application.

(e) If an applicant seeks a permit to mine within one
hundred feet (100') of the outside right-of-way of a state
maintained road or to relocate a state maintained road, the
advertisement may include a concise statement describing the road
and, 1f applicable, the particular part to be relocated, where
the relocation is to occur, the duration of the relocation and
that a public hearing can be requested. If mining within one
hundred feet (100') of a public road is proposed and not
addressed in this advertisement, a separate public notice, with
an opportunity for a public hearing, must be provided for prior
to permit issuance.

(£f) If an alternative land use is proposed, an indication
of the premining land use and the proposed postmining land use.

(g) If an experimental practice is propcosed, a statement
indicating such and identifying regulatory provisions for which a
variance is requested.

3B.3. Availability of comments. The direeterCommissioner
shall file a copy of comments for public review at the same
office where the permit is filed.
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3B.4. Readvertisement:

(a) When a Surface Mine Application (SMA), which has been
advertised once a week for four successive weeks has been
determined by the Commissioner to have had a limited number of
minor changes which do not significantly affect the method of
operation, the reclamation plan and/or the original
advertisement, then he shall cause a new advertisement to be
published one (1) time with a ten (10)-day public comment period
in accordance with 3B.2(a), (b), and (c) of these regulations.

(b) Permits which are being renewed or significantly
revised must be advertised in accordance with 3B.2 of the
regulations and with Section 22A-3-9(a)(6) of the Code of West

Virginia.

3B.5. Renotification - A renotification letter shall be
sent to all commenters of a surface mine application {(SMA) when a
determination has been made by the Commissioner that
readvertisement is required under regulation 3B.4.

38-2-3C. Maps.

3C.1. Scale for Maps. Except as otherwise noted in these
rules and regulations, the scale required for all maps shall be
as follows:

(a) The preferred scale of maps proposed from United States
Geological Survey topographic maps on 7.5 minute quadrangle shall
be enlarged to five hundred foot (500') to the inch:

(b) , The preferred scale for maps associated with facilities
subject to Sections 7 and 8 of these regulations shall be two
hundred foot (200') to the inch; and

(c) Lesser scales may be used where improved clarity and
accuracy are necessary.

3C.2. Map Size. All maps and plans shall be submitted on
print paper, thirty inches (30") by forty-two inches (42") or
less. If supplementary maps or plans are attached, match lines
shall be used.

3C.3. Color Code. A color code shall be used in preparing
all maps to indicate critical features of the permit area as
follows:

(a) Red shall indicate mineral to be removed;

{b) Bluérshall indicate water and drainage patterns:




{c) Green shall indicate areas regraded;

(d) Yellow shall indicate all other areas within the permit
boundary; and

{e) Purple shall be used to outline adjacent mining
permits.

38-2-3D. Insurance.

The minimum amount of insurance coverage for bodily injury
shall be three hundred thousand dollars ($300,000) for each
occurrence and five hundred thousand dollars ($500,000)
aggregate; and minimum insurance for property damage shall be
three hundred thousand dollars ($300,000) for each occurrence and
five hundred thousand dollars ($500,000) aggregate with no
exclusion for landslides and water loss; provided, that blasting
insurance will continue as long as blasting activities occur.
Provided further, that the policy shall include a rider requiring
the insurer notify the direeterCommissioner whenever substantive
changes are made in the policy including any termination or
failure to renew.

38-2-3E. Approved Persons.

3E.1l. Function. Any person may upon approval by the
direeterCommissioner, unless otherwise provided in the Act and
these regulations, prepare, sign or certify all permit
applications, maps, plans and design specifications or other
similar materials necessary to complete an application and
preplan. Provided however, that for purposes of Sections
9{(0)(13)10¢a3¢13y and 1213(b)(10) of the Act an approved person
shall be a registered professional engineer or licensed land
surveyor who may be assisted by experts in related fields such as
geology, land surveying and landscape architecture. :

3E.2. Qualifications. The DPireeterCommissioner's approval
shall be in writing and shall be based on the following:

(a) A resume of the persons prior experience and training
relating to the preparation of permit application materials,
provided, that registered professional engineers, registered
mining or civil engineers and licensed land surveyors currently
registered or licensed in the State of West Virginia shall in
lieu of a resume submit a copy of their registration; and

(b) Any person seeking an approval must demonstrate that he
possesses adequate knowledge of the Act and rules and regulations
promulgated thereunder and possess such other skills and
qualifications as may be necessary to complete an application and
preplan by successfully passing an examination administered by
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the direeterCommissioner. Those persons who have been approved
to date need not make said demonstration. Such examinations will
be given upon request by the person seeking approval.

38-2-3F. Compliance Information.

3F.1. Past Violations. In addition to the compliance and
permit information required by the Act, each application shall
contain a listing of any current or previous permits or pending
applications in the United States and a list of all violation
notices received by the applicant or any subsidiary, affiliate or
persons controlled by or under common control with the applicant
in connection with any surface coal mining operation during the
three (3) year period proceeding the application date, for a
violation of any provision of the Act, or of any law, rule or
regulation of the United States, or of any state law, rule or
regulation enacted pursuant to federal law, rule or regulation
pertaining to air, water, or environmental protection.itisting-of
each-viotation-netiee-reeeived-by-the-appiicant-in-econnectieon
with-any-surface-coal-mining-eperation~during-the-three-{33-year
period-before-the-appiication-date-for-vietations-ef-any
environmental-taw;-rute-er-regutation-ef-any-state-and-of
regutation-enacted-pursuant-te-federal-iaw-pertatning-te-aitr-or
water-envirenmental-proteetiens

3F.2. Determination by the direetorCommissioner. If the
BireetorCommissioner determines, from either the schedule
submitted as part of the application or from other available
information, that any surface mining operation owned or
controlled by the applicant is currently in violation of any law,
rule or regulation of the United States, or of any state law,
rule or regulation enacted pursuant to federal law, rule or
regulation pertaining to air or water environmental protection,
or of any provision of the Act, the direeterCommissioner shall
require the applicant, before the issuance of the permit, to
either:

(a) Submit to the direeterCommissioner proof which is
satisfactory to the regulatory authority, department or agency
which has jurisdiction over such violation, that the violation:

1. Has been corrected; or
2. Is in the process of being corrected.

(b) Establish to the direeterCommissioner reviewing such
application that the applicant has filed and is presently
pursuing, in good faith, a direct administrative or judicial
appeal to contest the wvalidity of that wviolation. If the
administrative or judicial hearing authority either denies a stay
applied for in the appeal or affirms the violation, then any




surface coal mining operations being conducted under a permit
issued according to this paragraph shall be immediately
terminated, unless and until the provisions of the above
paragraph are satisfied.

3F.3. Identification Number. The name of the proposed mine
and the Mine Safety and Health Administration identification
number for the surface or underground mine, if issued, shall be
included in the application.

3F.4. Federal Fees. The applicant shall submit proof that
all Federal Reclamation fees are paid.

38-2-3G. Operation Plans, Maps and Cross-sections.

3G.1. Operation Plans. In addition to other plans required
by the Act, the application shall contain plans describing:

(a) How the applicant will case, seal or otherwise manage
augerholes, boreholes, shafts, wells and open holes;

(b) How the applicant will remove, store and redistribute
topsoil, subsoil and other materials or topsoil substitutes as
provided for in the Topsoil Performance Standards of Sections 6,
7, and 8; and

{c) How the applicant will handle acid forming and toxic
forming materials and materials constituting a fire hazard.

3G.2. Maps. The preplan map shall be developed in
accordance with the requirements of Sections 22A-3-920-6-10(a)
(12) and .(13) and 22A-3-1020-6-~%*% of the Act and Subsection 3C of
these regulations and shall include the following:

(a) The location and current use of all structures within
one thousand feet (1000') of the proposed permit area;

(b) Each state maintained road located in or within one
hundred feet (100')} of the proposed permit area;

(¢) The boundaries of any public park and locations of
historic lands within or adjacent to the permit area;

(d) Each cemetery located in or within one hundred feet
{100') of the proposed permit area;

(e} Any portion of a unit of the National System of Trails
or the Wild and Scenic River System, including study rivers
designated under Section 5(a) of the Wild and Scenic Rivers Act
which is located within or adjacent to the proposed permit area;
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(f) The location of all existing structures to be used for
surface mining operations which are to be exempt from design
standards;

(g) The date on which the map was prepared, a north arrow,
guadrangle name and location map;

(h) Where the natural slope of the land below the coal
outcrop is less than twenty (20) degrees and downslope placement
of overburden or spoil is proposed, the map shall indicate
percent slope of the 1and at two hundred foot (200') intervals
along the cropline; -

(i) The location of sampling points for the collection of
base line data and monitoring sites to be used during operation;

(j) The location of each facility to be used to protect or
enhance fish and wildlife and related environmental wvalues:;

(k) Extent of proposed auger operations;

(1) Surface and mineral owners and property lines within
and contiguous to the permit area;

(m) Location of water supply intakes for current users of
surface water; and

(n) Location and identification of sub areas if incremental
bonding is to be used.

(o) The areal distribution of aquifers for the proposed
permit and adjacent areas.

(p) The location and depth of all oil and gas wells within
the proposed permit area must be shown for both surface and
underground mines.

3G.3. Cross-sections. The application shall contain cross-
sections which accurately depict:

(a) the existing premining surface configuration and the
final surface configuration that will be achieved as proposed in
the reclamation plan and/or as required by these regulations; and

(b) vertical distribution of aquifers with seasonal
differences in head shown if available for the proposed permit
area.

38-2-3H. General Environmental Resources Information.
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3H.1. The application shall contain a description of any
historic lands shown on the preplan map within or adjacent to the
proposed permit area. A statement as to the timing and sequence
of mining and a description of the measures to be used to
minimize or prevent adverse impacts in relation to such
historical lands shall be included in the application.

3H.2. Existing Structures and Facilities. The applicant
shall submit necessary plans and specifications for the
modification of any existing structures or facilities which do
not meet the performance standards contained in these
regulations. -

3H.3. Experimental Practices. All experimental practices
shall have the prior approval of the director of 0OSM before the
beginning of operation and permits including such shall be
reviewed at least every two and one-half (2 1/2) years from date
of issuance.

38-2-31. Endangered Species.

The applicant shall describe all control measures, management
technigues and monitoring methods to be used to protect or
enhance threatened or endangered species of plants or animals
listed by the Secretary of the Interior under the Endangered
Species Act of 1973, as amended (16 U.S.C. 1531 et seq.) and
their critical habitats if they are to be affected by the
proposed activities.

38-2-3J. Occupied Dwellings.

Where the proposed surface coal mining operation would be
conducted within three hundred feet (300') {measured
horizontally) of any occupied dwelling, the applicant shall
submit with the application a written waiver from the owner of
the dwelling or a demonstration of valid existing rights;
provided, that if a waiver was obtained prior to August 3, 1977,
a new waiver need not be obtained; provided further, that wvalid
waivers shall remain in any subsequent transfer, sale or
reassignment of the permit.

38-2-3K. Verification of Application.

An application for a permit shall contain a notarized signature
by a principal officer verifying that the information contained
in the application is true and correct to the best of the
official's information and belief.

38-2-3L. Transfer, Assignment or Sale of Permit Rights and
Obtaining Approval.
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3L.1. Reguirements. The direeterCommissioner shall not
grant approval of the transfer, assignment or sale of the rights
granted under any permit unless and until the following
conditions are met:

(a) It shall be affirmatively demonstrated to the
direeterCommissioner that a bond in the full amount of that
required for the permit will be kept in full force and effect
before, during and after the transfer, assignment or sale of the
permit rights; and

(b) The application shall set forth on forms prescribed by
the direeterCommissioner and verified in accordance with 3K, the
information required in the following sections of the Act:
916(a)(1l) through 916(a)(6) and 916(a)(9), 9:8(d), 910(f),
11(a)(10), and 18(b)(5).

3L.2. Findings. If the direeterCommissioner finds, based
on the information set forth in 3L.1. and other information made
available to him, that the person to whom the permit rights are
being assigned, transferred or sold will conduct mining
operations in accordance with the purpose and intent of the Act,
these regulations and the terms and conditions of the permit, the
approval of the assignment, transfer or sale of the permit rights
may be granted.

3L.3. Agreement. A permittee who wishes to assign the
mining operation through an agreement, contract, job contract,
etc., to another party but retain the permit must reguest prior
written approval on forms prescribed by the direeterCommissioner.
Under this arrangement, the permittee remains subject to all
provisions of the Act, these rules and regulations and the terms
and conditions of the permit.

3L.4. Successor by Transfer, Assignment or Sale. Any person
seeking to succeed by transfer, assignment or sale to the rights
granted by a permit issued under the Act shall, prior to the date
of such transfer, assignment or sale, comply with the following:

(a) Obtain the performance bond coverage of the original
permittee by:

1. Transfer or replacement of the original bond;

2. A written agreement with the original permittee and all
subsequent successors in interest (if any) that the bond posted
by the original permittee and all successors shall continue in
force on all areas affected by the original permittee and all
successors and supplementing such previous bonding with such
additional bond as may be required by the regulatory authority.
If such an agreement is reached, the direeterCommissioner may




authorize for each previous successor and the original permittee
the release of any remaining amount of bond in excess of that
required by the agreement; and

3. Providing sufficient bond to cover the original permit
in its entirety from inception to completion of reclamation
operations or by such other methods as would provide that
reclamation of all areas affected by the original permittee is
assured under bonding coverage at least equal to that of the
original permittee.

(b) Provide the direeterCommissicner with an application
for approval of such proposed transfer, assignment or sale,
including:

1. Name and address of the existing permittee and permit
number; and

2. Name and address of the person proposing to succeed by
such transfer, assignment or sale and the name and address of
that person's resident agent.

3L.5. Advertisement.

(a) The person applying for approval of such transfer,
assignment or sale of rights granted by a permit shall advertise
the filing of the application in a newspaper of general
circulation in the locality of the operations involved,
indicating the name and address of the applicant, the original
permittee, the number and particular geographic location of the
permit and the address to which written comments may be sent
under this paragraph.

(b) Any person whose interest are or may be adversely
affected, including but not limited to, the head of any local,
state or federal government agency, may submit written comments
on the application for approval tc the direeterCommissioner
within thirty (30) days of the day of publication.

3L.6. Approval. The direeterCommissioner may, upon the
basis of the applicant's compliance with the requirements of
paragraphs (1) and (2) of this Subsection, grant written approval
for the transfer, sale or assignment of rights under a permit, if
he first finds that:

(a) The person seeking approval will conduct the operations
covered by the permit in accordance with the requirements of law;

(b) The applicant has submitted a performance bond or other

guarantee at least edquivalent to the bond or other guarantee of
the original permittee; and
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(¢) The applicant will continue to conduct the operations
involved in full compliance with the terms and conditions of the
original permit, unless and until a new permit is obtained.

38-2-3M. Renewals.

3M.1. Application. Application for renewal shall be on
forms prescribed by the directerCommissioner, a renewal
application shall be filed for all active or inactive operations
except those inactive operations which have been granted Phase I
bond release, in accordance with 22-3-23(c)26-6-16¢ey of the Act,
and shall contain the following:

(a) The name and address of the permittee, location of the
permit area including the county, the magisterial district, the
nearest post office and the permit number;

(b) A statement that the terms and conditions of the
preplan are being satisfactorily met;

(c¢) A statement that the operation is in compliance with
the applicable environmental protection standards of the Act and
these rules and regulations;

(d) A statement that the performance bond and insurance
policy for the operation will continue in effect;

(e) A progress map of the same size and scale as the
proposal map_for all operations except those which have received
Phase I, 1I, or III release or those with no disturbance and not
started into operation;

‘(f)‘ A statement that the information set forth in the form
and progress map is true and accurate;

(g) A notarized signature of the principal officer of the
permittee in accordance with section 3K; and

(h) A copy of the proposed newspaper advertisement and
proof of publication in accordance with Section 20 of the Act and
Section 3B.2 of these regulations.a-pub&ie—netiee—ef~permi%
renewai—and-preef—ef-pubiieatien-in—aeeerdanee-with—Seetien-QB—ef
the-Act-and-Seection-3Br2--of-these-regultations

3M.2. Notification. The direeterCommissioner shall notify
appropriate agencies in accordance with 28-622A-3-20(a) of the
Act.

3M.3. Response. Informal conferences shall be available in
accordance with Section 26-622A-3-20{(b) of the Act and the

direeterCommissioner shall send copies of his decision to the
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applicant, any persons who filed cobjections or comments to the
renewal and to any persons who were parties to any informal
conference held on the permit renewal.

3M.4. Time Extension - Extension of sixty (60) days may be
granted by the Commissioner for permit renewal which has been
submitted within one hundred twenty (120) days of the expiration
date of the existing permit, but is logistically impractical to
process before the expiration date.

38-2-3N. Rewvisions.
3N.l1l. General.

(a) Any revision to a permit will be subject to review and
approval by the direeterCommissioner and if deemed to be a
significant revision must meet all requirements of the Act and
these rules and regulations. A revision will not be deemed to be
significant unless it is determined that the environmental impact
or the welfare and safety of the public may be altered from that
reflected in the approved preplan.

(b) No significant revision to a permit may be implemented
by any operator until the written approval of the
directerCommissioner has been granted.

38-2-30. Findings.

30.1. Effect on Public Places. Where the proposed surface
coal mining operation will adversely affect any public park or
any publicly owned place listed on the national register of
historic places, the direetorCommissioner shall transmit to the
Federal, State or local agencies with jurisdiction over the park
or historic place a copy of the complete permit application and
request that the agency approve or disapprove the operations.

30.2. Written Determinations. Along with other written
determinations required by the Act and these regulations, the
direetorCommissioner shall make a written determination that the
proposed surface mining operation would not affect the continued
existence of endangered or threatened species or result in
destruction or adverse modification of their critical habitats,
as determined under the Endangered Species Act of 1973 (16
U.S.C. 1531 et seq.)

30.3. Operation(s) Near State Road. Where the proposed
mining operation is to be conducted within one hundred feet
(100') (measured horizontally) of the outside right-of-way line
of any public road (except where mine access roads or haulage
roads join such right-of-way line) or where the applicant

12




proposes to relocate any public road, the direeterCommissioner
shall:

(a) Reguire the applicant to obtain necessary permission
from the authority with jurisdiction over state maintained roads;

(b) Provide an opportunity for a public hearing at which
any member of the public may participate in the locality of the
proposed mining operations for the purpose of determining whether
the interest of the public and affected landowners will be
protected;

(¢) If a hearing is held, require the applicant to provide
notice in a newspaper of general circulation in the affected
locale of a public hearing at least two (2) weeks before the
hearing; and

(d) Make a written finding based upon information received
at the public hearing within thirty (30) days after completion of
the hearing as to whether the interests of the public and
affected landowners will be protected from the proposed mining
operations.

30.4. Designation of Lands Unsuitable. Upon receipt of a
complete application for a surface mining permit, the
direeterCommissioner shall review the application to determine
whether the surface coal mining operation is limited or
prohibited under Section 22 of the Act on the lands which would
be disturbed by the proposed operation.

(a) If the direeterCommissioner is unable to determine
whether the proposed operation is located within the boundaries
of any of the lands in Section 22(d)(1) of the Act, or closer
than the 1limits provided in Section 22(d)(4) of the Act, the
direeterCommissioner shall transmit a copy of the relevant
portions of the permit application to the appropriate Federal,
State or local government agency for a determination or
clarification of the relevant boundaries or distances, with a
notice to the appropriate agency that is must respond within
thirty (30) days of receipt of the request.

(b) Where the proposed operation would include federal
1ands within the boundaries of any national forest and the
applicant seeks a determination that mining is permissible under
Section 22(d)(5) of the Act, the applicant shall submit a permit
application to the OSM State director.

30.5. Notification. When a permit is issued, the
direetorCommissioner shall notify each person who files comments
or objections to the permit application, each party to the
informal conference, and the appropriate local agencies including
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the clerk of the county commission in the area of the land to be
affected. The direeterCommissioner shall also cause to be

published at least monthly a listing of all permits issued in the
area.




38-2-4A. Haulageways or Access Roads.

4A.1. Location. The approximate center line location of
the proposed haulageways or access roads shall be identified on
the site by visible markings at one hundred foot (100')
intervals, which are in place at the time of preinspection,
provided, that preexisting haulageways Or access roads shall be
exempt from this reguirement.

4A.2. Construction. All construction of haulageways OT
access roads shall be in accordance with the following
provisions: -

(a) The grading of the haulageway or access roads shall be
such that:

1. The overall grade shall not exceed ten percent (10%):;

2. The maximum pitch grade shall not exceed fifteen percent
(15%) for three hundred feet (300') in each one thousand (1,000')
of road construction; and

3. The surface shall pitch toward the ditch line at the
minimum rate of cne-half inch (1/2") per foot of surface width or
crowned at the minimum rate of one-half inch (1/2") per foot of
surface width as measured from the center line of the haulageway
or access road.

(b) Curves. The grade on switchback curves shall be reduced
to less than the approach grade and should not be greater than
ten percent (10%);

-(c)‘Cut Slopes. Cut slopes should not be steeper more than
1:1 in soils or 1/4:1 in rock.

(d) Tolerance. All grades referred to in this section shall
be subject to a tolerance of two percent {2%). All linear
measurements referred to in this section shall be subject to a
tolerance of ten percent {(103%). All angles referred to in this
section shall be measured from the horizontal and shall be
subject to a tolerance of five percent (5%).

4A.3. Drainage Design. All drainage designs of haulageways
or access roads shall be in accordance with the following
provisions:

(a) Ditches. A ditch shall be provided on both sides of a
throughcut and on the inside shoulder of a cut fill section, with
ditch relief culverts being spaced according to grade. Water
shall be intercepted or directed around and away from a
switchback. All ditch lines shall be capable of passing the peak
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discharge of a one (1) year, twenty-four (24) hour precipitation
event. Where super elevation to the inside of a curve will
improve the safety of a haulroad such as in the head of a hollow,
a ditch line may be located on the outside shoulder of cut fill
section; provided, that the ditch line is designed so that it
will remain stable and that drainage control in accordance with
the Act is also provided for water on the outside of the curve.

(b) Culverts. Ditch relief culverts shall bhe installed
wherever necessary to insure proper drainage of surface water
beneath or through the haulageway Or access road, according to
the following provisions: -

1.

Road Grade in Percent Spacing of Culverts in Feet

0- 5 300-800
6-10 200-300
11-15 100-200

2. The culvert shall cross the haulageway or access road at
a thirty (30) degree angle downgrade with a minimum grade of
three percent (3%) from inlet to outlet, except in intermittent
or perennial streams where the pipe shall be straight and
coincide with the normal flow;

3. The inlet end shall be protected by a headwall of stable
material as approved by the direeterCommissioner and the slope at
the outlet end shall be protected with an apron of rock riprap,
energy dissipator or other material approved by the
direecterCommisgioner;

4. The culvert shall be covered by compacted fill to a
depth of one foot (1') or half the culvert diameter, whichever is
greater; and :

5. Design of culverts may be submitted where the
aforementioned design criteria is not practical or necessary.

(¢) Culvert Openings. Culvert openings installed on
haulageways or access roads shall not be less than one hundred
(100") square inches in area, but, in any event, all culvert
openings shall be adequate to carry storm runoff of a peak
discharge capacity of a one (1) year, twenty-four (24) hour
precipitation event from the contributing watershed and shall
receive necessary maintenance to function properly at all times;
and

{d) Intermittent or Perennial Stream Crossing. Culverts,
bridges or other drainage structures shall be used to cross




intermittent or perennial streams. Consideration shall be given

to such factors as weather conditions, season of the year, time

period for construction, etc., with regard to using measures to

minimize adverse effects to the water quality and stream channel.

In no event shall the sediment lcad of the stream be

significantly increased or the water quality be significantly

decreased during the construction period. Water control

structures shall be designed with a discharge capacity capable of *‘
passing the runoff for a ten (10) year, twenty-four (24) hour '
precipitation event from the contributing watershed; provided, if
approved by the direeterCommissioner, the capacity of the water

control structure itself can be at least equal to or greater than

stream channel discharge capacity immediately upstream and

downstream of the crossing; provided further, that the structure

shall pass at least a one (1) year, twenty-four (24) hour storm.

4A .4, Sediment Control. A sediment storage volume must be
provided equal to 0.125 acre/foot for each acre of disturbed area
or a lesser value as approved the direeterCommissioner.
Temporary erosion and sedimentation control measures such as
outlined in Chapter 19 of the Handbook shall be implemented
during construction until permanent control can be established.

4A.5. Seeding of Slopes. All disturbed area including £fill
and cut slopes, shall be seeded and mulched immediately after the
construction of a haulageway or access road and maintained
thereafter as necessary to control erosion.

4A.6. Surfacing. Haulageways or access roads shall not be
surfaced with any acid-producing or toxic material and the
surface shall be maintained to control or prevent erosion and
siltation.

4A.7. Dust Controcl. All reasonable means shall be employed
to control dust from the surface of haulageways or access roads.

4A.8. Removal of Drainage Structures. Bridges, culverts,
stream crossings, etc., necessary to provide access to the
operation, shall not be removed until reclamation is completed
and approved by the direeterCommissioner. The same precautions
as to water quality are to be taken during removal of drainage
structures as those taken during construction and use.

4A.9. Existing Haulageways or Access Roads. Where existing
roads are to be used for access or age and it can be demonstrated
that reconstruction to meet the above requirements would result
in greater environmental harm and the drainage and sediment
control requirements of this section can otherwise be met, 4A.2
(a)l and 2 4A.2 (c); 4A.2 (d) and 4A.3 (b)l and 2; will not

apply.




4A.10. Infrequently Used Access Roads. Access roads
constructed for and used only to provide infrequent service to
surface facilities such as ventilators, monitoring devices and
fans may be exempt from the requirements of the above sections
with the exception of 4A.5. and 4A.1ll.

4A.11. Abandonment of Haulageways or Access Roads.
Haulageways or access roads shall be abandoned in accordance with
the rules and regulations in addition to the following
requirements:

(a) Upon abandonment of haulageways or access roads, every
effort shall be made to prevent erosion by the use of culverts,
water bars or other devices. Water bars or earth berms shall be
installed according to the following table of spacings in terms
of percent of haulageway or access road grade, prior to the
abandonment.

Percent of Haulageway Spacing of Water Bars in Feet

2 250
5 135
10 80
15 60
20 45
Above 20 25

(b) Upon abandonment of haulageways or access roads, they
shall be seeded and mulched immediately in accordance with
subsection 4F.

4A.12. Plans, Design Data and Construction Specifications.

(a) A plan view drawn to scale showing haulroad station base
line, location of culverts, flow directions, intermittent or
perennial streams, and other pertinent data.

(b) A surveyed profile drawn to scale (scale should be no
greater than 1"=100' horizontal, 1"=50' vertical) showing but not
limited to road surface, location and size of culverts, station,
elevations, original ground, and percent grades.

(c) Typical cross-section of haulroad showing culvert, slope
of culvert, fill material, original ground, ditches and sediment
control devices, 1f applicable.

(d) Intermittent or perennial stream crossings, submit the
following:

1. Strucéure computation sheet; and




s, U,

2. Cross-section showing all pertinent information.

(e) Construction specifications should include excavation,
selection and placement of materials, vegetative protection
against erosion, road surfacing, drainage and sediment control.

4A.13. Other Transportation Facilities. Railroad loops,
spurs, sidings, surface conveyor systems, chutes, aerial tramways
or other transportation facilities shall be designed,
constructed, maintained and abandoned so as to comply with the
following:

(a) Control or prevent erosion, siltation and the air
pollution attendant to erosion;

(b) Control or prevent damage to fish, wildlife or their
habitat and related environmental values;

(¢c) Control or prevent additional contributions of suspended
solids to stream flow or runoff outside the permit area;

(d) Neither cause nor contribute, directly or indirectly, to
the violation of state or federal water guality standards
applicable to receiving waters; and

(e) Prevent or control damage to public or private property.

The Handbook contains design criteria generally appropriate for
environmental protection and safety.

4A.14. Certification. All roads and haulageways for which
design criteria have been submitted for technical review and
approval shall be certified that construction was in accordance
with the approved plan except as noted in the certification after
construction and/or installation is complete.

(a) A certification form shall be submitted to the
Bepaftmen%—ef—Naturai—Reseurees,Department of Energy, Division of
ReetamatienMines and Minerals which has been signed by a person
approved by the direeterCommissioner prior to coal haulage or
general use of such road.

{b) Any minor changes implemented during construction which
equals or exceeds the approved system shall be indicated on "As-
built" plans showing approved design, amount of minor change, and
included as a part of the certification.

38-2-4B. Drainage System.

4B.1. Drainage Plan.




(a) A drainage map shall be included in the application
which shall indicate or contain the following:

1. The directional flow of water on and away from the land
to be affected;

2. Location of all surface and groundwater base line test
sites;

3. Location of all proposed surface and groundwater
monitoring sites;

4. Location of all eroéion and sedimentation control
structures;

5. Component drainage area together with a table showing
total acreage and disturbed acreage within each component; and

6. A sediment structure table showing; type of sediment
control structure, total contributing drainage area (acres),
disturbed acreage controlled by total disturbance in drainage
area (acres) and storage capacity (AC FT).

(b) The design shall be in accordance with the Handbook
unless otherwise approved.

4B.2. Natural Drainways. Natural drainways in the area of
1and disturbed by surface mining and prospecting operations shall
be kept free of overburden except where overburden placement has
been approved. Overburden placement and haulageways across
natural drainways shall be constructed so as not to affect the
flow of the stream or materially increase the sediment load and
concentrations of toxic materials in the stream.

4B.3. Intermittent or Perennial Stream. No land within one
hundred feet (100') of an intermittent or perennial stream shall
be disturbed by surface mining operations unless specifically
authorized by the direeterCommissioner. The direeteorCommissioner

will authorize such operations only upon finding that surface
mining activities will not adversely affect the normal flow or
gradient of the stream, adversely affect fish migration or
related environmental wvalues OT materially damage the water
guantity or quality of the stream. The area not to be disturbed
shall be designated a buffer zone and marked accordingly.

4B.4. Stream Channel Diversion and Diversions. All stream
channel diversion and diversions within the permit area shall be
designed to be stable, provide protection against flooding and
resultant damage to life and property, prevent, to the extent
possible using the best technology currently available,
additional contributions of suspended solids to stream flow
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outside the permit area and comply with all local, State, and
Federal laws and regulations.

(a) Stream Channel Diversions.
1. Design Capacity

A. The design capacity of channels for temporary and permanent
channel diversions shall be at least equal to the capacity of the
unmodified stream channel immediately upstream and downstream for
the diversion.

B. Temporary and permanent channel diversions designed so that
the combination of channel, bank and flood-plain configuration is
adequate to pass safely the peak runoff of a ten (10) year,
twenty-four (24) hour precipitation event for a temporary channel
diversion and a one hundred (100) year, twenty~-four (24) hour
precipitation event for a permanent channel diversion.

2. Removal of Temporary Diversions. Temporary channel
diversions shall be removed when they are no longer needed to
achieve the purpose for which they were approved as long as
downstream facilities which were being protected are modified or
removed.

3. Plans, Design Data and Specifications.

A. A "stream channel design computation sheet" to be
completed for each proposed temporary or permanent stream channel
diversion.

B. Construction plans showing: (1) A plan view of the area
showing center line profiles of existing stream channel and
proposed location of the temporary or permanent stream channel
(drawn to scale); -

(2) Profiles along the center line of the existing and
temporary or permanent stream channel showing original ground,
proposed and existing stream bottom (drawn to scale);

(3) A cross-section showing original ground limits, bottom
width, side slopes, depth of flow, floodplain configuration; and

(4) Show detailed sequence of installation of temporary oOr
permanent stream channel diversion. :

C. Construction specifications.
D. Maintenance schedule and procedures for maintenance.

{b) Diversions.




1. Design Capacity. Diversions shall have the capacity to
pass safely the peak discharge from the contributing watershed
from a ten (10) year, twenty-four (24) hour precipitation event.

2. Plans, Design Data and Specifications. In addition to
the "Proposed Drainage Plan", there shall also be submitted the
following items concerning diversions:

A. A "Diversion Design Computation Sheet" to be completed
for each proposed diversion

B. Construction plans showing:

(1) A surveyed profile along the center line of the
diversion showing original ground line and proposed diversion
bottom;

(2) Channel cross-section showing the original ground line,
bottom width, side slopes, depth of flow, freeboard and other
pertinent information drawn to scale;

(3) Type soil in which diversion will be excavated. The
soil shall be sampled and classified at intervals five hundred
feet (500'); and

(4) Type and design, if applicable, of the outlet proposed
for each diversion.

C. Maintenance schedule and procedures for maintenance; and
D. Construction and vegetation specifications.

.AB.5. Sediment Control. ' Sediment control structures shall
be constructed in appropriate locations in order to control
sedimentation. All runoff from the disturbed area shall pass
through a sedimentation pond{s) such as, but not limited to,
earth embankment, excavated ponds, gabions, cribs and bench
control systems. In addition to the requirements of this
subsection all such structures shall be designed, constructed and
maintained in accordance with the Handbook unless otherwise
approved.

(a) Design and Construction Requirements.
1. A1l sediment control structures shall be constructed and
certified before beginning of any surface mining activities as

provided for in paragraph (b) of this subsection.

2. All structures shall be located as near as possible to
the disturbed area and out of perennial streams unless the




applicant demonstrates and the direeterCommissioner finds that
there is no other suitable location for such structures.

3. All structures shall have the capacity to store 0.125
Acre/ft. of sediment for each acre of disturbed area in the
structures watershed; provided, that consideration may be given
for reduced storage volume where the preplan and site conditions
reflect controlled placement, concurrent reclamation practices,
or use of on site sediment control measures. The disturbed area
for which the structure is to be designed will include all land
affected by previous surface mining operations that are not
presently stabilized and all land that will be disturbed
throughout the life of the permit.

4. All discharges from sediment control structures shall
not cause a violation of state and federal water quality
standards and shall meet effluent limitations.

5. All structures shall be designed, constructed and
maintained to prevent short-circuiting.

6. All structures shall be cleaned out when the sediment
accumulation reaches sixty percent (60%) of this design capacity.
Clean-out elevation shall be indicated on plans submitted for the
structure. Sediment removal and disposal shall be done in a
manner that minimizes adverse effects on surface and groundwater
guality.

7. All structures shall be designed, constructed and
maintained to meet the following safety standards:

A. Provide a combination of principal and emergency spillways on
embankment structures that will safely discharge a minimum
twenty-five (25) year, twenty-four (24) hour precipitation event.
The principal spillway requirements may be waived by the
direeterCommissioner if the emergency spillway is designed at a
minimum to safely bypass the peak rate of discharge of a twenty-
five (25) year, twenty-four (24) hour frequency storm in an open
channel constructed of nonerodable material and capable of
maintaining sustained flows. If alternate sediment control
structures such as excavated ponds or bench control structures
are utilized in place of embankment structures, these structures
will safely discharge a ten (10) year, twenty-four (24) hour
precipitation event. The emergency spillway or exit channel
shall at least handle a ten (10) year, twenty-four (24) hour
precipitation event;

B. Provide a minimum difference in elevation between principal
spillway and emergency spillway of 1.5 feet and a minimum
difference in elevation between the maximum design flow elevation
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in the emergency spillway and/or exit channel and top of settled
embankment of 1.0 foot;

C. Provide proper stabilization and revegetation of the
embankment; and

D. Avoid organic matter in the foundation and provide for proper
compaction and ensure against excessive settlement by excluding
sod, roots, frozen soil or coal processing wastes from the
embankment.

8. Sediment control structures which impounds water to an
elevation of five feet (5') or more above the upstream toe of the
structure and can have a storage volume of twenty (20) acre-feet
or more; or impounds water to an elevation of twenty feet (20')
or more above the upstream toe of the structure shall be
constructed, inspected and abandoned in accordance to 30 CFR
77.216. In addition to those requirements, the following minimum
standards shall be adhered to:

A. An appropriate combination of principal and emergency
spillways shall be provided to discharge safely the runoff
resulting from a one hundred (100) year, six (6) hour
precipitation event, or a large event specified by the Bepartment
of-Naturai-ReseureesDepartment of Energy:

B. The embankment shall be designed and constructed with a
static safety factor of at least 1.5 or higher safety factor as
designated by the Bepartment-of-Naturai-Reseurces Department of
Energy to ensure long-term stability;

C. Appropriate barriers shall be provided to control
seepage along the conduits that extend through the embankment,
and

D. All inspection reports and approvals shall be provided
to the Director of the Bepartment-ef-Naturai-Resourees Department

of Energy..

9. Discharge Structures. Discharge from temporary OTr
permanent sediment control structures, diversions, stream channel
diversions, etc., shall be controlled by energy dissipators,
riprap channels or other devices approved by the
direeteorCommissioner to reduce erosion, to prevent deepening or
enlargement of stream channels and to minimize disturbance of the
hydrologic balance. Discharge structures shall be designed
according to standard engineering procedures.

(b) Certification. A certification form shall be submitted
to the DBepartment-ef-Natural-Resecureess Department of Energy,
Division of ReetamatienMines and Minerals, for each component
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drainage area system as it is completed and prior to any
disturbance in that component drainage area; provided, that if a
bench control system is the primary sediment control structure
for the operation and the system is constructed progressively
with the mining operation, then the system shall be constructed
and certified in sections of one thousand (1,000) linear feet
(maximum) measured from the active mineral removal area. This
certification must include a map showing exact location of
certified section.

The certification form shall be certified by a person approved by
the direeterCommissioner of the Bepartment-ef-Naturai-Resources
Department of Energy stating that the erosion and sediment
control system(s) is (are) constructed and installed in
accordance with the technical aspects of the approved preplan and
any modifications thereto, as approved by the Bepartment-ef
Naturat-Reseurees Department of Energy.

Any minor change which equals or exceeds the approved system
occurring during construction shall be indicated on "As-built"
plans showing approved design, amount of minor change and
reference points are to be submitted along with the form.

(c) Inspection. A qualified person designated by the
direeterCommissioner shall examine the impoundment at least
quarterly.

(d) Prior to Phase 1 bond release, all sediment control
structures shall be cleaned out so as to meet design storage
capacity for all areas not revegetated and stabilized as approved
by the direeterCommissioner.

-(e)'Abandonment Procedures. Minimum requirements for
abandoning sediment control structures prior to total release of
bond are as follows:

1. Excavated Sediment Pond, Dugout Type. There is no
required abandonment procedure for excavated ponds unless they
have an embankment. If they have an embankment, they shall
follow the abandonment procedures outlined in subparagraph 2,
below.

2. Embankment type sediment dams, embankment type excavated
sediment dams and crib and gabion control structures. Sediment
dams and all accumulated sediment above the dam shall be removed
from the natural drainway if they are built across it. Dams
adjacent to natural drainways shall be abandoned by diverting the
entrance channel to the natural drainways, thus preventing any
future surface runoff from entering the impoundment.




When sediment dams are removed, the natural drainway shall be
returned to its original profile and cross-section as near as
practical. An original profile and cross-section view for the
channel shall be submitted with the drainage plan. The channel
sides and bottom shall be rock riprap. The riprap shall extend
up to the top of the channel. The riprap requirement may be
waived where the bottom and sides of the channel consist of
bedrcck. Those structures to be left in place after final
release of surface mining shall be considered permanent
impoundments and shall be left in accordance with the following
requirements:

A. The request to leave the structure will be made on forms
prescribed by the direeterCommissioner;

B. The request will contain a statement as to the conditions of
the impoundment; and

c. The request will contain a statement signed by the landowner
and the operator asserting that the landowner assumes all
liability for the structure and will inspect it periodically and
maintain it in a safe condition.

3. Bench Contrel Systems. There is no reqguired
abandonment procedure for bench control systems.

4. Revegetation of Disturbed Areas. All are as disturbed
during abandonment of a sediment control structure shall be
seeded and mulched immediately to stabilize the area.

5. Disposal of Waste Material. Waste material shall be
spread over an area designated on the drainage plan in accordance
with these specifications.

A, Provisions shall be made for the diversion or safe
passage of surface water concentrating on the land side of the
spoil bank.

B. . The spoil shall be placed so as not to endanger the
stability of the stream bank and shall not exceed three feet (3')
in height above the natural ground surface, except by special
design. Special designs shall be submitted with the drainage
plan. The finished surface shall slope away from the edge of
the stream or drainway insofar as feasible.

C. Surface of spoil shall not be steeper than two (2)
horizontal to one (1) vertical. If the spoil is spread to the
edge of the stream bank, the stream side slope of the spoil shall
be shaped to join the side slope of the stream bank so loose
spoil will not slide or ercde into the channel.
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38-2-4C. Blasting.

4C.1. General Requirements. Each operator shall comply
with all applicable state and federal laws in the use of
explosives. A blaster certified by the Bepartment-ef-Mines
Department of Energy shall be responsible for all blasting
operations including the transportation, storage and use of
explosives within the permit area. Blasts that use more than
five (5) pounds of explosive or blasting agent shall be conducted
in accordance with this subsection.

4C. 2. Blasting Plan. . Each application for an operation
subject to section 6 of these regulations shall include a
blasting plan. The blasting plan shall explain how the
applicant will comply with the requirements of this subsection.

4C. 3. Public Notice of Blasting Operations. At least ten
(10) days, but not more than thirty (30) days, prior to any
blasting operations, the operator shall publish on a form
prescribed by the direeterCommissioner, a blasting schedule in a
newspaper of general circulation in the county of the proposed
permit area. Copies of the schedule shall be distributed by
certified mail to local governments, public utilities and each
resident within one-half (1/2) mile of the permit area, excluding
drainage structures, haulroads and access roads unless there will
be blasting on or near such structures or roads. The operator
shall republish and redistribute the schedule at least every
twelve (12) months and revise and republish the schedule at least
ten (10) days, but not more than thirty (30) days, prior to
blasting whenever the area covered by the schedule changes or
actual time periods for blasting significantly differ from the
prior announcement. The schedule shall contain at a minimum:

(a) Name, address and telephone number of the operator;

(b) Identification of the specific areas in which blasting
will take place;

(c) Dates and times when explosives are to be detonated;

(d) Methods to be used to control access to the blasting
area; and

(e) Types of audible warning and all clear signals to be
used before and after blasting.

Surface blasting activities incident to underground coal
mining are not subject to the requirements of this paragraph so
long as all residents or owners of dwellings or structures
located within one- half (1/2) mile of the blasting area is
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notified by the operator approximately twenty-four (24) hours
prior to any surface blast.

4C. 4. Blast Record. The format for the arrangement and
the recording of items in the blasting log book is to be on forms
approved by the direeterCommissioner. A blasting log book shall

be kept current daily and is to be made available at the
operation for inspection by the direeterCommissioner and upon
written request by the public.

The blasting log shall include any seismograph reports and shall
be retained for three (3) years and shall include at a minimum
the following data:

(a) Name of permittee, operator or other person conducting
the blast:;

(b) Location, date and time of blast:

(c) Name, signature and certification number of blaster-in-
charge;

(d) Identification of nearest structure not owned or leased
by the operator and direction and distance, in feet, to such
structures;

(e) Weather conditions:

(f) Type of material blasted;

(g) Number of holes, burden and spacing;

-(h) Diameter and depth of holes;

(i) Types of explosives used;:

(j) Total weight of explosives used;

(k) Maximum weight of explosives detonated within any eight
(8) millisecond period;

(1) Method of firing and type of circuit;

(m) Type and length of stemming;

(n) If mats or other protections were used;

(o) Type of delay detonator used and delay periods used;

(p) Seismggraph records shall include but not be limited to:
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1. Seismograph reading, including exact location of
seismograph and its distance from the blast;

2. Name of person taking the seismograph reading;

3. Name of person and firm analyzing the seismograph
record;

4. Type of instrument, sensitivity and calibration signal

or certification of annual calibration.

(g) Shot location;

(r) Sketch of delay pattern; and
(2) Reasons and conditions for unscheduled blasts.
4C.5. Blasting Procedures.

(a) All blasting shall be conducted only during daytime
hours, between sunrise and sunset; provided, that based on public
requests or other consideration, including the proximity to
residential areas, the direeterCommissioner may specify more
restrictive time periods. No blasting shall be conducted on
Sunday. Blasting may not be conducted at times different from
those announced in the blasting schedule except in emergency
situations where rain, lightning or other atmospheric conditions,
or operator or public safety requires unscheduled detonations.

(b) Safety precautions.

1. , Three (3) minutes prior to blasting, a warning signal
audible to a range of one-half (1/2) mile from the blast site
will be given. This preblast warning shall consist of three (3)
short warning signals of five (5) seconds duration with five (5)
seconds between each signal. One (1) long warning signal of
twenty (20) seconds duration shall be the "all clear"

signal;

2. All approaches to the blast area shall be guarded
against unauthorized entry prior to and immediately after
blasting; and

3. All charged holes shall be guarded and posted against
unauthorized entry. :

(c) A maximum air blast level of one hundred twenty-eight
(128) decibel linear peak shall not be exceeded at any residence
or occupied structure within one-half (1/2) mile of the blasting
site other than operational facilities of the mine.
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(d) Use of explosives: Surface blasting requirements.
Flyrock, including blasted material traveling along the ground,
shall not be cast from the blasting vicinity more than half the
distance to the nearest dwelling or other occupied structure and
in no case beyond the bounds of the area under permit, or beyond
the area of regulated access regquired under paragraph (b) of this
section.

Access to the area shall be controlled to prevent the
presence of livestock or unauthorized personnel during blasting
and until an authorized representative of the person who conducts
the surface mining activities has reasonably determined;

1. That no unusual circumstances exist such as imminent
slides or undetonated charges, etc.; and

2. That access to and travel in or through the area can be
safely resumed.

(e) If required by the direeterCommissioner, air blast
levels will be measured by an instrument with a linear frequency
response range of 6Hz to 200 Hz or greater.

(£) No blasting within five hundred (500) feet of an
underground mine not totally abandoned shall be permitted except
with the concurrence of the West Virginia Department-ef-Miness
Department of Energy the operator of the underground mine and
MSHA. The direeterCommissioner may prohibit blasting on
specific areas where it is deemed necessary for the protection of
public or private property or the general welfare and safety of
the public.

(g) The operator may use the following scaled distance
formulas to determine the allowable maximum weight of explosives
to be detonated in any eight millisecond period without seismic
monitoring: W = (D/50)2 if the nearest structure is within three
hundred (300) feet, W = (D/55)2 if the nearest structure is
between three hundred (300) and five thousand (5,000) feet, or W
= (D/65)2 if the nearest structure is greater than five thousand
(5,000) feet from the blast. "W" represents the maximum weight
of explosives in pounds that can be detonated in any eight (8)
millisecond period and "D" represents the distance in feet from
the nearest protected structure.

(h) The scaled distance formulas need not be used if a
seismograph record at the nearest protected structure is obtained
and maintained for every blast. The peak particle velocity in
inches per second in any one of the three mutually perpendicular
directions shall not exceed the following values at any protected
structure: 1.25 if the structure is within three hundred (300)
feet, 1.0 if the structure is between three hundred (300) and
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five thousand (5,000) feet, and 0.75 if the structure is greater
than five thousand (5,000) feet from the blast site.

(i) The direeterCommissioner, based on the physical
conditions of the site and in order to prevent injury to persons
or damage to property, may require a seismograph recording of any
or all blasts.

(j) Protected structures include any dwellings, public
buildings, schoeols, churches or community or institutional
buildings outside the permit area in addition to those identified
in 2.105 unless they are owned by the permittee. Structures
owned by the permittee and leased to another person without a
written waiver by the lessee are also protected.

(k) The Director may waive the provisions of 4C.5.(g) and
4C.5.(h) of the Rules and Regulations in regard to the protection
of gas or ©0il wells, liquid or gas transmission lines, and other
utility transmission structures provided all of the following
criteria are met:

(1) The Permittee obtains a statement from the owner and
when appropriate the operator of said structure, waiving the
provisions of 4C.5.(g) and (h).

(2) The Permittee submits a blasting plan detailing the
protective measures to be taken in lieu of 4C.5.(g) and 4C.5.(h)
and supporting documentation for those protective measures.

(3) Permittee shall submit an approval by the owner of the
structure of alternative protective measures.

(4)'Approval for the use of such alternative measures is
obtained from the direeteorCommissioner prior to the use of those
measures in lieu of 4C.5.(g) or (h).

(1) Alternative measures %taken under 4C.5.(k) shall not
reduce the level of protection for other structures below the
levels provided for in 4C.5.(g) and (h).

4C.6. Certified Blasting Perscnnel. Each person
responsible for blasting operations shall possess a wvalid
certification from the direeterCommissioner of the West Virginia
bepartment-of-Mines Department of Energy.

4C.7. Preblast Survey. The operator shall inform all
residents or owners of manmade dwellings or structures located
within one-half (1/2) mile of the permit area on how to request a
preblast survey at least thirty (30) days prior to initiation of
blasting. For purposes of this section, drainage structures,
haulroads and access roads are not considered part of the permit
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area unless blasting is necessary for construction.
Requirements for a preblasting survey shall be governed by the
following:

(a) Upon a written request to the direeterCommissioner by a
resident or owner of a manmade dwelling or structure that is
located within one-half (1/2) mile of the permit area, the
operator shall conduct a preblast survey of the dwelling or
structure and submit a report of the survey to the
direeterCommissioner. If a structure is added to or renovated
subsequent to a preblast survey, then upon request, a survey of
such additions and/or renovation shall be performed in accordance
with this section;

(b) The applicant or permittee shall conduct the survey to
determine the condition of the dwelling or structure, and to
document any preblasting damage and to document other physical
factors that could reasonably be affected by the blasting.
Assessments of the preblasting condition of structures such as
pipes, cables, transmission lines, wells and water systems shall
be based on the exterior or ground surface conditions and other
readily available data. Special attention shall be given to the
preblasting condition of wells and other water systems; and

(c) A written report of the survey shall be prepared and
signed by the person or persons approved by the
direeterCommissioner who conducted the survey. Copies of the
report shall be provided to the person requesting the survey and
to the direeterCommissioner.

(d) Surveys requested more than ten (10) days before the
planned initiation of blasting shall be completed before blasting
'is initiated.

(e) Any person who requests a survey who disagrees with the
results of the survey may submit a detailed description of the
specific areas of disagreement.

38-2-4D. Postmining Land Use.

4D.1. General. All disturbed areas shall be restored in
a timely manner to conditions that are capable of supporting the
uses which they were capable of supporting before any mining or
higher or better uses achievable under the criteria and
procedures of this subsection.

4D.2. Determining Premining Use of Land. The premining
uses of land to which the postmining land use is compared shall
be those uses which the land previously supported if the land had
not been previously mined and had been properly managed. The
postmining land use for land that has been previously mined and
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not reclaimed shall be judged on the basis of the land use that
existed prior to any mining; provided, that if the land cannot be
reclaimed to the land use that existed prior to any mining, the
postmining land use shall be judged on the basis of the highest
and best use that can be achieved which is compatible with
surrounding areas and does not require the disturbance of areas
previously unaffected by mining.

The postmining land use for land that has received improper
management shall be judged on the basis of the premining use of
surrounding lands that have received proper management. If the
premining use of the land was. changed within five (5) years of
the beginning of mining, the comparison of postmining use to
premining use shall include a comparison with the historic use of
the land as well as its use immediately preceding mining.

The applicant shall submit a narrative of land capability and
productivity, which analyzes the premining land-use description
in accordance with 28-6-1122A-3-10(a)2 of the Act.

4D.3. Land Use Categories. Change from one land use
category to another in premining to postmining constitute an
alternate land use and the operator shall meet the requirements

of section 4D.4. and all other applicable sections of these
rules and regulations. Land use is categorized in the following
groups.

{a) Heavy Industry. Manufacturing facilities, power

plants, airports or similar facilities;

{(b) Light Industry and Commercial Services. Office
buildings, stores, parking facilities, apartment houses, motels,
hotels or similar facilities:;

(c) Public Services. Schools, hospitals, churches,
libraries, water treatment facilities, solid waste disposal
facilities, public parks and recreation facilities, major
transmission lines, major pipelines, highways, underground and
surface utilities and other servicing structures and
appurtenances;

(d) Residential. single and multiple-family housing (other
than apartment houses) with necessary support facilities.
Support facilities may include commercial services incorporated
in and comprising less than five percent (5%) of the total land
area of housing capacity, associated open space and minor vehicle
parking and recreation facilities supporting the housing;

(e) Cropland. Land used primarily for the production of
cultivated and close-growing crops for harvest alone or in
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association with sod crops. Land used for facilities in support
of farming operaticns are included;

(£f) Rangeland. Includes rangelands and forestlands which
support a cover of herbaceous or scrubby vegetation suitable for
grazing or browsing use;

(g) Hayland or pasture. Land used primarily for the long-
term production of adapted, domesticated forage plants to be
grazed by livestock or cut and cured for livestock feed:

(h) Forestland. Land with at least a twenty-five percent
(25%) tree canopy or land at least ten percent (10%) stocked by
forest trees of any size, including land formerly hawving had such
tree cover and that will be naturally or artificially reforested;

(1) Commercial Woodland. Where forest cover 1s managed for
commercial production of timber products;

(j) Impoundments of water. Land used for storing water for
beneficial uses such as stock ponds, irrigation, fire protection,
recreation or water supply;

(k) Fish and wildlife habitat and recreation lands.
Wetlands, fish and wildlife habitat, and areas managed primarily
for fish and wildlife or recreation; or

(1) Combined uses. Any appropriate combination of land
uses where one land use is designated as the primary land use and
one or more other land uses are designated as secondary land
uses. :

‘4D . 4. Criteria for Approving Alternative Postmining Use of
Land. An alternative postmining land use may be approved by the
direeterCommissioner after consultation with the landowner or the
land management agency having jurisdiction over state or federal
lands if the criteria contained in this paragraph for higher or
better uses are met:

(a) There is a reasonable likelihood for achievement of the
proposed use;

{b) The use does not present any actual or probable hazard
to the public health or safety or threat of water diminution or
pollution; and

(¢) The proposed postmining use is not impractical or
unreasonable, inconsistent with applicable land use policies or
plans, going to involve unreasonable delays in implementation or
is in violation of any applicable law.
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38-2-4E. Fish and Wildlife Considerations.

4E.1. Lands Inquiry. Prior to the issuance of an SMA
number and as a part of the lands unsuitable inguiry, the
direeterCommissiocner, after consultation with other appropriate
agencies, shall make a determination as to the necessity for a
study of the potential impacts of the proposed operation on the
fish and wildlife rescurces of the affected area. If such a *
study is determined to be necessary, the Reelamatien-Division of
Mines and Minerals in consultation with the Wildlife Division and
such other agencies as deemed necessary, shall determine the
level of detail and area of such studies.

4E.2. Protection of Fish, Wildlife and Related
Environmental Values.

{(a) A person who conducts surface mining activities shall
promptly report to the direeterCommissioner the presence in the
permit area of any critical habitat of a threatened or endangered
species listed by the Secretary of the Interior, any plant or
animal listed as threatened or endangered by the State, or any
bald or golden eagle, of which that person becomes aware and
which was not previously reported to the direeterCommissioner by
that person.

(b) Each person who conducts surface mining activities to
the extent possible using the best technology currently available
shall:

1. Restore, enhance where practicable or maintain natural
riparian vegetation on the banks or stream, lakes and other
wetland areas;

2. Afford protection to aquatic communities by avoiding
stream channels as required or restore stream channels as :
required;

3. Restore, enhance where practicable or avoid disturbance
of habitats of unusually high value for fish and wildlife;

4. Ensure the electric power lines on the permit area and
incidental to surface mining activities are designed and
constructed to minimize electrocution hazards to raptors unless
the direetorCommissioner determines that such requirements are
unnecessary;

5. Design fences, overland conveyors and other potential
barriers to permit passage of large mammals unless the
direeterCommissioner determines that such requirements are
unnecessary;




6. Where cropland is to be the postmining land use, and
where appropriate for wildlife and crop management practices, the
operator shall intersperse the fields with trees or hedges or
fence rows throughout the harvested area to break up large blocks
of monoculture and to diversify habitat types for birds and other
animals; and

7. Where residential, public service, or industrial uses
are to be the postmining land use, and where consistent with the
approved postmining land use, the operator shall intersperse
reclaimed lands with greenbelts utilizing species of grass,
shrubs and trees useful as food and cover for wildlife.

4E.3. Habitat Development. Where fish and wildlife
habitats are proposed as the postmining land use, the following
will be required:

(a) All applicable requirements of these requlations shall
be met with regard to adequate vegetation cover for bond release
purposes:

(b) Plant species shall be selected on the basis of the
following;

1. Nutritional wvalue for fish and wildlife:
2. Uses for cover value for fish and wildlife;

3. Ability to support and enhance habitat after bond
release; and

4.  Distribute plant groupings to maximize habitat
improvement such as edge effect and cover or such other benefits
that may be desired.

(c) Experimental wildlife planting may be conducted in lieu
of the above when approved by the direeterCommissioner and
conducted under the guidance of an approved wildlife bioclogist.

38-2-4F. Revegetation.

(a) Objective. To quickly establish a vegetative cover on
all disturbed areas to minimize erosion, provide economic
benefits and restore aesthetic appeal. Revegetation will be
concurrent with the operation as mining and backfilling
progresses and be carried out in a manner that encourages a
prompt vegetative cover and recovery of productivity levels
compatible with the approved postmining land use.

(b) Achie;ement. Flants that will give a quick permanent
cover and enrich the soil shall be given priority. A temporary
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cover shall be established as contemporaneocusly as practicable
with backfilling and grading until a permanent cover is
established in accordance with the Act and these rules and
regulations. A temporary or permanent cover shall be egtablished
by the end of the first growing season and a permanent cover
shall be established by the end of the second growing season.

(c) General Requirements. Each operator shall establish on
all affected land a diverse, effective and permanent vegetation
cover of the same seasonal variety native to the area of
disturbed land or species that supports the approved postmining
land use. The vegetative cover shall be capable of stabilizing
the so0il surface from erosion.

(d) All revegetation shall be in accordance with the preplan
and carried out in a manner that encourages a prompt vegetative
cover and recovery of productiviiy levels compatible with the
approved postmining land use and in accordance with the Handbook
or other technical guides as approved by the
direeterCommissiconer.

(e) Vegetative cover shall be considered of the appropriate
seasonal variety when it consists of a mixture of species of
equal or superior utility for the approved postmining land use
when compared with the utility of naturally-occurring vegetation
during each season of the year. All revegetation mixtures must
include at least one herbaceous legume species.

(f) If both the premining and postmining land uses are
cropland, planting of the crops normally grown will meet the
requirements of paragraph 4F.1l.(a).

(g) Rills and gullies which form in areas that have been
regraded and topsoiled and which either (1) disrupt the approved
postmining land use or the reestablishment of the vegetative
cover; or (2) cause or contribute to a violation of water quality
standards for receiving stream; shall be filled, regraded, or
otherwise stabilized, topsoil shall be replaced, and the areas
shall be reseeded or replanted.

4F.2. Minesoil Characteristics. Fertility, acidity and
stoniness, together with steepness of slope, shall be used in the
characterization of minesoils for the purpose of establishing
vegetation. Premining overburden sampling and analysis or
previous experience and correlation data, shall be submitted with
the preplan for all acid-producing seams. The plan shall
identify toxic strata and provide planned handling and final
placement for acid strata.

Overburden aﬁélysis is to be in accordance with standard
procedures outlined in Environmental Protection Agency Manual No.
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600/2-78-054 (Field and Laboratory Methods Applicable to
Overburdens and Minesoils) or other methods approved by the
Director.

4F.3. Function of Annual and Biennial Cover Crops. On
areas where excessive erosion is likely to occur, rapid
establishment of vegetative cover shall be required. Immediate
seeding of approved annuals and biennials on such areas shall be
considered as a means for achieving temporary vegetative cover
only.

4F.4. Development of Planting Plan. Planting plans will be
a part of the premining and reclamation plan and shall contain
the following:

(a) A prediction of the minesoil character and the basis for
the same;

(b) Treatment to neutralize acidity:
{c) Mechanical seed bed preparation;
(d) Rate and analysis of fertilization:
(e) Rates and types of mulch;

(f) Perennial vegetation including herbaceous and woody
plants where appropriate, rate and species;

{(g) Areas to be planted or seeded to trees and shrubs;

(h), Land use objective; and

(i) Maintenance schedule if appropriate.

4F.5. Substitute species. Other species of trees, shrubé
grasses, legumes or vines may be substituted for native species

if approved by the direeterCommissioner and meet the following
conditions:

(a) The species are necessary to achieve a quick, temporary,
and stabilizing cover that aids in controlling erosion and
measures to establish permanent vegetation are included in the
approved plan;

{(b) The species are compatible with the plant and animal
species of the region and will achieve the approved postmining
land use; and

(c) The species meet the requirements of applicable gstate
and federal seed or introduced species statutes.




4F.6. Postmining Soil Analysis. Tests for minesoil
acidity, expressed as pH, shall be made after final grading and
before seeding or planting. Minesoil tests shall be conducted in
a representative manner utilizing accepted field indicators or
other approved techniques. Minesoils which have a past history
of or the potential of producing acidic chemical characteristics
that could restrict vegetation establishment shall be analyzed by
a qualified soil laboratory. The results of these tests shall be
filed with the final planting plan along with any determination
which would promote establishment of vegetation.

4F.7. Minimum Requirements of Soil Amendments.

(a) 60C 1lbs/ac 10~20-10 or 10-20-20 fertilizer or
equivalent. Fertilizer rates based on scil analysis conducted by
a qualified lab may be substituted for the minimum fertilizer
rates.

(b) Lime shall be required where soil pH is less than 5.5.
Lime rates shall be such that a standard soil pH of 6.0 will be
achieved.

(c) Mulch Specifications: Mulch shall be used on all
disturbed areas. Approved materials and minimum rates to be
applied are as follows:

Material Rate/Acre

Straw or hay 1 1/2-2 tons materials may be
' anchored with asphalt emulsion
or other techniques approved by
the direeterCommissioner.

Hydromulch 1,000 1bs.
Shredded Bark 50 cubic yards
The fellowing materials may be used with wood fiber or wood

cellulose on a limited basis upon approval by the
direetorCommissioner.

Minimum Rate/Acre for Wood

Material Rate/Acre

Fiber or Wood Cellulose

Genagua 743 25 gallons 500 1bs.

Curasol AK or HA 25 gallons 500 1bs.




Aerospray 70 25 gallons 500 1lbs.
4F.8. Standards for Evaluating Vegetative Cover.

{a) Final Planting Report. The report shall be submitted to
the direeterCommissioner within sixty days (60) after Phase 1
bond reduction and contain the actual acreage planted including
application rates of soil amendments, seed and seedlings.
Minimum rates of fertilizer shall apply unless substitute rates
are approved and supported by soil tests from a qualified
laboratory.

(b) A variance on a 1imi¥ed basis of the rate and species of
seed and seedlings from those proposed in the reclamation plan
may be granted upon prior approval by the direeterCommissioner.

(c) Time for Inspection. Prior to the recognized spring and
fall planting seasons, the operator shall review all disturbed
areas. The operator shall then cause those areas deficient of
vegetative cover to be retreated (graded, seeded, planted,
mulched, limed, etc.) to establish a satisfactory stand of
vegetation.

(d) Standards for Perennials. Standards for legumes and
perennial grasses shall require at least a ninety percent {90%)
ground cover. Substandard areas shall not exceed one-fourth
(1/4) acre in size nor total more than ten percent (10%) of the
area seeded. The periocd of extended responsibility under the
performance bond requirements starts after the last year of
augmented seeding, fertilizing, irrigation or other work and
continues for not less than five (5) growing seasons; provided,
that exceptions may be authorized by the direeterCommissioner
under the following standards:

1. For areas to be developed for industrial or residential
use less than two (2) years after regrading is completed, the
ground cover of living plants shall not be less than required to
control erosion; and

2. For areas to be used for cropland, success in
revegetation of cropland shall be determined on the basis of crop
production from the mined area. Crop production from the mined
area shall be equal to or greater than that of the approved
standard for the last two (2) consecutive growing seasons of the
five growing season liability period. The applicable five
growing season period of responsibility for revegetation shall
commence at the date of initial planting of the crop being grown.

(e) Standards for Forestland and/or Wildlife. On areas to
be developed for forestland and/or wildlife use, success of
vegetation shall be determined on the basis of tree and shrub




survival and ground cover. Standards for woody plants shall
require a seventy percent (70%) establishment of ground cover of
legumes and perennial grasses, and four hundred fifty (450) trees
(including volunteer tree species) and/or planted shrubs per
acre, comprising a satisfactory vegetation ground cover
sufficient to control erosion.

Substandard areas shall not exceed one-fourth (1/4) acre in size
nor total more than twenty percent (20%) of the area seeded or
planted. Provided, that where a wildlife planting plan has been
approved by a professional wildlife biclogist and proposes a
stocking rate of less than four hundred fifty (450) trees or
shrubs per acre the standard for revegetation shall meet those
standards contained in 4F.8.(d).

(f) Standards for Commercial Woodland. This subsection sets
forth forest resource conservation standards for reforestation
operations to ensure that a cover of commercial tree species,
sufficient for adequate use of the available growing space, is
established after surface mining activities.

1. Stocking, i.e. the number of stems per unit area, will
be used to determine the degree to which space is occupied by
well-distributed, countable trees.

2. The following are the minimum performance standards for
areas where commercial woodland is the approved postmining land
use;

A. The area shall have a minimum stocking of six hundred (600)
trees per acre;

B. A minimum of seventy-five percent (75%) of countable trees
shall be commercial tree species as reflected in the approved
planting plan; and

C. Upon request for bond release, the number of trees and the
ground cover shall be determined approved by the
direeterCommissioner when the survival is equal to or greater
than four hundred fifty (450) trees per acre and there is seventy
percent (70%) herbaceocus cover.

{g) Standards for success shall be based on statistically
valid sampling techniques found in the handbook to evaluate
ground cover and stocking. The success standard is ninety percent
(90%) statistical confidence interval and a one-sided test with a
0.10 alpha error in data analysis and in the design of sampling
technigues.
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(h) A determination of the required levels of productivity
for pasture and grazing land shall be determined utilizing
sampling and analysis techniques set forth in the Handbook.

4F.9. Vegetation Inspection Report. In no instance shall
the direeterCommissioner conduct an official vegetative cover
evaluation until the planting and seeding concerned has survived
two (2) years after the last augmented seeding.

A vegetation inspection report shall be prepared by the
directorCommissioner and filed following the inspection to
determine that the above evaluative standards have been complied
with. If acceptable, the direeterCommissioner shall then release
an additional twenty-five percent (25%) of the bond or
collateral.

4F.10. Final Inspection Report. Upon expiration of five
{(5) growing seasons following the date of the last augmented
seeding or planting and upon request by the operator for final
bond release, a final vegetation evaluation shall be made by the
inspector. If it is determined at that time that the provisions
of these regulations have been met, a final inspection report
shall be filed by the inspector and remainder of the bond
released.

38-2-4G. Prime Farmlands.

4G.1., Applicability. Surface operations conducted on prime
farmlands shall comply with all requirements set forth in the Act
and these regulations.

4G.2. Identification of Prime Farmland. Prime farmland
shall be identified on the basis of so0il surveys submitted by the
applicant. The direeterCommissioner also may require data on
drainage, flood control and subsurface water management.

The requirement for submission of soil surveys may be waived
by the direeterCommissioner if the applicant can demonstrate
according to the procedure outlined in

4G.3. of this section that no prime farmlands are involved.
Soil surveys shall be conducted according to standards of the
Naticonal Cooperative Soil survey, which includes the procedures
set forth in the United States Department of Agriculture
Handbooks 436 (Soil Taxonomy) and 18 (Scil Survey).

4G.3. Negative Determination of Prime Farmland.

The land shall not be considered as prime farmland where the
applicant can demonstrate one or more of the following
situations:




(a) Lands within the proposed permit boundaries have been
used for production of cultivated crops for less than five (5)
years out of twenty (20) years preceding the date of the permit
application; provided, that for lands obtained after passage of
the Act (PL 9587) and retired from farming, the twenty (20) years
shall precede the date of acquisition, including purchase, lease
or option, of lands, for the purpose of mining.

(b) The slope of a land within the permit area is ten
percent (10%) or greater;

(c¢) Other factors exist,. such as a very rocky surface, or
the land is frequently flooded during the spring or fall season
more often than once in two (2) years, which clearly places all
land within the area outside the purview of prime farmland; or

{(d) A written notification based on scientific findings and
s0il surveys that land within the proposed mining area does not
meet the applicability requirements for prime farmlands and is
submitted to the direeterCommissioner by a qualified person other
than the applicant, and is approved by the direeterCommissioner.

4G.4. Plan for Restoration of Prime Farmland.

The applicant shall submit to the direeterCommissioner a plan for
the mining and restoration of any prime farmland within the
proposed permit boundaries. This plan shall be used by the
direetorCommissioner in judging the technological capability of
the applicant to restore prime farmlands. This plan shall
include:

(a) A description of the original undisturbed soil profile,
as determined from a soil survey, showing the depth and thickness
of each of the soil horizons that collectively constitute the
root zone of the locally adapted crops and are to be removed,
stored and replaced;

{b) The proposed method and type of eguipment to be used for
removal, storage and replacement of the soil in accordance with
Section 4G.5. of these regulations; :

(c) The location of areas to be used for the separate
stockpiling of the soil and plans for soil stabilization before
redistribution;

(d) If applicable, documentation such as agricultural school
studies or other scientific data from comparable areas that
supports the use of other suitable material;

{e) Planéffor seeding or cropping the final graded mine land
and the conservation practices to contreol erosion and
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sedimentation during the first twelve (12} months after regrading
is completed; and

(f) Available agricultural school studies, company data or
other scientific data for comparable areas that demonstrate that
the applicant using his proposed method of reclamation will
achieve, within a reasonable time, equivalent or higher levels of
yield after mining as existed before mining.

4G.5. Special Requirements. For all prime farmlands to be
mined and reclaimed, the applicant shall meet the following
special reqguirements: -

(a) All soil horizons to be used in the reconstruction of
the soil shall be removed before drilling, blasting or mining to
prevent contaminating the soil horizons with undesirable
materials. Where removal of scil horizons result in erosion that
may cause air and water pollution, the direeterCommissioner shall
specify methods of treatment to control erosion of exposed
overburden the operator shall:

1. Remove separately the entire A horizon or other suitable
soil materials which will create a final soil having an equal or
greater productive capacity than that which existed prior to
mining in a manner that prevents mixing or contamination with
other material before replacement:

2. Remove separately the B horizon of the natural soil or a
combination of B horizon and underlying C horizon or other
suitable soil material that will create a reconstructed root zone
of equal or greater productive capacity than that which existed
prior to mining in a manner that prevents mixing or contamination
with other material; and

‘3. Remove separately the underlying C horizons or other
strata, or a combination of such horizons or other strata to be
used instead of the B horizon that are of equal or greater
thickness and that can be shown to be equal or more favorable for
plant growth than the B horizon, and that when replaced will
create in the reconstructed soill a final root zone of comparable
depth and quality to that which existed in the natural soil.

(b) If stockpiling of soil horizons is allowed by the
Director in lieu of immediate replacement, the A horizon and B
horizon must be stored separately from each other. The
stockpiles must be placed within the permit area and where they
will not be disturbed or exposed to excessive erosion by water or
wind before the stockpiled horizons can be redistributed on
terrain graded to final contour. Stockpiles in place for more
than thirty (30) days shall be protected from erosion;
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(c) Replace the material from the B horizon or other
suitable material specified in these regulations;

(d) Replace the A horizon or other suitable soil materials
which will create a final socil having an equal or greater
productive capacity than existed prior to mining; and

(e) Apply nutrients and soil amendments as needed to
establish quick vegetative growth.

4G.6. Revegetation. Each person who conducts surface coal
mining and reclamation operations on prime farmland shall meet
the following revegetation requirements during reclamation:

(a) Following soil replace, that person shall establish a
vegetative cover capable of stabilizing the soil surface with
respect to erosion. All vegetation shall be in compliance with
the plan approved pursuant to section 4F and carried out in a
manner that encourages prompt vegetative cover and recovery of
productive capacity. Seeding and planting of disturbed areas
shall be conducted during the first normal period for favorable
planting conditions after final preparation. Suitable mulch and
other soil stabilizing practices shall be used on all regraded
and topsciled areas:

(b) Within a time period specified in the permit, but not to
exceed ten (10) years after completion of backfilling and rough
grading, any portion of the permit area which is prime farmland
must be used for crops commonly grown such as corn, soybeans,
cotton, grain, hay, sorghum, wheat, cats, barley or other crops
on surrounding prime farmland. The crops may be grown in
rotation with hay or pasture crops as defined for cropland. The
direeterCommissioner may approve a crop use of perennial plants
for hay where this is a common long term use of prime farmland
soils in the surrounding area. The level of management shall be
eqguivalent to that on which the target yields are based; and

{c) Measurement of success in prime farmland revegetation
will be determined based upon the techniques approved in the
permit. As a minimum, the following standards shall be met:

1. Average annual crop production shall be determined based
upon a minimum of three (3) years data. Crop production shall be
measured for the three (3) years immediately prior to release of
bond;

2. Revegetation on prime farmland shall be considered a
success when the adjusted three (3) year average annual crop
production is eguivalent to, or higher than, the predetermined
target level of crop production specified in the permit; and
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3. Adjustment for weather induced variability in the annual
mean crop production may be permitted by the
direeterCommissioner.

38-2-4H. Bonding.

4H.1. Requirements. An operator shall not conduct surface
mining operations which result in disturbed area prior to such
area being bonded in accordance with section 12 of the Act and
this section.

4H.2. Period of Liability. The direeterCommissioner may
approve selective husbandry practices, excluding augmented
seeding, fertilization or irrigation, without extending the
period of bond liability if the permittee can demonstrate that
discontinuance of such measures after the liability peried
expires will not reduce the probability of permanent revegetation
success.

Approved practices may include pest and vermin control, pruning
and repair of any rills and gullies and any reseeding and/or
transplanting specifically necessitated by such actions, but
shall be normal conservation practices within the region for
unmined lands having land uses similar to the approved postmining
land use of the area covered by the bond.

4H.3. Terms and Conditions of the Bond.
(a) The surety shall be subject to the following conditions:

1. The surety will give prompt notice to the permittee and
the direeterCommissioner of any notice received or action filed
alleging the insolvency or bankruptcy of the surety, or alleging
any violations of regulatory requirements which could result in
suspension or revocation of the surety's license to do business:

2. In the event the surety becomes unable to fulfill its
obligations under the bond for any reason, notice shall be given
immediately to the permittee and the direecterCommissioner; and

3. Upon the incapacity of a surety by reason of bankruptcy,
insolvency or suspension or revocation of its license, the
permittee shall be deemed to be without bond coverage in
violation of Section 3211 of the Act. The Director shall issue a
notice of violation against any operator who is without bond
coverage.

The notice shall specify a reasonable period to replace bond
coverage not to exceed ninety (90) days. During this period the
direeterCommissioner shall conduct weekly inspections to ensure
continuing compliance with other permit requirements, the
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regulations and the Act. Such notice of violation, if abated
within the period allowed, shall not be counted as a notice of
viclation for purposes of civil or criminal penalties determining
a "pattern of willful violations" and need not be reported as a
past violation in permit applications. If such a notice of
viclation is not abated in accordance with the schedule, a
cessation order shall be issued.

{(b) Collateral bonds, except for letters of
credit, shall be subject to the following conditions:
1. The difeetefCommissibner shall obtain possession of and

keep in custody all collateral deposited by the applicant, until
authorized for release or replacement;

2. The direetorCommissioner shall wvalue collateral at their
current market wvalue, not face wvalue;

3. The direetorCommissioner shall require that certificates
of deposit be assigned to the Bepartment-ef-Naturail-Reseureess
Department of Energy in writing, and reflect this assignment upon
the books of the bank issuing such certificates;

4. The direeterCommissioner shall not accept an individual
certificate for a denomination in excess of maximum insurable
amount as determined by F.D.I.C. and F.S.L.I.C.:

5. The direetorCommissioner shall require the banks issuing
these certificates to waive all rights of setoff or liens which
it has or might have against those certificates:;

6. The direeterCommissioner shall only accept certificates
of deposit in a bank in this state; and

7. The direeterCommissioner shall require the applicant to
deposit sufficient amounts of certificates of deposit, to assure
that he will be able to liquidate those certificates prior to
maturity, upon forfeiture, for the amount of the bond required.

(c) Letters of credit shall be subject to the following
conditions:

1. The letter may only be issued by a bank organized or
authorized to do business in the State of West Virginia;

2. Letters of credit shall be irrevocable during their
terms. The direeterCommissioner may approve the use of letters
of credit as security in accordance with a schedule approved with
the permit. Any bank issuing a letter of credit for the purposes
of this paragraph shall notify the direeterCommissioner in
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writing at least ninety (90) days prior to the maturity date of
such letter of credit or the expiration of the letter of credit
agreement. Letters of credit utilized as securities in areas
requiring continucus bond coverage shall be forfeited and
collected by the Cffice of Attorney General, if not replaced by
other suitable evidence of financial responsibility at least
thirty (30) days before the expiration date of the letter of
credit agreement;

3. The letter must be payable to the bepartment-eof-Naturail
Reseurees Department of Energy in part or in full upon demand and
receipt from the direeterCommissioner of a notice of forfeiture:;

4. The direeterCommissioner shall not accept a letter of
credit in excess of ten percent (10%) of the bank's capital
surplus account as shown on a balance sheet certified by a
Certified Public Accountant;

5. The direetorCommissioner shall not accept letters of
credit from a bank for any person, on all permits held by that
perscon, in excess of three times the company's maximum single
obligation as provided by State law;

6. The direeterCommissioner shall provide in the indemnity
agreement that the amount shall be confessed to judgment upon
forfeiture; and

7. The bond shall provide that:

A. The bank will give prompt notice to the permittee and the
direeterCommissioner of any notice received or action filed
alleging the insolvency or bankruptcy of the bank, or alleging
any violations of regulatory requirements which could result in
suspension or revocation of the bank's charter of license to do
business;

B. In the event the bank becomes unable to fulfill its
obligations under the letter of credit for any reason, notice
shall be given immediately to the permittee and the
direetorCommissioner; and

C. Upon the incapacity of a bank by reason of bankruptcy,
insolvency or suspension or revocation of its charter or license,
the permittee shall be deemed to be without bond coverage in
violation of section 2211 of the Act. The direeterCommissioner
shall issue a notice of violation against any operator who is
without bond coverage. The notice shall specify a reasonable
period to replace bond coverage, not to exceed ninety (90) days.
During this period the direeterCommissioner shall conduct weekly
inspections to ensure continuing compliance with other permit
requirements, the regulatory program and the Code of West
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Virginia. Such notice of violation, if abated within the period
allowed, shall not be counted as a notice of wviolation for
purposes of determining a "pattern of willful wviolations" and
need not be reported as a past violation in permit applications.
If such a notice of vioclation is not abated in accordance with
the schedule, a cessation order shall be issued.

(d) The estimated bond value of all collateral posted as
bond assurance under 4H.3.(b)(c) and (d) shall be subject to a
margin bond wvalue to market value ratio as determined by the
direetorCommisgioner. This margin shall reflect legal and
liquidation fees, as well as value depreciation, marketability
and fluctuations which might affect the net cash available to the
direeterCommissioner in performing reclamation. The bond value
of collateral may be evaluated at any time, but shall be
evaluated as part of permit renewal. In no case shall the bond
value exceed the market wvalue.

4H.4. Escrow Bonding.

(a) The direeterCommissioner may authorize the operator to
supplement a bonding program through the establishment of an
escrow account deposited in one or more federally insured
accounts payvable on demand only to the diresterCommissioner or
deposited with the direeterCommissioner directly. Contributions
to the account may be based on acres affected or tons of coal
produced or any other rate approved by the direeterCommissioner.
In all cases, the total bond including the escrow amount, as
determined by the direeterCommissioner in the bonding schedule,
shall not be less than the amount required under section 1211 of
the Act.

(b) Escrow funds deposited in federally insured accounts
shall not exceed the maximum insured amount under applicable
Federal insurance programs such as by F.D.I.C. or F.S.L.I.C.

(c) Interest paid on an escrow account shall be retained in
the escrow account and applied to the bond value of the escrow
account unless the direetsrCommissioner has approved that the
interest be paid to the operator. In order to qualify for
interest payment, the operator shall request such action in
writing during the permit application process.

(d) Certificates of deposit may be substituted for escrow
accounts upon approval of the directerCommissioner.

4H.5, Self-Bonding.

¢a)-FThe-directer-may-acecept-a-seif-bend-£frem-the-appiiecant
under-the-following-eonditionss
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————— ir—-The-appiieant-Shaii—designate—the—name—and-address—ef-a
Suitabie-eagent-to-receive-serviece-ef-precess-in-the-state-where
the-surface-eoai-mining-eperatien-is-ioecateds

————— Z2:--The-appiieant;-er-the-appticantis-parent-organization-in
the-event-the-applicant-is-a-subaidiary-eerpoeratienr--has-a-pet
worth;-certified-by-a-ecertified-pubiie-aceountant--ef-ne-tess
than-six-(6)-times-the-total-emeunt-ef-setf-bond-ebltigations-on
al1t-permits-isaued-to-the-appiicant-in-the-Yrited-States-for
surface-ceai-mining-and-reetamatien-eperationss

-==---3:-~The-appiicant-grants-the-direeter-a-mortgage-or-security
interest-in-real-or-perseonai-preperty-iecated-in-the-state-whieh
shatit-have-a-fair-market~value-equat-to-er-greater-than-the
ebiigatien-ereated-under-the-indemnity-agreements

=====4;-~-The-instrument-ereating-sueh-mortgage-ar-security
interest-shatl-vest-such-interest-in-the-Bepartment-of-Natural
Reasurees-se-as-to-secure-the-right-and-pewer-in-the-diractor-+o
immediately-attach-said-preperty-concurrent-with-the-issuance-of
a-netice-of-forfeiture-and-te-seli-er-otherwise-dispese-ef-the
preoperty-by-a-publie-and-to-estabiish-the-Department-ef-Natural
Regeunrees-as-the-sole-secured-ereditor-with-respeet-toe-sueh
preperty;-se-as-to-assure-the-directer-of-a-preferred-elnim-over
ati-other-ereditors-in-ease-ef-bankruptey~--For-elasses-eof
preoperty-with-respect-to-which-a-preferred-etaim-eannet-be
maintained-against-subsequent-bona-fide-purchasers-fer-vatue
under-the-tUniform-Commercial~Code;-the-ingtrument-shatl-require
pessession-of-the-property-by-the-director:--Fhe-preperty-subjeet
to-the-gsecurity-interest-shaii-net-be-subject-te-any-ecenfiieting
er-prior-seeurity-interestr--Fhe-instrument-ereating-the-interest
in-real-preoperty-shaii-be-reecerded-as-authorized-for-fee
interestsr--The-instrument-ereating-the-seeurity-interest-in
persenat-preperty-shaii-be-reecorded-in-accordance-with;-and
otherwise-conform-te;-the-requirements-ef-the-Uniform-Commereial
€ode-for-perfeeting-a-security-interest-in-the-statez--In-erder
for-the-directer-te-evatuate-the-adeguaey-ef-the-preperty-offered
te-submit-a-sehedule-ef-the-real-er-persenat-preperty-which-wiii
be-piedged-to-seeure-the-eobtigations-under-the-indemnity
agreement---The-sehedute-shati-inetudes

Ar--A-deseription-of-the-prepertys

Br--Yhe-vatue-of-the-preperty---Fhe-property-shalti-be-vatued-at
fair-market-vatue-as-determined-by-an-appraisai-ecernducted-by
appraisers-appointed-by-the-direeter---Phe-appreisat-shati-be
expeditiousiy-made-and-a-cepy-thereef-furnished-to-the-direector
and-the-permittee---The-reasenable-expense-of-the-appraisal-shati
be-berne-by-the-permittees-and
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€r--Preef-of-the-mortgageris-pessessien-ef;-asnd-title-to;--the
HReReumbered-reai-property-within-the-state-which-is-effered-te
secure-the-obiigations-under-the-bend---Sueh-preef-shati-inetudes

~~~~~ 6i}-If—the-interest-arises—under—a—?ederai—er—State—}easer—a
status-report-prepared-by-an-attorney;-satisfactery-to-the
direetor-as-disinterested-and-cempetent-to-se-evaiuate-the-asset-
and-an-affidavit-frem-the-ewner-in-fee-estabiishing-that-the
teasehoid-eould-be-transferred-to-the-director-upon-forfeitures

----- £2)-If-titte-is-LIn-Feel.--a-titte-cartificate-or-similar
evidence-of-titie-and-encumbranees-prepared-by-an-abstraect-affiece
autherized-to-transact-business-within-the-state-and-satisfactery
to-the-directers-and

----- £3)-The-preperty-shati-net-inetude-any-tands-in-the-precess
of-being-minedr-rectaimed-or-the-subjeet-of-this-appiication-
Phe-eperator-may-offer-any-itands-the-bends-fer-whieh-have-bean
reteased---iIn-addition;-any-tand-used-as-seeurity-shalilt-net-be
mined-white-itt-ig-gseeuritys

Br--Proof-that-the-person-granting-the-seeurity-interest-heids
pessession-ofr-and-title-to;-perscnal-property-within-the-gstate
whieh-ig-offered-to-secure-the-obiigatien-ef-the-permittee-under
the-bend---Evidence-eof-such-ownership-shatl-be-sukbmitted-in-a
form-satisfactory-to-the-direetor---The-persenat-preperty-offered
shati-net-ineiudes

----- t1)-Preperty-in-which-a-gsecurity-interest-igs-held-by-any
persens

————— €2)-Finturess
----- 68}—Geeds—whieh—thevepératef-se}is—in—the—erdinary—eeufse-ef
his-er-her-bustneags '

————— t4)-5eeurities-whieh-are-not-negotiable-bends-ef-the-United
States-Severnment-or-general-revende-bends-ef-the-States-or

----- t5)-Certificates-ef-depesit-which-are-net-federally-insured
er-are-igsued-by-a-depesitery-that-is-unaeeceptable-to-the
direeters -

-5+---The-appiiecant;-or-the-applieantis-parent-organization-in-the
event-the-applieant-is-a-subsidiary-eorperation;-shati-have
demonstrated-to-the-satisfaction-of-the-direetor-a-histery-eof
finaneiatl-seiveney-and-eontinuous-operation-as-a-business-entity
for-ten-t18)-years-prier-te-fiting-the-appiieations--For-purpeses
ef-this-paragraphy-sueh-demenstration-shati-inetude-a-£finaneial
statement-in-suffieient-detail-to-atiew-the-director-te-determine
whether-it-is-reasenable-to-prediet-from-the-ownership-patterns
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and-finaneial-histeryﬂef—the—appiieant-that—it—wi}i—be
finaneiaily-eapable—ef-eempieting-ai1-ree&amatien-fequirements
thfeugheut—the—1ife—e£-thewsurfaee—eeal-mining-ané—reeiamatien
eperatienr——Sueh-statement-shaii—ineiuder-at-the—minimumf

————-Ar--Identification-ef-operater:?

----- f})-Ferweerpefatiens;—name;-address7—teiephene-number;-state
ef—ineerperatieny-prineipai-piaee—ef—business;-prineipa&—effiee
in—the—state—where-the—eperatiea—is—}eeateé7~the-name7—titie—and
autherity—ef—persens-signing—the-app&ieatienr-and-a-statement-ef
au%herity—te—de—business-in-the—state-where-the—epefatien-is
tocateds-and

————— faé—Fer—aii-ethef-ferms-ef-business—entefprises;-namer
address-and—teiephene—ﬂumber—and-statement-ef—hew-the-entefpfise
is-efganizedr-iaw—ef-the-state-undef—whieh—it—is—fermed;-piaae—ef
businessr-feiatienship-aad—autherity—ef-the—pefsen—signing-the
app}ieatieny—and—pfineipai—effiee—in—the—state—where—the
eperation-is-tocateds

————— :-—Estimeted-ameun%—ef-bend-iikeiy-te—be-fequired—after
apprevat-ef-the-permits

————— =-—Histefy—ef-ether—bends-pfeeured-by-thevepereter-fer
mining-eperatiens-in-any-state;—ineiudinge

----- éi}-Names-ef—sureties;-if-any;-fer—eutstaading-bends#
———m={2}-Ameunts-eof-eutatanding-bernds;

----- 63)—Name-ef—any—sufety—whieh-denied—any—bend%—and

————— f4%-Hnsatisfied-elaims-against—any—bendf

————— 7——Bfief-ehrenelegieai~histery-ef-business—eperatiens
eendueted-within—the—iast-ten-fiea-yeaES7-ineiuding-infermatien
shewing?

————— éi%—eentinuaus-epefatien-fef—the—ten-flei—year-pefiedy—and

----- 62}—The-ﬁufiséietian-within—whieh—eaeh-eperatien—has-been
eonducted? :

E---A-finaneiat-statementr-inetuding?
————— 6i)—Audited-fineneiai-statements-prepared—and—eertiiied-by-a
disintefested—indegendent-eertified-pubiie—aeeeuntantr--Aii

statements-shaii-be-pfepared—feiiewing—genefaiiy—aeeepted
prineipies—ef—aeeeunting—and—shaii-ineiudee
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—————— i--A-commeon-size-comparative-batanee-sheet-which-shows
assets;—1iabiiities—and-ewnerls-equity—fer-the—preeeding—ten-éisa
yeaf—periedf——?he—direeter—shai}-have-the—diseretien—te-inereaee
this-iength-ef-time—te-any-pefied-whieh—is—neeessafy—te—shew
finaneial-se}veney-and-eeﬂtinueus-eperatien7—-The-eemmen—size
eemparative-baianee-sheet—shai}—be-detai}ed-with—regaré—te
ewnerls-equit37—espeeiaiiy—retained~earnings:—se-as-te~set-fefth
a—series-ef—fetained-earnings-statements—shewing-the-ehanges—that
have-eeeurreé-invretained-earnings-dufing-the—requifed—pefied—ef
times

—————— ii——A-eemmea—size-eempafative—iaeeme-statement-whieh—shews
aii—revenues—and-exgenses-fer-the-preeeding—ten—fiei—yeaf-peried
er-fer-such-ienger-time-as-is-required-for-the-common-size
comparative-batanee-sheet? :

------ iii--A-gstatement-of-the~operateris-werking-eapitai-and-an
analysis-ef-assets-and-iiabiiities-whéeh—shaii—ineiude-tbe
feiiewing-ealeuiatien—fef-eaeh-year-eevered-by-tbe-eemmen-size
eemparative—baienee—sheet-and-ineeme-statement-aad—a—sehedu}e
shewing-the—pereeatage~e£-eaeh-elassi£ieatien-e£-eurrent-assets
to-total-eurrent-assetss-the-eurrent-ratios-the-acid-test-raties
the—iiquidity-ratéef—the-esset-ratisf~and—the-return-en
investments

------ jv-~In-addition-te-the-abeve;-ali-ratiogs-must-be-cateutated
with-the-bord-amount-added-to-the-eperateris-eurrent-er-teotai
tiabitiktiess-and

—————— v--A-ratio-eof-the-operaterlis-capital-assets-subjeet-te-a
meftgage-er-seeuritywinterest-tewthese—iiabi}ities-te-whieh-the
assets-are—subjeetr——Ef—the—effer-ef—reai—preper%y—er-eeiiatera&
for-the-bond-will-atter-this-ratie;-this-shaiti-be-itlustrateds

————— f2}-A-satisfaetery—basis-te-eempare-ai1—ra%ies-submitted
pursuant-te-tej)ti}-abever

----- faé-The-direeter—shaii-have-the—right—te-ehaiienge;-prehibit
ef—preseribe-the—ineiusien-ef-any-speeifie-item-er—the-vaiue
thefeef—within-any-ef—the-abeve-stetements-ef—raties:-—Ef—the
vaiue-is-ehaiienged:-the—direeter-shai}—require—an—appraiser—ef
appfaisers-te—va}ue~the—i%emr—-Any-sueh—appraisai-shaii—be
expeditieusiy—made;—and-a-eepy-thefeef—fufnished-te-the-difeetef
and-the—permitteef——The-expenseﬂef-the—appfaisers-sha}i-be—befne
by—the-eperater:—-Finai—determinatien—ef-the-item-under—appraisa}
shai&-be—made-by-the-direeter-based—upen-the—evidenee—efﬂmarket
value-submitteds

----- €43—A*finai-6eterminatien-by-an-indepeﬂdent-eeftified—pab}ie
aeeeuntent-fegarding—the-epefaterls-abiiity—te-satisfaeteriiy
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meet-all-eobiigatieons-and-eests-under-the-prepesed-reeclamatien
pian-for-the-i1ife-of-the-mines-and

————— ¢5)-If-the-director-deems-necessaryr-evidence-of-finaneial
respensibiiity-thfeugh-1ettefs—e£-efeéit-ef—a-rating—ef
seeurities-issued-te-the-appticant-by-a-reeegnized-national
seecurtties-rating-companyy

----- Fr--A-statement-1isting-any-tiens-filed-on-the-assets-of-the
permittee—er-appiieant-in—any-jurisdietien-in-the-Hniteé—States:
aetiens-pending—er-jadgments-fenéered-within-the—iast—ten—€l99
years—againat-the—pefmittee—er-appiieant-but—net—sa%isfied;—and
petitiens-ef—aetiens—in—bankruptey—ineiuding-aetiens-fef
reerganizatienr——Eaeh-sueh-iienr-aetien—petitien-er-jadgment
shall-be-identified-by-the-named-partiear;-the-jurisdietieon-in
whieh-the-matter-was-fited--and-the-case;-file-and-finat
dispasitien—ef-eurreat—status-ef—any—eetien—sti}i*penéingf-ané

----- G-~--A-statement-tisting-any-notices-issued-by-the-Seeurities
aﬂd-Exehange—eemmissien—er-preeeedings-initiated-by-any—party
aileging—a—faiiure-te—eempiy—with—any-pubiie-diseiesure-er
fepefting-requirement—under*the-seeufities-iaws-ef-the-United
States---Such-statement-shati-inelude-a-summary-ef-each-sueh
ai}egatien7-ineiuding-the—dater—the—requifement-aiieged-te-be
vieiated:—the~party-making—the—ai}egatieny-and-the—dispesitien—ef
eurrent-gtatus—-thereofs

(a) Definitions. For the purposes of this section only:

(1) Current liabilities means obligations which are
reasonably expected to be paid or liguidated within one (1) year
or within the normal operating cycle of the business.

(2) Fixed assets means plants and equipment, but does not
include land or coal in place.

(3) Liabilities means obligations to transfer assets or
provide services to other entities in the future as a result of
past transactions.

(4) Net worth means total assets minus total liabilities
and is equivalent to owners equity.

(5) Parent corporation means corporation which owns or
controls the applicant.

(6) Tangible net worth means net worth minus intangibles
such as goodwill and rights to patents or rovalties.
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(b) The Commissioner may accept a self-bond from an
applicant for a permit if all of the following conditions are met
by the applicant or its parent corporation guarantor:

(1) The applicant designates a suitable agent to receive
service of process in the State where the proposed surface coal
mining operation is to be conducted.

(2) The applicant has been in continuous operation as a
business entity for a period of not less than five (5) years.
Continuous operation shall mean that business was conducted over
a period of five (5) years immediately preceding the time of
application.

A. The Commissioner may allow a joint venture or syndicate
with less than five (5) yvears of continuous operation to qualify
under this requirement, if each member of the joint venture or
syndicate has been in continuous operation for at least five (5)
years immediately preceding the time of application.

B. When calculating the period of continuous operation, the
Commissioner may exclude past periods of interruption to the
operation of the business entity that were beyond the applicant's
control and that do not affect the applicant's likelihood of
remaining in business during the proposed surface coal mining and
reclamation operations.

(3) The applicant submits financial information in
sufficient detail to show that the applicant meets one of the
following criteria:

A. The applicant has a current rating for its most recent
bond issuance of "A" or higher as issued by either Moody's
Investor Service or Standard and Poor's Corporation;

B. The applicant has a tangible net worth of at least $10
million, a ratio of total liabilities to net worth of 2.5 times
or less, and a ratio of current assets to current liabilities of
1.2 times or greater; or

C. The applicant's fixed assets in the United States total
at least 520 million, and the applicant has a ratio of total
1iabilities to net worth of 2.5 times or less, and a ratio of
current assets to current liabilities of 1.2 times or greater.

(4) The applicant submits:

A. Financial statements for the most recently completed
fiscal year accompanied by a report prepared by an independent
certified public accountant in conformity with generally accepted
accounting principles and containing the accountant's audit
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opinion or review opinion of the financial statements with no
adverse opinion;

B. Unaudited financial statements for completed guarters in
the current fiscal year; and

C. Additional unaudited information as requested by the
Commissioner.

(c) The Commissioner may accept a written guarantee for an
applicant's self-bond from a parent corporation guarantor, if the
guarantor meets the conditions of paragraphs (b)(1) through
(b)(4) of this section as if it were the applicant. Such a
written guarantee shall be referred to as a "corporate
guarantee." The terms of the corporate guarantee shall provide
for the following:

(1) If the applicant fails to complete the reclamation
plan, the guarantor shall do so or the guarantor shall be liable
under the indemnity agreement to provide funds to the
Commissioner sufficient to complete the reclamation plan, but not
to exceed the bond amount.

(2) The corporate guarantee shall remain in force unless
the guarantor sends notice of cancellation by certified mail to
the applicant and to the Commissioner at least ninety (90) days
in advance of the cancellation date, and the Commissioner accepts
the cancellation.

(3) The cancellation may be accepted by the Commissioner if
the applicant obtains suitable replacement bond before the
cancellation date or if the lands for which the self-bond, or
portion thereof, was accepted have not be disturbed.

(d) For the Commissioner to accept an applicant’'s self-
bond, the total amount of the outstanding and proposed self-bonds
of the applicant for surface coal mining and reclamation
operations shall not exceed twenty-five (25) percent of the
applicant's tangible net worth in the United States. For the
Commissioner to accept a corporate guarantee, the total amount of
the parent corporation guarantor's present and proposed self-
bonds and guaranteed self-bonds for surface coal mining and
reclamation operations shall not exceed twenty-five (25) percent
of the guarantor's tangible net worth in the United States.

(e) If the Commissioner accepts an applicant's self-bond,
an indemnity agreement shall be submitted subject to the
following requirements:

(1) The indemnity agreement shall be executed by all
persons and parties who are to be bound by it, including the
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parent corporation guarantor, and shall bind each jeintly and
severally.

(2) Corporations applying for a self-bond or parent
corporations guaranteeing a subsidiary's self-bond shall submit
an indemnity agreement signed by two (2) corporate officers who
are authorized to bind the corporation. A copy of such
authorization shall be provided t¢ the Commissioner.

(3) If the applicant is a partnership, joint venture, or
syndicate, the agreement shall bind each partner or party who has
a beneficial interest, directly or indirectly, in the applicant.

(4) Pursuant to the West Virginia Energy Act, 22A-3-17(b),
the applicant or parent corporation guarantor shall be required
to complete the approved reclamation plan for the lands in
default or to pay to the Commissioner an amount necessary to
complete the approved reclamation plan, not to exceed the bond
amount. If permitted under State law, the indemnity agreement,
when under forfeiture, shall operate as a judgment against those
parties liable under the indemnity agreement.

(f) The Commissioner may require self-bonded applicants and
parent guarantors to submit an update of the information required
under paragraphs (b)(3) and (b)(4) of this section within ninety
(90) days after the close of each fiscal year following the
issuance of the self-bond or corporate guarantee.

(g) If at any time during the period when a self-bond is
posted, the financial conditions of the applicant or the parent
corporation guarantor change so that the criteria of paragraphs
(b)(3) and (d) of this section are not satisfied, the permittee
shall notify the Commissioner immediately and shall within ninety
(90) days post an alternate form of bond in the same amount as
the self-bond. '

6.A. The indemnity agreement has been executed by the
applicant, and said agreement has also been executed by the
- following:

(1) If a corporation, two corporate officers who are
authorized to sign the agreement by a resclution of the board of
directors, a copy of which shall be provided;

(2) To the extent that the history or assets of a parent
organization are relied upon to make the showings of this part,
the parent organization and every parent organization of which it
is a subsidiary, whether first-tier, second-tier, or further
removed, in the form of (a) above; :
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(3) If a partnership, all of its general partners and their
parent organization or principal investors; and

(4) If a married individual, the applicant's spouse.

B. The name of each person who signs the indemnity agreement

shall be typed or printed beneath the signature. Any person who
occupies more than one of the specified positions shall indicate .
each capacity in which he or she signs the indemnity agreement; )

C. The indemnity agreement shall be a binding obligation,
jointly and severally, on all who execute it; and

D. For purposes of this Paragraph, principal investor or parent
organization means anyone with a ten percent (10%) or more
beneficial ownership interest, directly or indirectly, in the
applicant;

7. If at any time the conditions upon which the self-bond
was approved no longer prevail, the direetorCommissioner shall
require the posting of a surety or collateral bond before mining
operations may continue.

4H.6. Combined Surety/Escrow Bonding.

(a) The direeterCommissioner may accept a combined
surety/escrow bonding schedule provided that:

1. A surety bond payable to the direeterCommissioner is
posted in the amount determined under Chapter 2822A, Article 63,
Section 3211 of the Code of West Virginia for reclamation of each
successive increment; and

2. An interest-bearing escrow account, payable to the
direeterCommissioner with a predetermined deposit amount and
frequency, is established.

(b) Conditions of the combined surety/escrow bonding method shall
be as follows:

1. Surety bond

A. The term of the surety bond shall be not less than two
(2) years.

B. The amount of the surety bond shall always be sufficient
to cover the difference between the escrow balance and the total
reclamation cost.
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C. The surety bond may be reduced in amount, but the
liability remaining shall depend on the escrow-deposit rate which
shall be subject to provisions of 4H.4. and 4H.5.

D. The surety bond shall be noncancelable by the surety
during the bond term.

E. Surety bond coverage may be released by the ~
direeterCommissioner without applying the bond-release criteria ’
of the Act and Section 41 of these regulations, at any time
during the bond term, provided provisions of paragraph (b)(2)(E)
of this subsection are met or are in accordance with the
provisions of bond replacement under 4H.4.

F. The surety bond is subject to the conditions of bond
forfeiture including noncompliance with the escrow-account
provisions of paragraph (b)(2) of this subsection.

2. Escrow account.

A. The terms and conditions of the escrow account shall be
developed jointly by the operator, surety and
direetorCommissioner. For the purposes of this section, the
development of the escrow account shall be based on a production
basis in an amount not less than that required to make the escrow
account equal to or greater than the bond requirement within the
term of the surety bond as agreed on jointly by the operator, the
surety and the direeterCommissioner. Deposits to the escrow
account by the operator shall be made monthly and so reported to
the direetorCommissioner. Failure to make deposits on schedule
shall be just cause for action by the direeterCommissioner.

B. A certified escrow-account balance statement shall be
provided quarterly to the surety and the direeterCommissioner.

C. Provisions of the escrow account shall be in accordancé
with subsection 4H.4. of these regulations.

D. The escrow account shall be subject to the bond-
forfeiture.

E. The escrow-account balance shall equal the initial bond
amount, plus any adjustments required by paragraph (b)(2)(A), of
this subsection one hundred twenty (120) days prior to surety-
bond termination, unless the total bond amount required has been
previously reduced through the bond-release procedures.

(¢c) Provisions of the Act and Section 41 of these

regulations may be applied to both surety and escrow-bond
coverage during the bond term.
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(d) The surety-escrow combination may be repeated
successively or amended during the term by replacing the escrow
account with a surety bond, and reestablishing the escrow terms
and deposit rate, subject to direeterCommissioner approval.

4H.7. Incremental Bonding.

(a) When the applicant elects to bond in increments as
specified in the Act, the following conditions shall apply:

1. A cumulative bond schedule listing the areas covered by
the bond and the sequence for. release of acreage as it progresses
through varying reclamation phases and for the addition of other
acreage as it is affected. The amount of bond regquired to obtain
a permit shall include the full reclamation cost of the initial
area being affected;

2. When the applicant elects to "increment” the amount of
the performance bond during the term of the permit, he shall
identify the initial and successive incremental disturbed areas
which shall be indicated on the proposal map and made part of the
preplan and shall specify the proportion of the total bond amount
required for the term of the permit which will be filed prior to
commencing operations on each incremental area. The scheduled
amount of each performance bond increment shall be filed in the
sequence approved in the permit, and shall be filed with the
direeterCommissioner at least thirty (30) days prior to the
commencement of surface coal mining and reclamation operations in
the next incremental area; and

3. The amount, duration, form, conditions and terms of the
performance bond shall conform to sections 4H.3. and 4H.4. of
these regulations.

38-2-41. Procedures, Criteria and Schedule for Release ©0f
Performance Bond.

41.1. Procedures for Seeking Release or Adjustment of
Performance Bond. Bond release application and contents. The
permittee or any person authorized to act on his behalf, may file
an application with the direeterCommissioner for release of all
or part of the performance bond liability applicable to a
particular permit after all reclamation restoration and abatement
work in a reclamation phase as defined in subsection 4I.2.(c) has
been completed on the entire permit area.

(a) Applications may only be filed at times or seasons that
allow the direeterCommissioner to evaluate properly the
reclamation operations alleged to have been completed.




(b) The application shall include copies of letters sent to
adjoining property owners, surface owners, local government
bodies, planning agencies and sewage and water treatment
facilities or water companies in the locality of the permit area,
notifying them of the permittee's intention to seek release of
performance bond(s). These letters shall be sent before the
permittee files the application for release.

(c) Within thirty (30) days after filing the application for
release, the permittee shall submit proof of publication of the
advertisement required by section 26-6-26¢a322A-3-23(a) of the
Act. Such proof of publication shall be considered part of the
bond release application.

41.2. Criteria and Schedule for Release of Performance
Bond.

(a) The direeterCommissioner may release portions of the
liability under performance bonds applicable to the permit area
following the completion of reclamation phases as defined in
paragraph (c) of this subsection and after giving notice to the
surface owner, or agent, or lessee of the bond release inspection
and an opportunity to participate therein.

(b) The maximum liability of performance bonds applicable to
the permit area which may be released shall be calculated on the
following basis:

1. Release of an amount not to exceed sixty percent (60%)
of the total bond amount on the increment or permit area upon
completion of phase 1 reclamation;

2. Release of an additional amount not to exceed twenty-
five percent (25%) of the total original bond amount on the
permit area upon completion of phase 2 reclamation, but in all
cases the amount remaining shall be sufficient to establish
vegetation and reconstruct any drainage structures; and

3. Release of the remaining portion of the total
performance bond on the permit area after standards of phase 3
reclamation have been attained and final inspection and
procedures of 4I.1. have been satisfied.

{c) For the purpose of this Part:
1. Reclamation phase 1 shall be deemed to have been
completed when the permittee completes backfilling, topsoil

replacement, regrading and drainage control in accordance with
the approved reclamation plan.
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2. Reclamation phase 2 shall be deemed to have been
completed when:

A. Revegetation has been established in accordance with the
approved reclamation plan and the standards for the success of
revegetation are met;

B. The lands are not contributing suspended solids to
stream flow or runoff outside the permit area in excess of the
requirements of the Act, these regulations and the preplan;

C. The qguality of untreated water discharge is equal to or
better than the premining water guality discharged from the
mining site.

D. With respect to prime farmlands, soil productivity has
been returned to the level of yield as required by the Act, these
regulations and the preplan; and

E. The provisions of a plan approved by the
direeteorCommissioner for the sound future management of any
permanent impoundment by the permittee or landowner have been
implemented to the satisfaction of the direeterCommissioner;

3. Phase 3 reclamation shall be deemed to have been
completed when:

A. The permittee has successfully completed all surface coal
mining and reclamation operations in accordance with the approved
reclamation plan so that the land is capable of supporting any
postmining land use approved;

B. The permittee has achieved compliance with the
requirements of the Act, these regulations and the preplan; and

C. The applicable liability period under Chapter 28,22A
Article 63, Section ¥312(b)(20) of the Act has expired.

AT1.3 Bond Release Procedures, Criteria and Schedule. For
operations where coal removal orx processing was completed prior
to September 22, 1982 and a permanent program permit not issued
pursuant to the provisions of 28-6-922A-3-8;

(a) Upon satisfactory completion of backfilling and grading
requirements, bond amounts not in excess of seventy-five percent
(75%) of the total bond may be released upon approval of the
direeterCommissioner. Provided, that a minimum of two hundred
fifty dollars ($250) per disturbed acre or five thousand dollars
($5,000), whichever is greater, shall be retained until
satisfactory establishment of vegetation.
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(b) Release of the remaining bond may be obtained upon
completion of a minimum eighteen (18) months waiting period after
final planting and satisfactory establishment of a permanent
vegetative cover, provided that the quality of the untreated
water discharge is equal to or better than the premining water
quality discharged from the mining site.




38-2-5A. Regquirements of a Notice of Intent to Prospect.

5A.1. Notice of Intent to Prospect - Less than two hundred
fifty (250) tons. The Notice of Intent shall be filed in
triplicate using forms prescribed by the direeterCommissioner in
clasp-type binders and shall contain the following:

(a) A map equivalent to a United States geological survey *
topographic quadrangle map (scale 1"=2,000') showing the
following information:

1. The surface and mineral owners of the tract(s) and
property lines within the area to be prospected;

2. The quadrangle title with a north arrow;
3. Clearly indicate the name(s) of the receiving stream(s);

4. Show by proper markings the approximate location of the
cropline(s) and name of the seam(s);-and

5. Show the number of acres to be digsturbed and their
approximate location; and-

6. The location of critical habitats of any endangered or
threatened species listed pursuant to the Endangered Species Act
of 1973.

{b) In addition to the map the Notice shall include the
following information:

1. Name, address and telephone number of the operator
filing the Notice of Intent and an indication of whether or not
the operator is a corporation, partnership, or individual;

2. Name, address and telephone number of the person who
will be present and responsible for conducting prospecting;

3. Location of the operation (county, magisterial district
and nearest post office);

4. Anticipated date of commencement and completion of any
disturbance;

5. An indication of whether or not the operator or any
person, partnership or corporation associated with the operator
now have on file or have ever had on file a prospect bond
associated with a prospect permit or Notice of Intent to Prospect
in West Virginia. If yes, then a list of all prospect permits
and Notices of Intent to Prospect must be included, together with
an indication of their current reclamation status;




6. Source of legal right to enter and conduct operations;

7. An indication of whether or not the applicant or any
subsidiary, affiliate, person, partnership, association, trust,
or corporation controlled by or under common control with the
operator has ever had a prospect bond or surface mine bond
forfeited in West Virginia. If yes, an explanation should be
attached;

8. The name, title, and address of every office, partner,
or direeteorCommissioner of the operator, together with all
persons owning ten percent (10%) or more of any class of stock of
the operator; and

9. A reclamation plan which includes the following;

A. The method of prospecting:;

B. The method for controlling runcff and sedimentation;
C. The method of regrading;

D. A plan for revegetation;

E. The method for sealing, casing or otherwise managing
prospecting holes, bore holes, wells or other exposed underground
openings created during the prospecting;

F. The method of constructing and/or utilizing roads:

G. A performance bond in the amount of five hundred dollars
($500) per acre or fraction thereof, in accordance with Section
4H of these regulations; and

H. A notarized signature of a principal officer of the
operator indicating that the information contained in the Notice
is true and correct to the best of his knowledge.

5.A.2. Notice of Intent to Prospect - Greater than two
hundred fifty (250) Tons. If prospecting will remove 250 tons or
more of coal, then the Notice of Intent to Prospect shall include
the following in addition to the requirements of SA.1.

(a) The estimated amount of coal to be removed and a
description of the method to be used to determine these amounts;

(b) The reason why more than two hundred fifty (250) tons is
necessary in assessing the coal resources or making feasibility
studies and a statement of how the coal removed will be used.
Commercial sale of coal under this subsection is allowed for test
purposes only;




(c) A map in accordance with paragraph 3G.2. of these
regulations. The map required under 5A.l1.{a) may be deleted as
long as all required information of that paragraph is shown on
the map proposed in accordance with 3G.2.;

(d) A copy of the legal ad published once in a newspaper of
general circulation in the county where prospecting will occur. )
The ad shall contain the following: *
1. The name and business address of the operator:;
2. The date of the filing;
3. The address of the regulatory authority where those
whose interest is or may be adversely effected may submit
written comments;
4. The closing date of the comment period;

5. A description of the general area of exploration;

6. A statement that an excess of two hundred fifty (250)
tons will be removed;

7. The purpose for removing more than two hundred fifty
{250) tons; and

8. An estimate of the total tonnage to be removed.

The public comment period shall be not less than fifteen
(15) days and the direeterCommissioner shall not give his
approval to this operation until after the close of the public
comment period.

(e) The name, address, and telephone number of the
applicant's representative who will be present and responsible
for conducting the exploration activities;

(f) An estimated timetable for conducting and completing
each phase of the exploration and reclamation;

(g) A description of any endangered or threatened species
identified within the prospecting area.

(h) A description of cultural or historical resources listed
or known to be eligible for listing on the National Register of
historic places and known archaeological sites.

5.A.3. Approval of Notice of Intent toc Prospect - Greater
than two hundred fifty (250) Tons.




{a) the direeterCommissioner shall approve a complete and
accurate application for coal exploration filed in accordance
with this part if he finds in writing that the applicant has
demonstrated that the exploration and reclamation described in
the application will be completed in accordance with this section
and not jeopardize or adversely effect any environmental
resources to be described in the application.

(b) The direeterCommissioner shall provide notification in
accordance with 30.5.

(c) The direeteorCommissioner shall provide for review in
accordance with section 28-6-2422A-4-2 and 208-6-2522A-4-3 of the
Act.

38-2-5B. Performance Standards.

5.B.1. Applicability. This section governs the use of
drilling or excavating equipment in an area not covered by a
surface mining permit for the purpose of removing the overburden
or to determine the location, quantity or quality of a natural
coal deposit, or to make feasibility studies, or for any other
purpcse; provided, however, that upon an affirmative
demonstration that drilling operations are to be conducted solely
for taxation or highway construction purposes, such drilling
shall be exempted from this section by the direeterCommissioner.

5B.2. Prospecting Roads.

(a) All roads shall be utilized or constructed in a manner
that will control or prevent erosion and siltation or damage to
fish or wildlife or their habitat or public or private property.

(b) All roads must be reclaimed or rehabilitated to a
condition equal to or better than their preprospecting condition.
Where a road will permanently remain after prospecting
activities, the construction, maintenance and stabilization
shall be governed by Section 4A of these rules and regulations.

(c) Vehicular travel on other than established graded and
surfaced roads shall be limited by the person who conducts
prospecting to that absolutely necessary to conduct the
prospecting. Travel shall be confined to graded and surfaced
roads during periods when excessive erosion, damage to vegetation
or rutting of the land surface could result.

5B.3. Blasting. Blasting is prochibited on prospecting
operations unless otherwise approved by the direeterCommigssioner.
Any blasting approved must be conducted in accordance with
Section 4cC.




5B.4. Drainage. All disturbances created by prospecting
operations shall be conducted in such a manner to prevent or
control erosion and siltation or pollution of water.
Disturbances shall be exempt from specific design and
construction criteria only if stabilization to control erosion is
achieved through alternative measures. Any excavations which
will disturb more than one (1) acre on any site may be required
to provide drainage control in accordance with section 4B of
these regulations.

5B.5. Method of Operation.

(a) All prospecting oper%tions in steep slope conditions
shall be conducted in a manner consistent with the steep slope
requirements provided for in section 1312 of the Act.

(b) The direeterCommissioner may limit prospecting
operations within one hundred feet (100') of a perennial or
intermittent stream, provided, however, that roads or access
ways may be located within one hundred feet (100') of an
intermittent or peremnnial stream. Roads shall not be constructed
up a streambed or drainage channel or in such proximity to such
channel so as to significantly alter the normal flow of water.

(c) Each prospecting hole, borehole, well or other exposed
underground opening created during prospecting shall be cased,
sealed, or otherwise managed to prevent acid or toxic drainage
from entering ground or surface water, or substantial degradation
of ground water quality or dguantity.

(d) All toxic or acid-forming materials encountered while
prospecting shall be handled in accordance with the requirements
of section 6B.5.(b) of these regulations.

(e) All facilities and equipment shall be removed from the
prospecting area when they are no longer needed.

(f) Topsoil shall be removed, stored and redistributed on
disturbed areas as necessary to assure successful revegetation.

(g) All areas disturbed during prospecting operations shall
be regraded to approximate original contour within three months
of initial disturbance unless reclamation has been waived
pursuant to receipt of an appropriate surface mine application
number (SMA); provided, however, that reclamation cannot he
delayed more than one (1) year from receipt of a surface mine
application number.

(h) All disturbed areas must be revegetated in a manner
consistent with Section 4F.1. of these regulations.




5B.6. Bond Release. The performance bond or other
securities accompanying a notice of intent shall be released
upon satisfactory regrading and establishment of a permanent
species vegetative cover. All applications for bond release
shall be accompanied by a final map in accordance with subsection
3C showing the total disturbed area of the prospecting operation.

5B.7. Notice on Site. All operators conducting prospecting
activities shall, while in the prospecting areas, have in their
possession, a copy of the written approval or notice of intent
for such activities issued by or submitted to the
direeterCommissioner.

5B.8. Public Records. All information submitted to the
Pepartment-eof-Natural-ReseureesDepartment of Energy as a part of
the notice of intent to prospect as required in the Act and this
section of the rules and regulations shall be made available for
public inspection and copying at the nearest Reclamation Division
field office; provided, that information submitted to the
direetorCommissioner pursuant to this subsection as confidential
concerning trade secrets or privileged commercial or financial
information which relates to the competitive rights of the person
or entity intended to prospect the described area shall not be
available for public examination.

5B.9. Endangered or Threatened Species. The operation
shall be conducted so as to provide protection of endangered and
threatened species and their critical habitats as determined by
the Endangered Species Act of 1973 (16 U.S.C. 1531, et seq.) or
habitats of unique or unusual high value for fish or wildlife.




38-2-6A. Permit Requirements.

6A.1. General. In addition to information required by
Section 32069 of the Act and that necessary to meet the
determinations required by Section 18(b)(5) of the Act, the
following general information shall be included with an
application filed on forms provided by the direet*srCommissioner:

(a) Return receipts of notification to residents residing on
property contiguous to proposed permit area;

(b) A true copy of the notarized affidavit of publication
and a copy of the advertisement setting forth the dates the
advertisement appeared:;

(c) The location of the operation (county, magisterial
district, nearest post office and longitude and latitude);

(d) The name of the coal seam or seams to be mined; and

(e) Information on the type of bond to be filed and whether
or not incremental bonding will be used.

6A.2. Hydrologic Information and Analysis. The application
shall contain a statement describing the probable hydrologic
consequences of the mining operations, beth-en-and-eff-the-mine
site-upon the permit and adjacent areas with respect to the
hydrologic balance. Modeling techniques may be included as part
of the application. The latitude, longitude and elevation should
be shown for each surface or groundwater sampling point for base
line information. Water sampling and analysis shall be in
accordance with OSM approved methods. All applications for
permit revisions must be reviewed by the Commissioner to
determine whether a new or updated PHC determination or
cumulative hydrologic impact assessment (CHIA) should be

prepared.

(a) Base line Ground Water Information.

1. The location, ownership and use (if any) of known
existing wells, springs and other groundwater resources including
discharges from other active or abandoned mines within the
proposed permit and adjacent areas in sufficient numbers to allow
the applicant to make a reasonable approximation of the base line
groundwater conditions and use:;

2. Water quality descriptions including total dissolved
solids, alkalinity, acidity, sulfates, specific conductance, pH,
total iron and total manganese; provided, that correlation data
from other monitoring which does not include one or more of the
above parameters may be accepted; provided further, that limited
validation samples may be required;




3. For significant aquifers, groundwater quantity
descriptions including discharge rates or usage and depth to
water under seasonal conditions in each water-bearing stratum
above the coal seam and each potentially impacted water-bearing
stratum below the coal seam. Where deemed feasible and
appropriate by the Commissioner, an operator may calculate water
usage for water status discharge determination; and

4. If the determination of the probable hydrologic
consequences (PHC) indicates that a currently used or significant
groundwater resource is likely to be adversely impacted,
additional information shall be provided on the base line
properties of the groundwater system as necessary to evaluate
such probable hydrologic consequences or to plan remedial or
reclamation activities.

{b) Base Line Surface Water Information.
1. The name, location, ownership, and description of all

surface water bodies in the permit and adjacent areas;streams
into-whieh-water-witi-be-disehargeds

2. Water quality descriptions including information on
total suspended solids, total dissolved solids, specific
conductance, pH, acidity, alkalinity, sulfates, total iron and
total manganese sufficient to demonstrate seasonal variation;
provided, that correlation data from other monitoring which does
not include one or more of the above parameters may be accepted;
provided further, that limited validation samples may be
required;

3. Water quantity descriptions including information on
seasonal flow rates, variation, and water usage; and

4. If the determination of the probable hydrologic »
consequences (PHC) indicates that a currently used or significan
surface water resource (including all lightly buffered streams)
is likely to be adversety-impacted, contaminated, diminished, or
interrupted additional information shall be provided on the flood
fiows, base flows, and other characteristics or information as
necessary to fully evaluate such probable hydrologic consequences
or to plan remedial and reclamation activities_such as water
availability, alternative water sources, and evaluation of
suitability for both the premining and the approved post mining
land uses.

(c) Probable hydrologic consequences assessment. The
application shall include a determination of the probable
hydrologic consequences {PHC) of the proposed mining and
reclamation upon the gquality and quantity of ground and surface
water under seasonal flow conditions in the proposed permit area
and potentially impacted off-site areas. The PHC determination




shall be based on base line data (including the geologic
description contained in 6A.3.) collected at or near the site of
the proposed operation, data representative of the site or a
combination of both. The PHC determination shall include
estimates of the impact of the proposed operation upon water
quality, flooding or streamflow alteration and ground and surface
water availability. Remedial measures for potential water
quality or water quantity problems of local impact revealed by
the PHC determinations shall be described or referenced.

{d) The applicant may shall submit all available data and
analysis described in 6A.2(c) with the application for the
cumulative hydrologic impact assessment.

{(e) In some cases, the PHC may serve as the CHIA if there is
no previously existing mining within that particular hydrologic
regime's impact area. Otherwise, the regulatory authority shall
perform a separate cumulative hydrologic impact assessment and
evaluation of the PHC for the permit area and PHC's found within
the cumulative impact area. This evaluation shall be sufficient
to determine, for purposes of permit approval, whether the
proposed operation has been designed to prevent material damage
to the hydrologic balance outside the permit area.

6A.3. Geology. The application shall contain the following
geologic and related information:a-deseriptien-eof-the-geoiogy-in
accordance-witk-10{a)€13)-anrd-{t143;-and-11{a)¢i2}-of-the-Aet-for
the-permit-areas

(a) €Ehemieat-anaiyses-shaii;-unliess-etherwise-provided-by
the-direetor-or-by-iaw-or-reguiatien;-be-determined-by-using
standard-preecedures-found-in-EPA-Manuat-606/2-78-054-(Fietd-and
baberatery-Metheds-Appiicebie-te-Overburden-Minesoiis}-—-Suech
enatysis-shaii-ineiude-pyretie-sulphur-in-the-esai-sean.

{a) Geologic cross sections, maps or plans of the proposed
affected area, including the actual area to be mined, prepared by
or under the direction of an certified by a person approved by
the Commissioner, showing pertinent elevation and location
(latitude and longitude) of test borings or core samplings, where
required by the Commigsioner, and depicting the following
information:

1. The nature and depth of the various strata or overburden
including geoclogic formation names and/or geclogic members;

2. The elevation location of subsurface water, if
encountered, and its quality;
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3. The nature and thickness of any coal or rider seams
above the seam to be mined;

4. The nature of the stratum immediately beneath the coal
seam to be mined;

5. All mineral crop lines and the strike and dip of the
coal to be mined, within the area of land to be affected;

6. Existing or previous surface mining limits’

7. The location and extent of known workings of any
underground mines, including mine openings to the surface;

8. Information concerning the areal and structural geclogy
of both the proposed permit and adjacent areas, down to the
deeper of either the stratum immediately below the lowest coal
gseam to be mined or any aquifer which may be adversely impacted
below the lowest coal seam to be mined, will be included in the
permit application. Areal geology may include information such
as mapped outcrop locations shown on a 7 1/2 minute United States
Geological Survey (U.S.G.S.) topographic map, areal photographs,
and published geologic reports for the area of concern.
Structural geology may include mapped lineament traces from areal
photography or topographic maps and any published structural
geologic reports for the area of concern;

9, Areal and vertical distribution of aquifers with
seasonal differences in head and the name(s) of the stratum (or
strata) which the water is found; and

10. Location and depth of all oil and gas wells within the
proposed permit area for both surface and underground mines.

(b) In-the-event-that-any-part-ef-the-data-required-under .
this-subseetien-is-available-to-the-eperator-from-previous
investigatiens-ef-the-propesed-permit-area-er-adjacent-areas-with
gimiltar-charaeteristies--the-data-mey-be-used-in-tieu-of
deveiopment-of-new-data-if-deemed-aceeptablie-by-the-direetor-in
writing---A statement of the result of test borings or core
samples from the permit and adjacent areas (if possible)
including:

1. The results of test borings which the applicant has made
at the area to be covered by the permit, or other equivalent
information and data in a form satisfactory to_the Commissioner
including the structural geology, thickness of the coal seam to
be mined, location of subsurface water, if encountered, and an
analysis of the chemical and physical properties, including but
not exclusive to the sulfur content of any coal seam, the
chemical analysis of potentially acid or toxic-forming sections
of the overburden, and the chemical analysis of the stratum lying
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immediately underneath the coal to be mined: Provided, that
information which pertains only to the analysis of the chemical
and physical properties of the coal, except information regarding
such mineral or elemental contents which are potentially toxic in
the environment, shall be kept confidential and not a matter of
public record;

2. Lithologic logs of the drill holes; and

3. A detailed discussion and mapped illustration (cross
sections and/or areal) of faults, crop lines, dip/strike,
synclines, anticlines and other known geologic structural
features which have a bearing on the extraction of the coal
and/or the hydrologic regime and should explain the potential
impact, if any, is anticipated. Also, within this discussion, a
brief description of the degree of fracturing and weathering, if
any, noted during the exploration drilling should be included if
it is believed to have a potential influence on the extraction of
the coal and/or the hydrologic regime.

6A.4. Surface mining activities shall be designed to
protect disturbed surface areas, including spoil disposal sites,
so as not to endanger any present or future operations of either
surface or underground mining activities.

38-2-6B. Performance Standards.
6B.1. Signs and Markers.

{(a) Permanent Monument. A permanent monument shall be
posted at the entrances from public roads and highways and at
other suitable locations. The monument shall consist of a sign
constructed of wood, metal or other suitable material two feet by
three feet (2' x 3') mounted on a two-inch (2") diameter pipe
driven three feet (3') into the ground with four feet (4')
exposed. Any suitable equivalent substitute may be approved.

The sign shall clearly indicate the company name, permit number,
business address and telephone number.

(b) Perimeter Marker. A two-inch (2") diameter pipe or
suitable substitute shall be driven into the earth with a minimum
of three feet (3') exposed to permanently mark the beginning and
ending points of the area under permit. It shall be identified
by painting the exposed portion of the pipe red. The assigned
permit number shall be affixed to the permanent perimeter marker.
Other markers may be used to delineate the boundaries of the
proposed permit area.

(c) Buffer Zone Markers. Appropriate markers will be
established along a buffer zone. Markers shall consist of metal
or wooden stakes or other suitable devices or methods.

(d) Topsoil Markers. When topsoil or topsoil substitute
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material is segregated and stockpiled, the stockpiled material
shall be marked. Markers shall remain in place until the
materials are removed.

(e) Blasting Signs. If blasting is necessary to conduct
surface mining operations, signs reading "Blasting Area" shall be
conspicuously displayed at all approaches to the blasting site,
along haulageways and access roads to the mining operation and at
all entrances to the permit area. The sign shall be two feet by
three feet (2' x 3') reading "Blasting Area" and explaining the
blasting warning and the all clear signals. Once blasting
operations are completed on this area, the blasting sign may be
removed.

6B.2. Casing and Sealing of Holes. All boreholes, shafts,
wells and auger holes shall be cased, sealed or otherwise managed
to prevent pollution of surface or groundwater and to prevent
mixing of groundwaters of significantly different quality in
accordance with the approved preplan. All boreholes within the
permit area which extend beneath the coal seam to be mined and
into water bearing strata shall be permanently plugged unless the
boreholes have been approved for use in Section 6A.2. for
monitoring. Prior to sealing, such holes shall be managed to
insure the safety of people, livestock and wildlife; however,
before final release of bond, exploratory or monitoring wells
must either be sealed in a safe and environmentally sound manner
or with the prior approval of the BireeterCommissioner, be
transferred to another party for further use. The conditions of
the transfer shall comply with State and local laws, regulations,
and other requirements.

6B.3. Topsoil.

{a) Removal. Prior to disturbance of an area, topsoil shall
be removed from the area to be disturbed in a separate layer and
if not immediately redistributed, it shall be segregated and
stockpiled in a separate stable location as specified in the
preplan. Where the removal of vegetative material, topsoil or
other materials may result in erosion, the director may limit the
size of the area from which these materials are removed at any
one time.

(b) Redistribution. Prior to redistribution of topsoil, the
regraded land shall be treated, if necessary, to reduce the
potential for slippage of the redistributed material and enhance
root penetration. Topsoil and other materials shall be
redistributed in a manner that achieves an approximate uniform,
stable thickness, consistent with the approved postmining land
uses, contours and surface water drainage system.

(c) Top Soil Substitutes. Any material used for topsoiling
must be capable of supporting and maintaining the approved




postmining land use.

This determination shall be based on the results of
appropriate chemical and physical analysis of overburden and
topsoil. These analyses shall include:

1. The determination shall include at a minimum pH, texture
class and nutrient content; and

2. A certification of analysis shall be made by a qualified
laboratory stating that (A) the proposed substitute material is
suitable for sustaining vegetation, and (B) the analyses were
conducted using standard testing procedures.

(d) Nutrients and soil amendments in the amounts determined
by soil tests shall be applied to the redistributed surface soil
layer so that it supports the approved postmining land use and
meets the re vegetation requirements of Section 4F. These tests
shall include nutrient analysis and lime requirement tests.
Results of these tests shall be submitted to the director with
the final planting report as required by these regulations.

6B.4. Water Quality. Surface and groundwater quality, and
guantity and the hydrologic balance shall be protected from
material damage by handling and managing earthen materials,
groundwater discharges and runoff in such a manner that minimizes
the formation of acid or toxic drainage or infiltration and
restores the approximate premining water availability.

(a) Water Quality Control. All water accumulation into the
pit shall be removed at least once in a twenty-four (24) hour
period whenever water quality or spoil stability may be adversely
affected. All surface drainage from the disturbed area must pass
through a sediment pond or series of sediment ponds.

(b) Effluent Limitations. Discharge from the permit area
shall not violate effluent limitations or cause a violation of
water quality standards. The monitoring frequency and effluent
1imitations shall be governed by the standards set forth in the
NPDES Program under the Federal Water Pollution Control Act as
amended, 33 U.S.C. 1251 et. seq. and the rules and regulations
promulgated thereunder. Effluent limitations are those contained
in 40 CFR Part 434.

(c) Treatment Facilities. Adequate facilities shall be
installed, operated and maintained using the best technology
currently available in accordance with the approved preplan to
treat any water discharged from the permit area so that it
complies with all federal and state laws and regulations and the
limitations of this section. Nonmechanical treatment systems may
be utilized if flow is infrequent or small and timely and
consistent treatment is assured.




(d) Breakthrough.

1. Any surface breakthrough of water caused by the operator
during the course of his operations shall be sampled immediately
and analyzed for total iron, total suspended solids and pH and if
requested by the director, any other parameter characteristics of
the discharge. Such analysis shall be made by a competent water
analyst or chemist. The original and at least one copy of such
analysis shall be retained by the operator, two (2) copies shall
be submitted to the director.

2. Should said analysis. indicate the water quality to be
less than applicable effluent limitations, seals shall be
immediately constructed. These seals shall:

A. Prevent any air from entering the underground mine by
way of the breakthrough; or

B. Prevent any air from entering the breakthrough while
allowing the water to flow from the breakthrough; or

C. Seal the breakthrough of water so that it cannot flow.
Such seals shall be constructed of stone, brick, block, earth or
other impervious materials which are acid resistant.

3. Alternate methods of handling discharges from
breakthroughs may be employed where it can be established that
applicable effluent limitations can be met.

(e) Surface water shall not be diverted or otherwise
discharged into underground mine workings, unless the person who
conducts the surface mining activities demonstrates to the
director that this will:

1. Abate water pollution or otherwise eliminate public
hazards resulting from surface mining activities;

2. Be discharged as a controlled flow, meeting applicable
effluent limitations for pH and total suspended solids, except
that the pH and total suspended solid limitations may be
exceeded, if approved by the director, and is limited to:

A. Coal processing waste:;

B. Fly ash from a coal-fired facility:

C. Inert materials used for stabilizing underground mines;

D. Underground mine development wastes; or

E. Sludge;

3. Not cause, result in or contribute to a violation of
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applicable water quality standards or effluent limitations;
4. Minimizes disturbance to the hydrologic balance; and
5. Not discharge without MSHA approval.
6B.5. Acid Producing and Toxic Materials.

(a) Drainage from acid-forming and toxic-forming materials
into ground and surface water shall be avoided by:

1. Identifying, burying, blending, segregating, and/or
treating where necessary, within thirty (30) days after it is
first exposed or a lesser period if required by the director,
spoil or other materials that will be toxic to vegetation or that
will adversely affect water quality. Such materials shall be
handled in accordance with methods set forth in the approved
preplan; and

2. Acid-forming or toxic-forming material shall not be
buried or stored in proximity to a drainage course or groundwater
system so as to cause a threat of water pollution.

(b) Treatment of Toxic Matexrial. All exposed coal seams
remaining after mining and any acid- forming, toxic-forming,
combustible materials or any other waste materials that are
exposed, shall be covered with a minimum of four feet (4') of
nontoxic and noncombustible material or test, treat and blend
material to provide materials suitable to prevent water
pollution. If necessary, this material shall be treated to
neutralize toxicity in order to prevent water pollution,
sustained combustion and/or to minimize adverse effects on plant
growth and land uses. Where necessary to protect against upward
migration of salts or exposure by erosion, to provide adeqguate
depth for plant growth or to otherwise meet local conditions, the
director shall specify thicker amounts of cover using nontoxic
material.

6B.6. Monitoring Requirements.
(a) Surface Water Monitoring.

1. Surface water monitoring plans are to be included in the
permit application and will be based on the PHC determination and
baseline hydrologic and geologic information. These plans shall
identify monitoring site locations, quantity and gquality
parameters, sampling frequency, and describe how the data may be
used to determine the impact, if any, of the operation on the
hydrologic balance both the permit and adjacent areas.

Monitoring quality parameters should include but not exclusive_ to
total dissolved solids or specific conductance corrected at 257C,
total suspended solids, flow measurements, pH, acidity,




alkalinity, total iron and total manganese. The selection of
these parameters must be based on current and approved post
mining land uses and all hydrologic balance protection
objectives.

2. All water discharged from the permit area shall be
sampled and analyzed and otherwise monitored in accordance with
the Clean Water Act of 1977 and all applicable standards of the
NPDES program and a monthly report of all measurements shall be
submitted to the director; provided, that all viclations of
effluent standards shall be reported to the director within five
(5) days of receipt of analytical analysis.

3. Where any discharge from the permit area requires
treatment during the mining operation in order to meet the water
quality standards set forth in the NPDES regulations, surface
water monitoring of such discharges shall continue following
grading approval. If it is established on the basis of such
moniteoring that the hydrologic balance is being preserved without
treatment, the treatment facilities may be removed. A one (1)
year history of meeting the water quality standards shall be
adequate to establish that the hydrcoclogic balance is being
preserved.

(b) Groundwater Monitoring. ground water monitoring plans
are to be included in the permit application if adverse impacts
to a significant groundwater resource are anticipated. This
decision will be based on the PHC determination and baseline
hydrologic and geologic information gathered for both on and off
the mine site. These plansg shall identify monitoring site
locations (latitude, longitude, and ground level elevation),
guantity and quality parameters to be monitored, sampling
frequency and duration, and describe how the data may be used to
determine the impact, if any, of the operation on the hydrologic
balance both on and off the mine site. Monitoring quality
parameters should include, but not exclusive tg, total dissolved
solids or specific conductance corrected at 25°C, pH, acidity,
alkalinity, total iron, total manganese, water levels, or
discharge rates. The selection of these parameters must be based
on current and approved postmining land uses and all hydrologic
balance protection objectives. Results shall be submitted to the
Commigsioner at least every three (3) months.

(¢) Ground Water Monitoring Waivers - if an applicant can
demonstrate by the use of the PHC determination and other
available baseline hydrologic and geologic information that a
particular water-bearing stratum in the proposed permit and
adjacent area is not one which serves or may potentially serve as
a significant aquifer or ensure the hydrologic balance within the
permit and adjacent area, then monitoring of the stratum may be
waived by the Commissioner. Waivers will be considered and
granted separately and exclusively for each individual water-
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bearing stratum unless it is shown by the use of the PHC
determination and baseline hydrologic and geologic information
that all individual water-bearing stratums of concern are
hydraulically interconnected and can bhe waived as a complete
unit.if-the-PHE-determinaticn-indiecates-that-adverse-impacts-may
eccur-to-a-significant-groundwater-reseureey;-a-greundwater
menitering-plan-in-aceordanee-with-Seetion-15¢b}¢Z2)-of-the-Aet
sheuld-be-iRreiuded-in-the-permit-appiieationr--Yhe-ptan-shati
inelude-a-statement-of-the-quantity-and-quaiity-parameters-to-be
menitored;-sampting-frequeney-and-durationy~site-itecation-and-a
parrative-that-deseribes-hew-the-data-may-be-used-to-determine
the-impaect, ~if-any;-of-the-operation-upen-the-hydroisgie~-batanee~
At-s-minimumr;-total-disseived-sotidsr-speeifie-econductanece;-pHr
aeidity--atkatinity--total-iren,-tetal-mangenese-and-water-tevels
shatil-be-menttered-at-each-approved-menttering-Iocatien-and-the
resutts-submitted-te-the-director-at-teast-every-three-¢37
mepths<

6B.7. Method of Operation.
(a) Steep Slope Mining.

1. Applicability. On surface mining operations where the
natural slope exceeds twenty (20) degrees, the provisions of this
section in addition to other applicable provisions of these
regulations shall apply. On lesser slopes that regquire measures
to protect the area below the operation from landslides or other
similar disturbances as determined by the director on the basis
of soils, climate, method of operation, geology and other
regional characteristics, the provisions of this section, in
addition to other applicable provisions of these regulations,
shall also apply. These provisions do not apply where mining is
done on a flat or gently rolling terrain with an occasional steep
slope through which the mining proceeds and leaves a plain or
predominantly flat area.

2. Downslope Placement. Spoil or debris shall not be
placed on the downslope except in specified fill areas designed
for such placement. Nothing in this section shall prohibit the
placement of materials in haulroad or access road fills on slopes
steeper than twenty (20) degrees so long as the fills are
constructed in accordance with these regulations.

3. Highwall Elimination. The highwall shall be eliminated
and disturbed area graded to the approximate original contour.
Spoil material in excess of that required for the reconstruction
of the approximate original contour shall be permanently stored
in accordance with these requlations. Land above the highwall
shall not be disturbed unless the director finds that the
disturbance is necessary to:

A. Blend the solid highwall and the backfilled material;
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B. Control surface runcff;
C. Provide access to the area above the highwall; or
D. Comply with applicable health and safety laws.

4, Stabilization. The material used to backfill and
eliminate the highwall shall be sufficiently compacted or
otherwise mechanically stabilized so as to insure stability of
the backfill with a static safety factor of 1.3. The method and
design specifications of compacting material shall be approved by
the director. Woody materials shall not be buried in the
backfilled area unless the director determines that the proposed
method for placing woody material beneath the highwall will not
deteriorate the stable condition of the backfilled area. The
operation shall at a minimum retain all overburden and spoil on
the solid portion of existing or new benches and backfill and
grade to the most moderate slope possible.

5. Drainage Channels and Flumes. When mining through
natural watercourses or when water is to be directed across or
through the backfill,a drainage channel, flumes or french drains
shall be constructed across or through the backfill in order to
insure stability and to prevent erosion. Such drainage channels,
flumes or french drains shall be constructed of nontoxic durable
rock, asphalt, concrete or any other material approved by the
director. Channels, flumes and drains shall be constructed in
accordance with criteria contained in the Handbook unless
otherwise approved.

(b) Auger COperations

-1. Augering shall be prohibited by the Commissioner if it
is determined that such operations pose a potential hazard to_ the
environment, to the public welfare and safety, to water quality,
or will result in damage to structures or buildings as a result
of subsidence.Augering-may-be-prohibited-if-the-direeter
determines-that-sueh-augering-peses-a-potential-hazard-te-the
envirenment;-pubiie-wetfare-and-safety-or-to-protect-against
adverse-water-gualtity-impacts-er-if-subsidence-resuiting-frem
avger-mining-may-damage-struetures-er-buiidingss

2. Auger holes shall be sealed with an impervious and
noncombustible material, if the holes are discharging acid or
toxic water. Sealing of each hole shall occur within seventy-two
(72) hours following coal removal.Auger-heies-shaii-be-seated
within-seventy-twe-{72)-hours-after-completion-with-an-impervieus
and-peneembustible-materiat;-if-the-hotes-are-disecharging-water
eontatning-aeid-or-toxie-forming-materiai~

3. An auger hole shall not be sealed if impoundment of
water resulting from sealing would create a hazard to the
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environment or public welfare and safety; provided, that any
discharge from unsealed auger holes shall not cause a violation
of applicable water guality standards. Adequate drainage through
the backfill from any unsealed auger holes shall be constructed
in accordance with specifications set forth in the permit
application.Variance-from-Seating-Auger-Hotess--An-auger—-heile
need-not-be-seated-if-the-director-finds-that-an-imnpeundment-of
the-Water-resulting-from-seating-woutd-erente-a-hazard-to-the
eaviroRment-er-pukblie-welfare-and-safetyr-provided --that-any
diseharge-frem-unseated-aunger-hoies-shati-net-eause-a-vietation
ef-water-gquatity-standards-—--Adequate-drainage-through-the
baekfili-from-any-unseated-auger-hotes-shali-be-construeted-as
shewn-in-the-appreved-preptans

4. Auger mining operations shall be conducted in a manner
which maximizes recoverability of mineral reserves remaining
after augering. The operator shall, at a minimum, leave areas of
undisturbed cocal to provide access for future underground mining
activities, unless it is established by the operator that the
coal reserves have been depleted or are so limited in thickness
or extent that it would not be practicable to attempt further
recovery.Auger-mining-shati-be-conduected-soe-as-to-maxzmize-the
utiltization-and-eenservation-ef-the-ecoailx

5. Auger mining operations shall be conducted in such a
manner so as to minimize subsidence damage and where material
damage occurs the operator shall correct such damage.

6. Where auger mining operations affect previously mined
areas not reclaimed in accordance with the Act and these
regulations and the volume of all reasonably available spoil is
demonstrated in writing to the Commissioner to be insufficient to

completely backfill the highwall, the highwall shall be
eliminated to the maximum extent technically practical in
accordance with the following criteria:

A. The person who conducts the auger mining operation shall

demonstrate to the Commissioner that the backfill, designed by a
gualified registered professional engineer, has a minimum static
safety factor for the stability of the backfill of at least
1.3.Auger-mtning-shali-be-eonducted-s0-a3-to-maximize
recoverability-of-mineral-reserves-remaining-after-mining-and
reeclamation-are-compieter

B. All spoill generated by the auger mining operation and
any associated surface coal mining and reclamation operation, and
any other reasonably available spoil, shall be used to backfill
the area. Reasonably available spoil shall include spoil
generated by the mining operation and other spoil located in the
permit area that is accessible and available for use and that
when rehandled will not cause a hazard to the public safety or
significant damage to the environment. For this purpose, the
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permit area shall include spoil in the immediate vicinity of the
auger mining operation.Each-persen-vwhe-ecorduets-auger-mining
eperatiens-shaii—ieave-areas-ef-undisturbed-eeai7—as—appfeved-by
the-direeter;-to-provide-aceess-for-future-underground-mining
aetivities-te-eeal-reserves-remaining-after-augering-is
eempieted:—un&ess*i%—is-estebiished-that*the-eeai-resefves—have
been-depieted-or-are-se-iimited-in-thiekness-or-extent-that-it
will-net-be-practicablie-to-recover-the-remaining-eeat---Fhis
determination-shaii-be-made-by-the-director-upen-presentation-of
apprepriate~teehniea}~evidenee—by—the-eperateff

C. The coal seam mined shall be covered with a minimum of
four (4) feet of nonacid, nontoxic-forming material and the

backfill graded to a slope which is compatible with the approved

postmining land use and which provides adequate drainage and

long-term stability.

D. Any remnant of the highwall shall be stable and not pose
a hazard to the public health and safety or to the environment.

E. Spoil placed on the outslope during previous mining
operations shall not be disturbed if such disturbances will cause
instability of the remaining spoil or otherwise increase the
hazard to the public health and safety or to the environment.

{(c) Mountaintop Removal.

1. Applicability. Where the mountaintop removal technique
is applied, the provisions of this section, in addition to other
applicable provisions of these regulations, shall apply.

2. The Final Graded Slopes. The final graded top plateau
slopes on the mined area shall be less than five (5) horizontal
to one (1) vertical so as to create a level plateau or gently
rolling configuration and the outslopes of the plateau shall not
exceed two (2) horizontal to one (1) vertical.

3. Drainage. The resulting level or gently rolling contour
shall be graded to drain inward from the outslope except at
specific points where it drains over the outslope in constructed
channels. Such channels shall be protected from erosion and
constructed using design criteria similar to that found in the
Handbook.

(d) Inactive Status. Inactive operations status will be
considered for a period not to exceed one (1) year from date of
approval; provided, that prior written approval is obtained from
the director; provided further, that inactive status shall not be
approved unless the operator demonstrates that reclamation is
current and all water management practices will be maintained
during the inactive period and all exposed coal is covered with
nontoxic material. The director may also require progress maps
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prior to approval. Where it can be adequately demonstrated by
the permittee that inactive status to exceed one (1) vyear is
necessary, the director may extend inactive status beyond the one
(1) year limitation in increments not to exceed six (6) months.

(e) Requirements for Special Land Use Purposes. Operations
that meet the requirements of this paragraph may be conducted
under a variance from the requirement to restore affected areas
to the approximate original contour if the following requirements
are satisfied:

l. The alternative postmining land use requirements of
Paragraph 4D.4. are met;

2. All applicable requirements of the Act and regulatory
program other than the reguirement to restore affected areas to
their approximate original contour are met:

3. BAfter consultation with appropriate land use planning
agencies, if any, the potential use is shown to constitute and
equal or better economic or public use;

4. The proposed use is designed and certified by an
approved person in accordance with professional standards
established to assure the stability, drainage and configuration
necessary for the intended use of the site;

5. The highwall is completely backfilled with spoil
material in a manner which results in a static safety factor of
1.3 using standard geotechnical analysis:;

6. Only spoil not necessary to achieve the postmining land
use shall be removed from the mine bench; and

7. The surface land owner of the permit area has requested
in writing that a variance be granted so as to render the land
after reclamation suitable for an alternative land use as defined
in Paragraph 4D.3.

8. The watershed of the permit and adjacent area will be
deemed improved if:

A. There is reduction in the amount of pollutants or
reduced flood hazards:;

B. Volume of seascnal flows do not adversely affect the
environment; and

C. Appropriate state agency approves the plan.

9. Federal, State and local government agencies with an
interest in the proposed land use have a maximum of sixty (60)
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days in which to review and comment on the proposed use.

(£f) No mining within five hundred (500) feet of an
underground mine not totally abandoned without approval by MSHA.

6B.8. Disposal of Excess Spoil. Spoil not required to
achieve the approximate original contour shall be transported to
and placed in a controlled manner in designated disposal areas
within the permit area which have been designed in accordance
with this subsection. Coal processing wastes and/or toxic mate
rial shall not be disposed of in such fills unless they are
designed in accordance with the refuse disposal regulations.
Where environmental benefits will occur, spoil not needed to
restore the approximate original contour of the land and reclaim
land within the permit area may, in a manner consistent with the
Act and these regulations, be deposited on another area under a
permit issued pursuant to the Act or on abandoned mine lands
under a contract for reclamation conducted pursuant to the
provisions of the Act and these rules and regulations.

(a) Disposal of Excess Spoil on Existing Benches. Spoil
material not required to return the area to the approximate
original contour may be placed on a bench if the following
conditions are met:

1. All excess spoil must be hauled, placed and retained on
the solid portion of the existing bench; and

2. The spoil must be compacted or otherwise mechanically
stabilized and the existing highwall eliminated to the extent
possible with the available spoil to achieve a static safety
factor of 1.3.

(b) Valley Fills. The spoil shall be transported and placed
in a controlled manner, concurrently compacted as necessary to -
insure long-term mass stability and prevent mass movement. :

1. Minimum design and construction requirements. The
design and construction of all valley fills must be certified by
a registered professional engineer.

A. If the fill area contains springs,natural watercourses
or wet weather seeps, lateral drains shall be constructed from
the wet areas to the rock core in such a manner that infiltration
of the water into the fill will be prevented. If springs,
natural watercourses or wet weather seeps are encountered, system
of underdrains shall be constructed from each spring or seepage
area as lateral drains to the rock core. If no filter is
designed for the underdrain or rock core, sufficient capacity
shall be provided to allow for partial plugging of the drain
and/or rock core.

B. The foundation of the f£ill shall be designed to assure
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that the valley fill shall have a long-term static safety factor
of 1.5 or greater.

C. The outer slope of the fill shall be no steeper than two
(2) horizontal to one (1) vertical(2:1). A minimum of twenty
foot (20') wide bench shall be installed at a maximum of every
fifty feet (50') in vertical height with a three percent (3%) to
five per cent (5%) slope toward the fill and a one percent
(1%)slope toward the rock core.

D. A rock core chimney drain may be utilized for fills that
will come to the level of the ridge line with no natural drainage
area above the fill. A rock core chimney drain may also be used
for fills that do not come to the ridge line provided that the
fill does not contain more than two hundred fifty thousand
(250,000) cubic yards of material unless located in an area where
the valley floor is always above the local water table. If a
rock core chimney drain is not used, an underdrain designed and
constructed using accept ed engineering practices approved by the
BireeteorCommissioner and a surface diversion system capable of
handling a one hundred (100) year, twenty-four (24) hour
precipitation event are required. A rock core shall be designed
with a minimum width of sixteen feet (16') and shall be comprised
of durable rock with a minimum dimension of twelwve inches (12").
The rock core shall consist of no more than ten percent (10%)
fines. This core shall be progressively constructed as the
layers are brought up through the valley £fill. The top of the
rock core shall form a trapezoidal channel for possible flows
over the core instead of through it in the event the pores of the
core become blocked by debris or sediment over time. This
channel shall be sufficient to pass a one hundred (100) year,
twenty-four (24} hour precipitation event.

E. All areas upon which the valley fill is to be placed
shall first be cleared progressively of all trees, brush, shrubs
and other organic material. This material shall be removed from
- the £fil1l1l area. No more than three (3) acres, excluding roadway
for construction of the f£ill, shall be cleared in the valley fill
site until the first 1lift is completed.

F. The f£ill shall be constructed in compacted layers
beginning at the toe of the wvalley fill. The layers shall be
constructed approximately parallel in thicknesses not to exceed
four feet (4') and compacted unless otherwise approved by the
director.

G. During and after construction, the top of the £fill shall
be graded to drain back to the head of the fill on a slope not
greater than three percent (3%). A drainage pocket shall be
maintained at the head of the fill at all times to intercept
surface runoff and direct it into the core.

H. Other than the drainage pocket provided for in G.
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above, no impoundments shall be constructed on completed fills.
In no case shall this pocket have a potential for impounding more
than ten thousand (10,000) cubic feet of water.

I. Where the toe of the spoil rests on a downslope in
excess of thirty-six percent (36%),keyway cuts or rock toe
buttresses shall be construct ed of sufficient size to ensure
stability of the fill as determined in a stability analysis.

2. Plans, design data and construction specifications. The
following material must be included in the application:

A. A profile view of the valley fill showing the original
ground line and proposed construction limits;

B. A cross-section located through the intersection of the
top and the face of the proposed wvalley fill showing the original
ground line, the proposed construction limits and the rock core:;

C. A plan view and cross-sections of designed rock toe
buttresses, 1f applicable;

D. Engineering calculations demonstrating the static safety
factor for the proposed design; and

E. Details of foundation preparations, keyways, etc., if
applicable.

(c) Side Hill Fills. Side hill fills shall be located on
the most moderate slopes and naturally stable are as available
with a downslope at the toe of the fill not to exceed thirty-six
percent (36%). Where possible, fill materials suitable for
disposal shall be placed upon or above a natural terrace, bench
or berm if such placement provides additional stability and
prevents mass movement.

1. Geotechnical investigation. Each application shall
contain the results of a geotechnical investigation of the
proposed disposal area. The investigation shall include such
factors as adverse geologic conditions, soil characteristics and
depth of bedrock, springs, seeps and groundwater flow and a
description of materials to be placed in the fill and drains.The
level of such geotechnical investigation shall be determined by a
registered professional engineer based upon specific site
conditions, available site information and the history of similar
fills in nearby areas, and additional engineering data required
for design.

2. Design and construction reguirements.The design and
construction of all side hill fills must be certified by a

registered professional engineer.The following minimum design and
construction requirements must be met:
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A. If the fill area contains springs,natural watercourses
or wet weather seeps, lateral drains shall be constructed from
the wet areas in such a manner that infiltration of the water
into the fill will be minimized. The drains shall be designed
and constructed of course, durable rock. No single rock utilized
in the underdrain may occupy more than twenty-five percent {25%)
of the width of the drain.

B. All areas upon which the fill is to be placed shall
first be cleared progressively of all trees, brush, shrubs and
other organic material. This mate rial shall be removed from the
fill area. .

C. The fill shall be constructed in concurrently compacted
layers not exceeding four feet (4')in thickness.

D. The foundation of the fill shall be designed to assure
that it shall have a static safety factor of at least 1.5.

E. The outer slope of the fill shall be no steeper than two
(2) horizontal to one (1) vertical(2:1). A minimum twenty foot
(20') wide bench shall be in stalled at a maximum of every fifty
feet (50') in vertical height of the fill with a three percent
(3%) to five percent (5%) slope towards the fill and a one
percent(1%) slope towards a stabilized channel capable of passing
a one hundred (100) vyear, twenty-four (24)hour precipitation
event,

F. Surface water runoff from and around the side hill fill
shall be diverted away from the fill and into stabilized channels
designed to pass safely the runoff from a one hundred (100) year,
twenty-four (24) hour precipitation ewvent.

G. A subsurface drainage system shall be provided to safely
collect and transport water from springs and seeps to the surface
where it cannot affect the stability of the fill. Underdrains
shall be constructed of durable rock and shall be provided with a
filter unless the drain is designed of a sufficient capacity to
allow for partial plugging.

H. No impoundments shall be construct ed on completed
fills.

3. Plans, design data and construction specifications. The
application shall contain at a minimum the following information:

A. A cross-section of the side hill fill showing the
original ground and the proposed finish grade at two hundred foot
(200') stations.

B. Plans, design data and construction specifications for
any diversions;
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C. A plan view and cross-section of designed rock toe
buttresses;

D. Engineering calculations demonstrating the static safety
factor of the proposed fill design; and

E. Details of foundation preparations, keyways, etc., if
applicable.

{(d) Durable Rock Fills. Special excess spoil £ill placement
by dumping in a single l1ift may be ap proved based upon the
specific site conditions provided that the excess spoil consists
of at least eighty percent (80%) by volume sandstone, limestone
or other durable rocks that do not slake in water and that the
slope at the toe of the £fill is less than twenty percent (20%).
Loads of nondurable spoil in the £ill shall be mixed with hard
rock spoil in a manner to limit on a unit basis concentrations of
noncemented clay or shale in the fill. Such materials shall
comprise no more than twenty percent (20%) of the fill wvolume.
Any such fill must be designed by a registered professional
engineer experienced in the design and construction of earth and
rock fill embankments.

1. Geotechnical investigation. Each application shall
contain the results of a geotechnical investigation of the
proposed disposal site. The investigation shall include such
factors as adverse geologic conditions, soil characteristics and
depth in foundation zones, bedrock, springs, seeps and
groundwater flow, potential effects of subsidence and a
description of materials to be placed in rock cores and
drains.The extent of such geotechnical investigation shall be
determined by a registered professional engineer based upon
specific site conditions, available site information and an
additional engineering data required for design.

2. Minimum design and construction requirements. The
design and construction of all durable rock fills must be
certified by & registered professional engineer. The following
minimum design and construction requirements must be met:

A. The foundation of the fill shall be designed to assure a
1ong term static safety factor ofl.5 or greater, and meet an
earthquake safety factor of 1.1;

B. The final outer slope of the fill shall be no steeper
than two horizontal to one vertical (2:1).A minimum twenty foot
(20') wide bench shall be in stalled at a maximum of every fifty
feet (50') in vertical height of the fill with a three (3%) to
five (5%) percent slope towards the fill and a one percent (1%)
slope toward the drainage channel;

C. All areas upon which the valley fill is to be placed
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shall first be cleared progressively of all trees, brush, shrubs
and other organic material. This material shall be removed from
the fill area;

D. 1If the fill area contains springs,natural watercourses
or wet weather seeps, lateral drains shall be provided in such a
manner that infiltration of the water into the £ill will be
prevented;

E. Drainage channels sufficient to carry a one hundred
(100) year, twenty-four (24) hour, precipitation event shall be
constructed to channel water around or through the fill in such a
manner as to pre vent zones of saturation within the fill
provided that drainage from above the fill shall not be routed
through the £ill; and

F. The grade of the top surface of the completed fill shall
not exceed five percent (5%) and shall slope toward the properly
designed drainage channel with no impoundments.

3. Plans, design data and construction specifications. The
following material must be included in the application:

A. A profile view of the wvalley fill showing the criginal
ground and proposed construction limits:

B. A cross-section located through the intersection of the
top of the face of the proposed fill showing the original ground
and proposed construction limits;

C. Plan view, cross section, and design criteria for
drainage .channels or rock cores;

D. Plan view and cross-section of design ed rock toe
buttresses, if applicable;

E. Engineering calculations demonstrating the static safety
factor of the proposed design;and

F. Details of foundation preparations, keyways, etc., if
applicable.

(e) Certification. Certification of all excess spoil fills
shall be as follows:

1. The fill and appurtenant structures shall be designed
using recognized professional standards and certified by a
registered professional engineer experienced in the design of
earth and rockfill embankments; and

2. The fill shall be inspected for stability by a
registered professional engineer or other qualified professional
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specialist under the direction of the professional engineer,

guarterly throughout construction and during critical

construction periocds such as foundation preparation, underdrain
placement, installation of surface drainage systems, and

construction of rock toe buttresses. After completion of the
inspection, a report certified by the registered professional

engineer shall be submitted to the director within two(2) weeks.

A copy of the certified report shall be maintained at the mine *
site; and )

3. After total completion of the valley fill, a
certification form shall be completed and submitted to the
director by the registered professional engineer overseeing
construction of the fill.

6B.9. Backfilling and Regrading. Spoil returned to the
mined-out area shall be backfilled and graded to approximate
original contour with all highwalls eliminated and a postmining
slope that does not exceed either the angle of repose or such
lesser slope as is necessary to achieve a minimum long-term
static safety factor of 1.3 and prevent slides.

(a) Keeping Operation Current. Grading, back filling and
water management practices as approved in the preplans shall be
kept current as follows:

1. Where the operation includes only contour mining (no
augering) the grading and backfilling shall follow the mineral
removal by a period not to exceed sixty (60) days or one thousand
five hundred(1l,500) linear feet:

2. Where the operation includes contour min ing and
augering, the augering shall follow the min ing by a period not
to exceed sixty (60) days, and the grading and backfilling shall
follow the augering by not more than thirty (30) days or one :
thousand five hundred (1,500) linear feet, but in no event shall
more than three thousand (3,000) linear feet of pit be exposed at
any time;

3. Where the operation includes only auger ing, the grading
and backfilling shall follow the augering by a period not to
exceed thirty (30) days or one thousand (1,000) linear feet;

4. Area Mining. Should the operation include only area
mining, the backfilling and grading shall not be more than two
spolil ridges behind the pit being worked. Maximum linear feet of
open pit shall not exceed three thousand (3,000) feet at any
time;

5. Mounfgintop Removal. For surface mine operations that

remove entire coal seams running through the upper fraction of a
mountain, hill or ridge {by removing all the overburden,
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backfilling and regrading) shall follow the same guidelines for

area and contour mining as found in this section. The outer

perimeter and drainage area shall be stabilized, regraded,

seeded, and mulched immediately upon construction. Where more

than one component spread of equipment is being utilized on the

same permit area,the backfilling and regrading shall be

considered current when each area meets the requirements of para

graph (4) of this subsection:; ®

6. Revegetation shall be kept current by establishing a
temporary or permanent vegetative cover on regraded areas by the
end of the first growing season and a permanent cover by the end
of the second growing season;

7. The period of time or the distance required to be
current may be reasonably extended where the permittee
affirmatively demonstrates that site conditions or weather
changes make adherence to these guidelines impractical. A
written waiver must be obtained from the director for such
extension;

8. Removal of Regrading Equipment. Operable regrading
equipment shall be kept on the permit area until satisfactory
completion of grading unless otherwise approved; and

9. Variance from Reclamation Requirements. Reclamation
requirements may be postponed on a surface mining permit where
surface mining operations and underground mining operations are
pro posed on the same area; provided that all requirements set
forth in Section 3312 of the Act are met.

{b) ,Grading Outer Spoil. All outer spoil shall be graded so
as to blend into the adjoining undisturbed lands.

(c) Erosion Control. All disturbed areas shall be regraded,
protected and stabilized in a manner which effectively controls
erosion.

(d) Reaffecting Previously Mined Areas.

1. Operations proposing to remine existing benches
permitted prior to July 1, 1977 and not pro posing to
substantially reaffect the existing highwall, shall at a minimum
completely eliminate the newly created highwall and utilize the
excess spoil material to eliminate as much of the preexisting
highwall as possible. This regulation applies only to those
gsituations where mining is proposed in order to remove coal seams
lying below the seam originally mined prior to July 1, 1977.

2, Augefroperations proposing to affect previously mined

areas that were not reclaimed to the standards of this section
shall demonstrate in writing that if the volume of all reasonably
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available spoil is insufficient to completely backfill the
highwall, the highwall shall be eliminated to the maximum extent
technically practical in accordance with the following criteria:

A. The backfill has a minimum static safety factor of at
least 1.3:

B. All spoil generated by the auger mining operation and
any associated surface coal mining and reclamation operation and
any other reasonably available spoil, that when rehandled will
not cause a hazard to the public safety or significant damage to
the environment, shall be used to backfill the area:;

C. The coal gseam mined shall be covered with a minimum of
four (4) feet of nonacid, nontoxic forming material;

D. Any remnant of the highwall shall be stable and not pose
a hazard to the public health and safety or to the environment;
and

E. Spoil placed on the outslope during previous mining
operations shall not be disturbed if such disturbances will cause
instability of the remaining spoil or otherwise increase the
hazard to the public health and safety or to the environment.

(e) Regraded Drainage Control. Drainage control on regraded
areas shall be provided to prevent excessive erosion or
additional contributions of suspended solids to the receiving
stream, ensure safety and conserve scil moisture. Drainage
control measures may include, but are not limited to, constructed
drainways, flumes and riprap channels, tracking in, small
depressions or other devices that may be approved by the
director.

6B.10 Backfilling and Grading: Previcusly mined areas.
Remining operations on previocusly mined areas that contain a pre-
existing highwall shall comply with 6B.9 or 8B.9 of these
regulations, except as provided in this section.

(a) The requirement of highwall elimination shall not apply
to remining operations where the volume of all reascnably
available spoil located in the permit area is insufficient to
completely backfill the reaffected or enlarged highwall as
demonstrated in writing by the applicant. The highwall shall be
reduced to the maximum extent technically practical. Any
highwall remnant shall be stable and not pose a hazard to the
public health and safety or to the environment. The operator
shall document, to the satisfaction of the Commissioner, that the
highwall is stable.

(b) Spoil placed on the outslope during previous mining
operations shall not be disturbed if such disturbance will cause
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instablility of the remining spoil or otherwise increase the
hazard to the public health and safety or to the environment.
The highwall shall be graded to a slope which is compatable with
the approved post mining land use, and which provides adeguate
drainage control and long-term stability.

{c) Where the applicant proposes to use selected overburden
materials as a supplement or substitute for topscil, the
application shall provide results of analyses, trials, and tests
indicating a more suitable s0il medium,

(d) All revegetation shall be carried out in a manner that
encourages a prompt vegetative cover which, at a minimum, shall
be adequate to control erosion and is consistent with the
reclamation plan. The reguirements of 4F.8 of the regulations
may be modified on a case-by-case basis, by the Commissioner,
using information set forth in the approved reclamation plan.

(e) A coal remining operation which began after February 4,
1987, may qualify for the water quality exemptions set forth in
Subsection (p), Section 301, of the federal Clean Water Act as
amended.

6C. Incidental Boundary Revisions (IBR) - All incidental
boundary revisions shall be granted in accordance with Section
19(a)(2) of the Act and shall be limited to additional areas of
disturbance directly related to surface mining. Incidental
boundary revisions shall not be granted for any Notice of Intent
to Prospect.

6C.1. General - In addition to the information required by
Section 19(a)(2) of the Act, the following requirements shall be
met: -

{(a) The application shall be filed on forms provided by the
Commissioner.

(b) The maximum total acreage to be permitted on one or
more IBR's shall be no more than 60% of the acreage on the
original permit and shall not exceed a maximum of 150 acres.

(c) If the IBR is contiguous to the mining area of the
original permitted area and is an insignificant IBR, a legal
advertisement shall be published one time in accordance with
Section 3B.04 of these regulations. The legal advertisement
shall state that written protests will be accepted by the
Commissioner until a certain date which shall be at least ten
(10) days after the publication of the applicant's advertigement.

(d) If the IBR is not contiguous to the mining area, or is
a significant IBR, a legal ad in accordance with Section 3B.2 of
the rules and regulations and Section 3-9(a)(6) of the Act will
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be required.

(e) All provisions of the IBR which differ from the
original permit shall meet the requirements of the Act and
regulations, except as provided in this section.

6C.2. An IBR will not be deemed to be significant unless it
is determined that the environmental impact or welfare and safety
of the public may be altered from that reflected in the approved

permit.

6C.3. All IBR's for a permit will be subject to review and
approval by the Commissioner.

6C.4. No IBR to a permit may be implemented by any operator
until written approval of the Commissioner has been granted.




38-2-7A. Permit Requirements.

7A.1. General. In addition to information required by
Sections 109 and 18 (b)(5) of the Act, the following general
information shall be included with an application filed on forms
provided by the direeterCommissioner.

(a) Return receipts of notification to residents residing on
property contiguous to proposed permit area.

(b) A true copy of the notarized affidavit of publication
and a copy of the advertisement setting forth the dates the
advertisement appeared.

{c) The location of the operation (county, magisterial
district, nearest post office and longitude and latitude).

(d) The name of the coal seam or seams to be mined.

(e) Information on the type of bond to be filed and whether
or not incremental bonding will be used.

(£) An indication of whether or not there will be a gravity
discharge.

(g) Provide a U.S.G.S. topographic map of the area extending
beyond the proposed mining limits and showing the following:

1. Name and series of the sheet;

2. Scale, latitude and longitude;

3. Limits of underground mining operation proposed;
4. Surface area to be permitted;

5. Cropline of the mineral;

6. Location and identification of all mine openings for the
proposed mine shafts, slopes and drifts, and boreholes; and

7. Location of all surface residents of structures not owned
by the applicant over the area to be mined.

(h) Attach a copy of a mine development map drawn to scale
showing:

1. Boundaries of underground mining operation and any
adjacent active or abandoned mines in the same seam;




2. Present extent of underground mining as well as projected
headings:

3. Date, scale, north arrow, dip and strike arrow and
average dip:

4. All gas, o0il and water wells;
5. Location of all known faults and test drill holes;

6. Area and extent of previous or proposed auger or strip
mining in the same seam;

7. Location and thickness of barriers; and
8. Elevation of all entries, fanways and boreholes.

734,2. Hydrologic Information and Analysis. The application
shall contain a statement describing the probable hydrologic
consequences (PHC) of the mining operations, both the permit and
adjacent areas beth-en-and-eff-the-mine-site-with respect to the
hydrologic balance. Modeling technigues may be included as part
of the application. The latitude, longitude and elevation should
be shown for each surface or groundwater sampling point for base
line information. Water sampling and analysis shall be in
accordance with OSM approved methods. All applications for
permit revisions must be reviewed by the Commissioner to
determine whether a new or updated PHC determination or
cumulative hydrologic impact assessment (CHIA) should be

prepared.

(a) Base line Groundwater Information

1. The location, ownership and use (if any) of known
existing wells, springs, and other groundwater resources
including discharges from other active or abandoned mines w1th1n
the proposed permit and adjacent areas in sufficient numbers to
allow the applicant to make a reasonable approximation of the
base line groundwater conditions and use.

2. Water quality descriptions including total dissolved
solids, alkalinity, acidity, sulfates, specific conductance, pH,
total iron, total manganese; provided, that correlation data from
other monitoring which does not include one or more of the above
parameters may be accepted; provided further, that limited
validation samples may be required.

3. For significant aquifers, groundwater guantity
descriptions including discharge rates or usages and depth to
water under seasonal conditions in each water-bearing stratum
above the coal seam and each potentially impacted water-bearing
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stratum below the coal seam. Where deemed feasible and
appropriate by the Commissioner, an operator may calculate water
usage for water status discharge determination; and.

4. If the determination of the probable hydrologic
consequences (PHC) indicates that a currently used or significant
groundwater resource is likely to be adversely impacted,
additional informaticon shall be provided on the base line *
properties of the groundwater system as necessary to evaluate
such probable hydrologic consequences (PHC)} or to plan remedial
or reclamation activities.

{b) Base line Surface Water Information.
1. The name, location, ownership and descriptions of all

surface water bodies in the permit and adjacent areas.streams
inteo-which-water-wilti-be-diseharged~-

2. Water quality descriptions including information on total
suspended solids, total dissolved solids, specific conductance,
pH, acidity, alkalinity, sulfates, total iron, and total
manganese sufficient to demonstrate seasonal variation; provided,
that correlation data from other monitoring which does not
include one or more of the above parameters may be accepted;
provided further, that limited validation samples may be
required.

3. Water quantity descriptions including information on
seasonal flow rates, variation, and water usages; and.

4., If the determination of the probable hydrologic
conseguences (PHC) indicates that a currently used or significant
surface water resource (including all lightly buffered streams)
is 1ikely to be contaminated, diminished, or
interrupted, adversety-impaeted; additional information shall be
provided on the flood flows, base flows and other characteristics
or information as necessary to fully evaluate such probable
hydrologic consequences (PHC) or to plan remedial and reclamation
activities such as water availability, alternative water sources,
and evaluation of suitability for both the premining and the
approved postmining land uses.

(c) Probable hydrologic consequences assessment. The
application shall include a determination of the probable
hydrologic consequences (PHC) of the proposed mining and
reclamation upon the quality and quantity of ground and surface
water under seasonal flow conditions in the proposed permit area
and potentially impacted off site areas. The PHC determination
shall be based on base line data (including the geologic
description provided in accordance with 7A.3.) collected at or




near the site of the proposed operation, data representative of
the site, or a combination of both.

The PHC determination shall include estimates of the impact
of the proposed operation upon water quality, floeding or
streamflow alteration and ground and surface water availability.
Remedial measures for potential water quality or water quantity
problems of local impact revealed by the PHC determinations shall
be described or referenced.

{d) The applicant shall may-submit all available data and
analysis described in 6A.2 {¢c) reievant-to-the-eumutative
hydrotegie—-itmpaect-asseasment with the application for the
cumulative hydrologic impact assessment.

(e) In some cases, the PHC may serve as the CHIA if there
is no previously existing mining within that particular
hydrologic regime's impact area. Otherwise, the regulatory
authority shall perform a separate cumulative hydrologic impact
assessment and evaluation of the PHC for the permit area and
PHC's found within the cumulative impact area. This evaluation
shall be sufficient to determine, for purposes of permit
approval, whether the proposed operation has been designed to
prevent material damage to the hydrologic balance outside the
permit area.

7A.3. Geology. The application shall contain the following
geologic and related information:a-deseriptien-ef-the-geologyr--in
accordance-with-16¢ta3¢:3)-and-{(14J)--and-11¢taj¢i2y-of-the-Act;-for
the-permit-areas

(a) Geologic cross sections, maps or plans of the proposed
affected area, including the actual area to be mined, prepared by
or under the direction of and certified by a person approved by
the Commissioner, showing pertinent elevation and location
(latitude and longitude) of test borings or core samplings, where
required by the Commissioner, and depicting the following
information:

(1) The nature and depth of the various strata or
overburden including geologic formation names and/or geclogic
members;

{2) The elevation location of subsurface water, if
encountered, and its quality;

(3) The nature and thickness of any coal or rider seams
above the seam to be mined;

(4) The ﬁature of the stratum immediately beneath the coal
seam to be mined;




(5) All mineral crop lines and the strike and dip of the
coal to be mined within the area of land to be affected;

(6) Existing or previous surface mining limits;

(7) The location and extent of known workings of any
underground mines, including mine openings to the surface;

(8) Information concerning the areal and structural geology
of both the proposed permit and adjacent areas, down to the
deeper of either the stratum immediately below the lowest coal
seam to be mined or any aquifer which may be adversely impacted
below the lowest coal seam to be mined, will be included in the
permit application. Areal geology may include information such
as mapped ocutcrop locations shown on a 7-1/2 minute United States
Geological Survey (U.S.G.S.) topographic map, areal photographs,
and published geclogic reports for the area of concern.
Structural geology may include mapped lineament traces from areal
photography or topographic maps and any published structural
geologic reports for the area of concern;

(9) Areal and vertical distribution of aquifers with
seasonal differences in head and the name(s) of the stratum (or
strata) which the water is found; and

(10) Location and depth of all oil and gas wells within the
proposed permit area for both surface and underground
mines.chemieat-anatyses-shaiti;-uniess-etherwise-provided-by-the
direetor-or-by-taw-or-regutationr;-be-determined-by-using-standard
precedures—-found-in-EPA-Manuait-60072-78-054-(Fietd-and-Laboeratery
Metheds-Applicable-teo-Overburden-Mineseiial~

(b)) In-the-event-that-any-part-of-the-data-required-under
thia-subseetion-is-svaiiable-to-the-eperater-from-previous
investigations-en-the-propesed-permit-aren-er-adjacent-areas-with
simitar-characteristiesr-the-data-may-be-used-in-iieu-of
development-of-new-data~-if-deemed-acceptabte-by-the-director-in
writing--A statement of the result of test borings or core
samples from the permit and adjacent areas (if possible)
including:

(1) The results of test borings which the applicant has
made at the area to be covered by the permit, or other equivalent
information and data in a form satisfactory to the Commissioner
including the structural geology, thickness of the coal seam to
be mined, location of subsurface water, if encountered, and an
analysis of the chemical and physical properties, including but
not exclusive to the sulfur content of any coal seam, the
chemical analysis of potentially acid or toxic-forming sections
of the overburden, and the chemical analysis of the stratum lying
immediately underneath the coal to be mined: Provided, that




information which pertains only to the analysis of the chemical
and physical properties of the coal, except information regarding
such mineral or elemental contents which are potentially toxic in
the environment, shall be kept confidential and not a matter of
public record;

(2) Lithologic logs of the drill holes;

(3) A detailed discussion and mapped illustration (cross
sections and/or areal) of faults, crop lines, dip/strike,
synclines, anticlines and other known geologic structural
features which have a bearinag on the extraction of the coal
and/or the hydrologic regime and should explain the potential
impact, if any, is anticipated. Also, within this discussion, a
brief description of the degree of fracturing and weathering, if
any, noted during the exploration drilling should be included if
it is believed to have a potential influence on the extraction of
the ccal and/or the hydrologic regime.

{c) The clay content of the stratum immediately below the
coal seam and the pyrite content and potential alkalinity of the
stratum immediately below the coal seam shall be analyzed.

7A.4. Mine Abandonment. A plan shall be included in the
application and shall contain the following information:

(a) The maximum head of water expected on the barrier and
mine seals:;

(b} The width of barriers and the type and number of
permanent seals proposed, their design details and drawings and
the proposed materials to be used for construction; and

(c) The type of seals and their design details for
borehcles.

38-2-7B., Performance Standards.
7B.1. Signs and Markers.

(a) Permanent Monument. A permanent monument shall be posted
at the entrances from public roads and highways and at other
suitable locations. The monument shall consist of a sign
constructed of wood, metal or other suitable material two feet by
three feet (2' x 3') mounted on a two inch (2") diameter pipe
driven three feet (3') into the ground with four feet (4')
exposed. Any suitable equivalent substitute may be approved. The
sign shall clearly indicate the company name, permit numbers,
business address and telephone number.




(b) Perimeter Marker. A two-inch (2') diameter pipe or
suitable substitute shall be driven into the earth with a minimum
of three feet (3') exposed to permanently mark the beginning and
ending points of the area under permit. It shall be identified
by painting the exposed portion of the pipe red. The assigned
permit number shall be affixed to the permanent perimeter marker.
Other markers may be used to delineate the boundaries of the
proposed permit area.

(c) Buffer Zone Markers. Appropriate markers will be
established along a buffer zone. Markers shall consist of metal
or wooden stakes or other suitable devices or methods.

(d) Topsoil markers. When topsoil or topsoil substitute
material is segregated and stockpiled, the stockpiled material
shall be marked. Markers shall remain in place until the
materials are removed.

{e) Blasting Signs. If blasting is necessary to conduct
cperations on the surface, signs reading "Blasting Area" shall be
conspicuously displayed at the mining operation and at all
entrances to the permit area. The sign shall be two feet by three
feet (2' x 3') reading "Blasting Area" and explaining the
blasting warning and the all clear signals. Once blasting
operations are completed on this area the blasting sign may be
removed.

(f) Slope Measurements. Slope measurements shall be clearly
marked prior to preinspection at each two hundred feet (200')
interval perpendicular to the cropline, where applicable.

7B.2. Casing and Sealing of Holes. All boreholes, shafts,
auger holes and wells shall be cased, sealed or otherwise managed
to prevent pollution of surface or groundwater and to prevent
mixing of groundwaters of significantly different gquality. All
boreholes within the permit area which extend beneath the coal to
be mined and into water bearing strata shall be permanently
plugged unless the boreholes have been approved for use in
monitoring. Prior to sealing, such holes shall be managed to
insure the safety of people, livestock, and wildlife; however,
before final release of bond, exploratory or monitoring wells
must either be sealed in a safe and environmentally sound manner
or with the prior approval of the BireeteorCommissioner, be
transferred to ancther party for further use. The conditions of
the transfer shall comply with State and local laws, regulations,
and other requirements.

7B.3. Topsoil. If a borrow site is to be used for topsoil,
it must be shown on the proposal map accompanied by appropriate
reclamation plan.




(a) Removal. If no borrow area is provided, then prior to
disturbance of an area, topsoil shall be removed from the area to
be disturbed in a separate layer and if not immediately
redistributed, it shall be segregated and stockpiled in a
separate stable location as specified in the preplan. Where the
removal of vegetative material, topsoil or other materials may
result in erosion, the direetsrCommissioner may limit the size of
the area from which these materials are removed at any one time.

{b) Redistribution. Topsoil and other materials shall be
redistributed in a manner that achieves an approximate uniform,
stable thickness, consistent with the approved postmining land
uses, contours and surface water drainage system.

(c) Topsoil Substitutes. Any material used for topsoiling
must be capable of supporting and maintaining the approved
postmining land use. This determination shall be based on the
results of appropriate chemical and physical analysis of
overburden and topsoil. These analyses shall include:

1. The determination shall include at a minimum pH, texture
class, and nutrient content; and

2. A certification of analysis shall be made by a qualified
laboratory stating that (A) the proposed substitute material is
suitable for sustaining vegetation, and (B) the analyses were
conducted using standard testing procedures.

(d) Nutrients and soil amendments in the amounts determined
by so0il tests shall be applied to the redistributed surface soil
layer so that it supports the approved postmining land use and
meets the re vegetation requirements of section 4F. These tests
shall include nutrient analysis and lime requirement tests.
Results of these tests shall be submitted to the
direeterCommissioner with the final planting report as requlred
by these regulations.

7B.4. Water Quality. Surface and ground water guality,-apd
quantity, and the hydrologic balance shall be protected from
material damage by handling and managing earthen materials,
groundwater discharges and runoff in a manner that minimizes the
formation of acid or toxic drainage or infiltration and restores
the approximate premining water availability.

(a) Water Quality Control. All reasconable measures shall be
taken to intercept all surface water by the use of diversions,
culverts, drainage ditches or other approved methods to prevent
water from entering the working area. All surface drainage from
the disturbed area must pass through a sediment pond or series of
sediment ponds until discharges from such areas will not cause a
violation of water quality standards.




(b) Effluent Limitations. Discharge from the permit area
shall not violate effluent limitations or cause a violation of
water quality standards. The monitoring frequency and effluent
limitations shall be governed by the standards set forth in the
NPDES program under the Federal Water Pollution Control Act as
amended, 33 U.S.C. 1251 et. seq. and the rules and regulations
promulgated thereunder. Effluent limitations are those contained
in 40 CFR Part 434.

{c) Unless otherwise approved by the direeterCommissioner,
water from underground works shall not be co-mingled with surface
drainage. When separate treatment facilities are used for
discharges from underground works, they shall be designed to
adequately treat the anticipated quantity and quality of the raw
discharge. :

(d) Treatment Facilities. Adequate facilities shall be
installed, operated and maintained using the best technology
currently available in accordance with the approved preplan to
treat any water discharged from the permit area so that it
complies with all federal and state laws and regulations and the
limitations of this section. Nonmechanical treatment systems may
be utilized if flow is infrequent or small and timely and
consistent treatment is assured.

(e) Breakthrough.

1. Any surface or underground breakthrough of water which
may affect a surface discharge and is caused by the operator
during the course of his operations shall be sampled immediately
and analyzed for total iron, total suspended solids and pH and,
if requested by the direeterCommissioner, any other parameter
characteristics of the discharge. Such analysis shall be made by
a competent water analyst or chemist. The original and at least
cne copy of the analysis shall be retained by the operator, two
copies shall be submitted to the direeterCommissioner.

2. Should said analysis indicate the water quality to be
less than applicable effluent limitations, seals shall be
immediately constructed. These seals shall:

A. Prevent any air from entering the underground mine by way
of the breakthrough; or

B. Prevent any air from entering the breakthrough while
allowing the water to flow from the breakthrough; or

C. Seal the breakthrough of water so that it cannot flow.
Such seals shall be constructed of stone, brick, block earth or
other i1impervious materials which are acid resistant.




3. Alternate methods of handling discharges from
breakthroughs may be employed where it can be established that
applicable effluent limitations can be met.

(£) Surface water shall not be diverted or otherwise
discharged into underground mine workings, unless the person who
conducts the mining activities demonstrates to the
direetorCommissioner that this will:

1. Abate water pollution or otherwise eliminate public
hazards resulting from mining activities;

2. Be discharged as a controlled flow, meeting applicable
effluent limitations for pH and total suspended sclids, except
that the pH and total suspended solid limitations may be exceeded
if approved by the direeterCommissioner, and is limited to:

A. Coal processing waste;

B. Fly ash from a coal-fired facility:;

C. Inert materials used for stabilizing underground mines;
D. Underground mine development wastes; or

E. Sludge;

3. In any event, the discharge into underground mines of
surface waters will not cause, result in or contribute to a
violation of applicable water quality standards or effluent
limitations;

‘4. Minimizes disturbance to the hydrologic balance; and
5. Not discharge without MSHA approval.

7B.5. Discharge from Underground Operations. No person shall
locate openings for new drift mine workings in acid or iron
producing coal seams in such a manner that the mine will have a
gravity discharge. If there will be a gravity discharge and the
seam to be mined is listed in 2.4. of these regulations, then
site specific data must be submitted demonstrating that this is
not an acid or iron producing seam in this location.

7B.6. Acid Producing and Toxic Materials. All exposed coal
seams remaining after mining and any acid-forming, toxic-forming,
combustible materials, or any other waste materials that are
exposed, shall be covered with a minimum of four feet (4') of
nontoxic and noncombustible material or tested, treated and
blended to provide materials suitable to prevent water pollution.
If necessary, this material shall be treated to neutralize
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toxicity in order to prevent water pollution and sustained
combustion and/or to minimize adverse effects on plant growth and
land uses. Where necessary to protect against upward migration of
salts, exposure by erosion, to provide an adequate depth for
plant growth or to otherwise meet local conditions, the
direeterCommissioner shall specify thicker amounts of cover using
nontoxic material.

7B.7. Monitoring Requirements.
(a) Surface Water Monitoring.

1. Surface water monitoring plans are to be included in the
permit application and will be based on the PHC determination and
baseline hydrologic and geologic information. These plans shall
identify monitoring site locations, guantity and quality
parameterg, sampling frequency, and describe how the data may be
used to determine the impact, if any, of the operation on the
hydrologic balance both the permit and adjacent areas.

Monitoring quality parameters should include but not exclusive_to
total dissolved solids or specific conductance corrected at 25°C,
total suspended solids, flow measurements, pH, acidity,
alkalinity, total iron and total manganese. The selection of
these parameters must be based on current and approved post
mining land uses and all hydrologic balance protection
cbiectives.

.2, All water discharged from the permit area shall be
sampled, analyzed and otherwise monitored in accordance with the
Clean Water Act of 1977 and all applicable standards of the NPDES
program, and a monthly report of all measurements shall be
submitted to the direeterCommissioner; provided, that all
violations of effluent standards shall be reported to the
directorCommissioner within five (5} days of receipt of
analytical analyses; and

2.3. Where any discharge from the permit area requires
treatment during the mining operation in order to meet the water
quality standards set forth in the NPDES regulations, surface
water monitoring of such discharges shall continue following
grading approval. If it is established on the basis of such
monitoring that the hydrologic balance is being preserved without
treatment, the treatment facilities may be removed. A one (1)
year history of meeting the water gquality standards shall be
adequate to establish that the hydrologic balance is being
preserved.

{(b) Groundwater Monitoring. ground water monitoring plans
are to be included in the permit application if adverse impacts
to a significant groundwater resource are anticipated. This
decision will be based on the PHC determination and baseline




hydrologic and geologic information gathered for both on and off
the minesite. These plans shall identify monitoring site
locations (latitude, longitude and ground level elevation),
quantity and quality parameters to be monitored, sampling
frequency and duration, and describe how the data may be used to
determine the impact, if any, of the operation on the hydrologic
balance both on and off the mine site. Monitoring quality
parameters should include, but not exclusive tg, total dissolwved
solids or specific conductance corrected at 25°C, pH, acidity,
alkalinity, total iron, total manganese, water levels, or
discharge rates. The selection of these parameters must be based
on current and approved postmining land uses and all hydrologic
balance protection objectives. Results shall be submitted to the
Commissioner at least every three (3) months.if-the-PHE
determination-indicates-that-adverse-impacts-may-eeeur-te-a
significant-greundwater-reseurece;-a--groundwater-meonitering-pian
in-aceordance-with-seetion-1b¢tb)¢2)-ef-the~Act--shoutd-be
inetuded-in-the-permit-appticatien--Fhe-pian-shaii-inetude-a
statement-of-the-quantity-and-quatity-parameters~to-be-monitered;
sampiing-frequeney-and-duration-site-iocationr-and-a-rarrative
that-deseribes-hew-the-data-may-be-used-to-determine-the-impaet;
if-any;-ef-the-eperatien-upen-the-hydrotogie-batanees-At-a
minimum--totai-disselved-selids,-speeifie--eenduetaneey~pHy
aeidityr-atkatinity;-totat-iren;-tetat-manganese;-and-water
levels-shaii-be-menitered-at-each-appreved-menitering-teeatien;
and-the-results-submitted-to-the-direeter;-at-1teast-every-three
£33-menths~-

(c) Ground Water Monitoring Waivers - if an applicant can
demonstrate by the use of the PHC determination and other
available baseline hydrologic and geologic information that a
particular water-bearing stratum in the proposed permit and
adjacent area is not one which serves or may potentially serve as
a significant aquifer or ensure the hydrologic balance within the
permit and adjacent area, then monitoring of the stratum may be.
waived by the Commissioner. Waivers will be considered and
granted separately and exclusively for each individual water-
bearing stratum unless it is shown by the use of the PHC
determination and baseline hydrologic and geologic information
that all individual water-bearing stratums of concern are
hydraulically interconnected and can be waived as a complete
unit.

7B.8. Method of Operation.
(a) Steep Slope Mining.

1. Applicability. On mining operations where the natural
slope exceeds twenty (20) degrees, the provisions of this section
in addition to other applicable provisions of these regulations,
shall apply. On lesser slopes that require measures to protect
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the area below the mining operation from disturbance as
determined by the direeterCommissioner on the basis of
consideration of soils, climate, method of operation, geology and
other regional characteristics, the provisions of this section,
in addition to other applicable provisions of these regulations,
shall also apply.

2. Downslope Placement. Spoil or debris shall not be placed
on the downslope except in specified fill areas designed for such
placement. Nothing in this section shall prohibit the placement
of materials in haulroad or access road fills on slopes steeper
than twenty (20) degrees so long as the fills are constructed in
accordance with these regulations. _

3. Highwall Elimination. The highwall shall be eliminated
and the disturbed area graded to the approximate original contour
in accordance with the provisions of this paragraph and
subsection 7B.1ll.

4. Stabilization. The material used to backfill and
eliminate the highwall shall be sufficiently compacted or
otherwise mechanically stabilized so as to ensure stability of
the backfill with a static safety factor of 1.3. The method and
design specifications of compacting material shall be approved by
the direeterCommissioner. Woody materials shall not be buried in
the backfilled area unless the direeterCommissioner determines
that the proposed method for placing woody material beneath the
highwall will not deteriorate the stable condition of the
backfilled area. The operation shall at a minimum retain all
overburden and spoil on the solid portion of existing or new
benches and backfill and grade to the most moderate slope
possible.,

5. Drainage Channels and Flumes. When mining through natural
watercourses or when water is to be directed across or through -
the backfill, a drainage channel, flumes Or french drains shall
be constructed across or through the backfill in order to ensure
stability and to prevent erosion. Such drainage channels, flumes
or french drains shall be constructed of nontoxic durable rock,
asphalt, concrete or any other material approved by the
directerCommissioner. Channels, flumes and drains shall be
constructed in accordance with criteria contained in the Handbook
unless otherwise approved.

(b) Inactive Status. Inactive operation status will be
considered for a period not to exceed one (1) year from date of
approval; provided, that prior written approval is obtained from
the direeterCommissioner; provided further, that inactive status
shall not be approved unless the operator demonstrates that
reclamation is current and all water management practices will be
maintained during the inactive period. The direeterCommissioner




may also require progress maps prior to approval. Where it can be
adequately demonstrated by the permittee that inactive status to
exceed one (1) year is necessary, the direeterCommissioner may
extend inactive status beyond the one (1) vear limitation in
increments not to exceed six (6) months.

(c) Requirements for Special Land Use Purposes. Operations
that meet the requirements of this paragraph may be conducted
under a variance from the requirement to restore affected areas
to the approximate original contour if the following requirements
are satisfied:

1. The alternative'postﬁlning land use requirements of
paragraph 4D.4. are met;

2. All applicable reguirements of the Act and regulatory
program other than the requirement to restore affected areas to
their approximate original contour are met;

3. After consultation with appropriate land use planning
agencies, i1f any, the potential use is shown to constitute an
equal or better economic or public use;

4. The proposed use is designed and certified by an approved
person in conformance with professional standards established to
assure the stability, drainage and configuration necessary for
the intended use of the site;

5. The highwall is completely backfilled with spoil material
in a manner which results in a static safety factor of 1.3. using
standard geotechnical analysis; and

6. The surface land owner of the permit area has requested
in writing that a variance be granted so as to render the land
after reclamation suitable for an alternative land use as defined
in paragraph 4D.3.

7B.9. Disposal of Excess Spoil. Spoil not required to
achieve the approximate original contour shall be transported to
and placed in a controlled manner in designated disposal areas
within the permit area in accordance with the criteria and
specifications found in section 6B of these regulations and in
the Handbook or other appropriate design as approved in the
preplan. Coal processing wastes and/or toxic material shall not
be disposed of in such fills unless they are designed in
accordance with the refuse disposal regulations. Where
environmental benefits will occur, spoil not needed to restore
the approximate original contour of the land and reclaim land
within the permit area may, in a manner consistent with the Act
and these regulations, be deposited on another area under a
permit issued pursuant to the Act or on abandoned mine lands




under a contract for reclamation conducted pursuant to the
provisions of the Act and these rules and regulations.

(a) Disposal of Excess Spoil on Existing Benches. Spoil
material not required to return the area to the approximate
original contour may be placed on a preexisting bench if the
following conditions are met:

1. All excess spoil must be hauled, placed and retained on
the sclid peortion of the bench; and

2. The spoil must be compacted or otherwise mechanically
stabilized and the existing highwall eliminated to the extent
possible with the available spoil to achieve a static safety
factor of 1.3.

(b) Disturbance Within Fill Site. At no time shall the
disturbance in the valley fill area be greater than the sediment
storage requirement provided by the sediment structures until two
or more lifts of the valley fill have been installed.

{(c) Temporary Storage of Overburden to be Used for
Backfilling and Regrading. All material to be used in final
regrading must be placed within the permit area as specified in
the approved plan in a manner which will insure mass stability in
accordance with these regulations and revegetated to prevent
erosion.

7B.10. Site Development.

(a) Time Schedule for Site Excavation. The time schedule for
site excavation shall be consistent with the approved preplan and
shall provide for minimum disturbance at any one time consistent
with environmentally sound procedures. Regrading and
stabilization of all areas disturbed in the development of the
mine site shall proceed as contemporaneocusly as practicable. In
any event, all required drainage system components and roads
necessary for site construction shall be installed in accordance
with the approved preplan prior to any disturbance for site
development.

1. Temporary Revegetation. All topsoil and spoil storage
areas which will be in place for more than six (6) months but
less than one (1) year shall at a minimum be seeded and mulched
so as to establish a satisfactory stand of temporary vegetative
cover. This seeding and mulching must be done within thirty (30)
days of completion of the storage area.

2. Permanent Revegetation. All topsoil, spoil storage and
other disturbed areas which will be in place for longer than one
(1) year shall be seeded and mulched so as to establish a




satisfactory permanent vegetative cover. Trees shall be required
only on those areas that:

A, Will not be redisturbed by future reclamation activities;
or

B. Are necessary in order to meet the approved postmining
land use. Seeding and planting of these areas shall be conducted
during the first seeding season.

{b) Mine Site Organization and Aesthetics. Indiscriminate
dumping or discarding of materials, litter, junked equipment,
containers, or other noncoal wastes shall be prohibited. These
materials shall be properly placed in areas specifically
designated for their storage or disposal or removed from the
area. Regrading and revegetation of the disposal areas shall be
planned and carried out where possible in a manner which results
in the covering or screening of offensive and unsightly areas.

7B.11. Backfilling and Regrading. Spoil returned to the
mined-out area shall be backfilled and graded to approximate
original contour with all highwalls eliminated and a postmining
slope that does not exceed either the angle of repose or such
lesser slope as is necessary to achieve a minimum long-term
static safety factor of 1.3 and prevent slides.

(a) Time Schedule for Regrading and Backfilling. Regrading
and backfilling will proceed as contemporaneously as practicable
with mining operations and as reflected on the approved mining
and reclamation plan; provided, however, that final backfilling
and regrading shall be completed within one hundred eighty (180)
days of gompletion of underground mining.

Should particular site conditions or weather make adherence
to these guidelines impractical, the period of time required to-:
be current may be reasonably extended. :

{b) Revegetation shall be kept current by establishing a
temporary or permanent vegetative cover on regraded areas by the
end of the first growing season and a permanent vegetative cover
by the end of the second growing season. Standards and procedures
for establishing a satisfactory vegetative cover and guidelines
for species selection and application rates are found in these
regulations.

(¢) Variances from Highwall Elimination. All underground
mining operations which were in existence and which created
highwalls prior to August 3, 1977 shall not be required to
eliminate the highwall if the operator can demonstrate that it is
econocmically or technologically infeasible, by virtue of the
fact that there is an insufficient amount of spoil material
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within the proximity of the mine site. The operator shall utilize
all available material to eliminate as much of the highwall as
possible to achieve highwall elimination. At a minimum, the
operator shall be required to seal all underground openings and
to cover the exposed coal seam with a minimum of four feet (4')
of nonacid producing materials.

(d) Grading Outer Spoil. All outer spoil shall be graded so
as to blend into the adjoining undisturbed lands.

(e) Erosion Contrecl. All disturbed areas shall be regraded,
protected and stabilized in a manner which effectively controls
ercsion.

(f) Reaffecting Previously Mined Areas.

l. Mining of seams below existing bench. Operations
proposing to mine below existing bench and not reaffecting
existing highwall shall, at a minimum, completely eliminate newly
created highwall and utilize excess spoil material to eliminate
as much of the preexisting highwall as possible.

2. Mining of Existing Bench. Operations proposing to mine on
the existing bench and not reaffecting existing highwall shall,
at a8 minimum, backfill four feet (4') above the coal seam and
eliminate as much of the preexisting highwall as possible.

(g) Regraded Drainage Control. Drainage control on regraded
areas shall be provided to prevent excessive erosion or
additional contributions of suspended solids to the receiving
stream, ensure safety and conserve soil moisture. Drainage
control measures include, but are not limited to, diversion
ditches, flumes and riprap channels, tracking in, small
depressions or other devices that may be approved by the
directeorCommissioner,

(h)

1. Rehandling of settled and revegetated fills to achieve
approximate original contour at the conclusion of underground
mining activities shall not be required if the following
conditions are met:

A. The fill is not located so as to be detrimental to the
environment or to the health and safety of the public;

B. Stability of the £fill shall be demonstrated through
standard geotechnical analysis to be consistent with the
backfilling and grading requirements; and
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C. The surface of the fill has been vegetated in accordance
with section 4F of these regulations.

2. The approximate original contour variance contained in
(h) does not constitute a variance from the requirement for
highwall elimination except on previously mined areas (prior to
May 3, 1978) which would involve exposing one area of highwall
completely eliminated during the installation of the deep mine in
order to eliminate another area of highwall.

38-2-7C. Subsidence Control.

7C.1. Public Notice. The mining schedule shall be
distributed by mail to all owners of property and residents
within the area above the underground workings. Each such person
shall be notified by certified mail (return receipt requested) at
least six (6} months prior to mining beneath his or her property
or residence. The return receipt shall be kept at the mine
office. The notification shall contain, at a minimum:

(a) Company name, permit number and address; mining will
take place;

(b) Identification of specific areas in which

(c) Dates of mining activities that could cause subsidence
and affect specific structures; and

(d) Measures to be taken to prevent or control adverse
surface effects.

7C.2. Surface Owner Protection.

(a) Each person who conducts underground mining activities
shall adopt all measures technologically and economically
feasible to prevent subsidence causing material damage or
reducing the value or reasonably foreseeable use of surface
lands.

(b) Each person who conducts underground mining which
results in subsidence that causes material damage or reduces the
value or reasonably foreseeable use of the surface lands shall
restore the land to a condition capable of supporting uses it was
capable of supporting before subsidence. He shall also, where
such person does not specifically possess the right to subside
without liability to surface owners, at the option of the owner
of each such damaged structure:

1. Restore, rehabilitate or remove and replace each damaged

structure promptly after the damage is suffered, to the condition
it would be in if no subsidence had occurred; or
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2. Purchase the damaged structure for its fair market,
presubsidence value and shall promptly, after subsidence occurs,
insure that it does not constitute a public nuisance or a hazard
to health and safety or the environment: or

3. Compensate the owner of any surface structure in the full
amount of the diminution in value resulting from subsidence.

(c) Before mining begins, noncancelable premium prepaid
insurance or other means approved by the direeterCommissioner may
be required to assure that every person with an interest in the
surface will be indemnified for all damages which they might
suffer as a result of subsidence.

(d) Underground mining activities shall not be conducted
beneath or adjacent to public buildings and facilities, churches,
schools, hospitals, or impoundments with a storage capacity of,
or bodies of water containing, twenty (20) acre-feet or more,
unless the direeterCommissioner finds that mining will not cause
material damage or reduce the foreseeable use. The
direetorCommissioner may, if necessary to minimize the potential
for damage, 1limit the percent of coal extraction underneath or
adjacent to such features or facilities. If subsidence causes
material damage to such features or facilities, the
direeterCommissioner may suspend mining under or adjacent to such
features or facilities until the subsidence control plan is
modified.

7C.3. Subsidence Control Plan.

(2) Each application shall include a subsidence control plan
which includes the following:

1. A survey that identifies structures or renewable resocurce
lands and whether or not subsidence could cause material damage
or diminution of wvalue or use of such structures or renewable
resource lands.

2. A general description of the technique of coal removal,
such as longwall, room and pillar, pillar removal, hydraulic
mining or other extraction methods;

3. The location and extent of areas in which planned
subsidence is projected, including anticipated effects, and those
areas in which measures will be taken to prevent or minimize
subsidence and related damage;

4. A description of the physical conditions, such as depth
of cover, seam thickness, lithology, and other geologic and
hydrologic conditions, which affect the likelihood or extent of
subsidence and subsidence related damage; and
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5. A description of the measures to be taken, in accordance
with 7C.2, to mitigate or remedy any material damage or
diminution in wvalue or foreseeable use that may occur due to
expected subsidence, except where the person conducting
underground mining activities possess the right to subside
without liability to surface owners.

(b) The regulatory authority may waive the remainder of the
requirements for a subsidence control plan if the survey required
by paragraph (A)(l) of this section demonstrates, and the
regulatory authority determines, that no material damage or
diminution of value or foreseeable use of the land could be
caused by subsidence.

38-2-7D. Incidental Boundary Revisions.

All incidental boundary revisions shall be granted in
accordance with section 19(a)(2) of the Act and shall be limited
to additional areas of disturbance directly related to
underground mining.deveiepment-such-as-additienal-drift-openings;
shafts;-boereheites-and-related-struetures-and-the-uphiiti-expansien
ef-existing-refuse-areas--Ineidental-beundary-revisiens-shati-net
be-granted-for-areas-net-uniguely-related-te-undergreund-mines
sueh-as-ceal-stoerage;-refuse-dispesai-¢texcept-the-uphili
expansien-of-existing-refuse-areas)-and-eecai-hauntages

7D.1. General - In addition to the information required by
Section 19(a)(2) of the Act, the following requirements shall be
met:

(a) The application shall be filed on forms provided by the
Commissigner;

(b) If the IBR is contiguous to the mining area of the
original permitted area or is connected by projected mining
boundaries and is an insignificant IBR, a legal advertisement
shall be published one time in accordance with Section 3B.4 of
these regulations. The legal advertisement shall state that
written protests will be accepted by the Commissioner until a
certain date which shall be at least ten (10) days after the
publication of the applicant's advertisement.

(c) If the IBR is not contiguous to the mining area, or is
a significant IBR, a legal ad in accordance with Section 3B.2 of
the rules and regulations and Section 3-9(a)(6) of the Act will
be required.

{d) All provisions of the IBR which differ from the
original permit shall meet the requirements of the Act and
regulations, except as provided in this section.




7D.2. An incidental boundary revision will not be deemed to
be significant unless it is determined that the environmental
impact or welfare and safety of the public may be altered from
that reflected in the approved permit.

7D.3. All incidental boundary revisions for a permit will
be subject to review and approval by the Commissioner.

7D.4. No incidental boundary revision to a permit may be
implemented by any operator until written approval of the
Commissioner has been granted.
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38-2-8A. Permit Requirements. This section shall apply to
facilities required for or used incidentally for operation of the
mine such as, but not limited to, mine buildings and ccal
processing plants not included in a mine permit. This section
also applies to coal loading facilities at or near the mine site
but not included in the mine permit.

BA.1. General. In addition to information regquired by
sections 369 and 18 (b)(5) of the Act and sections 3 and 4 of
these regulations, the following general information shall be
included with an application filed on forms provided by the
direeteorCommissioner: -

(a) Return receipts of notification to residents residing on
property contiguous to proposed permit area;

(b) A true copy of the notarized affidavit of publication
and a copy of the advertisement setting forth the dates the
advertisement appeared;

(c) The location of the operation (county, magisterial
district, nearest post office and longitude and latitude); and

(d) Information on the type of bond to be filed and whether
or not incremental bonding will be used.

8A.2. Hydrologic Information and Analysis. The application
shall contain a statement describing the probable hydrologic
consequences of the mining operations, both the permit and
adjacent areas-en-and-eff-the-mine-site with respect to the
hydrologic balance. Modeling techniques may be included as part
of the application. The latitude, longitude and elevation should
be shown for each surface or groundwater sampling point for base
line information. Water sampling and analysis shall be in
accordance with 0SM approved methods. All applications for
permit revisions must be reviewed by the Commissioner to
determine whether a new or updated PHC determination or
cumulative hydrologic impact assessment (CHIA) should be

prepared.

{a) Base line Groundwater Information.

1. The location, ownership and use (if any) of known
existing wells, springs and other groundwater resources including
discharges from other active or abandoned mines within the
proposed permit and adjacent areas in sufficient numbers to allow
the applicant to make a reasonable approximation of the base line
groundwater conditions and use.

2. Wate;Fquality descriptions including total dissolved
solids, alkalinity, acidity, sulfates, specific conductance, pH,




total iron and total manganese; provided, that correlation data
from other monitoring which does not include one or more of the
above parameters may be accepted; provided further, that limited
validation samples may be required.

3. For significant aquifers, groundwater quantity
descriptions including discharge rates or usages and depth to
water under seasonal conditions in each water-bearing stratum
above the coal seam and each potentially impacted water-bearing
stratum below the coal seam. Where deemed feasible and
appropriate by the Commissioner, an operator may calculate water
usage for water status discharge determination; and.

4. If the determination of the probable hydrologic
consequences (PHC) indicates that a correctly used or significant
groundwater resource is likely to be adversely impacted,
additional information shall be provided on the base line
properties of the groundwater system as necessary to evaluate
such probable hydrclegic conseguences or to plan remedial or
reclamation activities.

{b) Base line Surface Water Information.
1. The name, location, ownership, and description of all

surface water bodies in the permit and adjacent areasstreama-inte
which-water-wilti-be-discharged.

2. Water quality descriptions including information on
total suspended solids, total dissolved solids, specific
conductance, pH, acidity, alkalinity, sulfates, total iron, and
total manganese sufficient to demonstrate seasonal variation:
provided, that correlation data from other monitoring which does
not include one or more of the above parameters may be accepted;
provided further, that limited validation samples may be
reguired.

'3. Water quantity descriptions including information on
seasonal flow rates, variation, and water usages; and

4. If the determination of the probable hydrologic
consequences (PHC) indicates that a currently used or significant
surface water rescurce (including all 1lightly buffered streams)
is likely to be contaminated, diminished, or interruptedadversety
impaeted, additional information shall be provided on the base
line properties of the surface water system as necessary to fully
evaluate such probable hydrologic consequences or to plan
remedial and reclamation activities such as water availability,
alternative water sources and evaluation of suitability for both

the premining and the approved post mining land uses.




(c) Probable hydrologic consequences assessment. The
application shall include a determination of the probable
hydrologic consegquences (PHC) of the proposed mining and
reclamation upon the quality and quantity of ground and surface
water under seasonal flow conditions in the proposed permit area
and potentially impacted offsite areas. The PHC determination
shall be based on base line data collected at or near the site of
the proposed operations, data representative of the site, or a
combination of both. The PHC determination shall include
estimates of the impact of the proposed operation upon water
guality, flooding or streamflow alteration and ground and surface
water availability. Remedial measures for potential water
quality or water quantity problems of local impact revealed by
the PHC determinations shall be described or referenced.

(d) The applicant shallmay submit all available data and
analysis described in 6A.2(c) with the application for the
cumulative hydrologic impact assessmentrelevant-te-the-eumulative
hydretegie-impaect-assessment-with-the-appiication.

(e) In some cases, the PHC may serve as the CHIA if there is
no previously existing mining within that particular hydrologic
regime's impact area. Otherwise, the regulatory authority shall
perform a separate cumulative hydrologic impact assessment and
evaluation of the PHC for the permit area and PHC's found within
the cumulative impact area. This evaluation shall be sufficient
to determine, for purposes of permit approval, whether the
proposed operation has been designed to prevent material damage
to the hydrologic balance cgutside the permit area.

38-2-8B. Performance Standards.
‘8B.1. Signs and Markers,

(a) Permanent Monument. A permanent monument shall be
posted at the entrance from public roads and highways and at
other suitable locations.

The monument shall consist of a sign constructed of wood,
metal, or other suitable material two feet by three feet (2' x
3') mounted on a two-inch (2") diameter pipe driven three feet
(3') into the ground with four feet (4') exposed. Any suitable
equivalent substitute may be approved. The sign shall clearly
indicate the company name, permit numbers, business address and
telephone number.

(b) Perimeter Marker. A two-inch (2"} diameter pipe or
suitable substitute shall be driven into the earth with a minimum
of three feet (3') exposed to permanently mark the beginning and
ending points of the area under permit. It shall be identified
by painting the exposed portion of the pipe red. The assigned
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permit number shall be affixed to the permanent perimeter marker.
Other markers may be used to delineate the boundaries of the
proposed permit area.

(c) Buffer Zone Markers. Appropriate markers will be
established along a buffer zone. Markers shall consist of metal
or wooden stakes or other suitable devices or methods.

(d) Topsoil Markers. When topsoil or topsoil substitute
material is segregated and stockpiled, the stockpiled material
shall be marked. Markers shall remain in place until the
materials are removed. .

(e) Blasting Signs. If blasting is necessary to conduct
surface mining operations, signs reading "Blasting Area" shall be
displayed conspicuously at all approaches to the blasting site
and along haulageways and access roads to the facility and all
entrances to the permit area. The sign shall be two feet by
three feet (2' x 3') reading "Blasting Area" and explaining the
blasting warning and the all clear signals.

8B.2. Casing and Sealing of Holes. All boreholes, shafts,
auger holes and wells shall be cased, sealed or otherwise managed
to prevent pollution of surface or groundwater and to prevent
mixing of groundwaters of significantly different quality. All
boreholes within the permit area which extend beneath the coal to
be mined and into water bearing strata shall be permanently
plugged unless the boreholes have been approved for use in
monitoring. Prior to sealing, such holes shall be managed to
insure the safety of people, livestock, and wildlife; however,
before final release of bond, exploratory or monitoring wells
must either be sealed in a safe and environmentally sound manner
or with the prior approval of the BireeterCommissioner, be
transferred to another party for further use. The conditions of
the transfer shall comply with State and local laws, regulations,
and other requirements.

8B.3. Topsoil. Procedures for topsoil handling will be in
accordance with 6B.3. of these regulations.

8B.4. Water Quality. Surface and groundwater quality,-and
quantity, and the hydrologic balance shall be protected by
handling and managing earthen materials, groundwater discharges
and runoff in a manner that minimized the formation of acid or
toxic drainage or infiltration and restores the approximate
premining water availability.

(a) Water Quality Control. All reasonable measures shall be
taken to intercept all surface water by the use of diversions,
culverts, drainage ditches or other approved methods to prevent
water from entering the working area. All surface drainage from
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the disturbed area must pass through a sediment pond or series of
sediment ponds until stabilized to prevent erosion or
sedimentation.

(b) Effluent Limitations. Discharge from the permit area
shall not violate effluent limitations or cause violation of
water quality standards. The monitoring frequency and effluent
limitations shall be governed by the standards set forth in the ¥
NPDES program under the Federal Water Pollution control Act as
amended, 33 U.S.C. 1251 et. seg. and the rules and regulations
promulgated thereunder. Effluent limitations are those contained
in 40 CFR Part 434. -
(c) Treatment Facilities. Adequate facilities shall be
installed, operated and maintained using the best technology
currently available in accordance to the approved preplan to
treat any water discharged from the permit area so that it
complies with all federal and state laws and regulations and the
limitations of this section. Nonmechanical treatment systems may
be utilized if flow is infrequent or small and timely and
consistent treatment is assured.

(d) Surface water shall not be diverted or otherwise
discharged into underground mine workings, unless the person who
conducts the surface mining activities demonstrates to the
direetorCommissioner that this will:

1. Abate water pollution or otherwise eliminate public
hazards resulting from surface mining activities;

2. Be discharged as a controlled flow, meeting applicable
effluent limitations for pH and total suspended solids, except
that the pH and total suspended solid limitations may be
exceeded, if approved by the direeterCommissioner, and is limited
to: :

A. Coal processing waste;

B. Fly ash from a coal-fired facility:

C. Inert materials used for stabilizing underground mines;

D. Underground mine development wastes; or

E. Sludge.

3. In any event, the discharge into underground mines of
surface waters will not cause, result in or contribute to a

violation of applicable water quality standards or effluent
limitations;




4. Minimizes disturbance to the hydrologic balance; and

5. Not discharge without MSHA approval.
8B.5. Acid Producing and Toxic Materials.

(a) Drainage from acid-forming and toxic-forming materials
into ground and surface water shall be avoided by:

1. Identifying, burying, blending, segregating and/or
treating where necessary, spoil or other materials that will be
toxic to vegetation or that will adversely affect water quality
within thirty (30) days after it is first exposed or a lesser
period if required by the direeterCommissioner. Such materials
shall be handled in accordance with methods set forth in the
approved preplan; and

2. Acid-forming or toxic-forming material shall not be
buried or stored in proximity to a drainage course or groundwater
system so as to cause a threat of water pocllution.

(b) Treatment of Toxic Material. Any acid- forming, toxic-
forming, combustible, or other waste materials that are exposed,
shall be surrounded with a minimum of four feet (4') of nontoxic
and noncombustible material or test, treat and blend material to
provide materials suitable to prevent water pollution. If
necessary, this material shall be treated to neutralized toxicity
in order to prevent water pollutions and sustained combustion
and/or to minimize adverse effects on plant growth and land uses.
Where necessary to protect against upward migration of salts,
exposure by erosion, to provide an adequate depth for plant
growth, or to otherwise meet local conditions, the
direeterCommissioner shall specify thicker amounts of cover using
nontoxic material.

8B.6. Monitoring Requirements.
(a) Surface Water Monitoring:

1. Surface water monitoring plans are to be included in the
permit application and will be based on the PHC determination and
baseline hydrologic and geclogic information. These plans shall
identify monitoring site locations, quantity and quality
parameters, sampling fregquency, and describe how the data may be
used to determine the impact, if any, of the operation on the
hydrologic balance both the permit and adjacent areas.

Monitoring quality parameters should include but not exclusive to
total dissolved solids or specific conductance corrected at 25 C,
total suspended sclids, flow measurements, pH, acidity,
alkalinity, total iron and total manganese. The selection of
these parameters must be based on current and approved post
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mining land uses and all hydrologic balance protection
objectives.

.2. All water discharged from the permit area shall be
sampled and analyzed and otherwise monitored in accordance with
the Clean Water Act of 1977 and all applicable standards of the
NPDES program and a monthly report of all measurements shall be
submitted to the direeterCommissioner, provided, that all
viclations of effluent standards shall be reported to the
direeterCommissioner within five (5) days of receipt of
analytical analysis.

2.3. Where any discharge from the permit area requires
treatment during the mining operation in order to meet the water
quality standards set forth in the NPDES regulations, surface
water monitoring of such discharges shall continue following
grading approval. If it is established on the basis of such
monitoring that the hydrologic balance is being preserved without
treatment, the treatment facilities may be removed. A one (1)
year history of meeting the water quality standards shall be
adequate to establish that the hydrologic balance is being
preserved.

(b) Groundwater Monitoring. groundwater monitoring plans
are to be included in the permit application if adverse impacts
to a significant groundwater resource are anticipated. This
decision will be based on the PHC determination and baseline
hydrologic and geologic information gathered from both on and off
the minesite. These plans shall identify monitoring site
locations (latitude, longitude and ground level elevation),
quantity and quality parameters to be monitored, sampling
frequency and duration, and describe how the data may be used to
determine the impact, if any, of the operation on the hydrologic
balance both on and off the minesite. Monitoring quality
parameters should include, but not exclusive tg total dissolved
solids or specific conductance corrected at 25°C, pH, acidity,
alkalinity, total iron, total manganese, water levels, or
discharge rates. The selection of these parameters must be based
on current and approved postmining land uses and all hydrologic
balance protection objectives. Results shall be submitted to the
Commissioner at least every three (3) months.if-the-PHE
determination-indicates-that-adverse-impacts-may-eeecur-te-a
signifieant-groundwater-reseuree;-a-groundvater-menitering-pian
in-aceerdance-with-section-15-(b}-{2)-of-the-Act-sheuid-be
inetuded-in-the-permit-appticationr--Fhe-pitan-sheti-ineitude-a
statement-of-the-guantity-and-quatity-parameters-te-be-moenitered;
sampiing-frequeney-and-duration;-site-tecatieorn-and-a-narrative
that-deseribes-hew-the-data-may-be-used-te-determine-the-impaects
if-any;-of-the-eperation-upen-the-hydreitogie-batanee---At-a
minimum;-tetat-disseolved-solids;-speeifie-eenduetaneer-pHy
aeidity;-aikatinity;-total-iren;-total-manganese;-and-vater




teveis-shaii-be-monitored-at-each-appreved-menitering-toeation
and-the-results-submitted-to-the-direector-at-teast-every-three
¢33-menths+ '

(c) Groundwater Monitoring Waivers - if an applicant can
demonstrate by the use of the PHC determination and other
available baseline hydrologic and geologic information that a
particular water-bearing stratum in the proposed permit and
adjacent area is not one which serves or may potentially serve as
a significant aquifer or ensure the hydrclogic balance within the
permit and adjacent area, then monitoring of the stratum may be
waived by the Commissioner. Waivers will be considered and
granted separately and exclusively for each individual water-
bearing stratum unless it is shown by the use of the PHC
determination and baseline hydrologic and geclogic information
that all individual water-bearing stratums of concern are
hydraulically interconnected and can be waived as a complete
unit.

8B.7. Method of Operation.
(a) Steep Slope Mining.

1. Applicability. On surface mining operations where the
natural slope exceeds twenty (20) degrees, the provisions of this
section in addition to other applicable provisions of these
regulations, shall apply. On lesser slopes that require measures
to protect the area below the operation from landslides or other
similar disturbances as determined by the direeterCommissioner on
the basis of soils, climate, method of operation, geclogy and
other regional characteristics, the provisions of this section,
in addition to other applicable provisions of these regulations,
shall alsc apply.

2. Downslope Placement. Spoil or debris shall not be
placed on the downslope except in specified fill areas designed
for such placement. Nothing in this section shall prchibit the
placement of materials in haulroad or access road embankments on
slopes steeper than twenty (20) degrees so long as the
embankments are constructed in accordance with these regulations.

3. Highwall Elimination. The highwall shall be eliminated
and the disturbed area graded to the approximate original
contour. Spoil material in excess of that required for the
reconstruction of the approximate original contour shall be
permanently stored in accordance with these regulations. Land
above the highwall shall not be disturbed unless the
direetorCommissioner finds that the disturbance is necessary to:

A, Blendfthe s0lid highwall and the backfilled material;




B. Control surface runoff;
C. Provide access to the area above the highwall; or
D. Comply with applicable health and safety laws.

4. Stabilization. The material used to backfill and
eliminate the highwall shall be sufficiently compacted or
otherwise mechanically stabilized so as to insure stability of
the backfill with a static safety factor of 1.3. The method and
design of specifications of compacting material shall be approved
by the direeterCommissioner. _Woody materials shall not be buried
in the backfilled area unless the direeterCommissioner determines
that the proposed method for placing woody material beneath the
highwall will not deteriorate the stable condition cf the
backfilled area. The operation shall at a minimum retain all
overburden and spoil on the solid portion of existing or new
benches and backfill and grade to the most moderate slope
possible.

5. Drainage Channels and Flumes. When construction
activities progress through natural watercourses, or when water
is to be directed across or through the operation or backfill, a
drainage channel, flume or french drain shall be constructed
across or through the operation or backfill in order to ensure
stability and to prevent erosion. Such drainage channels, flumes
or french drains shall be constructed of nontoxic durable rock,
asphalt, concrete or any other material approved by the
direetorCommissioner. Channels, flumes and drains shall be
constructed in accordance with criteria contained in the Handbook
unless otherwise approved.

(b) Inactive Status. Inactive operations status will be
considered for a period not to exceed one (1) year from date of
approval; provided, that prior written approval is obtained from
the direeterCommissioner; provided further, that inactive status
shall not be approved unless the operator demonstrates that
reclamation is current and all water management practices will be
maintained during the inactive period and all exposed coal is
covered with nontoxic material. The direeterCommissioner may
also require progress maps prior to approval.

Where it can be adequately demonstrated by the permittee
that inactive status to exceed one (1) year is necessary, the
direeterCommissioner may extend inactive status beyond the one
(1) year limitation in increments not to exceed six (6) months.

(c) Requirements for Special Land Use Purposes. Operations
that meet the requirements of this paragraph may be conducted
under a variance from the requirement to restore affected areas
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to the approximate original contour if the following requirements
are satisfied:

1. The alternative postmining land use requirements of
paragraph 4D.4. are met;

2. All applicable requirements of the Act and regulatory
program other than the requirement to restore affected areas to
their approximate original contour are met;

3. After consultation with appropriate land use planning
agencies, if any, the potential use is shown to constitute an
equal or better economic or public use;

4. The proposed use is designed and certified by an
approved person in conformance with professional standards
established to assure the stability, drainage and configuration
necessary for the intended use of the site;

5. The highwall is completely backfilled with spoil
material in a manner which results in a static safety factor of
1.3 using standard geotechnical analysis.

6. Only spoil not necessary to achieve the postmining land
use shall be removed from the mine bench; and

7. The surface land owner of the permit area has requested
in writing that a variance be granted so as to render the land
after reclamation suitable for an alternative land use as defined
in paragraph 4D.3.

8B.8. Site Development.

(a) Time Schedule for Site Excavation. Time schedule for
site excavation and/or construction activities shall be
consistent with the approved preplan but shall provide for
minimum disturbance at any one time consistent with good
environmental procedures; provided, all applicable drainage
system components as approved in the preplan shall be installed
prior to any disturbance for site development.

1. Temporary Revegetation. All topsoil and spoil storage
areas which will be in place for less than one (1) year shall be
seeded and mulched with a mixture of annual grasses and grains in
order to reduce erosion. This seeding and mulching must be done
within thirty (30) days of completion of the storage area.

2. Permanent Revegetation. All topsoil, spoil storage and

other disturbed areas which will be in place for longer than one
(1) year shall be seeded and mulched with a combination of annual
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and perennial grasses and legumes. Trees shall be required only
on those areas that:

A. Will not be redisturbed by future reclamation
activities; or

B. Are necessary in order to meet the approved postmining
land use. Seeding and planting of these areas shall be conducted
during the first normal seeding season after the completion of
the disturbance.

(b) Disposal of Excess Spoil on Existing Benches. Excess
spoil will be placed in accordance with 6B.8. of these
regulations.

8B.9. Backfilling and Regrading. Spoil returned to the
mined-out area shall be backfilled and graded to approximate
original contour with all highwalls eliminated and achieve a
postmining slope that does not exceed either the angle of repose
or such lesser slope as is necessary to achieve a minimum long-
term static safety factor of 1.3. and prevent slides.

(a) Time Schedule for Regrading and Backfilling. Regrading,
backfilling and revegetation will proceed as contemporaneously as
practicable with operations and as reflected on the approved
construction and reclamation plan; provided, that final
backfilling and regrading shall be completed within sixty (60)
days of removal of the facility unless an alternate postmining
land use has been approved in which case backfilling and
regrading shall be accomplished as specified in the approved
preplan.

Should particular site conditions or weather make adherence
to these guidelines impractical, the period of time required to
be current may be reasonably extended. A written waiver must be
obtained from the direeterCommissioner for such extension.

(b) Revegetation shall be kept current by establishing a
temporary or permanent cover on regraded areas by the end of the
first growing season and a permanent cover by the end of the
second growing season. Standards and procedures for establishing
a satisfying vegetative cover and guidelines for species
selection and application rates are found in these regulations.

(¢) Grading Outer Spoil. All outer spoil shall be graded so
as to blend into the adjoining undisturbed lands.

(d) Erosion Control. All disturbed areas shall be regraded,
protected and stabilized in a manner which effectively controls
erosion.
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(e) Regraded Drainage Control. Drainage control on regraded
areas shall be provided to prevent excessive erosion or
additional contribution of suspended solids to the receiving
stream, ensure safety and conserve soil moisture. Drainage
control measures include, but are not limited to, diversion
ditches, flumes and riprap channels, tracking in, small
depressions and other devices that may be approved by the
direeterCommissioner.

8B.10. Insitu Mining. Any insitu mining will be conducted
in accordance with sections 3, 4, 7, and 8 of these regulations.

8B.11. Backfilling and Grading: Previously mined areas.

Remining operations on previously mined areas that contain a
pre-existing highwall shall comply with 6B.9 or 8B.9 of these
regulations, except as provided in this section.

(a) The requirement of highwall elimination shall not apply
to remining operations where the volume of all reasonably
available spoil located in the permit area is insufficient to
completely backfill the reaffected or enlarged highwall as
demonstrated in writing by the applicant. The highwall shall be
reduced to the maximum extent technically practical.

(b) Spoil placed on the outslope during previous mining
operations shall not be disturbed if such disturbance will cause
instability of the remining spoil or otherwise increase the
hazard to the public health and safety or to the environment.

(c) wWhere the applicant proposes to use selected overburden
materials as a supplement or substitute for topsoil, the
application shall provide results of analyses, trials, and tests
indicating a more suitable soil medium.

(d) All revegetation shall be carried out in a manner that
encourages a prompt vegetative cover which, at a minimum, shall
be adequate to control erosion and is consistent with the
reclamation plan. The requirements of 4F.8 of the regulations
may be modified on a case-by-case basis, by the Commissioner,
tsing information set forth in the approved reclamation plan.

(e) A coal remining operation which began after February 4,
1987, may qualify for the water quality exemptions set forth in
subsection (p), section 301, of the federal Clean Water Act as
amended.
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eentiguous-to-the-propesed-permit-areas

————— te)y-A-statement-of-any-current-gsurface-mining-permits-heid
by-the-appiieant-in-this-state-and-the-permit-number-and-eaeh
pending-apptications

----- tdy-:f-the-appiieant-igs-a-partnership--corperatien;
asseeiation-or-other-business-entity;-the-foiiowing-where
epplicabler-The-names-and-addresses-of-every-officer;-partners;
resident-agent;-director-or-persen-performing-a-funetion-simiiar
te-a-director;-together-with-the-names-and-addresses-of-any
persen-owning-of-record-ten~-percent-{t10%}-or-more-of-any-etass-of
voting-steck-of-the-appiicant-and-a-1ist-of-ati-names-under-which
the-appiticant;-officer;-directer;-partner-er-prineipat
sharehelder-previeusliy-eperated-a-surface-mining-eperatien-in-the
United-States-within-the-five-{(58)-year-peried-preeceding-the-date
ef-submissien-of-the-applicatiens

----- te)-A-statement-ef-whether-the-applicant-or-any-officer;
partner;-direeter;-prineipal-sharehetder-eof-the-apptieant;-any
subsidiary;-affiliate-er-pergsens-centreitled-by-er-under-cemmon
eontrei-with-the-apptieant--has-ever-kbeen-efficer--partner;
directer-er-prineipat-sharehotder-in-a-eempany-which-has-ever
heid-a-federal-er-state-mining-permit-whieh-in-the-five-¢5)-year
peried-prier-te-the-date-of-submission-ef-the-apptiention-has
been-permanentliy-suspended-or-reveked-er-has-had-a-mining-bend-er
similar-seeurity-depesited-in-iieu-of-bond-forfeited-and;-if-se;
a-brief-expianatien-ef-the-facta-invelveds

----- ¢£3-A-deseriptien-of-the-type-and-method-of-surface-mining

eperatien-that-exists-or-is-propesedr--the-engineering-teehniques
used-er-prepesed-and-the-equipment-used-er-proposed-to-be-useds?
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————— égé-The-antieipated—starting—and—terminatien-dates-ef—eaeh
phase—ef—the-suffaee~mining-eperatien-and-the—numbef-ef-aeres—ef
tand-to-be-affeected?

————— €h9-A—deseriptien-ef-the—iegak-deeuments-upen—whieh—the
appiiean%-bases—his—legel-fight-te-enter-ané-eenduet—surfaee
mining—eperatiens-en-the—pfepesed—permit-areawand—whether—that
fightvis-the-subjeet-ef—pending—eeurt-1itigatienf—previded;-that
nething-in~this—artieie—may-be-eenstfueé-as-vesting-in—the
difeetef—the-jufiséietien~e£—adjudieate-preperty—rights—disputes%
and

————— éia—A-feasenabie—estima%é—efvthe—number-ef—aeres-ef—eeai
that—weuid-be—mined—as—a-resuit-efﬂthe—prepesed—ﬂevelepmentr

————— 9A-3---Netification---A-copy-of-the-netificatien-to-ail
ewnefs-ef-surfaee-eentigueus-te—any-part—ef—the-prepesed-mining
epefatienr-—Sueh—netiee-shaii-bewaeeempanied—by-retafn-feeeiptsr

————— 9A747——Neeessity-fer—eeai-Remevai7--A—statement—e£—the
neeessity—fef-the—eealwfemeval—as-it-reiates-te-the-deve}epmentr

----- 9Ar5r-—Permits—er—Appreva}57F-As—neeessary-ffem-the
apprepfiate-iand—use;—pianning;—er—zening-ageneies:

----- 9A-6--—-Utitities~--FPhe-avaitabiiity-of-altl-necessary
ukilitiegs-er-serviees-required-fer-the-develepments

----- 9A=?w—-Site—Beve}epment—Pian:——A-site-deve}epment—p}an-in
acecerdanece-with-the-foitewingt

————— fa}-A—time-sehedu&e-fer—site-deve}epment—te—ineiude-aii
struetures;-roada;-buildinga;-eters

----- éb)—A-eieaf—piet-ef—the-deveiepment-area-versus—eeal—mining

----- {e&—Ai}—areas-te-be—regraded—and—fevegetated-whieh-wi}i~net
be-redisturbed-during-developments-and

————— éd}—Evidenee—ef—finaneiai-eemmitment—neeessary-fef—the
deve}epment—and—the-feasibi&ity-ef—the-planﬂeé-deveiepmentr

————— 9A787--Biasting—Pian=-—Whefe-feqairedr—in—aeeerdanee-with
seetien-4€=if——ef—these—reguiatiens-with-the-exeeptien-ef~the
fellewingt

————— fa}-Ai1-biasting—eendueted-en—an-ineidentai—permit-wiii
eenferm-teuthe-seaied—vibratien—standards—required—in-seetieﬂ
4€=Svfg&7-fh)7-and-éi&—ef—these-feguiatiens;-and




————— fb%-Where-biasting-is—te-be-eendueted7-aii—residents—er
ewners-ef-a-maamade-strueture—within-ene-theusand-£eet—fiaeelé-ef
the—pfepesed—b}asting—area—shai1-be-neti£ied-by-eertified-maii—in
advanee-of-any-btasting~

————— 9A=9r—-Vegetatien—P}anr—-Shail-be-in—aeeerdanee-with-4¥-e£
these-regulatienss

----- QAv&97--Finai—Surfaee-EenfignraEienf-—?he-applieatien—shail
eentain-eress-seetiens-whieh-aeeufateiy-depiet—the-finai-suffaee
eenfiguratien—that-wiii—be-aehieved-as—prepesed—in-the

reelamatien-ptan---38-2-9B~

————— Performance-Standardss

————— 93:&7-—Signs-and-Markefs=—-Shail—be—in-aeeefdanee-with
seetien—GB:lr-—ef-these-fegulatiensf

————— 9B727—-Tepseil=--Haiess-etherwise-speeified—in—the-prep}an
and—fer—the—purpeses—ef—this-seetien-whefe-tepsaii—is-te—be
segregated-and-redistributed:—sueh—aetivities—shaii—be—in
eempiianee—with-seetien—SBvsr

----- 9B737-—Watef-euaiityr-—Shali—be—in—aeeerdanee—with—seetien

————— QBT47-—Aeid—Predueing-and—Texie-Matefiaisr——Shai}-be-in
aeeeréanee—with-seetien-6B=5r——ef-these—reguiatien57

————— QBf57-~Henitering—nequifementsr—-Shali-be—in-aeeerdanee-with
seetien-6B-67

————— 9Bf67——Methed—ef-eperatienw--Shaii—be-inﬂaeeerdanee—with
seetien—637?7——e£—these—reguiatiens=

----- 9B=?=—-Site—Beve&epmentr-—Time—seheduie—fef-site—exeavatien
andfer-eenstruetien—aetivities-shai&-be—eensistent-with-the
appfeved—pfepian-but—sh31}-previde-fer-minimum—disturbanee—at—any
ene~time-eensistent-with-geeé—envifenmenta}-preeedures?‘ﬁfeviéedy
ail—appiieab}ewérainage—system-eempenents—as~appreved—in-the
pfepian-shaii-be-instaiied-prier—te—any—disturbanee—fer-site
developments

----- fa)-?emperary-Revegetatienr—-Aki-tepseii-aad-spei}-stefage
afeas-whieh—wi}i-be-in—piaee—fer-ene—éi)-year-shaii—be-seeded-and
muiehed-with-a—mixture-ef—annuai-grasses-and-grains-in—erdef—te
reduee—efesienr--This-seeding—and—muiehing-must-be—dene—within
thifty—639&—days—ef—eempletien—ef—the—sterage—afear

----- éb}—Perméhent-Revegetatienf--Ali-tepseii;-speii—stefage-ané
ether-disturbed—afeas—whieh-wiii—be-in—piaee-fer-iengef-than—ene
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f}&—yeafﬂsha}l-be—seeded—ané—muiehed-wiﬁh—a—eembinatien—ef-annuai
and~perenniai-gfasses—and—iegumes=-—?rees—shaii-be-fequifed-eniy
en-these-areas-thats

ceem—-}---Will-net-be-redisturbed-by-future-reetamation
aektivitiess-and

————— 7—-Are—neeessary—in—efder—te—meet—the—appreved-pestmining
}and~use=-—Seeding~and-pianting#ef—these-arees-sha}i-be—eendueted
during-the-first—nerma}—seeding—seasen-after-the-eempietien-ef
the-disturbanecers

----- QBT87——Baek£iiiing—and—Regrading:--éa}—eperater
Respensibiiityw—-in-p}anning—ané—exeeuting-eperatiensr—the
epefeter—shaii-have;—at-ai}—times7—preper—fegard-£er-aii
baekfi}iing-and—regfading—requifements~impesed-by-the—ﬁet—and~aii
fuies—and—feguiatiens-adepted-pursuant—thefete-and—ali-previsiens
of-the-appreved-prepitan~

————— fb%—Time—Seheduie—fef-Regrading-and-Baekfiliingf-—RegradingT
baekfiiiing-and—revegetatien—wii1-preeeed—as-eentemperaneeus}y—as
pfaetieabie—with-epefatiens—and-as—refieetedﬂen—the—appfeved
eenstfuetiea-and-reeiematienvpianf-pfevided7-finai—baekfiiiing
ané-regfading-in—aeeerdanee-with*the—site-develepment-p}an—shail
be—eempieted—within—sixty-669)—éays-ef—eempietien—ef—eeai
remeva}7-—Sheuid—partieuiar—site-eenditiens—er-weathef-make
adhefenee-te-these-guideiines—impraetieai:—the-peried—ef—time
fequired~te—be-eurrent—may—be—reasenabiy-extendedr

——--—{e)—Revegetatien-shaii-be-kept-eurrent-by-estabiishing-a
temperary—ef—permanent-eevef—en-regreded—afeas—by—the-end—ef—the
fifst-gfewing-seasen-and-a—permanentweever—by—the-end—ef-the
seeend—grewing-seasenr-—Revegetatien-shaii-be-in-aeeefdanee—with
sectieon-4F-of-these-reguiatienss

————— fda-Gfading-euter—Spei}:--A}l-eater—spei&-shaii—be—graded-se
as-te-biend-inte-the-adjeining-undisturbed—ianésf

----- fe)—Efesien—eentrei7--Aiiédis%urbedmareas-sha}}wbe-regradedr
pfeteeted-and—stabiiized-in—a—manaer—whieh-effeetiveiy—eentfeis
eresions

----- ef9-Reaffeeting-Pfevieusiy—nined-AEeasf—-Hhefe-eperatiens
are-reaf£eeting-previeusiy—mined-iands-that-have-net-been
restered-te-the-standafd—ef—these—fegu}atiens—and-suffieient
spei}-is-net—evai}abie—te—etherwise-eempiy-with-these
reguiatians:-the-permittee—shaii-ataa-minimume—netaiﬂ-a}i
evefburdenﬂand-speii-en-the-seiid-partien—ef-exis%ing-er-new
benehes—and—baekfili-and-gfade—te—the-mestumeéerate-s}epe
pessibie-whieh—dees—net-exeeed—the-engie—ef—repese:--in-aii
eases;—the-highwaii—must—beveiiminatedf-pfsvidedy-if-the




preexisting-highwati-has-not-been-reaffeeted-then-etimination-af
the-preexisting-highwalii-wili-net-be-requireds

----- tg)-Regraded-Prainage-contrei---bBrainage-centrel-en-regraded
areas-shati-be-proevided-as-appreved-in-the-preptan-teo-prevent
execessive-erosion-or-additionali-eentribution-ef-suspended-selids
to-the-receiving-streamy;-ensure-safety-and-eonserve-seil
moigture---Brainage—-control-measuresg-ineltudes;-but-are-not-iimited
tor-diversten-ditehes;-fiumes-and-riprap-eharneisr-tracking-ins
smati-depressions-and-other-deviees-that-may-be-appreved-by-the
direetors

~~~~~ fh)-Stefage—ef—everbuféén—te—be—Hsed-fer-Regradingr

~—-—---1s--Ali-materiai-to-be-used-in-finai-regrading-must-be
ptaced-within-the-permit-area-as-speecified-in-the-approved
preplsn-in-a-manpnper-~-whieh-will-ensure-mass-stabilizatien-and
adhere-to-ati-appiicable-regulations-governing-exeess-spoil
dispeosal- ‘

----- Z---Erosion-and-sediment-eontrei-shati-kbe-maitntained-in
aceordance-with-the-appreved-preptans

————— 3+~--Revegetation-shati-meet-the-reguirements-pursuant-te
section-4F-of-these-rultes-and-regutatienss

----- 9B-9+---handewner-Exemptienr--Where-landowners-are-engaged-in
econstruetion-whieh-invelves-eeat-removalt-whiceh-dees-not-reguire
the-disturbanece-of-mere-than-one-¢ij-aere-ef-privatety-owned
tand;-the-folltowing-provisiens-shati-be-mets

————— taj}-Prier-to-the-remeval-of-coal--a-tandewner-shati-submit
to-the-direeter-the-fellewings

————— t---A-plet-drawn-teo-sealte-ef-the-i1and-te-be-disturbed
inetuding-the-timits-ef-ecenstruetion;-ali-assecinted-tandseaping
and-ati-roads-er-haulreadss--Under-no-eireumstances-may-the-totaz
disturbanece-execeed-ene-¢13-aeres

----- 2:--Coptea-eof-all-deeds-to-the-iand-and-deeda-er-1eases
shewing-the-right-to-extract-the-coais

--=---37--A33-building-and-sewage-permits;-if-required-by-state-er
lecal-taws+-and

----- 4r:--A-sworn-and-netarized-statement-freom-the-tandewner-that
he-intends-to-compiete-eonstructions

----- ¢k)-Eirearty-visible-perimeter-markers-shaii-shew-the
boundaries-ef-the-area-indiecated-on-the-ptot-ptant




----- ¢te)-Construetion-must-begin-within-six-¢6)-menths-ef-minerat
remevals

----- ¢d)-Ne-itandewner-may-mine-eeai-en~this-er-any-additienax
traet-of-iand-uniess-econstruetion-has-been-cempieted-en-the
initiai-tract-of-tand-pursuant-te-this-seetiens-and

————— ée}—If-the-landewner-engaged-the—serviees—ef-anethef-gafty
foer-the-remeval-ef-the-ceal,-the-other-party-must-£first-ebtain-an
ineidenta&—permit#—previdedr-if—the-pafty-eﬂgaged-is-a}se-undef
contract-with-the-landewner-to-cempiete-the-construetion;-such-a
permit-shall-net-be-requireds,

38-2-9 Exemptions

38-2-9€A. Federal or State Highway or Other Construction
Exemption.

9eA.l. Exemption Criteria. To gualify as a federal or
state highway or other construction project, the construction
must be funded fifty percent (50%) or more by the federal or
state government and once the exemption is granted, the person
doing the construction must have on-site available for
ingpection, the following:

(a) Descriptions of the project to include, but not be
limited to, the exact location of the limits of all of the area
to be affected by the construction; and

(b) Authorization from the agency or agencies providing the
funding and, if different, the agency or agencies responsible for
the construction, giving permission to proceed and the amount of
funding provided as a percent of the total project cost.

9€A.2. Coal Extraction Limits. The extraction of coal
shall be limited to areas within the highway right-of-way or
within the boundaries of the area directly affected by other
construction activities.

8-2-9Br-~Publtie-fnapeetions

————— All-infermatien-submitted-to-the-Bepartment-of-Naturai
Reseurees—asﬂa—part-ef-the-app}ieatien-fer-an—ineidenta}wpermit
as-requirea—in—the-Aet-and—this—seetien—ef-the-ruies—and
reguiatiens-shai}-be-made-avaiiab}e-fer-pubiie-inspeetien—and
eepying—at-the-nearest-Reeiamatien-Bivisien—fieid—effieef
previded;—that—infermatien—submitted—te-the-direetef-pursuant—te
this-sub-seetien-as-cenfidentiai-eencerning-trade-seerets-or
priviieged-eemmereial-er—finaneiai—infermatien-whieh-relates—te
the-eempetitive—rights-ef-the-persen-er—entity~intended-te
prespeet-the—deseribed-area-shaii—net~be-avai1abie~fer-pubiie




T

examinations-provided-further;-that-the-appiicatien-for-an
inetdental-permit-shaii-be-pested-at-the-nearest-Rectamation
Bivision-field-office-for-seven-¢7)-days-prier-te-the-direectorls
deeisien-te-grant-er-deny-issuance-of-a-permit-fer-removai-of
ecat-tneidentat-to-devetopmentr




38-2-11. Small Operator Assistance Program.

11a. 1. General. This section comprises the Small Operator
Assistance Program and governs the procedures for providing
assistance to gualified small operators for the determination of
the probable hydreologic consequences of mining and reclamation
and the statement of physical and chemical analyses of test
borings or core samples.

(a) Data collected under this program shall be made
available to all interested persons, except information related
to the chemical and physical properties of coal:; provided, that
information which pertains only to the analysis of the chemical
and physical properties of coal, except information regarding
such mineral or elemental content which is potentially toxic to ;
the environment, shall be kept confidential. %

11A. 2. Program Services. Where a qualified small operator
requests agssistance, the Biviasien-ef-ReetamatienDepartment of

Energy shall:

(a) Select and pay a qualified laboratory to determine the
probable hydrologic consequences of mining and reclamation
operations in the permit area and potentially impacted offsite
areas. The probable hydrologic consequences shall be in
accordance with Section 109 (a) (11) (14) of the Act.

The probable hydrologic consequences shall also include the
information requested in Section %689 (a) (7) (8) (10) (12) (13)
(15) thru (19) inclusive of the act as this information is
necessary to properly evaluate the "Determination" and
"Statement”.

11A, 3. Eligibility for Assistance. Applicants are
eligible for assistance if they:

(a) Intend to apply for a permit pursuant to the Act; and

{b) Establish that their probable total actual and
attributed production from all lcocations during any consecutive
twelve (12) month period either during the term of the permit or
during the first five (5) years after issuance of the permit,
whichever period is shorter, will not exceed one hundred thousand
(100,000) tons. Production from the following operations shall
be attributed to the applicant:

1. The pro rata share, based upon percentage of ownership
of applicant, of coal produced by operations in which the
applicant owns more than a five percent (5%) interest;




2, The pro rata share, based upon percentage of ownership
of applicant, of ccal produced in other operations by persons who
own more than five percent (5%) of the applicant's operation; and

3. All cecal precduced by operations owned by persons who
directly or indirectly control the applicant by reason by
direction of the management.

11A. 4. Request for Assistance. Each applicant reguesting
assistance shall complete an application on forms prescribed by
the direeterCommissioner. The application shall include the
following items:

{a) A statement of intent to file a permit application;

(b) The names, addresses, and phone numbers of the applicant
and the operator, if different from this applicant;

(c) Location of the operation (County, Magisterial District
and Nearest Post Office):;

(d) Name of Tract:;
(e) The method of surface coal mining operations proposed;

(f) The geological title and thickness of coal seam to be
mined;

{g) An indication of whether or not the operator or any
person, partnership, or corporation associated with the operator
has ever been denied assistance. If yes, attach a full
explanation of the circumstances and reasons for denial;

(h) A schedule of the estimated total production of coal
from the proposed permit area and all other locations from which
production is attributed to the applicant under section 11A. 3.
The schedule shall include the following:

1. Name of company;

2. What state this permit was issued in and the permit
number;

3. Mining Enforcement and Safety Administration
Identification Number;

4. Actual production of coal from the preceding year; and

5. Estimated future yearly production;




(i) The names and addresses of owners of record of the
property, surface and mineral, to be mined, and owners of record
of the property contiguous to the proposed permit area;

(j) Copies of documents showing that the applicant has a
legal right to enter and conduct operations on lands to be
covered by this permit;

(k) The number of acres of land to be affected;

(1) The anticipated starting and termination dates of mining
operations:; .

{m) The name, title and address of every officer, partner,
resident agent, director or person performing a function similar
to a director, together with the names and addresses of any
persons owning of record ten percent (10%) or more of any class
of voting stock of the applicant:

(n) A U. 8. Geological Survey topographic map in
accordance with section 3C of these regulations and including the
additional information as follows, as stated in section 10,
(a)(12), (13E), (13F), (13J) of the Act; and

(o) A notarized signature of a principal cfficer of the
applicant indicating that the information contained in the
application is true and correct to the best of his knowledge.

11A. 5. Application Approval and Notice.

(a) The applicant shall be notified if the application
requesting assistance has been approved or denied, and if denied,
the reasons shall be attached.

(b) If application requesting assistance has been approved,
then the division shall select the services of one or more
gqualified laboratories to perform this work. A copy of the
contract or other appropriate work order and the final report
shall be provided to the applicant.

11A. 6. Qualified Laboratories.
(a) General. A qualified laboratory means a designated

public agency, private consulting firm or analytical laboratory
approved by the DPivision-of-ReeciamatienDepartment of Energy.

(b) Basic Qualifications. To qualify for designation, the
laboratory must demonstrate that it:

W




1. Is staffed with experienced, professional personnel in
the field of hydrology, mining engineering, aquatic biology,
geoleogy, or chemistry applicable to the work to be performed;

2. Is capable of collecting necessary field data and
samples;

3. Has adequate space for material preparation, cleaning
and sterilizing necessary eqguipment, stationary equipment,
storage, and space to accommodate pericds of peak work loads;

4. Meets the requirements of the Occupational Safety and
Health Act or the equivalent state safety and health program;

5. Has the financial capability and business organization
necessary to perform the work reguired;

6. Hag analytical, monitoring and measuring equipment
capable of meeting the applicable standards and methods contained
in:

A. Most current edition of the Standard Methods for the
Examination of Water and Waste Water:

B. Methods for Chemical Analysis of Water and Wastes; and

C. EPA Manual 600/2-78-054 Field and Laboratory Methods
Applicable to Overburden Minesoils:

7. Has the capability of making hydrologic field
measurements and analytical laboratory determinations by
acceptable hydrologic engineering or analytical methods.

(c) The qualified laboratory shall be capable of performing
the determination and statement. Subcontractors may be used to
provide the services required provided their use is defined in
the application for designation and approval is granted by the
Division of Reclamation.

11A.7. Liability of Operators.
(a) The applicant shall reimburse the Bivisien-ef

ReetamatiernDepartment of Energy for the cost of the program
services performed if the applicant:

1. Submits false information on the application;

2. Fails to submit a surface mining permit application
within one (1) year from the date of receipt of the approved
probable hydrologic consequences report;




3. Fails to mine after obtaining a surface mining permit;
or

4. The applicant's actual and attributed annual production
of coal for all locations exceeds one hundred thousand (100,000)
tons during any consecutive twelve (12) month pericd either
during the term of the permit for which assistance is provided or
during the first five (5) years after issuance of the permit ®
whichever is shorter. '

(b) The division can waive the reimbursement obligation if
it finds that the applicant at all times acted in good faith.




38-2-12A. Notice of Citizen's Suits.

A person who intends to initiate a civil action on his own
behalf under section 2825 of the Act shall give notice of intent
to do so in accordance with the following:

(a) Notice shall be given by certified mail to the
direeterCommissioner in all cases. A copy of the notice shall
also be sent by first class mail to the Office of Surface Mining
Field Office Director;

{({b) In suits against any person or the State of West
Virginia or any other governmental instrumentality, agency or
agent thereof, notice shall be given by certified mail to the
alleged violator, if the complaint alleges a violation of the Act
or any regulation, order or permit issued under the Act;

(c) Service of notice under this section is complete upon
mailing to the last known address of the person being notified;

(d) A person giving notice regarding an alleged violation
shall state to the extent known:

1. Sufficient information to identify the provision of the
Act, regulation or permit allegedly violated;

2. The act or omission alleged to constitute a violation;

3. The name, address and telephone numbers of the person or
persons responsible for the alleged violation;

4. The date, time and location of the alleged vioclation(s);

5. The name, address and telephone number of the person
giving notice; and

6. The name, address and telephone number of legal counsel,
if any.

(e) A person giving notice of an alleged failure by the
direeterCommissioner, reelamation-cemmissieny-reclamation board
of review, or appropriate department employee, to perform a
mandatory act or duty under the Act, shall state to the extent
known;

1. The provision of the Act containing the mandatory act or
duty allegedly not performed;

2. Sufficient information to identify the omission alleged
to constitute the failure to perform a mandatory act or duty
under the Act;
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3. The name, address and telephone number of the person
giving notice; and

4. The name, address and telephone number of legal counsel,
if any, of the person giving notice.

38-2-12B. Citizen's Request for State Inspections.

12B.1. Request Procedure. Any person may request a State
inspection by furnishing to the direeterCommissioner a signed,
written statement (or an oral report followed by a signed,
written statement) giving the. direeterCommissioner reason to
believe that a violation exists and setting forth a phone number
and address where the person can be contacted.

12B.2. Confidentiality. The identity of any person
supplying information to the direeterCommissioner relating to a
possible violation oOr imminent danger or harm shall remain
confidential with the direeterCommissioner, if requested by that
person, unless that person elects to accompany the inspector on
the inspection.

12B.3. Inspection Procedure. If an inspection is conducted
as a result of information provided to the direetorCommissioner
by a person as described in section 12B.1. of these regulations,
the person shall be notified as far in advance as practicable
when the inspection is to occur and shall be allowed to accompany
the State inspector during the inspection. Such person has a
right of entry to, upon and through the coal exploration or
surface coal mining and reclamation operation about which he or
she supplied information, but only if he or she is in the
presence of and is under the control, direction and supervision
of a State inspector while on the mine property. Such right of
entry does not include a right to enter buildings without consent
of the person in control of the buildings or without a search -
warrant. :

12B.4. Facts and Findings. Within ten (10) days of the
ingpection or, if there is no inspection within fifteen (15) days
of receipt of the person's written statement, the
direeterCommissioner shall send the following:

(a) If an inspection was made, a description of the
enforcement action taken, which may consist of copies of the
State inspection report and all notices of violation and
cessation orders;

(b) If no State inspection was conducted, an explanation of
the reason why;




(c) An explanation of the person's right to informal review
of the action or inaction of the direeterCommissioner; and

(d) Copies of all materials in paragraphs (a) and (b) of
this section within the time limits specified in those paragraphs
to the person alleged to be in violation, except that the name of
the person shall be removed unless disclosure of the person's
identity is permitted under section 12B.2. of these regulations.

12B.5. Review of Inspections. Any person who is or may be
adversely affected by a surface coal mining operation may notify
the direeterCommissioner in writing of any alleged failure to
make adequate and complete inspections as required by law and
regulation. The notification shall include sufficient
information to create a reasonable belief that the law and
regulations regarding inspections are not being complied with and
to demonstrate how the person is or may be adversely affected.
The direeterCommissioner shall, within fifteen (15) days of
receipt of the notice, determine whether or not the statutes or
regulations concerning inspections are being complied with and if
not, shall order an inspection to remedy the noncompliance. The
direeterCommissioner shall furnish the complainant with a written
decision of the reasons for his determination and actions, if
any, he has taken.

12B.6. Review of Decision Not to Inspect or Enforce.

(a) Any person who is or may be adversely affected by a
surface coal mining operator may ask the direeterCommissioner to
informally review an authorized representative's decision not to
inspect or take appropriate enforcement action with respect to
any violation alleged by that person in a request for inspection
under section 15 of the Act. The request for review shall be in
writing and shall include a statement of how the person is or may
be adversely affected and why the decision merits review. The
direeterCommissioner shall conduct the review within thirty (30)
days of his receipt of the request and inform the person of the
results.

(b) Informal review under this section shall not affect any
right to formal review or to a citizen's suit.

128.7. Public Record.

(a) Copies of all records, reports, inspection materials or
information obtained under the West Virginia Surface Mining Act,
except information in Paragraph (b) of this section, shall be
made available to the public at regional, district or field
offices in the area of mining so that they are conveniently
available to residents in the area of mining.




(b) Information as to coal seams, test borings, core
samplings or soil samples pertaining to the analysis of the
chemical and physical properties of the coal, except information
regarding mineral or element content which is potentially toxic
to the environment, shall be kept confidential and shall not be
made a matter of public record.




38-2-13A. Petitions.
13Aa.1. Right to Petition.

{a) Any person having an interest which is or may be
adversely affected, or the direeterCommissioner, has the right to
petition the Reeiametion-EemmissienCommissioner to have an area
designated as unsuitable for surface cocal mining operations, or
to have an existing designation terminated.

(b) Designation. The only information that a petitioner
need provide is: -

1. A U.S.G.S. topographic map on which is noted the
location and size of the area covered by the petition:

2. Allegations of facts and supporting evidence which would
tend to establish that the area is unsuitable for all or certain
types of surface coal mining operations;

3. A description of how mining of the area has affected or
may adversely affect people, land, air, water or other resources:

4. The petitioner's name, notarized signature, address and
telephone number; and

5. Identification of the petitioner's interest which is or
may be adversely affected.

(c) Termination of the Designation. The only information
that a petitioner need provide to terminate a designation is:

‘1. A U.5.G.S. topographic map on which is noted the
location and size of the area covered by the petition;

2. Allegations of facts with supporting evidence not
contained in the record of the proceeding in which the area was
designated unsuitable, which would tend to establish the
statements or allegations, and which statements or allegations
indicate that the designation should be terminated based on:

A. The nature or abundance of the protected resource or
condition or other basis of the designation if the designation
was based on criteria found in section 13A.7.(b); or

B. Reclamation now being technologically and economically
feasible, if the designation was based on the criteria found in
section 13A.7.(a); or

C. The rescurces or condition not being affected by surface
coal mining operations, or in the case of land use plans, not




being incompatible with surface coal mining operations during and
after mining, if the designation was based on the criteria found
in section 13A.7.(b).

3. The petitioner's name, notarized signature, address and
telephone number; and

4. Identification of the petitioner's interest which is or
may be adversely affected by the continuation of the designation.

13A.2. Initial Processing, Record-keeping, and Notification
Requirements. -

(a) Within thirty (30) days of receipt of a petition, the
Reeiamatien-eemmissienCommissioner shall notify the petitioner by
certified mail whether or not the petition is complete under
section 13A.1. (b) or (c).

{b) The Reeiamatien-eemmissienCommissioner shall determine
whether any identified mineable coal resources exist in the area
covered by the petition, without requiring any showing from the
petitioner. If the fegu}atery-autheritynepartment of Energy
finds there are not any identified coal resources in that area,
it shall return the petition to the petitioner with a statement
of the findings.

{c) The Reelematien-eemmissienCommissioner may reject
petitions for designations or terminations of designations which
are frivolous. Once the regquirements of section 13A.1. {b) are
met, no party shall bear any burden of proof, but each accepted
petition shall be considered and acted upon by the Reelamatien
cemmissienCommissioner pursuant to the procedures of this
Section.

{d) When considering a petition for an area which was
previously and unsuccessfully proposed for designation, the
Reeiama%ien-€emmissien00mmissioner shall determine if the new
petition presents new ailegations of facts. If the petition does
not contain new allegations of facts, the Reelamation
CemmissienCommissioner shall not consider the petition and shall
return the petition to the petitioner, with a statement of its
findings and a reference to the record of the previous
designation proceedings where the facts were considered.

(e) If the Reeiamatien—eemmissienCommissioner determines
that the petition is incomplete or frivolous, it shall return the
petition to the petitioner, with a written statement of the
reasons for the determination and the categories of information
needed to make the petition complete.




(f) The Reelamatien-eemmissienCommissioner shall notify the
person who submits a petition of any application for a permit
received which proposes to include any area covered by the
petition.

(g) Any petitions received after the first advertisement has
been published on a permit application relating to the same mine
pPlan area shall not prevent the Reelamatien
commisgsienCommissioner from issuing a decision on that permit
application. The Reeiamation-€emmissienCommissioner may return
any petition received thereafter to the petitioner with a
statement why the petition cannot be considered. For the
purposes of this section, close of the public comment period
shall mean at the close of any informal conference or if no
conference is requested, at the close of the period for filing
written comments and objections.

(h) Within three (3) weeks after the determination that a
petition is complete, the Reeiamation-CemmissienCommissioner
shall circulate copies of the petition to, and request
submissions of relevant information from, other interested
governmental agencies, the petitioner, intervenors, persons with
an ownership interest of record in the property and other persons
known to the Reelamatien-EommissienCommissioner to have an
interest in the property.

(i) Within three (3) weeks after the determination that a
petition is complete, the Reeciamatien-CemmiassisnCommissioner
shall make copies of the petition available to the public and
other agencies and shall notify the general public of the receipt
of the petition and request submissions of relevant information
by a newspaper advertisement placed once a week for two (2)
consecutive weeks in the locale of the area covered by the
petition in the newspaper of largest circulation in the state and
in any Official State register of public notices.

(j) Until three (3) days before the Reetamatien
cemmisgsionCommissioner holds a hearing under section 13A.3., any
person may intervene in the proceeding by filing allegations of
facts, supporting evidence, a short statement identifying the
petition to which the allegations pertain and the intervenor's
name, address, and telephone number.

(k) Beginning immediately after a complete petition is
filed, the Reelamatien-EemmissienCommissioner shall compile and
maintain a record consisting of all documents relating to the
petition filed with or prepared by the regutaktery
autherityDepartment of Energy. The Reelamatien
CemmissienCommissioner shall make the record available for public
inspection, free of charge, and copying, at reasonable cost,
during all normal business hours at a central location of the
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county or multi-county area in which the land petitiocned is
located, and at the main office of the reguilatery
auvtherityDepartment of Energy.

13A.3. Hearing Requirements.

(a) Within ten (10) months after receipt of a complete
petition, the Reeismatien-CommissienCommissioner shall hold a
public hearing in the locality of the area covered by the
petition. If all petitioners and intervenors agree, the hearing
need not be held. The hearing shall be legislative and fact-
finding in nature. The Reeiamation-EemmissienCommissioner shall
make a verbatim transcript of the hearing.

(b)

1. The Reelamation-CommissienCommissioner shall give notice
of the date, time, and location of the hearing to:

A. Local, State and Federal agencies which may have an
interest in the decision on the petition;

B. The petitioner and the intervenors; and
C. Any person with an ownership or other interest known to

the reguiatery-autherityDepartment of Energy in the area covered
by the petition.

2. Notice of the hearing shall be sent by certified mail
and postmarked not less than thirty (30) days before the
scheduled date of the hearing.

{c) The Reelamatien-CemmissienCommissioner shall notify the
general public of the date, time and location of the hearing by
placing a newspaper advertisement once a week for two (2) -
consecutive weeks in the locale of the area covered by the
petition and once during the week prior to the scheduled date of
the public hearing. The consecutive weekly advertisement must
begin between four (4) and five (5) weeks before the scheduled
date of the public hearing.

{d) he Reclamation-CommissienCommissioner may consolidate in
a single hearing the hearings required for each of several
petitions which relate to areas in the same locale.

(e) Prior to designating any land areas as unsuitable for
surface coal mining operations, the Reeciamatien
CommissienCommissioner shall prepare a detailed statement, using
existing and available information on the potential coal
resources of the area, the demand for coal resources and the




impact of such designation on the environment, the economy and
the supply of ccal.

(f) In the event that all petitioners and intervenors
stipulate agreement prior to the hearing, the petition may be
withdrawn from consideration.

13a.4. Decision.

{(a) In reaching its decision, the Reetamation
cemmissienCommissioner shall use:

1. The information cont;ined in the data base and inventory
system;

2. Information provided by other governmental agencies:;

3. The detailed statement prepared under section 13a.3.(e):
and

4. Any other relevant information submitted during the
comment period.

(b) A final written decision shall be issued by the
Reetamation-CeommissienCommissioner including a statement of
reasons, within sixty (60) days of completion of the public
hearing, or if no public hearing is held, then within twelve (12)
months after receipt of the complete petition. The Reetamatien
commissienCommissioner shall simultaneously send the decision by
certified mail to the petitioner, every other party to the
proceeding, and to the Field Office Director of the Office of
Surface Mining.

(c) The decision of the Reetamatien-cemmissienCommissioner
with respect to a petition, or the failure of the Commission to
act within the time limits set forth in this section, shall be
subject to judicial review by a court of competent jurisdiction
in accordance with State law.

13A.5. Data Base and Inventory System Requirements.

(a) The Reetametiern-ecemmissienCommissioner shall develop a
data base and inventory system which will permit ewvaluation of
whether reclamation is feasible in areas covered by petitions.

(b) The Reeilamatien-CemmigssienCommisgssioner shall include in
the system information relevant to the criteria in paragraph
13A.7.(b) including but not iimited to, information received from
the United States Fish and Wildlife Service, the State Historic
Preservation Officer and the Air Pollution Control Commission.




(c) The Reetamation-EemmissienCommissioner shall add to the
data base and inventory system information:

1. On potential coal resources of the state, demand for
those resources, the environment, the economy and the supply of
coal, sufficient to enable the Reeiamation-CemmissieaCommissioner
to prepare the statements required by section 13A.3.(e); and

2. That which becomes available from petitions,
publications, experiments, permit applications, mining and
reclamation operations and other sources.

13A.6. Public Informatian. The Reelamatien
CommisstenCommissioner shall:

(a) Make the information and data base system developed
available to the public for inspection free of charge and for
copying at a reasonable cost except that areas proposed for or
included in the National Register of Historic Places may not be
disclosed if the direeterCommissioner determines that such
disclosure might risk destruction or harm.

(b) Provide information to the public on the petition
procedures necessary to have an area designated as unsuitable for
all or certain types of surface coal mining operations or toc have
designations terminated and describe how the inventory and data
base system can be used.

13A.7. Criteria for Designating Lands as Unsuitable.

{(a) Upon petition, an area shall be designated as unsuitable
for all or certain types of surface mining operations, if the
Reetamation-€emmissisonCommissioner determines that reclamation is
not technologically or economically feasible under the Act and
these rules and regulations.

(b) Upon petition, an area may be (but is not required to
be) designated as unsuitable for all or certain types of surface
mining operations, if the operations will:

1. Be incompatible with existing State or local land use
plans or programs;

2. Affect fragile or historic lands in which the operations
could result in significant damage to important historic,
cultural, scientific or aesthetic values or natural systems;

3. Affect renewable resocurce lands in which the operations

could result in a substantial loss or reduction of long range
productivity of water supply or of food or fiber products; or
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4, Affect natural hazard lands in which the operations
could substantially endanger life and property. Such lands
include areas subject to frequent flooding and areas of unstable

geology.

13A.8. DBireseterCommissioner's Responsibility for
Implementation.

(a) The DPireeterCommissioner shall not issue permits which
are inconsistent with designations made pursuant to section 22 of
the Act.

{b) The direeterCommissioner shall maintain a cumulative map
of areas designated as unsuitable for all or certain types of
surface coal mining operations.

(c) The direeterCommigsioner shall make available to any

person any information within his control regarding designations,
including mineral or elemental content which is potentially toxic
in the environment but excepting proprietary information on the
chemical and physical properties of the coal.




38-2-14A. Violations.

14A.1. Notice of Violations. Each surface mining
reclamation inspector shall note all violations of the operator
and shall initiate an enforcement action for each violation so
noted.

14A.2. Cessation Orders.

(a) West Virginia Code 3}28-6-16-22A-3-16 (a) provides that a
reclamation inspector "shall have the authority to issue a
cessation order where the operation creates an imminent danger to
the health or safety of the public or is causing or can
reasonably be expected to cause significant, imminent
environmental harm to land, air or water resources..." Any
reclamation inspector or supervisor who finds such a condition
shall exercise their authority and forthwith issue a cessation
order.

(b) Any cessation order issued under the provisions of West
Virginia Code 3}26-6-17-22A-3-17 (a) shall remain in effect until
the violation has been abated or until modified, wvacated or
terminated by the direeterCommissioner or the Reclamation Board
of Review or by a Court.

(c) In any cessation order issued, the reclamation inspector
shall determine the steps necessary to abate the violation in the
most expeditious manner possible and shall include the necessary
measures in the order. :

14A.3. Pattern of Viclations.
(a)

1. Suspension or Revocation of a Permit. If the
direetorCommissioner determines that a pattern of violations of
any requirements of this Chapter, the regulations or any permit
condition required by the Act exists or has existed, and that the
violations were caused by the permittee willfully or through
unwarranted failure to comply with those requirements or
conditions, the direeterCommissioner shall issue and order to a
permittee requiring him to show cause why his permit and right to
mine under the Act should not be suspended or revoked.

A willful violation is a violation resulting from an
intentional act or omission. Unwarranted failure to comply means
the failure of the permittee to prevent the occurrence of any
violation of the permit or any requirement of the Act due to
indifference, lack of diligence or lack of reasonable care.
Violations by any person conducting surface coal mining
operations on behalf of the permittee shall be attributed to the
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permittee, unless the permittee establishes that they were acts
of deliberate sabotage.

2. The direeterCommissioner may determine that a pattern of
violations exists or has existed, based on two or more
inspections of the permit area within any twelve (12) month
period, after considering the circumstances, including: -

A. The number of violations cited on more than one occasion
of the same or related requirements of this Article, the permit
or the regulations;

B. The number of violations, cited on more than one
occasion, of different requirements of this Article, the
regulations or the permit; and

C. The extent to which the violations were isclated
departures from lawful conduct.

3. The bireeterCommissioner shall promptly review the
history of violations of any permittee who has been cited for
violations of the same or related requirements of this Article,
the regulations or the permit during three (3) or more
ingpections of the permit area within any twelve (12) month
period. After such review, the direeterCommissioner shall
determine whether or not a pattern of violations exists.

————— tb)-The-director-may-deciine-te-issue-a-shew-cause-order;-er
may-vacate-an-eutstanding-shew-cause-erder-if-he-£€inds-that;
taking-inte-aceount-exeeptionat-factors-present-in-the-partieutar
eagey-it-weditd-be-demonstrabiy-unjust-te-iasue-or-to-fail-te
vaeate-the-shew-eause-order---Fhe-basis-fer-this-finding-shati-be
futiv-explained-and-deeumented-in-the-recordas-of-casers

te3(b) If the permittee files an answer to the show cause
order and requests a hearing, a public hearing shall be provided.
The direeterCommissioner shall give thirty (30) days written
notice of the date, time and place of the hearing to the
permittee and any intervenor. The direeterCommissioner shall
publish it, if practicable, in a newspaper of general circulation
in the area of the surface coal mining and reclamation
operations, and shall post it at the regional, district or field
office closest to those operations.

td3(c) Within sixty (60) days of the hearing, the
direetorCommigssioner shall issue a written determination as to
whether a pattern of violations exists and, if appropriate, an
order. If the direeterCommissioner revokes or suspends the
permit and the permittees right to mine under the Act, the
permittee shall immediately cease surface coal mining operations
on the permit area and shall:
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l. If the permit and the right to mine under the Act are
revoked, complete reclamation within the time specified in the
order; or

2. If the permit and right to mine under the Act are
suspended, complete all affirmative obligations to abate all
conditions, practices or violations, as specified in the order.

38-2-14B. Civil Penalties.

14B.1. The direeterCommissioner shall review each notice of
violation and cessation order. in order to determine whether a
civil penalty will be assessed, the amount of the penalty, and
whether each day of a continuing violation will be deemed a
separate violation for purposes of the total penalty assessed.

(a) The direeterCommissioner shall assess a civil penalty
for each day of continuing violation for each cessation order,
except that such penalty shall not be assessed for more than
thirty (30) days for each such violation. If the cessation order
has not been abated or modified within the thirty (30) day
period, the direeterCommissioner shall take appropriate action
pursuant to 3128-6-22A-3 17(b), 328-6-22A-3 17(f), or 320-6-22A-3
17(h) of the Act.

(b) For Notices of Violations, the direeterCommissioner may
not assess a civil penalty if the amount is less than one
thousand dollars ($1,000).

(¢) For the purposes of this section, the assessment officer
shall not determine the proposed penalty assessment until such
time as the direeterCommissioner has caused an inspection of the
violation to be conducted. The direeterCommissioner must conduct
the inspection of the violation within the firgst fifteen (15)
days after the notice or order was served.

14B.2. Procedure for Assessing Civil Penalties. Civil
penalty amounts shall be determined on notices of violation in
accordance with the factors specified in section 17(c) of the Act
and utilizing a numerical system contained in subsection (c) of
this paragraph.

{a) Show cause orders, cessation orders or notices of
violation may not be vacated because of inability to comply.

(b) Unless caused by lack of diligénce, inability to comply
may be considered only in mitigation of the amount of civil
penalty and of the duration of the suspension of a permit.

(c) 1. H;story of previous violations is an accounting of
each Notice of Violation and Cessation Order that was not
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withdrawn and was written on a particular operation in the
previous twelve (12) months.

Previocus Violations Rate Schedule

Previous Violation Rate Per Violation

3-5 20.00 ; *
6-10 40.00 o
over 10 60.00

2. Seriousness of the violation.

Violation is of an administrative nature resulting in no
harm or danger to the environment or public; or the standard
is violated to such a minor degree that environmental harm
or public danger will not result.

Viclation results in potential or actual harm or danger
remaining in the permit area; or in the case where the
impact extends beyond the permit area, can be demonstrated
that potential danger or harm will not result.

Vioclation extends beyond the permit area and results in the
minor degree of potential or actual harm or impact on the
public.

Viclation extends beyond the permit area and results in a
significant degree of environmental harm or danger to the
- public.
Violation is or can reasonably be expected to result in
gsignificant, imminent environmental harm or created an
imminent danger to the health or safety of the public.
Proposed penalty rating (1 2), (3 4), (5 6), (7 8) and (9 10).

Civil Penalty Rate Schedule - Seriousness of Violation

Rating 0 1 2 3 4 5 6 7 8 9 10
Seriousness|--- |100 [115 J132 152 |175 |201 (231 [265 |305(350
3. Operator Negligence.

This viclation is considered beyond control of the operator
or his employees and no negligence can be attributed to this
violation.

This violation was a result of an oversight on the part of
the operator and may have been avoided if more conscientious
effort or reasonable care were given.




This viclation was obvious and no action was taken by the
operator to correct the problem.

The operator failed to adequately respond to previous
enforcement action.

The operator had been officially notified of this problem

and did not make any effort at correcting the problem.
Proposed Penalty Rating: (0), (1 2), (3 4), (5 6) and (7 8).

Civil Penalty Rate Schedule - Operator Negligence

Rating 0 1 2 3 4 5 6 7 8 9 10
Negligence 0 25 (31 |40 |50 |63 [79 |99 125 -—| --

4. Operator's Good Faith
Operator failed to take appropriate action.

Operator took prompt by minimal action to correct the
violation.

Operator started promptly on remedial measures and worked
diligently to correct the wiolation.

Operator started immediately and expended all reascnable
efforts to correct the violation. Violation was abated
before required date.

Operator was already working on remedial measures and
expended extreme effort in correcting the violation.
Violation was abated in minimum possible time.

Proposed Penalty Rating: (0), (1 2), (3 4), (5 6) and (7 8).

Good Faith Rating Schedule

Seriousness

Good Faith 1 2 3 4 5 6 7 8 9 10
0 Q Q 0 Q 0 0 0 0 0 0
1 4 8 11 17 26 39 58 88 133 200
2 4 10 14 21 32 47 69 103 156 224
3 5 11 17 26 39 57 83 121 182 250
4 B 14 21 32 48 69 99 141 213 280
5 7 16 26 40 59 B4 1118 165 250 313
6 9 20 32 50 72 1102 {141 193 292 350
7 10 23 40 61 89 1124 |169 226 242 391
8 12 28 49 76 (109 |150 |202 265 343 437
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5. Determination of Penalty Amount.

Factor Rating Rate Per Point Assessment

No Previous Violations S $

Seriousness of Viclation

Operator Negligence

Good Faith (-) {
Total Amount of Penalty Assessment ]

)

6. The proposed penalty_ rating utilized in 14B.2.(c)(2),
(3) and (4) are used in these respective sections by the
DBireetorCommissioner to determine the penalty amounts based on
selection of a proposed rate to match the indicated situation
which best describes the factor being assessed.

38-2-14C. Fees and Costs of Administrative Proceedings.

14C.1. Any party may on request be awarded by the
appropriate board or court a sum equal to costs and expenses
including attorneys' fees and expert witness fees as determined
to have been reasonably incurred. Such request must be filed
within forty-five (45) days of date of entry of judgment.

The request shall include an affidavit setting forth costs
and expenses and an itemized statement of attorneys' fees. The
request shall be served upon all parties who shall have thirty
(30) days to answer the request. Cost and expenses including
attorneys' fees may be awarded to:

(a) Any participating party against the violator upon a
finding that there is a violation of the Act, the regulations or
the permit has occurred, and there is a determination that the
party made a significant contribution to the full and fair
determination of the issues;

(b) To any participating party other than the violator or
his representative from the Department of Natural Resources upon
a determination that the party made a significant contribution to
a full and fair determination of the issues;

(c) To a violator from the Department of Natural Rescurces
when the violator demonstrates that the Department of Natural
Resources issues cessation order, a show cause order or notice of
violation in bad faith and for the purpose of harrassing or
embarrassing the violator, provided that no award shall be made
under this subsection if Department of Natural Resources prevails
upon the issue of a violation;




(d) To a violator from any participating party other than
the Department of Natural Resources where such participating
parties initiated or participated in the magistrate proceeding in
bad faith and for the purpose of harrassing or embarrassing the
violator; and

(e) To the Department of Natural Resources from any
participating party where the Department of Natural Rescurces
demonstrates that any such party participated in such proceeding
in bad faith and for the purpose of harrassing or embarrassing
the Department of Natural Resources. An award may also include
attorneys' fees and expert witness fees expended in obtaining an
award of costs, expenses and attorneys' fees. Decisions on such
awards may be appealed as other cases under this Act.

38-2-14D. Inspections and Informal Conferences.
14D.1.

(a) The provisions of section 15 of the Act may be applied
to operations conducted under section 87 of the Act.

(b) Inspections conducted under the provisions of section 15
of the Act may be partial inspections, provided, that complete
inspections are conducted at least once per quarter.

(¢) Notices of informal conferences held as a result of the
provisions of section 16 of the Act shall be posted at the
nearest DNR field office and sent by mail or communicated
verbally, whichever is more practicable, to any person who filed
a report which led to a notice or order resulting in an informal
conference.




38-2-15A. Open Meetings.
15A.1.

(a) Reetamatien-Eommissien-and-Reclamation Board of Review.
All meetings of the Reclamatien-c€emmissien-and-Reclamation Board
of Review, pursuant to the provisions of the Act shall be open to
the public.

(b) Public Notice. The time, and place of all regularly
scheduled meetings and the time, place and purpose of all special
meetings shall be made available to the public and the news media
by publishing a notice containing at least the above information
in a newspaper of general circulation in the county where the
site or environmental concern exists, or if the matter under
consideration is of general interest to the people of the State
in a newspaper of general circulation in the State.

(c) In the event of any emergency requiring immediate
official action such efforts to notify the public shall be taken
as circumstances allow.




38-2-16A. Appeals to the Reclamation Board of Review.

16A.1. Site Visit. The board may visit the site of the
activity or proposed activity which is the subject of the hearing
and take such additicnal evidence as it deems necessary provided
that all parties and intervenors be given notice of the wisit and
are given an opportunity to accompany the Board.

16A.2. Final Decision. On all appeals to the Board, the
Board shall issue a final decision thirty (30) days after the
hearing or within thirty (30) days after the testimony presented
at the hearing has been transcribed and checked for accuracy.

16A.3. Burden of Proof. The burden of proof shall be on
the party seeking to reverse the decision of the
direetorCommissioner.
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