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FISCAL NOTE FOR PRCOPOSED RULES

WV Surface Mining Reclamation Regulations L

Rule Title:

Tyre of Rule: X Iegislative Interpretive Procedural

Agancy WV Departme-nt of Energy Address_ 1615 Washingtopn St., East;
Charleston, WV 25311 -,
: o ANUAL FISCAL YEAR C o
1. - Effect of Prcposed Rulel Increase Decrease| Current Next Thereafter -
Estimated Tctal Cost $0.0 $0.0 $§0.0 $0.018$0,000 . .
Paerscnal Services == = 0= -0= - -0 —~0=
Current IXpense -0- -0- - 0= g -0- B
Repairs and Alteraticns =0- 0= -0- —~0- -0~
Equirment - ~0- -0- ~0- ~0- -0~
Other - ~-0- -0~ ~0- -0- -0-

2. Explanaticn of above estimates:

: The proposed legislative rule contains miner amendments
to the existing regulations and will not result in any -
increase or dec¢rease in revenue for the state.

3. Cbjectives of these rules:
The proposed legislative rule contains miner amendments
to the existing regulations to satisfy federal regquirements.
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Explanztion of Cverall! Econcmic Inpact of Proposed Rule.

4.
A. Eccnamic Inwact on Stats Govermment. None
=
B. Eccnanic Impact on Political Subdivisions; Specific Industries; 3
Specific groups of citizens,
None
C. Economic Impact con Citizens/Public at large.
None
Date:__ Apgust 5, 1988 ' .

Signaturs of .Agency Head or Authorized Representative

. Roger T. Hall
Admindstrator . . .
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SUMMARY

WEST VIRGINIA SURFACE MINING RECLAMATION REGULATIONS

TITLE 38 SERIES 2

This proposed legislative rule amends existing regulations in
a number of areas. Throughout-the text the terms "director" and
"Department of Natural Resources" have been replaced by the terms

"Commissioner'" and "Department of Energy'". These are editorial in
nature and do not change the content of the rule as it currently
exists. -

Additional amerndments to the existing regulatios are as follows:

1.2 The applicability requirements have been amemded to make
these regulations appllcable to only new permits apnd in
some cases to renewed permits. Therefore, even though
the regulations apply to all surface mining operations,
there is no requirement to amend or modify existing permit
doccuments except where appropriate at the time of renewal.

2.9 The term "administratively complete application'" is defined.
The definition of this term clarifies that an application
must be deemed by the Commissiconer to adegquately address

all elements required for a permit before the public review
process i1s initiated. The term is used in 3B.1 of the
regulations. i .
2.22 The term "Coal Remining Operation" is defined in order.
to establish that these types of operations come under a
special catagory of mining and are subject to different
regulatory reqguirements.

2.34 The term "Cumulative Impact' is defined to make 1t clear
that the operator, in assessing hydrologic impacts from
his proposed mining operation must also take into consideration
impacts which exist from adjacent or surrounding sources.
It also establishes guidance to the Commissioner in de-
termining what constitutes material damage.

2.35 The term "Cumulative Impact Area’™ is defined to establish
the limits of the geographic and hydrologic areas which
must be considered in assessing cumulative impact.




2.37 The amendment to this subsection provides additional clarifi-
cation for the term "Current Assets”.

2.62 The term "Hydrologic Balance" is defined to establish the
limit and extent to which ar operator must give consideration
of hydrologlc units within the permit and affected areas.

2.63 The term "Hydrological Isclated Operation" is defined
to establish that situations exist where impacts to the

hydrologic system are negligible.

2.66 The term "Inclidental Boundary Revision” is defined to set
limits on the extent and site of permii extepsicns under

this category.

2,92 The term "Pre-Existing Discharge” is defined to establish
areas of responsibility for water treatment in a remining
situation.

2.97 The term "Reasonably Available Spoil" is defined for purposes

of establishing 1limits of the operators responsibility
for utilizing available spoil material in backfilling of
a remining operation.

2.107 This definition is modified to clarify that the sigpificance
0f an aquifer is partially established on the basis of
usec :

3B.1 This subsection is amended by inserting the term "admin-

istratively complete" to clarify that prior to public
review an application must meet criteria established in
subsecticon 2.9. -

3B.4 This is 2 new subsection which establishes the terms and
conditions under which a permit is to be readvertised and
establishes the length of the advertising period.

3F.1 This subsection is amended to clarify that the applicant
must list 211 violations in a permit application for all
business entities in which he has ownership or control.

3G.2 This subsection is amended by adding two new paragraphs,
i. e. (0) and (p), which lists additional information

which must appear on the proposal maps.

3G.3 This subsection is amended by adding a new paragraph,
i.e. (b), which requires the identification of vertical
distribution of aquifers in the c¢ross sections submitted
for a permit.
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SM.1 This subsection is amended to exempt operations which
have received Phase I bond release from renewal requirements.

3.1 This subsection is further amended at paragraphs (e) and *
(h) wherein operations which have been granted bond release '
ere exempt from the requirements of progress maps, and
requires proof of publication of renewal applications re-
spectively. ;

SMH.4 This is a new subsection which establishes criteria for
granting time extensions for renewal of permits.

4F.8 This subsection is amended at paragraph (g) to clarify
that the evaluation of vegetative success must be measured
using a technique that assures a 0.10 alpha error on a
one sided test. .

Paragraph (h) of this subsection is also amended to establish
& requirement for productivity measurement as a criteria
for approving vegetation bond release.

4H.5 This subsection is amended by deleting existing language
and establishing new criteria for self-bonding.
5A.1 This subsection is amended by adding a new item (item
6})

to paragraph (a) which requires the identification of
critical habitats and endangered species to prospecting
. applications.

BA.2 This subsection is amended to expand the PHC determinations
beyond the permit area to adjacant areas, and requires a
review of permit{ revisions to determine if an updated PHC
is necessary.

Paragraph (a) of this subsection is amended to expand the
requirements for groundwater investigations to include
adjacent areas to the permit area, and to identify potentially
impacted water bearing strata above and below the coal.

Sean.

Paragraph (b) of this subsection is amended as follows:
Part (1) Ezxpands information requirements for surface
water base line studies to include ownership of water
bodies on both the permit and adjacent areas.

Part (2) Requires sufficient base line data to de-
termine seasonal variations of listed parameters.
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6A.3

6B.4

6B.6

6B.7

6B.10 -

6C

Section 7

TA.2

TACS

Part (3) Requires seasonal variation in flow rates
and water usage. ‘
Part (4) Strikes the term "adversely impacted". and
inserts the term "Contaminated Diminished or inter-~
upted"”, and specifies types of remedial measures to
be taken where water supplies are lnterupted.

A new paragraph, i.e.(e), is added to this subsection
which describes criteria whereby the PHC may serve as a
CHIA.

The existing requirements fo geologic information is de-
leted a2nd new language 1is inserted which greatly expands
the informational reguirements.

This subsection is amended to expand the protection afforded
to surface and groundwater to the hydrologic balance, and
includes protection from material damage.

This subsection is amended by deleting existiog language
and inserting new language which expands the requirements
for monitoring of ground and surface water, and provides
for a2 waiver of groundwater monitoring.

This subsection is amended by deleting paragraph (b) in
its entirety and substituting new language which addresses
requirments for augering operations, which is consistent
with federal regulations.

This is a new subsection which sets forth procedures and
requirements for remining previously affected areas.

This is a new section which sets forth requirements for
filing and approval of Incldental Boundary Revisions.

This section is applicable to the surface effects

of underground mining operations. All amendments of
Section 6 have corresponding amendments in this Section
as noted below. Additional amendments which apply
specifically to underground operations are also noted.

This subsection is amended in a manner which corresponds
with the amendments to 64.2 discussed previously.

This subsection is, amended in a manner which corresponds
with the amendments to 6A4.3 discussed previously.

[EET L P




7B.4

VB.7

7D

Section 8

Section S

This
with

This
wlith

This
with

subsection is amended in a manner which corresponds
the amendments to 6B.4 discussed previously.

subsection is amended in a manner which corresponds
the amendments to 6B.6 discussed previously.

Section 1s amended in a manner which corresponds
the amendments to Section 6C discussed previously,

although some minor differences appear which are specifically
related to underground mining operations.

This section is amended in a manner which corresponds
to the amendments in Section & and Section 7 . This
section is specifically applicable to operations in-
cidental to surface and underground operations.
Therefore some minor variations in the amendments

may occur.

This section had been deleted in its entirety due
to the repeal of statutory authority to conduct such
mining operations.




£15-TITLE 38 . )
LEGISLATIVE RULES 638 MG -5 PH 2
DEPARTMENT OF ENERGY e
SERIES 2 S aprnrTary ne QTATE
WEST VIRGINIA SURFACE MINING SECRETART U
RECLAMATION REGULATIONS

--Ed--Note:-The-Bepartment-of-Energy-ipherited-this-rute-£freom-the
Department-of-Naturai-Reseurees-when-this-pregram-wag-transferred
from-BNR-te-DEE---Where-refererpcse-is-to-BNR-pitease-read-BOE~

38-2-1. General.

1.1. These regulations establish general and specific rules
for general permit requirements, transportation facilities,
drainage systems, blasting, post mining land use, fish and
wiidlife considerations, revegetation, prime farmlands, bonding,
prospecting, additional permit regquirements and performance
standards for surface mining operaticons, additiconal permit
requirements and performance standards for surface effects of
underground mining operations, subsidence control, additicnal
permit requirements and performance standards for facilities
incidental to coal mining, additieomai-permit-reguirements-and
perfermancé-standards-for-coni-remevali-ineidentat-to-devetepmenty
NPBES~trargfer- exemptions,additisnal-permit-reguirements-and
small operators assistance program, notice of citizen's suits,
citizens' inspections, designation cof areas unsuitable for .coal
mining inspections, enforcement, open meetings and Reclamation
Becard of Review appeals.

1.2. Applicability. Except as otherwise provided, Pthese
rules and regulations shall apply to all surface coal mining and
reclamation operaticns in this state-as-speeified-in-escecordance -
with-Chapter-20y-Articie~-6, . .

¢tad-For-ati-exigskting-operatiens-which-have-submitted
permanent-preogram-nodifications-arnd/or-addenda-for-extating
permits-or-appiications-for-permanent-pregram-permitss-these
reguiatiens-shati-appiv-uper-netificatien-frem-the-Commigsionex
of-their-applicability---Sueh-notification-shati-eccur-within
forty-five-¢45)-days-of-the-effective-date-ef-these-reguiationss-
Wi%hin-thif%y—éseé-éays-ef-%he—feeeigt—ef—%hat-ne%ifieatieay—%he
permittee-shalil-ackrowiedger-in-writingr-to-the-Commisstener-the
appiicability-ef-thege-reguietions-te-higs-operationy--Such
aeknewliedgement-shaii-be-deemed-sufficient-to-make-the-permnit-or
appiiea%ieﬁ—eempie%e-EEE—any—new-germit—fequifemen%s—eentained—in
these-regutatiens~-ard-shati-become-a-part-ef-the-permits

‘33|‘-.k‘m| .
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= 4
(a) Where existing operations are being carried cut under
valid permits, no revisions, amendments, or modificationsg of such
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permits shall be reguired as a result of promulgation of these
regulationsg except as requlred by the Commissioner at the tlme of
permit renewal. -

----- ¢by-These~-regutatiens-appiv-immediately-te-atli-existing
sperations-not-aovered-in-fatc

fe3(b) For applications for new operations which have
received an SMA number within thirty (30) days efprior to the
effective date of these regulations, the applicant shall
acknowledge the applicability of these regulations to his
proposed coperation, in writing, to the Commissioner pricr to
issuance of the permit. Such acknowledgement shall be deemed
sufficient ~to make the application complete for any new permit
requirements contained in these regulations and shall become a
part of the permit.

td3(¢c) Permits issued after the effective date of these
regulations for existing or new operations not covered in (b)
shall incorporate all of the requirements of these regulations.
These regquirements shall be addressed in the application.

————— ftey-Ait-existing-and-new-operations-shati-compiy~-with-the
netiee-reguirements-of-4c-¥-and-PE-k-vwithin-seventy—-Ffive-{(753
days-ef-the-appiicabiiity-of-these~reguiatiens-ag-speetfied-in
farr-or-ftby-ef-this-subsection---Sueh-netiaee-ghatri-be-deaemed
gufficient-te-alriow-cortirued-eperation-during-the-period
spectfied-tn-these-reguiationg-fer-prenetificatien-{tthirkty-£365
days-fo¥-right-to-a-prebiast-gurvey-and-sixz-{6-months-fer-the
extension-ef-undergreund-werkings)---Operations-econtinving-beyvend
theoge-time-periods-must-be-in-fuil-cempiience-with-thege
reguratienss

1.3. Authority. WV Code 22-1-135, 22A-3-4, and 29A.
1.4. Filing Date.

1.5. Effective Date.
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38-2~2.. DEFINITIONS: As used in these regulations, unless used
in a context that clearly reguires a different meaning, the term:

2.1. Abandoned Coal Waste Disposal Area means any <oal
refuse disposal area which is not part of an active surface
mining operation. This definition does not relieve any operator -
from his reclamation responsibility for the coal refuse disposal
area.

2.2. Acidity means the guantitative capacity of an aguecus
medium to donate protons in a reaction with hydroxyl icns.

2.3, .Acid Mine Drainage means water discharged from an
active, inactive, or abandoned mine and from areas affected by
surface mining w1th a pH of less than six (6.0) in which total
acidity exceeds total alkalinity.

2.4. . Acid-Producing Cecal Seam means seams commonly
associated with sulfides or other minerals which create acid mine
drainage. Seams commonly associated with such material may
include, but are not limited to Waynesburg, Washington,

Freeport, Sewickley, Redstone, Pittsburgh, Kittanning, Elk
Lick, Peerless, No. 2 .Gas, Upper Eagle, No. 5 Block and Stockton
Lewiston. However, specific on-site data may, on a case by case
basis, demonstrate that ithese seams are not acid producing in
specific aresas.

2.5. Acid-Producing Cverburden means material which upon
gppropriate analysis shows the potential for producing acid mine
drainage.

2.6. Acid-Test Ratio means the relation of quick assets to
current liabilities.

2.7. Act means West Virginia Code, Chapter 26227, Article
63. .

2.8. Active Surface Mining Operaticon means an operation
where land is being disturbed or mineral is being removed and
where a Phase 1 Bond Reduction has not been approved unless
inactive status has been granted.

2.9. Administratively Complete Application means an
application for a permit approval or approval for coal
exploration where required, which the Commissioner determines to
contain information addressing each application reguirement of
the regulatory program and to contain all information necessazry

to initiate processmng and publlc review.

279.2.10. Asset Ratio means the relation of total assets to
total liabilities.
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2:3¥8.2.11. Auger Mining means a method of mining coal at a
cliff or highwall by driliing or cutting holes into an exposed
coal seam.

2:3%.2.12. Buffer Zone means an undisturbed border along or
around an intermittent or perennial stream. '

2-12,2.13. Bearing Capacity means a measure of the ability £
of a foundation material to carry loads imposed by an embankment ’
or other structure as determined by standard engineering
evaluations.

2-33.2.14. Best Techneclogy Currently Available means
eguipment, devices, systems, methods or technigues which will (&)
prevent, to the extent possible, additional contributions of
suspended sclids to stream flow or runoff cutside the permit
area, but in no event result in contributions of suspended solids
in excess of requirements set by appliicable State or Federal
laws:; and (b) minimize, to the extent possible, disturbances and
adverse impacts con fish, wildlife, and related environmental
values and achieve enhancement of those resources where
practicable.

2-34.2.15. Capital Assets means those assets such as land,
buildings and equipment held for use in the production or sale of
other asseis or services.

2-35.2.16. Cash means (a) all cash items except cash (1)
restricted by an agreement, or (2) described as earmarked for a
particular purpose; and (b) short-term investment such as stocks,
bonds, notes, and certificates of deposit, where the intent and
ability to sell them in the near future is established by the
operator. : -

2-36.2.17 Cemetery means any area of land where human
bodies are interred.

2-37.2.18 Channel Protection means any measures taken to
prevent or contreol erosion, scour, or other destructive processes
in channels such as diversion ditches and spillways.

2-38.2.19. Coal Processing Plant means a collection of
facilities where run-of-the-mine coal is subjected to cleaning,
concentrating or other processing or preparation in order to
separate coal from its impurities. The processing plant may
consist of, but is not limited to, the following: loading
facilities; storage and stockpile facilities; sheds, shops
and other buildings; water treatment and water storage
facilities; settling basins and impoundments; coal processing and
other waste disposal areas; roads, railroads and other
transportation facilities.
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2+%9.2.20. Coal Refuse Disposal Area means a deposit of
coal processing waste or underground develcpment waste.

2:26.2.21. Coal Processing Waste means materials which
are separated and wasted from the product coal during the
physical or chemical prccessing, cleaning or concentrating.

2.22 Coal Remining Operation means a coal mining operation
which was permitted on a site where previcus coal mining was
conducted before the effective date (August 3, 1977) of the
Surface Mining and Reclamation Act of 1977. '

2+21.2.23. Coarse Coal Refuse means coal processing waste
predominantly within a size range greater than the number twenty-
eight (#28) sieve size.

2-22.2.24, Collateral Bond means an indemnity agreement in
sum certain deposited with the Director executed by the permittee
and supported by one or more of the following:

(1) The deposit of cash in one or more federally insured
accounts, payable only to the direeterCommissioner upon demand;

(2) Negectiable bonds of the United States, a State, or a
municipality, endorsed to the crder of, and in the possession of,
the direetezCommissioner;

{3) Negotiable certificates of deposit, payable only to the
direectorCommissiconer, and 1n his possession:

(4) An irrevocable letter of credit of any bank organized or
authorized to transact business in the S$tate of West Virginia,
payable only upon presentation by the direeteorCommissioner;

(5) A perfected, first-lien security interest in real or .
personal property, in favor of the direeterCommissioner; or

(6) Investment-grade rated securities, having the highest
rating issued by a nationally recognized securities rating
service, endorsed to the order of, and in the possession of, the
directeorCommissioner, excluding all issues of the type traded on
a commodity exchange such as contracts for future delivery of
goods.

2:23.2.25. Combined Coal Refuse means a mixture of coarse
coal refuse and dewatered fine coal refuse.

2v24.2.26 Combustible Materials means organic materials
that are capable of burning by fire or through oxidation,




accompanied by the evolution of heat and a 51gn1flcant
temperature rise. -

2.27 Commissiconer means the Commissioner of the Department:
of Energv or his authorized agent.

2-28,2.28 Common size Comparative Balance Sheet means
item amounts from a number of +the permittee's or
applicant’'s successive yearly balance sheets arranged side by
side in a single statement followed by common size percentages
whereby: (1) the asset total is assigned a value of one hundred
percent (100%); (2) the *total. of liabilities and owner equity is
also assigned a value of one hundred percent (100%):; and {(3) each
individual -asset, liability, and owner equity item is shown as a
fraction of one of the one hundred percent (100%) totals.

2-26,.2.29. Common size Comparative Income Statement means
an operator's income statement amounts for a number of successive
vearly pericds arranged side by side in a single statement
followed by common size percentages whereby net sales are
assigned a one hundred percent (100%) value, and then each
statement item is shown as a percentage of net sales.

2:27.2.30. Community or Institutioconal Building means any
structure, other than a public building or an occupied dwelling,
which is used primarily for meetings, gatherings or functions of
local civic organizations or other community groups; functions as
an educational, cultural, historic, religious, scientific,
correctional, mental health or physical health care facility; or
is used for public services, including, but not limited to, water
supply, power generation or sewage treatment.

2728.2.31. Compaction means the densification of a soil or
soil-like material by means of mechanical manipulation.

2:29.2.32. Complete Application means an application which
contains all reguired maps, plans, designs and other application
materials excluding bond.

2:36.2.33 Completion of Reclamation means that the total -
bond has been released after approval of the final inspection
report provided for in these regulations.

2.34. Cumulative Impact means the hydrologic impact that
results from the cumulation of flows from all coal mining sites
to commeon channels or aguifers in a cumulative impact area.
Individual mines within a given cumulative impact area may be in
full compliance with effluent standards and all other regulatory
regquirements, but as a result of the comingling of their cff-site
flows, there is a cumulative impact. The Act does neot prohibit
cumulative impacts but doeg emphasize that they be minimized. .




When the magnitude of cumulative impact exceeds threshold limits
or ranges as predetermined by the Department, they constitute
material damage. |

2.35. Cumulatiwve Impact Area means the area within which
impacts on surface and groundwater systems resulting from the
proposed operation may interact with the impacts of all existing
or anticipated mining throughout the lives of:

{a) the proposed creraticon:

{b) all existing operations:

(c) any operation for which a permit applicaticon has been
submitted to the Commissioner; and

(d) =all operations regquired to meet diligent development
reqguirements for leased Federal coal for which there is actual
mine development dinformation available.

2:3%.2.36. Consgstruction Pore Pressures meansg water
pressures generated in foundation scoils or embankments due to
compression by loads imposed by construction of an embankment or
other structure.

2+32.2.37 Current Assets means cash and assets that are
reasonably expected to be realized in cash or so0ld or consumed
within one yvear or within the normal operation cycle of the
business. -

2+33.2.38., Current Liabilities means debts or cother
obligations that must be pailid or liguidated within a short periocd
cf time, usually a year. This shall also include dividends
pavable on preferred stcock within one vyear.

25:34.2.39. Current Ratic means the relation of current
assets to current liabilities.

2-35.2.40, Density meansg the weight of scil or soil-like
solids per unit of total volume of s0ill or similar mass.

2-36.2.41 Design Storm means predicted precipitation of
given intensity, frequency and duration based on United States
Weather Bureau data.

----- Z-37--~birector-andfer-Hig~Auktkerized-Agent-means-the
director-of-the-department-of-paturai-reseurees;-—depuEy
directors>-the-chicf-gcf-the-divigion-eof-reetamatzeny—the
assistant-chicfg-ef-the-divisien-ef-recliamations—ati-duly
autherized-surface-mining-reciamation-Superviseray-inspecters—and
tngpeeterg-in-training-




2¢:38.2.42. Downslope means the land surface between the
projected outcrop of the lowest coal seam being mined or any
mining related construction and the valley floor.

2-29.2.43. Embankment means a man made deposit of earth or
waste materials, usually exhibiting at least one sloping face.

2+-48.2.44. Embankment Stability means the degree of safety
relative to a structural failure of the embankment.

2+4%.2.45. Emergency Spillway means a hydraulic structure
designed to discharge water in excess of that which an
impoundment is designed to store or which cannot be passed
through a principal spillway.

2:42,.2.46, Excess Spoil means spoil material disposed of in
a location other than the mined-~out area.

2+43.2.47. Existing Ccal Refuse Area means a refuse
disposal area that is part of an active surface mining operation.

2744.2.48. Existing Structure means a structure or facility
used with or to facilitate surface coal mining and reclamation
operations for which construction began prior to January 18,
19381, g :

2-45.2.49. Face-Up means the result of an excavation where
a vertical or near vertical highwall ig created that exposes the
overburden and/or the mineral face.

2-46.2.50. Fine Ccal Refuse means coal processing waste
predominantly within a size range less than the number twenty-
eight (#28) sieve which may be disposed of in a slurry form or in
a dewatered or treated state.

2-47.2.51, Foundation means scil, bedrock, or other earth
material on or against which an embankment or other structure is
placed. ’

2-48.2.52, Fragile lands means geographic areas containing
natural, ecologic, scientific or esthetic resources that could be
irreparably damaged or destroved by surface ccal mining
operations. Examples of fragile lands include valuable habitats
for fish or wildlife, critical habitats for endangered or
threatened species of animals or plants, uncommon geologic
formaticns, national natural landmark gites, areas where mining
may result in flooding, environmental corridors containing a
concentration of ecclogic and esthetic features, areas of
recreational value due to high environmental quality, and buffer
zones adjacent to the boundaries of areas where surface coal




mining operations are prohibited under Section 22(d) of the Act
and Section 13 of these regulations.

2-49.2.533. Freeboard means (a) the vertical distance
between the lowest point of the crest of the embankment and the
reservolr water surface or (b)) the vertical distance between the
top of a ditch or channel and the water surface during the design
flow.

Z2+598.2.54. Gravity Discharge means, with respect to
underground mining activities, mine drainage that fiows freely
down gradient in an open channel. Mine drainage that cccurs as a
result of fleceding a mine to the level of the discharge is not
gravity discharge.

2+82.2.55. Growing Season means one (1) year.

2:82.2.56. CGroundwater means subsurface water in the zone
of saturation. ' '

2.57. Eandboock means the Technical Handbook of Standards
and Specifications for Mining Operations in West Virginia
prepared by the directorCommissioner of the West Virginia
Department of Naturei-ReseoureesEnergy.

2+-53.2.58. Eaulageway or Access Road means any road
constructed, improved, maintained or used by the operator with
the exception of state maintained rcads.

2+54.2.59. Hazard Pctential means a classification rating
assigned to a structure based on engineering evaluations and
judgment predicting the damage to human life, property and
environment should a failure of the structure occur.

2+55.2,.60, Highwall means the face of expocsed overburden or
coal in an open cut of a surface mining operation or for entry to
an underground mining operation.

2:-86.2.61. Historic Lands means important historical,
cultural and scientific areas that ©ould be irreparably
damaged or destroyed by surface mining operations. Examples of
historic lands include sites that have been listed on the
national register of historic places, natiocnal historic landmarks
and sites for which historic designation is pending.

2.62. Hydrologic Balance means the relaticnship between the
guality and gquantity of water inflow to, water ocutflow from, and
water storage in a hydrologic unit such as a drasinage basin,
aguifer, soil zone, lake, or reservoir. It encompasses the
dynamic relationships among precipitation, runoff, evaporation
and changes in ground and surface water levels and storage.
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2.63. Hydrological Isolated Cperaticn means a surface
mining operation where hydrologic impacts are negligible or are
dissipated before reaching points in the system where they are
additive To hydreologic impacts of other gurface mining
operations.

2+-58.2,.64. Hydrologic Regime means the entire state of
water movement in a given area.

2-59.2.65. Impoundment means a closed basin constructed for __
the retention of water, sediment or waste.

2.66. Incidental Boundary Revision means:

(a) an extension of the permit area that is necessary for
reasonsg unforeseen at the time the original permit application
was prepared and which is necessary for the ccentinuance of that
permitted operation; or

(b) the deletion of bonded acreage which is double-bonded
by a valid permit and for which full liability is assumed in
writing by the successive permittee.

2:68.2.67. Infiltration means the flow or movement of water
through the surface of soil or soll like material into the
ground.

2:6%.2.68. Intermittent Stream means a stream or portion of
a stream that flows continuously for at least one (1) month of
the calendar year as a result of groundwater discharge or surface

runcff. =

‘23:62.2.69. Inspection shall mean a visual review of
prospecting, surface or other mining cperations to insurs
complete compliance with any applicabkle law, rule, regulation or
permit conditions under Jjurisdiction of the direecterCommissioner.

2+63.2.70. Irreparable Damage to the Envirconment means any
damage to the environment that cannot be corrected by actions of
the operator.

2-64.2.71. Leachate means a liquid that has percoclated
through soll, rock or waste and has extracted dissolved or
suspended materials.

2+85.2.72. Lightly Buffered Stream means any stream or its
tributaries that contains less than fifteen (15) PPM methyl
orange alkalinity (to pH 4.5) and a conductivity of less than
£ifty (50) micro MHO,




2:66.2.73. Liguefaction means a phenomenon wherein a
saturated granular soil or soil like material loses strength and
flows in a manner resembling a ligquid.

2-67.2.74. Liguidity Ratio means the relation of cash to
current liabilities.

2=68.2.75. Mine means the shaft, slopes, drifts or inclines
cennected with excavations penetrating c¢coal seams or strata and
the surface structures or equipment connected therewith which
contributes directly or indirectly to the mining, preparation or
handling of coal. -

2-89.2.76. Mineral Face mearns the exposed vertical cross-
section ¢f the natural cocal seam or mineral deposit.

2:79.2.77. Natural Drainway means any natural water course
which may carry water to the tributaries and rivers of the
watershed.

27%.2.78. Natural Hazard Lands means geographic areas in
which natural conditions exist which pose or, as a result of
surface coal mining operations, may pose a2 threat to the health,
safety or welfare of people, property or the envirconment,
including areas subject to landslides, cave-ins, severe wind or
soil erosion, freguent flooding and areas of unstable geology.

2:72.2.79. Net profit means the bottom line of the income
statement after taxes, including taxes based on income,
adjustments, all extraordinary inccme and expense, but before
preferred and common stock dividends.

"2-73.2.80. Net worth means preferred and common stock,
all surplus accounts, and retained earnings.

2:74.2,81. Cccupied Dwelling means any building that is
currently being used on a regular or temporary basis for human
habitation.

2:75.2.82. Outer Spoil or OQuter Slcpe means a disturbed
area extending from the outer point of the bench to the extreme
lower limit of the disturbed land.

2:76.2.83. Overburden means material of any nature,
consclidated or unconsolidated, that overlies a mineral dep051t
excluding topsoil. -

2:77.2.84. Peak Runoff means the maximum flow at a
specified location resulting from a design storm.
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2+¥8.2.85. Perennial Stream means a stream or portion of a
stream that flows continuously. )

2:79.2.86. Principal shareholder means any person who is
the record or beneficial owner of ten percent (10%) or more of
any class of voting stock.

2+-88.2.87. Piping means a process of internal erosion which
occurs when water transports scil or scil like materials through
unprotected exits, developing unseen channels cor pipes through an
embankment or its fcoundation.

2+8%.2.88. Pit means that part of the surface mining
operation from which the mineral is being actively removed or
where the mineral has been removed and the area has not been
backfilled.

2:82.2.89. Potential Hazard means the existence of any
condition or practice or any vioclaticn of a permit or other
regquirements of the Act in an operating or an abandoned refused
area which might reasonably be expected to cause physical harm to
persons, property, or the environment inside or outside the
permlit area.

2:83.2.90. Preinspecticon means a preliminary survey and a
field review by the directerCommissioner or his authorized agent
of a preplan and the proposed area to be disturbed.

£2+84.2.91. Preplan means the total application submitted to
the direeteorCommissioner inciuding the application forms, mining
and reclamation plan, drainage plan, blasting plan, planting
plan, maps, drawings, data, cross-gections, bonds and other
information as may be reguired to obtain a permit.

2.92.  Pre-Existing Discharge means any discharge at the
time of permit application. -

2+85.2.93. Principal Spillway meansg the hydraulic structure
designed to discharge water stored between normal pool and the
emergency spillway invert elevations.

2+86.2.94. Probable Maximum Precipitation means the depth-
duration~-area rainfall for a particular area that represents the
maximizing of the most critical metecrological conditions that
are considered possible.

2:8%7.2.95. Public Building means any structure that is

owned by a public agency or used primarily for public business or
meetings. -
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2-88.2.96. Quick Assets means cash and current assets that -
can be quickly turned into cash.

2.97. Reasonably available spoil means spoil and suitable
coal mine waste material generated by the remining operation or
other spoil or suitable coal mine waste material located in the
permit area that is accessible and available for use and that
when rehandled will not cause a hazard to public safety or R
significant damage to the environment.

2v86.2.98. Recharge Capacity means the ability of the soils
and underlying materials to allow precipitation to infiltrate and
reach the zone of saturaticn.

2+98.2.99. Reclamation means the process of converting
disturbed land to a stable form for productive use. .

2-92.2.100. ERenewable Rescource Lands means geographical
areas which contribute significantly to the long range
productivity of a water supply, or food or fiber products.

2:92.2.101. Retained Earnings means stockholder's equity
that has arisen from retained assets from earnings in the
business. This shall include only earnings from normal
operations and not gains from such transactions as the sale of
plant assets or investments.

2:93.2.1C2. Return Cn Investment means the relation of net
profit for the last yearly period to ending net worth.

2-94.2,.103. Safety Facteor mezans the Ratio of the available
shear strength to the develcped shear stress, or the ratio of the
sum of the resisting forces to the sum of the loading or driving
forces, as determined by accepted engineering practices.

2:95.2.104. Sediment means solid material, both mineral and
organic, that is in suspension, is being transported or has been
moved from its site of origin by air, water gravity or ice and
has come to rest on the earth's surface.

2:56.2.105. Sediment Control Structure means a structure
designed, constructed and maintained in accordance with Section
4B.5 of these regulations.

2-97.2.106. Self-Bond means an indemnity agreement in a sum
certain payzble to the direecterlommissioner, executed by the '
permittee and by each individuzsl and business organization
capable of influencing or controlling the investment or financial
practices of the permitted by virtue of his authority as an
ocfficer or ownership of all or a significant part of the
permittee, and supported by agreements granting the
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directorCommissicner a security interest in real or personal
property pledged to secure performance by the permittee.

2+98.2.107. Significant Aquifer means a zone, stratum or
group of strata that can store and transmit water in sufficient
guantities for a specific use.

2:99.2.108. Slope Protection means any measures taken to
control erocsion on slopes.

2-:100.2.109. Slope Stebility means the degree of safety
relative to the development of a landslide in the slope, as
defined by one or more standard engineering methods of analysis.

2-16%.2.110. Spoil means overburden that has been removed
during surface coal mining operations.

2-382.2.111. Stabilize means to control movement of soil,
spoil piles or areas of disturbed earth by modifying physical or
chemical properties.

2+363.2.112. Standard Engineering means sound enginedring
practice based upcn the technology currently available to the
engineering profession.

2-1364.2.113. Stoniness means a characteristic of earth,
overburden or spoil reflecting its relative proporticn of sizable
aggregate content as opposed to its sand, silt, clay or rock
fragment content. ' '

2:-385.2.114. Structure means, but is not limited to, gas
lines, water lines, towers, airports and dams. This shall not
include operational facilities of the surface mining operation
for purposes of Section 4C.5(g) and (h}.

2-386.2.115. Strength Parameters mean those engineering
values obtained from standard engineering shear strength tests of
solil or soil like materiszsl.

2-297.2.116. Sub-Drainage System means a designed and
constructed system provided for the conveyance of subsurface
water.

2-368.2.117. Subsidence means a sinking, collapsing or
cracking of a portion of the earth's surface caused by volds
beneath the surface created by mining.

2:3689.2.118. Substantial Legal and Financial Commitments
in a Surface Coal Mining Operaticn means that significant

investments and legal commitments have been made in activities .
and facilities such as power plants, railroads, coal handling,
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preparation, extraction or storage facilities and other capital-
intensive activities on the basis of a leong term coal contract.

Z2+3%2.2.119. Substantially Disturb means, £for purposes of
prospecting, to impact significantly upon land, air or water
resources by such activities as blasting, mechanical excavation,
drilling or augering coal or water expleratory holes or wells,
construction of rcocads and other access routes, and the placement
of structures, excavated earth or other debris on the surface of -
land. T N

2:232.2.120. Successor in Interest means any person who
succeeds to rights granted under a permit by transfer, assignment
or sale of those rights.

27322.2.121. Surety Bond means an indemnity agreement in a
sum certain payable to the direetsrCommissioner executed by the
permittee which is suppcrted by the performance guarantee of a
corporation licensed to do business as a surety in the State of
West Virginia.

2+x33.2.122. Surface Water means water on the surface of
the earth.

2-3%4.2.123. Topsoil means the A-horizon soil layer of the
three major soil horizons.

2:2%5.2.124. Toxic-Forming Materials means earth materials
or wastes which, if acted upon by air, water, weathering or
microbioleogical processes, are likely to produce chemical or
physical ¢dnditions in scils, air or water that are detrimental
t¢ the environment. -

2-336.2.125. Transfer, Assignment or Sale of Rights means a
change in ownership or other effective control over the right to
conduct surface c¢cal mining operations under a permit issued by
the direeterCommissioner. . _ -

2:x37.2.126. Teoxic Mine Drainage means water that is
discharged from active or abandoned mines or cther areas affected
by surface mining or prospecting operations which contains a
substance which through chemical action or physical effects, is
likely *to kill, injure or impair biota commonly present in the
area that might be exposed to it.

2-3%8.2,127. Undergrcund Development Waste means waste
rock mixtures ©f coal, shale, claystone, siltstone or other
related materials that are brought to the surface for disposal.

2-339.2.128. Valid Existing Rights exists, except for
haulrocads, in each case in which a psrson demonstrates that the
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limitation provided for in Section 22(d) of the Act would result
in the unconstitutional taking of that person's rights. For
haulrcads, wvalid existing rights means a road or recorded right-
of-way or easement for a road which was in existence prior to
August 3, 1977. A person possesses valid existing rights 1f he
can demonstrate that the coal is immediately adjacent to an
ongoing mining operstion which existed on August 3, 1977 and is
needed to make the cperation as a whole economically viable.
Valid existing rights shall alsc be found for an area where a
person can demonstrate that an SMA number had been issued prior-
to the time when the structure, road, cemetery or other activity
listed in Section 22(d) of the Act came into existence.

2:-220.2.129. Valley or Head-of-Hollow Fill means a fill
structure .consisting of any material, other than organic
material, placed in a valley where side slopes of the existing
hollow measured at the steepest point are greater than twenty
(20) degrees oxr the average slope of the profile of the hollow
from the toe of the £ill to the top of the fill is greater than
ten (10} degrees.

2:22%.2.130. Woecdlands means commercial woodlands where the
post-mining land use would be a commercial product where flat or
gently rolling land is essential for operation and mechanical
harvesting. ' '

2-322.2.131. Working Capital means the excess of the
operator's current assets over its current lizbilities.

2:223.2.132. Zone of Saturation means the zone below the
piezometric surfacé in which all voids are filled with
groundwater. Pilezometric surface means the surface to which the
water from a given aquifer will rise under its full head.
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38-2~-3A. Permit Application.

3A.1. General Reguirements f£or Format and Contents -
Applications for permits to conduct surface mining operations
shall be filed in the format required by the
direeteorCommissicner.

(a) All technical data submitted in the application shall be
accompanied by the names of persons or organizatiocns that
collected and analyzed the data, dates of the collectiocn and
analysis of the data and description of the methodology used to
collect and analyze the data. Any referenced materials not
included in the application shall be readily availlable to the
direetsrCommissioner.

{(b) If the application is for a period in excess of the
normal five (5) years, the application shall:

l. Be complete for the specified longer term;

2. Show that the specified longer term is reasonably needed
to allow the applicant to obtain necessary financing of eguipment
and the opening of the operation and that the need is confirmed
in writing by the applicant's propesed source of financing; and

3. Such permits shall be reviewed by mid-term or every five
{53) years, whichever is more Ifregquent.

{c) The application shall contain the telephone numbers of
the applicant, operator or applicants resident agent.

38-2-3B. Advertisement.

3B.1. Surface Mine Application Number. Prior to the
publication of the advertisement for a surface mining permit, the
applicant shall submit a an administratively complete surface
mining permit application and obtain a surface mining permit
application (SMA) file number. . Each such SMA number shall be
valid for three-hundred-sixty-{360}-days one year.

3B.2. Contents of Advertisements.

(a) The surface mining application (SMA) file number shall
be made a part of the advertisement.

(b) A clear and accurate location map shall be made a part
of the advertisement. A map of a scale and detail found in the
West Virginia General Highway Map will be the minimum standard
for acceptance. The map size will be at a minimum two inches
(2") x two inches (2"). Longitude and latitude lines and north




arrow shall be indicated on the map and such lines will cross at
or near the center of the proposed permit area.

(c} At a minimum, the advertisement shall contain:
1. The name and business address of the applicant;

2. A narrative description which clearly describes the
location of the proposed permit area to include the name of the
coal ssam to be mined and the receiving stream;

3. The location where a copy of the application is
available for public review;

4., The name and address of the regulatory authority where
written comments or reguests for informal conferences on the
application may be submitted;

5. The type of cperation; and

6. Surface and mineral ownership of the tract to be
permitted.

{d) The advertisement and publication dates shall be
certified and notarized by the publishing newspaper. The
certificate of publication shall be made a part of the permit
application.

(e) If an applicant seeks a permit to mine within one
hundred feet (100') of the outside right-of-way of a state
maintained road or to relocate a state maintained road, the
advertisement may include a concise statement describing the rcad
and, if applicable, the particular part to be relocated, where
the relocation is to occur, the duration of the relocation and
that a public hearing can be requested. If mining within cone .
hundred feet (100'}) of a public rcad is proposed and not
addressed in this advertisement, a separate public notice, with
an opportunity for a public hearing, must be provided for prior
to permit issuance. :

{£) If an alternative land use is proposed, an indication
of the premining land use and the proposed postmining land use.

(g) If an experimental practice is proposed, a statement
indicating such and identifying regulatory provisions for which a
variance is reguested.

3B.3. Avallability of comments. The direeterCommissioner. . _
shall file a copy of comments for public review at the same
cfficé where the permit is £filed.




3B.4. Readvertisement:

(a) When a Surface Mine Applicaticon (SMA), which has been
advertised once a week for four successive weesks has been
determined by the Commissioner to have had a ilimited number of
minor changes which do not significantly afféct the method of
operation, the reclamation plan and/cor the original ,
advertisement, then he shall cause a new advertisement to bhe
published cne (1) Ttime with a ten (10)-day public comment period
in accordance with 3B.2(a), (b), and (c)} of these regulations.

{(b) Permits which are being renewed or significéntly e
revised must be advertised in accordance with 3B.2 of the o
regulations and with Section 222-3-9(a}(6) of the Code of West )

Virginia. . .

3B.5. Renotification - A renctification letter shall be
sent to all commenters of a surface mine application (SMA) when a
determination has been made by the Commissioner that
readvertisement is reguired under regulation 3B.4.

38-2~3C. Maps.

3C.1. Scale for Maps. Except as otherwise noted in these
rules and regulaticns, the scale reguired for zll maps shall be
asgs follows:

(a) The preferred scale of maps proposed from United States
Geological Suxvey topographic maps on 7.5 minute quadrangle shall
be enlarged to five hundred focot {500') to the inch:;

(b), The preferred scale for maps assoclated with facilities
subject to Sections 7 and 8 of these regulations shall be two
hundred foot (200') to the inch; and

(¢) Lesser scales may be used where improved clarity and
accuracy are necessary.

3C.2. Map Size. All maps and plans shall be submitted on
print paper, thirty inches (30"} by forty-two inches (42") or
less. If supplemeéntary maps or plans are attached, match lines
shall be used.

3C.3. Color Code. A color code shall be used in preparing
2ll maps to indicate critical features of the permit area as
follows:

(a) Red shall indicate mineral to be remeoved;

(b) Bluéyshall indicate water and drainage patterns:
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(¢) Green shall indicate areas regraded;

(d) Yellow shall indicate all other areas within the permit
boundary; and

(e) Purple shall be used to outline adjacent mining
permits.

28-2-3D. Insurance.

The minimum amount of insurance coverage for bodily injury
shall be three hundred thousand dcllars (S8S300,000) for each
ogccurrence and five hundred thousand dollars ($500C,000)
aggregate; and minimum insurance for property damage shall be
three hundred thousand dollars ($300,000) for each occurrence and
five hundred thousand dollars ($500,000) aggregate with no
exclusion for landslides and water loss; provided, that blasting
insurance will continue as long as blasting activities occur.
Provided further, that the policy shall include a rider requiring
the insurer notify the direeterCommissioner whenever substantive
changes are made in the policy including any termination or
failure to renew.

38-2=-3E." Approved Persons.

3E.l1. Function. Any person may upon approval by the
direeterCommissioner, unless otherwise provided in the Act and
these regulations, prepare, sign or certify all permit
applications, maps, plans and design specifications or other
similar materials necessary to complete an application and
preplan. Provided however, that for purposes of Sections
9(0)(13)368fa3€233 and 12z3(b)(10) of the Act an approved perscn
shall be a registered professional engineer or licensed land
surveyor who may be assisted by experts in related fields such as
geolegy, larid surveying and landscape architecture. -

3E.2. Qualifications. The BireesterCommissioner’'s approval -
shall be in writing and shall be based on the fcllowing:

(a) A resume of the persons prior experience and training
relating to the preparation of permit application materials,
provided, that registered professional engineers, registered
mining or civil engineexrs and licensed land surveyors currently
registered or licensed in the State of West Virginia shall in
lieu of a resume submit a copy of their registration:; and

(b) Any person seeking an approval must demonstrate that he
possesses adequate knowledge of the Act and rules and regulations
promulgated thereunder and possess such other skills and
gqualifications as may be necessary to complete an application and
preplan by successfully passing an examination administered by




the direeterCommissicner. Those persons who have been approved
toc date need not make said demonstration. Such examinations will
be given upon request by the person seeking approval.

38-2-3F. Compliance Information.

3F.1. Past Violations. In addition toc the compliance and
permit information regquired by the Act, each application shall
contain a listing of any current or previous permits or pending
applications in the United States and a list of all violation
notices received by the applicant or any subsidiary, affiliate or
persons controlled by or under common control with the applicant
in connection with any surface coal mining operation during the
three (3) year period proceedlng the application date, for a
violation of any provision of the Act, or of any law, Trule or
regulation of the United States, or of any state law, rule or
regulation enacted pursuant to federal law, rule or regulation'
pertaining to air, water, or environmental protection.iisting-of
each-vietation~-notiee- feeeived-by the-appticant-in-econnection
with-any-surface-coal-mining-eperation-during-the-three-{(33-year
period-befeore-the-appiicatiern-date-fer-viotationza-of-any
eavirenmentai-laws;-rute-or-regutatison-ef-any-gtate-and-of
regutation-eracted-pursuart-teo~federai-taw-pertaining-to-azr-ox¥
water-envirermental-protactions =

3F.2. Determination by the direeterCommissioner. If the
BireetexrCommissioner determines, from either the schedule
submitted as part of the applicaticen or from other available
information, that any surface mining operation owned or -
controlled by the applicant is currently in violation of any law,
rule or regulation of the United States, or of any state law,
rule or regulation enacted pursuant to federal law, zrule or
regulation pertaining to air or water environmental protection,
or of any provision of the Act, the direeterCommissioner shall
reguire the applicant, before the issuance of the permit, to “
either: .

{a) Submit to the direeterCommissioner proof which is
satisfactery to the regulatory authority, department or agency
which has jurisdiction over such violation, that the violation:

1. Has been corrected; or
2. Is in the process of being corrected.

(b) Establish to the direekterCommissioner reviewing such
appiication that the appiicant has filed and is presently
pursuing, in good faith, a direct administrative or judicial
appeal to contest the wvalidity of that violation. If the
administrative or judicial hearing authority either denies a stay
applied for in the appeal or affirms the violation, then any
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surface cocal mining coperations being conducted under a permit -
issued according to this paragraph shall be immediately

terminated, unless and until the provisions of the above

paragraph are satisfied.

3F.3. Identification Number. The name of the proposed mine
and the Mine Safety and Health Administration identification
number for the surface or underground mine, if issued, shall ke : N
inciuded in the application.

3F.4. Federal Fees. The applicant shall submit proof that
all Federal Reclamation fees are paid.

38-2-3G. Operation Plansgs, Maps and Cross-sections.

3G.1. Operation Plans. In addition to other plans required
by the Act, the application shall contain plans describing:

{a) How the applicant will case, seal or otherwise manage
augerholes, boreholes, shafts, wells and open holes;

(k) How the applicant will remove, store and redistribute
topsoil, subsoil and other materials or topsoil substitutes as
provided for in the Topsocil Performance Standards of Sections 6,
7, and 8; and

(c) HEow the applicant will handle acid forming and toxic
forming materials and materials constituting a fire hazard.

3G.2. Maps. The preplan map shall be developed in
accordance with the requirements of Sections 224-3-926-8-%8(a)
(12) and (13) and 222A-3-1028-6-2% of the Act and Subsection 3C of L
these regulations and shall include the following: '

(a) The location and current use of all structures w1th1n
one thousand feeit (1000') of the proposed permit area;

(b} Each state maintained road lccated in or within one
hundred feet (100') cof the proposed permit area;

(c¢) The boundaries of any public park and locations of
historic lands within or adjacent to the permit area;

(d) Each cemetery located in or within one hundred feet
{1C0'") of the proposed permit aresz;

(e) Any portion of a unit of the National System of Trails
or the Wild and Scenic River System, including study rivers
designated under Section 5(a) of the Wild and Scenic Rivers Act
which is located within or adjacent to the proposed permit area;
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(£) The location of all existing structures to be used fcr
surface mining operations which are to be exempt from design
standards;

{g) The date cn which the map was prepared, a north arrow,
quadrangle name and location map;

(h) Where the naturazl slope of the land below the coal i
outcrop is less than twenty (20) degrees and downslope placement ’
of overburden or spoll is proposed, the map shall indicate
percent siope of the land at two hundred foot (200') intervals
along the cropline;

(i) The location of sanmpliing points for the collection of
base line data and monitoring sites to be used during coperation;

(j) The location of each facility to be used to protect or
enhance fish and wildlife and related environmental values;

(k) Extent of proposed auger operations;

(1) Surface and mineral owners and property lines within
and contiguous to the permit area;

(m) Location of water supply intakes for current users of.
surface water; and

{(n) Location and identification of sub areas if incremental
bonding is to be used.

{0) The areal distribution of aguifers for the proposed
permit and adjacent areas. )

(p) The location and depth of all oil and gas wells within
the proposed permit area must be shown for both surface and
underground mines. -

3G.3. Cross-sections. The application shall contain cross-
sections which accurately depict: i

(a) the existing premining surface configuration and the
final surface configuration that will be achieved as proposed Iin
the reclamation plan and/or as reguired by these regulations; and

{(b) vertical distribution ¢of aguifers with seasonal _
differences in head shown if available for the proposed permit
area.

38-2-3H. General Environmental Resocurces Information.




3H.1l. The application shall contain a description of any
historic lands shown on the preplan map within or adjacent tec the
proposed permit area. A statement as to the timing and sequence
of mining and a description of the measures to be used to
minimize or prevent adverse impacts in relation to such
higterical lands shall be included in the application.

3H.2. Existing Structures and Facilities. The applicant
shall submit necessary plans and specifications for the
medification of any existing structures or facilities which do
not meet the performance standards contained in these
regulations. ) -

3H.3. Experimental Practices. All experimental practices
shall have the pricr approval of the director c¢f 0OSM before the
beginning of operation and permits including such shall be
reviewed at least every two and one-half (2 1/2) years from date
of issuance.

38-2-3I. Endangered Species.

The applicant shall describe all control measures, management
techniques and monitoring methods to be used to protect or
enhance threatened or endangered species of plants or animals
listed by the Secretary of the Interior under the Endangered
Species Act of 1973, as amended (16 U.S.C. 1531 et seqg.) and
their critical habitats if they are to be affected by the
proposed activities.

38-2-3J. Cccupied Dwellings.

Where the proposed surface coal mining operation would be
conducted within three hundred feet (300') (mesasured
horizontally) of any occupied dwelling, the applicant shall
submit with the application a written waiver from the owner of
the dwelling or a demonstration of valid existing rights; :
provided, that if a waiver was obtained prior to August 3, 1977,
a new walver need not be obtained; provided further, that valid
waivers shall remain in any subseguent transfer, sale or
reassignment of the permit. :

38-2-3K. Verification of Application.

An application for a permit shall contain a notarized signature
by a principal officer verifying that the informaticn contained
in the application is true and correct to the best of the
official's information and belief.

38-2-3L. Transfer, Assignment or Sale of Permit Rights and
Cbtaining Approval.
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3L.1. Requirements. The direeterCommissioner shall not
grant approval of the transfer, assignment or sale of the rights
granted under any permit unless and until the following
conditions are met:

(a) It shall be affirmatively demonstrated to the
directerCommissiconer that a bond in the full amcunt of that
reguired for the permit will be kept in full force and effect
before, during and after the transfer, assignment or sale of the
permit rights; and

(b) The application shall set forth on forms prescribed by
the direecterCommissioner and verified in accordance with 3K, the
information required in the following sections of the Act:
8%6(a)(1) through 9%8(a)(6) and 928(a){9), 9ze(d), 8ie(f),
11(a)(10), and 18(b)(5). '

3L.2. Findings. If the direeterCommissioner finds, based
on the information set forth in 3L.1. and other information made
available to him, that the person to whom the permit rights are
being assigned, transferred or sold will conduct mining
operations in accordance with the purpose and intent of the Act,
these regulations and the terms and conditions of the permit, the
approval of the assignment, transfer or sale of the permit rights
may ke granted. :

3L.3. Agreement. A permittee who wishes to assign the
mining operation through an agreement, contract, job contractkt,
etc., to another party but retain the permit must request prior
written approval on forms prescribed by the direeterCommissioner.
Under this arrangement, the permittee remains subject to all
provisions of the Act, these rules and regulations and the terms
and conditicons of the permit.

3L.4. Successor by Transfer, Assignment or Sale. Any person
seeking to succeed by transfer, assignment or sale to the rights
granted by a permit issued under the Act shall, prior to the date
of such transfer, assignment or sale, comply with the following:

{a) Obtain the performance bond coverage of the original
permittee by:

1. Transfer or replacement of the original bond;

2. A written agreement with the original permittee and all
subsegquent successors in interest (if any) that the bond posted
by the original permittee and all successors shall continue in
force on all areas affected by the original permittee and all
successors and supplementing such previous bonding with such
additional bond as may be required by the regulatory authority.
I1f such an agreement is reached, the direeterCommissiconer may




authorize for each previous successor and the original permittee
the release of any remaining amount of bond in excess of that
reguired by the agreement:; and

2. Providing sufficient bond to cover the original permit
in its entirety from inception to completion of reclamation
cperations or by such other methods as would provide that
reclamation of all areas affected by the original permittee is
assured under bonding coverage at least equal to that of the
original permittee.

(b) Provide the direetorCommissioner with an application
for approval of such proposed transfer, assignment or sale,
including:

1. Name and address of the existing permittee and permit
number; and : _

2. Name and address of the person proposing to succeed by
such transfer, assignment or sale and the name and address of
That person’'s resident agent. -

3L.5. " Advertisement.

(a) The person applying for approval of such transfer,
assignment or sale of rights granted by a permit shall advertise
the filing of the application in a newspaper of general .
circulation in the lecocality of the operations involved,
indicating the name and address of the applicant, the original
permittee, the number and particular gecgraphic location of the
permit and the address to which written comments may be sgent
under this paragraph.

{b) Any person whose interest are or may be adversely
affected, including but not limited to, the head of any leocal,
state or federal government agency, may submit written comments
on the application for approval to the direetexCommissioner
within thirty (30) dayvs of the day of publication.

3L.6. Approval. The direefterCommissioner may, upon the
basis of the applicant's compliance with the requirements of
paragraphs (1) and (2) of this Subsection, grant written approval
for the transfer, sale or assignment of rights under a permit, if
he first finds that:

{(a) The person seeking approval will conduct the operations
covered by the permit in accordance with the reguirements of law;

() The applicant has submitted a performance bond or other

guarantee at least equivalent tc the bond or other guarantee of
the original permittee; and
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(¢) The applicant will continue to conduct the operations
involved in full compliance with the terms and conditions of the
original permit, unless and until a new permit is obtained.

38-2-3M. Renewals.

3M.1. Application. Application for renewal shall be on
forms prescribed by the direeterCommissiconer, a renewal
application shall be filed for gll active or inactive operations
except those inactive operations which have been granted Phase I
bond release, in accordance with 22-3-23(¢c)26-6-18¢e+ of the Act,
and shall contain the following:

(a)} The name and address of the permittee, location of the
permit area including the county, the magisterial district, the
nearest post office and the permit number:;

(b)Y A statement that the terms and conditions of the
preplan are being satisfactorily met;

(c) A statement that the operation is in compliance with
the applicable environmental protection standards of the Act and
these rules and regulations:

{(d) A statement that the performance bond and insurance
policy for the operation will continue in effect:

(e} A progress map of the same size and scale as the
proposal map for all operations except those which have received
Phase I, II, or III release or those with no disturbance and not
started into operation:

-(f)' A statement that the information set forth in the form
and progress map is true and accurate;

{g) A notarized signature of the principal cfficer of the
permittee in accordance with sgection 3K; and

(h} A copy of the proposed newspaper advertisement and
proof of publication in accgordance with Section 20 of the Act and
Section 3B.Z2 of these requlations.a-pubiie-retice-ef-permiE
rerewat-and-preef-cf-publtication-~in-aceerdance-with-Section-26-of
the-Act-gnd-Seetieon~3Bs2r-of-thege-regutatiens

3M.2., Notification. The direeterCommissioner shall notify
appropriate agencies in accordance with 28-622A-3- -20(a) of the
Act.

3M.3. Response. Informal conferences shall be available in
accordance with Section 28-822A-3-20(bk) of the Act and the .
direetorCommissioner shall send copies of his decision to the
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applicant, any persons who flled objections or comments to the
renewal and to any persons who were parties to any informal
conference held on the permit renewal.

3M.4. Time Extension - Extension of sixty {(6C) days may be
granted by the Commissioner for permit renewal which has been
submitted within one hundred twenty (120) days of the expiration
date of the existing permit, but is logistically impractical to
process before the expiration date.

38-2~3N. Revisions.
3N.1l. General.

(a) Any revision to a permit will be subject to review and
approval by the direeterCommissioner and if deemed to be a
significant revision must meet all reguirements of the Act and
these rules and regulations. A revision will not be deemed to te
significant unless it is determined that the envirconmental impact
or the welfare and safety of the public may be altered from that
reflected in the approved prerlan.

{b) No significant revisicon t¢ a permit may be implemented
by any operator until the written approval of the
direetorCommissioner has been granted.

38-2-30. Findings.

30.1. Effect on Public Places. Where the proposed surface
coal mining operation will adversely affect any public park or
any publicly owned place listed on the national register of
historic places, the direeterCommissgioner shall transmit to the.
Federal, State or local agencies with jurisdicticon over the park
cr historic place a copy of the complete permit application and
regquest that the agency approve or disapprove the operations. g

30.2. Written Determinations. Along with other written
determinations required by the Act and these regulations, the
direetorCommissioner shall make a written determination that the
proposed surface mining operation would not affect the continued
existence of endangered or threatened species or result in
destruction or adverse modification of their critical habitats,
as determined under the Endangered Species Act of 1973 (16 ‘
U.8.C. 1531 et seq.)

30.3. Operation(s) Near State Road. Where the proposed
mining operation is tc be conducted within one hundred feet
(100") (measured horizontally) of the outside right-of-way line
of any public road (except where mine access roads or haulage
roads join such right-of-way line) or where the applicant
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proposes to relocate any public road, the direeterCommissioner
shall:

{(a) Reguire the applicant to cobtain necessary permission
from the authority with jurisdicticn over state maintained roads;

{b) Provide an opportunity for a public hearing at which
any member of the public may participate in the locality of the
preposed nining operations for the purpose of determining whether
the interest of the public and affected landowners will be
protected;

(¢) If a hearing is held, reguire the applicant to provide
notice in a newspaper of general circulation in the affected
locale of a. public hearing at least two (2) weeks before the
hearing; and

{d) Make a written finding based upon information received
at the public hearing within thirty (30) days after completion of
the hearing as to whether the interests of the public and
affected landowners will. be protected from the proposed mining
cperations.

30.4. Desgignation of Lands Unsuitable. Upon receipt of a
complete application for a surface mining permit, the
direetorCommissioner shall review the application to determine
whether the surface coal mining operation is limited or
prohibited under Section 22 of the Act on the lands which would
be disturbed by the proposed operation.

(a) If the direetorCommissioner is unable to determine
whether the proposed operation is located within the boundaries
of any of the lands in Section 22(4d)(1l) of the Act, or closer
than the limits provided in Section 22(d)(4) of the Act, the
directerCommissioner shall transmit a copy of the relevant
portions of the permit application to the appropriate Federal,
State or local government agency for a determination or
clarification of the relevant boundaries or distances, with a
notice to the appropriate agency that is must respond within
thirty (30) days of receipt of the request.

(b) Where the proposed operation would include federal
lands within the boundaries of any national forest and the
applicant seeks a determination that mining is permissible under
Section 22(d)(5) of the Act, the applicant shall submit a permit
application to the 08M State director.

30.5. Notification. When a permit is issued, the
direeterCommissioner shall notify each person who files comments
or objecticns to the pesrmit application, each party to the
informal conference, and the appropriate local agencies including
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the clerk of the county commission in the area of the land +o be
affected. The direeiezCommissicner shall also cause o be

published at least monthly a listing of all permits issued in the
area. - - .
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38-2-4A. Haulageways or Access Roads.

4A.1. Location. The approximate center line location of
the proposed haulageways or access roads shall be identified on
the site by wvisible markings at one hundred foot (100')
intervals, which are in place at the time of preinspection,
provided, that preexisting haulageways or access roads shall be
exempt from this requirement.

4A.2. Construction. All construction of haulageways or
access roads shall be in accordance with the following
provisions: —

(a) The grading of the haulageway or access rcoads shall be
such that:

1. The overall grade shall not exceed ten percent (10%);

2. The maximum pitch grade shall not exceed fifteen percent
(15%) for three hundred feet (300') in each one thousand (1,000')
of road construction; and

3. The surface shall pitch toward the ditch line at the
minimum rate of one-half inch (1/2") per foot of surface width or
crowned at the minimum rate of one-half inch (1/2") per foot of
surface width as measured from the center line of the haulageway
or access road. -

(b) Curves. The grade on switchback curves shall be reduced
to less than the approach grade and should not be greater than
ten percent (10%);

‘(c)'Cut Slopes. Cut slopes should not be steeper more than
1:1 in soils or 1/4:1 in rock.

. {d) Tolerance. All grades referred to in this section shall
be subject to a tolerance of two percent (2%). All linear
measurements referred to in this section shall be subject to a
tolerance of ten percent (10%). All angles referred to in this
section shall be measured from the horizontal and shall be
subject to a tolerance of five percent (5%).

4A.3. Drainage Design. All drainage designs of haulageways
or access roads shall be in accordance with the following
provisions:

(2) Ditches. A ditch shall be provided on both sides of a
throughcut and on the inside shoulder of a cut fill sectieon, with
ditch relief culverts being spaced according to grade. Water
shall be intercepted or directed around and away from a
switchback. All ditch lines shall be capable of passing the peak




discharge of a one (1) year, twenty-four (24) hour precipitation
event. Where super elevation to the inside of a curve will
improve the safety of a hauiroad such as in the head of a hollow,
a ditch line may be located on the outside shoulder of cut f£ill
section; provided, that the ditch line is designed so that it
will remain stable and that drainage conirol in accordance with
the Act is also provided for water on the outside of the curve.

{b) Culverts. Ditch relief culverts shall be installed
wherever necessary to insure proper drainage of surface water
beneath or through the haulageway or access road, according to
the following provisions: -

1.

Road Grade in Percent Spacing of Culverts in Feet

0- 5 3C0-800C
6-10 200-300
11-15 100-200
2. The culvert shall cross the haulageway or access road at

a thirty (30) degree angle downgrade with a minimum grade of -
three percent (3%) from inlet to outlet, except in intermittent :
or perennial streams where the pipe shall be straight and

coincide with the normal flow;

3. The inlet end shall be protected by a headwall of stable
material as approved by the direeterCommissioner and the slope at
the outlet end shall be protected with an apron of rock riprap,
energy dissipator or other material approved by the
directerCommissioner:;

4. The culvert shall be covered by compacted fill to a
depth of one foot (1') or half the culvert diameter, whichever is
greater; and :

5. Design of culverts may be submitted where the
afcrementioned design criteria is not practical or necessgary.

(c) Culvert Openings. Culvert openings installed on
haulageways or access roads shall not be less than one hundred
(100" ) sguare inches in area, but, in any event, all culvert
openings shall be adequate to carry storm runoff of a peak
discharge capacity of a one (1) vear, twenty-four (24) hour
precipitation event from the contributing watershed and shall
receive necessgsary maintenance to functicon properly at all times;
and -

(d) Intermittent or Perennial Stream Crossing. Culverts,
bridges or other drainage structures shall be used to cross




intermittent or perennial streams. Consideration shall be given
to such factors as weather conditions, season of the year, time
pericod for construction, etc., with regard to using measures to
minimize adverse effects to the water gquality and stream channel.
In no event shall the sediment load of the stream be
significantly increased or the water gquality be significantly
decreased during the construction pericd. Water control
structures shall be designed with a discharge capacity capable of il
passing the runcoff for a ten (10) year, twenty-four (24) hour )
precipitation event from the contributing watershed; provided, if
approved by the difreeterCcocmmissioner, the capacity of the water

contrel strugture itself can be at least equal to or greater than

stream channel discharge capacity immediately upstream and

downstream of the crossing; provided further, that the structure

shall pass at least a cne {1l) year, twenty-four (24) hour storm.

4A.4. Sediment Control. A sediment storage volume must be
provided equal to 0.125 acre/foot for each acre of disturbed area
Oor a lesser wvalue as approved the direefterCommissioner.
Temporary ercosion and sedimentation control measures such as
outlined in Chapter 19 of the Handbook shall be implemented
during construction until permanent control can be established.

4A.5,. Seeding of Slopes. All disturbed area including fill
and cut slopes, shall be seeded and mulched immediately after the
construction of a haulageway ©r access road and maintained
thereafter as necessary to control erosicn.

4A.6., Surfacing. EFaulageways or access rcads shall not be
surfaced with any acid-producing or toxic material and the
surface shall be maintained to control or prevent ercosion and
gsiltation.

4A,7,. Dust Contrel. All reasonable means shall be employed
tc control dust from the surface ©of haulageways or access roads.

4A.8. Removal of Drainage Structures. Bridges, culverts,
stream. crossings, etc., necessary to provide access to the
operation, shall not be removed until reclamation is completed
and approved by the direeterCommissioner. The same precautions
as to water quality are to be taken during removal of drainage
structures as those taken during construction and use.

4A.9. Existing Haulageways or Access Roads. Where existing
roads are to be used for access or age and it can be demonstrated
that reconstruction to meet the above requirements would result
in greater environmental harm and the drainage and sediment
contrcl requirements of this section can otherwise be met, 4A.2
(a)l and 2 4A.2 {(c); 4A.2 (4d) and 4A.3 {(b)l and 2; will not
apply. - :




4A.10. Infrequently Used Access Roads. Access roads
constructed for and used only to provide infrequent service to
surface facilities such as ventilators, monitoring devices and
fans may be exempt from the requirements of the above sections
with the exception ©of 4A.5. and 4A.11.

4A.11. Abandonment of Haulageways or Access Roads.
Haulageways or access roads shall be abandoned in accordance with
the rules and regulations in addition to the following
requirements:

(a) Upon abandonment of haulageways or access roads, every
effort shall be made to prevent erosicn by the use of culverts,
water bars or other devices. Water bars or earth berms shall be
installed according to the following table of spacings in terms
of percent of haulageway or access road grade, prior to the
abandonment. T

Percent of Haulageway Spacing of Water Bars in Feet

2 280
5 135
10 80
15 60
20 45
Above 20 25

(b) Upon abandonment of haulageways or access roads, they
shall be seeded and mulched immediately in accordance with
subsection 4F.

4A.12. Plans, Design Data and Construction Specifications.

(a) A plan view drawn to scale showing haulroad station base
line, location of culverts, flow directions, intermittent or
perennial streams, and other pertinent data.

(b) A surveved profile drawn to scale (=cale should be no
greater than 1"=1C0' horizontal, 1"=50' vertical) showing but not
limited to road surface, locaticn and size of culverts, station,
elevations, original ground, and percent grades.

{c) Typical cross-section of haulrocad showing culvert, slope
of culvert, fill material, original ground, ditches and sediment
contreol devices, i1f applicable.

(d) Intermittent or perennial stream crossings, submit the
following:

1. Structure computation sheet; and
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2. Cross-section showing all pertinent information.

(e) Construction specifications should include excavation,
selection and placement of materials, vegetative protection
against erosion, road surfacing, drainage and sediment control.

4A.13. Other Transportation Facilities. Railroad loops,
spurs, sidings, surface conveyor systems, chutes, aerial tramwavs N N
or other transportation facilities shall be designed,
constructed, maintained and abandoned so as_to comply with fthe
following:

(a) Control or prevent erosion, siltation and the air
pollution attendant to erosion;

(b} Control or prevent damage to fish, wildlife or their
habitat and related environmental wvalues:

(c) Control or prevent additional contributions cof suspended
solidg to stream flow or runcff outsgide the permit area;

{d) Neither cause nor contribute, directly or indirectly, *o
the viclation of state or federal water quality standards
applicable to receiving waters: and

(e) Prevent or control damage to publiec or private property.

The Handbock contains design criteria generally appropriate for
environmental protection and safety.

42.14. Certificaticn. 2ll rocads and haulageways for which
design criteria have been submitted for technical review and
approval shall be certified that construction was in accordance -
with the approved plan except as noted in the certification after L
construction and/or insgtallation is complete.

{a) A certification form shall be submitted to the
Bepartment-of-Naturai-Reseurees, Department of Energy, Division of
ReezamatienaMines and Minerals which has been signed by a perscon
approved by the direeterCommissioner prior to cocal haulage or
general use of such road.

(b) Any minor changes implemented during construction which
equals or exceeds the approved system shall be indicated on "As-
built" plans showing approved design, amount of minor change, and
included as a part of the certification.

38-2-4B. Drainage System.

-

4B.1. Drainage Plan.
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(a) A drainage map shall be included in the application
which shall indicete or contain the following:

1. .The directional flow of water on and away from the land - . -
to be affected:

2. Location of all surface and groundwater base line test )
sites; '
3. Location of all proposed surface and groundwater

monitoring sites;

4. Location of all erosion and sedimentation contrel
structures;

5. Component drainage area together with a table showing
total acreage and disturbed acreage within each component;: and

6. A sediment structure table showing: type of sediment
control structure, total contributing drainage area (acres),
disturbed acreage controlled by total disturbance in drainage
area (acres) and storage capacity (AC F7).

{b) The design shall be in accordance with the Handbook
unless cotherwise approved.

4B.2. Natural Drainways. Natural drainways in the area of
land disturbed by surface mining and prospecting coperations shall
be kept fres of overburden except where overburden placement has
been approved. Overburden placement and haulageways &CIross
natural drainways shall be constructed so as not to affect the
flow of the stream or materially increase the sediment load and
concentrations of toxic materials in the stream.

4B.3. Intermittent or Perennial Stream. No land within one
hundred feet (100') of an intermittent or perennial stream shall
be disturbed by surface mining operations unless specifically
authorized by the direeterCommissioner. The direeterCommissioner
will authorize such operations only upon finding that surface
mining activities will not adversely affect the normal flow or
gradient of the stream, adversely affect fish migration or
related environmental values or materially damage the water .
guantity or quality of the stream. The area not to be disturbed
shall be designated a buffer zone and marked accordingly.

4B.4. Stream Channel Diversion and Diversions. All stream
channel diversion and diversions within the permit area shall be
designed to be stable, provide protection against flooding and
resultant damage to life and property, prevent, to the extent
possible using the best technology currently available,
additional contributions of suspended sollids to stream flow
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outside the permit area and comply with all local, State, and
Federal laws and regulaticons.

{a) 8tream Channel Diversions.
1. . Design Capacity

A. The design capacity of channels for temporary and permanent
channel diversions shall be at least equal to the capacity of the
unmodified stream channel immediately upstream and downstream for
the diversion.

B. Temporary and permanent channel diversions designed so that
the combination of channel, bank and flood-plain configuration is
adeguate to pass safely the peak runoff of a ten (10) year,
twenty-four (24) hour precipitation event for a temporary channel
diversicn and a one hundred (100) year, twenty-four (24) hour
precipitation event for a permanent channel diversion.

2. Removal of Temporary Diversions., Temporary channel
diversions shall be removed when they are nc longer needed to
achieve the purpose for which they were approved as long as
downstream facilities which were being protected are modified or
removed,

3. Plans, Design Data and Specifications.

A. A "stream channel design computation sheet" to be
completed for each proposed temporary or permanent stream channel
diversion. o '

B. Construction plans showing: (1) A plan view of the area
showing center line profiles of existing stream channel and
proposed location of the temporary or permanent stream channel
{drawn to scale):

(2) Profiles along the center line of the existing and
temporary or permanent stream channel showing original ground,
proposed and existing stream bottom (drawn to scale):

(3) A cross-section showing original ground limits, bottom
width, side slopes, depth of flow, floodplain configuration; and

{4) Show detailed segquence of installation of temporary oxr
permanent stream channel diversion.

C. Construction specifications.
D. Maintenance schedule and procedures for maintenance.

(b) Diversions.
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l. Design Capacity. Diversions shall have the capacity to
pass safely the peak discharge from the contributing watershed
from a ten (10) year, twenty-four (24) hour precipitation event.

2. Plans, Design Data and Specifications. In addition to
the "Proposed Drainage Plan", there shall also be submitted the
fellowing items concerning diversions:

A. A "Diversion Design Computation Sheet" to be completed
for each proposed diversicn

B. Construction plans showing:

{1) A surveyed profile along the center line of the
diversion showing original ground line and proposed diversion
bottom;

{2) Channel cress-section showing the original ground line,
bottom width, side slopes, depth of flow, freeboard and other
pertinent information drawn to scale:;

{(3) Type soil in which diversion will be excavated. The
scil shall be sampled and classified at intervals five hundred
feet (5C0'); and

(4) Type and design, if applicable, of the outlet proposed
for each diversion.

C. Maintenance schedule and procedures for maintenance; and
D. Construction and vegetation specifications.

‘4B.5. Sediment Control. Sediment control structures shall
be constructed in appropriate locations in order to control
sedimentation. All runoff from the disturbed area shall pass -
through a sedimentation pond(s) such as, but not limited to,
earth embankment, excavated ponds, gabicns, cribs and bench
control systems. In addition to the requirements of this
subsection all such structures shall be designed, constructed and
maintained in accordance with the Handbook unless otherwise
approved. - -

(a) Design and Constzruction Requirements.

1. All sediment control structures shall be constructed and
certified before beginning of any surface mining activities as
provided for in paragraph (b) of this subsection.

2. All structures shall be located as near as possible to
the disturbed area and ocut of perennial streams unless the




applicant demonstrates and the direeterCommissioner finds that
there is no other suitable locatlon for such structures.

3. All structures shall have the capacity to store 0.125
Acre/ft. of sediment for each acre of disturbed area in the
structures watershed; provided, that consideration may be given
for reduced storage volume where the preplan and site conditions
reflect controlled placement, concurrent reclamation practices,
or use of on site sediment control measures. The disturbed area
for which the structure is to be designed will include all land
affected by previcus surface mining operations that are not
presently stabilized and all iland that w1ll be disturbed
throughout the life of the permit.

4. All discharges from sediment control structures shall
not cause a violation of state and federal water guality
standards and shall meet effluent limitations.

5. All structures shall be designed, constructed and
maintained to prevent short-circuiting.

6. All structures shall be cleaned out when the sediment
accumulation reaches sixty percent (60%) of this design capacity.
Clean-cout elevation shall be indicated on plans submitted for the
structure. Sediment removal and disposal shall be done in a
manner that minimizes adverse effecis on surface and groundwater
quality.

7. All structures shall be designed, constructed and
maintained to meet the following safety standards:

A. Provide a combination of principal and emergency spillways on
embankment structures that will safely discharge a minimum
twenty-five (25) year, twenty-four (24) hour precipitation event.
The principal spillway reguirements may be waived by the
direetorCommissioner if the emergency spillway is designed at a
minimum to .safely bypass the peak rate of discharge of a twenty-
five (25) year, twenty-four (24) hour fregquency storm in an open
channel constructed of nonerodable material and capable of -
maintaining sustained flows. If alternate sediment control
structures such as excavated ponds or bench control structures
are utilized in place of embankment structures, these structures
will safely discharge a ten (10) year, twenty~four (24) hour
precipitation event. The emergency spiliway or exit channel
shall at least handle a ten (i0) vear, twenty-~four (24) hour
precipitation event:

B. Provide a minimum difference in elevation between principal
spillway and emergency spillway of 1.5 feet and a minimum
difference in elevation between the maximum design flow elevation
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in the emergency spilliway and/or exit chamnmel and top of settled
embankment of 1.0 foot;

C. Provide proper stabilization and revegetation of the
embankment; and

D. Avoid organic matter in the foundaticon and provide for proper -

compaction and ensure against excessive settlement by excluding
sod, roots, frozen so0il or coal processing wastes from the
embankment.

8. Sediment control structures which impounds water to an
elevation of five feet (5') or more above the upstream toe of the
gtructure and can have a storage volume of twenty (20) acre-feet
or meore; or impcounds water to an elevation of twenty feet (20')
or more above the upstream toce of the structure shall be
constructed, inspected and abandoned in accordance to 30 CFR
77.216. In_addition to those reguirements, the following minimum
standards shall be adhered to:

A. An appropriate combination of principal and emergency
spillways shall be provided to discharge safely the runoff
resulting from a one hundred (100) vear, six (6) hour
precipitation event, or a large event specified by the Bepartment
of-Naturat-ReseoureesDepartment ¢©f Energy;

B. The embankment shall be designed and constructed with a
static safety factor of at least 1.5 or higher safety factor as
designated by the Bepartment-eof-Naturai-Reseurees Department of
Energy to ensure long-term stability:

C. Appropriate barriers shall be provided teo control
seepage along the conduits that extend through the embankment,
and

D. All inspection reports and approvals shall be provided
to the Director of the Bepartment-ef~-Naturai-Reseureez Department

of Energy.

9. Discharge Structures. Discharge from temporary oz ,
permanent ssadiment control structureg, diversions, stream channel
diversions, etc., shall be contrclled by energy dissipators,
riprap channels or other devices approved by the
direeterCommissioner to reduce erosion, to prevent deepening or
enlargement of stream channels and to minimize disturbance of the
hydroleogic balance. Discharge structures shall be designed
according to standard engineering procedures.

(b) Certificaticn. A certification form shall be submitted
to the Bepartment-ef-Naturakr-Regseureesa; Department of Energy,
Division of ReeipmatienMineg and Minerals, for each component
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drainage area system as it is completed and prior to any

disturbance in that component drainage area; provided, that if a

bench control system is the primary sediment control structure

for the operation and the system is constructed progressively

with the mining operation, then the system shall be constructed S
and certified in sections of one thousand (1,000) linear feet

(maximum) measured from the active mineral removal area. This
certification must include a map showing exact location of

certified section.

[ 4

The certification form shall be certified by a perscn approved by
the directerCommissiconer of the Bepartment-ef-Naturai-Reseurees
Department of Energy stating “that the erosion and sediment
control system(s) is (are) constructed and installed in
accordance with the technical aspects of the approved preplan and
any modifications thereto, as approved by the Bepartment-eof
Naturatr-Reseureeg Department of Energy.

Any minor change which equals or exceeds the approved system
occurring during construction shall be indicated on "As-built”
plans showing approved design, amount of minor change and
reference points are to be submitted along with the form.

{c) Inspection. A gualified person designated by the
direetorCommissioner shall examine the impcundment at least
guarterly.

(&) Prior to Phase 1 bond release, all sediment control
structures shall be cleaned out so as to meet design storage
capacity for all areas not revegetated and stabilized as approved
by the direeterCommigsioner.

-(e) Abandonment Procedures. Minimum requirements for
abandoning sediment control structures prior to total release of
bond are as follows: -

1. Excavated Sediment Pond, Dugout Type. There is no
reguired abandonment procedurs fo:ﬂexcavated ponds unless they
have an embankment. If they have an embankment, they shall
follow the abandonment procedures outlined in subparagraph 2,
below.

2. Embankment type sediment dams, embankment type excavated
sediment dams and crib and gabion control structures. Sediment
dams and all accumulated sediment above the dam shall be removed
from the natural drainway if they are built across it. Dams
adjacent to natural drainways shall be abandoned by diverting the
entrance channel to the natural drainways, thus preventing any
future surface, runcoff from entering the impoundment.

11 :
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When sediment dams are removed, the natural drainway shall be
returned to its original profile and cross-section as near as
practical. An original profile and cross-section view for the
channel ghall be submitted with the drainage plan. The channel
sides and bottom shall be rock riprap. The riprap shall extend
up to.the top of the channel. The riprap requirement may be
waived where the bottom and sides of the channel consist of
bedrock. Those structures to be left in place after final
release of surface mining shall be considered permanent
impoundments and shall be left in accordance with the following
reguirements:

A. The reguest to leave the structure will be made on forms
prescribed by the direetsrCommissiocner:;

B. The reguest will contain a statement as toc the conditions of
the impoundment; and

C. The request will contain a statement signed by the landowner
and the operater asserting that the landowner assumes all
liability for the structure and will inspect it periodically and
maintain it in a safe condition.

3. Bench Control Systems. There is no required
abandonment procedure for bench control systems.

4. Revegetation of Disturbed Areas. All are as disturbed
during abandonment of a sediment contreol structure shall be
seeded and mulched immediately to stabilize the area.

5. Disposal of Waste Material. Waste material shall be
spread over an area designated on the drainage plan in accordance
with these specifications.

A. Provisions shall be made for the diversion or safe
passage of surface water concentrating on the land side of the
spoil bank.

B. The spoil shall be placed so as not to endanger the
stability of the stream bank and shall not exceed three feet (3')
in height above the natural ground surface, except by special
design. Special designs shall be submitted with the drainage
plan. The finished surface shall slope away from the edge of
the stream or drainway insofar as feasible.

cC. Surface of spoil shall not be steeper than two (2)
horizontal to one (1) vertical. If the spoil is spread to the
edge of the stream bank, the stream side slcpe of the spoil shall
be shaped to join the side slope of the sitream bank so loose
spoil will not slide or erode inte the channel.

12




38-2-4C. Blasting.

4C.1. General Requirements. Each operator shall comply S
with all applicable state and federal laws in the use of
explosives. A blaster certified by the Bepartment-ef-Mipes

Department of Energy shall be responsible for all blasting

operations including the transportation, storage and use of o
explosives within the permit area. Blasts that use more than

five (5) pounds of explosive or blasting agent shall be conducted

in accordance with this subsection.

4C. 2. Blasting Plan. . Each application for an operation
subject to section 6 of these regulations shall include a
blasting plan. The blasting plan shall explain how the
applicant will comply with the requirements of this subsection.

4C.3. _Public Notice of Blasting COperations. At least ten
(10) days, but not more than thirty (30) days, prior to any
blasting operations, the operator shall publish on a form
prescribed by the direeterCommissicner, a blasting schedule in =a
newspaper of general circulation in the county of the proposed
permit area. Copies of the schedule shall be distributed by
certified mail to local governments, public utilities and each
resident within one-half (1/2) mile of the permit area, excluding
drainage structures, haulrcads and access roads unless there will
be blasting on or near such structures or roads. The operator
shall republish and redistribute the schedule at least every o
twelve (12) months and revise and republish the schedule at least
ten (10) days, but not more than thirty (30) days, prior to
blasting whenever the area covered by the schedule changes or
actual time periocds for blasting significantly differ from the
pricor announcement. The schedule shall contain at a minimum:

-

{a) Name, address and telephcne number of the coperator;

(k) Identification of the specific areas in which blasting
will +take place;

{c) Dates and times when explosives are to be detonated;

(d) Methods to be used to contrel access to the blasting
area; and .

(e) Types of audible warning and all clear signals to be
used before and after blasting.

Surface blasting activities incident to underground coal
mining are not subject to the requirements of this paragraph so

long as all residents or owners of dwellings or structures
lecated within one- half (1/2) mile of the blasting area is

13
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notified by the operator approximately twenty-four (24) hours
prior to any surface blast.

4c. 4. Blast Record. The format for the arrangement and
the recording of items in the blasting log bock is to be on forms
approved by the direeterCommissioner. A blasting log book shall
be kept current daily and is to be made available at the
operation for inspection by the direeterCommissioner and upon
written reguest by the public. '

The blasting lcg shall include any seismograph reports and shall
be retained for three (3) years and shall include at a minimum
the following data:

{a) Name of permittee, operator or other person conducting
the blast:

(b) Location, date and time of blast:

(c) Name, signature and certification number of blaster-in-
charge;

(d) Identification of nearest structure not owned or leased
by the operator and direction and distance, in feet, to such
structures;

(e) Weather conditions;

(£) Type of material blasted;

(g) Number of holes, burden and spacing:

‘(h) bliameter and depth of holes:

(i) Types of explosives used:;

(j) Total weight of explosives used;

(k) Meximum weilght of explosives detonated within any eight
(8) miliisecond pericd;

(1) Method of firing and type of circuit:

(m) Type and length of stemming;

(n) If mats or other protecticons were used:;

(o) Type of delay detonator used and delay periods used;

(p) Seismcgraph records shall include but not be limited to:

14
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1. Seismegraph reading, including exact location of
seismograph and its distance from the blast; -

2. Name of person taking the seismograph reading:

3. Name ©of person and firm analyzing the seismograph
record;

4. Type of instrument, sensitivity and calibration signal

or certification of annual calibration.

{g) Shot location:;
(r) Sketch of delay pattern; and

(s} Reasons and conditions for unscheduled blasts.
4C.5. Blasting Procedures.

(a) All blasting shall be conducted only during daytime
hours, between sunrise and sunset; provided, that based on public
requests or other consideration, including the proximity to
residential areas, the direeterCommissicner may specify more
restrictive Time periods. No blasting shall be conducted on
Sunday. Biasting may not be conducted at times different from
those announced in the blasting schedule except in emergency
situations where rain, lightning or other atmospheric conditions,
or coperator or public safety requires unscheduled detonations.

(b) Safety precautions.

1. ., Three (3) minutes prior to blasting, a warning signal
audible to a range of one-half (1/2) mile from the blast site
will be given. This preblast warning shall consist of three (3)
short warning signals of five (5) seconds duration with five (5)
seconds between each signal. One (1) long warning signal of
twenty (20) seconds duration shall be the "all clear”

signal;

2. All approaches to the blast area shall be guarded
against unauthorized entry prior to and immediately after
blasting; and

3. All charged holes shall be guarded and posted against
unauthecrized entry.

(¢) A maximum air blast level of one hundred twenty-eight
(128) decibel linear peak shall not be exceeded at any residence
or occupied structure within one-half (1/2) mile of the blasting
site other than operationail facilities of the mine.
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(d) Use of explosives: Surface blasting reguirements.
Flyrock, including blasted material traveling along the ground,
ghall not be cast from the blasting wvicinity more than half the
distance to the nearest dwelling or other occupied structure and
in no c¢ase beyond the bounds of the area under permit, or beyond

the area of regulated access reguired under paragraph (b) of this

gection.

Access to the area shall be controlled to prevent the
presence of livestock or unauthorized personnel during blasting
and until an authorized representative of the person who conducts
the surface mining activities has reasonably determined:

1. That no unusual circumstances exist such as imminent
slides or undetonated charges, etc.; and

2. That access to and travel in or through the area can be
gafely resumed.

{e) If reqguired by the &éireeterCcmmissioner, air blast

levels will be measured by an instrument with a linear frequency

response range of 6Hz to 200 Hz or greater.

{(f) No blasting within five hundred (500) feet of an
underground mine not totally abandoned shall be permitted except
with the concurrence of the West Virginia Bepartmenat-eof-Miness
Department of Energy the operator of the underground mine and
MSHA. The direeterCommissioner may prohibit blasting on
specific areas where it is deemed necessary for the protecticn of
public or priwvate property or the general welfare and safety cf
the public. .

-(g) The operator may use the following scaled distance
formulas to determine the allowable maximum weight of explosives
to be detonated in any eight millisecond period without seismic
monitering: W = (D/50)2 if the nearest structure is within three
hundred (300) feet, W = (D/55)2 if the nearest structure is
between three hundred (300) and five thousand (5,000) feet, or W
= (D/65)2 if the nearest structure is greater than five thousand
(5,000) feet from the blast.  "W" represents the maximum weight
of expleosives in pounds that can be detonated in any eight (8)
millisecond period and "D" represents the distance in feet from
the nearest protected structure.

(h) The scaled distance formulas need not be used if a
seismograph record at the nearest protected structure is obtained
and maintained for every blast. The peak particle wvelocity in
inches per second in any one of the three mutually perpendicular
directions shall not exceed the following values at any protected
structure: 1.25 if the structure is within three hundred (300}
feet, 1.0 if the structure 1s between three hundred (300) and
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five thousand (5,000) feet, and 0.75 if the structure is greater
than five thousand (5,000) feet from the blast site.

(i) The direeterCommissioner, based on the physical
conditions of the site and in order to prevent injury to persons
or damage to property, may require a seismograph recording of any
or all blasts.

{j) Protected structures include any dwellings, public
buildings, schools, churches or community or institutional
buildings cutside the permit area in sddition to those identified
in 2.105 unless they are owned by the permittee. Structures
owned by the permittee and leased to another person without a
written waiver by the lesgsee are also protected.

(k) The Director may waive the provisions of 4C.5.(g) and
4C.5.(h) of the Rules and Regulations in regard to the protecticn
of gas or oil wells, liguid or gas transmission lines, and other .
utility transmission structures provided all of the following
criteria are met:

(1) The Permittee obtains a statement from the owner and
when appropriate the operator of said structure, waiving the
provisions of 4C.5.{g) and (h).

{2) The Permittee submits a blasting plan detailing the
protective measures to be taken in lieu of 4C.5.(g) and 4C.5.(h)
and supporting documentation for those protective measures.

(3) Permittee shall submit an approval by the owner of the
gtructure of alternative protective measures.

»(4)'Approval for the use of such alternative measures is
obtained from the diresterCommissioner prior to the use of those
measures in lieu of 4C.5.{(g) or (h).

{1) Alternative measures taken under 4C.5.(k) shall not
reduce the level of protection for other structures below the
levels provided for in 4C.5.(g) and (h).

4C.6. Certified Blasting Personnel. Each persocn
responsible for blasting operations shall possess a valid
certification from the direeterlommissioner of the West Virginia
Bepartment-ef-Mines Department of Energy. '

4C.7. Preblast Survey. The operator shall inform all
residents or owners of manmade dwellings or structures located
within one-half (1/2) mile of the permit area on how to reguest a
preblast survey at least thirty (30) days prior te¢ initiation of
blasting. For purposes of this section, drainage structures,
haulroads and access roads are not considered part of the permit
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area unless blasting is necessary for construction.
Requirements for a preblasting survey shall be governed by the
following:

{a) Upon a written request to the direeteorCommissioner by a
resident or owner of a manmade dwelling or structure that is
located within one~half (1/2) mile of the permit area, the
operator shall conduct a preblast survey of the dwelling or . iy
structure and submit a report of the survey to the
directorClommissicner. If a structure is added to or renovated
subseqguent to a preblast survey, then upon request, a survey of
such additions and/or renovation shall be performed in accordance
with this section;

(b) The applicant or permittee shall conduct the survey to B
determine the condition of the dwelling or structure, and to -
document any preblasting damage and to document other physical
factors that could reasonably be affected by the blasting.

Assessments of the preblasting condition of structures such as

pipes, cables, transmission lines, wells and water systems shall

be based on the exterior or ground surface conditions and other. -
readily available data. Special attention shall be given to the
preblasting condition of wells and octher water systems; and

(c) A written report of the survey shall be prepared and
signed by the person or persons approved by the
directerCommissioner who conducted the survey. Copies of the
report shall be provided to the person requesting the survey and
to the direeterCommissioner.

(&) sSurveys requested more than ten (10) days before the
planned initiation of blasting shall be completed before blasting
is initiated.

(e) Any person who requests a survey who disagrees with the
results of the survey may submit a detailed description of the
specific areas of disagreement.

38-2-4D. Postmining Land Use.

4D.1. General. All disturbed areas shall be restored in
a timely menner to conditicns that are capable of supporting the
uses which they were capable of supporting before any mining or
higher or better uses achievable under the criteria and
procedures of this subsection.

4D. 2, Determining Premining Use of Land. The premining
uses of land to which the postmining land use is compared shall
be those uses which the land previously supported if the land had
not been previocusly mined and had been properly managed. The
postmining land use for land that hasg been previously mined and
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not reclaimed shall be judged on the basis of the land use that
existed prior to any mining; provided, that if the land cannct be
reclaimed to the land use that existed prior to any mining, the
postmining land use shall be judged on the basis of the highest
and best use that can be achieved which is compatible with
surrounding areas and does not require the disturbance of areas
previously unaffected by mining.

The postmining land use for land that has received improper
management shall be judged on the bagsis of the premining use of
surrounding lands that have received proper management. If the
premining use of the land was. changed within five (3) years of
the beginning of mining, the comparison of postmining use to
premining use shall include a comparison with the historic use of
the land as well as its use immediately preceding mining.

The applicant shall submit a narrative of land capability and
productivity, which analyzes the premining land-use description
in accordance with 28-£6-1122A-3-10(a)2 of the Act.

4D. 3. Land Use Categories. Change from one land use
category to ancother in premining to pestmining constitute an
alternate land use and the operator shall meet the requirements

of section 4D.4. and all other spplicable sections of these
rules and regulations. Land use is categorized in the following
groups.

{a) Heavy Industry. Manufacturing facilities, power

plants, airports or similar facilities:;

(b) Light Industry and Commercial Services. Office
buildings, stores, parking facilities, apartment houses, motels,
hotels or similar facilities;

(c) Public Services. Schools, hospitals, churches,
libraries, water treatment facilities, solid waste disposal
facilities, public parks and recreation facilities, major
transmission 1lines, major pipelines, highways, underground and
surface utilities and other servicing structures and
appurtenances; )

(@) Residential. Single and multiple-family housing (other
than apartment houses) with necessary suppeort facilities.

Support facilities may include commercial services incorporated
in and comprising less than five percent (5%) of the total land
area of housing capacity, assococilated open space and minor vehicle
parking and recreation facilities supporting the housing:;

{e) Cropland. Land used primarily for the production of
cultivated and close-growing crops for harvest zlone or in
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asgociation with sod crops. Land used for facilities in support
of farming operations are included;

(£) Rangeland. Includes rangelands and forestlands which
gupport 'a cover of herbaceocus or scrubby vegeitation suitable for
grazing or browsing use:;

{(g) EHayland or pasture. Land used primarily for the long-
term production of adapted, domesticated forage plants to be
grazed by livestock or cut and cured for livestock feed;

(h) Forestland. . Land with at least a twenty-five percent
(25%) tree canopy or land at least ten percent (10%) stocked by
forest trees of any size, including land formerly having had such
tree cover and that will be naturally or artificially reforested;

(i) Commercial Woodland. Where forest cover is managed for
commercial production of timber products:

(j) Impoundments of water. Land used for storing water for
beneficial uses such as stock ponds, irrigation, fire protection,
recreation or water supply:

(k) Fish and wildlife habitat and recreation lands.
Wetlands, fish and wildlife habitat, and areas managed primarily
for fish and wildlife or recreation; or

(1) Combined uses. Any appropriate combination of land
uses where one land use is designated as the primary land use and
one or more cther land uses are designated as secondary land
uses. -

-4D . 4. Criteria for Approving Alternative Postmining Use of
Land. An alternative postmining land use may be approved by the
direeterCommissioner after consultation with the landowner or the
land management agency having jurisdiction over state or federal
lands if the criteria contained in this paragraph for higher or
better uses are met: . o

(a) There is a reasonable likelihood for achievement of the
proposed use;

{b) The use does not present any actual or probable hazard
to the public health or safety or threat of water diminution or
polluticon; and

(¢) The proposed postmining use is not impractical or
unreasonable, inconsistent with applicable land use policies or
pPlans, going to involve unreasonable delays in implementation or
is in violation of any applicable law.
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38-2-4E. Fish and Wildlife Considerations.

4E.1. Lands Inguiry. Prior to the issuance of an SMA
number and as a part of the lands unsuitable inguiry, the
éixrecterCommissioner, after consultation with other appropriate
agencies, shall make a determination as to the necessity for a
study of the potential impacts of the proposed operation on the
fish and wildiife resources of the affected aresa. If such a
study is determined to be necessary, the Reeiamatien-Division of
Mines and Minerals in consultation with the Wildlife Diwvision and
such other agencies as deemed necessary, shall determine the
level of detail and area cof such studies.

4.2, Protection of Fish, Wildlife and Related
Environmental Values.

(a) A person who conducts surface mining activities shall
promptly report to the direeterCommissioner the presence in the
permit area of any critical habitat of a threatened or endangered
species listed by the Secretary of the Interior, any plant or
animal listed as threatened or endangered by the State, or any
bald or geolden eagle, of which that person becomes aware and
which was not previously reported to the direeterCommissioner by
that persocon.

(b) Each person who conducts surface mining activities to
the extent possible using the best technology currently available
shall: , ,

1. Restore, enhance where practicable or maintain natural
riparian vegetation on the banks or stream, lakes and other
wetland areas;

2. Afford protection to agquatic communities by avoiding
stream channels as reguired or restore stream channels as
reguired;

3. Restore, enhance where practicable or avoid disturbance
of habitats of unusually high value for fish and wildlife;

4. Ensure the electric power lines on the permit area and
incidental to surface mining activities are designed and
constructed to minimize electroccution hazards to rapteors unless
the direeterlommissioner determines that such requirements are
unnecessary; '

5. Design fences, overland conveyors and other potential
barriers to permit passage of large mammals unless the
direetorCommissioner determines that such reguirements are
unnecessary;
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6. Where cropland is to be the postmining land use, and
where appropriate for wildlife and crop management practices, the
operator shall intersperse the fields with trees or hedges or
fence rows throughout the harvested area to break up large blocks
of menoculiture and to diversify habitat types for birds and other
animals; and

7. Where residential, public service, or industrial uses
are to be the postmining land use, and where consistent with the
approved postmining land use, the operator shall intersperse
reclaimed lands with greenbelts utilizing species of grass,
shrubs and trees useful as food and cover for wildlife.

4E.3., Habitat Development. Where fish and wildlife
habitats are proposed as the postmining land use, the following
will be reguired: o

{(a) All applicable requirements of these regulaticns shall
be met with regard to adequate vegetation cover for bond release
purposes:

(b) Plant species shall be selected on the basis of the
following;

1. Nutriticnal wvalue for fish and wildlife;
2. Uses for cover value for fish and wildlife:

3. Ability to support and enhance habitat after bond.
release; and .

4.  Distribute plant groupings to maximize habitat
improvement such as edge effect and cover or such other benefits
that may be desired.

(¢) Experimental wildlife planting may be conducted in lieu
of the above when approved by the direeferCommissioner and
conducted under the guidance of an approved wildlife biologist.

38-2-4F, Revegefation.

(a2} Objective. To gquickly establish a wvegetative cover on
all disturbed areas to minimize erosion, provide economic
benefits and restore aesthetic appeal. Revegetation will be
concurrent with the operation as mining and backfilling
progresses and be carried out in a manner that encourages a
prompt vegetative cover and recovery of productivity levels
compatible with the approved postmining land use.

(k) Achié;ement. Plants that will give a quick permanent
cover and enrich the soil shall be given priority. A temporary
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cover shall be established as contemporaneously as practicable
with backfilling and grading until a permanent cover is
established in accordance with the Act and these rules and
regulaticns. A temporary or permanent cover shall be established
by the end of the first growing season and a permanent cover
shall be established by the end of the second growing season.

(c) General Reguirements. Each operator shall establish on
all affected land a diverse, effective and permanent vegetation
cover of the same seasconal variety native to the area of '
disturbed land or species that supports the approved postmining
land use. The vegetative cover shall be capable of stabilizing
the s0il surface from erosion.

(d) All revegetation shall be in accordance with the preplan
and carried out in a manner that encourages a prompt vegetative
cover and recovery c¢f productivity levels compatible with the
approved postmining land use and in accordance with the Handbook
or other technical guides as approved by the
direeterCommissioner.

{(e) Vegetative cover shall be considered of the appropriate
seascnal variety when it consists of a mixture of species of
equal or superior utility for the approved postmining land use
when compared with the utility of naturally-occurring vegetation
during each season of the vear. All revegetation mixtures must
include at least one herbaceous legume species.

(f) If both the premining and postmining land uses are
cropland, plilanting of the crops normally grown will meet the
requirements of paragraph 4rF.l.(a).

-{g) Rills and gullies which form in areas that have been
regraded and topsoiled and which either (1) disrupt the approved
postmining land use or the reestablishment of the vegetative
cover; or (2) cause or contribute to a viclation of water guality
standards for receiving stream; shall be filled, regraded, or
otherwise stabilized, topsoil shall be replaced, and the areas
shall be resseded or replanted.

4F.2. Minesoll Characteristics. Fertility, acidity and
stoniness, together with steepness of slope, shall be used in the
characterization of minesoils for the purpose of establishing
vegetation. Premining overburden sampling and analysis or
previcus experience and correlation data, shall be submitted with
the preplan for all acid-producing seams. The plan shall
identify toxic strata and provide planned handling and final
placement for acid strata.

=
Overburden analysis is to be in accordance with standard
procedures outlined in Environmental Protection Agency Manual No.
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600/2-78-054 (Field and Laboratory Methods Applicable to
Overburdens and Minesoils) or other methods approved by the

Director.
4F.3. Function of Annual and Biennial Cover Crops. On

areas where excessive erosion 1s likely to cccur, rapid

establishment of vegetative cover shall be required. Immediate

seeding of approved annuals and biennials on such areas shall be -

considered as a means for achieving temporary vegetative cover

only. ’
4F.4. Development of Planting Plan. Planting plans will be

a part of the premining and reclamation plan and shall contain

the following:

{(a) A prediction of the mineseoil character and the basis for
the same;

(b) Treatment to neutralize acidity;
{c) Mechanical seed bed preparation;
(d) Rate and analysis of fertilization:
(e) Rates and types of nulch;

(f£) Perennial vegetation including herbacecus and woody
plants where appropriate, rate and species:;

(g} Areas to be planted or seeded to trees and shrubs;

(h) Land use objective; and

(i) Maintenance schedule if appropriate.

4F.5. Substitute species. Other species of trees, shrubs;
grasses, legumes or vines may be substituted for native species

if approved by the direeterCommissioner and meet the following
conditions:

(a) The species are necessary to achieve a quick, temporary,
and stabilizing cover that aids in controlling erosion and
measures to establish permanent vegetation are included in the
approved plan;

{b) The species are compatible with the plant and animal
species of the region and will achieve the approved postmining
iland use; and

(¢c) The species meet the reguirements of applicable state
and federal seed or introduced species statutes.
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4F.6. Postmining Soil Analysis. Tests for minesoil
acidity, expressed as pH, shall be made after final grading and
before seeding or planting. Minesoil tests shall be conducted in
a repregentative manner utilizing accepted field indicators cr
other approved technigues. Minesoils which have a past history
of or the potential of producing acidic chemical characteristics
that could restrict vegetation establishment shall be analyzed by
a gualified scil laboratory. The results of these tests shall be
filed with the final planting plan along with any determination
which would promote establishment of vegetation.

4F.7. Minimum Reguirements of Soil Amendments.

(a) 600 lbs/ac 10-20-10 or 10-20-20 fertilizer or
equivalent. Fertilizer rates based on soil analysis conducted by
a qualified lab may be substituted for the minimum fertilizer
rates.

(b) Lime shall be reguired where so0il pH is lessg than 5.5.
Lime rates shall be such that a standard soil pH of 6.0 will be
achieved.

{c) Mulch Specifications: Mulch shall be used on all
disturbed areas. Approved materials and minimum rates to be
applied are as folliows:

Material Rate/Acre

Straw or hay 1 1/2-2 tons materials may be
' anchored with asphalt emulsion
or other technigues approved by
the direeterCommissioner.

Hydromulch 1,000 1bs.
Shredded Bark 50 cubic yards -
The following materials may be used with wood fiber or wood

cellulose on a limited basis upon approval by the
direeterCommissioner. -

Minimum Rate/Acre for Wood
Material . Rate/Acre

Fiber or Wood Cellulose

Genagqua 743 25 gallons 500 1lbs.
Curasol AK or Ha 25 gallons 5C0 1bs.
25
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Aerospray 70 25 galleons 500 1lbs.

4F.8. Standards for Evaluating Vegetative Cover.

(a) Final Planting Report. The report shall be submitted %o
the direektorCommissiconer within sixty days (60) after Phase 1
bond reduction and contain the actual acreage planted including
application rates of scoil amendments, seed and seedlings.
Minimum rates of fertilizer shall apply unless substitute rates
are approved and supported by soil tests from a gqualified -
laboratory.

(b) A variance on a limi%ed basis of the rate and species of N
seed and seedlings from those proposed in the reclamation plan
may be granted upon pricr approval by the direeterCommissioner.

(c) Time for Inspecticn. Prior to the receognized spring and
fall planting seasons, the operator shall review all disturbed
areas. The operatcr shall then cause those areas deficient of
vegetative cover to be retreated (graded, seeded, planted,
muiched, limed, etc.) to establish a satisfactory stand of
vegetation.

{(d) Standards for Perennials. Standards for legumes and
perennial grasses shall reguire at least a ninety percent (90%)
ground cover. Substandard areas shall not exceed one-fourth
(1/4) acre in size nor total more than ten percent (10%) of the
area seeded. The period of extended responsibility under the
performance bond reguirements starts after the last year of o
augmented seeding, fertilizing, irrigation or other work and
continues for not less than five (5) growing seasons; provided,
that exceptions may be authorized by the direerterCommissioner
under the following standards:

l. TFor areas to be developed for industrial or residential
use less than two (2) years after regrading is completed, the
ground cover of living plants shall not be less than reguired to
contrel erosgion; and

2. Tor areas to be used for cropland, success in
revegetation of cropland shall be determined on the basis of crop
production from the mined area. Crop production from the mined
area shall be egual to or greater than that of the approved
standard for the last two (2) consecutive growing seasons of the
five growing season liability pericd. The applicable five
growing season pericd of responsibility for revegetation shall
commence at the date of initizl planting of the crop being grown.

{e) Standards for Forestland and/or Wildlife. On areas to

be developed for forestland and/or wildlife use, success of
vegetation shall be determined on the basis of tree and shrub
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survival and ground cover. Standards for weody plants shall

reguire a seventy percent (70%) establishment of ground cover of

legumes and perennial grasses, and four hundred fifty (450) trees
(including wvolunteer tree species) and/or planted shrubs per

acre, comprising a satisfactory vegetation ground cover . - .
sufficient to control erosicn.

Substandard areas shall not exceed one-fourth (l1/4) acre in size
nor total more than twentyv percent (20%) of the area seeded or
planted. Provided, that where a wildlife planting plan has been
approved by a professional wildlife biologist and proposes a
stocking rate of less than four hundred fifty (450) trees or
shrubs per acre the standard for revegetation shall meet those
standards contained in 4F.8.{d).

(£f) Standards for Commerdial Woodland. This subsection sets
forth forest resource conservation standards for reforestation
operations to ensure that a cover of commercial tree species,
sufficient for adequste use of the available growing space, is
establigshed after surface mining activities.

1. Stocking, i.e. the number of stems per unit area, will
be used to determine the degree to which space is occupied by
well-distributed, countable trees.

2. The fecllowing are the minimum performance standards for
areas where commercial woodland is the approved postmining land
use;

A. - The area shall have a minimum stocking of six hundred (600)
trees per acre;

B, A minimum of seventy-five percent (75%) of countable trees
shall be commercial tree species as reflected in the approved
planting plan; and

C. Upon reguest for bond release, the number of trees and the
ground cover shall be determined approved by the
direetorCommissioner when the survival is egual to or greater
than four hundred fifty (450) trees per acre and there is seventy
percent (70%) herbaceous cover.

(g) Standards for success shall be based on statistically
valid sampling techniques found in the handbook to evaluate
ground cover and stocking. The success standard is ninety percent
(90%) statistical confidence interval and a corie-sided test with a
0.10 alpha error in data analvsisg and in the design of sampling
technigues.
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(h) A determination of the required levels of productivity
for pasture and g:az;ng land shall be determined utilizing
sampling and analysis technigues set forth in the Handbook.

4¥.9. Vegetation Inspection Report. In no instance shall
the direetexlommissioner c¢conduct an official wvegetative cover
evaluation until the planting and seeding concerned has survived
two (2) years after the last augmented seeding.

A vegetation inspection report shall be prepared by the
direetoxrfommissioner and filed following the inspection to
determine that the above evaluative standards have been complied
with. If acceptable, the direetexCocmmissioner shall then release
an additional twenty~five percent (25%) of the bond or
collateral.

4F.10. Final Inspection Report. Upon expiration of five
{5) growing seasons following the date of the last augmented
seeding or planting and upon reguezt by the operator for final
bond release, a final vegetation evaluation shall be made by the
inspector. If it is determined at that time that the provisions
of these regulations have been met, a final inspection report
shall be filed by the inspector and remainder of the bond
released.

38-2-4G. Prime Farmlands.

4G.1. Applicability. Surface operations conducted on prime
farmlands shall comply with all regquirements set forth in the Act
and these regulations.

4G.2. Identification of Prime Farmland. Prime farmland
shall be identified on the basis of scil surveys submitted by the
applicant. The direeterCommissioner alsc may require data on
drainage, flood control and subsurface water management.

The requirement for submission of soil surveys may bs waived
by the direeterCommissioner if the applicant can demonstrate
according to the procedure outlined in

4G.3. of this section that no prime farmlands are involved.
Soil surveys shall be conducted according to standards of the
Naticnal Ccoperative Soil survey, which includes the procedures
set forth in the United States Department of Agriculture
Handbooks 436 (Soil Taxoncmy) and 18 (Scil Survey).

4G.3. Negative Determination of Prime Farmland.
The land shall not be considered as prime farmland where the

appiicant c¢an demenstrate one or more of the following
situations:
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(a) Lands within the proposed permit boundaries have been
used for production of cultivated crops for less than five (5)
vears ocut of twenty (20) years preceding the date of the permit
application; provided, that for lands obtained after passage of
the Act (PL 9587) and retired from farming, the twenty (20) years
shall precede the date of acquisition, including purchase, lease
or option, of lands, for the purpose of mining.

(b) The slope of a land within the permit area is ten
percent (10%) or grsater:;

(c) Other factors exist,. such as a very rocky surface, or
the land is freguently flooded during the spring or fall season
more cften than once in two (2) vears, which clearly places all
iand within the area ocutside the purview of prime farmland; or

(d) A written notification based on scientific findings and
s$0il surveys that land within the proposed mining area does not
meet the applicability requirements for prime farmlands and is
submitted to the direeterCommissioner by a qualified person other
than the applicant, and is approved by the direetsrCommissioner.

4G.4. Plan for Restoration of Prime Farmland.

The applicant shall submit to the direseterCommissioner a plan for
the mining and restoration of any prime farmland within the
propcsed permit boundaries. This plan shall be used by the
directerCommissioner in judging the technological capability of
the applicant to restore prime farmlands. This plan shall
include: '

(a) A description of the original undisturbed soil profile,
as determined from a soil survey, showing the depth and thickness
of each of the goil horizons that collectively constitute the
root zone of the loczally adapted crops and are to be removed,
stored and replaced:;

(b) The proposed method and type of equipment to be used for
removal, storage and replacement of the soil in accordance with
Section 4G.5. of these regulations;

(¢) The location of areas to be used for the separate
stockpiling of the scil and plans for soil stabilization befcre
redistribution;

(d) If applicable, documentation such as agricultural schooil
studies or other scientific data from comparable areas that
suppcrts the use of other suitable material;

(e) Plans for seeding or cropping the final graded mine land
and the conservation practices to control erosion and
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sedimentation during the first twelwve (12) months after regrading T
is completed: and

(£f) Available agricultural scheool studies, company data or
other scientific data for comparable areas that demonstrate that
the applicant uging his proposed method of reclamation will
achieve, within a reasonable time, eguivalent or higher levels of
vield after mining as existed before mining. .

4G.5. Special Requirements. For all prime farmlands to be
mined and reclaimed, the applicant shall meet the following
special regquirements: -

(a) All scil horizons to be used in the reconstruction of
the soil shall be removed before drilling, blasting or mining to
prevent contaminating the soil horizons with undesirable
materials. Where removal of scoll horizons result in erosion that
may cause air and water pollution, the direeftexrfommissioner shall
speclify methods of treatment to conirol erosion of exposed
overburden the operator shall:

1. Remove separately the entire A horizon or other suitable
soil materials which will create a final soil having an equal or
greater productive capacity than that which existed prior to
mining in a manner that prevents mixing or contamination with
other material before replacement:

2. Remove separately the B horizon of the natural soil or a
combination of B horizon and underlying C horizon or other
suitable soil material that will create a reconstructed root zone
of eqgual or greater productive capacity than that which existed
pricr to mining in a manner that prevents mixing or contamination
with other material; and

3. Remove separately the underiying C horizons or other
strata, or a combination of such horizons or other strata to be
used instead of the B horizon that are of equal or greater
thickness and that can be shown to be egual or more favorable for
plant growth than the B horizon, and that when replaced will
create 1in the reconstructed secil a final root zone of comparable
depth and qualilty to that which existed in the natural soil.

(b) If stockpiling of seil horizons is allowed by the
Director in lieu of immediate replacement, the A heorizon and B
horizon must be stored separately from each other. The
stockpiles must be placed within the permit area and where they
will not be disturbed or exposed to excessive erosion by water or
wind before the stockpiled horizons can be redistributed on
terrain graded. to final contour. Stockpiles in place for more
than thirty (30) days shall be protected from erosion;
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{¢) Replace the material frcm the B horizon or cother
suitablie material specified in these regulations:

{d) Replace the A horizon or other suitable goil materizls
which will create a final soil having an egual or greater
productive capacity than existed prior to mining; and

(e) Apply nutrients and soil amendments as needed to
establish gquick vegetative growth.

4G.6. Revegetation. Each person who conducts surface coal
mining and reclamation operations on prime farmland shall meet
the following revegetation requirements during reclamation:

{a) Following £0il replace, that person shall establish a
vegetative cover capable of stabilizing the soil surface with
regpect to ercsicon. All vegetation shall be in compliance with
the plan approved pursuant to section 4F and carried out in a
manner that encourages prompt vegetative cover and recovery of
productive capacity. Seeding and planting of disturbed areas
shall be conducted during the first normal period for favorakle
planting conditions after final preparation. Suitable mulch and
other soil stabilizing practices shall be used on all regraded
and topsoiled areas; '

(b) Within a time period specified in the permit, but not to
exceed ten (10) vears after completion of backfilling and rough
grading, any portion of the permit area which is prime farmland
must be used for crops commonly grown such as corn, soybeans,
cotton, grain, hay, sorghum, wheat, oats, barley or other crcps
cn surrounding prime farmland. The crops may be grown in
rotation with hay or pasture crops as defined for cropland. The
directerCommissicner may approve a crop use of perennial plants
for hay where this is a common long term use 0f prime farmland
soils in the surrounding area. The level of management shall be
eguivalent to that on which the target yvields are based; and

(c) Measurement of success in prime farmland revegetation
will be determined based upon the techniques approved in the
permit. As a minimum, the following standards shall be met:

1. Average annual crop production shall be determined based
upon a minimum of three (3) years data. Crop production shall be
measured for the three (3) vears immediately prior to release of
bond:;

2. Revegetation on prime farmland shall be considered a
success when the adjusted three (3) year average annual crop
production is eguivalent to, or higher than, the predetermined
target level of crop production specified in the permit; and
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3. Adjustment for weather induced variability in the annual
mean crop preducticn may be permitted by the
direeterCommisgioner.

38-2-4H. Bonding.

4H.1. .Regquirements. An operator shall not conduct surface
mining operations which result in disturbed area prior to such
area being bonded in accordance with section 12 of the Act and
thiz section.

4H.2. Period of Liability. The direeterCommissioner may
approve selective husbandry practices, excluding augmented
seeding, fertilization or irrigation, without extending the
period of bond liability if the permittee can demonstrate that
discontinuance of such measures after the liability period
expires will not reduce the probability of permanent revegetation
success.

Approved practices may include pest and vermin control, pruning
and repair of any rills and gullies and any reseeding and/or
transplanting specifically necessitated by such actions, but
shall be normal conservation practices within the region for
unmined lands having land uses similar to the approved postmining
land use of the area covered by the bond.

4H.3. Terms and Conditions of the Bond.
(z2) The surety shall be subject to the following conditions:

1. The surety will give prompt notice to the permittee and
the direeterCommissioner of any notice received or action filed
alleging the insolvency or bankruptcy of the surety, or alleging
any violations of regulatory requirements which could result in
suspension or revocation of the surety's license to deo business;

2. In the event the surety becomes unable to fulfill its
cbligations under the bond for any reason, notice shall be given
immediately to the permittee and the direeterCommissioner; and

3. Upon the incapacity of a surety by reason of bankruptcy,
inseclvency or suspension or revocation of its license, the
permittee shall be deemed to be without bond coverage in
violation of Section %211 of the Act. The Director shall issue a
notice of violaticn against any operator who is without bond
coverage.

The notice shall specify a reascnable period to replace bond
coverage not to exceed ninety (90) days. During this period the
direeterCommigsioner shall conduct weekly inspections to ensure
continuing compliance with other permit requirements, the
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regulations and the Act. Such notice of wvioclation, if abated
within the period allowed, shall not be counted as a notice of
viclation for purposes of civil or criminal penalties determining
a "pattern of willful violations" and need not be reported as a
past viclation in permit applications. If such a notice of
violation is not abated in accordance with the schedule, a
cessation order shall be issued,.

(b) Collateral becnds, except for letters of
credit, shall be subject to the following conditions:
1. The éifee%erCommissibner shall obtain possession of and

keep in custody all ccllateral deposited by the applicant, until
authorized for release or replacement;

2. The diree*erCommissiconer shall wvalue collateral at their
current market wvalue, not face wvalue;

3. The direektorxCommissioner shall reguire that certificates
of deposit be assigned to the Bepartment-ef-Haturai-Resoureess
Department of Energy in writing, and reflect this assignment upon
the bcoks of the bank igsuing such certificates:;

4, The direetexCommissioner shall not accept an individual
certificate for a denomination in excess of maximum insurable
amount as determined by F.D.I.C. and ¥.S.L.I.C.;

5. The direetezrCommissioner shall reguire the banks issuing
thege certificates to waive all rights of setoff or liens which
it has or might have against those certificates;

6. The direeterCommissioner shall only accept certificates
of deposit in a bank in this state; and

7. The direetorCommissioner shall reguire the applicant to
deposit sufficient amounts of certificates of deposit, to assure
that he will be able to ligquidate those certificates prior to
maturity, upon forfeiture, for the amount of the bond regquired.

(c) Letters of credit shall be subject to the following
conditions:

1. The letter may only be issued by a bank orgeanized or
authorized to do business in the State of West Virginia;

2. Letters of credit shall be irrevocable during their
terms. The direeterCommissioner may approve the use of letters
of credit as security in accordance with a schedule approved with
the permit. Any bank issuing a letter of credit for the purposes
of this paragraph shall notify the direeterCommissicner in
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writing at least ninety (90) days prior to the maturity date of
such letter of credit cor the expiration of the letter of credit
agreement. Letters of credit utilized as securities in areas
requiring continucus bond coverage shall be forfeited and
collected by the Cffice of Attorney General, if not replaced by
other suitable evidence of financial responsibility at least
thirty (30) dayvs before the explratlon date of the letter of
credit agreement;

3. The letter must be payable to the Bepartmeat-eof-Natural
Reseurees Department of Energy in part or in full upon demand and
receipt from the direesterCommissioner of a notice of forfeiture;

4. The direeiterCommissioner shall not accept a letter of
credit in excess of ten percent (10%) of the bank's capital
surplus account as shown on a balance sheet certified by =a
Certified Public Accountant;

5, The direetorCommissioner shall not accept letters of
credit from a bank for any person, on all permits held by that
person, in excess of three times the company's maximum single
obligation as provided by State law:;

6. The direeterCommissioner shall provide in the indemnity
agreement that the amount shall be confessed to Jjudgment upon
forfeiture; and

7. The bond shall provide that:

A. The bank will give prompt notice to the permittee and the
directorCommissioner of any notice received or action filed.
alleging the insolvency or bankruptcy of the bank, or alleging
any violations of regulatory reguirements which could result in
suspension or revocation of the bank's charter of license to do
business; -

B. In the event the bank becomes unable to fulfill its ,
obligaticns under the letter of credit for any reason, notice _
shall be given immediately to the permittee and the '
direetorCommissioner; and

C. Upon the incapacity of a bank by reason of bankruptcy,
insolvency or suspension or revocation of its charter or license,
the permittee shall be deemed to bea without bond coverage in
violation of section %211 of the Act. The direeterCommissioner
shall issue a notice of wviclation against any operator who is
without bond coverage. The notice shall specify a reasonable o
period to replace bond coverage, not to exceed ninety (90) days.
During this period the direecterCommissioner shall conduct weekly
inspections to ensure continuing compliance with other permit
requirements, the regulatory program and the Code of West
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Virginia.  Such notice of violation, if abated within the period
allowed, shall not be counted as a notice of violation for
purpcses of determining a "pattern of willful violations" and
need not be reported as a past wviolation in permit applications.
If such a notice of violation is not abated in accordance with
the schedule, a cessation order shall be issued.

(d) The estimated bond value of all collateral posted as S
bond assurance under 4H.3.(b)(c) and (d) shall be subject to a
margin bond value to market value ratio as determined by the
direectorCommissioner. This margin shall reflect legal and
ligquidation fees, as well as value depreciation, marketablllty
and fluctuations which might affect the net cash available to the
directeorCommissioner in performing reclamation. The bond value
of collateral may be evaluated at any time, but shall be
evaluated as part of permit renewal. In no case shall the bond
value exceed the market value.

4H.4. Escrow Bonding.

(a) The direeterCommissioner may authorize the operator to
supplement a bonding program through the establishment of an
escrow account deposited in one or more federally insured
accounts payable on demand only to the direeterCommissioner or
deposited with the direeterCommissioner directly. Contributions
to the account may be based on acres affected or tons of coal
produced or any other rate approved by the direetsrCommissioner.
In all cases, the total bond including the escrow amount, as
determined by the direeterCommissioner in the bonding schedule,
shall not be less than the amount required under section 2zZ1ll of
the Act.

‘(b) Escrow funds deposited in federally insured accounts
shall not exceed the maximum insured amount under applicable
Federal insurance programs such as by F.D.I.C. or F.S.L.I.C. -

(c) Interest paid on an escrow account shall be retained in
the escrow account and applied to the bond value of the escrow
account unless the direetexCommissioner has approved that the
interest be paid to the operatocr. In order to qualify for
interest payment, the operator shall reguest such action in
writing during the permit application process.

(d) Certificates of deposit mav be substituted for escrow
accounts upon approval of the direeterCommissioner.

4H.5. Self-Bonding.

tay-The-director-may-aecept-a-setf-bond-from-the-appiicant
wnder-the-£fotleowing-conditionss
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----- I-~-Fhe-appiicant~ghati-designate-the-name-and-addrezs-of-a
suttpkie—-agent-to-receive-gervice-ef-precegs-in-the-gtate-where
the-surface-goat-mining-eperation-is-tecsateds

————— 2v-—~Fhe-appiicentr-or-the-appiiecantla-parent-ergantzation-in
the-event-the-appiicant-ig-a-gubsidiary-corperationy-has-a-nek
worth-—-gertified-by-g-certified-publie~aceountant;-cf-no-tess
than-gix-£6y-timegs-the-totai-ameunt-of-getf-bond-obligationz-cn
ari-permitg-izsued-to-the-appiiecant-in~the-United-States-for
surface-geai-mining-gnd-reelamaticn-operationsy

————— 2r---Fhe-appilicarnt-granta-ithe-dirasector-a-mortgage-sr-geaurity
interest~in-repk-ar-persenai~preperty-tocated-in-the-state-which
shati-have-a-fair-market-valiue-eguat-to-er-gregter-than-the
obiigation-ereated-under-the-indemnity-agreements

----- 4---Fha-instrument-greating-gueh-mertgage-er-gsecurity
interest-shati-vest-sueh-interest-in-the-Bepartment-ef-Naturaz
Regoureceg-so-as-te-secure-the-right-and-power-in-the-diraectar-to
irmediatety-attach-saitd-property-concurrent-with-the~issuance-ef
a-potice-of-forfeitture-and-te-seii-er-otherwige-digspese-of-the
preperty-by-a-pubiie-and-teo-estabiish-the-Bepartment-of-Naturazl
Regoureces-ags-the-gole-zegured-ereditor-with-regpeet-to-sueh
preperty;-se-as-te-aggura~-the-direetor-gf-a-preferred-etaim-over
aiti-sther-erediters~in-cagse-of-bankrupteyr--Fer-ctaszeg-of
preperty-with-respest-to-which-a-preferred-elatm-cannst-be
maintained-ageinst-subseguent-bona-fida-purchasers-fer-value
under-the-Uniferm-commeretal-coder~the-instrument-shalti-reguire
pegsessiten-of-the-property-by-the-directer--~-Fhe-preoperty-subkieect
to-the-gecurity~interest-zhalti-not-be~subject-to-any-cenfiigting
er-prisr-geeurity-intereats--Phe-instrunernt-erenting-the-interest
in-reat-property-shaii-be-recorded-as-authorized-for-fee
tpieregtav--The-itngt=ument~ereating-the-security-interest~-in
perseral-preperty-shaii-be-recorded-in-aceordanee-with;—and
etherwige-eonform-foy-the-raequiremente-of-the-~-Uniferm-Commereiazl
Code-for-perfecting-a-gecurity-interegst-in-the-gtater--In-grder
for-the-director-te-evatuate-the-adegquaey-of-the-property-offered
te-submit~a-gschedule-of-the-real-er-personal-property-whickh-wiik
be-predged-te-secure-the-obitgatieons-under~the~indemnity
agreemnentr--The-scheduie-shazi-treiudes

Ar—--A-degeriptien-eof-the-propertys

Br-~-The-value-ef-the-propertyr--Fhe-preperty-ghaii-be-vaiued-at
fair-market-valiue-ag-determined-by-an-appraisat—condueked-by
gppraisers-appeinted-by-the-director---FThe-appraigsat-shaii-be
expeditiousty-made-and-a-ecopy-thereof-furnished-to-the-director
anrd-the-permitteer--Phe-reasenabie-expense-of-the-appraisai-shat:
be-borne-by-the-permitteesr-and
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€=~-Proof-of-the-mertgager-s-pegsegsieon-ofy;-and-titie-tar-the
unepeumbared-reat-progperty-within-the-state-which~ia-effered-£e
segure-the-ebliigations-urder-the-bondr--Such-preef-shalii-inciuder

----- tiy-TE-the-itnteregt-arigeg-under-a-Federat-or-State-teaser-a
staftug-report-prepared-by-an-attorneyr-satigfaetery-teo—-the

director~ag-~diginteregted-and-competent-te-se-aevatuate-the-aagets

and-ar~affidavit-froem-the-owner-in-fee-egtaebiizshing-that-the
leagseheoid-eould-be-trangferred-~te~the-director-upeon-forfeitures

————— £23-If-titre-is-LIn-Feel,;-a-titte-certificakte—-or-gsimitar
evidenee~cf-titie-~and-encunbrarces-prepared-by-an-abstract-office
avthorized-to-trangact-businesgg-within-the-gstate-and-gatigfacktery
to-the-direeters-and

————— £33-FThe-propaerty-shaii-net-ineiude-~any-tands-in-the-precess
ef-being-minedr-raciaimed-or-the-gubjeet-of-this-appiieatiens
The-eperater-may-offer-any-iand=z-the-keond=-fer-whieh-have-been
releagsedr--Ia—-additionrr-aay-tand-used-as- seeuft%y cshaii-net-be
miped-whitew-it-ta-~geeuritys

Br--FProeof-that-the-persen-granting-the-seeunrity-interest-heids
pesgessien-efs-apd-title-to--pergsenai-preparty-within-the~gtate
which-ig-offered-to-gecure-the-okbiigation-of-the-permittee~under
the-bend---Evidence-of-such-ownership-shai-be-submitted-tn-a
form-gsatisfactery-te-the-direetors--Fhe-persena:- pfeperty-effered
ahati-nest-inetudes

-=~-—=ti}-Property-in-which-a-seeurity-interest-ig-heid-by-any
persens ’

----- 62} Fixturass

-~---63% -Seads~whieh-the-operateor- se&is—tnuﬁhe—eféinafy eourse- e£
hig-er-her-businesss ;

————— t4)-Seeurities-which-are-not-regetiabte-bends-of-the-United
Statez-Covernment-or-generat-revenue-bonds-ef-the~-States-or

----- £Sy~Certificptes-cf-deposit-which-are-not-federaiy-insured
er—-are—igsyued-by-a-depositery-that-ig- unaeeeptab&e -to-the
direstors

-57-~The-appiieantr-er-the-appiteantlis-parent-organization-in-the
event-tha-appiicant-is~a-gubsidigry-ecorperatieny~ashat-have
demernzstrated-to-the-satiafretion-of-the-directer-a-histery-of
finameiat-seiveney-and-continpuous-operatien~ag-a-businesg-entity
for-ten-{i83-yvears-prier-to-filting-the-appiteationy~~-For-purpeses
ef-this-paragraph;-such-demonstratien-shalii-ineiude~a-finanetaz
atatement-in-gufficient-detaii-to-atieow-the-direetor-to-determine
whether-it-ig-reagenabla-te-predict-from-the-ewnership-patterns
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and-finaneipt-higteory-of-the-appiicant-that-it-witi-be
fipnanezaiiy-ecapabie-pf-compieting-ati-reciamation-reguirements
througheout-the-itife-of-the-gurface-eopt-mining-and-reetamation
eperationr—--Such-statement-shatl-~inciuder-at-the-mEnimums

————— Ar-—identificatien-ef-cperaters

————— £1y~-Fer-cerperationssr~naner~addresgr-tetephone-numbersy;-gtate
ef-incorporation--prineipai-pitace-of-businegsgsy-prineipat-effiece
tn~the-state-where-the-operation~ig-iecated;-the-Rame;-titie-and
avtherity-ef-persons-siganing-the-appiicationr-and~a—-ataterment-af
autherity-to-de-businecas-itrn-the-gtatae-where-tha-operatien-is
teeated+-and

----- ¢23-For-alit-other-formz-of-business-enterprisesr-name-
address-and-tetephone-number-and~gtatement-ef-how-the-enterprise
ta~erganized,;-taw-of-the-state-dnder~which-it-tga-formeds-ptace~-of
busineassy-reltatiership-and-auktherity-of-the-person-sigring-the
applicatien,—and-pripneipat-office-in~the-gtate~whare-the
operatien-ig-iceateds

----- Br--Eatimated-amount-of-bond-tikely-teo-be-required-aftex
appreva:-eof-the-permits

—-————Es--Higtery-of-other-bends-precured-by-the-eoperator-£fer
mintng~operatiens-in-any-stake~ineindings:

————— fiy-Names—-ef-suretiegr-if-any;-for-outstanding-bendas
——=--—¢t23-Ameunts-of-outstanding-bendss
--——jf3%—Name—ef-any—sufe%y-whieh-éenied—any—benéf-ané
————— t4)-Unsatigfied-etatm3-agatnst-any-bends

————— Br--Brief-chronotogicat-histery-ef-business-operations

condueted-within-the~tagt-ten-¢10y-years,-inetuding-information
shewings : -

----- fi)-Centinveus-operation-fer-the-ten-£10}-year-peried  ~and
----- ¢23-Fhe-jurisdietion-within-which-each-operation-hags-been
ecnducteds ,

Ex--A-finanectal-gtatement;-ineludings

----- €1)-Audited-finpneiali-gtatemente—-prepared-and-certified-by-a
diginpterested-independent-ecartifiad-pubiie-acceuntants--A11
statements-ghaii-be-prepared-foitewing-generatiy-aceepted
prineipies-of-accounting-ard-skaix-irezudes
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—————— i~-A-commen-3ize-comparative-baianee-sheet-which-shows
agsets;-Iiabitities-and-ownerls~equity-for-the-praeceding-ten~£103
vaegr-perzedr--Phe-director-shati-have-the-digerekien-to-inerease
thig-length-of-time-to-any-pertod-whieh-is-necesgary~-te-gshoy
finaneiat-goivenay-and-eentindeug-eperationr--Fha-commen—-gsize
ecmparative-baltapnee-sheet-shati-be-detarted-with-regard-teo .
owWRerls-egquity--especiativ-retained-earningsy-go~ag-te~gat-foxrth
a~geriteg-ef-retained-ecarnings-gtatemaents-shoewing~the-changes-that
have-ecegurred-in-~retained-earnings-during-the-reguired-period-ef
timay -

------ fi--A-compen-size-cemparative-ineome-statement-which-shews
ari-reverues-and-expenses-fer-the-preceding-ten-{+103-vyear-peried
or-for—guch-Ionger-time-ag-tg-regquired-for-the-cemmon—-sige
ecmparative-baltaree-gheets

—————— tif--A-gtatement-ef-the-gperaterlig-working-capitat-and-an
anatrysig-of-gggets-gnd-tickbilitiegs-which~shaii-ineliude~the
fotzowing-caltentation-fer-each-year-gevered-by-the-common-sice
comparative-batanee—-csheet-and-tnecome-statement-and-a~seheduie
shewing-the-pereentage-of-careh-etassification-cf-eurrent-assets
to-totat-current-asgetst-the-enrrent-~ratitos-the-aeid-test-ratiar
the-tiguidity-raktiosr-the-azsset-ratier-ard-the-return-en
investment+

------ tv-—In-additieon-to-the-abever-ait-ratiss-must-be-eatediated
with-the-bond-ameunt-added-to-the-operaterlg-eurrent-or-total
ttabtiitiess-and

—————— v--A-ratie-of-the-eperatorig-capitat-assets-subjest-te-a
mertgage-or-seecurity-interest-te-thege-itabitities-te-which-the
assetz-are-subjects--Tf-the-offer-gf~real-property-or-coizateraz
f£or-the-bBond-wiitl-aiter-thig-ratie;-this-shaii-be-z:Iugtrateds

————— ¢t2y-A-gatigfactory-basis-to-cempare-ati-ratios-submitted
pursuant-te-teltiy-abeves

----- £23y-Fhe-director-shalii-haeve-the-right-teo-echatienger-prohibit
er-preserike-the-inciugion~-of-apny-speeifie-+tem-or-the-vatue
thereof-withip-any-ef-the-abeve-statemrentg-er-ratioegrs~-Ef-the
vaiue-ig-ehalienged--the-direeter-ghati-require-gp-appraiser-er
appratsers-to-value-the-itemr-~Any-such-appraisat-shati-be
expeditiousiv-mader-and-a-eopy~-theraecf-furnished-to-the-direeter
and-the-permittees~-The-expense-of-the-appraiserg-shati-be-berne
by-the-operaterr--Final-deterningtion-cf-the-ttem-under-apprazsazx
shail-be-made-by-the-director-kbased-upen-the-evidence-of-market
valtue-submitieds

—————¢43-pA-finai-determination-by-an-independent-certified-public
aeceuntant-regarding-the~eperatoris-abilitty-to-gatisfactority
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meet-ati-obitigationa-and-eceata-under-the-proposad-reciamation
ptan-for-the-iife-of-the-miner-and

----- £53-If-the-directer-deems-neecessaryr-evidence-of-fingnetal
regpeRgibitikty-through-tetters-ef~-credit-~or-a-rating-of
Segurttieg-igsued-to-the-applicant-by-a-recognized-nationaz
seeuritieg-rating-companys

----- Fr--A-statement-iisting-any-liens-fited-on-the-assets-ef-the
permittee-or-gppiicant-in-any-3urigdietion-ir-the-United-States;
actiens-perding-er-judgments-rendered-withir-the-zast-ten-{t167
vearg-ggairgt-the-permittee-er-appticant-but-not-gatigfied;-and
petiticng-or-geftions-in-bankruptey-incliuding-actionz-for
reerganizatitenr---Each-sueh-iienr-action-petition-or-sjudgment
ghati~be-identified-by-the-named-partiesy;-the-jurigdietion-in
which-the-matter-was-f£filedr--and-the-casey-fite-agnd-£inat
dizpesition-er-eurrent-statug-of-any-action~-gtili-pendingsr-arnd

————— s——A-statement-iigting-any-notices~igsued-by-the-Securities
and-Exehange-€ommissten-er-preoeceedingg-tnttiagted-By-any-party
arieging-a-faiiure-to-compty-with-any-pubiite-~-diseciogure—eor
reporting-reguirenent-under-the-seeurities—~taws-ef-the-Ynited
Stategr--Sueh-gtatenent-shati-inciude-a-summary-ef-each-such
attegationr-itneiuding-the-dater-the-reguirerment-atteged-to-be
vietatedr-the-party-making-the-atiegatienr-and-the-dispesition-er
eurrent-gtatus-thercof _

{a) Definitions. For the purposes of this section only:

{1) Current liabilities means obligations which are
reasonably expected to be paid or ligquidated within one (1) year
or within the normal operating cvcle of the business. }

(2) Fixed assets means plants and egquipment, but does not
include land or coal in place.

(3) Liabilities means obligations to transfer assets or )
provide services to other entities in the future as a result of
past transactions. - ' ' '

{4) Net worth means total assets minus total liabilities
and is equivalenit to owners equity.

(5) Parent corpecration means ccrperation which owns or
controls the applicant.

(6) Tangible net worth means net worth minus intangibles
such as goodwill and rights to patents or royalties.

=
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() The Commissioner may accept a self-bond from an

applicant for a permit if 2ll of the following conditions are met
by the applicant or its parent corporation guarantor:

(1) The applicant designates a suitable agent to receive
service of process in the State where the proposed surface coal
mining operation is to be conducted.

(2) The applicant has been in continuous operation as a
business entity for a pericd of not less than five (5) vears.
Continuous operation shall mean that business was conducted over
a period of five (5) years immediately preceding the time of
application. o | ) ]

A. The Commissioner may allow a joint venture or svndicate
with less than five (5) years of continuous operation to gqualify
under this requirement, if each member of the joint venture or
syndicate has been in continuoug operation for at least five (5)
years immediately preceding the time of applicaticn. . .

B. When calculating the period of continuous operation, the
Commigsioner may exclude past periods of interruption to the
operation of the business entity that were bevond the applicant's
control and that do not affect the applicant's likelihood of
remaining in business during the proposed surface coal mining and
reclamation coperations. m

(3) The applicant submits financial information in
sufficient detail to show that the applicant meets one of the
following criteria:

A. The applicant has a current rating for its most recent
bond issuance of "A"™ or higher as issued by either Moody's
Investor Service or Standard and Poor's Corporation;

B. The applicant has a tangible net worth of at least 810
million, a ratio of %fotal liabilities to net worth of 2.5 times
or less, and a ratio of current assets to current liabilities of.
1.2 times or greater: or

C. The applicant's fixed assets in the United States total
at _least $20 millicon, and the applicant has a ratio of total
liapilities to net werth of 2.5 times or less, and a ratic of
current assets to current liabilities of 1.2 times or greater.

(4) The applicant submits:

A. Financial statements for the most recently completed
fiscal yéar accompanied by a report prepared by an independent
certified public accountant in conformity with generally accepted
accounting principles and containing the accountant's audit

4%
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opinicon or review opinion of the financial statements with no
adverse opinion;

B. Unaudited financial statements for completed gquarters in
the current fiscal year; and

C. Additional unaudited information as requested by the k 7
Commisgicner. - ] -

(c) The Commissioner may accept a written guarantee for an
applicant's seif-tond from a parent corporation guarantor, if the
guarantor meets the conditions of paragraphs (b){1l) through
{b)(4) of this section as if it were the applicant. Such a
written guaféﬁféé"shali'ﬁé referred to as a "corporate
guarantee.” The terms of the corporate guarantee shall provide
for the following:

(1) If the applicant fails to complete the reclamation
plan, the guarantor shall do _so or the guarantor shall be liable

under the 1ndemn1tz agreement to provide funds to the

Commissicner sufficient to complete the reclamation plan, but nct
to exceed the bond amount.

(2) The corporate guarantee shall remain in force unless
the guarantor sends nctice of cancellation by certified mail to
the applicant and to the Commissicner at least ninety (9C0) days
in advance of the cancellation date, and the Commissioner accepts
the cancellation.

(3) The cancellation may be accepted by the Commissioner if
the applicant obtains suitable replacement bond before the
cancellation date or if the lands for which the self-bond, or
porticn thereof, was accepted have not be disturbed.

(d) For the Ccmmissioner to accept an applicant’'s self-
bond, the total amount of the outstanding and proposed self-bonds
of the applicant for surface coal mining and reclamation
operations shall not exceed twenty-five (25) percent of the
applicant's tangible net worth in the United States. For the
Commissioner to accept a corporate guarantee, the total amount of
the parent corporation guarantor's present and proposed self-
bonds and guaranteed self-bonds for surface coal mining and
reclamation operaticns shall not exceed twenty-five (25) percent
of the guarantor's tangible net worth in the United States.

(e) If the Commissioner accepts an applicant's self-bond,
an indemnity agreement shall be submitted subject teo the
follewing réegquirements:

(1) The 1ndemnlty agreement shall be executed by all
persons and parties who are to be bound by it, including the
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parent corporation guarantor, and shall bind each jointly and
severally. ; ) .

(2) Corporeticns applyving for a self-bond or parent
corporations guaranteeing a subsidiary's self-bond shall submit
an indemnity agreement signed by two (2) corporate officers who
are authorized to bind the corporation. A copy of such ,
authcrization shall be provided to the Commissioner. o 5

+

(3) If the applicant is a partnership, joint venture, or
syndicate, the agreement shall bind each partner or party who has
a beneficial interest, directly or indirectly, in the applicant.

(4) Pursuant to the West Virginia Energy Act, 22A-3-17(b),
the applicant or parent corporation guarantor shall be reguired
to complete the approved reclamation plan for the lands in
default or to pay to the Commissiconer an amount necessary to
complete the approved reclamation plan, not to exceed the bond
amount. If permitted under State law, the indemnity agreement,
when under forfeiture, shall operate as a judgment against those
parties liable under the indemnity agreement.

(f) The Commissioner may reguire self-bonded applicants and
parent guarantors tcoc submit an update of the information reguired
under paragraphs (b){(3) and (bl)(4) of this section within ninety
({20) davg after the close of each fiscal vear following the
issuance of the self-bond or corporate guarantee.

(g} If at any time during the period when a self-bond is
posted, the financial conditicns of the applicant or the parent
corporation guarantor change so that the criteria of paragraphs o
(b)(3) and (d) of this section are not satisfied, the permittee
shall notify the Commissicner immediately and shall within ninety
(80) days post an alternate form of bond in the same amount as
the self-bond. . . -

6.A. The indemnity agreement has been executed by the
applicant, and said agreement has alsc been executed by the
following: :

(1) If a corporation, two corporate officers who are
authorized to sign the agreement by a resolution of the board of
directeors, a copy of which shall be provided;

(2) To the extent that the history or assets of a parent
organiZzation are relied upon to make the showings of this part,
the parent organization and every parent organization of which it
is a subsidiary, whether first-tier, second-tier, or further
removed, in the form of (a) above:
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(3) If a partnership, all of its general partners and their
parent organization or principal investors; and

(4) If a married individual, the applicant's spouse.

B. The name of each person who signs the indemnity agreement
shall be typed or printed beneath the signature. Any person who
occupies more than one of the specified positions shall indicate
each capacity in which he or she signs the indemnity agreement;

C. The indemnity agreement shall be a binding obligation,
jointly and severally, on all who execute it; and

D. For purposes of this Paragraph, principal investor or parent
organization means anyone with a ten percent (10%) or more
beneficial ownership interest, directly or indirectly, in the
applicant;

7. If at any time the conditions upon which the self-bond
was approved no longer prevall, the direeterCommigsioner shall
reguire the posting of a surety or collateral bond before mining
operations may continue. '

4H.6. Combined Surety/Escrow Bonding.

(a) The direecterlommissioner may accept a combined
surety/escrow bonding schedule provided that:

1. A surety bond payable to the direeterCommissioner is
posted in the amount determined under Chapter 2822A, Article 63,
Section 2211 of the Code of West Virginia for reclamation of each
successive increment; and

2. An interest-bearing escrow account, payable to the
difreeterCommigssicner with a predetermined deposit amount and -
fregquency, is established.

{b) Conditions of the combined surety/escrow bonding method shall
be as follows:

l. Surety bond

A. The term of the surety bond shall be not less than two
(2) years.

B. The amount of the surety bond shall always be sufficient
to cover the difference between the escrow balance and the total
reclamation cost.

g
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C. The surety bond may be reduced in amount, but the
liability remaining shall depend on the escrow-deposit rate which
shall be subject tc provisions of 4H.4. and 4H.5.

D. The surety bond shall be noncancelable by the surety
during the hond term.

E. Surety bond coverage may be released by the
direetsrCommissioner without applving the bond-release criteria
of the act and Section 4I of these Tregulations, at any time
during the bond term, provided provisions of paragraph (b}(2}(E)
of this subsecticn are met or_ are in accordance with the
provisions of bond replacement under 4H.4.

F. The surety bond is subject to the conditions of bond
forfeiture including noncompliance with the escrow-account
provisions of paragraph (b)(2) of this subsection.

2. Escrow account.

A. The terms and conditions of the escrow account shall be
developed jointly by the operator, surety and
direetorCommissioner. For the purposes of this section, the
development of the escrow account shall be based on a production
basis in an amount not less than that reguired to make the escrow
account equal to or greater than the bond requirement within the
term of the surety bond as agreed on jointly by the operator, the
surety and the direecterCommissicner. Depogits to the escrow
account by the operatcocr shall be made monthliy and so reported to
the direeterCommissicner. Failure to make deposits on schedule
shall be just cause for action by the direeterCommissioner.

B. A certified escrow-account balance statement shall be
provided quarterly to the surety and the direetexCommissioner.

C. Provisions of the escrow account shall be in accordance
with subsecticon 4H.4. of theses regulations.

D. The escrow account shall be subject te the bond-
forfeiture.

E. The escrow-account balance shall egual the initial bond
amount, plus any adjustments reguired by paragraph (b)(2)(a), of
this subsection one hundred twenty (120) days prior to surety-
bond termination, unless the total bond amount regquired has been
previcusly reduced through the bond-release procedures.

{c) Provisions of the Act and Section 4I of these
regulations may be applied to both surety and escrow-bond
coverage during the bond term.
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(d) The surety-escrow combination may be repeated
successively or amended during the term by replacing the escrow
account with a surety bond, and reestablishing the escrow terms
and deposit rate, subject to direekerCommissioner approval.

4H.7. Incremental Bonding.

(a) When the applicant elects to bond in increments as
specified in the Act, the following conditions shall apply:

1. A cumulative bond schedule listing the areas covered by
the bond and the sequence for. release ©f acreage as it progresses
through wvarying reclamation phases and for the addition of other
acreage as it is affected. The amount of bend reguired to obtain
a permit shall include the full reclamation c¢ost of the initial
area being affected:;

2. When the applicant elects to "increment” the amount of
the performance bond during the term of the permit, he shall
identify the initial and successive incremental disturbed areas
which shall be indicated on the proposal map and made part of the
preplan and shall specify the proportion of the total bond amount
reguired for the term of the permit which will be filed prior to
commencing operations on each incremental area. The scheduled
amount of each performance bond increment shall be filed in the
sequence approved in the permit, and shall be filed with the
direeterCommissioner at least thirty (30) days prior to the
commencement of surface coal mining and reclamation operations in
the next incremental area; and

3. The amount, duration, form, conditions and terms of the
performance bond shall conform to sections 4H.3. and 4H.4. of
these regulations.

38~-2-41. Procedures, Criteria and Schedule for Release cf
Performance Bond.

4r.1. Procedures for Seeking Release or Adjustment of
Performance Bond. Bond release application and contents. The
permittee or any person authorized to act on his behalf, may file
an application with the direeterCommissiconer for release of all
or part of the performance bond liability applicable to a
particular permit after all reclamation restoration and abatement
work in a reclamation phase as defined in subsection 4I.2.(c¢) has
been completed on the entire permit area.

(a) Applications may only be filed at times or seasons that
allow the direeteorCommissioner to evaluate properly the
reclamation operations alleged to have been completed.
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(b)) The applicaticon shall include copies of letters sent to
adjoining property owners, surface cwners, local government
bodies, planning agencies and sewage and water treatment
facilities or water companies in the lccality of the permlt area,
notifying them of the permittee’'s intention to seek release of
performance bond{(s). These letters shall be sent before the
permittee files the appilication for release.

(c) Within thirty (30) days after filing the application for T
releage, the permittee shall submit proof of publication of the
advertisement required by section Z2e-6-28¢8322A-~-3-23(a) of the
Act. Such proof of publication shall be considered part of the
bond release application.

4T.2. Criteria and Schedule for Release of Performance
Bond.

(a) The direetexCommissioner may release portions of the
liability under performance bonds applicable to the permit area
following the completion of reclamation phases as defined in
paragraph (c¢) of this subsection and after giving notice to the
surface owner, or agent, or lessee of the bond release inspection
and an opportunity to participate therein.

(b) The maximum liability of performance bonds applicable to
the permit area which may be released shall be calculated on the
fellowing basis:

1. Release of an amount not to exceed sizxty percent (60%)
of the total bond amount on the increment or permit area upon
cecmpletion of phase 1 reclamaticn;

2. Release of an additicnal amount not to exceed twenty-
five percent (25%) of the total original bond amount on the
permit area upon completion of phase 2 reclamation, but in all
cases the amount remaining shall be sufficient to establish
vegetation and reconstruct any drainage structures; and

3. Release of the remaining portion of the total
performance bond on the permit area after standards of phase 3
reclamation have been attained and final insgspection and
procedures of 4I.1. have been satisfied.

(c) For the purpose of this Part:
1. Reclamation phase 1 shall be deemed to have been
completed when the permittee completes backfilling, topsoil

replacement, regrading and drainage control in accordance with
the approved reclamation plan.
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2. Reclamation phase 2 shall be deemed to have been
completed when:

A. Revegetation has been established in accordance with the
approved reclamation plan and the standards for the success of
revegetation are met:

B. The lands are not contributing suspended solids to
stream flow or runoff oUtside the permit area in excess of the
reguirements of the Act, these regulaticons and the preplan;

C. The guality of untreated water discharge is equal to cr
better than the premining water quallty dlscharged from the
mining site.

D. With respect to prime farmlands, soil productiviiy has
been returned to the level of yield as required by the Act, these
regulations and the preplan; and

E. The provisions of a plan approved by the
direeteorComuissiconer for the sound future management of any
permanent impoundment by the permittee or landowner have been
implemented to the satisfaction of the dirseteorCommissioner:

3. Phase 3 reclamation shall be deemed tc have been
completed when:

A. The permittee hasgs successfully completed all surface coal
mining and reciamation operations in accordance with the approved
reclamation plan sc that the land is capable cof supporting any
postmining land use approved:;

B. 'The permittee has achieved compliance with the
requirements of the Act, these regulations and the preplan; and

C. The applicable liability period under Chapter 26,2224
Article 83, Section ¥312(b)(20) of the Act has expired.

4I.3 Bond Release Procedures, Criteria and Schedule. For
operations where cocal removal or processing was completed pricr
to September 22, 1982 and a permanent program permit not issued
pursuant to the provisions of 26~6-922A-3-8;

(a) Upon satisfactory completion of backfilling and grading
requirements, bond amounts not in excess of seventy-five percent
(75%) of the total beond may be released upon approval of the
directerCommigsioner. Provided, that a minimum of two hundred
fifty dollars ($250) per disturbed acre or five thousand dollars
(85,000), whichever is greater, shall be retained until
satisfactory establishment of vegetation.
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(b) Release of the remaining bond may be obtained upon
completion of a minimum eighteen (18) months waiting period after
final planting and satisfactory establishment of a permanent -
vegetative cover, provided that the gquality of the untreated
water discharge is egual to or better than the premining water

quality discharged from the mining site.
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38-2-5A. Reqguirements of a Notice of Intent to Prospect.

5A.1. Notice of Intent to Prospect - Less than two hundred
£ifty (250) tons. The Notice of Intent shall be filed in
triplicate using forms prescribed by the direeterCommissioner in
clasp-type binders and shall contain the following:

(a) A map egquivalent to a United States gecological survey
topographic guadrangle map {(scale 1"=2,000') showing the
following information:

1. The surface and mineral owners of the tract(s) and
property lines within the area to be prospected;

2. The quadrangle title with a north arrow;
3. Clearly indicate the name(s) of the receiving stream(s):;

4. Show by proper markings the approximate location of the
cropline(s) and name of the seam(s);-ard

5. Show the number of acres to be disturbed and their
approximate location; and-

6. The location of critical habitats of any endangered or
threatened species listed pursuant to the Endangered Species Act
of 1873. .

(b) In addition to the map the Notice shall include the
following information:

1. Name, address and telephone number of the operator
filing the Notice of Intent and an indication of whether or not
the operator is a corporation, partnership, or individual;

2. Name, address and telephone number of the person who
will be present and responsible for conducting prospecting;

3. Location of the operation {(county, magisterial district
and nearest post office)};

4. Anticipated date of commencement and completion of any
disturbance; :

5. An indication of whether or not the operator or any
person, partnership or corporation associated with the operator
now have on file or have ever had on file a prospect bond
associated with a prospect permit or Notice of Intent to Prospect
in West Virginia. If yes, then a list of all prospect permits
and Notices of Intent to Prospect must be included, together with
an indication of their current reclamation status:




6. Source of legal right to enter and conduct operations:

7. An indication of whether or not the applicant or any
subsidiary, affiliate, person, partnership, association, trust,
or corporaticn controlled by or under commen contreol with the
operator has ever had a prospect bond or surface mine bond
forfeited in West Virginia. If wyes, an explanation should be
attached;

8. The name, title, and address of every office, partner,
or directerfommissioner of the operator, teogether with all 7
persons owning ten percent (10%) or more of any class of stock of
the cperator; and

G. A reclamation plan which includes the following:

A. The method of prospecting:;

B. The method for controlling runoff and sedimentation;
C. The method of regrading:;

D. A plan for revegetation;

E. The methed for sealing, casing or otherwise managing
prospecting holes, kore heoles, wells or other exposed underground
openings created during the prospecting;

F. The method of constructing and/or utilizing roads;

G. A performance bond in the amount of five hundred dollars
{8500) per acre or fracticon thereof, in accerdance with Section
4H of these regulations; and

H. A notarized signature of a principal officer of the
operator indicating that the information contained in the Notice
is true and correct to the best of his knowledge.

5.A.2. Notice of Intent to Preospect - Greater than two
hundred fifty (250) Tons. If prospecting will remove 250 tons or
more of coal, then the Notice of Intent to Prospect shall include
the following in addition to the requirements of 5H5A.1.

(a) The estimated amount of coal to be removed and a
description of the method to be used to determine these amounts;

(b) The reason why more than twoe hundred fifty (250} tons is
necessary in assessing the coal resources or making feasibility
studies and a statement of how the cczl removed will be used.
Commercial sale of coal under this subsection is allowed for test
purposes only;
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(c) A map in accordance with paragraph 3G.2. o©of these
regulations. The map required under 5A.1.(a) may be deleted as
long as all required information of that paragraph is shown on
the map propocsed in accordance with 3G.2.;

(d) A copy of the legal ad published once in a newspaper of
general circulaticn in the county where prospecting will occur.
The ad shall contain the following:

1. The name and business address of the operator;

2., The date of the filing:;

3. The address of the regulatory autherity where those
whose interest is or may be adversely effected may submit
written comments:

4. The closing date of the comment period:

5. A description of the general area of exploration:

6. A statement that an excess of two hundred fifty (250)
tons will be removed;

7. The purpose for removing more than two hundred fifty
{250) tons:; and

B. An estimate of the total tonnage to be removed.

The public comment pericd shall be not less than fifteen
(15) days and the direeterCommissioner shall not give his
approval to this operation until after the close of the public
comment period,.

(e) The name, address, and telephone number of the
applicant's representative who will be present and responsible
for conducting the exploration activities;

(£) An estimated timetable for conducting and completing
each phase of the exploration and reclamation;

(g} A description of any endangered or threatened species
identified within the prospecting area.

{h) A descripticon of cultural or historical resources listed
or known to be eligible for listing on the National Register of
historic places and known archaeological sites.

5.A.3. Approval of Notice of Intent to Prospect - Greater
than two hundred fifty (250) Tons.




(a) the direeterCommissioner shall approve a complete and
accurate application for. coal exploration filed in accordance
with this part if he finds in writing that the applicant has
demonstrated that the exploration and reclamation described in
the application will be completed in accordance with this section
and nct jeopardize or adversely effect any environmental
rezources to be described in the application.

(b) The direecterfommissioner shall provide notification in
accordance with 30.5.

{(c) The direeterCommissioner shall provide for review in
accordance with section zZ8-6- 2422A £4-2 and 28-6-2522A-4-3 of the
Act.

38-2~-5B. Performance Standards.

5.B.1l. Applicability. This section governs the use of
driiling or excavating equipment in an area not covered by a
surface mining permit for the purpose of removing the overburden
or to determine the location, quantity or quality of a natural
coal deposit, or to make feasibility studies, or for any other
purpoge; provided, however, that upeon an affirmative
demonstration that drilling operations are to be conducted solely
for taxation or highway construction purpecses, such drilling
shall be exempted from this section by the diresterCommissioner.

5B.2. Prospecting Roads.

(a) All roads shall be utilized or constructed in a manner
that will centrol or prevent erosion and siltation or damage to
fish or wildlife or their habitat or public or private property.

(b} All roads must be reclaimed or rehabilitated to a
condition equal to or better than their preprospecting condltlon.
Where a road will permanently remain after prospecting
activities, the construction, maintenance and stabilization
shall be governed by Section 4A of these rules and regulations.

(¢) Vehicular travel on other than established graded and
surfaced roads shall be limited by the person who conducts
prospecting to that absolutely necessary to conduct the
prospecting. Travel shall be confined to graded and surfaced
roads during pericds when excessive erosicn, damage to vegetation
or rutting of the land surface could result.

SB.3. Blasting. Blasting is prohibited on prospecting
operations unless otherwise approved by the direeterCommissionsr.
Any blasting approved must be conducted in accordance with
Section 4cC.
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5B.4. Drainage. All disturbances created by prospecting
operations shall be conducted in such a manner to prevent or
control erosion and siltation or pollution of water.
Disturbances shall be exempt from specific design and
construction criteria only if stabilization to control erosion is
achieved through alternative measures. Any excavations which
will disturb more than cne (1) acre on any site may be reguired
tec provide drainage control in accordance with section 4B of
these regulations.

5B.5. Method of Operation.

(a) All prospecting cperétions in steep slope conditicns
shall be conducted in a manner consistent with the steep slope
requirements provided for in section %312 of the Act.

(b)) The direeterCommigsiconer may limit prospecting
operationg within cone hundred feet (100') of a perennial c¢r
intermittent stream, provided, however, that roads or access
ways may be located within one hundred feet (100') of an
intermittent or perennial stream. Roads shall not be constructed
up a streambed or drainage channel or in such proximity to such
channel so as to significantly alter the normal flow of water.

(c) Each prospecting hole, borehole, well or other exposed
underground opening created during prospecting shall be cased,
sealed, or otherwise managed tec prevent acid or toxic drainage
from entering ground or surface water, or substantial degradation
of ground water quality or gquantity.

(d) All toxdic or acid-forming materials encountered while
prospecting shall be handled in accordance with the requirements
of section 6B.5.(b) of these regulations.

(e) All facilities and eguipment shall be removed from the
prospecting area when they are no longer needed. -

(f) Topgoil shall he removed, stored and redistributed on
disturbed areas as necessary to assure successful revegetation.

{g) All areas disturbed during prospecting operations shall
be regraded to approximate original contour within three months
of initial disturbance unless reclamation has bkeen waived
pursuant to receipt of an appropriate surface mine application
number (SMA), provided, however, that reclamation cannot be
delayed more than one (1) year from recelpt of a surface mine
application number.

(h) All disturbed areas must be revegetated in a manner
consistent with Section 4F.l1. of these regulations.
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5B.6. Bond Release. The performance bond or other
securities accompanying a notice of intent shall be released
upcn satisfactory regrading and establishment of a permanent
species vegetative cover. All applications for bond release
shall be accompanied by a final map in accordance with subsection
3C showing the total disturbed area of the prospecting operation.

5B.7. Notice on Site. All operators conducting prospecting
activities shall, while in the prospecting areas, have in their
possession, a copy of the written approval or notice of intent
for such activities issued by or submitted to the
direeteorCommissioner. . .

5B.8. Public Records. All information submitted to the
bDepartment-of-Naturat-RegeureezDepartment of Energy as a part of
the notice of intent to prospect as required in the Act and this
section of the rules and regulations shall be made available for
public inspection and copving at the nearest Reclamation Division
field office; provided, that information submitted to the
dirveetorfommissioner pursuant to this subsection as confidential
concerning itrade secrets or privileged commercial or financial
information which relates to the competitive rights of the person
or entity intended to prospect the described area shall not be
available for public examination.

5B.9. Endangered or Threatened Species. The operation
shall be conducted sc as to provide protection of endangered and
threatened species and their critical habitats as determined by
the Endangered Species Act of 1973 (16 U.S.C. 1531, et seq.) or
habitats of unique or unusual high wvalue for fish or wildlife.
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38-2-6A. Permit Reguirements.

6A.1. General. In addition to information regquired by
Secticon 3839 of the Act and that necessary to meet the
determinations required by Section 18(b)(5) of the Act, the
following general information shall be included with an
application filed on forms provided by the direeterCommissioner:

(a) Return receipts of notification to residents residing on
property contiguous to proposed permit area;

(b)) A true copy ©of the notarized affidavit of publication
and a copy of the advertisement setting forth the dates the
advertisement appeared;

{c) The location of the operation (county, magisterial
district, nearest post cffice and longitude and latitude):;

(d) The name of the coal seam or seams to be mined; and

(e) Information on the type of bond to be filed and whether —
or not incremental. bonding will be used.

6A.2, Hydrologic Information and Analysis. The application
shall contain a statement describing the probable hydrologic
consequences of the mining operations, betkh-en-and-off-the-mine
stte-upon the permit and adjacent areas with respect to the
hydrologic balance. Modeling technigues may be included as part
of the application. The latitude, longitude and elevation should
be shown for each surface or groundwater sampling point for base
line information. Water sampling and analysig shall be in
accordance with 0SM approved methods. All applications for
permit revisions must be reviewed by the Commiszsioner to ‘
determine whether a new or updated PHC determination or
cumulative hydrologic impacdt assessment (CHIA) should be

prepared.

(a) Base line Ground Water Information.

1. The location, ownership and use {(if any) of known
existing wells, springs and other groundwater resources including
discharges from cother active or abandoned mines within the
proposed permit and adjacent areas in sufficient numbers to allow
the applicant to make a reasonable approximation of the base line
groundwater conditions and use;

2. Water qualilty descriptions including total dissolved
solids, alkalinity, acidity, sulfates, specific conductance, pH,
total iron and total manganese; provided, that correlation data
from other monitoring which does not include one or more of the
above parameters may be accepted; provided further, that limited
validation samples may be regquired;
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3. For significant aguifers, groundwater guantity
descripticns including discharge rates or usage and depth to
water under seasonal conditions in each water-bearing stratum
above the coal seam and each potentially impacted water-bearing
stratum below the coal seam. Where deemed feasible and ,
appropriaste by the Commissioner, an operator may calculate water
usage for water status discharge determinaticn; and

4. If the determination of the probable hydrologic -
consequences (PHC) indicates that a currently used or significant
groundwater resource is likely to be adversely impacted,
additional information shall be provided on the base line
properties of the groundwater system as necessary to evaluate
such probable hydrclogic consequences or to plan remedial or
reclamation activities.

{b) Base Line Surface Water Information.
1. The name, location, ownership, and description of all

surface water bodies in the permit and adjacent areas;streams.
tnte-whieh-water-wili-be-dischargeds

2. Water quality descriptions including information on
total suspended solids, total dissolved solids, specific
conductance, pH, acidity, alkalinity, sulfates, total iron and
total manganese sufficient to demonsgtrate seasonal variation;
provided, that correlation data from other monitoring which deces
not include one or more of the above parameters may be accepted;
provided further, that limited wvalidation samples may be
reguired;

3. Water guantity descriptions including information on
seasonal flow rates, variation, and water usage; and

4., If the determination of the probable hydrologilc
consequences (PHC) indicates that a currently used or 51gn1flcant
surface water resource (including all lightly buffered streams)
is likely to be adverseiy-impaeted, contaminated, diminished, or
interrupited additional information shall be provided on the flood
flows, base flows, and other characteristics or information as
necessary to fully evaluate such probable hydrolegic conseguences
or to plan remedial and reclamation activities such as water
availability, alternative water sources, and evaluation of
suitability for both the g:emlnlng and the approved post mining
land uses.

(c) Probable hydrologic consequences assessment. The
application shall include a determination of the prcbable
hydrologic consegquences (PHC) of the proposed mining and
reclamation upon the gquality and quantity of ground and surface
water under seasonal flow conditions in the proposed permit area
and potentially impacted off-site areas. The PHC determination




shall be based on base line data (including the geclogic
description contained in 6A.3.) collected at or near the site of
the proposed operation, data representative of the site or a
combination of both. The PHC determination shall include
eztimates of the impact of the proposed operation upon water
quality, flocding or streamflow alteration and ground and surface
water availability. Remedial measures for potential water
quality or water quantity problems of local impact revealed by s
the PHC determinations shall be described or referenced. '

(d) The applicant may shall submit all available data and
analysis described in 6A.2(c)_with the application for the
cumulative hydrolegic impact assessment.

{e) In some casesg, the PHC mav serve as the CHIA if there is
no previously existing mining within that particular hydrologic
regime's impact area. Otherwise, the regulatory authority shall
perform a separate cumulative hydrologic impact assessment and
evaluation of the PHC for the permit area and PHC's found within
the cumulative impact area. This evaluation shall be sufficient
to _determine, for purposes of permit approval, whether the _
proposed operation has been designed to prevent material damage
to the hydrclogic balance outside the permit area.

EA.3. Geology. The application shall contain the following
geclogic and related information:a-deseriptien-ef-the-geoiogy-in
aeceordance-with-:0¢a+£i34-and-¢143-~and-1t¢aréiz2y-of-the-Act-£for
the-permiE-areas

(a) Ehemical-gnatyges-shails-uniegs-otherwige~-pravided-ky
the-direetor-or-by-law-or-regutatiens-be-determined-by-using
standard-procedureg-found-in~-EPA~Manuni~608;2-7Y8-084~¢Fietd-and
baboratery-Metheds-Applicabie-te-Overburden-Minegeiis)=---Sueh
anpivysis-skalti-ineiuvde-pyrefie-sulphur-in~the-gocat-geam,

(a) Geoleogic cross sections, maps or plans cof the proposed
affected area, including the actual area to be mined, prepared by
or under the direction of an certified by a person approved by
the Commissicner, showing pertinent elevaticn and location
{latitude and leongitude) of test borings or core samplings, where
required by the Commisgsioner, and depicting the fellowing . .
information: . ' ' o

1. The nature and depth of the varicus strata or overburden
including geclogic formation names and/or geologic members;

2. The elevation location of subsurface water, if
encountered, and its quality; -
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3. The nature and thickness of any coal or rider seams
above the seam to be mined;

4. The nature of the stratum immediately beneath the coal
seam to be mined;

5. All mineral crop lines and the strike and dip of the
coal to be gingg% within the area of land to be affected;

6. Existing or previous surface mining limits;

7. The location and extent ¢of known workings of any
underground mines, including mine openings to the surface;

8. Information concerning the areal and structural geology
of both the proposed permit and adjacent areas, down to the
deeper of either the stratum immediately below the lowest coal
seam to be mined or any aguifer which may be adversely impacted
below the lowest coal geam to be mined, will be included in the
permit application. Areal geology may include information such
as mapped outcrop locationsg shown on a 7 1/2 minute United States
Geological Survey {(U.S.G.S.) fopographic map, areal photographs,
and published geologic reports for the area of concern.
Structural geology may include mapped lineament traces from ‘areal
photography or topographic maps and any published structural
geologic reports for the area of concern;

9. Areal and vertical distribution of aguifers with

seasonal differences in nead and the name(s) of the stratum (or
strata) which the water is found: and

10. Location and depth of all oil and gas wells within the
proposed permit area for_both surface and underground mines.

{(b) ¥mn-the-event-that-any-part-ef-the-data-reguired-under
this-subsection~is-gveiiable~te-the-epergtor-£frem-previeous
investigatiena-ef-the-propezsed-permit-area-er-adjacent-areas-with
simitaer-characteristicg-—the~datar-rmay-be-used-in-Iteu-of
deveioprent~of-Rew-data-if-deermed-aeceptabie-by-the-director-in
writing-—-A statement of the result of test borings or core
samples from the permit and adjacent areas (if pocssible)
including:

1. The results of test borings which the applicant has made
at the area to be covered by the permit, or other eguivalent
information and data in a form satisfactory to the Commissioner
including the structural geoclogy, thickness of the coal seam to
be mined, location of gsubsurface water, if encountered, and an
analysis of the chemical and physical properties, including but
not exclusive to the sulfur content of any coal seam, the
chemical analysis of potentially acid or toxic- formlng_sectiOns
of the overburden, and the chemical analysis of the stratum lying




immediately underneath the coal to be mined: Provided, that
information which pertaing only to the analvsis of the chemical
and physical properties of the coal, except information regarding

the environment, shall be kept confidential and not a matter of
public record: ' ,

2. Lithologic logs of the drill holes; and . .

3. A detailed discussion and mapped illustration (cross
sections and/or areal) of faults, crop lines, dip/strike,
synclines, anticlines and other known geclegic structural . - )
features which have a2 bearing on the extraction of the copal -
and/or the hydreologic regime and should explain the potential
impact, if any, is anticipated. Also, within this digcussicn, a
brief description of the degree of fracturing and weathering, if
anv, noted during the exploration drilling should be included if
it is believed to have a potential influence on the extraction of
the coal and/or the hydreologic regime.

6A.4. Surface mining activities shall be designed to
protect disturbed surface areas, including spoil disposal sites,
s0 as not to endanger any present or future operations of either
surface or underground mining activities.

38-2-6B. Performance Standards.
6B.1. Signs and Markers.

(a) Permanent Monument. A permanent monument shall be
posted at the entrances from public roads and highways and at
other suitable locations. The monument shall consist of a sign
constructed of wood, metal or other suitable material two feet by
three feet (2' x 3') mounted on a two-inch (2") diameter pipe
driven three feet (3') into the ground with four feet (4')
exXposed. Any sulitable equivalent substitute may be approved. -
The sign shall clearly indicate the company name, permit number,
business address and telephone number.

(b) Perimeter Marker. A two-inch (2") diameter pipe or
suitable substitute shall be driven into the earth with a minimum
of three feet (3') exposed to permanently mark the beginning and
ending points of the area under permit. It shall be identified
by painting the exposed portion of the pipe red. The assigned
permit number shall be affixed to the permanent perimeter marker.
Other markers may be used to delineate the boundaries of the
proposed permit area.

{(c) Buffer Zone Markers. Appropriate markers will be
established along a buffer zone. Markers shall consist of metal
or wooden stakes or other suitable devices or methods.

(d) Topsoil Markers. When topsoil or topscil substitute
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material is segregated and stockpiled, the stockpiled material
shall be marked. Markers shall remain in place until the
materials are removed.

{e) Blasting Signs. If blasting is necessary to conduct
surface mining operations, signs reading "Blasting Area" shall be
conspicuously displayed at all approaches to the blasting site,
along haulageways and access roads to the mining operation and at
all entrances to the permit area. The sign shall be two feet by
three feet (2' x 3') reading "Blasting Area" and explaining the
blasting warning and the all clear signals. Once blasting
operations are completed on this area, the blasting sign may be
removed. : '

6B.2. Casing and Sealing of Holes. All borehocles, shafts,
wells and auger holes shall be cased, sealed or otherwise managed
to prevent pollution of surface or groundwater and to prevent
mixing of groundwaters of significantly different guality in
accordance with the approved preplan. All boreholes within the
permit area which extend beneath the ccal seam to be mined and
into water bearing strata shall be permanently plugged unless the
boreholes have been approved for use in Section 6A.2. for
monitoring. Prior to sealing, such holes shall be managed to
insure the safety of people, livestock and wildlife; however,
before final release of bond, exploratory or monitoring wells
must either be sealed in a safe and environmentally sound manner
or with the pricr apprceval of the BireeterCommisgioner, be |
transferred to another party for further use. The conditicons of
the transfer shall comply with State and local laws, regulations,
and other reguirements.

6B.3. Topsoil.,

(a) Removal. Prior to disturbance of an area, topsoil shall
be removed from the area to be disturbed in a separate layer and
if not immediately redistributed, it shall be segregated and
stockpiled in a separate stable location as specified in the
preplan. Where the removal of vegetative material, topsoil or
other materials may result in erosion, the director may limit the
size of the area from which these materials are removed at any
one time.

{b) Redistribution. Prior to redistribution of topsoil, the
regraded land shall be treated, if necessary, to reduce the
potential for slippage of the redistributed material and enhance
root penetration. Topsoil and other materials shall be
redistributed in a manner that achieves an appreximate uniform,
stable thickness, consistent with the approved postmining land
uses, contours and surface water drainage system.

(c) Top Socil Substitutes. Any material used for topseoiling
must be capable of supporting and maintaining the approved
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postmining land use.

This determination shall be based on the results of
appropriate chemical and physical analysis of overburden and
topsoil. These analyses shall include:

1. The determination shall include at a minimum pH, texture
class and nutrient content; and

2. A certificetion of analysis shall be made by a qualified
laboratory stating that (A) the proposed substitute material is
suitable for sustaining vegetation, and (B) the analyses were
conducted using standard testing procedures.

{d) Nutrients and soil amendments in the amounts determined
by soil tests shall be applied to the redistributed surface soil
layer so that it supports the approved postmining land use and
meets the re vegetation requirements of Secticn 4F. These tests
shall include nutrient analysis and lime requirement tests.
Results of these tests shall be submitted to the director with
the final planting report as required by these regulations.

6B.4. Water Quality. Surface and groundwater gquality, end
guantity and the hydrologic balance shall be protected from
material damage by handling and managing earthen materials,
groundwater discharges and runoff in such a manner that minimizes
the formation of acid or tozxic drainage or infiltration and
restores the approximate premining water availability.

(a) Water Quality Control. All water accumulation into the
pit shall be removed at least once in a twenty-four (24) hour
pericd whenever water gquality or spoil stability may be adversely
affected. All surface drainage from the disturbed area must pass
through a sediment pond or series of sediment ponds.

(b) Effluent Limitations. Discharge from the permit area
shall not vioclate effluent limitations or cause a violation of
water quality standards. The monitoring frequency and effluent
limitations shall be governed by the standards set forth in the
NPDES Program under the Federal Water Pollution Control Act as
amended, 33 U.S8.C. 1251 et. seg. and the rules and regulations
promulgated thereunder. Effluent limitations are those contained
in 40 CFR Part 434.

(c) Treatment Facilities. Adequate facilities shall be
installed, operated and maintained using the best technology
currently available in accordance with the approved preplan to
treat any water discharged from the permit area so that it
complies with all federal and state laws and regulations and the
limitations of this section. Ncnmechanical treatment systems may
be utilized if flow is infreguent or small and timely and
consistent treatment is assured.




(d) Breakthrough.

1. Any surface breakthrough of water caused by the operator
during the course of his operations shall be sampled immediately
and analyzed for total iron, total suspended solids and pH and if
requested by the director, any other parameter characteristics of
the discharge. Such analysis shall be made by a competent water
analyst or chemist. The original and at least one copy of such
analysis shall be retained by the coperator, two (2) copies shall
be submitted to the director.

2. Should said analysis, indicate the water guality to be
less than applicable effluent limitations, seals shall be
immediately constructed. These seals shall:

A, Prevent any air from entering the underground mine by
way cf the breakthrough; or

B. Prevent any air from entering the breakthrough while
allowing the water to flow from the breakthrough: or

C. Seal the breakthrough of water so that it cannot flow.
Such seals shall be constructed of stone, brick, block, earth or
other imperwvicus materials which are acid resistant.

3. Alternate methods of handling discharges from
breakthroughs may be employed where it can be established that
applicable effluent limitations can be met.

{(e) Burface water shall not be diverted or otherwise
discharged into underground mine workings, unless the persocn who
conducts the surface mining activities demonstrates to the
director that this will:

1. Abate water pollution or otherwise eliminate public
hazards resulting from surface mining activities;

2. Be discharged as a controlled flow, meeting applicable
effluent limitations for pH and total suspended solids, except
that the pH and total suspended solid limitations may be
exceeded, if approved by the director, and is limited to:

A. Coal processing waste;

B. Fly ash from a coal-fired facility;

C. Inert materials used for stabilizing underground mines:;

D. Underground mine development wastes; or

E. Sludge:;

3. Not cause, result in or contribute to a violation of
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applicable water guality standards or effluent limitations:;

4. Minimizes disturbance to the hydrolcogic balance; and
5., ©Not discharge without MSHA approval.
6B.5., Acid Preducing and Toxic Materials.

(a) Drainage from acid-forming and toxic-forming materials
into ground and surface water shall be avoided by:

1. Identifying, burying, blending, segregating, and/or
treating where necessary, within thirty (30) days after it is
first exposed or a lesser period if reguired by the director,
spoil or other materials that will be toxic to vegetation or that
will adversely affect water guality. Such materials shall be
handled in accordance with methods set forth in the approved
preplan; and

2. Acid-forming or toxic-forming material shall not be
buried or stored in proximity to a drainage course or groundwater
system so as to cause a threat of water pollution.

{b) Treatment of Toxic Material. All exposed cocal seams
remaining after mining and any acid- forming, toxic-forming,
combustible materials or any other waste materials that are
exposed, shall be covered with a minimum of four feet (4') of
nentoxic and noncombustible material or test, treat and blend
material to provide materials suitable to prevent water
pollution. If necessary, this material shall be treated to
neutralize toxicity in order to prevent water pollution,
sustained combustion and/or to minimize adverse effects on plant
growth and land uses. Where necessary to protect against upward
migration of salts or exposure by erosion, to provide adequate
depth for plant growth or to otherwise meet local conditions, the
director shall spec1fy thicker amounts of cover using nontoxic
material.

6B.6. Monitoring Requirements.
(a) surface Water Monitoring.

1. Surface water monitoringrplans are to be included in the

permit application and will be based on the PHC determination and.

baseline hyvdrologic and geologic information. These plans shall
identify monitoring site locations, gquantity and quality
parameters, sampling frequency, and describe how the data may be
used to determine the impact, if any, of the operation on the
hyvdrclogic balance both the permit and adjacent areas.

Monitoring quality parameters should include but not exclu51Ve to
total dissolved solids or specific conductance corrected at 257 c,

total suspended sclids, flow measurements, pH, acidity, o
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alkalinity, total iron and total manganesgse. The selection of
thesa_ﬁarameters must be based on current and approved post
mining land uses and all hydrologic balance protection
objectlves.

2. Aall water discharged from the permit area shall be
sampled and analyzed and otherwise monitored in accordance with
the Clean Water Act of 1977 and all applicable standards of the
NPDES program and a monthly report of all measurements shall be
submitted to the directcr; provided, that all violations of
effluent standards shall be reported to the director within five
(5) days of receipt of analytical analysis.

3. Where any discharge from the permit area requires
treatment during the mining operation in order to meet the water
quality standards set forth in the NPDES regulations, surface
water monitoring of such discharges shall continue following
grading approval. If it is established on the basis of such
monitoring that the hvdrologic balance ig being preserved without
treatment, the treatment facilities may be removed. A one (1)
year history of meeting the water gquality standards shall be
adeguate to establish that the hydrologic balance is being
preserved.

(b) Groundwater Monitoring. ground water monitoring plans
are tc be included in the permit applicaticon if adverse impacts
to a significant groundwater resource are anticipated. This
decision will be based on the PHC determination and baseline
hydrologic and geoclogic information gathered for both on and off
the mine site. These plans shall identify monitoring site
locations (latitude, longitude, and ground level elevation),
guantity and quality parameters to be monitored, sampling
fregquency and duration, and describe how the data may be used to
determine the impact, if any, of the operation on the hydrologic
balance both on and off the mine site. Monitoring gquality o
parameters should include, but not exclusive tQj total dissolved
solids or specific conductance coxrrected at 25°C, pH, acidity,
alkalinity, total ircon, total manganese, water levels, or ‘
discharge rates. The selectlon of these parameters must be based
on current and approved postmining land uses and all hydrologic
balance protection objectives. Results shall be submitted to the
Commissioner at least every three (3) months.

{c) Ground Water Monitoring Waivers - if an applicant can
demonstrate by the use of the PHC determination and other
available baseline hyvdrologic and geclogic information that a
particular water-bearing stratum in the proposed permit and
adjacent area is not one which serves or may potentially serve as
a significant agquifer or ensure the hyvdrologic balanceé within the
permit and adjacent area, then monitoring of the stratum may be
waived by the Commissioner. Waivers will be considered and
granted separatelv and exclusively for eacnh individual water-
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bearing stratum unless it is shown by the use of the PHC
determination and baseline hydrologic and geolggic informaticn
that all individual water-bearing stratums of concern are
hydraulically interconnected and can be waived as a complete
unit,ff-the-PHE~-detezmirnation-indicates-that-adverge-impacts-may
peeur-to-a~gignificant-groundvwater-regeurecer-a-grovndwater
menttering-piapn-in-aceasrdanee~with-~-Sectien-15¢bi{23-of-the-Act
sheuid-be-ineluded-in-the-pexmit~appiications~-The-pian-shall
tnetude-a-statement-of-the-guantity-and-guatity-parameterg-te-be
meniEeredyr-sanpiing-fregueney-and-duratieny-gite-ioecation-and-a
narrative-that-degeribezs-how-the-data-may-be-used-to-determnine
the-impaets—-if-apyr-ef-the-operaticn-upor-the-hydretegie-batancer
At-a~minimumr-totat-digselived-gotidsy-specific-conductanecer-pHy
aeidity--athatinity--totat-irenr-totai-ranganese-apd-water-teveis
shazi-be-mopitered-at~ecach-appreved-monitoring-iocatisn-and-the
resuits-gubmitted-to-the-director-at-teast-every-three-£(33
menthsxs

6B.7. Method of Operation.
(a) Steep Slope Mining.

1. Applicability. On surface mining operations where the
natural slope exceeds twenty (20) degrees, the provisions of this
section in addition to other applicable provisions of these
regulations shall apply. On lesser slopes that require measures
to protect the area below the operation from landslides or other
similar disturbances as determined by the director on the basis
cf soils, climate, meéthod of operation, geclogy and other
regional characteristics, the provisions of this section, in
addition to cother applicable provisions of these regulations,
shall alsco apply. These provisions do not apply where mining is
done on a flat or gently rolling terrain with an occasional steep
slope through which the mining proceeds and leaves a plain or
predominantly flat area.

2. Downslcpe Placement. Spoil or debris shall not be
placed con the downslope except in specified fill areas designed
for such placement. Nothing in this section shall prohibit the
placement of materizls in haulroad or access road fills on slopes
steeper than twenty (20) degrees so long as the fills are
constructed in accerdance with these regulations.

3. Highwall Elimination. The highwall shall be eliminated
and disturbed area graded to the approximate original contour.
Spoil material in excess of that required for the reconstruction
of the approximate original contour shall bea permanently stored
in accordance with these regulations. Land above the highwall
shall not be disturbed unless the director finds that the
disturbance is necessary to:

A, Blend the solid highwall and the backfilled material;
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B. Control surface runcff;
C. Provide access t¢ the area zbove the highwall; or
D. Comply with applicable health and safety laws.

4. Stabilization. The material used tce backfill and
eliminate the highwall shall be sufficiently compacted or
otherwise mechanically stabilized go as to insure stability of
the backfill with a static safety factor of 1.3. The method and
design specifications of compacting material shall be approved by
the director. Woody materials shall nct be buried in the
backfilled area unless the director determines that the proposed
method for placing woody material beneath the highwall will not
deteriorate the stable condition of the backfilled area. The
operation shall at a minimum retain all overburden and spoil on
the so0lid portion cof existing or new benches and backfill and
grade to the most moderate slope possible.

5. Drainage Channels and Flumes. When mining through
natural watercourses or when water is to be directed across or
through the backfill,a drainage channel, flumes or french drains
shall be constructed across or through the backfill in order to
insure stability and to prevent erosion. Such drainage channels,
flumes or french drains shall be constructed of nontoxic durable
rock, asphalt, concrete or any other material approved by the
director. Channels, flumes and drains shall be constructed in
accordance with criteria contained in the Handbook unless
otherwise approved.

(b) Auger Cperations

-1. Audering shall be prohibited by the Commissioner if it

is determined that such operations pose a potential hazard to the

environment, to the public welfare and safety, to water quality,
or will result in damege to structures or buildings as a result
of subsidence.Rugering-may-be-prehibited-if-the-directex
determines—-that-sueh-augering~paséeés-a-potentiat-hazsard-to-the
eavironment;-pubiie-weifare-and-safety-or-te-pretect-against
adverge~water-guality-impacts~or-if-subsidenee-regsulting~£from
suger-mining-may-damage~structures-or-butidings~

2. Auger holes shall be sealed with an impervious and
noncombustible material, if the holes are discharging acid or

toxic water. Sealing of each hole shall cdccur within seventy-two

(72) hours following coal removal.Auger-heies-shali-be-sealed
within-seventy-twe-¢72}-heurs-after-ecompietion-with~an-impervieus
and-noncombustible-materiat--if-the-heltes-are-diseharging-vwater
eentatring-acid-eor-toxic-forming-maktertats

3. An auger hole shall not be sealed if impoundment of
water resulting from sealing would create a hazard to_the
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environment or public welfare and safety; provided, that any
discharge from unsealed auger holes shall not cause a violaticn
of applicable water guality standards. Adeguate drainage through
the backfill from any unsealed auger holes shall be congstructed
in accordance with specifications set forth in the permit
application.Vartance-from-Searing-Anger-Holtear~--An-auger-hoie
Aeed-nrot-be~genlted-~if-the-direetor-£findo-that-an-+impeundmnent-of
the-Water-resultting-from-sealiing-woutd-exeate-a~-hazard-to-the .
eRvireament-or-pubiie-weifare-and-safetyr-proevidedy-that-any
discharge-from-unseated-auger-hotes-shati-not-cause-a~-vietatien
ef-yater-guatity-gstandardgr--Adeguate-dratnage~-through-the
baehkfiii-frem-anyv-unseanlted-auger-hotes-shait-be-congstrueted-as
shewn-~in-the-approved-prepians

4. Auger mining cperations shall be conducted in a2 manner
which maximizes recoverability of mineral reserves remaining
after augering. The operator shall, at a minimum, leave areas of
undisturbed, coal to provide access for fuiture underground mining
activities, unless it is established by the operator that the
coal reserves have been depleted or are so limited in thickness
or extent that it would not be practicable to attempt further
recovery.Auger-mining-shaii-be-conducted-go-as-te-maximize-the
uttizzgtion-and-eenservation-of-the-ceoais

5. Auger mining operations shall be conducted in such a
manner so as to minimize subsidence damage and where material
damage cccurs the operator shall correct such damage.

6. Where auger mining cperations affect previously mined
areas not reclaimed in accordance with the Act and these ) .
regulations and the volume of all reasonably available spoil is
demonstrated Iin writing to the Commissioner to be insufficient to e
completely backfill the highwall, the highwall shall be
eliminated to the maximum extent technically practical in
accordance with the following criteria:

A. The person who conducts the auger mining operation shall
demonstrate to the Commissionexr that the backfill, designed by a
gualified registered professional engineer, has a minimum static
safety factor for the stability ¢f the backfill of at least
1.3.Auger-mining-shalii-be-conducted-so-as-te-naxinize
receverabitity-ef-minerai-regerveg-rematning-after-minitng-and

reeigmatieon-are-compietes

B. All spoil generated by the auger mining cperation and
any associated surface coal mining and reclamation operation, and
any other reasonably available spoil, shall be used to backfill
the area. Reasonably available spoil shall include spoil
generated by the mining operation and other spcil located in the
permit area that is accessible and available for use and that )
when rehandled will not cause a hazard to the public safety or
significant damage to the environment. For this purpose, the
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permit area shall incliude spoil in the immediate wvicinity of the
auger mining operation.Eaeh-persen-whe-cendueta-auger-mining
operationg-shazi-teave-areas-ef-undisturbed-ecair-as-appreved-by
the-direetory;-to-proevide-accegg-fer-future-underground-mining
agtivitieg-te-esai-reserves-remaining-after-augering-1g
eompletedyr-uniaege~it-ig-egtapiished~that-the-eoal-reservaes-have
been-depteted-or-are-go-timited-in-thickresz-or-extent-that-it
Wiii-net-be-practicable-te-reeover-the-rematning-esal--~Fhis
determination~shalti-be-made-by~the-director-uper-presentation-of
epprepriate-technicai-evidence-by-the-eoperateors

C. The coal seam mined shall be covered with a minimum of
four (4) feet of nonacid, nontoxic-forming material and the
backfill graded to a slope which is compatible with the approved
postmining land use and which provides adequate drainage and
long-term stability. ;

D. Any remnant of the highwall shall be stable and not pose
a hazard to the pubklic health and safety or to the environment.

E. Bpeil placed on _the ocutslope during previous mining
operations shall not be disturbed if such disturbances will cause
instability of the remaining spoil or otherwise increase the
hazard to the public health and safety or to the environment.

(c) Mountaintop Removal.

1. Applicability. Where the mcountaintop removal technigue
is applied, the provisions of this section, in addition to other
applicable provisions of these regulations, shall apply.

2. The Final Graded Slopes. The final graded top plateau
slopes on the mined area shall be legg than five (5) horizontal
to one (1) vertical so as to create a level plateau or gently

rolling configuration and the outslopes of the plateau shall not -

exceed two (2) horizontal to cone (1) vertical.

3. Drainage. The resulting level or gently rolling contour
shall be graded to drain inward from the outslope except at
specific peints where it drains over the outslope in constructed
channels. Such channels shall be protected from erosion and
constructed using design criteria similar to that found in the
Handbook.

(d) Inactive Status. Inactive operations status will be
considered for a period not to exceed one (1) year from date of
approval; provided, that prior written approval is obtained from
the director; provided further, that inactive status shall not be
approved unless the operator demonstrates that reclamation is
current and all water management practices will be maintained
during the inactive period and all exposed coal is covered with
nontoxic material. The director may alsc reguire progress maps
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prior-to approval. Where it can be adequately demonstrated by
the permittee that inactive status to exceed cone (1) year is
necessary, the director may extend inactive status beyond the one
(1) yvear limitation in increments not to exceed six (6) months.

(e} Reguirements for Specizl Land Use Purposes. Operations
that meet the reguirements of this paragraph may be conducted
under a variance from the reguirement to restore affected areas
to the approximate original contour if the following requirements
are satisfied:

1. The alternative postmining land use regquirements of
Paragraph 4D.4. are met;

2. All applicable requirements of the Act and regulatory
program other than the requirement to restore affected areas to
their approzimate original contour are met:

3. After consultation with appropriate land use planning
agencies, if any, the potential use i1gs shown to constitute and
egual or better economic or public use;

4. The propcsed use is desligned and certified by an
approved person in accordance with professional standards
established to assure the stability, drainage and configuration
necessary for the intended use of the site;

5. The highwall is completely backfilled with speoil
material in a manner which results in a static safety factor of
1.3 using standard geotechnical analysis;

6. Only spoil not necegsary to achieve the postmining land
use shall be removed from the mine bench; and

7. The surface land owner of the permit area has regquested
in writing that a variance be granted so as *to render the land
after reclamation suitable for an alternative land use as defined
in Paragraph 4D.3,.

8. The watershed of the permit and adjacent area will be
deemed improved 1f:

A. There is reduction in the amount of pecllutants or
reduced flood hazards:

B, Volume of seascnal flows do not advergely affect the
environment; and

€. Appropriate state agency approves the plan.
9. Federal, State and local government agencies with an
interest in the proposed land use have a maximum of sixty (60)
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days in which to review and comment on the proposed use.

(£) No mining within five hundred (500) feet of an
underground mine not totally abandoned without approval by MSHA.

6B.8. Disposal of Excess Spoil., Spoil not required to
achieve the approximate original contour shall be transported to
and placed in a controlled manner in designated disposal areas
within the permit area which have been designed in accordance
with this subsection. Coal processing wastes and/or toxic mate
rial shall not be disposed of in such fills unless they are
designed in accordance with the refuse disposal regulations.
Where environmental benefits will occur, spoil not needed to
restore the approximate original contour of the land and reclaim
land within the permit area may, in a manner consistent with the
Act and these regulations, be deposited on another area under a
permit issued pursuant to the Act or on abandoned mine lands
under a contract for reclamation conducted pursuant to the
provisions of the Act and these rules and regulations.

(a) Disposal of Excess Spoil on Existing Benches. Spoil
material not required to return the area to the approximate
original contour may be placed on a bench if the following
conditions are met:

1. All excess spoil must be hauled, placed and retained on
the solid portion of the existing bench; and

2. The spoill must be compacted or otherwise mechanically
stabilized and the existing highwall eliminated to the extent
possible with the available spoil to achieve a static safety
factor of 1.3. '

(b) Valley Fills. The speoil shall be transported and placed
in a controlled manner, concurrently ccmpacted as necessary to .
insure long-term mass stability and prevent mass movement.

1. Minimum design and construction requirements. The
design and construction of all valley £ills must be certified by
a registered professional engineer.

A. If the fill area contains springs,natural watercourses
or wet wedther seeps, lateral drains shall be c¢onstructed from
the wet areas to the rock core in such a manner that infiltration
of the water into the £fill will be prevented. If springs,
natural watercourses or wet weather seeps are encountered, system
of underdreing shall be constructed from each spring or seepage
area as lateral drains to the rock core. If no filter is
designed for the underdrain or rock core, sufficient capacity
shall be provided to allow for partial plugging of the drain
and/or rock core.

B. The foundation of the fill shall be designed to assure
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that the wvalley fill shall have a long~term static safety factor
of 1.5 or greater.

C. The outer slope of the fill shall be nc steeper than two
(2) horizontal to one (1)} vertical(2Z2:1). A minimum of twenty
foot (20') wide bench shall be installed at a2 maximum of every
fifty feet (50') in vertical height with a three percent (3%) *to
five per cent (5%) slope toward the fill and a one percent
(1%)slope toward the rock core.

D. A rock core chimney drain may be utilized for fills that
will come to the level of the ridge line with no natural drainage
area above the £ill. A rock core chimney drain may also be used
for fills that do not come to the ridge line provided that the
£fill does not contain more than two hundred fifty thousand
(250,000) cubic yards of material unless located in an area where
the valley floor is always above the local water table. If a
rock core chimney drain is not used, an underdrain designed and
constructed using accept ed engineering practices approved by the
BireetorCommissiconer and a surface diversion system capable of
handling a one hundred (100) year, twenty-four (24) hour
precipitation event are required. A rock core shall be designed
with a minimum width of sixteen feet (16')} and shall be comprised
of durable rock with a minimum dimension of twelve inches (12"),
The rock core shall consist of no more than ten percent (10%)
fines. This core shall be progressively constructed as the
layers are brought up through the wvalley £ill. The top of the
rock core shall form a trapezoidal channel for possible flows
over the core instead of through it in the event the pores of the
core become blocked by debris or sediment over time. This
channel shall be sufficient to pass a one hundred (100) vear,
twenty-four (24) hour precipitation event.

Fl

E., All areas upon which the wvalley fill is to be placed
shall first be cleared progressively of all trees, brush, shrubs
and other organic material. This material shall be removed from
the fill area. No more than three (3} acres, excluding roadway
for construction of the fill, shall be cleared in the wvalley fill
site until the first 1lift is completed.

F. The £ill shall be constructed in compacted layvers
beginning at the tce of the valley £fill. The layvers shall be
constructed approximately parallel in thicknesses not to exceed
four feet (4') and compacted unless otherwise approved by the
director.

G. During and after construction, the top of the fill shall
be graded to drain back to the head of the fill on a slope not
greater than three percent (3%). A drainage pocket shall be
maintained at the head of the fill at all times to intercept
surface runoff and direct it into the core.

H. Other than the drainage pocket provided for in G.

17

‘ot =




above, no impoundments shall be constructed on completed fills.
In no case shall this pocket have a potential for impounding more
than ten thousand (10,000) cublic feet of water.

I. Where the toe of the spoil rests on a downslope in
excess of thirty-sixz percent (36%),keyway cuts or rock toe
buttresses shall be construct ed of sufficient size to ensure
stability of the fill as determined in a stability analysis.

2. Plans, design data and construction specifications. The
following material must be included in the application:

A. A profile view of the valley £il1l showing the original
ground line and proposed construction limits;

B. A cross-section located through the intersection of the
top and the face of the proposed valley £ill showing the original
ground line, the proposed construction limits and the rock core;

C. A plan view and cross-sections of designed rock toe
buttresses, if applicable;

D. Engineering calculations demonstrating the static safety
facter for the proposed design; and

E. Details of foundation preparations, keyways, etc., if
applicable.

{c) Side Hill Fills. Side hill fills shall be located on
the most moderate slopes and naturally stable are as available
with a downslope at the toe of the fill not to exceed thirty-six
percent (36%). Where possible, fill materials suitable for
disposal shall be placed upon or above a natural terrace, bench
or berm if such placement provides additional stability and
prevents mass movement.

1. Gecotechnical investigation. Each application shall
contailn the results of a geotechnical investigation ¢©of the
proposed disposal area. The investigation shall include such
factors as adverse geologic conditions, soil characteristics and
depth of bedrock, springs, seeps and groundwater flow and a
descripticn of materials to ke placed in the £ill and drains.The
level of such geotechnical investigation shall be determined by a
registered professional engineer based upon specific site
conditions, available gite information and the history of similar
fills in nearby areas, and additional engineering data required
for design.

2. Design and construction requirements.The design and
construction of all side hill £ills must be certified by a
registered professional engineer.The following minimum design and
construction requirements must be met:
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A, If the £fill area contains springs,natural watercourses
or wet weather seeps, lateral drains shall be constructed from
the wet areas in such a manner that infiltration of the water
inte the £ill will be minimized. The drains shall be designed
and constructed of course, durable rock. No single rock utilized
in the underdrain may occupy more than twenty-five percent (25%)
of the width of the drain.

B. All areas upon which the £ill is to be placed shall
first be cleared progressively of all trees, brush, shrubs and
other organic material. This mate rial shall be removed from the
£fill area. . )

C. The £ill shall ke constructed in concurrently compacted
layers not exceeding four feet (4')in thickness.

D. The foundation of the f£ill shall be designed to assure
that it shall have a static safety factor of at least 1.5.

E. The outer slope of the £ill shall be no steeper than two
(2) horizontal to cne (1) vertical(2:1). A minimum twenty foot
(20') wide bench shall be in stalled at a maximum of every fifty
feet (5C') in vertical height of the £ill with a three percent
(3%) to five percent (5%) slope towards the £ill and a one
percent(1l%) slope towards a stabilized channel capable ¢f passing
a one hundred {(100) year, twenty-four (24)hour precipitation
eyvent.

F. 8Surface water runoff from and around the side hill f£ill
shall be diverted away from the £ill and into stabilized channels
designed to pass safely the runoff from a one hundred (100) yvear,
twenty-four (24) hour precipitation event.

G. A subsurface drainage system shall be provided to safely
collect and transport water from springs and seeps to the surface
where it cannot affect the stability of the £ill. Underdrains
shall be constructed of durable rock and shall be provided with a
filter unless the drain ig designed of a sufficient capacity to
allow for partial plugging.

H, No impoundments shall be construct ed on completed
£fills.

3. Plans, design data and construction specifications. The
application shall contain at a minimum the following information:

A. A cross-section of the side hill £ill showing the
origlnal ground and the proposed finish grade at two hundred foot
(2C0') stations.

B. Plans, design data and construction specifications for
any diversions:
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C. A plan view and cross-section of designed rock toe
buttresses;

D. Engineering calculations demonstrating the static safety
factor of the proposed fill design; and

E. Details of foundation preparations, kevyways, etc., if ;
applicable. &

(d) Durable Rock Fills. Special excess sgpoil £i1l1l placement
by dumping in a single 1ift may be ap proved based upon the
specific site conditions provided that the exzcess spoil consists
of at least eighty percent (80%) by volume sandstone, limestone
or other durable rocks that do not slake in water and that the
slope at the toe of the £ill is less than twenty percent (20%).
Loads of nondurable speil in the £ill ghall be mixed with hard
rock spoil in a manner to limit on a unit basis concentrations of
noncemented clay or shale in the £ill. Such materials shall
comprise no more than twenty percent (20%) of the £ill volume.
Any such £ill must be designed by a registered professional
engineer experienced in the design and construction of earth and
rock £fill embankments.

1. Geotechnical investigation. Each application shall
contain the results of a geotechnical investigation of the
proposed disposal site. The investigation shall include such
factors as adverse geclogic conditions, soil characteristics and
depth in fcundation zones, bedrock, springs, seeps and
groundwater flow, potential effects of subsidence and a
degcription of materials to be placed in rock cores and
drains.The extent of such geotechnical investigation shall be
determined by a registered professional engineer based upon
specific site conditions, available site information and an
additional engineering data required for design.

2. Minimum design and construction requirements. The
design and construction of all durable rock fills must be
certified by a registered professicnal engineer. The following
minimum design and constructicon reguirements must be met:

A. The foundation of the £ill shall be designed to assure a
long term static safety factor ofl.5 or greater, and meet an
earthguake safety factor of 1.1;

B. The final outer siope of the £ill shall be no steeper
than two horizontal to one vertical (2:1).A minimum twenty foot
(20') wide bench shall be in stalled at a maximum of every fifty
feet (50') in vertical height of the fill with a three (3%) to
five (5%) percent slope towards the £ill and a one percent (1%)
slope toward the drainage channel;

C. All areas upon which the valley £ill is to be placed
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shall first be cleared progressively of all trees, brush, shrubs
and other organic material. This material shall be removed from
the £fill area;

D. If the £i111 area contains springs,natural watercourses
or wet weather seeps, lateral drains shall be provided in such a
manner that infiltration of the water into the £fill will be
prevented;

E. Drainage channels sufficlent to carry a one hundred
(100) vear, twenty-four (24) hour, precipitation event shall be
constructed to channel water arocund or through the £i1l in such a
manner as to pre vent zones of saturation within the filil
provided that drainage from above the £111 shall not be routed
through the £ill; and

F. The grade of the top surface of the completed £ill shall
not exceed five percent (5%) and shall slope toward the properly
designed drainage channel with no impoundments.

3. Plans, design data and construction specifications. The
following material must be included in the applicaticon:

A, A profile view of the valley £fill showing the original
ground and proposed construction limits;

B. A cross-section located through the intersection of the
top of the face of the proposed £ill showing the original ground
and proposed construction limits;

C. Plan view, cross secticon, and design criteria for
drainage channels or rock cores;

D. Plan view and cross-section of design ed rock toe
buttresses, if applicable;

E. Engineering calculations demonstrating the static safety
factor of the proposed design;and

F. Details cof foundation preparations, keyways, etc., if
applicable.

(e) Certification. Certification of all excess spoil fills
. shall be as follows:

1. The fill and appurtenant structures ghall be designed
using recognized professicnal standards and certified by a
registered professicnal engineer experienced in the design of
earth and rockfill embankments; and

2. The £ill shall be inspected for stability by a
registered professional engineer or other qualified professional
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specialist under the direction of the professional engineer,
quarterly throughout construction and during criticzal :
construction pericds such as foundation preparation, underdrain
placement, installation of surface drainage systems, and
construction of rock tcoe buttresses. After completion of the
inspection, a report certified by the registered professicnal
engineer shall be submitted to the director within two(2) weeks.
A copy of the certified report shall be maintained at the mine
site; and

'_1"T"

3. After total completion of the wvalley fill, a
certification form shall be completed and submitted to the
director by the registered profeSSLOnal engineer overseeing
construction of the £ill. : -

6B.9. Backfilling and Regrading. Spoil returned to the
mined-cout area shall be backfilled and graded to approximate
original contour with 2ll highwalls eliminated and a postmining
slope that does not exceed either the angle of repose or such
lesser slope ag is necessary to achieve a minimum long-term
static safety factor of 1.3 and prevent slides.

(a) Keeping Operation Current. Grading, back filling and
water management practices as approved in the preplans shall be
kept current as follows:

1. Where the operation includes only contour mining (no
augering) the grading and backfilling shall follow the mineral
removal by a period not to exceed sixty (60) days or one thcusand
five hundred(1l,500) linear feet:

2. Where the operation includes contour min ing and
augering, the augering shall follow the min ing by a periocd not
to exceed sixty (60) days, and the grading and bhackfilling shall
follow the augering by not more than thirty (30) days or one
thousand five hundred (1,500) linear feet, but in no event shall
more than three thousand (3,000) linear feet of pit be exposed at
any time;

3. Where the operation includes only auger ing, the grading
and backfilling shall follow the augering by a period not to
exceed thirty (30) davs or one thousand (1,000) linear feet;

4, Area Mining. Should the operaticn include only area
mining, the backfilling and grading shall not be more than two
spoil ridges behind the pit being worked. Maximum linear feet of
open pit shall not exceed three thousand (3 000) feet at any
tlmer

=
5. Mountaintop Removal, For surface mine operations that

remove entire coal seams running through the upper fraction of a
mountain, hill or ridge (by removing all the overburden,
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backfilling and regrading) shall follow the same guidelines for
area and contour mining as found in this section. The outer
perimeter and drainage area shall be stabilized, regraded,
seeded, and mulched immediately upon construction. Where more
than one component spread of equipment is being utilized on the
same permit area, the backfilling and regrading shall be
considered current when each arez meets the requirements of para
graph (4) of this subsectiocn;

6. Revegetation shall be kept current by establishing a
temporary or permanent vegetative cover on regraded areas by the
end of the first growing seasen and a permanent cover by the end
of the second growing season;

7. The period of time or the distance reguired to be
current may be reasonably extended where the permittee
affirmatively demonstrates that site conditions or weather
changes make adherence to these guidelines impractical. A
written waiver must be obtained from the director for such
extension;

8. Removal of Regrading Equipment. Operable regrading
equipment shall be kept on the permit area until satisfactory
completion of grading unless otherwise approved; and

9. Variance from Reclamation Regquirements. Reclamaticn
regquirements may be postponed on a surface mining permit where
surface mining operations and underground mining operations are
pro posed on the same area; provided that all reguirements set
forth in Section %312 of the Act are met.

(b) Grading Outer Spoil. All outer spoil shall be graded so
as to blend into the adjecining undisturbed lands.

(c) Ercsion Control. All disturbed areas shall be regraded,
protected and stabilized in a manner which effectively controls
ercsion.

{d) Reaffecting Previously Mined Areas.

1. COperations proposing to remine existing benches
permitted prior to July 1, 1977 and not pro posing to
substantially reaffect the existing highwall, shall at a minimum
completely eliminate the newly created highwall and utilize the
excess spoil material to eliminate as much of the preexisting
highwall as possible. This regulation applies only to those
situations where mining is proposed in order to remove coal seams
lying below the seam originally mined prior to July 1, 1977.

2. Augefroperations proposing to affect previously mined
areas that were not reclaimed to the standards of this section
shall demonstrate in writing that if the volume of all reasonably
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available speil is insufficient to completely backfill the
highwall, the highwall shall be eliminated to the maximum extent
technically practical in accordance with the following criteria:

A. The backfill has a minimum static safety factor of at-
least 1.3:

B. All spoil generated by the auger mining operation and =
any assoclated surface ceal mining and reclamation coperation and a
any other reasonably available spoil, that when rehandled will
not cause a hazard to the public safety or significant damage to
the environment, shall be used to backfill the area:

C. The coal seam mined shall be covered with a minimum of
four (4) feet of nonacid, nontoxic forming material;

D. Any remnant of the highwall shall be stable and not pose
a hazard to the public health and safety or to the environment;
and '

E. Spoil placed on the cutslope during previous mining
operations shall net be disturbed if such disturbances will cause
instability of the remaining spoil or otherwise increase the
hazard to the public health and safety or to the environment.

(e) Regraded Drainage Control. Drainage control on regraded
areas shall be provided to prevent excessive erosion or )
additional contributions of suspended solids tc the receiving
stream, ensure safety and conserve soil moisture. Drainage
control measures may include, but are not limited to, constructed
drainways, flumes and riprap channels, tracking in, small
depressions or other devices that may be approved by the
director. .

68.10 Backfilling and Grading: Previously mined areas. .
Remining operations on previously mined areas that contain a pre-
existing highwall shall comply with 6B.9 or 8B.9 of these

regulations, except as provided in this section.

(a) The reguirement of highwall elimination shall not apply
to remining operations where the volume of all reasonably
available spoil located in the permit area is insufficient to
completely backfill the reaffected or enlarged highwall as
demonstrated in writing by the applicant. The highwall shall be
reduced to the maximum extent technically practical. Any
highwall remnant shail be stable and not pose a hazard to the
public health and safety or to the environment. The operator
shall document, to the satisfacticn of the Commissioner, that the
highwall is stable.

{b) Speoil placed on the cutslope during previous mining
operations shall not be digturbed if such disturbance will cause.
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instablility of the remining spoil or otherwise increasge the
hazard to the public health and safety or to the environment.
The highwall shall be graded to a slope which is compatable with
the approved post mining land use, and which provides adeguate
drainage c¢ontrol and long-~term stability.

{(c) Where the applicant proposes tc use selected overburden
materials as a supplement or substitute for topsoil, the
application shall provide resultis of analyses, trials, and tests
cindicating a more suitable scil medium. ]

{(d) All rewvegetation shall be carried cut in a manner that
encourages a prompt vegetative cover which, at a minimum, shall
be adequate to control erosion and is consistent with the
reclamation plan. The reguirements of 4F.8 of the regulations
may be modified on a case~by-case basis, by the Commissioner,
using informaticon set forth Iin the approved reclamation plan.

{e) A coal remining operation which began after February 4,
1987, may gualify for the water guality exemptions set forth in
Subsection (p), Section 301, of the federal Clean Water Act as
amended. -

6C. Incidental Boundary Rewvisions {(IBR) - All incidental
boundary revisions shall be granted in accordance with Section
19(a)(2) of the Act and shail be limited to additional areas of
disturbance directly related to surface mining. Incidental
boundary revisions shall not be granted for any Notice cf Intent
to Prospect.

6C.1. _General - In addition to the information reguired by
Section 19(a5(2) of the Act, the follow1ng requirements shall be
met: -

(a) The aprlication shall bhe filed on forms provided by the
Commissioner.

(b) The maximum total acreage to bhe permitted on one or
more IBR's shall be no more than 60% of the acreage on the
original permit and shall not exceed a maximum of 150 acres.

{c) If the IBR is contiguous to the mining area of the
original permitted area and is an insignificant IBR, a legal
advertisement shall be published one time in accordance with
Section 3B.04 of these regulations. The legal advertisement
gshall state that written protests will be accepted by the
Commissioner untii ga certaln date which shall be at least ten

(d) If the IBR is not contiguous to the mining area, or is
a significant IBR, a legal ad in accordance with Section 3B.Z2 of
the rules and regulations and Section 3-9(a)(6) of the Act will
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be reguired.

(e) All provisicns of the IBR which differ from the
original permit shall meet the reguirements of the Act and
regulations, except as provided in this section.

6C.2. An IBR will not be deemed to be significant unless it

is determined that the environmental impact or welfare and safety
of the public may be altered from that reflected in the approved

permit. -

6C.3. All IBR's for a permift will be subiect to review and
approval by the Commissioner.

6C.4. No IBR to a permit may be implemented by any operator
until written approval of the Commissioner has been granted.
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38-2-7A, Permit Requirements.

7A.1. General. In addition to information reguired by
Sections %89 and 18 (b){(5) of the Act, the following general
information shall be incliuded with an application filed on forms
provided by the direeterCommissioner.

(a) Return receipts of notification to residents residing on
property c¢ontiguous to propozed permit area.

(b) A true copy of the notarized affidavit of publication
and a copy ©of the advertisement setting forth the dates the
advertisement appeared. -

(c) The location of the operation (county, magisterial
district, nearest post office and longitude and latitude).

(d) The name of the ccal seam or seams to be mined.

(e) Information on the type of bond to be filed and whether
or not incremental bonding will be used.

(£) An indication of whether or not there will be a gravity
discharge.

{g) Provide a U.S.G.S. topographic map of the area extending
beyond the proposed mining limits and showing the following:

1. Name and series of the sheet;

2. Scale, latitude and longitude:

3. Limits of underground mining operation proposed:;
4. Surface area to be permitted:

5. Cropline of the mineral;

6. Location and identification of all mine openings for the
proposed mine shafts, slopes and drifts, and boreholes; and

7. Location of all surface residents of structures not owned
by the applicant over the area to be mined.

{h) Attach a copy of a mine development map drawn to scale
showing:

l. Boundaries of undergrcund mining operation and any
adjacent active or abandoned mines in the same seam;
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2. Present extent of underground mining as well as projected
headings;

3. Date, scale, north arrow, dip and striks arrow and
average dip;

4. All gas, oil and water wells:;
5. Location of all known faults and test drill holes:;

6. Area and extent of previcus or proposed auger or strip
mining in the same seam;

7. Location and thickness of barriers; and
8. Elevation of all entries, fanways and boreholes.

7A.2. Hydrologic Information and Analysis. The application
shall contain a statement describing the probable hydrologic
consequences (PHC) of the mining operations, both the permit and
adjacent areas beth-en-end-eff-the-mine-site-with respect to the
hydroicgic balance. Modeling technigues may be included as part
of the application. The latitude, longitude and elevation should
be shown for each surface or groundwater sampling point for base
line information. Water sampling and analysis shall be in
accordance with 0SM approved methods. All applications for
permit revisions must be reviewed by the Commissioner to
determine whether a2 new or updated PHC determination or
cumulative hydrologic impact assessment (CHIA) should be
prepared.

(a) Base line Groundwater Information

1. The locatlon ownership and use (if any) of known
existing wells, springs, and other groundwater rasources
inciuding discharges from other active or abandoned mines w1th1n
the proposed permit and adjacent areas in sufficient numbers to . _
allow the applicant to make a reascnable approximation of the
base line groundwater conditions and use.

2. Water quality descriptions including total dissolved
solids, alkalinity, acidity, sulfates, specific conductance, pH,
total iron, total manganese; provided, that correlation data from
other monitoring which does not include one or more of the above
parameters may be accepted; provided further, that limited
validation samples may be reguired.

3. For significant aguifers, groundwater guantity
descriptions including discharge rates or usages and depth to
water under seasonal conditions in each water-bearing stratum
above the coal seam and sach potentlally impacted water-— bearlng
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stratum below the coal seam. Where deemed feasible and
appropriate by the Commissioner, an operator may calculate water
usage for water status discharge determination; and.

4, If the determination of the probable hydrclogic
consequences (PHC) indicates that a currently used or significant
groundwater resource is likely to be adversely impacted,
additional information shall be provided on the base line
properties of the groundwater system as necessary to evaluate
such probable hydrologic conseguences (PHC) or to plan remedial
or reclamation activities.

(b) Base line Surface Water Information.
1. The name, location, ownership and descriptions of all

surface water bodies in the permit and adjacent areas.streams
irte-whiceh-water-wiii-be-dischargeds '

2. Water gquality descriptions including information on total
suspended solids, total dissolved solids, specific conductance,
pH, acidity, alkalinity, sulfates, total iron, and total
manganese sufficient to demonstrate seasonal variation; provided,
that correlation data frem other monitoring which does not
include ocne or more of the above parameters may be accepted;
provided further, that limited validation samples may be
reguired.

3. Water guantity descriptions including informaticn on
seasonal flow rates, variation, and water usages; and.

4, If the determination of the probable hydrologic
consequences (PHC) indicates that a currently used or significant
surface water resource (including all lightly buffered streams)
is likely to be contaminated, diminished, or
interrupted, adversezy- impaeted- addltlonal information shall be
provided on the flood flows, base flows and other characteristics
or information as necessary to fully evaluate such probable
hydrologic consequences (FPHC) or to plan remedial and reclamation
activities such as water availability, alternative water sources,

and evaluation of suitability for both the premining and the
approved postmining land uses.

(c) Probable hydrologic conseguences assessment. The
application shall include a determination of the probable
hydrologic conseguences (FHC) of the proposed mining and
reclamation upon the guality and quantity of ground and surface
water under seascnal flow conditions in the proposed permit area
and potentialiy impacted off site areas. The PEC determination
shall be based on base line data (including the geclogic
description provided in accordance with 7A.3.) cocllected at or
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near the site of the proposed operation, data representative of
the site, or a combination of both.

The PEC determination shall inglude estimates of the impact
of the proposed operation upon water guality, flooding or
streamflow alteration and ground and surface water availability.
Remedial measures for potential water quality or water guantity
problems of local impact revealed by the PHC determinations shall
be described or referenced.

(d) The applicant shall may-submit all available data and
analysis described in 6A.2 {c) retevant-to-the-cumuiative
khydxeiegie~impact-agssessment with The application for the
cumulative hydrologic impact assessment.

(e) In some cases, the PHC may serve as the CHIA if there
is no previously existing mining within that particular
hvdrologic regime's impact area. Otherwise, the regulatory
authority shall perform a separate cumulative hydrolcgic impact
assessment and evaluation of the PHC for the permit area and
PHC's found within the cumulative impact area. This evaluation
ghall be sufficient to determine, for purposes of permit
approval, whether the propocsed operation has been designed to
prevent material damage to the hydrologic balance outside the
permit area. -

7A.3. Geology. The application shall contain the following
geologic and related informaticn:e-deseriptien-ef-the-geolegy,-in
acceordance-with-10¢83){235-and-£14);-and-212{a}fi2)-ef~the-Aet;-for
the-permit-areas

(a) Geologic cross secticns, maps or plans of the proposed
affected area, including the actual area to be mined, prepared by

or under the direction of and certified by a person approved by
the Commissiconer, showing pertinent elevation and location -
(latitude and longitude) of test borings or core samplings, where

required by the Commissioner, and depicting the following
information: )

{1) The nature and depth of the various strata or
overburden lncludlng_geologlc formation names and/or geologlc
members;

(2) The elevation location of subsurface water, if
encountgre@['and its quality;

{3) The nature and thickness of any coal or rider seams
above the seam to be mined; )

(4) The nature of the stratum immediately beneath_the coal
seam to be mined;
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(5) All mineral crop lines and the strike and dip of the
coal tc be mined within the area of land to be affected;

(6) Existing or previous surface mining limits;

(7) The location and extent of known workings of any
underground mines, including mine openings to the surface;

G g

(8) Information concerning the areal and structural geclogy

of both the proposed permit and adjacent areas, down to the
deeper of either the stratum immediately below the lowest coal
seam to be mined or any aguifer which may be adversely impacted
below the lowest coal seam to be mined, will be included in the
permit application. Areal geclogy may include information such
as mapped cutcrop locaticons shown on a 7-1/2 minute United States
Geclogical Survey (U.S.G.S.) topographic map, areal photographs,
and published geologic reports for the area of concern.
Structural geology may include mapped lineament traces from areal
photography or topographic maps and any published structural
geologic reports for the area of concern;

(9) Areal and vertical distribution cof aguifers with
seasonal differences in head and the name(s} of the stratum (or
strata) which the water is found: and )

(10) Location and depth of ail o0il and gas wells within the
proposed permit area for both surface and underground
mines,Chemicat-aratyses-ghalli;-uniegs-otharwise-provided-by-the
director-cr-by-iaw-or-regultationy-be-determined-by-using-standard
precedures-found-in-EPA-Manuai-6087/2-78-054-{Fietd-arnd-Laberatory
Methods-Appiicabie-to-Overburden-Minegezisys

(k) Ir-the-event-that-ary-part-ef-the-data-reguired-under
thig-subzseetion-ig-avaiiabie-to-the-operator-£frem-previeus
iavestigationgs-en-the-propoged-permit-area-er-adjacent-areas-with
simitar-eharacterigtics;-the-data-may-be~-used-in-iieu-of
deveiopment-of-new-data-if~-decmed-neceptabte-by-the-director-in
writing+-A statement of the result of test borings or ccre
samples from the permit and adjacent areas (if possible)
including:

(1) The results of test borings which the applicant has
made at the area to be covered by the permit, or other equivalent
information and data in a form satisfactory to the Commissioner
including the structural geology, thickness of the coal seam to
be mined, locaticn of subsurface water, if encountered, and an
analysis of the chemical and physical properties, including but
not exclusive to the sulfur content of any coal seam, the
chemical analysis of potentially acid or toxic-forming secticns
of the overburden, and the chemical analysis of the stratum lving
immediately underneath the coal to be mined: Provided, that
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information which pertains cnly to the analysis of the chemical
and physical properties of the cocal, except information regarding
such mineral or elemental contents which are potentially toxic in
the environment, shall be kept confidential and not a matter of
public record; ' ' i '

{2) Litholeogic logs of the drill holes:

(3) A detailed discussion and mapped 1llustration (cross
sections and/or areal) of faults, crop lines, dip/strike,
synclines, anticlines and other known geologic structural
features which have a bearing on the extraction of the coal
and/or the hydrologic regime and should explain the potential
impact, if any, is anticipated. Alsc, within this discussion, a
brief description of the degree of fracturing and weathering, if
any, noted during the exploration drilling should be included if
it is believed to have a potential influence on the extraction of
the ccal and/or the hyvdrologic regime. )

(¢) The clay content of the stratum immediately below the
coal seam and the pyrite content and potential alkalinity of the
stratum immediately below the coal seam shall be analyzed.

7A.4. Mine Abandonment. A plan shall be included in the
application and shall contain the following information:

(&) The maximum head of water expected on the barrier and
mine seals:;

(b) The width cf barriers and the type and number of
permanent seals proposed, theilr design details and drawings and
the proposed materials to be used for construction; and

(c) The type of seals and their design details for
beoreholes.

38~-2-7B. Performance Standards.
7B.1. Signs and Markers,

(a) Permanent Monument. A permanent monument shall be posted
at the entrances from public roads and highways and at other
suitable locaticons. The monument shall consist of a sign
constructed of wood, metal or other suitable material two feet by
three feet (2' x 3') mounted on a twe inch (2") diameter pipe
driven three feet (3') into the ground with four feet (4')
exposed. Any suitable eguivalent substitute may be approved. The
sign shall clearly indicate the company name, permit numbers,
business address and telephone number.
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(b) Perimeter MarKer. A two-inch (2') diameter pipe or
suitable substitute shall be driven into the earth with a minimum
of three feet (3') exposed to permanently mark the beginning and
ending poirits of the area under permit. It shall be identified
by painting the exposed porticon of the pipe red. The assigned
permit number shall be affixed to the permanent perimeter marker.
Cther markers may be used to delineate the boundaries of the
proposed permit aresa.

{c) Buffer Zone Markers. Appropriate markers will be
established along a buffer zone. Markers shall consist of metal
or wooden stakes or other suitable devices or methods.

(&) Topsoil markers. When topsoil or topscil substitute
material is segregated and stockpiled, the stockpiled material
shall be marked. Markers shall remain in place until the
materials are removed.

(e) Blasting Signs. If blasting is necessary to conduct T
operations on the surface, signs reading "Blasting Area" shall be
conspicucusly displayed at the mining operation and at all
entrances to the permit area. The sign shall be two feet by three
feet (2' x.3') reading "Blasting Area" and explaining the
blasting warning and the all clear signals. Once blasting
operations are completed on this area the blasting sign may be
removed. .

(£) Slope Measurements. Slope measurements shall be clearly
marked prior to preinspection at each two hundred feet (2007)
interval perpendicular to the cropline, where applicable.

7B.2. Casing and Sealing of Holes. All borehecles, shafts, e
auger hcoles and wells shall be cased, sealed or otherwise managed
to prevent pollution of surface or groundwater and to prevent
mixing of groundwaters of significantly different quality. ALL -
boreholes within the permit area which extend beneath the coal to
be mined and into water bearing strata shall be permanently
plugged unless the borehcles have been approved for use in
monitoring. Prior to sealing, such holes shall be managed to
insure the safety of people, livestock, and wildlife; however,
before final release of bond, exploratory or monitoring wells
must either be sealed in a safe and environmentally sound manner
or with the prior approval of the BireetorCommissioner, be
transferred to another party for further use. The conditions of
the transfer shall comply with State and local laws, regulations,
and other reguirements.

7B.3. Topsoil. If a borrow site is to be used for topsoil,
it must be shown on the proposal map acccmpanied by appropriate
reclamation plan.
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(a) Removal. If no borrow area is provided, then prior to
disturbance of an area, topsocil shall be removed from the area to
be disturbed in a separate layer and if not immediately
redistributed, it shall be segregated and stockpiled in a
separate stable location as specified in the preplan. Where the
removal of vegetative material, topsoil or other materials may
result in erosion, the direetorCommissicner may limit the size of
the area from which these materials are zremoved at any one time.

(b) Redistributicon. Topsoil and other materials shall be
redistributed in a manner that achieves an approximate uniform,
stable thickness, consistent with the approved postmining land
uses, contours and surface water drainage system.

(c) Topsoil Substitutes. Any material used for topsoiling
must be capable of supporting and maintaining the approved
postmining land use. This determinaticon shall be based on the
results of appropriate chemical and physical analysis of
overburden and topsoil. These analyses shall include:

1. The determination shall include at a minimum pH, ftexture
class, and nutrient content; and

2. A certification of analysis shall be made by a gualified
laboratory stating that (A) the proposed substitute material is
suitable for sustaining vegetation, and (B) the analyses were
conducted using standard testing procedures.

(d) Nutrients and soil amendments in the amounts determined
by soil tests shall be applied to the redistributed surface soil
layer so +that it supports the approved postmining land use and
meets the re vegetation regquirements of section 4F. These tests
shall include nutrient analysis and lime requirement tests.
Results of these tests shall be submitted to the
dirzeetorCommissioner with the final planting report as required.
by these regulations. g .

7B.4. Water Quality. Surface and ground water guality,-ard
guantity, and the hydrologic balance shall be protected from
material damage by handling and managing earthen materials,
groundwater discharges and runoff in a manner that minimizes the
formation of acid or toxic drainage or infiltration and restores
the approximate premining water availability.

(a) Water Quality Control. All reasonable measures shall be
taken to intercept all surface water by the use of diversions,
culverts, drainage ditches or other approved methods to prevent
water from entering the working area. All surface drainage from
the disturbed area must pass through a2 sediment pond or series of
sediment ponds until discharges from such areas will not cause a
viplation of water guality standards.
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(b) Effiuent Limitations. Discharge from the permit area
shall not violate effluent limitations or cause a violation of
water quality standards. The monitoring freguency and effluent
limitations shall be governed by the standards set forxth in the
NPDES program under the Federal Water Pollution Control Act as
amended, 33 U.S.C. 1251 et. seg. and the rules and regulations
promulgated thereunder. Effluent limitations are those contained
in 40 CFR Part 434.

(c) Unless otherwise approved by the direeterCommissioner,
water from underground works shall not be co-mingled with surface
drainage. When separate treatment facilities are used for
discharges from underground works, they shall be designed to
adequately treat the anticipated guantity and quality of the raw
discharge.

(d) Treatment Facilities. Adeguate facilities shall be
installed, operated and maintained using the best technology
currently available in accordance with the eapproved preplan to
treat any water discharged from the permit area so that it
complies with all federal and state laws and regulations and the
iimitations of this section. Nonmechanical treatment systems may
be utilized if flow is infregquent or small and timely and
consistent treatment is assured.

(e) Breakthrough.

i. Any surface or underground breakthrough of water which
may affect a surface discharge and is caused by the operator
during the course of his operations shall be sampled immediately
and analyzed for total iron, total suspended solids and pH and,
if requested by the direetexCommissicner, any other parametexr
characteristics of the discharge. Such analysis shall be made by
a competent water analyst or chemist. The original and at least
one copy of the analysis shall be retained by the operator, two
copies shall be submitted tc the direetsrCommissioner. -

2. Should said analysis indicate the water gquality to be
less than applicable effluent limitations, seals shall be
immediately constructed. These seals shall:

A. Prevent any air from entering the underground mine by way
of the breakthrough; ocr '

B. Prevent any air from entering the breakthrough while
allowing the water to flow from the breakthrcugh; or

C. Seal the breakthrough of water so that it cannot flow.
Such seals shall be constructed of stone, brick, block earth or
other impervious materials which are acid resistant. '
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3. Alternate methods of handling discharges from
breakthroughs may be employed where it can be established that
applicable effiuent limitations can be met.

(f) Surface water shall not be diverted or otherwise
digcharged intoc underground mine workings, unless the person who
conducts the mining activities demonstrates to the
direeteorCommissioner that this will:

1. Abate water pollution or otherwise eliminate public
hazards resulting from mining activities;

2. Be discharged as a controlled flow, meeting applicable
effluent limitations for pH and total suspended solids, except
that the pH and total suspended solid limitations may be exceeded
if approved by the direeterCommissioner, and is limited to:

A. Coal processing waste;

B. Fly ash from a coal-fired facility;

C. Inert materials used for stabllizing underground mines;
D. TUnderground mine development wastes; or

E. Sludge:;

3. In any event, the discharge into underground mines of
surface waters will not cause, result in or contribute to a
violation of applicable water quality standards or effluent
limitations;

‘4, Minimizes disturbance to the hydroleogic balance; and
5. Not discharge without MSHA approval.

7B.5. Discharge from Underground Operations. No person shall
locate openings for new drift mine workings in acid or iron
producing coal seams in such a manner that the mine will have a
graviiy discharge. If there will be a gravity discharge and the
seam to be mined is listed in 2.4. of these regulations, then
site specific data must be submitted demonstrating that this is
not an acid or iron preducing seam in this location.

7B.6. Acid Producing and Toxic Materials. All exposed coal
seams remaining after mining and any acid-forming, toxic-forming,
combustible materials, or any other waste materials that are
exposed, shall be covered with a minimum of four feet (4') of
nontoxic and noncombustible material or tested, treated and
blended to provide materials suilitable to prevent water pollution.
If necegsary, this material shall he treated to neutralize
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toxicity in order to prevent water pollution and sustained
combustion and/or to minimize adverse effects on plant growth and
land uses. Where necessary to protect against upward migration of
salts, exposure by erosion, to provide an adegquate depth for
plant growth or to otherwise meet local conditions, the
diracterCommissioner shall gpecify thicker amounts of cover. using
nontoxic material. '

L

7B.7. Monitoring Requilrements.
(a) Surface Water Monitoring.

1. Surface water monitoring plans are to be included in the
permit application and will be based on the PHC determination and
baseline hydrologic and geologic information. These plans shall
identify monitoring site locations, guantity and quality
parameters, sampling frequency, and describe how the data may be
used to determine the impact, if any, of the operaticn ¢on the
hydrologic balance both the permit and adjacent areas.

Monitoring quality parameters should include but not exclusive_to
total digssolved solids or specific conductance corrected at 257C,
total suspended solids, flow measurements, pH, acidity,
alkalinity, total iron and total manganese. .The selection of

these parameters must be based on current and approved post

mining land uses and all hydrologic balance protection
objectives.

$.2.. All water discharged from the permit area shall be
sampled, analyzed and otherwise monitored in accordance with the
Clean Water Act of 1977 and all applicable standards of the NPDES
program, and a monthly report of all measurements shall be
submitted to the direeterCommissioner; provided, that all
violations of effluent standards shall be reported to the
direeterCommigsiconer within five (5) days of receipt of
analytical analyses; and

2.3. Where any discharge from the permit area reguires
treatment during the mining operation in order to meet the water
guality standards set forth in the NPDES regulations, surface
water monitoring of such discharges shall continue following
grading approval. If it is established on the basis of such
monitoring that the hydrologic balance is being preserved without
treatment, the treatment facilities may be removed. A one (1)
vear history of meeting the water guality standards shall be
adegquate to establish that the hydrclogic balance is being
preserved.

{b) Groundwater Monitoring. ground water monitoring plans
are to be included in the permit application if adverse impacts
to a significant groundwater resource are anticipated. This
decision will be based on the PHC determination and baseline
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hydrologic and geclogic information gathered for both on and off
the minesite. These plans shall identify monitoring site
locations (latitude, longitude and ground level elevation),
guantity and quality parameters to be monitored, sampling
fregquency and duraticn, and describe how the data may be used to
determine the impact, if any, of the operation on the hvdrologic
balance both on and off the mine site. Monitoring guality
parameters should include, but not exclusive tQ, total dissolved
golids or specific conductance corrected at 25°C, pE, acidity,
alkalinity, total iron, total manganese, water levelsg, or
discharge rates. The selecticon of these parameters must be based
cn current and approved postmining land uses and all hydrologic
balance protection objectives. Results shall be submitted to the
Commissicner at least every three (3) monihs.if-the-PHE '
determingtion-indicates-tAat-adverse-tmpaActs-maAy-oceur-te-a
significant-groundwater-regoureer-a--groundwater-menttoring-pian
in-acscardance-with-section-15£tbyf23-of-the-Aet--cshoutd-be
inetuded-iA-the-permit-appitcatiorn--The-pian-shali-inciude-a
statement-of-the-guantity-and-gquatity-paremeters-to-be-menitored;
sampiing-fregueney-and-duration-site-itseetieny-and-a-narrative
that-deseribes-heow-the-data-may-be-used-te-determine-the-impacetsy
if-anyy-of-the-eperation-uper-the-hydretegte-batances-At-a
mintAuRs~Eokat-digeotved-gotidgs-specifie-—conduetanee-~pHr
aetdity--atkatinitys-toktai-iren;-total-manganeser-ard-watex
leveis-shaii-be-menitored-at-each-approved-monttoring-tocationy
apd-the-results-gubmnitted-te-the-directar;-at-teagt-every-three
£€23~menthss

{(c) Ground Water Monitoring Waivers - if an applicant can
demonstrate by the use of the PHC determination and other

particular water-bearing stratum in the proposed permit and
adjacent area is not one which serves or may potentially serve as
a significant aguifer or ensure the hyvdrologic balance within the
permit and adjacent area, then monitoring of the stratum may be
waived by the Commissioner. Waivers will be considered and
granted separately and exclusively for each individual water-

bearing stratum unless it is shown by the use of the PHC
determination and baseline hydrologic and geclogic informaticn
that all individual water-bearing stratums of concern are
hydraulically interconnected and can be waived as a complete
unit.

7B.8. Method of Cperation.

{a) Steep Slope Mining.

1. Applicability. On mining operations where the natural
slope exceeds twenty (20) degrees, the provisions of this section

in addition to other applicable provisions of these regulations,
shall apply. On lesser slopes that reguire measures to protect
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the area below the mining operation from disturbance as
determined by the direeterlommissioner on the basis of
consideration of scils, climate, method of operation, geology and
other regional characteristics, the provisions of this section,
in addition to other applicable provisions of these regulations,
shall also apply.

2. Downslope Placement. Spoil or debris shall not be placed
on the downslcpe except in specified £ill areas designed for such
placement. Nothing in this section shall prohibit the placement
of materials in haulroad or access recad fills on slopes steeper
than twenty (20) degrees so long as the f£fills are constructed in
accordance with these regulations.

3. Highwall Elimination. The highwall shall be eliminated
and the disturbed area graded to the approxzimate original contour
in accordance with the provisions of this paragraph and
subsection 7B.11.

4. Stabilization. The material used to backfill and
eliminate the highwall ghall be sufficiently compacted or
otherwise mechanically stabilized so as to ensure stability of
the backfill with a static safety factor of 1.3. The method and
design specifications 0of compacting material shall be approved by
the direetorCommissioner. Woody materials shall not be buried in
the backfilled area unless the direeterCommissioner determines
that the proposed method for placing woody material beneath the
highwall will not detericrate the stable condition of the
backfilled area. The operation shall at a minimum retain all
overburden and spoil on the solid portion of existing or new
benches and backfill and grade to the most moderate slope
possible.,

-

5. Drainage Channels and Flumes. When mining through natural
watercourses or when water is to be directed across or through
the backfill, a drainage channel, flumes or french drains shall
be constructed across or through the backfill in order to ensure
stability and to prevent erosion. Such drainage channels, flumes
or french drains shall be constructed of nontoxic durable rock,
asphalt, concrete or any other material approved by the
dirscterCommissiconer. Channels, flumes and drains shall be
constructed in accordance with criteria contained in the Handbocok
unless otherwise approved.

(b) Inactive Status. Inactive coperation status will be
considered for a period not to exceed one (1) year from date of
approval; provided, that prior written approval is cbtained from
the direeterCommissioner; provided further, that inactive status
shall not be approved unless the operator demonstrates that
reclamation is current and all water management practices will be
maintained during the inactive period. The direeterCommissioner
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may also reguire progress maps prior to approval. Where it can be
adequately demconstrated by the permititee that inactive status to
exceed one (1) year is necessary, the éireeterfommigssiconer may
extend inactive status beyond the one (1) year limitation in
increments not to exceed six (&) months.

(c) Requirements for Special Land Use Purposes. Operations
that meet the reguirements of this paragraph may be conducted
under a variance from the requirement to restore affected areas
to the approximate original contour if the following requirements
are satisfied:

1. The alternative postmining land use regquirements of
paragraph 4D.4. are met;

2. All applicable reguirements of the Act and regulatory
program other than the reguirement to restore affected areas to
their approximate original contour are met;

3. After consultation with appropriate land use planning
agencies, if any, the potential use is shown to constitute an
egqual or better economic or public use;

4. The proposed use is designed and certified by an approved
person in conformance with professionzal standards established tco
assure the stability, drainage and configuration necessary fer
the intended use of the site:;

5. The highwall is completely backfilled with spoll material
in a manner which results in a static safety factor of 1.3. using
standard geotechnical analysis; and

‘6. The surface land owner of the permit area has reguested
in writing that a variance be granted sc¢ as to render the land
after reclamation suilitable for an alternative land use as defined
in paragraph 4D.3. -

7B.9. Disposal of Excess Spoil. Speil not required to
achieve the approximate original contour shall be transported to
and placed in a controlled manner in designated disposal areas
within the permit area in accordance with the criteria and
specifications found in section 6B of these regulaticns and in
the Handbook or other approprizte design as approved in the
preplan. Coal processing wastes and/or toxic material shall not
be disposed of in such fills unless they are designed in
accordance with the refuse disposal regulations. Where
environmental benefits will occur, spoil not needed to restore
the approximate original contour of the land and reclaim land
within the permit area may, in a manner consistent with the Act
and these regulations, be deposited on ancother area under a
permit issued pursuant to the Act or on abandoned mine lands
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under a contract for reclamation conducted pursuant to the
provisions of the Act and these rules and regulaticns.

(a) Disposal of Excess Spoil on Existing Benches. Spoil
material. not reguired to return the area to the approximate
original contour may be placed on a preexisting bench if the
following conditions are met:

1. All excess spoil must be hauled, placed and retained on
the so0lid portion of the bench; and

2. The spoil must be compacted or otherwise mechanically
stabilized and the existing highwall eliminated to the extent
possible with the available spoil to achieve a static safety
facter of 1.3.

{(b) Disturbance Within Fill Site. At no time shall the
disturbance in the valley fill area be greater than the sediment
storage requirement provided by the sediment structures until two
or more lifts of the walley fill have been installed.

(c) Temporary Storage of Overburden to be Used for
Backfilling and Regrading. All material to be used in final
regrading must be placed within the permit area as specified in
the approved plan in a manner which will insure mass stability in
accordance with these regulations and revegetated to prevent
erosiocn.

7B.10. Site Develcpment.

{a) Time Schedule for Site Excavation. The time schedule for
site excavation shall be consistent with the approved preplan and
shall provide for minimum disturbance at any one time consistent
with envirconmentally sound procedures. Regrading and
stabilization of all areas disturbed in the development of the
mine site shall prcceed as contemporaneously as practicable. In
any event, all reguired drainage svstem ccmpconents and roads
necessary for site construction shall be installed in accordance
with the approved preplan prior to any disturbance for site
development.

1. Temporary Revegetation. aAll topsoil and speoll storage
areas which will be in place for more than six {(6) months but
less than cne (1) year shall at a minimum be seeded and mulched
so as to establish a satisfactory stand of temporary vegetative
cover. This seeding and mulching must be done within thirty (30)
days of completion of the storage area. _

2. Permanent Revegetation. All topsoil, spoil storage and

other disturbed areas which will be in place for longer than one
(1) year shall be seeded and mulched so as to establish a
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satisfactory permanent vegetative cover. Trees shall be required
only on those areas that:

A, Will not be redisturbed by future reclamation activities;
or

B. Are necessary in order to meet the approved postmining
land use. Seeding and planting of these areas shall be conducted
during the first seeding season.

(b) Mine Site Organization and Aesthetics. Indiscriminate
dumping or discarding of materials, litter, junked egquipment,
containers, or other noncoal wastes shall be prohibited. These ——
materials shall be properly placed in areas specifically
designated for their storage or disposal or removed from the
area. Regrading and revegetation of the disposal areas shall be
planned and carried out where possible in a manner which results
in the covering or screening of offensive and unsightly areas.

7B.11. Backfilling and Regrading. Spoil returned to the
mined-ocut area shall be backfilled and graded to approximate
original contour with all highwalls eliminated and a postmining
slope that does not exceed either the angle of repose or such
lesser slope as is necessary to achieve a minimum long-term
static safety factor of 1.3 and prevent slides.

(a) Time Schedule for Regrading and Backfilling. Regrading
and backfilling will proceed as contemporanecusly as practicable 7
with mining operations and as reflected on the approved mining
and reclamation plan; provided, however, that final backfilling .
and regrading shall be completed within one hundred eighty (180)
days of completion of underground mining.

-

Should particular site conditions or weather make adherence
to these guidelines impractical, the period of time required to
be current may be reasonably extended. :

(b) Revegetation shall be kept current by establishing a
temporary or permanent vegetative cover on regraded areas by the
end of the first growing season and a permanent vegetative cover
by the end of the second growing season. Standards and procedures
for establishing a satisfactory vegetative cover and guidelines
for species selecticn and application rateg are found in these
regulaticns.

(c) Variances from Highwall Elimination. All underground
mining operations which were in existence and which created
highwalls prior to August 3, 1877 shall not be reguired to
eliminate the highwall if the operator can demonstrate that it is
economically or technologically infeasible, by wvirtue of the
fact that there is an insufficient amount of spoil material

16




within the proximity of the mine site. The operator shall utilize
2ll available material to eliminate as much of the highwall as
pessible to achieve highwall elimination. At a minimum, the
operator shall be required to seal all underground openings and
to cover the exposed coal seam with a minimum of four feet (4')
of nonacid producing materials,

(d) Grading Outer Spoil. All outer spoil shall be graded so
as to blend into the adjoining undisturbed lands.

(e) Erosicn Control. All disturbed areas shall be regraded,
protected and stabilized in a manner which effectively controls
erosion.

(£) Reaffecting Previcusly Mined Areas.

1. Mining of seams below existing bench. QOperations
proposing to nine below existing bench and not reaffecting
existing highwall shall, at a minimum, completely eliminate newly
created highwall and utilize excess spoil material to eliminate
as much of the preexisting highwall as possible.

2, Mining of Existing Bench. Operations proposing to mine on
the existing bench and not reaffecting existing highwall shall,
at a minimum, backfill four feet (4') above the coal seam and
eliminate as much of the preexisting highwall as possible.

(g) Regraded Drainage Contreol. Drainage control on regraded
areas shall be provided to prevent excessive erosion or
additional contributions of suspended sclids to the receiving
stream, ensure safety and conserve soil moisture. Drainage
control measures include, but are not limited to, diversion
ditches, flumes and riprap channels, tracking in, small
depressions or other devices that may be approved by the
direckterCommissioner. . ) X - .

(h)

1. Rehandling of settled and revegetated £fills to achileve
approximate original contour at the conclusicen ¢©f underground
mining activities shall not be reguired if the following
conditions are met!

A. The £i11 is not located so as to be detrimental to the
environment or to the health and safety of the public;

B. Stability of the fill shall be demonstrated through
standard geotechnical analysis to be consistent with the
backfilling and grading reguirements; and

17
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C. The surface of the £ill has been vegetated in accordance
with section 4F of these regulations.

2. The approximate original contour variance contained in
(h) does not constitute a wvariance from the reguirement for.
highwall elimination except on previously mined areas (pricor to
May 3, 1978) which would involve exposing one area of highwall
completely eliminated during the installation of the deep mine in
order to eliminate another area of highwall.

38-2-7C. Subsidence Contrecl.

7C.1. Public Notice. The mining schedule shall be
distributed by mail to all owners of property and residents
within the area above the underground workings. Each such perscon
shall be notified by certified mail (return receipt requested) at
least six (6) months prior to mining beneath his or her property
or residence. The return receipt shall be kept at the mine
office. The notification shall contain, at a minimum:

{a) Company name, permit number and address; mining will
take place;

{(b) Identification of specific areas in which

(c) Dates of mining activitieg that could cause subsidence
and affect specific structures; and

(d) Measures to be taken to prevent or conirol adverse
surface effects.

7C.2. Surface Quner Protection.

(a) Each person who conducts underground mining activities
shall adopt all measures technologically and econcmically
feasible to prevent subsidence causing materiazl damage or -
reducing the wvalue or reasonably foreseeable use of surface
lands.

(b) Each person who conducts underground mining which
results in subsidence that causes material damage or reduces the
value or reasonably foreseeable use of the surface lands shall
restore the land to a condition capable of supporting uses it was
capable of supporting before subsidence. He shall also, where
such person does not specifically possess the right to subside
without liability to surface owners, at the option of the owner
of each such damaged structure:

1. Reatore, rehabililitate or remove and replace each damaged

structure promptly after the damage is suffered, to the condition
it would be in if no subsidence had occurred; or
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2. Purchase the damaged structure for its fair market,
presubsidence value and shall promptly, after subsidence occurs,
insure that it deces not constitute a public nuisance or a hazard
t0 health and safety or the environment; or

2. Compensate the owner of any surface structure in the full
amount of the diminution in wvalue resulting from subsidence.

(¢) Before mining begins, noncancelabhle premium prepaid
insurance or other means approved by the direeterCommissioner may
be required to assure that every person with an interest in the
surface will be indemnified for all damages which they might
suffer as a result of subsidence.

(d) Underground mining activities shall not be conducted
beneath or adjacent to public buildings and facilities, churches,
schools, hospitals, or impoundments with a storage capacity of,
or bodies of water containing, tTwenty (20) acre-feet or more,
unless the direeterCommissioner finds that mining will not cause
material damage or reduce the foreseeabhle use. The
directerCommissioner may, if necessary to minimize the potential
for damage, limit the percent of coal extraction underneath or
adjacent to such features or facilities. If subsidence causes
material damage to such features or facilities, the
directorCommissioner may suspend mining under or adjacent to such
features or facilities until the subsidence control plan is
modified.

7C.3. Subsidence Contrecl Plan.

{a) Each application shall include a subsidence contrcl plan
which ingludes the following:

1. A survey that identifies structures or renewable resource
lands and whether or not subsidence could cause material damage
or diminution cof wvalue oxr use of such structures or renewable
resource lands.

2. A general description ¢f the technique of coal removal,
such as longwall, rcoom and pillar, pillar removal, hydraulic
mining or other extraction methods:;

3. The location and extent of areas in which planned
subsidence is projected, including anticipated effects, and those
areas in which measures will be taken to prevent or minimize
subsidence and related damage;

4. A description of the physical conditions, such as depth
of cover, seam thickness, lithology, and other geolegic and
hydroclogic conditions, which affect the likelihood or extent of
subsidence and subsidence related damage; and
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5. A desgcription of the measures to be taken, in accordance
with 7C.2, to mitigate or remedy any material damage or
diminution in value or foreseceable use that may occur due to
expected subsidence, except where the person conducting
underground mining activities possess the right to subside
without liability to surface owners.

(b) The regulatory authority may waive the remainder of the
reguirements for a subsidence control pian if the survey required
by paragraph (A)(1l) of this section demonstrates, and the
regulatory authority determines, that no material damage or
diminution of wvalue or foresesable use of the land could be
caused by subsidence.

38-2~7D. Incidental Boundary Revisions.

All incidental boundary revisions shall be granted in
accordance with section 19(a){(2) of the Act and shall be limited
to additional areas of disturbance directly related to
underground nining.deveiopment-such-as-additieonat- drz£t~epeﬂzngs—
shafts;-borehotea-and-retated-struetures~and-the-uphitt~expansieon
ef-gxisting-refuse-areasr-Ineidentni-boundary-revisiens-shatt-not
be-granted-for-arecag-pet-uniguety-retated-to-undexrground-mines
sueh-ag-copt~steragey—refuse-dispesai-fexeept-the-uphiii
expansion-of-exigting-refuge-areast-and-esai~-hautager

7D.1. .. General - In addition to the information reguired by
Section 19(a)(2) of the Act, the followmngfregplrements shall be
met.

(a) The appllcatlon shall be filed on forms provided by the
Comm1851oner, L

(k) If the IBR is contigucus to the mining area of the
original permitted area or is connected by projected mining
boundaries and is an insignificant IBR, a legal advertisement
shall be publighed one time in accordance with Section 3B.4 of
these regulations. The legal advertisement shall state that
written protests will be accepted by the Commissioner until a
certain date which shall be at least ten (10) days after the
publication of the applicant's advertisement.

(¢) If the IBR 1g not contiguous to the mining area, or is
a significant IBR, a legal ad in accordance with Section 3E.2 of
the rules and regulatlons and Section 3-9(a)(6) of the Act will
be reguired.

{d) All provisions of the IBR which differ from the
original permit shall meet the requirements of the Act and
regulations, except as provided in this section.
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7D0.2. &n incidental boundary revision will not be deemed to
be significant unless it is determined that the environmental
impact or welfare and safety of the public may be altered from
that reflected in the approved permit.

7D.3. All incidental boundary revisions for a permit will
be subject To review and approval by the Commissioner.

7/D.4. No incidental boundary revision to a permit may be
implemented by any operator until written approval of the
Commissioner ‘has been_ granted.
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38-2-8A. Permit Requirements. This section shall apply to
facilities reguired for or used incidentally for operaticn of the
mine such as, but not limited to, mine buildings and coal
processing plants not included in a mine permit. This gsection
also applies to coal loading facilities at or near the mine site -
but not included in the mine permit.

8A.l. General. In addition to informaticon required by
sections %89 and 18 (b)(5) of the Act and sections 3 and 4 of
these regulations, the following general information shall be
included with an application filed on forms provided by the
direeteorCommissioner: -

(a) Return receipts of notification to residents residing on
property contiguous to proposed permit area;

(b) A true copy of the notarized affidavit of publication
and a copy of the advertisement setting forth the dates the
advertisement appeared;

(c) The location of the operation (county, magisterial
district, nearest post office and longitude and latitude); and

(d) Information on the type of bond to be filed and whether
or nct incremental bonding will be used.

8A.2. Hydrologic Information and Analysis. The application
shall contain a statement describing the probable hydrologic
conseguences of the mining cperations, both the permit and
adjacent areas-on-and-eff-the-mine-site with respect to the
hydrologic balance. Modeling technigues may be included as part
of the application. The latitude, longitude and elevation should
be shown for each surface or groundwater sampling point for base
line information. Water sampling and analysis shall be in
accordance with 0OSM approved methods. All applications for —
permit revisions must be reviewed by the Commigsicner to
determine whnether a new or updated PHC determination or

cumulative hydrologic impact assessment (CHIA) should be
prepared. -

(a) Base line Groundwater Information.

1. The location, ownership and use (if any) of Kknown
existing wells, springs and other groundwater resources including
discharges from other active or abandoned mines within the
proposed permit and adjacent areas in sufficient numbers to allow
the applicant to make a reascnable approximaticn of the base line
groundwater conditions and use.

2. Water quality descriptions including total dissolved
solids, alkalinity, acidity, sulfates, specific conductance, PH,
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total iren and totzl manganese; provided, that correlation data
from other monitoring which does not include one or more of the
above parameters may be accepted; provided further, that limited
validation samples may be reguired.

3. For significant aquifers, groundwater quantity
descriptions including discharge rates or usages and depth to
water under seasonal conditions in each water-bearing stratum
above the coal seam and each potentially impacted water-bearing
stratum below the coal seam. Where deemed feasible and )
appropriate by the Commissioner, an operator may calculate water
usage for water status discharge determination:; and.

4, If the determination of the probable hydrologic
consequences (PHC) indicates that a correctly used or significant
groundwater resource 1is likely to be adversely impacted,
additional information shall be provided on the base line
properties of the groundwater system as necessary to evaluate
such probable hydrologlc consegquences or to plan remedial or
reclamation activities.

{b) Base line Surface Water Information.
1. The name, location, ownership, and description ¢f all

surface water bodies in the permit and adjacent arecasstreams-inte
which-water-wili-be-digscharged.

2. Water quality descriptions including information on
total suspended solids, total dissclved solids, specific
conductance, pH, acidity, alkalinity, sulfates, total iron, and
total manganese sufficient to demonstrate seasonal variation: _
provided, that correlation data f£from other monitoring which does
not include one or more ©of the above parameters may be accepted;
provided further, that limited validation samples may be
reguired.

3. Water quantity descriptions including information on
seasonal flow rates, variation, and water usages; and

4. If the determination of the probable hydrologic
consequences (PHC) indicates that a currently used or significant
surface water resource (including all lightly buffered streams)
is l1likely to be contaminated, diminished, or interruptedadverseiy
impaeted, additional information shall be provided on the base
line properties of the surface water system as necessary to fully
evaluate such probable hydrologic conseguences or to plan
remedial and reclamation activities such as water availability,
alternative water sources and evaluation of suitability for both
the premining and the approved post mining land uses.

+
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{c) Probable hydrologic consequences assessment. The
application shall include a determination ¢f the probable
hydrcoclogic conseguences (PHC) of the proposed mining and
reclamation upon the quality and quantity of ground and surface
water under seasonal flow conditions in the proposed permit area
and potentially impacted offsite areas. The PHC determinatiocon
shall be based on base line data collected at or near the site of
the proposed operations, data representative of the site, or a
combination of both. The PHC determination shall include
estimates of the impact of the proposed coperation upon water
quality, floeding or streamflow alteraticon and ground and surface
water. avaiiability. Remedial measures for potential water
quality or water guantity problems of local impact revealed by
the PHC determinations shall be described or referenced. :

{(d) The applicant shallmay submit all available data and
analysis described in 6A.2(¢) with the application for the
cumulative hvdrologic impact assessmentreievant-te-the-eumuiative
kydrolegie-impaet-aggsessment-with-the-appiteatieon.

{(e) In some cases, the PHC may serve as the CEIA if there is
no previously existing mining within that particular hydrologic
regime's impact area. Otherwise, the regulatcry authority shall
perform a seéparate cumulative hydrologic impact assessment and
evaluation of the PHC for the permit area and PEC's found within
the cumulative impact area. This evaluation shall be sufficient
to determine, for purposes of permit approval, whether the
proeposed operatlon has been designed to prevent material damage
0 the hvdrologic balance cutside the permit area.

38-2-8B. Performance Standards.

’

-8B.1., 8Signs and Markers.

(a) Permanent Monument. A permanent monument shall be
posted at the entrance from public roads and highways and at
other suitable locations.

The monument shall consist of a2 sign constructed of wood,
metal, or other suitable material two feet by three feet (2' x
3') mounted on a two-inch (2") diameter pipe driven three feet
(3') into the ground with four feet (4') exposed. Any suitable
equivalent substitute may be approved. The sign shall clearly
indicate the company name, permit numbers, business address and
telephone number.

(b) Perimeter Marker. A two-inch (2") diameter pipe or
suitable substitute shall be driven into the earth with a minimum
of three feet (3') exposed to permanently mark the beginning and
ending points of the area under permit. It shall be identified
by painting the exposed portion of the pipe red. The assigned
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permit number shall be affixed to the permanent perimeter marker.
Other markers may be used o delineate the boundaries of the
proposed permit area.

(c) Buffer Zone Markers. Appropriate markers will be
established along a buffer zone. Markers shall consist of metal
or wooden stakes or other suitable devices or methods.

(d) Topsoil Markers. When topscil or topsoil substitute
material is segregated and stockpiled, the stockpiled material
shall be marked. Markers shall remain in place until the
materials are removed. R

(e) Blasting Signs. If blasting is necessary to conduct
surface mining operations, signs reading "Blasting Area” shall be
displayed conspicuously at all approaches to the blasting site
and along haulageways and access roads to the facility and all z
entrances to the permit area. The sign shall be two feet by
three feet (2' x 3') reading "Blasting Area" and explaining the
blasting warning and the all clear signals.

8B.2. Casing and Sealing of Holes. All boreholes, shafts,
auger holes and wells shall be cased, sealed or otherwise managed
to prevent pollution of surface or groundwater and to prevent
mixing of groundwaters of significantly different quality. All
boreholes within the permit area which extend beneath the coal to
be mined and into water bearing strata shall be permanently
plugged unless the boreholes have been approved for use in
monitoring. Prior to sealing, such holes shall be managed to
insure the safety of people, livestock, and wildlife; however,
before. final release of bond, exploratory or monitoring wells
must either be sealed in a safe and environmentally sound manner
or with the prior approval of the BireeterCommissioner, be
transferred to another party for further use. The conditions of
the transfer shall comply with State and lcocal laws, regulations,
and other requirements. '

8B.3. Topsoil. Procedures for topsoil handling will be in
accordance with 6B.3. of these regulations.

8B.4. Water Quality. Surface and groundwater quality, -and
quantity, and the hydrologic balance shall be protected by
handling and managing earthnen materials, groundwater discharges
and runoff in a manner that minimized the formation of acid or
toxic drainage or infiltration and restores the approximate
premining water availability.

{(a) Water Quality Control. All reasonable measures shall be
taken to intercept all surface water by the use of diversions,
culverts, drainage ditches or other approved methods to prevent
water from entering the working area. All surface drainage from
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the disturbed area must pass through a sediment pond or series of
sediment ponds until stabilized to prevent erosion or
sedimentation.

{b) Effluent Limitations. Discharge from the permit area
shall not violate effluent limitations or cause wvioclation of
water quality standards. The monitoring freguency and effluent
limitations shall be governed by the standards set forth in the
NPDES program under the Federal Water Pollution control Act as
amended, 33 U.S8.C. 1251 et. seqg. and the rules and regulations
promulgated thereunder. Effluent limitations are those contained
in 40 CFR Part 434. -

(c) Treatment Facilities. Adeguate facilities shall be
installed, operated and maintained using the best technology
currently available in accordance to the approved preplan to
treat any water discharged from the permit area so that it
complies with all federal and state laws and regulations and the
limitations of this section. Nonmechanical treatment systems may
be utilized if flow is infrequent or small and timely and
congistent treatment ig assured.

(d) Surface water shall not be diverted or otherwise
digcharged into underground mine workings, unless the person who
conducts the surface mining activities demonstrates to the
direectorCommissioner that this will:

i. Abate water pollution or otherwise eliminate public
hazards resulting from surface mining activities;

2. Be discharged as a controlled flow, meeting applicable
effluent limitations for pH and total suspended solilids, except
that the pH and total suspended solid limitations may be
exceeded, if approved by the direeterCommissioner, and is limited
to: -

A. Coal processing waste;

B. Fly ash from a coal-fired facility;

C. Inert materials used for sfabilizing underground mines;

D. Underground mine development wastes; or

E. 8Sludge.

3. In any event, the discharge into underground mines of
surface waters will not cause, result in or contribute to a

violation of applicable water guality standards or effluent
limitations;




4. Minimizes disturbance to the hydrolcgic balance; and

5. Not discharge without MSHA approwval.
BB.5. Acid Producing and Toxic Materials.

{a) Drainage frcm acid-forming and toxic-forming materials
into ground and surface water shall be avoided by:

1. Identifving, burying, blending, segregating and/or
treating where necessary, spoil or other materials that will be
toxic to vegetation or that will adversely affect water quality
within thirty (30) davs after it iz first exposed or a lesser
periocd if reguired by the direeterCommissioner. Such materials
shall be handled in accordance with methods set forth in the
approved preplan; and

2. Acid-forming or toxic-forming material shall not be
buried or stored in prozimity to a drainage course or groundwater
system so as to cause a threat of water pecllution.

{(b) Treatment of Toxic Material. Any acid- forming, toxic-
forming, combustible, or other waste materials that are exposed,
shall be surrounded with a minimum of four feet (4') of nontoxic.
and noncombustible material or test, treat and blend material to
provide materials suitable to prevent water pollution. 1f
necessgsary, this material ghall be treated to neutralized toxicity
in order to prevent water polluticons and sustained combustion
and/cr to minimize adverse effects on plant growth and land uses.
Where necessary to protect against upward migration of salts,
exposure by erosion, to provide an adeguate depth for plant
growth, or to otherwise meet local conditions, the
direeterCommissioner shall specify thicker amounts of cover using
nontoxic material. )

EB.6. Monitoring Requirements.
(a) Surface Water Meonitoring:

1. Surface water monitoring plans are to be included in the
permit application and will be based on the PHC determination and
baseline hydrologic and geologic information. These plans shall
identify monitoring site locations, gquantity and quality
parameters, sampling freguency, and describe how the data mav be
used to determine the impact, if any, of the operation on the
hydrologic balance both the permit and adjacent areas.

Monitoring guality parameters should include but not exclu51ve to
ftotal dissclved sclids or specific conductance corrected at 25> C,
total suspended solids, flow measurements, pH, acidity,
alkalinity, total iron and total manganese. The selection of
these parameters must be based on current and approved post
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mining land uses and all hydrologilic bkalance protection
objectives.

¥.2. All water discharged from the permlt area shall be
sampled and analyzed and otherwise monitored in accordance with
the Clean Water Act of 1977 and all applicable standards of the
NPDES program and a monthly report of all measurements shall be
submitted to the direeterCommissioner, provided, that all *
violations of effluent standards shail be reported to the o
directorCommissioner within five (5) days of receipt of
analytical analysis.

2.3. Where any dlscharge from the permit area reguires
treatment during the mining operation in order to meet the water
quality standards set forth in the NPDES regulations, surface
water monitoring of such discharges shall continue following
grading approval. If it is established on the basis of such
monitoring that the hydrologic balance is being preserved without
treatment, the treatment facilities may be removed. A one (1)
vear history of meeting the water gquality standards shall be
adequate to establish that the hydrologic balance is being
preserved.

{(b) Groundwater Monitoring. groundwater monitoring plans
are to _be included in the permit applicaticn if adverse impacts
to a significant groundwater resource are anticipated. This
decision will be based on the PHC determinaticon and baseline
hydrologic and geologic information gathered from both on and off
the minesite. These plans shall identify monitoring site
locations (latitude, longitude and ground level elevation),

uantity and quality parameters to be monitored, samplin
frequency and duration, and describe how the data may be used to
determine the impact, if any, of the operation on the hydrologic
balance both on and off the minesite. Monitoring quality o
arameters should include, but not exclusive tg, total dissolved
solids or specific conductance corrected at 25°C, pH, acidity,
alkalinity, total ircn, total manganese, water levels or
discharge rates. The Selection of these parameters must be based
on current and approved postmining land uses and all hydrologic
balance protection objectives. Results shall be submitted to the
Commissioner at least every three (3) months.f#f-the-PHE
determination-indicates-that-adverse-impacts-may-oeeur-£e-a
significant-greundwater-reseoureery-a-groundwater-menitoring-pian
tn-aceordance-with-geetion-158-{b)-t2)-of-the-Act-shouid-be
tnetuded-in-the-parmit-applicationr---Fhe-pian-shatl-inetude-a
statement-of-the-guantity-and-quatity-parameters-to-be-merttored;
sampiing-freguencey-and-duraktiory-site-lecation-and-a-narrative
that-degeribeg-hew-the-data-may-be-uged-teo-detarmine-the-impacts
if-anyy-ef-the-eperation-upen-the~hydroiegie-batancer—-At-a
mintmumy-totat-digsetved-getids;-gpecifie-eonduetancer-pHy
aetrdity,-atkaiinikty;-teotai-irenr-totat-manganesey-apd-water
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teveizs-shati-be-monttoared-at-eaech-approved-monttoring-tocatiorn
apd-the-resutts-submitted-to-the-direector~at-teast-every-£hree
¢33y-menthss ;

{(c) CGroundwater Monitoring Waivers - if an applicant can
demonstrate by the use of the PHC determination and other
available baseline hydroleogic and geoclogic information that a
particular water-bearing stratum in the proposed permit and 7
adjacent area is not one which serves or mav potentially serve as
a significant aguifer or ensure the hvdrologic balance within the
permit and adjacent area, then monitoring of the stratum mavy be
waived by the Commissicner. Wailvers will be considered and
granted separately and exclusively for each individual water-
bearing stratum unless it is shown by the use of the PHC 7
determination and baseline hydrologic and geologic information
that all individual water-bearing stratums of concern are
hydraulically interconnected and can be waived as a complete
unit. ; : '

BB.7. Method of Operation.
(a) Steep Slope Mining.

1. Applicability. On surface mining operations where the
natural slope exceeds twenty (20) degrees, the provisions of this _
section in addition to other applicable provisions of these
regulations, shall apply. On lesser slopes that reguire measures
to protect the area below the operation from landslides or other
gimilar disturbances as determiped by the direeterCommissicner on
the basis of soils, climate, method of operation, geology and
other regional characteristics, the provisions of this section,
in addition te cother applicable provisions of these regulations,
shall also apply.

2. Downslope Placement. Spoil or debris shall not be s
rlaced on the downslope except in specified f£ill areas designed
for such placement. Nothing in this section shall prohibit the
placement of materials in haulroad or access rcoad embankments on
siopes steeper than twenty (20) degrees so long as the
embankments are constructed in accordance with these regulations.

3. Highwall Elimination. The highwall shall be eliminated
and the disturbed area graded to the approximate originzal
contour. Spoil material in excess of that required for the
reconstruction of the approxzimate original contour shall be
permanently stored in accordance with these regulations. Land
above the highwall shall not be disturbed unless the
diractorCommissioner finds that the disturbance is necessary to!

A. Blendlthe s0iid highwall and the backfilled material;




B. Control surface runocff;
C. Provide access to the area abowve the highwall; or
D. Comply with applicable health and safety laws.

4, Stabilization. The material used to backfill and
eliminate the highwall shall be sufficiently compacted or
otherwise mechanically stabilized so as to insure stability of
the backfill with a static safety factor ©of 1.3. The method and
design of specifications of compacting material shall be approved
by the direeterCommissioner. _ Woody materials shall not be buried
in the backfilled area unless the directerCommissioner determines
that the proposed method for placing woody material beneath the
highwall will not deteriorate the stable condition of the
backfilled area. The operation shall at a minimum retain all
overburden and spoil on the solid portion of existing or new
benches and backfill and grade to the most moderate slope
possibkble.

5. Drainage Channels and Flumes. When construction
activities progress through natural watercourses, or when water
is to be difected across or through the operation or backfill, a
drainage channel, flume or french drain shall be constructed
across or through the operation or backfill in order to ensure
stability and to prevent erosion. Such drainage channels, flumes
or french drains shall be constructed of nontoxic durable rock,
asphalt, concrete or any other material approved by the
directerCommisgsiconer. Channels, flumes and drains shall be
constructed in accordance with criteria contained in the Handbook
unless otherwise approved.

(b) Inactive Status. Inactive operations status will be
considered for a period not to exceed one (1) vear from date of
approval; provided, that prior written approval is obtained from
the direetorCommissioner; provided further, that inactive status
shall not be approved unless the operator demonstrates that
reclamation is current and all water management practices will be
maintained during the inactive period and all exposed coal is
covered with nontoxic material. The direetexrCommissioner may
alseo reguire progress maps prior to approval.

Where it can be adeguately demonstrated by the permittee
that inactive status to exceed one (1) yvear is necessary, the
direeterCommigsioner may extend inactive status beyond the one
{l) vear limitation in increments not to exceed six (6) months.

(¢) Regquirements for Special Land Use Purposes. Operations
that meet the requirements of this paragraph may be conducted
under a variance from the reguirement to restore affected areas
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+to the approximate original contour if the following requirements
are satisfied:

1. The alternative postmining land use reguirements of
paragraph 4D.4. are met;

2. All applicable requirements of the Act and regulatory
program other than the reguirement to restore affected areas to
their approximate original contour are met;

3. After consultation with appropriate land use planning
agencies, if any, the potential use is shown %o constitute an
equal or better economic or public use;

4. The proposed use is designed and certified by an
approved person in conformance with professional standards
established to assure the stability, drainage and configuration
necessary for the intended use of the site;

5. The highwall is completely backfilled with spoil
material in a manner which results in a static safety factor of
1.3 using standard geotechnical analysis.

6. Only spoil not necessary te achieve the postmining land
use shall be removed from the mine bench; and

7. The surface land owner of the permit area has reguested
in writing that a variance be granted so as to render the land
after reclamation suitable for an alternative land use as defined
in paragraph 4D.3.

8B.8. Site Development.

(a) Time Schedule for Site Excavation. Time schedule for
site excavation and/or construction activities shall be -
consistent with the approved preplan but shall provide for
minimum disturbance at any one time consistent with good
environmental procedures; provided, all applicable drainage
system components as approved in the preplan shall be installed
prior to any disturbance for site development.

1. Temporary Revegetation. All topsoil and spoil storage
areas which will be in place for less than one (1) year shall be
seeded and mulched with a mixture of annual grasses and grains in
order to reduce erosion. This seeding and mulching must be done
within thirty (30) days of completion of the storage area.

2. Permanent Revegetation. All tcopsoil, spoil storage and

other disturbed areas which will be in place for longer than one
(1) vear shall be seeded and mulched with a combination of annual
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and perennial grasses and legumes. Trees shall be required only
con those areas that:

A. Will not be redisturbed by future reclamation
activities; or

B. Are necessary in order to meet the approved postmining
land use. Seeding and planting of these areas shall be conducted
during the first normal seeding season after the completion of
the disturbance.

{b) Disposal of Excess Spoil on Existing Benches. Excess
spoil will be placed in accordance with 6B.B. of these
regulations.

8B.9. Backfilling and Regrading. Spoil refturned to the
mined-out area shall be backfilled and graded to approximate
original contour with all highwalls eliminated and achieve a
postmining slope that does not exceed either the angle of repose
or such lesser slope as is necessary to achieve a minimum long-
term static safety factor of 1.3. and prevent slides.

(a) Time Schedule for Regrading and Backfilling. Regrading,
backfilling and revegetation will proceed as contemporaneocusly as _
practicable with operations and as reflected on the approved
construction and reclamation plan; provided, that final
backfilling and regrading shall ke completed within sizty (60)
days of removal of the facility unless an alternate postmining
land use has been approved in which case backfilling and
regrading shall be accomplished as specified in the approved
preplan.

Should particular site conditions or weather make adherence
to these guidelines impractical, the pericd of time required to
be current may be reasonably extended. A written wailver must be
obtained from the direetex=Commissioner for such extension.

(b} Revegetation shall be kept current by establishing a
tempcrary or permanent cover on regraded areas by the end of the
first growing seascn and a permanent cover by the end of the
second growing season. Standards and procedures for establishing
a gatisfying vegetative cover and guidelines for species
selection and application rates are found in these regulations.

(c) Grading Outer Spoil. All outer spoil shall be graded so
as to blend into the adjoining undisturbed lands.

(d) Erosion Control. All disturbed areas shall be regraded,
protected and stabilized in a manner which effectively controls
ercsion,
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(e) Regraded Drainage Control. Drainage control on regraded
areas shall be provided to prevent excessive erosion or
additional contribution of suspended solids to the receiving
stream, ensure safety and conserve soil moisture. Drainage
control measures include, but are not limited to, diversion
ditches, flumes and riprap chamnels, tracking in, small
depressions and other devices that may be approved by the
directorCommissicner.

8B.10. Insitu Mining. 2Any insitu mining will be conducted
in accordance with sections 3, 4, 7, and 8 of these regulations.

8B.11, Backfilling and érading: Previously mined areas.

Remining operaticns on previously mined areas that contain a
pre-existing highwall shall comply with 6B.9 or 8B.9 of these
regulations, except as proviaed'in this section.

{(a) The requirement of highwall elimination shall not apply
to remining operations where the vcoclume cof all reascnably
available spoil located in the permit area is insufficient to
compietely backfill the reaffected or enlarged highwall as
demonstrated in writing by the applicant. The highwall shall be
reduced to .the maximum extent technically practical.

{(b) Spoil placed on the cutslope during previous mining
cperations shall nct be disturbed if such disturbance will cause

instability of the remining spoil or otherwise increase the

hazard to the public health and safety or to the environment.

{(c) Where the applicant propcses to use selected overburden
materials as a supplement or substitute for topsoil, the
application shall provide results of analvyses, trials, and tests
indicating a more suitable soil medium.

(d) All revegetation shall be carried out in a manner that
encourages a prompt vegetative cover which, at a minimum, shall
be adeguate to control erosion and is consistent with the
reclamation plan. The requirements of 4F.8 of the regulations
may be modified on a case-by-case basis, by the Commissioner,
using information set forth in the approved reclamation plan.

(e) A coal remining operation which began after February 4,
1987, may gualify for the water gualitv exemptions set forth in
subsection (p), section 301, of the federal Clean Water Act as
amended. = -
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38-2-9A. Permit-RequiremerEss

SAxis-—-Generat-——-In-additien-te-the-reguirementgs-ef~gecktion
3t-eof-the-Act-and-these-ruies-and-regutations--an-appiitcation-for
ap-ineidentat-permit-shati-econtain-a-map-in-aceordance-with-the
fottewings

----- fa3-Size-of-map-shati~-be-po-mere-than-308-x-42% -
————— ¢ed-Map-seaie-shalti-be-1il-=-20G1s

----- tey-A-geparate-drainage-map-shalti-be-reguired-uniess-at
reeegsary-infermatien-ean-be-eteariy-and-tegiblty-refieeted-on-the
prepian-maepy

----- tdy~-Shew-by-apepreopriate-markings-the-boundaries~of-the-grea
of-and-~to-be-digturbed-for-the~davetepment-and-shati
differentiate-aii-tands-teo-be-disturbed-in-eonjunetion-with-cea
remevar~to-inetude-the-area-cf-eccat-to-be-remevedy-any-neceszary
speiri-arear-ari-drainage-structures-and-hantagewayss

----- ftey-The-erepiine-of-the-zeam~of-coats+
——=———f{f3-The-totai-punber-of-aereg-~of-ecoai-to-pbe~remeveds

----- tgy-Advertisement-in-accordance-with-section-3B-ef-these
reguiatienss

----- thy-Shew-the-date-on-whien-map-was-preparedy-a-north-arzews
guedrangte-namey-tecation-map-and-gtrike-and-dip-of-ecoalt-geams

————— ¢iy-Shew-the-dratnage-pian-in-pecordanee-with-4B-of-these
regutationss :
----- {iy-Where-the-raturat-giepe-of-the-ignd-~betow-the-coak

cuterep-is-ess-than-twenty-{20}-degrees—and-downstope—-ptacenent
ef-everburden-or-apoil-is-propeosed--the-map-gshali-indieata-the
itecation-and-pereent-gsiepa-of~-the-iand-akt-each-twe-hundred-£fook
£288L3-intervai-ateng-the-erepiineax

————— Measurements-shati-be-taken-downsiepe-and-perpendiautar—-te
the~eropiinesr—-and

----- ({Ey-Insuranee-in-aceerdance-with-3b~ef-the-regutatienss
————— QA-Z---Apptiecation---Appiicatien-fer-an-ineidentat-permzE
shati-be-submitted-on-forns-preseribed-by-the-direetor-and-ghaii
centain-the-fellowings

----- ¢fa3-Fhe-rames-and-addresses-ofs
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~~~~~ ty—~Phe-permit-appiieants

----- Z2---FThe-owner-gf-record-of-the-propertyr-surface-and
miperat-—-to-ke-mineds

----- S8---Phe-hotders-af-record-of-any-teaschoezd-interest-ia-the
preperty> :

————— 4d:---Any-purehazer-of-recard-ef-the-property-under-a-real
egstate-conEreets

----- 5---Fhe-eperator;-tf-he-ig-a-persen-different-from-the
apptieantsr-apd

————— pr--Tf-pAay-of-these-are-bugiress-entities-ether-then-a
single-proprietery-the-names-and-addregsez-of-the-prineipaissy
efficerg-ard~resident-agents

----- {py-Netificatiorn-to-residents-regiding-on-preperty
eentiguougs-te-the-prepesed-permzt-areay

----- fegy-A-statemert-of-ary-current-surfece-mining-permitg-hetd
by-the-apptiecant-in-this-gtate-and-the-permit-number-and-eaeh
pending-appiteatiens

----- tdy-ff-the-appiicankt-ig-a-partnerghipy-ecorperatiensy
assceiantion-eor-other-kbusiness-entityr-the-folliowing-where
apptiecabier-The-ramnes-and-addresseg-~of-every-officery-partner;
resident-agerty-director-or-pergen-performing-a-funetion-simizar
te-a-director--tegether-with-the-names-and-addresses-ef-any
person-ownirg-ef-reecerd-ten-pereent~-{1i0%)-o¥r-mere-eof-any-etass-of
voting-gsteoek-ef-the-appiieant-and-a-iist-ef-ati-pames-under-which
the-appiiecant;-cfficer;-director;-partner-oer-principak
shareheilder-previousiy-operated-a-surface-mining-eperation-in-the
Urited-States-within-the-five-{B}-yvear-peried-preceding-the-date
ef-submisgsion-ef-the-appiications

————— tey-A-gtatement-of-whether-the-appiicankt-or-any-officex;
partner;-direekter;-prineipai-sharehelder-gf-the-appiicanty-any
subgidiaryr-affitiagte-or-persens-centrotied-by-or-under-cemmnon
eentreil-with-the-appiicant;-hags-ever-been-eofficer;-partrersy
director-er-prineipai-sharehetder-in-a-eempany-whieh-Rag-ever
hetd-a-federat-er-state-mining-permit-whieh-in-the-five-¢5j)-yeaxr
peried-prieor-teo-the-date-of-sukbmissien-ef-the-appiieation-heas
been-permenentiy-suspended-er-reveked-er-has-had-a-nintng-bond-ex
simitar-seedrity-depesited-in-tieu-of-bord-forfeited-end;-if-so7
a-brief-exptanatien-sf-the-faets-inveived:

————— {£)-A-deseriptien-of-the-type-and-method-of-gurfaee-mining
eperation-that-exisis-er-is-prepesed;-the-enginecering-technigues
used-er-preposed-ard-the-eguipment-used-or-preopeosed-to-be-usedy
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————— {g3y-The-articipated-starting-and-terminatien-dates-of-each
phase-ef-the-gurfaece-mining-eperation-and-the-number-of-acres-of
tand-to-be-anffecteds

----- {hy-A-deseription-of-the-iegai-doecumnents-upen-whieh-the
applicant-bases-hig-legai-right-to-enter-and-conduet-surface
miniag—epefa%ieﬂs-en—%he-prepesed~pefmi%—area—and—whether-tba%
right—is~the—subjee%—ef—pending-eeurt-&itigatienf-pfevidedy—%ha% -
Rething-iAn-this-artiete-may-be-construed-as-vesting-in-the
director-the-jurisdiction-eof-adiudicate-preperty-rights-disputesy;

and

————— 6i%—A-feasenabie—estima%é—ef-éhe-aumber-ef-aefes-ef-eeai
that-weditd~-be-mined-as-a-resutrt-ef-tha-propesed-deveiopments

----- GA-2s~-Notifieationr—--A-copy-of-the-netification-te-ai:
eWRrers-of-gurfeee-contiguous-te-any-part-of-the-prepesed-mining
epefatienr--Sueh—netiee-shaiE-be—aeeempanieé—by-re%arn-feeeipts:

————— 0Ar4---Neeessity-fer-Eoai-Remevai---A-statement-of-the
recesgity-for-the-ecoai-remevat-as-it-retates-to~-the-devetepment=

----- 9A-E---Permits-er-Appreveils--—-Ag-necessary-£from-the
eppreprigte-tand-user-pianningr-er-zening-ageneitess

————wQAc-Br--Utititieg:—--Fhe-avettabitity-of-ati-peeessary
ptilities-er-services-reguired-£for-the-deveiopmernEx

----- 9A-F+-—-~Site-PBeveteprent-Fians--A-gite-deveiopment-pian-in
aceordance-with-the-fotzowing

————— tey-A-time-schedule-for-gite-develepment-to-ineiude-at:
atrueturegs-roads;~butidingsr-eters

----- {e)}-A-elear-piot-ef-thae-development-area-versus-eoat-mining
arear

----- fe)-Arr-areas-to-be-regraded-and-revegetated-which-witi-net
be-redigturbed-during-devetepments-and

----- ¢dy-Evidence-sf-£financial-~commitment-necessary-fer-the
develepment-end-the-feagibitity-of-the-pienned-deveiopment-

----- 9A:8r--Btasting-Piarr--Where-regquired;-in-aceordance-vwith
section-4E-1---ef-thege-regulaticns-with-the-exeeption-of-the
fetiowings

----- ta)y-Ati-bBlasting-eonducted-on-an-ineidentat-permit-witk

eonform-to-the-seated-vibratien-standards-reguired-in-seection
4E-5-¢g3r-£fhy;-and-¢iy-ef-these-reguiations;-and
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----- t{by-Where-blasting-ig-to-be-conduectedsr-ati-regidents-or
ewRrerg-of~g-mRarmnade-gtrgeture-within-one-theousand-feet- 10688 3-0%
the-proposed-biasting-area-shatz-bBe-netified-by-ecertified-mazz-in
advanee-ef-any-biasting-

----- SA:-9cs--Yegetation-Pianr--Shali-be-in-acecordance-with-4F-of
these-reguiations~

-———-8A;18r--Final-Surface-Configuratien---The-appiicatien-shail
contain-eregs-sectiona-which-aceuratety-depiet-the-£finai-gurface
eonfiguration-that-wilit-be-achieved-as-propesed-in-the

regiamation-pian---38-2-9B=

————— Perfarmarneae-Stapdardss

re——=8Bric--Sigas-and-Maxkergsr-~-Shaiti-be-in-acecerdance-with
section-6Bris-—of-thege-reguiationss

----- SBrZ---Tepsoiir-~YUnlesz-etherwise-speeified-in~-the-preptan
end-for-the-purpeses-of-thig-sectiern~where-tepseii-ig-te-be
segregated-and-redigtributed - -guch-aetivities—-shatt-be-in
compitanea-with-seetion-6Bs3<

----- OB+3r---Water-gQualtity--~Shali-be-in-accerdance-with-sectien
48-4- . .

----- OBr4r--Aecitd-Predueing-gnd-Poxrie-Materiaiss-~Shati-be-in
accordance-with-seetieon-bBrSr-~af-these-regutatienss

~--=-9B:5r--Menitteritng-Reguirementsr--5hati-be-in-aeceordance-with
section—-6Bseéx

————— OBz 6r—--Method-eof-Operatiens--Sheili-ba-in-acecardanee-with
gecktien-6B-ZFr-—of-thege-regutatiengs

----- SBEx¥r--Sitte-Bevelopmentr--Fime-schedule-for-gite-—excavation
andfor-ecnstrucEion-aetivities-gshatti-be-consistent-with-the
approved-prepiapn~-but-shali-previde-for-minimum-digturbance—-at-any
one-time-eongistent~with-good-environmentat-preoceduresy—provided;
aitr-appiicablie-drainage-system-comporertg~ag-approved-in-the
preptan-shati-be-ipstaited-prier-to-any-disturbanece-for-site
devetreprments

————— fa)-Temperary-Revegetation---Ati-tepsSeoit-and-speii-aterage
areas-whieh-witi-be-in-piaece-for-ene-{iy-vear-shati-be-seeded~and
mutiched-with-a-mizture-ef-apnRuat-grasses-and-gratng-in-ordes-te
reduce~eresienv--Yhis-seeding-and-mutehing-must-be-doRre-within
thirty-£36y-days-of-compieticsn-cf-the-storage—areas

----- t{b)-Fermarent-Revegekation:--Aki-tepseii--speit-aterage-and
ether-disturbed-areasa-whieh-wili-be-in-ptace-for-ionger-than-ene
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€i)~year-shaii-be-seeded-ard-muiched-with-a-combinntien-of-annual
and-perenniai-grasses-and-legumear--Frees—-shati-be-required-enty
en-those~areas~-thats

—===-}e--Wilti-not-be-redigturbed-by-future-reecliamation
aetivitiegs-and

——=--Zr--A¥e-Recegsary-in-ordexr-ta-meet-the-approeved-pogtmining -
tapnd-uger——-Seedipg~arnd-pianting-of-these-areass-shati-be-conduetad )
during—-the-first-normat-seceding-zseagson-after-the-comnpteticn-of
the-digturbanecers

----- 9B+-8+---Baekfiiiing-and-Regrading---far-operaker
Respeonsibiiity-—~-In-planning-and-executing-eperationss-the
operater-shati-haves—-at-ati-timesr-proper-regard-for-aii
backfiiting-and-regrading-requirements-imposed-by-the-Acet-and-ai1
rateg-and-regutaktiong-adepted-pursuant~thereto-and-ati-provisiens
ef-the-approved-prepians

----- ¢by-Yime-~Sechedute-for-Regrading-and-Baeckfiiiirg-~~-Regradings
backfilting-and-revegetation~-wili-proecced-ag-contemporaneeusiy-as
practicable-with-operatiens-and-ag-refiected-on-the-approved
conztruetion-and-reeianatien~ptanr-providedry—£inal-backfiiliing
and-regrading~in-accerdance~with-the-gite-deveieopment~pian~shaii
be-compteted-within-gixty-£605-days-of~-comptetion-of-ceat
removat-~--Sheutd-partientar-site-eonditionz~er-weather-make
adherence-to-these~guidelineg-impracticais—the-period-ef-time
reguired-te-be-gurrent-may-be-reasenabiy-extendedrs

-—-=-~=fe3}-Revegetaticn-shaii-be-kept-current-by-egstabtighing-a
temporary-er-permapent-eever-en-regraded-areas-by-the-erd-of-the
firgt-growing-season-end-a-permancnt-eover-by-the-end-af-the
seeond-growWwiRg-seagsnr—~Revegetatien-shati-be-ir-aceordaence-with
seetion-4F-of-thegse-ragutatienss

————— ¢{dy-crading-Outer-Spetiv——-Ati-outer-spezi-shati-be-graded-=e
ag-te-biernd-inte-the-adjeoining-undigturbed-iandss

-——=-fe3~-Eregion-Contrels--Alz-disturbed-areas-shati-be-regraded,s
pretected-and-gtabitired-in-a-manner-which-effeetivety-econtxeis
arasiens

----- ¢£f3~-Reaffeecting-Previeusiy-Mined-Areaz:--Where~-operations
are~-regffackting-previeodgty-mined-tanda-that-have-not-keen
resteored-te-the-standard-of-these-reguiationz-gnd-suffieient
spéit-is-pot-avaiiabie-teo-otherwise-compiy-with-these
reguiatiengs-the-permittee-shali-gt-a-minimum+-Retain-ail
everburdepn-and-gpeti-en-the-getid-portion-of-extgting-er-new
benches-gnd-backfiti-and-grade-to-the-most-mederate-siope
pogssgible-whieh-doeg-pnot-exeeced-the-angle-of-repogar—-~In-ati
easesr-the-khighwati-must-be-etimipanteds-provided -if-the




preexisting-highwaii-haa-net-been-regffected-then~aiimination~-of
the-preexisting-highwati-wilti-net-be-reguireds

----- €gr-Regraded-Brainage-Eeontretr--bBrainage-~eontrot-on-regraded
areas-shali-be-provided-as-approeved-in-the-prepian—-to-prevent
ereegsive-erogion-ar-additieonai-contribution-af-guspended-gotids
to-the-reeceiving-gstrean,;—engure-safety-ard~eonsexrve—seil
moigturer—-Bratnage—-conktroi-measures-incinder~but-are-not-timited
te-—-divergion-ditchesy-fiumes-and-riprap-eharneiss-tracking-ins
smatt-depressiens-and-other-devieces~-that-may-be-appreved-by-the
direczers

————— €h9—S%efage-e£—everburdén~%e~be—gseé—fef~Regradiﬁgr

----- fr--Ari-materiat-to-be-uged-ip-fingl-regradirng-must-be
pieeed-within-the-permikt-grepa-~ags-gpeeificd-in-the-approved
prepian-in-a-RARRer-which-wili-ensure-mass—-gtabitization-and
adhere-to-ati-applicable-reguliakions-geverning-excesg—apei
dispesais ‘

—~—--~Zr-~-Erasicn-and-cediment~contret-shati-be-matntained-in
aegoxrdanee~with-the-appreved-prepians

————— +~-Revegetatieon-shaiil-meet-the-raguirements-pursuant-te
seaction-4F-~of-these-rutes-and~regulations~

----- 9B+G-~-Landewner-Exemptionr~-Where-iandewRerg-are~engaged-in
censtrugtion-whieh-inveives-eoat~rernoval-whieh-dees-net-require
the-disturbance-af-more-than-epre~-{ij-aere-af-privatety-ewned
tand--the-folteowing-provisieng-shari-be-mets:

----- ¢taj-Friex-te-the-remeval-of-ceai;~a-tandewner-shaii-submiE
to-the-direcstor-the-folzewings

----- s—-A-piet-drawAn-to-scate-of-the-tand-to-be-digturbed.
fnetuding-the-limitg-of-constructionr—ati-assceciated-1andgeaping
and-ali-roads-er-haulireads---Yader~no-eircumnstances-may-the-totaz
disturbanece—-excead-one~{iy-acresr

----- 2r--Eopieg-of-ati-deeda-to-the-tand-and-deads-or-ieases
showing-the-right-te-entract-the-coals

————— 8v--Ari-buiiding-and-gewege-permitgy-if~-reguired-by-gtate-oxr
teeaz-tawsy-and

----- dr-—--A-zwern-grnd-netarized-statement-from-the-tandownre¥x—-that
he-intepdg-te-compiete~cengtruektions

----- tb3-Cieariy-vigible-perimeter-markers-ghaii-gshew-the
boundaries-of-the-area~tndiecated-en-the-piet~-pians
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————— tey-CongEruetien-musk-begin-within-gsix-{6)~menths-ef-nineral
removats+

----- tdy-No-itandewner-may-mine-eogi-en-thig-er-any-additienat
tract-of-tand-uptegs-construction-has-been-cempictaed-on-the
itnztiat-traet-ef-agnd-purguant-te-thig-geektionsr-and

----- tey-If-the-tandowrer-ergaged-the—garvicegs-ef-another-parsy
for-the-remevaet-of-the~conir-the-~other-party-mugt-firat-ebtain-ar
fpeidentai-permitr-providad--if-the-party-engaged-is-atge-dnder
eoRtracE-with-the-tardewner-teo-eompiete-the-ecenstruetions-guch-a
permit-shati-net-be-reguireds

38-2-9 Exemptions

38-2-9€A. Federal or State Highway or Other Construction
Exemption. '

9eA.1l. Exemption Criteria. To gqualify as a federal or
state highway or other c¢onstruction project, the construction
must be funded fifty percent (50%) or more by the federal or
state government and once the exemption is granted, the person
doing the construction must have on-site available for
inspection, the following:

(a) Descriptions of the project to include, but not be
limited to, the exact location of the limits of all of the area
to be affected by the congtruction; and

(b) Authorization from the agency or agencies providing the
funding and, if different, the agency or agencies responsible for
the construction, giving permission to proceed and the amount of
funding provided ag a percent of the total project cost.

9€A.2, Coal Extraction Limits. The extraction of coal .
shall be limited to areas within the highway right-of-way or
within the boundaries of the area directly affected by cother
construction activitles.

8-2-9Br--Pubiiec-Ingpectien~

----- Ari-informaticn-gubmitted-to-the-Bepartment-of-Naturaz
Ressurees-ags~a-part-ef-the-appiication-for-an-ineidentai-persmit
as-reguired-in-the-Aet-and~-this-geetion-ef-the-rutes-and
reguiatiens-gshati-ke-made-avaitabie-for-pubiie-inspection-and
eopying-at-the-nearest-Reciamation-Bivigien-ficid-offices
previdedr-that-information-gubmnitted-te-the~direeter-pursuant~te
this-subk-geection-as-cenfidentiai~eoncerning-trade-seerets-ox
privileged-commereiat-or-finaneiat-information-whiceh-retates-to
the-competitive-rights-of-the-person-er-entity-intended-to
prospect-the-deseribad-area-shali-net-be-availabie-fexr—-pubite
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examtnatiensr-provided-further--that-the-appticaktieon-for-an
tnezdentat-permit-shaii-be-posted-at-the-rearegt-Reeiamation
Bivisten-field-effice-far-seven-£73-days-prier-te-~the-direecter's
deecisien-te-grant-er-deny-isguenee-of-a-permit-for-remeovar-of
ceat-ineidentat-to-deveiopmanks
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38-2~11. Small Operator Assistance Program.

11A. 1., . General. This section comprises the Small Operator
Assistance Program and governs the procedures for providing
assigtance to qualified small operators for the determination of
the probable hydrologic conseguences of mining and reclamation
and the statement of physical and chemical analyses of test
bocrings or core samples.

{a) Data collected under this program shall be made
available to all interested persons, except information related
to the chemical and physical properties of coal; provided, that
information which pertains only to the analysis of the chemical
and physical properties of coal, except information regarding
such mineral or elemental content which is potentially toxic to
the environment, shall be kept confidential.

11A. 2. Program Services. Where a qualified small operator
requests assistance, the Bivisisn-sf-ReeiamatienDepartment of

Energy shall:

(a) Select and pay a gualified laboratory to determine the
probable hydrologic conseguences of mining and reclamation
operaticons in the permit area and potentially impacted offsite
areas. The probable hydrologic conseguences shall be in
accordance with Section %89 (a) (11) (14) of the Act.

The probable hydrologic consequences shall also include the
information reguested in Section %89 (a) (7) (8) (X0) (1z2) (13)
(15) thru (19) inclusive of the act as this information is
necessary to properly evaluate the "Determination" and
"Statement!.

11Aa. 3. Eligibility for Assistance. Applicants are
eligible for assistance if they:

(a) Intend to apply for a permit pursuant to the Act; and

(b) Establish that their probable total actual and
attributed production from all locations during any consecutive L
twelve (12) month period either during the term of the permit or
during the first five (5) years after issuance of the permit,
whichever period is shorter, will not exceed cne hundred thousand
(100,000) tons. Production from the following operations shall
be attributed to the applicant:

1. The pro rata share, based upon percentage of ownership
of applicant, of coal produced by operations in which the
applicant owns more than a five percent (5%) interest;




2. The pro rata share, based upon percentage of ownership
of applicant, of coal produced in other operations by persons who
own more than five percent (5%) of the applicant's operation; and

3. All coal prcduced by operations owned by perscons who
directly or indirectly control the applicant by reason by
direction of the management.

1l1a. 4. Regquest for Assistance. Each applicant requesting
assistance shall complete an application on forms prescribed by
the direeterCommissicner. The application shall include the
following items: o

(a) A statement of intent to file a permit application:

{(b) The names, addresses, and phone numbers of the applicant
and the operator, if different from this applicant;

{(c) Location of the operation (County, Magisterial District
and Nearest Post Office);

(d) Name of Tract;
(e) The method of surface coal mining operations proposed;

(£) The geological title and thickness of coal seam to be
mined; ‘

(g) An indication of whether or not the coperator or any
perscon, partnership, or corporation associated with the operator
has ever been denied assistance. If yes, attach a full
explanation of the circumstances and reasons for denial:

(h) A schedule of the estimated total production of coal
from the proposed permit area and all other locations from which
production is attributed to the applicant under section 11A. 3.
The schedule shall include the following:

1. Name of company?’

2. What state this permit was issued in and the permit
number;

3. Mining Enforcement and Safety Administration
Identification Number;

4. Actual production of coal from the preceding year: and

5. Estimated future yearly production:;
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{1i) The names and addresses of owners of record of the
property, surface and mineral, to¢ be mined, and owners c¢f record S
of the property contiguous to the proposed permit area;

{j) Copies of documents showing that the applicant has a
legal right to enter and conduct operatiocns on lands to be
covered by this permit:;

(k) The number of acres of land to be affected;

(1) The anticipated starting and termination dates of mining
operations; - '

{m) The name, title and address of every officer, partner,
resident agent, director or perscon performing a function similar
to a director, together with the names and addresses of any
persons owning of record ten percent (10%) or more of any class
of veoting stock of the applicant;

(n) A U. 8. Geclogical Survey topographic map in
accordance with section 3C of these regulations and including the
additional information as follows, as stated in section 10,
{a)(12), (13E), (13F), (13J) of the Act; and

(¢) A notarized signature of a principal officer cof the
applicant indicating that the information contained in the
application is true and correct to the best of his knowledge.

11a, 5. Application Approval and Notica.

{a) The applicant shall be notified if the application
reguesting assistance has been approved or denied, and if denied,
the reasgsons shall be attached.

(b) If application requesting assistance has been approved,
then the division shall select the services of cone or more -
qualified laboratories to perform this work. A copy of the
contract or other appropriate work order and the final report
shall be provided to the applicant.

11A., 6. Qualified Laboratories.
{a) General. A gqualified laboratory means a designated

public agency, private consulting firm or analytical laboratory
approved by the Pivisien-ef-ReelamatienDepartment of Energy.

(b) Basic Qualifications. To gqualify for designation, the
laboratory must demonstrate that it:

o

Vs it
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1. Is staffed with experienced, professional perscnnel in
the field of hydreolegy, mining engineering, aquatic biclogy,
geolecgy, or chemistry applicable to the work to ke performed:

2. 1Is capable of cecllecting necessary field data and
samples;

3. Has adegquate space for material preparation, cleaning
and sterilizing necessary equipment, stationary egquipment,
storage, and space to accommodate periods ©of peak work loads;

4. Meets the requirements of the Qccupational Safety and
Health Act or the equivalent state safety and health program:

5. Has the financial capability and business organization
necessary to perform the work required;

6. Has analytical, monitoring and measuring equipment
capable of meeting the applicable standards and methods contained
in:

A. Most current edition of the Standard Metheods for the
Examination of Water and Waste Water:;

B. Methods for Chemical Analysis of Water and Wastes; and

C. EPA Manual 600/2-78-054 Field and Laboratory Methods
Applicable to Overburden Minesoils;

7. Has the capability of making hydrologic field
measurements and analytical laboratory determinations by
acceptable hydrologic engineering or analytical methods.

{c) The gualified laboratory shall be capable of performing
the determination and statement. Subcontractors may be used to
provide the services required provided thelr use is defined in ;
the application for designation and approval is granted by the
Division of Reclamation.

11A.7. Liability of Operators.

{a) The applicant shall reimburse the Bbivizien-ef
ReeiamatternDepartment of Energy for the cost of the program
services performed if the applicant:

1. Submits false information on the applicaticon;
2. Fails to submit a surface mining permit application

within one (1) vear from the date of receipt of the approved
probable hydrologic conseguences report:

L5,




3. Fails to mine after obtaining a surface mining permit;
or : : -

4. The applicant's actual and attributed annual production
of coal for all locations exceeds one hundred thousand (100,000)
tons during any consecutive twelwve (12) month period either
during the term of the permit for which assistance is provided or
during the first five (5) years after issuance of the permit
whichever is shorter.

{b) The divisicn can waive the reimbursement obligation if
it finds that the applicant at all times acted in good faith.

{572
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38-2-12A. Notice of Citizen's Suits.

A person who intends to initiate a civil action on his own
behalf under section 2825 of the Act ghall give notice of intent
to do so in accordance with the following:

(a) Notice shall be given by certified mail to the
directarCommissioner in all cases. A copy of the notice shall
also be sent by first class mail to the Office of Surface Mining
Field Cffice Director; i

(b) In suits against any person or the State of West
Virginia or any other governmental instrumentality, agency or
agent therecf, notice shall be given by certified mail to the
alleged violator, if the complaint alleges a violation of the Act-
or any regulation, order or permit issued under the Act;

(¢c) Service of notice under this section is complete upon
malling to the last known address of the person being notified;

(d) A person giving notice regarding an alleged violation
shall state to the extent known:

1. Ssufficient information to identify the provision of the
Act, regulation or permit allegedly viclated:;

2. The act or omission alleged to constitute a violation;

3. The name, address and telephone numbers of the person or
persons responsible for the alleged violation;

4. The date, time and locaticon of the alleged vieolation(sj:

5. The name, address and telephcone number of the perscon
giving notice; and

6. The name, address and telephone number of legal counsel,
if any.

(e) A person giving notice of an alleged failure by the
directeorCommissioner, reelesmation-ecommigsienr-reclamation board
of review, or appropriate department employee, to perform a
mandatory act or duty under the Act, shall state to the extent
known; ! .

1. The provision of the Act containing the mandatory act or
duty allegedly not performed;

2. Sufficient information to identify the omission alleged
to constitute the failure to perform a mandatory act or duty
under the Act;

R
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3. The name, address and telephone number of the person
giving notice; and

4. The name, address and telephone number of legal counsel,
if any, ©f the person giving notice.

38~2-12B. Citizen's Reguest for State Inspections.

12B.1. Request Procedure. Any person may request a State
inspection by furnishing to the direeterCommissioner a signed,
written statement {(or an oral report followed by a signed,
written statement) giving the. direseterxrCommissicner reason to
believe that a violation exists and setting forth a phone number
and address where the person c¢an be contacted.

12B.2. Confidentiality. The identity of any person
supplying information to the direeterCommissicner relating to a
possible violation or imminent danger or harm shall remain
confidential with the direeterCommissioner, if reguested by that
person, unless that person elects to accompany the inspector on
the inspection.

12B.3. Inspection Procedure. If an inspection is conducted
as a regult of information provided to the direersrCommissioner
by a person as described in section 12B.1. of these regulations,
the person shall be notified as far in advance as practicable
when the ingpection is to occur and shall be allowed to accompany
the State inspector during the inspection. Such person has a
right of entry to, upon and through the coal exploration or
surface coal mining and reclamation operation about which he or
she supplied information, but only if he or she is in the
presence of and is under the control, direction and supervision
of a State inspector while on the mine property. Such right of
entry does not include a right to enter buildings without consent
of the person in control of the buildings or without a search
warrant. .

12B.4. Facts and Findings. Within ten (10) days of the
inspection or, if there is no inspection within fifteen (15) days
of receipt of the person's written statement, the
direcisrCommissioner shall send the following:

(a) If an inspection was made, a description of the
enforcement action taken, which may consist of copies of the
State inspection report and all notices of violaticn and
cessation orders;

(b) If no State inspection was conducted, an explanation of
the reason why;
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(¢) An explanation of the perscon's right to informal review
of the action or inaction of the direeterCommissioner; and

(d) Copies of all materials in paragraphs {(a) and (b) of
this section within the time limits specified in those paragraphs
to the person alleged to be in violation, except that the name of
the person shall be removed unless disclosure of the person's
identity is permitted under section 12B.2. of these regulations.

128.5. Review of Inspections. Any person who is or may be
adversely affected by a surface coal mining operaticn may notify
the direeterCommissioner in writing of any alleged failure to
make adeguate and complete inspections as reqguired by law and
regulation. The notification shall include sufficient
infermation to create a reasonable belief that the law and
regulations regarding inspections are not being complied with and
to demonstrate how the person is or may be adversely affected.
The direecterCommissioner shall, within fifteen (15) days of
receipt of the notice, determine whether or not the statutes or
regulations concerning inspections are being complied with and if
not, shall order an inspecticn to remedy the noncompliance. The
directerCommissioner shall furnish the complainant with a written
decision of the reasons for his determination and actions, if
any, he has taken.

12B.6. Review of Decision Not to Inspect or Enforce.

(a) Any person who is or may be adversely affected by a
surface coal mining operator may ask the direeterCommissioner to
informally review an authorized representative's decision not to
inspect or take appropriate enforcement action with respect to
any violation alleged by that person in a request for inspection
under section 15 of the Act. The request for review shall be in
writing and shall include a statement of how the person is or may
be adversely affected and why the decision merits review. The -
direckterCommissioner shall conduct the review within thirty (30)
days of his receipt of the request and inform the person of the
results. o

(b) Informal review under this section shall not affect any
right to formal review or to a c¢itizen's suit.

12B.7. Public Record.

(a) Copies of all records, reports, inspection materials or
information obtained under the West Virginia Surface Mining Act,
except information in Paragraph (b) of this section, shall be
made available to the public at regional, district or field
offices in the_ area of mining so that they are conveniently
available to residents in the area of mining.
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(b) Information as to coal seams, test borings, core
samplings or soil samples pertaining to the analysis of the
chemical and physical properties of the coal, except information
regarding mineral cxr element content which is potentially toxic
to the envirconment, shall be kept confidential and shall not be
made a matter of public record.
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38-2-13A. Petitions.
13A.1. Right to Petition.

(a) Any person having an interest which is or may be
adversely affected, or the direeterCommissicner, has the right to
petition the Reeitamatien-£emmissienCommissioner to have an area
designated as unsuitable for surface coal mining operations, or 5.
to have an existing designation terminated.

(b) Designaticn. The only information that a petitioner
need provide is: -

1. A U.S.G.S8. topeographic map on which is noted the
location and size of the area covered by the petiticon:

2. Allegations of facts and supporting evidence which would
tend to establish that the area is unsuitable for all or certain
types of surface coal mining operations:

3. A description of how mining of the area has affected or
may adversely affect pecople, land, air, water or other resources:;

4., The petiticoner's name, notarized signature, address and
telephone number; and

5. Identification of the petitioner's interest which is or
may be adversely affected.

(c) Termination of the Designation. The only information
that a petitioner need provide to terminate a designation is:

‘1. A U.S.G.S. <topographic map on which is noted the
lecation and size of the area covered by the petition:

2. Allegations of facts with supporting evidence not - -
contained in the record of the proceeding in which the area was
designated unsuitable, which would tend to establish the
statements or allegations, and which statements or allegatiens
indicate that the designation should be terminated based on:

A. The nature or abundance of the protected resource or
condition or other basis of the designation if the designation
was based on criteria found in section 13A.7.(b)}; or }

B. Reclamation now being technologically and economically
feasible, if the designation was based on the criteria found in
section 13A.7.(a); or

C. The resources or condition not being affected by surface
coal mining operations, or in the case of land use plans, not




being incompatible with surface coal mining operations during and
affer mining, if the designation was based on the criteria found
in section 13A.7.(b).

3. The petitioner's name, notarized signature, address and
telephone number; and

4., Identification of the petitioner's interest which is or
may be adversely affected by the continuation of the designation.

13a.2. 1Initial Processing, Record-keeping, and Notification
Regquirements. -

(a) Within thirty (30) days of receipt of a petition, the
Reeiamatiorn-CemmigsionCommissioner shall notify the petitioner by
certified mail whether or not the petition is complete under
section 13A.1. (b)) or (c).

(b) The Ree¢iematien-CemmisgienCommissioner shall determine
whether any identified mineable coal resources exist in the area
covered by the petition, without requiring any showing from the
petiticner. If the regutaterv-auitheriifyDepartment of Energy
finds there are not any identified coal resources in that area,
it shall return the petition to the petitioner with a statement
of the findings.

(c) The Reeilamatien-ceommissienCommissioner may reject
petiticons for designaticons or terminations of designaticns which

are frivolous. Once the reguirements of section 13A.1. (b) are .

met, no party shall bhear any burden of proocf, but each accepted
petition shall be considered and acted upon by the Reelamatien
CommissieonCommissioner pursuant to the procedures of this
Section.

(d) When considering a petition for an area which was
previously and unsuccessfully proposed for designation, the
Reetamation-Eommigsienfommissioner shall determine if the new
petition presents new allegations of facts. If the petition does
not contain new allegations of facts, the Reetamatien
CemmisgisnCommissiconer shall not consider the petition and shall
return the petition to the petitioner, with a statement of its
findings and a reference to the record of the previous
designation proceedings where the facts were considered.

{e) If the Reeciamptien-EemmigssieonCommissioner determines
that the petition is incomplete or frivolous, it shall return the
petition to the petitioner, with a written statement of the
reasons for the determination and the categories of informaticn
needed to make. . the petition complete.
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(f) The Reetemation-ecommisggienCommissioner shall notify the
person who submits a petition of any application for a permit
received which proposes to include any area covered by the
petition.

(g) any petitions received after the first advertisement has
been published on a permit application relating to the same mine
plan area shall not prevent the Reecismation
commis=ieonCommissioner from issuing a decision on that permit
application. The Reeiamatisn-EemmigsienCommissioner may return
any petition received thereafter to the petitioner with a '
statement why the petition canncot be considered. .For the
purposes of this section, close of the public comment period
shall mean at the close of any informal conference or if no
conference is requested, at the close ¢of the period for filing
written comments and objections.

(h) Within three (3) weeks after the determination that a
petition is complete, the Reeilametien-femmissienCommissioner
shall circulate copies cof the petition to, and reguest
submissions of relevant information from, other interested
governmental agencies, the petitioner, intervenors, persons with
an ownership interest of record in the property and other persons
known to the Reeismation-CemmigzsrenCommissioner to have an
interest in the property.

(i) Within three (3) weeks after the determination that a
petition is complete, the Reeiamatien-CeoemmissienCommissioner
shall make copies of the petition available to the public and
other agencies and shall notify the general public of the receipt
cf the petition and request submissions of relevant information
by a newspaper advertisement placed once a week for two (2)
consecutive weeks in the locale of the area covered by the
petition in the newspaper of largest circulation in the state and
in any Official State register of public notices. -

{j) Until three (3) days before the Reeiamation
CemmizsieonCommissioner holds a hearing under section 13A.3., any
person may intervene in the proceeding by filing allegations of
facts, supporting evidence, a short statement identifying the
petition to which the allegations pertain and the intervenor's
name, address, and telephone number.

(k) Beginning immediately after a complete petition is
filed, the Reelamatien—-EommissienCommissioner shall compile and
maintain a record consisting of 2ll documents reiating to the
petition filed with or prepared by the reguratery
autheriityDepartment of Energy. The Reeiamakien
CommisstenCommissioner shall make the record available for public
inspection, free of charge, and copying, at reasonable cost,
during all normal business hours at a central location of the
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county or multi-county area in which the land petitioned is
iocated, and at the main office of the reguiatery
autheriztyDepartment of Energy.

13A.3. Hearing Requirements.

(a) Within ten (10) months after receipt of a complete
petition, the Reetamation-CemmissienCommissioner shall hold a
public hearing in the locality of the area covered by the
petition. If all petitioners and intervenors agree, the hearing
need not be held. The hearing shall be legislative and fact-
finding in nature. The Reeiamatiorn-ECemmissionCommissioner shall
make a werbatim transcript of the hearing. '

=

(b)

1. The Ree:amation-CemmissienCommissioner shall give notice
of the date, time, and location of the hearing to:

A. Local, State and Federal agencies which may have an
interest in the decision on the petition;

B. The petitioner and the intervenors; and
C. Any person with an ownership or other interest known to

the reguiaterv-autherityDepartment of Energy in the area covered
by the petition.

2. Notice of the hearing shall be sent by certified mail
and postmarked not less than thirty (30) days before the
scheduled date of the hearing.

(¢) The Reelamatien-CemmissionCommissioner shall notify the
general public of the date, time and location of the hearing by
placing a newspaper advertisement once a week for two (2) -
consecutive weeks in the locale of the area covered by the
petition and once during the week prior to the scheduled date of
the public hearing. The consecutive weekly advertisement must
begin between four (4) and five (5) weeks before the scheduled
date of the public hearing.

(d) he Reeiemetien-CemmigsieaCommissioner may consolidate in
a single hearing the hearings regquired for each of several
petitions which relate to areas in the same locale.

(e) Prior to designating any land areas as unsuitable for
surface coal mining operations, the Ree:amatien
CoemmissienCommissioner shall prepare a detailed statement, using
existing and available information on the potential coal
resources of the area, the demand for coal resources and the




impact of such designation on the environment, the economy and
the supply of coal.

(£f) In the event that all petitioners and intervenors
stipulate agreement prior to the hearing, the petition may be
withdrawn from consideration.

-

13a.4. Decision.

(a) In reaching its decision, the Reeiamatien
CommizaionCommissioner shall use:

1. The information contéined in the data base and inventory
system;

2. Information provided by other governmental agencies;

3. The detailed statement prepared under section 13A.3.(e);
and

4. Any other relevant information submitted during the
comment period.

(b) A final written decision shall be issued by the
Reeitamation-CemmisstenCommissioner including a statement of
reasons, within sixty (60) days of completion of the public
hearing, or if no public hearing is held, then within twelve (12)
months after receipt of the complete petition. The Reelamatien

CommissienCommissioner shall simultaneously send the decision by

certified mail to the petitioner, every other party tc the
proceeding, and to the Field Office Director of the Office of
Surface Mining.

(c) The decision of the Reetemetien-CemmisgienCommissioner
with respect to a petition, or the failure of the Commission to -
act within the time limits set forth in this section, shall be
subject to judicial review by a court of competent jurisdiction
in accordance with State law.

13A.5. Data Base and Inventory System Reguirements.

(a) The Reeiamatien-cemmissienCommissioner shall develop 2
data base and inventory system which will permit evaluation of
whether reclamation is feasible in areas covered by petitions.

{(b) The Ree:amatiern-femmissienCommissioner shall include in
the system information relevant to the criteria in paragraph
13A.7.(b) including but not limited to, information recelived from
the United States Fish and Wildlife Service, the State Historic
Preservation Officer and the Air Pollution Control Commission.
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(c) The Reelamatien-CemmissienCommissioner shall add to the
data base and inventory system information:

1. On potential coal resources of the state, demand for
those resources, the environment, the economy and the suppiy of
coal, sufficzent to enable the Reeilamskien-CemmisgsienCommissicner
to prepare the statements regquired by section 13A.3.(e); and

2. That which becomes available from petitions,
publications, experiments, permit applications, mining and
reclamation operations and other sources.

13A.6. Public Informatien. The Reeilamation
CommissionCommissioner shall:

(a2) Make the information and data base system developed
available to the public for inspection free of charge and for
copying at a reasonable cost except that areas proposed for or
included in the National Register of Historic Places may not be
digsclosed if the direeterCommissioconer determines that such
disclosure might risk destruction or harm.

(b) Provide informaticon to the public on the petition
procedures necessary to have an area designated as unsuitable for
all or certain types of surface coal mining coperations or to have
designations terminated and describe how the inventory and data
base system can be used.

13A.7. Criteria for Designating Lands as Unsuitable.

(a) Upen petition, an area shall be designated as unsuitable
for all or certain types of surface mining operations, if the
Rectamation-Commiggienfommissioner determines that reclamation is
not technologically or economically feasible under the Act and
these rules and regulations. .

{(b) Upon petition, an area may be (but is not required to
be) designated as unsuitable for all or certain types of surface
mining operations, if the operations will:

1. Be inccmpatible with existing State or local land use
plans or programs;

2. Affect fragile or historic lands in which the operations
could result in significant damage to important historic,
cultural, scientific or aesthetic wvalues or natural systems;

3. Affect renewable resource lands in which the operations
could result in a substantial loss or reduction of long range
productivity of water supply or of food or fiber products: or
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4, Affect natural hazard lands in which the operations
could substantially endanger life and property. Such lands
include areas subject to frequent flooding and areas of unstable

geclogy.

13A.8. DBireeterCommissioner's Responsibility for
Implementation.

(a) The bireeterCommissioner shall not issue permits which
are inconsistent with designations made pursuant to section 22 of
the Act.

(b) The diree%erCcmmissianer shall maintain a cumulative map
of areas designated as unsuitable for all or certain types of
surface coal mining operations.

(c) The direeterCommisgssioner shall make available to any
person any information within his ceontrel regarding designations,
including mineral or elemental content which is poftentially toxic
in the environment but excepting proprietary information on the
chemical and physical properties of the coal.
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38-2-14A. Violations.

l4A.1, Notice of Viclations. Each surface mining
reclamation inspector shall note all wviolations of the operator
and shall initiate an enforcement action for each violation so
noted.

14A.2. Cessation Orders.

(a) West Vlrglnla Code 328-6~28-22A-3-16 (a) provides that a
reclamation inspector "shall have the authority to issue a —
cessation order where the operation ¢reates an imminent danger to
the health or safety of the public or is causing or can
reasconably be expected to cause significant, imminent
environmental harm to land, air or water rescurces..." Any
reclamation inspector or supervisor who finds such a condition
shall exercise their authority and forthwith issue a cessation
order.

(k) Any cessation order issued under the provisions of West
Virginia Code 326-8-17-22A-3-17 {(a) shall remain in effect until
the violation has been abated or until modified, vacated or
terminated by the dixeeterCommissioner or the Reclamation Board
of Review or by a Court:

(¢) In any cessatlion order issued, the reclamation inspector
shall determine the steps necessary to abate the violation in the
most expeditious manner p0551ble and shall include the necessary
measures in the order.

14a.3. Pattern of Viclations.

(a)

1. Suspension or Revocation of a Permit. If the -
diractorCommissioner determines that a pattern of violations of
any requirements of this Chapter, the regulations or any permit
condition required by the Act exists or has existed, and that the
violations were caused by the permittee willfully or through
unwarranted failure to comply with those reguirements or
conditions, the direeterCommissiconer shall issue and order to a
permittee reguiring him to show cause why his permit and right to
mine under the Act should not be suspended or revoked.

A willful violation is a violation resulting from an
intentional act or omission. Unwarranted failure to comply means
the failure of the permittee to prevent the occurrence cof any
violation of the permit or any requirement of the Act due to
indifference, lack of diligence or lack of reasocnable care.
Violations by any person conducting surface coal mining
operations on behalf of the permittee shall be attributed to the
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permittee, unless the permittee establishes that they were acts
of deliberate sabotage.

2. The direeterCommissioner may determine that a pattern of
viclations exists or has existed, based on two or more
inspections of the permit area within any twelwve {(12) month
period, after considering the circumstances, including:

A. The number of wviclations cited on more than one occasion
of the same or related reguirements of this Article, the permit
or the regulations;

B. The number of violat&ons, cited on more than one
occasion, of different requirements ¢f this Article, the
regulations or the permit; and

C. .The extent to which the violations were isclated
departures from lawful conduct.

2. The BireeiterCommissioner shall promptly review the
history of violations of any permittee who has been cited for
violations of the same or related requirements of this article,
the regulations or the permit during three (3) or more
inspections of the permit area within any twelve (12) month
period. After such review, the direeterCommisgioner shall
determine whether or not a pattern of violations exists.

————— tb3-The~director-may-deciine-to-ig3ue-a-show-eause-asrder;—-ax
Hay-vaeate-an-eutstanding-ghew-cause-order-if-he-findg-that;
taking-tnte-acecournt-execeptionat-fackorg-pregent-in-the-partieutaxr
eagser-ft-woutd-be-demosnstrabiy-unrjust-te-iggue-sr-kta-£fail-te
vacate-the-show-eause-orders--Fhe-bagig-for-thig-finding-ghalii-be
futriy-enplaired-and-doeumented-in-the-¥ecords-ef-caser

te3(b) If the permittee files an answer to the show cause
order and requests a hearing, a public hearing shall be provided.
The direeterCommissicner shall give thirty (30) days written
notice of the date, time and place of the hearing to the
vermittee and any intervenor. The direeferCommissioner shall
publish it, if practicable, in a newspaper of general circulation
in the area of the surface c¢oal mining and reclamation
operations, and shall post it at the regional, district or field
office closest to those operations.

£dy(c) Within sizxty (60) days of the hearing, the
direetorCommissioner shall issue a written determination as to
whether a pattern of viclations exists and, if appropriate, an
order. If the direeterCommissioner revokes or suspends the
permit and the permittees right to mine under the Act, the
permittee shall immediately cease surface coal mining operations
on the permit area and shall:
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1. If the permit and the right to mine under the Act are
revoked, complete reclamation within the time specified in the
order; or

2. If the permit and right to mine under the Act are
suspended, complete all affirmative obligations to abate all
conditions, practices or violations, as specified in the order.

38-2-14B. Civil Penalties.

14B.1. The direeterCommissioner shall review each notice of
vioclation and cessation order, in order to determine whether a
civil penalty will be assessed, the amount of the penalty, and
whether each day of a continuing viclation will be deemed a
separate violation for purposes of the total penalty assessed.

{(a) The direetorCommissioner shall assess a ¢ivil penalty
for each day of continuing violiation for each cessation order,
except that such penalty shall not be assessed for more than
thirty (30) days for each such violation. If the cessation corder
has not been abated or modified within the thirty (30) day
period, the directerCommissicner shall take appreopriate action
pursuant to 326-6-22A-3 17(b), 120-8-222-3 17(f), or 326-6-22A-3
17{h) of the Act. )

(b) For Notices of Viclaticons, the direeterCommissioner may
not assess a civil penalty if the amount is less than one
thousand dollars ($1,000).

(c) For the purposes of this section, the assessment officer
shall not determine the proposed penalty assessment until such
time as the direeterCommissioner has caused an inspection of the
violation to be conducted. The direeterCommissiocner must conduct
the inspection of the violation within the first fifteen (15)
days after the notice or order was served.

14B.2. Procedure for Assessing Civil Penalties. Civil
penalty amounts shall be determined on notices of violation in
accordance with the factors specified in section 17(c¢c) of the Act
and utilizing a numerical system contained in subsection (¢) of
this paragragph.

(a) Show cause orders, cessation orders or notices of
violation may not be vacated because of inability to comply.

(b) Unless caused by lack of diligence, inability to comply
may be considered only in mitigation of the amount of civil
penalty and of the duration of the suspension of a permit.

(c) 1. History of previous violations is an accounting of
each Notice of Violation and Cessation Order that was not :




withdrawn and was written on a particular operation in the
previous twelve (12) months.

Previous Violations Rate Schedule

Previous Violation Rate Per Violation

3-5 . 20.00 : B
6-10 40.00 o
over 10 60.00

2. Sericusness of the violation.

Violation is of an administrative nature resulting in no
harm or danger tec the environment or public; or the standard
igs violated to such a minor degree that environmental harm
or public danger will not result.

Viclation results in potential or actual harm or danger
remaining in the permit area; or in the case where the
impact extends beyond the permit area, can be demonstrated
that potential danger or harm will not result.

Viclation extends beyond the permit area and results in the

mincr degree of potential or actual harm or impact on the
public.

Violation extends beyond the permit area and results in a

significant degree of environmental harm or danger to the

public.

Violation is or can reasonably be expected to result in

silgnificant, imminent environmental harm or created an

imminent danger to the health or safety of the public.
Propecsed penalty rating (1 2), (3 4), (5 6), (7 8) and (% 10).

Civil Penalty Rate Schedule - Seriousness of Vioclation

Rating _ 0 1 2 3 4 5 6 7 8 9 | 10
Seriocusness|~-- [100 1115 132 [152 175 |201 |231 265 |3035[350
3. Operator Negligence.

This violation is considered beyond control of the operator
or his employees and no negligence can be attributed to this
viclation.

This violation was a result of an oversight on the part of
the operator and may have been avoided if more consgcientious
effort or reasonable care were given.
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This violation was obvious and no action was taken by the

operator to correct the problem.

The operator £failed to adequately respond to previous

enforcement action.

The operator had been officially notified of this problemnm

and did not make any effort at correcting the problemn.

Proposed Penalty Rating: (C),

(1 2),

(3 4),

(5 6) and (7 8}.

Civil Penalty Rate Schedule - Operator Negligence

Rating ,i i, €]

1

2

3

4

5

6

7

8

9

10

Negligence 0

25

31

40

50

63

79

EE

125

—_—

4, OQOperator's Good Faith

Operator failed to take appropriate action.

Operator took prompt by minimal action to correct the

violation.

Operator started promptly on remedial measures and worked
diligently to correct the viclatiocon.

Operator started immediately and expended all reasonable
Violation was abated

efforts to correct the violation.
before required date.

Operator was already working on remedial measures and
expended extreme effort in correcting the violation.
Violation was abated in minimum possible time.

Proposed Penalty Rating: (0), (1 2), (3 4), (5 6) and (7 8).

Good Faith Rating Schedule

Seriousness

Good Faith 1 2 3 4 5 6 7 8 9 i0
0 0 0 o) 0 0 0 0 0 0 0
1. 4 8 11 17 26 39 o8 88 133 200
2 4 10 14 21 32 47 69 103 156 224
3 5 11 17 26 39 57 83 121 182 250
4 5] 14 21 32 48 69 99 141 213 280
5 7 15 26 40 59 84 1118 165 250 313
6 9 20 32 50 72 1102 141 193 292 350
7 10 23 40 61 89 [124 169 226 242 391
8 12 28 49 76 {109 150 |202 265 343 437

5
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5. Determination of Penalty Amount.

Factor ] Rating Rate Per Point Agssessment
No Previous Violations 3 S '
Seriousness of Viclation
Operator Negligence
Good Faith (=) (=)
Total Amount of Fenalty Assessment ]

6. The proposed penalty rating utilized in 14B.2.(c)(2),
(3) and (4) are used in these regpective sections by the
BireeterCommissioner to determine the penalty amounts based on
selection of a proposed rate to match the indicated situation
which best desc¢ribes the factor being assessed.

38-2-14C. Fees and Costs of Administrative Proceedings.

14C.1. Any party may on regquest be awarded by the
appropriate board or court a sum equal 0 costs and expenses
including attorneys' fees and expert witness fees as determined
to have been reasonably incurred. Such reguest must be filed
within forty-five (45) days of date of entry of judgment.

The reqguest shall include an affidavit setting forth costs
and expenses and an itemized statement of attorneys' fees. The
regquest shall be served upon all parties who shall have thirty
(30) days to answer the request. Cost and expenses including
attorneys' fees may be awarded to:

(a) Any participating party against the viclator upon a
finding that there is a violation of the Act, the regulations or
the permit has occurred, and there is a determination that the
party made a significant contribution to the full and fair
determination of the issues:;

(b) To any participating party other than the violator or
his representative from the Department of Natural Resources upon
a determination that the party made a significant contribution to
a full and fair determination of the issues;

(¢) To a violator from the Department of Natural Rescurces
when the violator demonstrates that the Department of Natural
Resources issues cessation order, a show cause order or notice cof
violation in bad faith and for the purpose of harrassing or
embarrassing the viclator, provided that no award shall be made
under this subsection if Department of Natural Resources prevails
upon the issue,of a violation;
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(d) To a violator from any participating party other than
the Department of Natural Resources where such participsting
parties initiated or participated in the magistrate proceeding in
bad faith and for the purpose of harrassing or embarrassing the
violator; and :

(e} To the Department of Natural Resources from any
participating party where the Department of Natural Rescurces
demonstrates that any such party participated in such proceeding
in bad faith and for the purpcese of harrassing or embarrassing
the Department of Natural Resources. An award may also include
attorneys' fees and expert witness fees expended in obtaining an
award of costs, expenses and attorneys' fees. Decisions on such
awards may be appealed as other cases under this Act.

38-2-14D. Inspections and Informal Conferences.

14D.1.

(a) The provisions of section 15 of the Act may be applied
to operations conducted under section 87 of the Act.

(b} Inspections conducted under the provisions of section 15
of the Act may be partial inspections, provided, that complete
inspections are conducted at least once per guarter.

{¢c) Notices of informal conferences held as a result of the
provisions of section 16 of the Act shall be posted at the
nearest DNR field office and sent by mail or communicated
verbally, whichever is more practicable, to any person who filed
a report which led to a notice or order resulting in an informal
conference. '

[
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38-2-15a. Open Meetings.
i5a.1.

(a) Reeiamatien-Eommisgien-and-Reclamation Board of Review.
All meetings ©f the Reeitamation-Commizsien-apnd-Reclamation Board
of Review, pursuant to the provisions of the Act shall be open to
the public.

{b) Public Neotice. The time, and place of all regularly
scheduled meetings and the time, place and purpose of all special
meetings shall be made available toc the public and the news media
by pubtlishing a notice containing at least the above information
in a newspaper of general circulation in the county where the
site or envirconmental concern exists, or if the matter under
consideration is of general interest to the people of the State
in a newspaper of general circulaticon in the State.

(c) In the event of any emergency reguiring immediate
official action such efforts to notify the public shall be taken
as circumstances allow.
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38-2-16aA. Appeals to the Reclamation Board of Review.

16A.1. sSite Visit. The board may visit the site of the
activity or proposed activity which is the subject of the hearing
and take such additional evidence as it deems necessary provided
that all parties and intervenors be given notice of the wvisit and
are given an opportunity to accompany the Board.

16A.2. Final Decision. On all appeals to the Board, the
Board shall issue a final decision thirty (30) days after the
hearing or within thirty (30) days after the testimony presented
at +the hearing has been transcribed and checked for accuracy.

16A.3. Burden of Proof. The burden of proof shall be on
the party seeking fo reverse the decision of the
diracterCommigsioner.

L7




PURLIC NOTICE MAILING LIST

Clarksburg Publishing Company
Clarksburg Exponent and Telegram
324-326 Hewes Avenue -
Clarksburg, West Virginia - 286301

Inter-Mountain

Post Office Box 1338

Elkins, West Virginia 286241
Herald Dispatch

848 Fifth Avenue

Huntington, West Virginia 25720

Beckley Newspapers, Inc.

Raleigh BRegister and Beckley Post-Herzald
Post Office Drawer P or R

Beckley, West Virginia 23801

The Dominion Post
Greer Building
Morgantown, West Virginia 26505

The Ogden Newspapers, Inc.
Wheeling News Register and Intelligencer

‘1500 Main Street

Wheeling, West Virginia 26003

The Charleston CGazette
Post Qffice Box 39383
Charleston, West Virginia 25330
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