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GASTON CAPERTON
GOVERNOR Comaisszioner

STATE OF WEST VIRGINIA

CEPARTMENT OF ENERGY

1815 WASKINGTON STREET EAST
CHARLESTON, WEST VIGINLA 25311
TELEPHONE  348.3800 e P

Larry W. €eorge

September 5, 1950

Mr. John Ranson
Secretary . )
Department of Commerce, Labor
and Environmental Resources
R-151 Capitol Complex
Charleston, West Virginia 25301

Dear Mr. Ranson:

The Division of Energy (DOE) was authorized by the 1990
Legislature to promulgate amendments to its rules and
regulations governing surface mining and reclamation operations
(CSR 38-2). All such amendments are subject to review and
approval by the federal QOffice of Surface Mining Reclamation
and Enforcement (OSMRE), as provided in federal regulations 30
CFR 732.17. These provisions also require DOE to update its
regulations to conform to recent amendments to federal
regulations. As a resuli of OSMRE's review, and in response to
recent changes in federazl requlations, the DOE is required to
revise the subject amendment to more fully comply with federal
provisions. Also, DOE wishes to amend its regulations to
incorpeorate a number of administrative policies.

Therefore, it will be necessary for DOE to amend the
existing legislatively-approved regulations in a manner
indicated in the attached proposal.

Your approval of this action is respectfully requested
pursuant to Chapter 5F of the Code of West Virginia.

erely,

/a/m#éﬂ%ﬂa‘—

Larry W. George
Commissioner
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FISCAL NOTE FOR PROPCSED RULES

Rule Title: West Virginia Surface Mining and Reclamation Regulations

Type of Rule: X Legisiative interpretive Procedural

Agency WV Division of Energy Adcress 1615 Washington St., East
Charleston, WV 25311

ANNUAL
1. ffect of. Propasad Ruie Increase Decrease

FISCAL YEAR
Current Next Thereafier

Estimated Total Cost S .0~ 3 -0- !S -0- IS—O— $ -0-

Personal Services
Current Expense
Repairs and Alterations
Equipment

Cther

2. Explanation of zbove estimates.

The proposed legislative rule will not result in
increased or decreased revenue to the State

3. Objectives of these rules:

See attached Summary
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4, Explanation of Cwverazll Economic Impact of Proposed Rule.
A Economic Impact on State Government.
None
B. Econaomic Impact on Pelitical Subdivisions; Specific Industries;

Specific groups of citizens.

None

C. Economic Impact on Citizens/Public at Large.

None

Date September &, 1990

Signature of Agency Head or Autherized Repreéentative

3 n /
1
Stephen C. Keen ' ‘
Director, Mines & Minerals Section




DATE: November 1, 1990
TO: LEGISLATIVE RULE-MARING REVIEW COMMiTTEE
FROM: West Virginia Division of Energy

LEGISIATIVE RULE TITLE: West Virginia Surface Mining and Reclamztion
Regulations Title 38, Series 2

1. Authorizing statute(s) citation West Viroinia Code 22-1-15 and

22A-3-4

2. a. Date filed in State Register with Notice of Hearing:

September 6, 1960

. b. What other notice, including advertising, did you
give of the hearing?

See attached listing

C. Date of hearing(s): October 10, 1980

d. Attach list of persons who appeared at hearing, comments
received, amendments, reasons for amendments.

Attached X No comments received

€. Date you filed in State Register the agency approved
proposed Legislative Rule following public hearing:
(be exact) :

November 1, 1990

f. Name and phone number of agency person to contact
for additional information:

Stephen C. Keen, Director, Mines and Minerals Section

348-3500
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If the statute under which you promulgated the submitted
rules reguires certain findings and determinations to be.
made as a condition precedent to their promulgation:

a. Give the date upon which you filed in the State
Register a notice of the time and place of a
hearing for the taking of evidence and a general
description of the issues tc be decided.

N/A

b, Date of hearing: N/A

<. On what date did yvou file in the State Regilister the
findings and determinations reguired together with
the reasons therefor?

N/A

d. Attach findings and determinations and reasons:

Attached N/A
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SUMMARY

West Virginia Surface Mining and Reclamation Regulations
West Virginia bivision of Energy
Title 38 Series 2
September 6, 1890

The proposed legislative rule amends the existing
regulations in response to oversight review comments prepared

by the federal Office of Surface Mining Reclamation and

quorcement (OSMRE). In accordance with federal regulations at
30 CFR 732.17 and 30 CFR 948.16, the Division cof Energy (DQOE)
is required to amend its regulations to more fully conform to
federal provisions and further amendments as are reguired to
update the DOE regulations to conform to recent amendments to
federal provisicons. Also, the DOE wishes to incorporate into

its regulations a number of administrative policies.
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LEGISLATIVE RULES
DEPARTMENT OF ENERGY
SERIES 2
WEST VIRGINIA SURFACE MINING
RECLAMATION REGULATIONS

3g-2-1 General.

1.1 Scope. These regulations establish general and
specific rules for permit application requirements and contents;
haulageways or access rcads; drainage and sediment control
systems; blasting; premining and postmining land use; fish and
wildlife considerations; revegetaticon; prime farmlands; insurance
and bonding; replacement, release, and forfeiture of bonds;
requirements cof a notice of intent to prospect; performance
standards; performance. standards applicable to underground mining
operations; subsidence contrel; small operator assistance
program; citizen's actions; designaticon of areas unsuitable for
mining; inspection and enforcement; Reclamation Board of Review;

and Coal Refuse.

1.2 2Applicability

(a) These rules and regulations apply to all prospecting
and surface mining operations in the State of West Virginia,
except the applicable subsections in Section 26, Article 3,
Chapter 22A of the Act. The provisions of this paragraph do not
constitute the issuance of a new permit for purposes of permit
renewal or mid-term review of existing permits.

————— tby~-For-appiications-fer-new-coperations-which-kave-received
an-SMA-number-prier-te-the-effective-date-of-these-regultatienss;
the-appiicant-shati-acknewktedge-the-appiicabitity-of-these
regquiatiens-te-his-propesed-operation;-in-writing;-teo-the
Eommissioner-prior-teo-issuance-of-the-permits--Such
acknewiedgement-shall-be-deemed-suffietant-to-make-the
appiication-compiete-for-any-new-permit-reguirements-coentained-in
thege-reguiatiens-and-shati-kecome-a-part-of-the-permits

(eb) Permits issued after the efifective date of these
regulations fer-exigsting-er-new-eperatiens-not-cevered-in-{tby
shall incorporate in the application all of the requirements of
these regulations.




Title 38
CSR 2
Section 1

1.3 Authority These rules and regulations are promulgated
under the authority of the West Virginia Energy Act as provided
in Section 15, Article 1, Chapter 22 of the Code of West
virginia, 1931, as amended and West Virginia Surface Coal Mining
and Reclamation Act as provided in Section 4%, Article 3, Chapter

22A of the Code of West Virginia, 1931, as amended.

1.4 Filing Date.

1.5 Effective Date.
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Title 38
CSR 2
Section 2

38-2-2 Definitions:  As used in these regulations, unless
used 1n a context that clearly requires a different meaning, the
term:

2.1 Abandoned Coal Waste Disposal Area means any ccal
refuse disposal area which is not part of an active surface
mining operation. This definition does not relieve any operator
from his reclamation responsibility for the abandoned coal waste
disposal area.

2.2 Acidity means the guantitative capacity of an agueous
medium to donate protons in a reaction with hydroxyl ions.

2.3 Acid Mine Drainage means water discharged from an
active, inactive, or abandoned surface mine and reclamation
operations or from areas affected by surface mining and
. reclamation operations with said water having a pH of less than
"s8ix (6.0) in which total acidity exceeds total alkalinity.

g 2.4 Acid-Producing Coal Seam means coal seams commenly
associated with other minerals which create acid mine drainage.
Coal seams commonly associated with such minerals may include,
but are not limited to Waynesburg, Washington, Freeport,
Sewickley, Redstone, Pittsburgh, Kittanning, Elk Lick,
Peerless, No.2 Gas, Upper Eagle, No. 5 Block and Stockton
Lewiston. Site specific data may, on a case-by-case basis, be
accepted as an affirmative demonstration that these seams are not
acid producing. '

2.5 Acid-Producing Overburden means overburden which upon
appropriate analysis shows a potential for producing acid mine
drainage. _ .

2.6 Acid-Test Ratio means the relation of quick assets to
current liabilities,

2.7 Act means the West Virginia Surface Ccal Mining and
Reclamation Act, Chapter 22A, Article 3 of the Code of West
Virginia, 1931, as amended.

2.8 Active Surface Mining Operation means, for the purpose
of permit renewal as provided in subsection 3.276 of these
regulations, an operation where a Phase I bond reduction has not
been approved. :

2.9 Administratively Complete Application means an
application for permit approval or approval for prospecting,
which the Commissioner determines to contain information




Title 38
CSR 2
Section 2

addressing each application requirement cf the regulatory program
and to contain a&ll information necessary to initiate processing
and public review.

2.10 Affected Area means, when used in the context of
surface-mining activities, all Yand and water resdurces within
the permit area which are disturbed or utilized during the term
of the permit in the course cf surface-mining and reclamation
activities. Affected area means, when used in the context of
undergreound mining activities, all surface land and watex
resources affected during the term of the permit (i) by surface
operations or facilities incident to underground mining
activities'or (2) by underground operations. The term also
includes other lands the use of which is incidental to surface
coal mining and reclamation operations; all areas covered by new
or existing roads used to gain access to, or for hauling coal to
or from, surface coal mining and reclamation operations; any
areas covered by surface excavaiticns, workings, impoundments,
dams, ventilaticn shafts, entryways, refuse banks, dumps,
stockpiles, overburden piles, spvil banks, culm banks, tailings,
heoles or depressions, repair areas, storage areas, shipping
areas; any areas upon which are sited structures, facilities, or
other property; material on the surface resuliting from, or
incident to, surface coal mining and reclamation operations; and
the area located above underground workings.

2.11 Asset Ratio means the relaticn of total assets to total
liabilities.

2.12 Auger Mining means a method of mining coal at the

surface by drilling or cuttlng horizontally into an exposed coal
seam at the highwall. o

2.13 Bearing Capacity means a measure, as determined by
standard engineering evaluation, of the ability ¢f a foundation
material to carry loads imposed by an embankment or cther
structure. ; L

————— Z+i4-Bench-Contreoi-System-means-a-series-of-eiongated-pasins
with-a-heiding-capacity-of-legs-than-five-{5}y-acre-feet-which-are
tocated-atong-the-toe-of-the-backfiti-on-hanvipack-type-mining
sperationss

2.14 Best Technology Currently Available means equipment,
devices, systems, methods or technigues which will:

{a) prevent, to the extent possible, additional
contributions of suspended solids to stream flow or runoff
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outside the permit area, but in no event result in contributions
of. suspended solids In excess c¢f requirements set by applicable
State or Federal laws and rules and regulations; and

(b} minimize, to the extent possible, disturbances and
adverse impacts on fish, wildlife, and related environmental
values and achieve enhancement of those resources where
practicable. - : :

2,15 Buffer Zone means an undisturbed border alcng or around
an intermittent or perennial stream.

2.16 Capital Assets means those assets such as land,
buildings and equlpment held for use in the productlon or sale of
other assets or services.

2.17 Cash means:

{a) all cash iltems except cash (1) restricted by an
- agreement, or (2) described as earmarked fcr a particular
purpose; and

(k) short-term investment such as stocks, bonds, notes, and
certificates of deposit, where the intent and ability to sell
them in the near future is established by the operator.

2.18 Cemetery means any area of land where human bodies are
interred.

2.19 Channel Protection means any measures taken to prevent
or control erosion, scouring, or other deteriorating processes in
channels such as diversion ditches and spillways.

2.20 Coal Preparation means chemical or physical processing
and the cleaning, concentrating, or c¢ther processing or
preparation of coal.

2.21 Coal Preparation Plant means a facility operated in
connection with a mine where coal is subjected to chemical or
physical processing or cleaning, crushing (by any means)
concentrating, screening or sizing, or other processing or
preparation. It includes facilities associated with ceal
preparation activities, including, but neot limited to the
following: lcading facilities; storage and stockpile facilities;
sheds; shops, and other buildings; water-treatment and water-
storage facilities; settling basins and impoundments; and coal
processing and other waste disposal areas.




Title 38
CSR 2
Section 2

2.22 Coal Processing Waste means materials which are
separated and wasted from the prcduct ccal during its physical or
chemical processing, cleaning cor concentrating.

2.23 Coal Refuse Site means a deposit of coal processing

waste or underground development waste.

which beglns at a site where previous cecal mining was conducted
before the effective date {August 3, 1977) of the federal Surface
Mining Ceontrol and Reclamation Act of 1977 (PL $5-87).

2.25 Coarse Coal Refuse means coal processing waste
predeminantly within a slze range greater than the number twenty-
eight {#28) sieve size.

2.26 Cellateral Bend means an indemnity agreement in sum
certain executed by the permittee and supportéed by one or more of
the following:

{a) The deposit of cash in one or mere federally insured
accounts, payable only to the Commissioner upon demand;

(b) MNegotiable bonds of the United States, a ZState, or a
municipality, endorsed to the order of, and in the possession of,
the Commissioner;

(c¢) Negotieble certificates of deposit, payable only to the
Commissioner, and in his possession;

{(d) An irrevocable letter of credit of any bank organized
oxr authorized to transact business in the State of West Virginia,
pavable only upon presentation by the Commissiocner;

{e) A perfected, first-lien securlity interest in real
property, in favor of the Commissioner;

(£) Investment-grade rated securities, having the highest
rating issued by a nationally recognized securities rating
service, endorsed to the order of, and in the possession of, the
Commissioner, excluding all issues of the type traded on a
commodity exchange such as contracts for future delivery of
goods; or : =

{g) A whole life insurance pollcy assigned to the
BepertmentDivision of Energy and in the possession of the
Commissioner, said policy having been issued by only those

companies with an independent financial rating of A+, 2aa, or the .
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equivalent authorized to. do business in the State of West
Virginia and are member insurers of the West Virginia Life and
Health Insurance Guaranty Association.

2.27 Combined Ccal Refuse means a mixture of coarse coal
refuse and dewatered fine cocal refuse.

2.28 Combustible Materials means organic materials that are
capable of burning by fire or through oxidation, accompanied by
the evolution of heat and a significant temperature rise.

2.29 Commissioner means the Commissioner of the
PepartmentDivision of Energy or his authorized agent.

2.30 Common Size Comparative Balance Sheet means item
amounts from a number of the permittee’'s or applicant's
. successive yearly balance sheets arranged side by side in a
*single statement followed by common size percentages whereby:

{a) the asset total is assigned a value ¢f one hundred
percent (100%);

(b) the total of liabilities and owner equity is also
assigned a value of one hundred percent (100%); and

(c) each individual asset, liability, and owner equity item
is shown as a fracticn of one of the one hundred percent (100%)
totals. o

2,31 Common Size Ccmparative Income Statement means an
operator's income statement amounts for a number of successive
vearly periods arranged side by side in a single statement
followed by common size percentages whereby net sales are
assigned a one hundred percent (100%) value, and then each
statement item is shown as a percentage of net sales.

2.32 Community or Institutional Building means any
structure, other than a public building or an occupied dwelling,
which 1s used primarily for meetings, gatherings or functions of
local civic organizations or other community groups; functions as
an educational, cultural, historic, religious, scientific,
correctional, mental health or physical health care facility; or
is used for public services, including, but not limited to, water
supply, power generaticn or sewage treatment.

2.33 Compaction means the densification of a soil or soil-
like material by means of mechanical manipulation.
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2.34 Complete and Accurate Application means an application
for a surface mining permit or prospecting approval which,
immediately prior to issuance, contains all maps, plans, designs
and other application materials reguired by the Act and these
rules and regulations, excluding bond, which are necessary for
the Commissioner to make a decision on approval or denial.

2.35 Completion of Reclamation means that all terms and
conditions of the permit have been satisfied, the final
inspection report has been approved by the Commissicner, that all
applicable effluent and applicable water quality standards are
met, and the total bond has been released.

2.36 Construction Pore Pressures means water pressures
generated in foundation soils or embankments due to compression
by loads imposed by construction of an embankment or other
structure.

2.37 Cumulative Impact means the hydrologic impact that
results from the cumuiation of flows from all coal mining sites
to common channels or aquifers in a cumulative impact area.
Individual mines within a given cumulative impact area may be in
full compliance with effluent standards and all other regulatory
requirements, but as a result of the co-mingling of thelr off-
site flows, there is a cumulative impact. The Act does not
prohibit cumulative impacts but does emphasize that they be
minimized. . .When the magnitude of cumulative Ilmpact exceeds
threshold limits or ranges as predetermined by the Department,
they constitute material damage.

2.38 Cumulative Impact Area means the area, including the
permit area, within which impacts resulting from the proposed
operation may interact with the impacts of all anticipated mining
on surface and groundwater systems. Anticipated mining shall
include the entire projected lives through bond releases of:

(a) the proposed coperation;
{b) all existing operations;

(¢) any operation for which a permit application has been
submitted to the Commissioner, and;

(d) all operations required to meet diligent development
requirements for leased Federal coal for which there is actual
mine development information available.
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2.39% Current Ratio means the relation of current assets to
current liabilities. S

2.40 Density means the weight of s0il or scil-like solids
per unit of total volume of soil or similar mass.

2.41 Design Storm means predicted precipitation of given
intensity, freguency and duration based on United States Weather

Bureau data.

2.42 Downslope means the land surface between the projected
outcrop of the lowest coal seam permitted-te-be-being mined along
each highwall, or any mining-related construction, and the valley
floor. . B L - -

2.43 Embankment means a man made deposit of earth or waste
. materials-ecf-£five-{5y-feet-or-greater-in-height-as-measured-frem
- the~upstream-tee, usually exhibiting at least one sloping face,
that is raised above the natural surface of the land.

2.44 Embankment Stability means the degree of safety
relative to a structural failure of the embankment.

2.45 Emergency Spillway means a hydraulic structure designed
to pass water in excess of that which an impoundment is designed
to store or which cannot be passed through a principal spillway.

2.46 Excess Spoil means overburden material disposed of in a
location other than the pit.

2.47 Existing Coal Refuse Area means a refuse disposal area
that is part of an active surface mining operation.

2.48 Existing Structure means a structure or facility used
with or to facilitate surface coal mining and reclamation
operations for which construction began prior to January 18,
1881,

2.49 Face-Up means the result of an excavation where a
vertical or near vertical highwall is created that exposes the

overburden and the mineral face.

2.50 Fine Coal Refuse means coal processing waste which may
be disposed cof in a slurry form or in a dewatered or treated
state.

2.51 Foundation means $oll, bedrock, or other earth material
on or against which an embankment or other structure is placed.
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2.52 Fraglle Lands means geographic areas containing
natural, ecologic, scientific or aesthetic resources that could
be significantly damaged or destroyed by surface coal mining
operations. Examples of fragile lands include valuable habitats
for fish or wildlife, critical habitats for endangered or
threatened species of animals or plants, uncommon geologic
formations, national natural landmark sites, areas where mining
may result in flooding, environmental corridors containing a
concentration of ecclogic and aestheti¢ features, and areas of
recreational value due to high environmental quality.

2.53 Freeboard means:

(a) the vertical distance between the lowest point of the
crest of the embankment and the reservoir water surface; or

(b) the vertical distance between the top of a ditch or
channel and the water surface during the design flow.

2.54 Gravity Discharge means, with respect to underground
mining activities, mine drainage that flows freely down gradient
in an open channel. Mine drainage that occurs as a result of
flooding a mine to the level of the discharge is not gravity

discharge.

2.55 Groundwater means subsurface water in the zone of
saturation.

2.56 Growing Season means one (1) year.

2.57 Handbook means the Technical Handbook of Standards and

Specifications for Mining Operations in West Virginia.

2.58 Haulageway or Access Road means a surface right-of-way
for purposes of travel by land vehicles used in surface mining
and reclamation or prospecting operations. A road consists of
the entire area within the right-of-way, including the roadbed,
shoulders, parking and side areas, approaches, ditches, and other
related structures. The term includes access and haulrcads
constructed, used, reconstructed, improved, or maintained for use
in surface mining and reclamation or prospecting operations,
including use by coal hauling vehicles to and from transfer,
processing, or storage areas. The term does not include ramps
and routes of travel within the immediate mining area or within
spoil or coal mine waste disposal areas.

2.59 Hazard Potential means a classification rating assigned

to a structure based on engineering evaluations and judgment
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predicting the potential damage to human life, property and
envirconment should a failure of the structure occur.

2.60 Highwall means the face of exposed overburden or coal
in an open cut of a surface mining operation or for entry to an
underground mining operation.

2.61 Historic Lands means historic, archaeological,
cultural, and scientific areas. Examples of historic lands
include archaeological sites, sites listed on or eligible for
listing on a state or naticnal register of historic places,
national historic landmarks, sites having cultural significance
to native Americans, or religious significance to religiocus
groups, and sites for which historic designation is pending.

2.62 Hydrologic Balance means the relaticonship between the
-quality and guantity of water inflow to, water cutflow from a
hydreologic unit including water stored in the unit. It
encompasses the dynamic relationships among precipitation,
-runcoff, evaporation and changes in ground and .surface water
levels and storage capacity.

2.63 Hydrelogical TIsolated Operations means a surface mining
operation where hydrologic impacts are negligible or are
dissipated before reaching points in the system where they are
additive to hydrologic impacts of other surface mining
operations.

2.64 Hydrologic Regime means the entire state of water
movement in a given area.

2.65 Impoundment or Impounding Structure means a closed
basin constructed for the retention of water, sediment, siurry,
or other liquid or semi-liquid materlal er-waste;-and-whieh
censistes-in-part-cf-an-embankment;-dike-or-other-constructed
barrier. :

2.66 Infiltration means the flow or movement of water

through the surface of soil or soil like material into the
ground. :

2.67 Inspection means a visual review of prospecting,
surface or other mining operations to assure compliance with
applicable laws, rules, regulations or permit conditions under
jurisdiction of the Commissioner. :

11
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2.68 Intermittent Stream means:

(2a) a stream or reach of a stream that drains a watershed of
at least one sguare mile; or

(b) a stream or reach of a stream that Is below the local
water table for at least some part of the vear, and obtains its
flow from both surface runoff and ground water discharge.

2.68 Irreparable Damadge to the Environment means any damage
to the envircnment In viclation of the Act and these regulations
which cannot be corrected by activities of the responsible
person.

2.70 Knowingly means that an individual knew or had reason
to know in authorizing, ordering or carrying out an act or
omission on the part of a corporate permittee that such act or
omission constituted a violation, failure cor refusal.

2.71 Leachate means a liguid that has percolated through
scil, rock or waste and has eXxtracted dissclved or suspended
materials.

2.72 Lightly Buffered Stream means any stream or its
tributaries that contains less than fifteen (15) PPM methyl
orange alkalinity (to pHE 4.3) and a conductivity of less than
fifty (50) micrc MHO.

2.73 Liguefaction means a phenomenon wherein a saturated

granular soil or soil like material loses strength and flows in a
manner resemdling a liguid. . . . - -

2.74 Liquidity Ratio means the relation of cash to current
liabilities.

2.75 Mineral Face means the exposed vertical cross-section
of the natural coal seam or mineral deposit.

2.76 Natural Drainway means any natural water course which
may carry water to tnhe tributaries and rivers of ‘the watershed.

2.77 Natural Hazard Lands means geographic areas in which
natural conditlons exist which pose or, as a result of surface
coal mining operations, may pose a threat to the health, safety
or welfare of people, property or the envircnment, including
areas subject to landslides, cave-ins, severe wind cor soil
erosion, frequent flooding and areas of_unstable geclogy.

12
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2.78 Net Profit means the bottom line of the income
statement after taxes, including taxes based on income,
adjustments, all extraordinary income and expense, but before
preferred and common stock dividends.

2.79 QOccupied Dwelling means any building that is currently
being used on a regular or temporary basis for human habitation.

2.80 Operator means any person who is granted or who should
obtain a permit to engage in any activity covered by the Act or
these regulations, or anyone who engages in surface mining and/or
surface mining and reclamation operations. Further, the term
shall be construed in a manner consistent with the federal
program pursuant to Public Law 95-87.

2.81 Quter Spoil or Outer Slope means a disturbed area
extending from the outer point of the bench to the extreme lower
limit of the disturbed land.

2.82 Qgverburden means consolidated or unconsolidated
material of any nature which overlies a mineral deposit,
excliuding topsoil.

2.83 Qwned or Controlled and Owns_or Controls means any one
or a combination of the relationships specified in paragraphs (a)
and (b) of this definition:

(a)(l) Being a permittee of a surface coal mining
operation; (2) Based con instrument of ownership or voting
securities, owning of record in excess of fifty (50) percent of
an entity; or (3) Having any other relationship which gives one
person authority directly or indirectly to determine the manner
in which an applicant, an operator, or other entity conducts
surface mining operations.

(b) The following relationships are presumed to constitute
ocwnership or control unless a person can demonstrate that the
person subject to the presumption does not in fact have the
authority directly or indirectly to determine the manner in which
the relevant surface mining operation is conducted:

(1) Being an cfficer or director of an entity;
(2) Being the operator of a surface mining operation;

(3) Having the ability to commit the financial or real
property assets or working resources of an entity;

13
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{4) Being a general partner iIn a partnership;

{5) Based on the instruments of ownership or the
voting securities of a corporate entity, owning of record ten
(10) through fifty {50) percent of the entity; ozr

(6) Cwning or contrelling cecal to be mined by another
person under a lease, sublease or other contract and having the
right to receive such coal after mining or having authority to
determine the manner in which that person or another person
conducts a surface mining coperation.

2.84 Peak Runoff means the max1mum_£low in a specified
geographic location resulting from a given design storm.

2.85 Perennial Stream means a stream or portion of a stream
that flows continuocusly.

2.86 Person having an interest which is or may be adversely
affected or perscon with a valid legal interest means any person:

{a) Who uses any resource of economic, recreational,
aesthetic, or environmental value that may be adversely affected
by prospecting or surface mining and reclamation operations or
any related action of the Commissioner; ox

(b} Whose property is or may be adversely affected by
prospecting or surface mining and reclamation operations or any
related action of the Commissioner.

2.87 Piping means a process of internal erosicn which occurs
when water transports soil or scil like materials through
unprotected exits, developing unseen channels or pipes through an
embankment or its foundation.

2.88 Pit means that part of the surface mining operation

from which the mineral is being actively removed or where the
mineral has been removed and the area has not been backfllled.

2.89 Pre- Ex1sting Dlscharqe means any water dlscharge from
the proposed permitdisturbed area prior to disturbance as
approved in a permit or a prospecting approvaland-at-the-time-of
permit-appiicatien—nnder-this-gsubsection.

2.50 Preplan means the total applicatiocn submitted to the
Commissioner including the applicaticn forms, mining and
reclamation plan, drainage plan, blasting plan, planting plan,

i4
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maps, drawings, data, cross-sections, bonds and other information
as may be reguired to obtain a permit.

2.91 Principal Shareholder means any person who is the
record or beneficial owner of ten percent (10%) or more of any
class of voting stock.

2.92 Principal Spillway means a hydraulic structure which
rasses water at levels between normal pool and the emergency
spillway invert elevations.

2.93 Probable Maximum Precipitation means the depth-
duration-area rainfall for a particular area that represents the
maximizing of meteorologlical conditions.

2.94 Prospecting means the field gathering of surface or
subsurface geologic, physical, or chemical data by trenching,
drilling, geophysical, or other technigues necessary to determine
the quality and quantity of overburden and coal of an area; or
the gathering of envircnmental data to establish the conditions
of an area before beginning surface mining and reclamation
operations, where such activity mayv cause any disturbance of the
land surface or may cause any appreciable effect on land, air, o
water, or other environmental resources. Regardless whether or
noct any disturbance is anticipated, the gathering of
environmental data on lands designated unsuitable pursuant to
Section 22 of the Act shall be considered prospecting and subject
Eo the reguirements of Section 13 of these requlations.

2.95 Protected Structures means for purposes of blasting,
dwellings, public buildings, schools, churches, or community or
institutional buildings.

2.96 Public Building means any structure that is owned or
leased by a public agency or used primarily for public business
or meetings.

2.97 Quick Assets means cash and current assets that can be
gquickly turned into cash.

2.98 Reascnably Available Spoil means spoil and suitable
coal mine waste material generated by the remining operation or
other spoil or suitable coal mine waste material located in the
permit area that is accessible and available for use and that
when rehandled will not cause a hazard to public safety or
significant damage to the environment.

15
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2.99___Recharge Capacity means the ability ©of the soils and
underlying materials to allow precipitation to infiltrate and
reach the zone of saturation.

2.100 Reclamation means _those actions taken to restore
mined land tc the approved pest mining land use.

2.1C1 Remined Area means only that area of any <¢oal
remining operation on which coal mining was conducted before the
effective date of the federal Surface Mining Control and
Reclamation Act of 1877 (PL-95-87).

2.102 Renewable Resource Lands means aguifers and areas for
the recharge cf aguifers and other undergrocund waters, areas for
agricultural or silvicultural preduction cof food and fiber, and
grazing lands.

2.103 Retained Earnings means stockholder's eguity that has
arisen from retained assets from earnings in the business. This
shall include only earnings from normal operations and not gains
from such transactions as the sale of plant assets or
investments.

2.104 . Return COn Investment means the relaticon of net profit
for the last yearly period to ending net worth.

re51st1ng forces to the sum of the loadlng forces in a
coenstructed valley fill, backifill, dam, or refuse pile.

2.106 Sediment means solld material that is either in

suspension, is being transported, or has beén moved from its site
of origin and has come to rest on the earth's surface,.

2.107 Sediment Control Structure or Sediment Pond means an
impoundment designed, constructed, and maintained in accordance
with these regulations for the purpose of removing seolids from
water in order to meet applicable water quality standards cor
gffluent limitations before the water is discharged into the
recelving stream.

2.108 . self-Bond means an indemnity agreement in a sum
certain payable to the Commissioner, executed by the permittee
and by each individual and business organization capable of
influencing or controlling the investment or financial practices
of the permittee by virtue of his authority as an officer or
ownership ¢f all or a significant part cf the permititee, and
supported by agreements granting the Commissioner a security
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interest in real or personal property pledged to secure
performance by the permittee.

2.109 gignificant Aquifer means a stratum or group of
strata that can store and transmit water in significant
gquantities for a specific use.

2.110 Slope Protection means measures taken to control
erosion ¢on slopes.

2.111 BSlopg Stability means the relative degree of safety
from the development of a landslide in a slope, as defined by one
or more standard engineering methods of analysis.

2,112 Speil means overburden that has been removed during
surface mining operations. : ,

2.113 BStabilize means to control movement of soil, spoil
"piles or areas of disturbed earth.

————— Z271t4--Stoniness-means-a-characherizaticn-of-ecarkh;
everburden-or-spoil-which-describes-the-relative-preportien-of
itg-centent-of-bontders-and-stone-and-rock-aggregate-as-cempared
to-tta-sandy;-sitty-ciay-er-rock-fragment-contents

2.114 Strength Parameters mean those engineering values
obtained from standard engineering shear strength tests of soil
or soil like material.

2.115 gStructure means, except as used in the context of
subsection 3.8 of these regulations, any man-made structures
within or outside the permit-areas which include, but is not
limited to: dwellings, outbuildings, commercial buildings, public
buildings, community buildings, institutional buildings, gas
lines, water lines, towers, airports, underground mines, tunnels
and dams. The term dces not include structures built and/or
utilized for the purpose of carrying out the surface mining
operation.

2.116 Sub-Drainage System means a designed and constructed
system provided for the conveyance of subsurface water.

2.117 Subsidence means, as it relates to underground mining
operations or auger mining, a sinking, collapsing or cracking of
a portion of the earth's surface caused by voids beneath the
surface created by mining.

17
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2.118 Substantial Legal. and Financial Commitments in a
surface Coal Mining Operation means that significant investments
and legal commitments have been made in activities and facilities
such as power plants, railroads, coal handling, preparation,
extraction or storage facilities and other capital-intensive
activities on the basis of a long term ceoal contract.

2.119 Substantially Disturb means, for purposes of

prospecting, to significantly impact land or water rescurces by
blasting; by removal of vegetation, topscil, or overburden; by
construction of roads or other access routes; by placement of
excavated earth or waste material on the natural land surface or
by other such activities; or to remove more than 250 tons of
coal.

2.120 Successor in Interest means any person who succeeds
to rights granted under a permit by transfer, assignment or sale
of those rights.

2.121 Surety Bond means an indemnity agreement in a sum

certain payable to the Commissioner executed by the permittee
which is supported by the performance guarantee of a corporation
licensed to do business as a surety in the State of West

Virginia. - o

2.122 sSurface Mining and Reclamaticn Qperation means
surface c¢oal mining operations and all activities necessary or
incidental to the reclamaticn of such operations.

2.123 Surface Water means water on the surface of the
earth. o

2.124 Topsoil means the A and E-horizon soil layer of the
four (4) major soil horizons.

2.125 Toxic-Forming Materials means earth materials or
wastes which, 1f acted upen by air, water, weathering or
mlcroblologlcal processes, are likely to produce chemical or
physical conditions in soils, air or water that are detrimental
to the environment.

2.126 Toxic Mine Drainage means water that is discharged
from active or abandoned mines or other areas affected by surface
mining operations, reclamation operations, or prospecting
operations which contains a substance which through chemical
action or physical effects, is likely to kill, injure or impair
bicta commonly present in the area that might be exposed to it,
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2,127 Transfer, Assignment or Sale of Rights means a change
in ownership pursuant to subsection 2.83 or other effective
control over the right granted in a permit or approval to conduct
surface mining operations.

2.128 Underground Development Waste means waste rock
mixtures of coal, shale, claystone, siltstone or other related
materials that are brought to the surface for disposal.

2.129 vVvalid Existing Rights exists, except for haulroads,
in each case in which a person demonstrates that the limitation
provided for in the Act would result in the unconstitutional
taking of that person’'s rights. For haulroads, valid existing
rights means a road or recorded right-of-way or easement for a
road which was in existence prior. to August 3, 1977. A person
possesses valid existing rights if he can demonstrate that the
coal is immediately adjacent to an ongoing mining operation
: which enisted on August 3, 1977 and is needed to make the
operation as a whole economically viable. Valid existing rights
shall also be found for an area where a person can demonstrate
that an SMA number had been issued prior to the time when the
structure, road, cemetery or other entity came into existence.

2.130 Vvalley or Head-of-Hollow Fill means a f£ill structure
consisting of any material, other than organic material, placed
in a valley where side slopes of the existing valley measured at
the steepest point are greater than twenty (20) degrees or the
average slope of the profile of the hollow from the toe of the
£ill to the top of the fill is greater than ten (10) degrees. In
head-of~hollow fills the top surface of the fill, when completed,
is at approximately the same elevation as the adjacent ridge
line, and no significant area of natural drainage occurs above
the £fill draining inte the fill area.

2.131 vViolation, Failure or Refusal means a violation of a
condition of a permit issued pursuant to the Act or these rules
and regulations; or a failure or refusal to comply with any order
issued under Sections 153, 16, or 17 of the Act, or any order
incorporated in a final decision issued by the Commissioner under
the Act, except an order incorporated in a decision issued under
paragraph (1), subsection (d), Section 17 of the Act.

2.132 Willfully means that an individual acted:
(a) Either intentionally, voluntarily or consciously; and

(b) With intentiocnal disregard or plain indifference to
legal requirements in authorizing, ordering or carrying out a
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corporate permittee's
violation, failure or

2.133 Woodlands

mining land use would
product where flat or

action or omission that constituted a
refusal.

means commercial woodlands where the post-
resuli in the development of a commercial
gently rolling land is essential for the

operation of mechanical harvesting equipment.

2.134 Working Capital means the excess of the operator's

current assets over its current liabilities.

2,135 Zone of Saturaticn means the zone below the

plezometric surface in which all voids are filled with

groundwater,
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38-2-3. Permit Application Reguirements and Contents

3.1 Applicant Information. All information provided by an
applicant in an applicaticn for a surface mining permit shall be
clear and concise and shall be provided in a format prescribed by
the Commissioner and/or a format reguired by the federal Office
of Surface.Mining Reclamation and Enforcement. In addition to
the information reguirements of Section 9 of the Act, each
application for a permit shall contain the following information
except that submittal of a social security number is at the
cpticon of the applicant:

(a) A statement as to whether the applicant is a
corporation, partnership, sole proprietorship, association, or
other business entity.

. (b) The name, address, telephone number and, as applicable,
social security number and employer identification number of the:

(1) Applicant;
(2) Applicant's resident agent; and

{3) Perscn who will pay the abandoned mine land
reclamation fee. . :

{(¢) List, for each person who owns or controls the
applicant under the definition of "owned or controlled" and "owns
and controls" in subsection 2.83 of these regulations (as
applicable):

(1} The person's name, address, social security
number, and employer identification number;

(2) The person's ownership or control relationship to
the applicant, including percentage of ownership and location in
organizational structure;

(3) The title of the person's position, date position
was assumed, and when submitted under paragraph (h), subsection
3.332 of these regulations, date of departure from the position;

{(4) Each additional name and identifying number,
including employer identification number, federal or state permit
number, and MSHA number with date of issuance, under which the
person owns or controls, or previously owned or controlled, a
surface coal mining and reclamation coperation in the United
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States within the five years preceding the date of the
arplicaticn; and

{5) The application number or other identifier of, and
the regulatory authority for, any other pending surface coal
mining cperation permit appiication filed by the person in any
state in the United States.

(d) List, for any surface coal mining operation owned or
contrclled by eithexr the applicant or by any person who owns or
controls the applicant under the definition of "owned or
controlled” and "owns or controls" in subsection 2.83 of these
regulations, the opsration’'s:

(1) Name, address, identifying numbers, including
emplover identification nunber, federal or state permit number
and MSHA number, the date ¢f issuance of the MSHA number, and the
regulatory authority; and

(2) Ownership or contrel relationship to the
applicant, including percentage of cwnership and lccation in
organizational structure. _

(e} The name and address of each legal or eguitable owner
of record of the surface and mineral property to be mined, each
holder of record of any leasehold interest in the property to be
mined, and any purchaser of reccord under a real estate contract
for the property to be mined.

{£f) The name and address of each owner of record of all
property (surface and subsurface)} within cne hundred (100) feet
of any part of the proposed permit area.

{g) The Mine Safety and Health Administration (MSHA)
numbers for all mine-assoclated structures identified in the
permit that reguire MSHA approval.

({h) A statement of all lands, interest in lands, options,
or pending bids on interests held or made by the applicant for
lands contiguous to the area described in the permit application.
If requested by the applicant, any information regquired by this
paragraph which is not on public file pursuant to the Act shall
be held in confidence.

(1) A statement of whether the applicant or any subsidiary,

affiliate, or persons owned or controlled or under control or
ownership with the applicant has:
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(1) Had a Federal or State coal mining permit
suspended or revoked in the five (5) years breceding the date of
submission of the application; or

(2) Forfeited a performance bond or similar security
deposited in lieu of bhond.

(j) A brief explanation of the facts involved if any such
suspension, revocation, or forfeiture referred to in parts (1)
and (2) of paragraphs (el) of this subsection has occurred,
including:

(1) Identification number and date of issuance of the
permit, and the date and amount of bond or similar security;

(2) Identification of the authority that suspended or
revoked the permit or forfeited the bond and the stated reasons
’for the action;

(3} The current status of the permit and bond, or
similar security involved;

(4) The date, location, and type of any administrative
or judicial proceedings initiated concerning the suspension,
revocation, or forfeiture; and

{5) The current status of any administrative or
judicial proceedings.

(k) A list for any violation of a provision of the Act or
these regulations and any other federal or state laws, rules and
regulations pertaining to air or water environmental protection
incurred in connection with any surface mining operation received
by the applicant during the three (3) year period preceding the
application date, and a list of all unabated cessation orders,
and unabated air and water guality violation notices received
prior to the date of the application by any surface mining and
reclamation operation owned or controlled by either the applicant
or by any person who owns or controls the applicant. For each
violation rnotice or cessation order reported, the lists shall
include the following information as applicable:

(1) Any identifying numbers for the operation,
including the federal or state permit number and MSHA number, the
dates of issuance of the violation notice and MSHA number, the
name of the person to whom the violation notice was issued, and
the name of the issuing regulatory authority, department or
agency;
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{2) A brief description of the violatiocn alleged in
the notice;

{3) The date, location, and type of any administrative
or judicial proceedings initiated concerning the vieclaticon,
including, but not limited to, proceedings initiated by any
perscn to ¢btain administrative or judicial review of the
viglation;

(4) The current status of both the proceedings and the
violation notice; and

{(5) The actions, if any, taken by any perscon to abate
the wviclaticon.

(1) Each application for a permit shall contain a sworn
statement as follows: "The Information contained in this
application is true and correct to the best of my knowledge and
belief." BSuch statement shall be signed by an accountable
official of the applicant and shall be notarized.

(my The applicant for a permit cr a revision of a permit
shall have the burden cf establishing that his application is in
compliance with all the requirements of the Act and these rules
and regulations.

{n} After an applicant is notified that the application is
approved, but before the permit is issued, the applicant shall
update and cecrrect the information previously submitted under
this subsection or indicate that no change in such information
has occurred.

3.2 Advertisement.

(a) SMA File Number. Prlor to the publication of an
advertisement for a surface mining permit in accordance with
paragraph (6), subsection (a), Secticn 9 ¢f the Act, the
applicant shall submit an administratively complete surface
mining permit application and cbtain a surface mining application
(8MA) file number. Each SMA number shall be valid for one year;
provided, that the Commissioner may extend an SMA number bevond
one year, 1f the application has been diligently pursued by the
applicant throughout the life of the SMA number. In order for an
SMA number to be extended, the applicant must submit tc the
Commissioner a writien reguest, which shall state the reascn(s)
and which shall demonstrate good cause for the extension.
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(b) Advertisement Information. Each advertisement will
contain at a minimum:

(1) The surface mining application (SMA) file number;

(2) & clear and accurate location map of a scale and
detail found in the West Virginia General Highway Map. The map
size will be at a minimum four inches (4") x four inches (4").
Longitude and latitude lines and north arrow will be indicated on
the map and such lines will cross at or near the center of the
proposed permit area;

{3) The names and business address cof the applicant to
include a street address or route number;

(2) A narrative description clearly describing the
location of the proposed permit area;

{5) The name(s) of the coal seam(s) to be mined;

(6) The name(s) of the receiving stream(s) intoc which
drainage from the permit area will be discharged;

{7) The location where a copy of the application is
available for public review;

(8) The name and address of the Department of Energy
Office where written comments or requests for informal
conferences on the application may be submitted;

(9) The type of operation;

(10) Surface and mineral ownership of the tract(s) to
be permitted;

(11) Surface and mineral ownership of property owners
within one hundred (100) feet of the esai-remevaipermit area;

(12) Surfaece-and-mineral-ownership-of-preperty-ewners
within-one-hundred-{166i-feet-cf-the-cecal-remeval-arear--where
the permit applicaticon reflects that mining will occur within
one-hundred feet (100') of the outside right-of-way of a public
road (except where mine access roads or haulage roads join such
right-of-way), the applicant may choose one of the following
procedures to satisfy the additional public notice regquirement:

(A) Include in the advertisement required in this
section a concise statement:
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(i) Tdentifying the rocad to be affected;
(ii) Identifying the affected segment; and

{iii) Advising that a public hearing may be
requested; or )

{B) A separate public notice may be published,
prior to issuance of a permit, which:

(1) Identifies the road to be affected;
(ii) 1Identifies the affected segment; and

{iii) Advisinges that a public hearing may be
reguested. - S e

(13) Where the permit applicant proposes to relocate or
close a public road, the advertisement shall include a ccncise
statement which-deseribes:

(A) Describes Fthe identification number and
geographic location c¢f the road;

(B) Describes ¥the particular segment to be
relocated or closed;

(C) Describes Wwhere the relocated segment is to

be sited;

(D) Describes Tthe approximate time and duration
of the relocation or closure; and

(E} Advises that a public hearing may be
reguested.

(14) Where an alternative land use 1s proposed,
indicate the premining land use and the proposed postmining land
use; and

(15) Where an experimental practice is proposed, the
advertisement shall contain a statement indicating such and
identifying applicable provisions for which a variance is
requested.

{¢) ©Notice to Governmental Agencies. Upcon receipt of an
administratively complete application for a surface mining and
reclamation permit, a permit revision or a permit renewal, the
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Commissioner shall notify all federal or state government
agencies with authority to issue permits and licenses applicable
to the proposed surface mining and reclamation operation or those
agencies with an interest in the proposed operation, including
the U. S. Department of Agriculture Scil Conservation Service
district office, the local U. S. Army Corps of Engineers district
engineer, the National Park Service, State and Federal fish and
wildlife agencies, and the historic preservation officer.

(d) Availability of Comments. The Commissioner shall place
on file at the regional office in which a permit, permit revision
or renewal of a permit is filed, a copy of all public comments
received as a result of the advertisement and shall provide the
applicant with such comments. When a permit, permit revision or
renewal of a permit is issued or approved, the Commissiocner shall
notify within ten (10) days each person who filed comments or
objections to the application, each party to an informal
conference, and the appropriate local governmental agencies
. Including the clerk of the county commission. The Commissioner
shall also cause to be published at least monthly a listing of
all permits issued, which listing shall include a description of
the location of the land to be affected. The listing shall also
be forwarded to the Clerk of the County Commission.

(e) Readvertisement. After a Surface Mine Application
(SMA) has been advertised once a week for four successive weeks,
and is determined by the Commissioner to have had a limited
number of minor changes which do not significantly affect the
method of operation, the reclamation plan, and/or the original
advertisement, he may require one (1) additional advertisement to
be published with a ten (10) day public comment period. Permits
which are being renewed or significantly revised and permit
applications which are being significantly revised must be
advertised in accordance with paragraph (b) of this subsection
and paragraph (6), subsection (a), section 9 of the Act.

(f) Renotification. A renotification letter shall be sent
to all commentors of a surface mine application (SMA) when a
determination has been made by the Commissioner .that
readvertisement i1s required in accordance with paragraph (e) of
this subsection,

(g) Certification of Publication. The advertisement and
publication dates for all permit applications, permit renewal
applications, applications for revision of a permit, and transfer
assignment and sale of permits, shall be certified and notarized
by the publishing newspaper. The certificate of publication
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shall be made a part of the approved application nc later than
four {(4) weeks after the last date of publication.

3.3. Occupied Dwellings.

(a) Valid Existing Rights. Where the proposed surface coal
mining operations would be conducted within threé hundred (300)
feet, measured horizontally, of any occupied dwelling, the permit
applicant shall submit with the application a notarized written
walver by lease, deed, or other convevance from the owner of the
dwelling, clarifying that the cwner and signator had the legal
right to deny mining and knowingly waived that right. The waiver
shall act as consent to such operations within a closer distance
of the dwelling as specified. : -

(b) Waiver. Where the applicant for a2 permit had obtained
a valid waiver prior to August 2, 1977, from the owner of an
occuplied dwelling to mine within three hundred (3€0) feet of such

dwelling, a new wailver shall not be required:

(1) Where the applicant for a permit had obtained a
valid waiver from the owner of an occupied dwelling, that waiver
shall remain effective against subsequent purchasers who had
actual or constructive knowledge of the existing waiver at the
time cf purchasea.

{2) A subssguent purchaser shall be deemed to have
constructive knowledge if the waiver has been properly filed in
public property records pursuant to State laws or if the mining
has proceeded to within the three hundred (300) foot limit prior
to the date cof purchase.

3.4 Maps.

(a) Scale for Maps. Except as otherwise noted in these

rules and regulations, the scale'requlred for all maps shall be
as follows:

{1} The preferred scale of maps prepared from United
States Geclogical Survey topographic maps on 7.5 minute
quadrangle shall be five hundred fcot (500') to the inch;

{(2) The preferred scale for maps asscciated with
underground ceoal mining operations and facilities incidental to
coal mining shall be two hundred foot (200') to the inch; and

(3) ©Other scales may be used where improved clarity
and accuracy are achieved.
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(b) Map Size., All maps and plans shall be submitted on
print paper, thirty inches (30") by forty-two inches (42") or
less. 1If supplementary maps or plans are attached, match lines
shall be used.

(c) Color Code. A color code shall be used in preparing all
maps to indicate critical features of the permit area as follows;
provided, that drafted or computer generated graphic symbols or
shading may be used in place of a color code, if a separatce,
uniguely identifiable, and clearly discernable symbol or shading
is provided in place of each color as specified below, and if the
symbols oxr shading are c¢learly defined on map legends and used
consistently throughout the permit application, and in any
subsequent permit revisions, progress maps, or other submittals
relating to the permit:

{1) Red shall indicate mineral to be removed;
(2) Blue shall indicate water and drainage patterns;
(3) Green shall indicate areas regraded;

(4) Yellow shall indicate all other areas within the
permit boundary; and

(5) Purple shall be used tc outline adjacent mining
permits.

(d) Preplan. 1In addition to the reguirements of {12) and
(13) of subsection {a) Section 9 and Section 10 of the Act, the
application shall include as applicable the following
information:

{1) The location and current use of all structures
within one thousand feet (1000') of the proposed permit area;

~ (2) All public roads located on or within one hundred
feet (100') of the proposed permit area;

(3) The boundaries of any public park or historic lands
within or adjacent to the permit area;

(4) All cemeteries located on or within one hundred
feet (100'}) of the proposed permit area;

(5) Any portion of a unit of the National System of

Trails or the Wild and Scenic River System, including study
rivers designated under Section 5(a) of the Wild and Scenic
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Rivers Act which are located within or adjacent to the proposed
permit area;

(6) The current use and land use classifications c¢f the
area of land and adjacent lands upon which the permit is sited
and adjacent lands;

{(7) The location cof all existing eowned-or-ieased
structures tTo be used for surface mining operations which are to
be exempt from design standards;

{8) The date the map was prepared, a north arrow,
gquadrangle name and loc¢ation map;

{9) Where the natural slope of the land below the cocal
outcrop is less than twenty {(20) degrees and downslope placement
of overburden or spoil is proposed, the map shall indicate
paercent slcpe of the land at two hundred £oot {200') intervals
aleng the cropline;

{10) The location of each facility to be used to
protect or enhance fish and wildlife and related environmental
values; .

{l1l) Where the proposed permit area has been previously
mined and to the extent that such information is availabkle, list
the type of mining used, the coal seam or other mineral mined,
the extent of mineral removed, and the approxzximate date of
mining;

{12) Extent of proposed auger operations;

{13) Surface and mineral owners and property lines
within the permit area and within one hundred {(100) feet of any
point of the permit area;

{14) Lecation of water supply intakes for current users
of surface water;

{15) Location and identification of sub areas if
incremental bonding is to be used;

{16) Lecation and extent of subsurface water, if
encountered, within the proposed permit or adjacent areas,
including, but not limited %o, areal and vertical distribution of
agquifers, and portraval of _seasonal differences of head in
different aguifers on cross sections and contour maps;
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(17) The location of all ¢il and gas wells and cther
utilities within the proposed permit area are to be shown;

(18) The location and extent of topsoil borrow areas,
and the location of topsocil storage areas;

(19) Air pollution monitoring and control facility and
subsidence monitoring location;

(20) Any permanent facility to remain after mining; and

(21) All coal storage, cleaning, loading, and refuse
disposal areasxs; ,

{22) The location of any non-coal waste storage areas;

o . (23) The location of any fixed explosive storage and
- handling facility; and

{(24) The area of land to be affected within the
proposed permit area according to the seguence of mining and
reclamation. L _

(e) Drainage Map. Unless the information required by this
paragraph can be shown on the preplan map in a clear and legible
fashion, a separate drainage map of the same size scale and
detail of the preplan map shall be made a part of the permit
application and shall contain the following:

(1) The directional flow of water on and away from the
permit area;

(2) Location of all monitoring sites used to develop
surface and groundwater base line information;

(3) Location of all surface and ground water
monitoring sites to be used for satisfying reporting requirements
during the mining operation:

(4) Location of all erosion and sedimentation control
structures; and

(5) The extent and boundaries of each component
drainage area.

(f) Supplemental maps for underground ceoal mining permit
applications. In addition to other maps reguired in this
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Section, each permit application for underground mining
operations shall include supplemental maps as follows:

{1) & U.5.5.S. topographic map of the area extending
beyond the proposed mining limits and showing the following:

{A) Name and series of the sheet;
{B) SBcale, latitude, and longitude;

{C) Limits of underground mining operaticn
proposed;

(D)} Surface area to ke permitted;

(E)y Cropline of the coal seam to be mined;

(F) Location and identification of all mine
openings for the proposed mine including shafts, slopesz, drifts,

boreholes, etc; and

(G) Location of all surface structures not owned
by the applicant over the area tc be mined.

{2) A mine development map drawn to scale showing:

(A) Boundaries ¢f undergrcund mining cperation
and any adjacent active or abandoned mines in the same seam;

(B) All owners of prcperty and all residents
within the area above the proposed underground workings. The
area above the underground works shall mean within the angle of
critical deformation but at least 13° from any coal removal;

{C) Present extent of underground mining as well
as projected headings;

(D) Date, scale, north arrow, dip, strike, and
average dip of the coal seam to be mined;

{E) All gas wells, o0ill wells, water wells, and
test drill holes;

(F} Location of all known faults;

(G) Area and extent of previous or proposed auger
or strip mining in the same szam;
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(H) Location and thickness of outcrop barriers;
and T

(I) Elevation of all entries, fanways and
boreholes.

3.5 Cross Sections and Profiles. The application shall
contain cross-sections and/or profiles which accurately depict:

{a) The existing premining surface configuration and the
final surface configuration that will be achieved. Cross
sections shall be develcped from sufficient slope measurements to
adeguately represent the existing land surface configuration of
the proposed permit area. Slope measurements shall take into
account natural variations in slope, to provide accurate
representation of the range of natural slopes and reflect
geomorphic differences of the area to be disturbed. The
- Commissioner may require additional slope measurements at
specified intervals and locations on a site-by-site basis;

(b) The vertical distribution of aguifers showing seasonal
differences in head, 1f available, for the proposed permit area;

{(c) Cross sectional area and profiles of excess spoil
disposal areas with all appurtenances shown including rock cores,
subsurface drains, surface drainage structures, foundations, etc;

(d) Cross sectional areas and profiles of all drainage and
sediment control structures including ponds, impoundments,
diversions, sumps, etc; and

{e) Cross sectional areas and profiles of all roads.

3.6 Operation Plans and Specifications. Each application
shall contain in addition to other plans, specifications, and
descriptions required by the Act and these regulations a
description of the mining operations proposed to be conducted
during the life of the mine within the proposed permit area,
including, at a minimum, the following:

(a) A narrative description of the type and method of coal
mining procedures and proposed engineering technigues,
anticipated annual and total preoduction of cecal, by tonnage, and
the major eguipment to be used for all aspects of those
cperations; and

(b)) A narrative explaining the construction, modification,
use, maintenance, and unless retention of such facilities is
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necessary for postmining land use, removal of the following
facilities:

(1} Dams, embankments, and other Impoundments;

{2} Overburden and topscil handling and storage areas
and structures;

{3) Cocal removal, handling, storage, c¢leaning, and
transportation areas and structures;

{4) Spoil, coal preocessing waste, and non-cocal waste
removal, handling, stcorage, transportation, and disposal areas
and structures;

{5) Mine facilities; and
{6) Water and alr pollution control facilities.

{c) A descriptiocn of how the applicant will case, seal or
otherwise manage augerholes, boreholes, shafts, wells and other
openings; )

{d} A description of how the applicant will remove, store
and redistribute topscil, subsoil or topsoll substitutes, and
other materials. When topsoil substitutes are proposed, the
suitability determination, analytical data, and laboratocry
certification reguired in paragraph {c), subsection 14.3, of
these regulations shall be made a part of the permit application;

(e) Where topsoil borrow areas are propesed, the applicant
shall submit a reclamation plan for such areas;

(f) A description of how the applicant will handle acid
forming and toxic forming materials and materials constituting a
fire hazard;

{(g) The design and construction of excess speil disposal
areas:; and

(h) The design and censtruction ¢of a drainage and sediment
control system to inciude: . _

{1) A description, map, and cross sectlion of the
structure and its location:

{2) Preliminary hydrologic and geologic information
reguired to assess the hydrologic impact of the structure;
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(3) A survey describing the potential effect on the
structure from subsidence of the subsurface strata resulting from
past underground mining operation if underground mining has
occurred;

(4) A certification statement which includes a
schedule for the submitting of any detailed design plans for
structures that are not submitted with the general plan. The
Commisslioner shall have approved, in writing, the detailed design
plan for a structure before construction begins;

(3) Each structure design plan that is of such size or.
storage capacity that it is a dam as defined in Article 5D of
Chapter 20, Code of West Virginia, shall be prepared by, or under
direction of, and certified by a qualified registered -
professional engineer;

(6) The design shall include any geotechnical
investigation and construction regquirements for the structure;

(7) A description of the operation and maintenance
requirements for each structure; and

{8) A timetable and plans to remove each structure, if
appropriate. o

(i) The design and construction of all roads; and
(j) A vegetation plan.

(k) A plan for fugitive dust control practices as reguired
in subsection 14.17 ¢of these regulations.

(1) For area mining operations, as referenced in
subparagraph (b)(4) of subsection 14.15, mountaintop removal
operations as referenced in subparagraph (b)(S) of subsection
14.15, and for multiple seam mining operations, the applicant
shall include a site specific and detailed plan showing the
sequence and schedule for backfilling and regrading.

3.7 Disposal of Excess Spoil.

(a) Each application shall contain descriptions, including
appropriate maps, cross sections, drawings, and design of the
excess spoil disposal structures which will comply with the
standards of subsection 14,14 of these regulations. These plans
shall describe the design, construction, operation, maintenance,
and if appropriate, removal of the site and structures. Where

35




Titie 38
CSR 2
Section 3

atternative-designs-witi-achieve-eguivatent-stabitity-and-meet
aii-applicabie-regquirements-of-the-Ases;-these-regutationsr~and
the-terms-and-conditions-sf-the-permits-the-Cemmigsisner-may
approve-such-alternative-deaignrsr

(b) Each application shall contain the results of a
geotechnical investigation of the proposed dlsposal site,
including the following:

(1) The character of bedrock and any adverse geolcglc
conditions in the disposal area;

{2) A survey identifying all springs, seepage, and
ground water flow observed or anticipated during wet periods in
the area of the disposal site;

{3) A survey of the potential effects of subsidence of
the subsurface strata due to past and future mining cperations;

{4) A technicel description of the rock materials to
ke utiiized in the ceonstruction of those disposal structures
containing rock chimney cores or underlain using a rock drainage
blanket;-and

{5) A stability analysis including, but not limited
to, strength parameters, pore pressures and long-term seepage
conditicns. These data shall be accompanied by a description of
all engineering design assumptilons and calculations and the
alternatives considered in selecting the specific design
specifications and methodss; and

(6) An explicit identification, by narrative and by
mapping, of the critical foundation area{s) for the structure, as
the term is applied in subsection l4.14. The selection ¢f the
critical fcoundation area{s) shall be based on the regults of the
geotechnical investigation, shall be certified as a part of the
design by a registered professional engineer, and shall be
subject to review and approval by the Commissioner.

(¢) If rock-toe buttresses or kXey-way cuts are required,
the application shall include the following:

' {1) The number, location, and depth of borings or test
pits which shall be determined with respect to the size of the
s5poil disposal structure and subsurface conditicons; and

{2) Engineering specifications utilized to design the
rock~toa buttress or kKey-way cuts which shall ke determined in
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accordance with subparagraph (5), paragraph (b) of this
subsection.

3.8 Existing Structures and Facilities:

fa) Each application shall contain a description of each
existing structure_or facilitiesy proposed to be used in
connection with or to facilitate the surface mining and
reclamation operation. The description shall include:

(1) Location;

(2) Plans of the structure which describe its current
condition;

{3) Approximate dates on which construction of the
existing structure was begun and completed;

{4) A showing, including relevant monitoring data or
other evidence, as to whether or not the structure meets the
performance standards of the Act and these regulations; and

{5) A compliance plan for each existing structure
proposed to be modified or recconstructed for use in connection
with or to facilitate the surface coal mining and reclamation
operation., The compliance plan shall include:

{A) Design specifications required for the
moedification or reconstruction of the structure to bring it into
compliance with current design requirements and performance
standards of the Act and these rules and regulations.

(B) A construction schedule which shows dates for
beginning and completing interim steps and final construction.

{C) Provisions for monitering the structure during
and after modification or reconstruction to ensure that the
performance standards of the Act and these regulaticns are met.

{D) A showing that the risk of harm to the
environment or to public health or safety is not significant
during the period of modification or reconstruction.

(b) Structures and facilities designed, constructed or in
use pursuant to an approved surface mining permit or prospecting
approval prior to the effective date of these regulations may be
subject to revision or reconstruction where the Commissioner
determines that such revision or reconstruction is necessary to
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comply with the performance standards set forth in the Act and
these regulations; provided, that the Commissioner will notify
the permittee that such revision or reconstruction is necessary
and shall provide a redasonable time for compliance.

3.9 Operation{s) Near Public Road.

{a) Where the proposed mining operation is to be conducted
within one hundred feet (100'} (measured horizontally) of the
outside right-of-way of any publlic road (except where mine access
roads or haulage roads join such right-of-way) or where the
applicant proposes to relocate or close any public road, the
Commissioner shall: L . .

(1) Where the public road is to be closed or relocated,
require the applicant to obtain necessary permission from the
authority with jurisdiction over the public road.

{2) Provide an opportunity for a public hearing in the
locality of the proposed mining operation for the purpose of
determining that the interests of the public and affected
landowners will be protected. S

{3) Upon reguesit for a public hearing by any person,
require the applicant to hold a public hearing and give notice of
the date, time, and place of the hearing in a newspaper of
general circulation in the area of the proposed mining operation
at least two (2) weeks in advance of the hearing date.

(4) Make a written finding within thirty (30) days
following the hearing or after the close of the comment period as
to whether or not the interests of the public and the affected
landowners will be protected. Each participant of record at the
public hearing shall be notified of the Commissioner’'s findings.

2.10 Experimental Practices:

{a) Each permit-application or permit revision shail
contain plans and specifications of any proposed experimental
practices to be employed as a part of the mining and reclamation
operation. All experimental practices shall have prior approval
of the Commissioner and the director of the federal Office of
Surface Mining Reclamation and Enforcement before a permit oxr
revision can be issued. An application for an experimental
practice shall contain descriptlions, maps, plans, and data which
show:
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(1) The nature of the experimental practice, including
a description of any performance standards for which variances
are requested, the duration of the experimental practice, and any
special monitoring which will be conducted;

(2) How use of the experimental practice encourages
advances in mining and reclamation technology or allows a
postmining land use for industrial, commercial, residential, or
public use (including recreation facilities) on an experimental
basis;

{3) The experimental practice:

(A) Is potentially more, or at least as,
environmentally protective, during and after mining operations,
as would otherwise be reguired by the Act and these regulations.

(B) Will not reduce the protection afforded
public health and safety below that provided by the regquirements
of the regulations.

(4) That the applicant will conduct monitoring of the
. effects of the experimental practice. The monitoring program
shall ensure the collection, analysis, and reporting of reliable
data that are sufficient to enable the Commissioner and the
director of the federal Office of Surface Mining Reclamation and
Enforcement to: '

{({A) Evaluate the effectiveness of the
experimental practice; and

(B) Identify, at the earliest possible time,
potential risk to the environment and public health and safety
which may be caused by the experimental practice during and after
mining.

(5) That the applications for experimental practice
under this section will comply with the public notice
requirements of the Act and these regulations.

(b} Each permit approved for experimental practices shall
be reviewed by the Commissioner at least annually following date
of issuance. The Commissioner may on the basis of this review,
require modifications to the experimental practice.

3.11 In Situ Mining. Any application for a permit for
operations covered by this subsection shall be made according to
. all requirements of this section applicable to underground mining
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activities. 1In addition, the mining and reclamation operations
plan for operations inveolving in situ processing activities shall
contain Information establishing how those operations will be
conducted in compliance with the reguirements of Section 15 of
these regulations, including:

{a) Delineation of proposed holes and wells and productlon
zone for approval of the Commissioner;

{(b) Specifications of drill heles and casings proposed to
be used;

(c) A plan for treatment, confinement or disposal of all
acid-forming, toxic-feorming or radicactive gases, solids, or
liguids constituting 2 fire, healith, safety or environmental
hazard caused by the mining and recovery process; and

{d) Plans for monitoring surface and ground water and air
gquality, as reguired by the Commissioner.

3.12 Subsidence Control Plan.

(a) Each applicaticon for an underground ccal mining permit
shall contain a subsidence contrel plan which includes the
following: - - : - -

(1) A survey that identifies, on a topographic map of
a scale of 1" = 1,000' or less, structures, perennial and
intermittent streams or renewable resocurce lands and whether or
net subsidence could cause material damage or diminution of value
er use of such structures or renewable resource lands both on the
permit area and adjacent areas within a critical angle of
deformation of at least 15°9;

{2) A general description of the technique of coal
removal, such as longwall, room and pillar, pillar removal,
hydraulic mining or cther extraction methods and the size,

(3) An isopach map or cocther map showing surface
contours and botitom of coal contours and the lccation and extent
of areas in which planned subsidence is projected, including
anticipated effects, and all areas in which measures described in
subparagraphs (7) and (8) of this paragraph willl he taken to
prevent or minimize subsidence and related damage and where
appropriate to correct subsidence related damage;
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{4) A description of the physical conditions, such as
depth of cover, seam thickness, strike and dip, lithology, and
other geologic and hydrologic conditions, which affect the
likelihood or extent of subsidence and subsidence-related damage;

' (5) A description of the measures to be taken, in
accordance with paragraphs (a), (¢) and (bd) of subsection 16.2
cf these regulations, to mitigate or remedy any material damage
or diminution in value or foreseeable use that may occur to
surface lands, structures, or facilities due to subsidence;

(6) An acknowledgement that if subsidence causes
material damage or reduces the value or reasonably foreseeable
use of the surface lands, then the operator shall restore the
land to a condition capable of supporting uses it was capable of
supporting before subsidence regardless of the right to subside;

{7) EZxcept for those areas where planned subsidence is
. projected to be used, a detailed description of the subsidence
control measures that will be taken to prevent or minimize
subsidence and subsidence-related damage, including, but not
limited to: . : - : -

{A) Backstowing or backfilling of voids;
{(B) Leaving suppeort pilllars of coal;

(C) Leaving areas in which no coal is removed,
including a description of the overlying area to be protected by
leaving the coal in place; and

(D) Taking measures on the surface to prevent
material damage or lessening of the value or reasonably
foreseeable use of the surface.

{8} A description of monitoring plans, if any, to
determine the commencement and degree of subsidence so that other
appropriate measures can be taken to prevent, reduce, or ccrrect
material damage. ’

(b} The Commissioner may waive the remainder of the
requirements for a subsidence control plan if the survey required
by paragraph (a)(l) of this subsection demonstrates, and the
Commissioner determines, that no material damage or diminution of
value or foreseeable use of the land or structures could be
caused by subsidence.
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(¢} When an applicant feels it has the right to subside, it
will provide adeguate documentation of same.

f{d}) Where leongwall mining or room and pillar mining with
80% recovery or Jreater is proposed, the following infcrmaticn
shall be made a part of the plan:

(1) Typical predicted subsidence profile(s) for areas
cof planned subsidence. Specify from what scource infecrmaticn was
obtained to develop the predicted profile(s) including an
explanation of the method and calculations used to develop
prediction.

(2) For all areas identified by the survey, indicate
what measures will be taken to minimize material damage or
reduction in value or reascnably forsseeable use., Indicate those
areas in which measures are to be taken-{fer-struestures-this-meed
net-kbe-addressed-when-the-appiicant-demonstrates-the-right-te
subside-without-tiakitityy. Such measures may include, but not
be limited to, relocating panels, mining without interruption,
exposing gas lines, supporting foundations of structures, and
insuring that any damage is repaired.

{3) Bpecify anticipated efiects of planned subsidence.

{e) Where room and pillar mining with less than 80% ceal
extraction is proposed, the following information shall be made a
part of the plan:

(1) On the development map, show all first mining and
areas of planned pillar extracticn.

{2) Describe anticipated secondary mining plans
including percent extraction.

{3) Under all structures and renewable resource lands,
demonstrate what methods will be used to protect that structure
or lands (i. e., leaving sclid coal or limited extraction).

Under structures and perennial streams, the area addressed must
extend to the angle of critical deformation, but not less than
15° unless otherwise approved. If mining is planned under or
adjacent to a structure or perennial stream {for structures this
need not be addressed when the applicant demonstrates the right
to subside-witheub-tiabkbitity), it must be demonstrated to the
extent technologically and economically feasible that the pillar
design will support the overburden. If it is not techneologically
and eccnomically feasible, a detailed explanation must be
included.
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3.13 Underground Mine Abandcnment Plan. Each application
for an underground coal mine operation shall contain an
abandonment plan which complies with the requirements of federal
Mine Health Administration regulations at 30 CFR 75.1711. The
abandonment plan shall also contain the following specifications:

(a) The width of outcrop barriers;

(b)Y The type and number of permanent seals proposed, their
design details, and the proposed materials to be used for

construction;

(c) The maximum head of water expected on the outcrop
barriers and mine seals; and

(d) The type and design details of seals for boreholes.

3.14 Removal of Abandoned Coal. Refuse Disposal Piles.

(a) 1In accordance with subsection (d) Section 28 of the
Act, the Commissioner may when not in conflict with the purposes
and findings of the Act, issue a special permit solely for the
removal of existing abandoned coal processing waste piless;
provided that, if the average guality ¢f the refuse material
meets the minimum BTU value standards to be classified as coal,
as set forth in ASTM standard D 388-88, a permit application
which meets all applicable reguirements of this section shall be
required. The criteria for issuing such special permits are as
follows: -

{l) The remocval of the existing abandoned ccal
processing waste plle will bring about a more desirable land use

or;

(2) The removal of the existing abandeoned coal
processing waste pile will result in greater protection of the
safety and welfare of the public; or

(3) The removal or-repreocessing-of the existing
abandoned cocal processing waste pile will result in greater
protection of the environment.

(b) Permit Application Requirements. An application for a
special permit for the removal of existing abandoned coal
processing waste piles shall be submitted on forms prescribed by
the Commissioner containing the following information:
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{1y All information required by subsection 3.1 of
these regulations;

{(2) A public notice containing the same information
regquired by paragraph (b) of subsection 3.2 of these regulations
excluding sub-paragrapha-+¢iy-and (5}. The notice shall be
published in a newspaper of general circulaticn in the county in
which the removal operation is located. The notice shall be
published once and provide for a thirty (30) day comment period.
A certification ¢of publication will be made a part ¢f the permit
application;

{3) A statement in accordance with paragraph (S),
subsection (a), Section 9 c¢f the Act and where applicable
subsection 3.3 ©f these regulations;

{4) A project narrative which describes:

{A) Existing site conditions;

{B) How the removal operation will meet the
criteria of paragraph (a) of this subsection;

{C) The design life of the operation;

(D)} Type and quantity of material to be removed;
and . : e _ - _

{E) The post mining land use.

{5) A plan for emergency procedures as reguired in
paragraph (e) subsection 22.4 of these regulations.

{6) A description and resulis of sampling and analysis
procedures used to develop a representative assay of the physical
and chemical properties of the existing abandoned ccal processing
material;

(7} A PHC in accordance with paragraph (a) of
subsection 3.22 of these regulations except that development of
base line water guality data will not be reguired;

(8) A hydrologic reclamation plan as described in
paragraph {(f) of subsection 3.22 of these regulations;

{(9) A surface water monitoring plan as described in
paragraph (g) of subsection 3.22 of these regulations;
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{10) A revegetation plan which conforms to the
requirements of paragraph {ej(m), subsection 14.16, ¢f these
regulations; )

(11) & fire control plan which conforms to the
requirements of paragraph (m) cof subsection 22.5 of these
regulations;

{12) A procedure for inspections and certifications
which conforms to the applicable regquirements of subsection 22.6
of these regulations;

(13) A map cof the scale, size and color code as

described in paragraphs {(a}, (b)), and (c) of subsection 3.4 of
these regulations which contains the following information:

{A) AllL types of information set forth on
topographical maps of the United States Geological Survey
including all manmade features;

{(B) The area of land to be affected by the
removal operation, including any coal storage and topsoil borrow
and storage areas;

{(C) The property boundaries of all surface owners
within one hundred {100) feet of any part of the proposed permit
area;

{D) The location and direction of flow of the
drainage patterns both within and outside the proposed permit
area and the ocutline of each component drainage area;

({E) The location of all drainage and sediment
control structures and moniteoring sites for water sampling and
analysis; ' '

{F}) A location map; and

{G) A signed, notarized, and dated statement as
follows: "The information contained herein is true and correct
to the best of my knowledge and belief.™

(14} Cross-sections plans and specifications prepared

by or under the directicn of a registered professional engineer
as follows: ' '
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(A) Cross-sections and profile of the existing
surface configuration and the final surface configuration of all
aresas to be affected by the removal operation;

{BY Cross-sections, plans, and specifications for
all drainage and sedimernt Tontrol st¥uctures;

(C) Cross-sections, profiles and design
specifications for any roads to be utilized for the removal
operation;

(DY Specifications for the remcoval of the
existing coal processing refuse by either excavating the material
in successive horizontal lifts with a maximum elevation
differential between working benches of twelve (1l2) feet or
excavation down the face of the existing slope from top to toe,
provided that the slope is no steeper than 2H:1V, provided
further that noc material will be removed from the toe in advance
of upper level material in a manner which reduces stability of
- the working face; and

{E} A stability analysis of the existing
abandoned coal processing waste pile.

{15) Where the existing coal processing refuse pile
will only be partially removed, the permit application will
contain additional information and specifications which include:

(A} Design and configuration of the final graded
area which reflects that no water will be impounded above the
remaining material and that final graded slopes are no steeper
than 21HH:1V;

{B) Plans, cross-sections, and design
specifications for a diversion ditch above and around the
remaining material which will carry the peak runoff from a 100
yvear 24 hour precipitation event; provided that upon an effective
demonstration by the operator that such diversion is not regquired
to provide protection to the environment or the health, welfare
and safety of the public, the Commissioner may approve a lesser
design; S o
{C}Y Procedure for performing stability analysis
cf the remaining material to assure mass stability; and

{D) A plan for long range prevention of
combustion of the remaining material.
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(E) Baseline water quality data.

(16) Where the existing coal processing refuse pile
does impound water, or has the capacity to impound water, the
permit application will contain the additional plans, design
data, and specifications:

(&) A plan for drawing down the water behind the
impoundment to a level and in & manner which assures the
protection of the environment and the safety of operation
perscnal and the puklic pricr to any removal cperations;

{B) Plans, design data and specifications for the
construction of a spillway which will pass the peak runoff from a
100 year 24 heour precipitation event and how such structure will
be functionally maintained throughout the life of the operation;

(C) A description of how the existing coal
processing material will pe removed maintaining a five (5) foot
relevation differential between the breach invert elevation of the
excavated embankment and the elevation of any slurry which may be
impounded behind the embankment; and

(D) Provide plans, design data, and
specifications for the regrading of any remaining refuse material
such that the regraded area blends into the surrounding drainage
pattern and will not impcound water.

(17) A reclamation plan which conforms to the
requirements of paragraphs {byr;-te¥r-tdy7—tE¥7-{tg¥y-and-thy-(d),
(e}, (£}, (h), (i), and {j) of subsection 3.6 of these
regulations.

(c) Where a coal reprocessing operation involves disposal
of coal processing refuse generated either on site or off site,

regulations and will be subject to all the permitting
reguirements of the Act and these regqulations.

{(d) A bond and insurance in accordance with Secticon 11 of
the Act and Section 11 of these regulations shall be provided by
the applicant prior to the issuance of a special permit.

(e) Performance Standards. Removal cperations permitted
under this subsection shall be subject tc paragraph (1),
subsection 22.5 and all other applicable performance standards of
the Act and these regulations.
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3.15 Approved Persons.

{a) Any person approved by the Commissioner, unless
otherwise provided in the Act and these regulations, may prepare,
sign, or certify permit applications, maps, plans, and design
specifications or other similar materials necessary to complete
an application. Provided however, that for purposes of Sections
3(a)(13) and 12(b)(10) of the Act an approved person shall be a
reglstered professional engineer or licensed land surveyor.

(b) The Commissioner's approval shall be in writing and
shall be granted on the basis of the following:

(1) A resume of the persons prior experience and
training relating to the preparation of permit application
materials, provided, that registered professional engineers,
registered mining or civil engineers and licensed land surveyors
currently registered or licensed in the State of West Virginia
shall submit a copy of thelr registration or license in lieu of a
resume; and

(2) Any person seeking an approval must demonstrate
that he possesses adequate knowledge of the Act and rules and
regulations and possess such other skills and gualifications as
may be necessary to prepare an application by successfully
passing an examination administered by the Commissioner.
Examinations will be given upon request.

{(c) All technical data in the application shall bear the
name of the person collecting and analyzing the data, dates of
collection and analysis, and description of the methodology used
to collect and analyze the data. Any referenced materials not
included in the application shall be made available to the
Commissioner upon reguest.

(d) Technical analysis shall be planned by, or under the
direction of, a professional person qualified in the subject to
be analyzed.

3.16 Fish and Wildlife Resources Information.

{a) Each application shall include f£ish and wildlife
resource information for the permit area and adjacent area.

(1) The scope and level of detail for such information
shall be determined by the Commissioner in consultation with
State and Federal agencies with responsibilities for fish and
wildlife resources and shall be sufficient to develop the
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protection and enhancement plan required under paragraph (b) of
this subsection.

(2) The Commissioner shall provide for coordination of
review and-approvai-of surface mining and reclamaticn permits
where such coordination is appropriate pursuant to the Fish and
Wildlife Coordination Act (16 U.S.C. 661 et seq).

{3) Site- specific resource information necessary to
address the respective species or habitats shall be reguired when
the permit area or adjacent area is likely to include:

(A) Listed or proposed endangered or threatened
species of plants or animals or their critical habitats listed by
the Secretary under the Endangered Species Act of 1973, as
amended (16 U.S5.C. 1531 et seg.), or those species or habitats
protected by similar state statutes;

(B) Habitats of unusually high value for fish and
wildlife such as important streams, wetlands, riparian areas,
cliffs suppeorting raptors, areas offering special shelter or .
protection, migration routes, or reproduction and wintering -
areas; or -

(C) Other species or habitats identified through
agency consultation as requiring special protection under State
or Federal Law to include the Migratory Bird Treaty Act of 1918
(16 U.S.C. 703 et seqg and the Bald Eagle Protection Act (16
U.S.C. 668 et seqg.).

(b) Each application shall include a description of how, to
the extent possible using the best technology currently
available, the operator will minimize disturbances and adverse
impacts on fish and wildlife and related environmental values,
including compliance with the Endangered Species Act, during the
surface mining and reclamation operations and how enhancement of
these resources will be achieved where practicable. This
descripticon shall:

(1) Be ceonsistent with the regqulrements of Section 8
of these regulations;

(2) Apply, at a minimum, to species and habitats
identified under paragraph (a) of this subsection; and

{(3) Include:
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(A) Protective measures that will be used during
the active mining phase of operation. Such measures may include
the establishment of buffer zones, the selective location and
special design of haul roads and power lines, and the monitoring
of surface water gquality and gquantity; and

(B) Enhancement measures that will be used during
the reclamation and postmining phase of operation to develop
aquatic and terrestrial habitat. ~Such measures may include
restoration of streams and other wetlands, retention of ponds and
impoundments, establishment of vegetation for wildlife food and
cover, and the replacement of perches and nest boxes. Where the
plan does not include enhancement measures, a statement shall be
given explaining why enhancement is not practicable.

(¢) Upon reguest, the Commissioner shall provide the
resource informaticon reguired under paragraph (a) of this
subsection and the protection and enhancement plan required under
paragraph (b) of this subsection to the appropriate State and/or
Federal Fish and Wildlife agencies for their review. This
information shall be provided within ten (10} days of receipt of
the request.

3.17 Parks and Histeoric Lands.

(a) Each permit application shall contain a description of
the nature of cultural, historic and archaeclogical resources
listed or eligible for listing on the National Register of
Historic Places and known archaeological sites within the
proposed permit and adjacent areas. The description shall be
based on all availablie information, including, but not limited
to, information from the State Historic Preservation Officer and
from local archaeological, historical, and cultural preservation
agencies.

(p) The Commissioner may require the applicant to identify
and evaluate important historic and archaeological resources
within the proposed permit and adjacent areas that may be
eligible for listing on the National Register of Historic Places,
through the collection of additiocnal information by conducting
field investigations or other appropriate analysis.

(¢) Adverse impacts to any publicly owned park and any
place listed on the National Register of Historic Places shall be
prohibited unless the permit applicant has valid existing rights
or unless joint agency approval is obtained in accordance with
subsection 3.19% of this section. In either case all adverse
impacts must be minimized.
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(d) The Commissicner may reguire the applicant to protect
historic or archaeclogical properties listed on or eligible for
listing on the National Register of Historic Places through
appropriate mitigation and treatment measures. Appropriate
mitigation and treatment measures may be required to be taken
after permit issuance provided that the required measures are
coempleted before the properties are affected by any mining
operation.

3.18 Endangered Species. When the proposed mining operation
will affect threatened or endangered species of plants or animals
or their critical habitats, the application shall describe
control measures, management techniques, and monitoring methods
to be employed in order to protect or enhance such species and
habitats. Endangered or threatened species are as listed by the
Secretary of Interior under the Endangered Species Act of 1973
(16 U.S.C. 1521 ot seq.).

~ 3.19 Effect on Historic Places and Archaeological Sites.
Where the proposed surface coal mining operation will adversely
affect any publicly owned park, any place listed on the national
register of historic _places or archaeoclogical sites, the
Commissioner shall transmit to the Federal, State or leocal
agencies with jurisdiction over the park or historic place the
applicable parts of the permit application, together with a
request for the agency's approval or disapproval of the
operation. Consideration and coordination of the permit review
shall be in accordance with the Naticnal Historic Preservation
Act of 1966 (16 U.S.C. 470 et seqg) and the Archaeclogical
Resource Protection Act of 1979 (16 U.S.C. 470 et seqg). The
agency shall have thirty (30Q) days from receipt of the reguest
within which to respond unless an additional thirty (30) day
extension is requested and granted by the Commissioner. A permit
for such operation shall have joint approval of all affected
agencies. Failure of the agency to respond to the Commissioner's
regquest within the prescribed time period shall constitute

approval.

3.20 Prime Farmlands. Prior to issuing a permit which
involves prime farmland, the Commissioner shall consult with the
U.S. Soll Conservation Service., 0On the basis of this
consultation and other information available to him, the
Commissioner shall make a written finding that:

fa) The approved pestmining land use will be cropland;

{b) The permit incorporates the prime farmland
reconstructlon plan as a permit condition;
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{c) The applicant has the technological capability to
restore the land within a2 reasonabkble time periocd to conditions
capable of producing levels of yield eguivalent to ¢or higher than
those of non-mined prime farmland in the surrounding area under
equivalent levels of management; and

{(d) Mining will be conducted in accordance with prime
farmland performance standards and all other applicable
environmental protection performance standards c¢f the Act and
these regulations.

3.21 Prohibitions and Limitations on Mining. Upon receipt
of a complete application for a surface mining permit, the
Commissioner shall review the application to determine whether
the surface ceoal mining operation is limited or prchibited under
Section 22 of the Act including any study rivers or corridors
thereof as established in any cfficial guidelines issued pursuant
to the Wild and Scenic Rivers Act.

{(a) If the Commissioner 1is unable to determine whether the
proposed operation is located within the boundaries of any of the
lands described in paragraph (1), subsection {d), Section 22 of
the Act, or closer than the limits provided in paragraph (4),
subsection (d), Section 22 of the Act, the Commissioner shall
transmit a copy of the relevant portions of the permit
application te the appropriate Federal, State oxr loecal government
agency for a determination ¢r clarification of the relevant
boundaries or distances. The agency shall make such
determinations within thirty (30) days of receipt-of the
Commissioner's reguest. The Commissicner may extend the response
period by thirty (30) days upon written reguest.

(b) WwWhen the Commissioner receives any regquest for
determination of wvalid existing rights on lands within the area
of jurisdiction of the National Park Service or the U. S. Fish
and Wildlife Service, a notification shall be made to the
appropriate agency, and they shall have thirty (30) days in which
to respond. The Commissioner may, upon written request, extend
the response pericd by an additional thirty (30) days.

{c) Where the proposed operation would include federal
lands within the boundaries of any naticnal forest when the
applicant seeks a determination that mining is permissible under
paragraph (5), subsection {d), Section 22 of the Act, the
applicant shall submit a permit application to the field office
of the federal Cffice of Surface Mine Reclamation and Enforcement
with a request that such determinations be made.
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3.22 Hydrologic Information.

(a) PHC. Each permit application shall, in addition to the
requirements of the Act, contain a statement describing the
probable hydrologic consequences (PHC) of the proposed mining
operation, with respect to the hydrologic balance, on both the
permit area and adjacent areas. The statement shall be based on
base line information developed from sampling and analysis of
surface and groundwater at monitoring sites established both on
the permit area and adjacent areas. Sampling and analysis
shall be performed in accordance with methods approved by the
Office of Surface Mining Reclamation and Enforcement. The
longitude, latitude and elevation shall be given for each of the
monitoring sites. Mathematical modeling techniques may be used
to aid in the development of the required information. The PHC
determination shall include findings on: whether adverse impacts

: may occur to the hydrologic balance; whether acid-forming or

toxic-forming materials are present that could result in the
contamination of surface or ground-water, and whether the

. proposed.operation may proximately result in contamination,

diminution or interruption of an underground or surface source of
water within the proposed permit or adjacent areas which is used
for domestic, agricultural, industrial, or other legitimate
purpose; and what impact the proposed operation will have on:

(1) Sediment yield from the disturbed area;

(2) Acidity, total suspended and dissolved solids, and
other important water quality parameters;

(3} Floocding or streamflow alteration;
(4) Ground-water and surface-water availability; and

(5) Other characteristics as required by the
Commissioner. . .

(b) Base Line Ground Water Information. Each application
for a permit shall contain:

{1) The location, ownership, and use (if any) of known
existing wells, springs, and other groundwater resources
including discharges from other active or abandoned mines on the
proposed permit area and adjacent areas in sufficient numbers to
allow the applicant to make a reasonable approximation of the
base line groundwater conditions and use;
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(2) Water guality analysis including, at a minimum,
total dissolved solids, alkalinity, acidity, sulfates, specific
conductance, pH, total iron and total manganese. Correlation
data from other monitoring sites within the general area of the
proposed mining operations may be accepted; provided, that a
limited number of validation samples from the permit area may be
reguired; provided further, ¥that in areas where prior mining
experience has shown acid production to be a p0551blllty, or in
acid producing seams in areas with no prior mining history, site
specific data-en-water sampling and analysis data shall be
reqguired;

{3) For significant aquifers, groundwater guantity
descriptions including discharge rates or usage and depth to
water under seasonal conditions in each water-bearing stratum
above the coal seam and each potentially impacted stratum below
the coal seam. Where deemed appropriate and feasible by the
Commissioner the operator may calculate water usage for water
status discharge determinations; and

(4)y If the determination of the probable hydrclogic
consequences (PHC) indicates that a currently used or significant
groundwater resources is likely to be contaminated, diminished,
or interrupted, additional information shall be provided as
necessary to fully evaluate such probable hydrologic conseguences
as water avallabillty and suitability for both the premining and
postmining land use in order to plan remedial and reclamation
activities such as alternative water sources.

(¢} Base Line Surface Water Informaticn. Each application
for a permit shall contain:

(1) The name, location, ownership, and description of
all surface water bodies on the permit area and adijacent areas;

(2) Water quality descriptions including information
on total suspended solids, total dissolved solids, specific
conductance, pH, acidity, alkalinity, sulfates, total iron and
total manganese sufficient to demonstrate seasonal variations;
provided, that correlation data from other monitoring which does
not include one or more of the above parameters may be accepted;
provided further, that a limited number of validation samples may
be required. 1In areas where prior mining experience has shown
acid production to be a possibility, or in acid producing seams
in areas with no prior mining history, site specific daka-en
water sampling and analysis data shall be regquired;
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(3) Water quantity descriptions including information
on seagonal flow rates, variation, and usage; and

(4) 1If the determination of the probable hydrologic
consequences (PHC) ilndicates that a currently used or significant
surface water resource (including all lightly buffered streams)
is likely to be contaminated, diminished, or interrupted,
additional information shall be provided on the flocod flows, base
flows, and other characteristics or information as necessary to
fully evaluate such probable hydrologic conseguences as water
availability and suitability for both the premining and
postmining land use in order to plan remedial and reclamation
activities such as alternative water sources.

(d) The applicant shall submit with the application all
available data and analysis described in paragraphs (b) and (c)
of this subsection for use in preparing the cumulative hydrologic
impact assessment (CHIAZ).

(e) The Commissioner shall perform a separate CHIA for the
cumulative impact area of each permit application. This
evaluation shall be sufficient to determine whether the proposed
operation has been designed to prevent material damage to the
hydrologic balance outside the permit area.

(f) Each permit application shall contain a hydreologic
reclamation plan. The plan shall be specific to the local
hydrologic conditions. It shall contain in the form of maps and
descriptions the steps to be taken during mining and reclamation
through bond release to minimize disturbances to the hydrelogic
balance within the permit and adjacent areas; to prevent material
damage ocutside the permit area; to meet applicable Federal and
State water quality laws and regulations; and to protect the
rights of present water users. The plan shall include the
measures to be taken to:

(1) Avoid acld or toxic drainage;

(2) Prevent, to the extent possible using the best
technology currently available, additional contributions of
suspended solids to streamfilow;

(3) Provide water treatment facilities when needed;

{4} Contrel drainage;

(5) Restore, protect, or replace water supply of
present water users in accordance with Section 24 of the Act.
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The plan shall specifically address the potential adverse
hydrologic conseguences identified in the PHC determination and
shall include preventive and remedial measures; and

(6) Restore approximate premining recharge capacity
provided that underground mining operations are exempt from this
reguirement. o

{g) Each application for a permit shall contain a surface
water monitoring plans based on the PHC determination and base
line hydrologic and geologic information. These plans shall
identify monitoring site locations, guantity and gquality
parameters, sampling freguency, and describe how the data will be
used to determine the impact of the cperation on the hydrologic
balance both on the permit area and adjacent areas., Monitoring
sites shall be located in the surface water bodlies such as
streams, lakes, and impoundmenits that are potentially impacted or
into which water will be discharged at both upstream and
downstream locations from the discharge. Monitoring parameters
shall include but are nect limited to total dissolved solids or
specific conductance corrected at 25°C, total suspended solids,
flow measurements, pH, acidity, alkalinity, total iron and total
manganese. The selection of these parameters must be based on
current and approved post mining land uses and all hydrologic
balance protection objectives.

(h) Each application for a permit shall contain a ground
water monitoring plan for all significant groundwater resources
provided that monitoring shall not be required if the applicant
can demonstrate that the agquifer is not one which significantly
ensures the hydrologic balance within the cumulative impact area
as provided in paragraph (c), subsection 14.7 of these
regulations. The decision of need will be based on the PHC
determination and base line hydrologic and geologic information
gathered both on and cff the mine site. These plans shall
identify monitoring site locations (latitude, longitude, and
greound level elevations), guantity and quality parameters to be
monitored, sampling frequency and duration, and describe how the
‘data will be used to determine the impact of the operation on the
hydrologic balance both on and off the mine site. Monitoring
parameters shall include, but are not limited to, total dissolved
solids or specific conductance corrected at 259, pH, acidity,
alkalinity, total iron, total manganese, and water levels or
discharge rates. The selection of these parameters must be based
on current and approved post mining land uses and all hydrologic
balance protection objectives.
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(i) If the PHC indicates that adverse impact may occur to .
the hydrologic balance or that acid forming or toxic forming
material is present that may result in contamination of surface
or groundwater supplies, then additional information supplemental
to that reguired in paragraphs (b) and (c¢) of this subsection
shall be provided to evaluate such probable hydrologic
consequences and to plan remedial and reclamation activ1t1es

3.23 Geology. Each application for a permit shall contain
the following geologic and related information:

{(a}) Geologic cross sections, maps or plans of the proposed
permit area and adjacent areas, prepared by or under the
direction of and certified by a person approved by the
Commissioner. When required by the Commissioner, test borings or
core samplings shall be analyzed to determine the following
.information:

{1) The locations (latitude and longitude) and
elevations of all bore holes;

(2) The nature and depth of the various strata or
overburden including geclogic formation names and/or geologic
members;

(3) The elevation location of subsurface water, if
encountered, and its quality;

(4) The nature and thickness of any coal or rider
seams above the seam tc be mined;

(5) The nature of the stratum immediately beneath the
coal seam to be mined;

(6) All mineral crop lines and the strike and dip of
the coal to be mined, within the area of land to be affected;

(7) Existing or previous surface mining limits; and

(8) The location and extent of known workings of any
underground mines, including mine openings to the surface.

(b} Information concerning the areal and structural geology
of both the proposed permit and adjacent areas, down to the
deeper of either the stratum immediately below the lowest coal
seam to be mined or any aquifer which may be adversely impacted
below the lowest coal seam tc be mined. Areal geoclogy may
include information such as mapped outcrop lecations shown on a
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7 1/2 minute United State Geological Survey {(U.S$.G.S.)
topographic map, areaaerial photographs, and published geologic
reports for the area of concern. Structural geology may include
mapped lineament traces from aerial photography or topographic
maps and any published structural geologic reports for the area
of concern;

(¢} Areal and vertical distribution of aguifers with
seasonal differences in head and the name(s) of the stratum {or
strata) iIn which the water is found;

{(d) Location and depth of all o0il and gas wells within the
proposed permit area for both surface and underground mines;

{e}) TFor underground mining operations, indicate whether or
not there will be a gravity discharge; and

(f) A statement of the result of test borings or core
samples from the permit and adjacent areas including:

(1) The results cf test borings including the
lithologic logs of the drill holes displaying the physical
properties and thickness of each stratum encountered which the
applicant has made at the area to be covered by the permit, or
other eguivalent information and data in a form satisfactory to
the Commissioner including the structural geology, thickness of
the ¢oal seam to be mined, location of subsurface water, if
encountered, and an analysis of the chemical and physical
properties, including but not limited toc the sulfur content of
any coal seam, the chemical analysis of potentially acid or
toxic-forming sections of the overburden, and the chemical
analysis of the stratum lying immediately underneath the coal teo
be mined: Provided, that information which pertains only to the
analysis of the chemical and physical properties of the coal,
except information regarding such mineral or elemental contents
which are potentially toxic in the environment, shall be kept
confidential and not & matter of public record:;

(2) Premining overburden sampling and analysis or
previous experience and correlation data, shall be made a part of
each permit application for all acid-producing seams. Overburden
sampling and analysis is to be performed in accordance with
standard procedures set forth in Environmental Protection Agency
Manual No. 600/2-78-054 (Field and Laboratory Methods Applicable
to Overburdens and Minesolls) or other methods approved by the
Commissiconer; o )
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(3) For standard room and pillar mining operations,
the thickness and engineering properties of clays or soft rock
such as clay shale, if any, in the stratum immediately above and
below each coal seam to be mined;

(4} Cross sectional or areal maps illustrating faults,
crop lines, dip/strike, synclines, anticlines and other known
geclogic structural features which have a bearing on the
extraction of the coal and/or the hydrologic regime. The maps
shall be accompanied by a detailed description of the illustrated
data including a brief description of the degree of fracturing
and weathering, noted during the exploration drilling if it is
believed to have a potential influence on the extraction of the

coal and/or. the hydrologic regime;

(5) An explanation of the anticipated potential
impacts of the proposed mining operation on the hydrology and.
geology of the area; and

(6) An applicant may be granted. a waiver for the
requirements of parts (1) and (3) of paragraph (£f) of this
subsection only after the Commissioner finds in writing that the
collection and analysis of such data is unnecessary because other
equivalent information exists and is available to the
Commissioners; provided, Fthat In areas where mining history has
shown acid production to be a possibility, or in acid preducing
seams in areas with no prior mining history, site specific data
en overburden sampling and analysis data shall be required.

3.24 Protection of Adjacent Operations. Surface mining
activities shall be designed to protect disturbed surface areas,
including spoil disposal sites, so as not to endanger any present
or future operations of either surface or underground mining
activities.

3.25 Transfer, Assignment or Sale of Permit Rights and
Obtaining Approval; Sale, Conveyance or Assumption of Contrel or
Ownership of an Operation.

(a) The Commissicner may grant written approval of the
transfer, assignment or sale of a permit under the following
terms and conditions:

(1) The applicant shall affirmatively demonstrate to
the Commissioner that a bend in the full amount of that required
for the permit will be kept in full force and effect before,
during, and after the transfer, assignment, or sale.
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(2) The applicaticony fer transfer, assignment, or
sale, shall set forth on forms prescribed by the Commissioner,
the information required in paragraphs (1) through (6),
subsection (a), Section 9 and paragraph 9 subsection (a) ef
Section 8, subsections (d) and (£) of Section 9, paragraph (10),
supbsection (a) of Section 10, and paragraph (5) subsection (b)) of
Section 18 of the Act and paragraph (a), {(b), (<), (&), (i), (3},
and (k) of Subsection 3.1 of these regulations.

{3) The applicant for transfer, assignment or sale of
a permit shall, upcon filing of the application with the
Commissioner, give notice of the filing in a newspaper of general
circulation in the locality of the operation. The notice shall
be in the form of a legal advertisement containing information as
set forth on forms provided by the Commissioner, the name and
address of the original permittee and the permit number and shall
provide for a2 thirty (30) day comment period. Any person whose
interests are or may be adversely affected, may submit written
comments to the Commissioner within thirty (30) days of the date
of publication.

(4) Approval of the application for transfer,
assignment, or sale of a permit may be granted upon a written
finding by the Commissioner that_ the applicant is eligible to
receive a permit iIn accordance with paragraphs tey-(b) and {4y
{c¢) of subsection 3.3z1 of these regulations, has submitted a
performance bond or cther guarantee or has-obtained-will be
covered by the bond ceoverage-of the original permittee, and will
conduct mining operations in accordance with the purposes and
intent of the Act, these rules and regulations, and the terms and
conditions of the permit. Such findings will be based on
information set forth in the application for transfer,
assignment, or sale and any other information made available to
the Commissioner.

(3) The Commissioner shall notify the permittee, the
successor, all commentors, and the Charleston field offices of
the Office of Surface Mining Reclamation and Enforcement of his
findings.

(6) The successor shall immediately notify the
Commissioner upon consummation of the transfer, assignmen:t, or
sale.

(7) Each application for a transfer, assignment or
sale of a permit shall contain a sworn statement as follows: "The
information contained in this application is true and correct to
the best of my knowledge and belief." Such statement shall be .
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signed by an accountable cfficial of the applicant and shall be
notarized.

(b} Any person who, through whatever means, assumes
ownership or control directly or indirectly of a surface mining
and reclamation coperation shall become responsible for the
correction of all outstanding unabated viclations. The payment
of all delinguent civil penalties and unpaid reclamation fees for
the operation remain the responsibility of the prior permittee,
unless it is determined by the commissioner pursuant to
subsection 2.83 of these regulations that the person assuming
control owned or controlled the operation at the time such
penalties or fees were incurred. .

3:26-Agreements(c} A permittee who wishes to assign the
mining operation through an agreement, contract, job contract,
etc., to another person, but retain the permit must:

(1) request prior written approval of such assignment
on forms prescribed by the Commissioner. Under this arrangement
the permittee remains subject to all provisions of the Act, these

rules and regulations, and the terms and conditions of the
permit;

(2) Advertise the application pursuant to subparagraph
(3), paragraph (2) of this subsection; and

(3) Provide, with respect to the assignee, the
ownership and control information reguired by paragraphs (a),
(by, (c), (d), (i), (i), and (k) of subsection 3.1 of these

regulations.

(d) FEach assignee who will functicn as an operator pursuant
to the provisions of paragraph (c) of this subsection, shall be
subject to the eligibility regquirements of paragraphs (c) and (d)
of subsection 3.31 of these regulations.

(e} The sale or other convevance of a surface coal mining
and reclamation operation which has outstanding viclation(s},
outstanding civil penalties, or reclamation fees, or the sale or
other conveyance of any interest in any entity with ocutstanding
violations, penalties, or fees, or the sale or conveyance of an
entity which owns or controls an entity, or is owned or
controlled by an entity which owns or controls a surface coal
mining and reclamation operation with an outstanding violation,
penalties or fees shall not in any way affect the application of
the permit block sanction set forth in these regulations.

61




Title 38
CSR 2
Section 3

3+273.26 Permit Renewals and Permit Extensions.

{a) All active surface mining operations shall be subject
to the renewal reguirements, and provisions for issunance of the
renewal, of Section 1S of the Act. Those operations which have
been granted inactive status In accordance with Subsection 14.11
of these regulations, shall also be subject to the renewal
requirements of Section 19 of the Act. Applications shall be
filed on forms provided by the Commissioner and shall contain at
a minimum the following informaticn:

{l) The name and address ¢f the permittee, location
of the permit area including the county, the magisterial
district, the nearest post office and the permit number;

{2) A statement that the terms and conditions of the
preplan are being satisfactorily met;

(3) A statement that the operation is in compliance
- with the applicable environmental protection standards of the Act
and these rules and regulations;

{(4) A statement that the performance bond and insurance
policy for the operation will continue in effect:

{5) A pregress map of an approved size and scale as the
proposal maps for all operations except those coperations which
have obtained a bond release or those operations with no
disturbance and which have not started into operation;

(6) Each application for a permit renewal shall contain
a sworn statement as follows: '"The information contained in this
application is true and correct to the best of my knowledge and
belief." Such statement shall be signed by an accountable
official of the applicant and shall be notarized; and

(7) A copy cf the proposed newspaper advertisement in
accordance with subsection {a) Section 20 of the Act and
subsection 3.2 of these regulations.

(b) Each application for renewal ©of a permit shall be
administratively complete prior to public notice. The
Commissioner shall notify the appropriate agencies of the
application for renewal as requlred in subsectlon {a) of Section
20 of the Act.

{c) Any person having an Interest which is or may be
adversely affected by the decision on the application, or an

62




Title 38
CSR 2
Section 3

officer or a head of a Federal, State, or local government
agency, may request in writing that the Commissioner hold an
informal conference on the application for a permit- renewal.

{1} The request shall:

(A) Briefly summarize the issues to be raised by
the requestor at the conference;

(B) State whether the requestor desires to have
the conference conducted in the locality of the proposed
operation; and

(C) Be filed with the Commissioner no later than
thirty (30) days after the last publication of the newspaper
advertisement regquired under subparagraph (7) of paragraph (a) of
this subsection.

(2) Except as provided in paragraph 3 of this
-paragraph, if any informal conference is requested the
Commissioner shall hold an informal conference within a
reasonablie time following the receipt of the request. The
informal conference shall be conducted as follows:

() If reguested, it shall be held in the
locality of the proposed surface mining and reclamation
operation.

(B)Y The date, time, and location of the informal
conference shall be sent to the applicant and other parties to
the conference and advertised by the Commissioner in a newspaper
of general circulation in the locality of the proposed surface
mining and reclamation operation at least two (2) weeks before
the scheduled conference,

(C}y If requested in writing by a conference
requestor at a reasonable time before the conference, the
Commissioner may arrange with the applicant to grant parties to
the conference access to the proposed permit area and, to the
extent that the applicant has the right to grant access tc it, to
the adjacent area prior to the established date of the conference
for the purpose of gathering information relevant to the
conference.

(D) The conference shall be conducted by the
Commissioner, who may accept oral or written statements and any
other relevant infeormation from any party to the conference. An
electronic or stenographic record shall be made of the
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conference, unless waived by all .the parties. The record shall
be maintained and shall be accessible to the parties of the
conference until final release of the applicant's performance
bond or other eguivalent guarantee.

(3) TIf all parties requesting the informal conference
withdraw their reguest befcre the conference is held, the
informal conference may be cancelled.

(d) Time extension of sixty (60) days may be granted by the
Commissicner for permit renewal which has been submitted but is
logistically impractical to process before the expiration date.

{e) Extensions cf time for a permit as provided in
paragraph (e) of Section 8 of the Act shall be specifically set
forth in a written approval and made part of the permit. Such
extension shall be made public by the Commissioner.

{f) Extensions of the initial permlt term in excess of five
{5) vears as provided in paragraph (c¢) of Section 8 of the Act
may be granted upon written request by the applicant. Such
reguest shall be accompanied by a written verification. Any
permit extension which 1Is approved under this paragraph shall be
reviewed by the Commissioner at its m1d term or every five (5)
vears, whichever is more frequent. :

3+283.27 Permit Revisions.

{a) Each regquest for a permit revision will be submitted on
forms prescribed by the Commissioner which shall be signed by the
accountable official cf the applicant and shall be notarized.

{b) Each application for a permit revision shall be subject
to review and approval by the Commissioner. Each application
shall be reviewed by the Commissioner toc determine if an updated
probable hydrologic consequences determination or cumulative
hydrologic impact assessment is required. The Commissioner shall
make a determination, on the basis of information provided in the
permit revision application, whether or not the revision 1is of a
significant or nen-significant nature. The following criteria
shall provide guidance for making such a determination.

{1) BSignificant Permit Revisions. Where the permit
revision constitutes a significant departure from the terms and
conditions of the existing permit which may result in a
significant impact in any of the following areas, it shall be
deemed to be a significant revision and be subject to the public
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notice requirements of paragraphs (a) and (b) of subsection 3.2
of these regulations: _

() The health, safety, or welfare of the public;

(B) The hydrologic balance in the area of
operation;

(C) The postmining land use;

(D)} Areas prohibited from mining pursuant to the
provisions of subsecticn (d) Section 22 of the Act; and

(E) An individual's legal right to recelve
notice, as prescribed by the provisions of these rules and
regulations.

(2) Non-significant Revisions. Where the permit

- revision constitutes only an insignificant departure from the

. terms and conditions of the approved permit, it shall be deemed
to be a non-significant revision requiring no public notice.

(c) The Commissioner may require reasonable revisions to
surface mining permits or prospecting approvals where such
revisions are necessary to assure compliance with the Act and
these regulationsv--Previded-that-where-such-permits-and
apprevals-were-granted-prier-te-the-effective-date-of-these
regulatiensy-such-revisien-shati-be-reguired-oniy-where
compilignece-with-these-reguitations-are-necessary-to-assure
adequate-protection-of-the-envirenment-or-pubtie-heatth-and
safetys ; provided, that the Commissioner shall notify the
permittee that such revisions are necessary and shall provide a
reasonable time for compliance.

3:293.28 Incidental Boundary Revisions (IBR).

(a) All Incidental Boundary Revisions (IBR) shall be
granted in accordance with paragraph (2) subsection {(a) Section
19 of the Act and shall be limited to additional areas of
disturbance resulting from shifts in permit boundaries or
extensions of the permit boundary where any coal extraction is
incidental to or of only secondary consideration. Incidental
Boundary Revisions shall not be granted for any prospecting
operations.

IBRs shall also include the deletion of bonded acreage which

is overbonded by another valid permit and for which full
liability is assumed in writing by the successive permittee.
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(b) General. 1In addition to the information reguired by
paragraph (2) subsection (a) Section 19 of the Act the following
reguirements shall be met:

(1) The application shall beée filed on forms provided
by the Commissioner. - - ,

{(2) For purposes of surface mining operations, the
maximum total acreage to be permitted under one or more IBR({s)
shall not exceed twenty (20) percent of the original permitted
acreage or a maximum of fifty (50) acres, whichever is less,
throughout the life of the permit. Acreage limitation for IBR(s)
on underground mining operations shall be limited to one hundred
fifty (150) percent cf the original permitted acreage or a
maximum of fifty (50} acres, whichever is less, throughocut the
life of the permit.

{3) All IBR's for a permit will be subject to review
and approval by the Commissioner.

{4) Noc IBR to a permit may be implemented by any
operator until written approval of the Commissioner has been
granted. — — e . )

(5) The Commissioner shall make the following findings
prior to approval of an IBR:

{(A) The IBR does not constitute a change in the
pestmining land use.

(B) The IBR will only involve lands for which the
approved PHC is applicable. :

{C) The IBR does not constitute a change in the
method of mining.

(D) The IBR will not result in adverse

environmental impacts of a larger scope or different nature from
those described in the approved permit.

(E) The IBR will facilitate the orderiy and
continuous conduct of mining and reclamation operations.

{F)} Except for undergrcund operations, an area

permitted under an IBR must be contiguous to the original
permitted area.
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(6) All provisions of the IBR which differ from the
original permit shall meet the requirements of the Act and
regulations, except as provided in this subsection.

(c¢) Upon review of an application for an incidental
boundary revision, the Commissioner may reguire an advertisement
to be published which provides for a ten (10) day public comment -
period. The advertisement shall contain such information as set
forth on & form prescribed by the Commissioner.

3+363.29 Variance.

(a) Approximate Original Contour. All permits approved
with variances from approximate original eeuntercontour shall be
reviewed by the Commissioner two and one-half (2 1/2) years after
issuance to determine whether or not the coperation is proceeding
in accordance with the terms of .the variance.

(b) Contemporanecus Reclamation. The Commissioner may
grant a reguest for variance from contemporaneous reclamation in
accordance with paragraph (16), subsecticon (b), Section 12 of the
Act, 1f such request is made a part of the surface mining permit
application or a subsequent revision to a permit, and if the area
reserved for the underground mining operation is permitted under
a separate permit. If the underground mining operation is not
activated within three (3) yvears of the date of issuance of the
permit, -the-permittee-sheti-appiy-for-inactive-gtatus-in
acesrdance-with-subseection-14s1i-of-these-regutatiens_the permit
shall terminate, unless extended as provided for in subsection
(e), Section 8 of the Act. Upon termination of the permit, the
mine site shall be reclaimed in accordance with the Act, these
requlations, and the reclamation plan approved in the permit.

(c) Applicaticn contents for variances. Any person
desiring a variance under paragraph (b) of this subsection shall
file with the Commissioner complete applications for both the
surface mining activities and underground mining activities which
are to be combined. The reclamation and operation plans fecr
these permits shall contain appropriate narratives, maps, and
plans which:

{1} Show why the propesed underground mining
activities are necessary or desirable to assure maximum practical
recovery of the coal;

{2} Show how multiple future disturbances of surface
lands or waters will be avoided;
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{(3) Tdentifv the specific surface areas for which a
variance is sought and the sections of the Act or these
regulations from which a variance is being sought:

(4) Show how the activities will comply with |
subsections 3.24 and 14.13 ¢of these regulations;

(5) Show why the variance sought is necessary for the
implementation of the proposed underground mining activities;

() Provide an assessment of the adverse environmental
consequences and damages, if any, that will result if the
reclamation of surface mining activities is delaved; and

(7) Show how offsite storage of spoil will be
conducted to comply with the reguirements of the Act and
subsection 14.14 of these requlations.

{d) Issuance of Permit. 2a permit incorporating a variance
granted under paragraph (b} of this subsection may be issued by
the Commissioner if it is first determined, in writing, upon the
basis of a complete application filed in accordance with this
subsection, that: . -

(1) The applicant has presented, as part of the permit
application, specific, feasible plans for the proposed
underground mining activities;

{2) The proposed underground mining activities are
necessary or desirable to assure maximum practical recovery of
the mineral rescurces and will avoid multiple future disturbances
of surface land or waters;

{3} The applicant has satisfactorily demonstrated that
the applications for the surface mining activities and
underground mining activities conform to the regquirements of the
Act and these regulations and that all other permits necessary

for the underground mining activities have been issued by the
appropriate authority;

{4) The surface area of surface mining activities
proposed for the variance has been shown by the applicant to be
necessary for implementing the proposed underground mining
activities;

(5) No substantial adverse environmental damage,
either onsite or offsite, will result from the delay in
completion of reclamation;
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(6} The operations will, insofar as a variance is
authcorized, be conducted in ccmpliance with the reguirements of
subsections 3.24 and 14.13 of these regulations;

(7)) Provisions for cffsite storage of spoil will
comply with the reguirements of the Act and subsection 14.14 of
these regulatiocns.

(8) Liability under the performance beond reguired to
be filed by the applicant will be for the duraticn of the
underground mining activities and until all requirements of the
Act and these regulations have been complied with.

{9) The permit for the surface mining activities
contains specific conditions:

(A) Delineating the particular surface areas for

. which a variance is authorized;

(B) Identifving the applicable provisions of the
Act and these regulations;

(C) Providing a detailed schedule for compliance
with the provisions ©of this subsection.

(e) Variances granted under paragraph {b) ¢f this
subsection shall be reviewed by the Commissioner no later than
three (3) vears from the dates of issuance of the permit and anv
permit renewals.

3:313.30 Federal or State Highway or Other Construction
Exemption. o — .

(a) To qualify as a federal or state highwav cr other
construction preoject, the construction must be funded fifiy
percent (50%) or more by the federal or gtate government and once
the exemption is ¢granted, the person doing the construction must
have on-site available for inspection, the following:

{l1) Descriptions of the project to include, but not be
limited to, the exact location of the limits of all of the area
to be affected by the construction; and

(2) Authorization from the agency or agencies

providing the funding and, if different, the agency or agencies
responsible for the construction, giving permission to proceed
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and the amount of funding provided as a percent of the total
project cost. - - T .

(b} The extraction of coal shall be limited to areas within
the highway right-of-way or within the boundaries of the area
directly affected by cther construction activities.

3+323.31 Findings - Permit Issuance.

{a) The Commissioner shall review an application for a
permit, a permit revision, or a permit renewal, written comments
and cobjections submitted relative to the application, records of
any informal conference or hearing held relative to the
application, and issue a written decision either granting,
requiring modification of, or denying the application. If an
informal conference is held, the decision shall be made within
sixty (60) days of the close of the conference, unless a later
time is necessary to provide an opportunity for an appeal. The
applicant for a permit or revision of a permit shall have the
burden of establishing that his application is in compliance with
all the requirements of the Act and these regulations.

() Based on the informatiocon provided by applicants for
surface mining permits pursuant to paragraphs (a), (b), (<), (d4d),
{i), (3), and (k) of subsection 3.1 of these regulations and any
other reascnably avallable information, the Commissioner will
compile and maintain an accurate and up-to-date computerized
listing of all persons who own or control surface mining
operations with ocutstanding unabated cessation orders, delinguent
civil penalties, delinguent reclamation fees, and bond
forfeitures of record in the state since May 3, 1978. The
listing will include, to the extent reasonably possible, all
cwners and contxollers of the violator(s), described in paragraph
(me) of subsection 3,126 of these regulations. The Commissioner
will make reasonable efforts to determine the owners and
controllers of the permittee, the operator 1f different from the
permittee, and the lessor or mineral owner, where a contract
mining situation exists. The procedures and listings described
in this paragraph do not apply to notices of violations and are
subject to rights of rebuttable presumption. The Commissioner is
not obligated to use this information to conduct a systematic
review of all existing permits for the purpose of identifying and
subsequently suspending those, if any, which may have been
improvidently issued.

The Commissioner will systematically prioritize the data
collection and data compilation effort required by this paragraph
on the ownership and control of violators in the following order: .
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bond forfeltures, cutstanding unabated cessation orders,
delinguent civil penalties, and delinguent reclamaition fees.

To accomplish this objective, the Commissioner will utilize
the data in the federal Applicant Viclator System, the Surface
Mining Information System, the Mine Safety and Health
Administration R.31 Data Base, and the Energy information
Administration Data Base together with such cther information as
may be readily available. In additicn, the Commissioner will
make reasonable efforts to identify and include the Mine Safety
and Eealth Administraticn identification number for sites on the

violation listing.

The Ccommisslioner will, using the computerized data bases,
review pricor to permit issuance all applicaticons received after
the effective date of these regulaticons and make all reasonable
efforts to determine at a minimum in each case whether ;
outstanding violations (except for notices of violationsj},
unabated cessation orders, delinguent c¢ivil penalties, and/or
bond feorfeitures. exist on the part of the applicant, the owners
or controllers of the operator, and the lessor and entities
controlled by the lessor, (if the lessor retains rights to the
coal after extraction) and, if so, withhold approval of the
application until all violations are abated or otherwise resolved
in accordance with the reguirements of the Act and these
regulations.

The Cemmissioner will verify by letter-withuse of
informaticn, updated at least gquarterly, provided by all
bordering states which produce coal (Ohio, Maryland, Virginia,
Kentucky, and Pennsylvania) whether any of the owners/controllers
of the applicant and/or cperator and the lessor have unabated
cessation orders, delinguent c¢ivil penalties, and/or bond
forfeitures in those states and withhold approval of the
application until all known violatlons are abated or otherwise
resclved. : - o

Where the information in the subject data bases is
incomplete and where the information is nect available or has not
been made available to the Commissioner prior to issuance of the
permit, the Commissioner shall not be held in vioclation of any of
the requirements of the Act and these regulations. However,
where it is later determined that permits were improvidently
issued as a result of inadequate information in the subject data
bases or other scurces available at the time the permit is
issued, the Commissicner shall initiate the procedures set forth
in subsection 3.343 cf this section.
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{c) Based on reasonably available information concerning
federal and state failure-to-abate cessation orders, unabated
federal and state imminent harm cessation orders, delinguent
civil penalties, bond forfeitures where violations upon which the
forfeitures were based have not been corrected, delinguent
abandoned mine reclamation fees, and unabated violaticons of
federal and state laws, rules and regulations pertaining to air
or water environmental protection incurred in connection with any
surface mining operation, the Commissioner shall not issue the
permit if any surface mining and reclamation operations owned or
controlled by either the applicant cor by any person who owns or
controls the applicant is knewn-to-be-currently in violation of
the Act or any other law, rule or regulation referred to in this
paragraph. In the absence of a failure-to-abate cessaticn order,
the Commissioner may presume that a notice of viclation has been
or 1s being corrected to the satisfaction of the agency with
jurisdiction over the wviolation, except where evidence to the
contrary is set forth in the permit application, or where the
notice of violation is issued for nonpayment cf abandoned mine
reclamation fees or civil penalties. If a current violation
exists, the Commissioner shall reguire the appllcant or person
who owns or controls the appllcant, before the issuance cf the
permit, to either: - e — S -

{l) Submit proof that the current viclation has been
or is in the process of being corrected te the satisfaction of
the agency that has jurisdigtion over_the vioclation; or

(2) Establish that the applicant or any person owned
or controlled by either the applicant or any person who owns or
controls the applicant, has filed and is presently pursuing, in
good faith, a direct administrative or judicial appeal to contest
the validity of the current violation. If the initial judicial
review authority either denies a stay applied for in the appeal
oxr affirms the violation, then the applicant shall within thirty
(30) days submit the proof required under subparagraph (1) of
this paragraph.

(3} Any permit that is issued on the basis of proof
submitted under subparagraph (1) of this paragraph that a
violation is in the process of being corrected, or pending the
cutcome of an appeal described in subparagraph (2) of this
paragraph, shall be ceonditionally issued.

(4) If the Commissioner makes a finding that the
applicant, or any person who owns or controls the applicant, or
the operator specified in the application, contreols or has
controlled surface coal mining and reclamation operatiocns with a
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demonstrated pattern of willful violations of the Act and these
regulations of such nature and duration and with such resulting
irreparable damage to the environment as to indicate an intent
not to comply with the Act, cor these regulaticns, the permit
shall not be granted. Before such a finding becomes final, the
applicant or operator shall be afforded an opportunity for an
adjudicatory hearing.

{d) Noc permit applicationy;-appticatien-fer-renewai-of-a
permit; or application for a significant revisicn of a permit
shall be approved unless the application affirmatively
demonstrates and the Commissioner finds, in writing, on the basis
of information set forth in the application or from information
otherwise available that is documented in the approval, the
fellowing:

(1) The application is complete and accurate and the
applicant has complied with all reguirements ¢f the Act and these
regulations.

(2) The applicant has demonstrated that reclamation as
required by the Act and these regulations can be accomplished
under the reclamation plan contained in the permit application.

(3) The proposed permit area is:

(A) Not within an area under study or
administrative proceedings under a petition, filed, to have an
area designated as unsuitable for surface coal mining operations,
unless the applicant demonstrates that before January 4, 1877, he
had made substantial legal and financial commitments in relation
to the operation covered by the permit application; or

(B) ©Not within an area designated as unsuitable
for mining and subject to the prohibitions or limitations of
subsection (d), Section 22, of the Act.

{4} Where the private mineral estate to be mined has
been severed from the private surface estate, an applicant shall
also submit:

{A) A copy of the written consent of the surface
owner for the extraction of cocal by surface mining methods;

(B) A copy of the conveyance that expressly

grants or reserves the right to extract ceoal by surface mining
methods; or - :
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(C) If the conveyance does not expressly grant
the right to extract the coal by surface mining methods,
documentation that under state law, the applicant has the legal
authority to extract the coal by those methods.

{5) The Commissioner has made an assessment of the
probable cumulative impacts of all anticipated coal mining on the
hydrologic balance in the cumulative impact area and has
determined that the proposed operation has been ‘designed to
prevent material damage to the hydrologic balance outside the
permit area. _

(6) The applicant has demonstrated that any existing
structure will comply with subsection (b), Section 29 of the Act,
and subsection 3.8 and Section 14 of these regulations.

{7) The applicant has paid all reclamation fees from
previous and existing operations.

{8) The applicant has satisfied the applicable
requirements for experimental practices, steep slope mining,
mountaintop removal mining, variances from approximate original
contour, variances for delay in contemporanecus reclamation,
prime farmland, auger mining, in situ processing, and coal
preparation plants not located within the permit area of a mine,
when such are proposed in the application.

{(S) The applicant has, if applicable, satisfied the
reguirements for approval of a long-term intensive agricultural
postmining land use. -

(10) The operation would not affect the continued
existence of endangered or threatened species or result in
destruction or adverse modification of their critical habitats,
as determined under the Endangered Species Act of 1973 (16 U.S.C.
1531 et seq.).

(11) The Commissiconer has taken into account the effect
of the proposed permitting action on properties listed on and
eligible for listing on the National Register of Historic Places.
This finding may be supported in part by inclusion of appropriate
permit conditions or changes in the operation plan protecting
historic resources, or a documented decision that the
Commissioner has determined that no additional protection
measures are necessary.

{12) For a proposed remining operation where the
applicant intends to reclaim in accordance with the requirements
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of paragraph-{ij-subsection 14.16 of these regulations, the site
of the proposed operaticon is an area which was previously mined
pricr to August 3, 1577.

(13) The applicant has provided evidence that liability
insurance in accordance with subsection 11.1 of these regulations
is in effect. T

{e) If the application is approved, the Commissioner shall
require that the applicant file a performance bond as provided in
Section 11 of the Act and Section 11 of these regulations.

(f) After an application is approved, but before a surface
mining permit is issued, the Commissioner shall reconsider his
decision to approve the application, based on the compliance
review required by paragraph (c¢) of this subsection in light of
any new information submitted under paragraphs (n) of subsection
3.1 of these regulations. Permit revisions and permit renewals
are not subject to the provisions of this paragraph.

3+333.32 Permit Conditions. Each permit issued by the
Commissioner shall be subject to the following conditions:

(a) The permittee shall conduct surface coal mining and
reclamation operations only on those lands that are specifically
designated as the permit area on the maps submitted with the
application and autherized for the term of the permit and that
are subject to the performance bond or other equivalent guarantee

in effect pursuant to Section 11 of the Act and Section 11 of
these regulations.

{b) The permittee shall conduct all surface coal mining and
reclamation operations only as described in the approved
application, except to the extent that the Commissioner otherwise
directs In the permit. -

(c) The permittee shall comply with the terms and
conditions of the permit, all applicable performance standards of
the Act, and these regulations.

{d) Without advance notice, delay, or a search warrant,
upon presentation of appropriate credentials, the permittee shall
allow the Commissioner to:

(1) Have the right of entry provided for in subsection
(a), Section 15 of the Act; and
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(2) Be accompanied by private persons for the purpose
cf conducting an inspecticn in accordance with subsection 18.2 of
these regulations when the inspection is in response to an

alleged violaticn reported to the Commissioner by the private
persscn.

{e@) The permittee shall take all possible steps to minimize
any adverse impact tcoc_the environment or_public_health and safety
resulting from noncompliance with any term or condition erof the
permit, including, but not limited to:

{(l} Any acgcelerated or additional menitoring necessery
to determine fhe nature and extent of noncompliance and the
results of the noncompiliance;

(2) Immediate implementaticon of measures necessary to
comply; and

(3) Warning, as soon as pcssible after learning of
such noncompliance, any perscn whose health and safety is in
imminent danger due to the ncncompliance.

{f) As applicable, the permittee shall ccmply with
subsection 3.8 of these regulations and all applicable
performance standards for compliance, modlflcation, or
abandonment of existing structures.

(g)y The operator shall pay all reclamation fees for coal
produced under the permit for sale, transfer or use.

(h) Within thirty days after a cessation order is issued
for operations conducted under the permit, except where a stay of
the cessation order is granted and remains in effect, the
permittee shall either submit to the Commissioner the following
information, current to the date the cessation order was issued,
or netify the Commissioner in writing that there has been no
change since the immediately preceding submittal ¢f such
information:

(1) Any new information needed tc correct or update
the information previously submitted to the Commissioner by the
permittee under paragraphs (c)-and-fd}, subsection 3.1 of these
regulations; or :

{2} If not previously submitted, the information

regquired from a permit applicant by paragraph (c)-and-{d3,
subsecticn 3.1 of these regulations.
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(i) The permittes shall update and furnish the Commissioner
on an annual basis the information required by paragraphs (b),
{c) and (d) of subsection 3.1 of this section.

{j) The cobligations established under the permit, the Act,
and these regulations shall continue regardless of whether the
permit has expired, or has been terminated, suspended, or
revoked. The performance bond and liability insurance shall
remain in effect throughout the life of the permit, any renewal
thereof, and the liability period necessary to ensure completion
of reclamation. h

3+343.33 Improvidently issued permits: General procedures.

(a) Where the Commissioner has reason to believe that an
improvidently issued surface coal mining and reclamation permit
exists, he shall review the circumstances under which the permit
was issued. If, using the criteria set forth in paragraph (b) of
this subsection, the Commissioner finds that the permit was
improvidently issued, he shall take action in accordance with
paragraph (c¢) of this subsection.

(b} A surface coal mining and reclamation permit shall be
determined to have been improvidently issued 1f under the
violations review criteria of the regulatory program at the time
the permit was issued:

{1) The permit should not have been issued because of
an unabated violation or a delingquent penalty or fee. and the
violation, penalty or fee remains unabated or delinguent and is
not the subject of a good faith appeal, or an abatement plan or
payment schedule with which the permittee or other person
responsible is complying to the satisfaction of the responsible
agency;

{(2) The permit was issued on the presumption that a
notice of violation was in the process of being corrected to the
satisfaction of the agency with jurisdiction over the viclation,
but a cessation order subsequently was issued; or

(3) The permittee was linked to a viclation, penalty
or fee through ownership or control, under the violation review
criteria of the regulatory program at the time the permit was
issued and an ownership or control link between the permittee and
the person respcnsible for the violation, penalty or fee still
exists, or when the link was severed the permittee continues to
be responsible for the violation, penalty or fee.
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{¢) Remedial measures. When the Commissicner finds, under
paragraph (b) of this subsection, that because of an unabated
violation or a delinguent penalty or fee, a permli was
improvidently issued, he shall take one or more of the following
remedial measures:

(1) Implement, with the cooperation ¢of the permittee
or other person responsible, and the responsible agency, a plan
for abatement of the violation or a schedule for payment of the
penalty or fee;

(2) Impose on the permit a condition requiring that in
a reasonable period of time the permittee or other perscn
responsible abate the violation or pay the penalty or fee;

(3) Suspend the permit until the violation is abated
or the penalty or fee is paid; or

(4) Rescind the permit in accordance with paragraph
{d) cof this subsection.

(d) When the Commissioner elects to rescind an
improvidently issued permit, he shall serve on the permittee a
notice of proposed suspension and rescission which includes the
reasons for the finding and states that:

(1} After a specified period of time not toc exceed
ninety (%0) days, the permit automatically will become suspended,
and not to exceed ninety (90) days thereafter rescinded, unless
within those periods the permittee submits proof, and the
requlatory authority finds, that:

(&) The finding of the Commissioner under
paragraph {(b) of this subsection was erroneous;

(B) The permittee or other person responsible has
abated the violation on which the finding was based, or paid the
penalty or fee, to the satisfaction of the Commissioner;

(€} The violation, penalty or fee is the subject
of a good faith appeal, or of an abatement plan or payment
schedule with which the permittee or other person responsible is
complying to the satisfaction of the responsible agency; orx

(D) Since the finding was made, the permittee has
severed any ownership or control link with the person responsible
for, and does not continue to be responsible for, the vieclation,
penalty, or fee.
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(e) Cessation cf Operations. After permit suspension or
rescission, the permittee shall cease all surface mining
operations under the permit, except for violation abatement and
for reclamation and other environmental protection measures as
required by the Act and these regulations and the terms and
conditions of the permit.

(f) The permittee may file an appeal for administrative
review of the notice in accordance with the provisions of
paragraph (3), subsection (d), Section 17 of the Acty
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38-2-4. Haulageways or Access Roads.

————— “4si--~Locatitonr--The-center-line-of-the-proposed-haniageways

or-acecess-reads-2hali-pe- v:s:biy-marked on-the-site-at-one
hundred-foet-{i86+y-intervats-at-the-time-cf-preinspections
Preextshing- hauiageways or-access-roads- shai} Be- exempt from-this
regnirements : =T s T s -

————— &r-2--Consgtructions

----- taj--Censtruehkien-of-hanltageways-cr-asceas-roads-shalti-be
done-in-accordance-with-the-fottowing-proevisiconss

——————————{2j--FThe-maximum-piteh-grade-shaii-not-exceed-£fiftean
percent-{i5%y-for-three-hundred- feet fseei} in-each-one-theusand
feet~-{370081%5

—————————— t3y--The-surface-shail-piteh-teward-the-ditch-iine-at
the-minimum-stope-eof-one-hatf-ineh-{1/24%y-per-fook-of-surface
width-or-shaii-be-crowned-at-the-minimam-stope-of-one-hatf-ineh
ti/2y-per-foot-of-surface-width-as-measnred-from-the-center-iines

—————————— {4¥--Fhe-grade-on-switehback-enrvez-shail-be-reduced-to
fess-than-the-apprecach-grade-and-sheuid-not-be-greater-than-ten
percent-{38%yr-and

—————————— £S5y ~~Ent- siopes shatl-not-be- steeper than-i+i-in-sciis
or-174+i-in-rocks

————— {b¥--All-grade-measurements-and-iinear-measurements-in-this
section-ghaii-be-subject-to-a-tolerance-cf-two-percent-{2%y---A1z
angtes-in-this-sectien-shaii-be-measured-£from-the-herizontai-and
shati-be-subject-te-a-toelerance-cf-£five-percant-{5%)~

----- 4+-3--Brainage-Design~

————— fay-—Ari-drainage-desitgns-ocf-haniageways-er-access-roads
shati-be-in-acecordance-with-the-feilawings

—————————— f{iy--A-diteh-zhait-be-provided-en-both-gidaes-of-a
througheut-and-on-the-inside-shoutder-of-a-cut-filti-section;-with
ditch-reitef-culiverts-being-aspaced-aceording-to-gradex--Water
shati-be~intercepted-or-directed-arecund-and-away-from-a
switehbacks-—-Ail-diteh-iines-shali-be-capabie-of-passing-the-peak
digecharge-of-a-one-{ij-yeary-twenty—-four-{24y-hour-precipitation
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eventr--Where-super-eievation-to-the-inside-ecf-a-curve-wizz
impreve-the-safety-of-a-hauiread-such-as-in-the-head-ef-a~holltoewy
a-diteh-Iine-may-be-tocated-on-the-cutside-shoutder-of-cur-fitl
gectien-if-the-diteh-tine-is-designed-so-that-it-wiit-remain
gtable-and-that-drainage-centrol-is-aise-provided-£for-water-on
the-outside-of-the-curves

—————————— {2y--Piteh-retief-euitverts-shaii-be-instaiied-wherever
necessary-to-insure-proper-dratnage-ecf-runcff-water-beneath-or
through-the-haulageway-or-access-ready;-acecording-teo-the-foliewing
spaecifications+

—————————————— Ay

—————————— Read-grade-in-Percent----Spaecing-ef-Cuitverts-in-Feet
——————————————— g~-5-------————-----—-—--—~-~-----380-8686
——————————————— 6-3f-----—-----————rm-—————————-3§0-360
——————————————— 33-35--------=mr--rmo-—-——-—-----108-200

--------------- tBy~--Fhe-cutvert-shati-crogs-the-haniageway-or
accegs-read-at-a-thirety-+36°y-degree-herizontal-angie-dewngrade
with-a-minimum-grade-of-three-percent-{3%}-from-iniet-to-outiety
except-in-intermittent-er-perenniai-streams-where-the-pipe-shaii
be-ztraight-and-coineide-with-the-nermat-£fiow;

——————————————— t€y--Phe-intet-end-shati-be-pretected-by-a
headwalti-of-durabie-materini-and-the-sicpe-at-the-eutiet-end
shalti-be-protaected-with-an-apren-ef-reck-riprapy-—an-energy
dissipator-or-ecther-simitar-structures;

--------------- tBy--The-cuivert-shaii-be-covered-by-compacted
fiti-to-a-depth-of-ene-feet-ftity-or-hatf-the-cuivert-diametersy
whichever-is-greater;

--------------- f{E¥-——Alternative-design-criteria-fer-cuitverta-may
be-proposed-where-the-design-criterig-of-this-section-ta-not
practicai-er-necessarys+-and

——————— = {Fy--Fha-eresa-sectionalt-area-of-ati-cuiverts
instatled-en-hantageway=-and-acecess-reads-shaii-be-adequate-to
pass—~the-peak-digcharge-storm-runeff-£from-a-ene-{ij-year-twenty-
four—-{t24y-heur-precipitation-event-from-the-centributing
watershed;-but-in-ne-evenkt-gshaii-the-cross-seckional-area-pe-tess
than-ene-hundred-sgquare-inchess

—————————— f3y--€ulverts;-bridges-er-other-structures-shaii-be

used-te-arogg-intermittent-or-perenniat-streamss—-buring
constructiony-econsideration-shaii-be-given-te-such-facters-as
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weather-conditionsy-—season-of-the-vear;-time-period-for
constructxon-—etc.-—in~crder-to—minimize-adverse-impacts-on—the
water-guatity-and-to-the-stream-channets~-In-ne-event-shaixi-the
sediment-toad-eof-the-stream-be-significantiy-inecreased-or-the
water-gualiity-be-significantiy-decreased-during-the-construction
periedr--These-structinres-shalii-be-capable-ef-passing-the-paak
fiow-for-a~ten-{ify-yeary-twenty-four-{24j-heur-precipitation
event-from-the-centributing-watersheds--Structures-of-a-iesser
design-capacity-may-be-approved-by-the-Commissioner-if-the-fiow
throagh~capacity-of-the-structure-itseif-is-at-least-egualt-teo-or
graater-than-the-£fiew-capacity-ocf-the-stream-channei-az-measured
immediately-upatream-and-downatream-of-the-crosaing;-previded
that-the-strunecturae-shaii-pass-the-peak-cf-a-ene-{ij-vear;-twenty-
four-{Z4F-hour-precipitation-events

————— év4~-Jediment-Eentrois--Aii-sediment-centroi-structures
shalii-have-an-adegquate-sadiment-storage-voiume-and-detention
times-——The-eptimum-design-facters-for-achieving-this-eriteria-is
8vi25-acreffeet-for-each-acre-cf-disturbed-area-within-the
watershed-of-the-structures-howevers;-iesser-storage-vaiues-may-be
approved-by-—the-Commissieoners--Buring-c¢construction~ef-these
struckures;-temporary-sediment- contxei measures;—as described~xn
the-Handbook;-shati-be-used-

————— 4s5--Erogion-Eentrois--Except-for-road-surfacesy-aizl
disturbad-area-incinding-fiti-arnd-cdt-sicpes~aiong-hanltageways
and-acsasgg-roadsy-shati-be-seeded-and-muiched-immediately-aftar
construstion-and-a-vegetative-cover-shaii-ba-matntained
thereafter—-as-necessary-to-contrei-eresions

————— 4-6--Surfacing---Hauntageways-er-access-roads-shait-not-be
surfaced-with-any-acid-producing-or-toxie-forming-materiat-and
the-surface-shati-kbe-maintained-in-a-manner-that-wilti-contrei-or
prevent-erssion~and-gitkations

————— 4-7--Bust-Centreis—-Aii-reasonabie-means-shaii-be-empioved
to-controi-cdust-frem-the-surface-cf-hantageways-and-accass-roadss
The-permit-appiication-shati-inciude-a-ptan-for-fugitive-dust
conkroi-pracsticass—-Ail-exposed-hantageway-surface-areag-shati-pe
proetected-and-stabiltized-to-affestively-control- ercsion- —and-air
petiution-attendant-t&S-erosiens

————— 4-8-~Removalt-of-Brainage-Structuress~-Bridges;-culverts;s
stream-erossingsry-eterysnecessary-to-previde-access-to-the
operatieny-shati-net-be-removed-unitess-approved-»v-the
Eommigsioner---The-same-precautions-as-to-water-quatity-are-to-be
taken-during-removai-of-drainage-structures-as-those-taken-during
conastruetion-and-useas
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————— 4-9--Existing-Haulageways-or-Access-Roadss--Where-existing
reads-are-to-be-used-for-access-or-haniage-and-iz-can-be
demenstrated-that-reconstruction-to-meet-the-above-regquirements
wonid-resutrt-in-greater-environmentai-harm-and-the-drainage-and
sediment-controt-reguirements-of-this-gectien-can-otherwise-be
met;-subparagraphs-{iy-and-{t2y7-paragraph-tayy;-of-Subsectien-4+2
and-subparagraph-{2y-{Ay-and-{By-paragraph-fay-ef-subgseecticn-4-3
of-thiz-Section-witi-net-appiys

————— 4:i0-Infreauentiv-Used-Reccess—-Roadsr--Recass-roads
eongtruneted-for-and-used-eniy-to-previde-tnfrequent-service-to
surface-faciiities-such-as-ventilaters;-monitoring-devicez-and
fans-may-be-exempt-frem-the-reguirements-of-this-secstion-with-the
exception-of-Subsectiens-4<-5-and-4-11~

————— érti-Abandenment~cf-Haultageways-or-Acecess-Feads~

S tay--Hauntageways-cr-access-reads-shati-be-abandened-in
accerdance-with-the-followings

B i T tiy--Prior-te-abandenment-of-hanlageways-er-ascess
readsy-efforts-shati-be-made-to-prevent-ereosien-by-the-use-of
cutverts;-water-bars-cr-other-devices;--Water-bars-er-earth~berms
shaii-ke-instaiied-acecerding-te-the-feilowing-tabte-sf-spacingss

————— Percent-Grade-cf-Hauiageway--------Spacing-ef-wWater-Bars
————————————————————————————————————————————— ifn-Eineai-Feet
——————————————— 2ommmm e — - ——— - 250
——————————————— i i o
————————————— 6-----------—-—---——-—---—--—-----89
—————————————— E5- - e 68
————————————— L e e . £

———————— Above-20--r=--m s e 25

————-—-——{Z2y--Upon-abandenment;-ati-areas-ef-hanlageways-or
access-roads-shati-be-immediateiy-seeded-and-mutecheds

————— 4-12-Plans;-Besign-Bata-and-Eonstruction-Specificationss

————— ta}~-Each-permit-appiieatien-fer-eperations-in-which
hautageways-and/or-access-reads-are-propesed-shall-contain-the
fetioewing-informatiens

—————————— tiy--A-pran-view-of-the-reoad-drawn-to-secalte-showings

——————————————— {Ay-~-FThe-statien-base-tines
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—mmm——————————{B}~-~Location-of-cuivertas
————— e {2y --Flow-directions s

——————————————— {By--Leecation-of-internittent-or-perenniat

--------------- tEy--Bther-pertinent-data-as-regquired-by-the
Commissioners

—————————— {Z2¥-—AR-surveved-prefile-drawn-te-scate-showings
——————————————— tAy--Profite-of-finished-road-surfaces;
------------- -—{Br--bocation-and-size-of-entvertss
——————————————— {€3~-Station-elevaticns;

——————————— ———+{By--Profile-of-originai-ground;-and
——————————————— tEy--Percent-grades~

—————————— {33--A-typicai-eross-section-of-haniread-showings
————————————— —~{Ay--Cuivert-pilacementy

----------- —=—{B}--Stepe~-cf-cuiverty

mmmmmm——m——————{E€}--Fil}-materiais;

-~ tBy--Originat-grounds
--------------- {Ey-—Bitehess-and
--------------- tFy--Sediment-controi-devicasgs

—————————— t45-—Each-permit-appiication-fer-oparations-which

prepose—intermittent-or-perenntat-stream-cressing=s-shaii-coentain

the-foiitowing+

——————————————— fA¥—-Structure-computation-sheetss-and
--------------- tBy-~Eross-sectionss

—————————— {t53-~Constructicn-aspecifications—-shail-addrasas

_______________ {+tAy-—Excavatioens
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——————————————— ¢{B¥--Seiection-and-pitacement-of-materiaiey;
——————————————— {€y--Vegetative-protectien-against-erosions
——mmm e m——————{B Y --Reoad-surfacing;-and

——————————————— tEy--Brainage-and-sediment-contrei-measuress

----- 4-i3-0ther-Fransportation-Faciiitiess -

—————— tay--Raiirecad-teopsr-spurs;-sidingsy-surface-conveyor
systems7-chutes7—aeriai-tramways—cr—ether—transportatien
facitities-shati-be-designedy~constructed;-maintained-and
abandeoned-se-as-te-compiy-with-the-fellowings

——————é—-—fi&——EGntrei-or—prevent—eresion;—siitatien-and—the—air
petiuticon-attendant-teo-eresieny

—————————— t2y--€ontrol-er-prevent-damage-te-fishy-wiitdiife-or
their-habitat-and-relatad-envirenmentat-vaiuesgs

—————————— fa}——€ontrei—cr—prevent-additienai—centributiens—ef
suspended-seilids-to-stream-flew-er-runeff-outside-the-permit
areas -

—————————— {4y--Neither-cause-nor-contributey-directiy-or
indirectiy;-te-the-vieiation-of-state-or-federai-water-quatity
standards-appiicabie-to-receiving-waters;-and

—————————— {55-Prevent-or-controi-damage-te-pubiic-or-private
preperty---Fhe-Handpbeek-contains-design-eriteria-generaiiy
appropriate-for-envirenmentai-pretection-and-safetys

————— 4-14-Certificationc--Upon-comptetion-cf-construetiony-ail
roads-for-which-design-criteria-were-approved-as-part-of-the
permit-shaii-be-certifiedv--Such-certificatien-shaii-affirm-that
eonstruction-was-dene-in-aceerdance-with-the-approved-criteria
except-as-etherwise-noted-in-the-certificatien-statement-~-Ythe
certificatien-shali-be-on-forms-prescribed-by-the-Commizsiener
and—signed—by—an—appreved—person:——Where-miner—changes—in-design
are-impiemented-during-eonstructieony-such-changes-shaii-be
reflected-in-“as-builti-pitans-which-accompany-the-certificatiens

4.1 Read Classification System.

(a) Each road, as defined in subsection 2.58 of these
regulations shall be classified as either a primary road or an
infreguently used access road.
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(1) A primary road is any road which is:

(i) Used for transporting coal or spoll;

(ii) Frequently used for access or other purposes
for a period in excess of six months; or

(1ii} To be retained for an approved postmining
iand use. "' -

{2) An infrequently used access road is any road not
classified as a primary road.

4.2 Plans and Specifications.

fa) FEach application for a surface ccoal mining and
reclamation permit shall contain plans and specifications for
each road to be constructed, used, or maintained within %the ,
propesed permit area. The plans and specifications shall include
a map, appropriate cross sections, design drawings and
specifications for rcoad widths, gradients, surfacing materials,
cuts, fill embankments, culverts, bridges, drainage ditches, low-

water crossings, and drainage structures. These shall include at
a minimum:

(1} 2 plan view of the road drawn to scale showing:

{A) The station base line;

(B) Lccation of culverts:

{C) Flow directions:

{D) Lccation of intermittent or perennial
streams; and S -

(E) Other pertinent data as required by the

Commissioner.

(2) A surveyed profile or a profile drawing drawn to
scale developed from a topographic contour map of sufficient
scale and detail to provide the necessary level of accuracy
showing: . . e

{A) Profile of finished road surfaces:

{B) Locaticn and size of culverts;
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(C) Station elevations;

(DY Profile of original ground; and

{E) Percent grades.

{3) A typical cross-section or sections showing:

(A} Culvert placement:

{B) Slope of culvert;

(C) Fill material;

{D)} ©Original ground;

(E) Ditches; and

(F) Sediment contreol devices.

{4} Construction specifications which explain in

detail:

{A)} Excavation;

(B} Selection and placement of materials;

(C) Vegetative protection against ercsion;

{D) Read surfacing; and

fE) Drainage and sediment contreol measures.

(5) A description of the plans to remove, reclaim, and
abandon each road that would not be retained under an approved
postmining land use, and the schedule for removal, reclamation,

and abandonment.

(6) The center line of the proposed haulageways or
access rcoads shall be visibly marked or delineated by visible
offset markings on the site at one hundred feet (100') intervals
at the time of preinspection. Preexisting haulageways or access
roads shall be exempt from this requirement.

{7) The plans, drawings, and design specifications for
roads shall be prepared and certified by, or under the direction
of, a gqualified registered professional engineer or a qualified .
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licensed land survevor with experience in design and construction
of roads. The engineer or land survevor shall certify that the
design and construction of the road meets reguirements of the
Act, these rules and regulations, current prudent engineering
practices, and anv other design criteria established by the
Commissioner. o S = -

4.3 Stream Cressings.

{a) No part of any road shall be located in the channel of
an intermittent or perennial stream unless specifically approved
by the Commissioner in accordance with the following:

fl) Roads shall be located to minimize downstream
sedimentation and flcoding.

{2) Drawings and specificaticons must be provided for
2ach proposed road crossing of an intermittent or perennial
stream, as necessary for approval of the road by the Commissioner
in accordance with subsection 4.2 of this sectlion.

{3} A description must be provided indicating measures
to be taken to obtain approval of the Commissioner for alteration
or relocation of a natural stream channel under subsection 5.2 of
these regqulations. '

{4y The drawings and specifications for low-water

indicate measures to be taken so as to maximize the protection of
the stream in accordance with subsection 5.3 of these
regulations.

4.4 Existing Haulageways or Access Roads. Where existing
roads are to be used for access or haulage and it can be
demonstrated that reconstruction to meet the design and )
construction regquirements of this section would result in greater
environmental harm and the drainage and sediment control
requirements of Secticn 5 of these regulations can otherwise be
met, subparagraphs (1) and {2}, paragraph {a), of subsection 4.6
and subparagraphs (2) (A) and (B) paragraph (a) of subsection 4.7
of this secticon will not apply.

4.5 Infreguently Used Access Roads. Access roads
constructed for and used only to provide infregquent service to
facilities used in support of mining and reclamation operations
may be exempt from the reguirements of this section with the
exception 0f the regquirements of subsections 4.1, 4.8(a), 4.9 and

4.10.
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4.6 Construction.

{a) Construction of haulageways or access rcads shall be
done in accordance with the following:

(1) The overall grade shall nct exceed ten percent

10%

{2) The maximum pitch grade shall not exceed fifteen
percent (15%) for three hundred feet (300') in each one thousand

feet {1,000');

{3) The surface shall pitch toward the ditch line at
the minimum slope of one-half inch (1/2") per feet of surface
width or shall be crowned at the minimum slope of cne-half inch

{1/2") per foot of surface width as measured from the center

line;

{4) The grade on switchback curves shall be reduced to
less than the approach grade and should nect be greater than ten
percent (10%); and

(5) Cut slopes shall not be steeper than 1:1 in scils
or 1/4:1 in rock.

(b)) All grade measurcments and linear measurements in this
section shall be subject to a tolerance of two percent 2%). All
angles in this section shall be measured from the horizontal and
shall be subject to a tolerance of five percent (5%).

4.7 Drainage Design.

{a) All drainage designs of haulageways or access reads
shall be in accordance with the following:

{1y A ditch shall be provided on both sides of a
throughcut and on the inside shoulder of a cut-£fill section, with
ditch relief culverts being spaced according te grade. Water
shall be intercepted or directed around and away from a o
switchback. All ditch lines shall be capable ¢of passing the peak
discharge of a ten (10) year, twenty-four (24) hour precipitation
event. Where super elevation to the inside of a curve will
improve the safety of a haulroad such as in the head of a hollow,
a ditch line may be located on the outside shoulder of cut fill
section if the ditch line is designed so that it will remain
stable and that drainage control is also provided for water on
the outside ¢f the curve.
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{2) Ditch relief culverts shall be installed wherever
necessary to insure proper drainage of runoff water beneath oxr
through the haulageways or access road, according to the
following specifications:

(A) Road Grade in Percent:  Spacing of Culverts in Feet
-5 300-800
6-10 200-300
ii-15 T 100-200

(BY The culvert shall cross the haulageway or
access road at a thirty (30) degree herizontal angle downgrade
wlith a minimum grade of three percent (3%} from inlet to outlet,
except in intermittent or perennial streams where the pipe shaill
be straight and coincide with the normal flow;

(C}Y The inlet end shall be protected by a
headwall of durable material and the slope at the outlet end
shall be protected with an apron ¢of rock riprap, an enerqgy
dissipator or other simlilar structure;

{D) The culvert shall be covered by compacted
£ill to a depth of cne foot (1') or half the culvert diameter,
whichever is greater, unless heavy duty pipe regulring less cover
is used, and the applicant providesgs details of the alternate
design, with supporting documentation, to the Commissioner and
receives approval theresoif;

{E} Aiternative design criteria for culverts may

be approved by the Commissioner where the design criterla of this
section is demonstrated to be practical or necessary; and

{F} The cross sectional area of all culverts
installed on haulageways and access roads shall be adequate to
pass the peak discharce storm runoff from a one (1) vear twenty-
four (24) hour precipitation event from the contributing
watershed, but in no event shall the cross sectlonal area be less
than one hundred square inches.

(b) Culverts, bridges or other structures shall be used to
cross intermittent or perennial streams. During construction,

consideration shall be given to such factors as weather
conditions, season of the vear, time periocd for construction,

etc.,, in order to minimize adverse impacts on the water guality

and to the stream channel. These structures shall be capable of
passing the peak flow for a ten (10) vear, twenty-four (24) hour
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precipitation event from the contributing watershed. Structures
of a lesser design capacltiy may be approved by the Commissioner
if the low through capacity of the structure itself is at least
equal to or greater than the flow capacity of the stream channel
as measured immediately upstream and downstream of the crossing;
provided that the structure shall pass the peak of a one (1)
vear, twenty-four (24) hourx precipitation event.

4,8 Performance Standards.

{a) Each road shall be located, designed, constructed,
reconstructed, used, maintained, and reclaimed so as to:

{1) Control or prevent erosion, siltation, and the air
pollutien attendant to erosion, including road dust as well as
dust occurring on other exposed surfaces, by measures such as
_vegetating, watering, using chemical or other dust suppressants,
or otherwise stabilizing all exposed surfaces in accordance with
~current, prudent engineering practices;

{2) Control cr prevent damages teo fish, wildlife, or
their habitat and related environmental values;

(3) Control or prevent additicnal contributions of
suspended solids to stream flow or runoff ocutside the permit

area; o

{4y Neither cause nor contribute to, directly or
indirectly, the violation of State or Federal water guallity
standards applicable to receiving waters;

{5) Refrain from seriocusly altering the normal flow of
water in streambeds or drainage channels;

{6) Prevent or control damage to public or private
property, including the prevention or mitigation cof adverse
effects on lands within the boundaries of units of the National
Park System, the Natiocnal Wildlife Refuge System, the National
System of Traills, the Naticnal Wilderness Preservation System,
the Wild and Scenic Rivers System, including designated study
rivers and National Recreation Areas designated by Act of

Congress;

(7) Use non-acid and ncon-toxic forming substances in
reoad surfacing. )

(b)Y All sediment control structures shazll have an adequate
sediment storage volume and detention time. The optimum design
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factor for achieving this criteria is 0.125 acre/feet for each
acre of disturbed area within the watershed of the structure;
however, lesser storage values may be approved by the
Commissioner. , , L , o L

4.9 Maintenance.

{a) A road shall be maintained to meet the performance
standards of this part and anv additional criteria specified by
the Commissioner.

(b)Y A road damaged by a catastrophic event, such as a flood
or earthquake, shall be repaired as socon as is practicable after
the damage has occcurred.

4,10 Reclamaticn. A road not to be retained under an
approved postmining land use shall be reclaimed in accordance
with the approved reclamation plan as scon as practicable after
it is no longer needed for mining and reclamation operations.
This reclamation shall include:

{a) Closing the road to traffic;

(b) Removing all bridges and culverts unless approved as
part of the pestmining land use;

{(c) Removing or otherwise disposing of road-surfacing
materials that are incompatible with the postmining land use and
revegetation reguirements;

(d) Reshaping cut and fill slopes as necessary tc be ]
compatible with the postmining land use and to complement the
natural drainage pattern of the surrounding terrain;

{e) Haulageways or atccess roads shall be abandoned in
accordance with the following:

{1) Prior to abandeonment of haulageways ©r access
roads, efforts shall be made to prevent erosion by the use of
culverts, water bars or other devices. Water bars or earth berms
shall be installed according to the feollowing table of spacings:

92




Title 38 .
CSR 2
Section 4

Percent @Grade of Haulageway Spacing ¢f Water Bars
or Access Road in Lineal Feet

2 250

5 135

i0 80

15 60

20 45

Above 20 . _ 25

(2) Upon abandonment, all areas of haulageways or

access roads shall be immediately seeded and mulched.

(f) Scarifving or ripping the roadbed; replacing topsoil or

substitute material, and revegetating disturbed surfaces in

accordance with Section 9 of these regulations.

4.11 Primary Roads.

{a) Primary roads shall meet the regquirements of this

"section and the following additional reguirements:

(1) The construction or reconstruction of primary

roads shall be certified in a report to the Commissioner by a

gualified registered professional engineer, or a licensed land

survevor with experience in the design and construction of roads,

The report shall indicate that the primary rcad has been

constructed or reconstructed as designed and in accordance with

the approved plan.

(2) Each primary road embankment shall have a minimum

static factor of 1.3 or meet the reguirements established under

the applicable reguirements of subsections 5.4 and 5.5 of these

requlations.

(3) 7To minimize erosion, a primary road shall be
iocated, insofar as is practicable, on the most stable available

surface. .

{(4) Fords of perennial or intermittent streams by

primary roads are prohibited unless they are specifically
approved by the Commissioner as temporary routes during periods
of road construction.

{5) Each primary road shall be constructed or
reconstructed and maintained to have adeguate drainage control,
using structures such as, but not limited to, bridges, ditches,
cross drains, and ditch relief drains. The drainage control
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syvstem shall be designed to safely pass the peak runoff from a
ten (10) vear, twentv-four (24) hour precipitation event.

(6) Drainage pipes and culverts shall be installed as
designed, and maintained in a free and operating condition and to
prevent or contreol erosicn at inlets and outlets:

{7) Drainage ditches shall be constructed and
maintained to prevent uncontrcolled drainage over the road surface
and embankment; '

(8) Culverts shall be installed and maintalned to
sustain the vertical soil pressure, the passive resistance of the
foundation, and the weight of vehicles using the road:

{(9) Natural stream channels shall not be altered or
relocated without the prior approval of the Commissioner; and

(b) Except as provided in subsection 4.3 of this section,
structures for perennial or intermittent stream channel c¢rossings
shall be made using bridges, culverts, low-water crossings, or
other structures designed, constructed, and maintained using
current, prudent engineering practices. The Commissioner shall
ensure that low-water crossings are designed, constructed, and
maintained to prevent erosion of the structure or stream bed and
additicnal contributions of suspended solids to stream flow.

{c) Primary roads shall ke surfaced with material approved
by the Commissioner as being sufficiently durable for the
anticipated volume of traffic and the weight and speed of
vehicles using the road.

4.12 Other Transpertation Facilities.

(a) Rallroad loops, spurs, sidings, surface convevor
systems, chutes, aerial tramwayvs or other transportation
facilities which are under the control of the permittee shall be
designed, constructed, maintained and abandoned so as to comply
with the following:

(1) Control or prevent erosion, siltation, and the air
pollution attendant to erosion: .

(2) Contrcl or prevent damage tec fish, wildlife or
their habitat and related environmental values;
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{3) Control or prevent additional contributions to
suspended s¢lids to stream flow or runoff outside the permit
area;

(4} Neither cause nor contribute, direc¢tly or
indirectly, to the viclation of State or Federal water gquality
standards applicable to recelving waters; and

{5) Prevent or control damage to public or private
property.

4.13 Certification. Upcn completion of construction, all
primary roads for which design criteria were approved as part of
the permit shall be certified. 8Such certification shall affirm
that construction was dcone in accordance with the approved
criteria except as otherwise noted in the certification
statement. The certification shall be on forms approved by the
 Commissioner and signed by an approved licensed engineer or an
_approved licensed land surveyor with experience in design and

construction of roads. All reoads used for transportation of coal
or speill, and which are constructed outside the permitted coal
extraction area, shall be certified before they are used for such
transportation. Any road which lies within the coal extraction
area, and which is therefore constructed concurrent with progress
of mining activities, shall be certified in sections of one
thousand (1,000) linear feet or less. as measured from the active

pit.
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38-2-5. Drainage and Sediment Ceontrol Systems

5.1 Natural Drainways. Natural drainways in the permit
area shall be kept free of overburden except where overburden
placement has been approved. Overburden placement and
haulageways constructed across natural drainways shall not
materially increase the sediment lecad, or materially affect
stream guality.

5.2 Intermittent or Perennial Stream.

{(a) Intermittent or Perennial Stream. No land within one
hundred feet (100') of an intermittent or perennial stream shall
be disturbed by surface mining operations including roads_unless
specifically authorized by the Commissioner. The Commissioner
will authorize such operations only upon finding that surface
mining activities will not adversely affect the normal flow or
gradient of the stream, adversely affect fish migration or
related environmental wvalues, er-materially damage the water
quantity or gquality of the stream, or will not cause or
contribute to viclations of applicable state or federal water
quality standards. The area not to be disturbed shall be

designated a buffer zone and marked accordingly.

5.3 Stream Channel Diversions and Diversicon Ditches.

(a) All stream channel diversions and diversion ditches
shall be designed for safety and stability, shall be constructed
in such a manner so as to avold additional contrilmtions of
suspended solids to streams, and shall provide protection against
flooding and resulting damage to life and property. The design
and construction shall be certified by a registered professional
engineer. : - .

(b} Stream Channel Diversions:

(1) Temporary and permanent stream channel diversions
shall be designed so as to have at a minimum the capacity to
carry the flow of the existing stream channel. The maximum flow
carrying capacity of the existing stream channel shall be
determined on the basis of cross-sectional area of the stream
channel at points immediately upstream and downstream of the
segment to be diverted. A combination of.the cross-secticnal.
area of the stream channel diversion, the stream bank, and the
flood-plain configuration shall be adegquate to pass safely the
peak runoff of a ten (10) year, twenty-four (24) hour
precipitation event for a temporary stream channel diversion and
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a one hundred (100) vear, twenty-focur (24) hour precipitation
event for a permanent stream channel diversion.

(2) The following information shall be made a part of
the permit application when stream channel diversions are
proposed:

(A) A "stream channel design computation sheet"
for each proposed temporary or permanent stream channel
diversion;

(B) Construction plans which contain:

(i) A plan view of the area showing center
line profiles of the existing stream channel and proposed
location of the temporary or permanent stream channel;

{ii) A profile along the center line c¢f the
existing stream channel showing gradient of the stream bottom and
top of channel;

(iii) A profile along the center 1ine of the
proposed temporary or permanent stream channel diversion showing
gradient of the stream bottom and top of channel;

{iv) A cross-section showing original ground
limits, bottom width, side slopes, depth of flow, floodplain
configuration; and

{v) A detailed description of the seguence
of installation of tempcrary or bérmanent stream channel
diversion.

{C) Construction specifications; and

(D) Maintenance schedule and procedures for
maintenance. - :

(c)  Diversion Ditches:

(1) Diversicns shall have the capacity to pass safely
the peak discharge from a ten (10) year, twenty-four (24) hour
precipitation event.

(2) Plans, Design Data and Specifications. Where the
permit application proposes the use of diviersion ditches, the
drainage plan shall contain the following:
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f{A) & "Diversion Design Computation Sheet" for
each proposed diversion;

{B)y Construction plans showing:

(i) A surveyed profile along the center line
of the diversion showing the original ground line and proposed
depth ¢of the diversion;

{ii) A cross-section showing the original
ground line, bottom width, side slopes, depth of flow, freeboard
and other pertinent information;

{iii) The type of scil in which the diversion
will be excavated. The secil shall be sampled and classified at
five hundred feet {500') intervals along the center line of the
diversion;

{iv) The type and design of the outlet
preposed for each diversion;

(v) A maintenance schedule and prccedures
for maintenance;

{vi) Construction specifications; and
{vil) A vegetation plan.

5.4 Sediment Control.

(a) General.

Sediment control structures-and-beneh-controi-systems
shall be constructed in appropriate locations for the purposes of
controlling sedimentation. All runoff from the disturbed area
shall pass through a sedimentation control system. All such
systems and other water retaining structures used in association
with the mining operation shall be designed, constructed,
located, maintained, and used in accordance with the-ecriterisa-set
forth-in-the-Handbook-or-cther-approved-eriteria-these
regulations and in such a manner as to minimize adverse
hydroleogic impacts in the permit and adjacent areas to prevent
material damage ocutside the permif area and to assure safety to
the public. .

{b) Design and Construction Reguirements. All sediment
control structures and other water retention structures used in
association with the mining operation shall:
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(1) Sediment-controi-struetures-and-bench-control
systems-shati-bBe constructed in accordance with the plans,
design criteria, and specifications set forth in the preplan.
Any deviations from the approved preplan which result from
unforeseen site specific circumstances arising during
construction, shall be reflected in as-built plans submitted by
the operator and approved by the Commissioner immediately
following construction. The as-built plans shall indicate the
original design, the extent of changes, and reference points.
Sediment control structures and-bench-controi-gystems-shall be
certified in accordance with the reguirement of paragraph (c) of
this subsection.

(2) Ali-struetures-shaii-PpBe located as near as
possible to the disturbed area and out of perennial streams
unless the applicant demonstrates and the Commissioner finds that
there is no other suitable location for such structures. :

(3) Diseharges-from-sediment-controi-struetures-and
bench-controi-systems-shati-cComply with applicable state and
federal water quality standards and shati-meet effluent
limitations as specified in an NPDES permit_for all discharges.

(4) AXi-structures-shati-hHave the capacity to store
0.125 Acre/ft. of sediment for each acre of disturbed area in the
structures watershed; provided, that consideration may be given
for reduced storage volume where the preplan and site conditions
reflect controlled placement, concurrent reclamation practices,
or use of on-bench sediment control structuress; provided
further, that reduced storage volume will be approved only where
the operator demonstrates that the effluent limitations of )
paragraph (b), subsection 14.5 of these regulations will be met.
The disturbed area for which the structure is to be designed will
include all land affected by previous surface mining operations
that are not presently stabilized and all land that will be
disturbed throughout the life of the permit.

(5) Alr-structures-and-bench-contrel-systems-shali-bBe
equipped with a nonclogging dewatering device of an adequate
design and size to maintain the storage reqguirements of
subparagraph (4) of this paragraph.

(6) Ali-structures-and-bench-eontrei-systems-shaii-bBe
designed, constructed and maintained to prevent short-circuiting.

(7) AXi-structures-and-pench-eontroi-systems-shaii-bBe

cleaned out when the sediment accumulation reaches sixiy percent
(60%) of design capacity. Clean-out elevation shall be indicated
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on plans submitted for each structure. Sediment removal and
disposal shall be done in a manner and at a frequency that
minimizes adverse impacts on surface and groundwater quality.

{B) Where-szediment-controi-structuras-such-as
excavated-pends-or-bench-contreoi-gystems-are-utitized;-these
structures-must-bBe designed to safely pass a twenty-five (25)
vear, twenty-four (24) hour precipitation event. The combination
©f both principal and/or emergency spillway of the structures
shall be designed to safely pass the peak discharge of a twenty-
five (25) year, twenty-four (24) hour precipitation event,
provided, that a single open channel spillway may be used only if
it is of non-erodable construction and designed to carry
sustained flows; or earth ox grass-lined and designed to carry
short term, infrequent flows at non-erosive velocities where
sustained flows are not expected; provided, however, Fthat
excavated sediment control structures which are at ground level
and which have an open exit channel constructed of non-erodible
material may be designed to pass the peak discharge of a ten (10)
year twenty-four (24) hour precipitation events}

{(9) Provide adequate freeboard to regist overtopping
by waves or sudden increases in volume and adegquate slope
protection against surface erosion and sudden drawdown;

{10) An impoundment meeting the size or other criteria
of 30 CFR 77.216{a) or Chapter 20, Article 5D, of the Code of
West Virginia, or located where failure would be expected to
cause loss of life or seriolus property damage shall have a
minimum static safety factor of 1.5 for a normal pcool with steady
state seepage saturation conditions, and a seismic safety factor
of at least 1.2. Impoundments not meeting the size or other
criteria of 30 CFR 77.216 (a) or Chapter 20, Article 5D, of the
Code of West Virginia, except for a cecal mine waste impounding
structure, and located where failure would not be expected to
cause loss of life or serious property damage shall have a
minimum safety factor of 1.3 for a normal pool with steady state
Seepage saturation conditions.

(l1) Discharge Structures. Discharge from sediment
control structures, diversions, stream channel diversions, etc.,
shall be controlled by use of energy dissipators, riprap channels
or other devices to reduce ercsion, to prevent deepening or
enlargement of gtream channels and to minimize disturbance of the
hydroleogic balance. Discharge structures shall be designed using
standard engineering procedures; and
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(12) Foundations and abutments for all sediment control
structures shall be stable during all phases of construction and
operation and shall be designed based on adeguate and accurate
information on the foundation conditions.

(13) Prior to construction of any sediment control
structure, the general and detailed design plans shall be
certified to be in accordance with design reguirements of the
Act, these regulations, and other design criteria established by
the Commissioner.

£91{(c) In addition to the regquirements of subsection (b)
of this section, Aall embankment type sediment control structures

and water retention structures shall be designed, constructed and
maintained to meet the following safety standards:

————— (Al) Embankment type sediment contreol and water
retention structures shall be designed with a combination of
principal and/or emergency spillways that will safely pass a
twenty-five (23) year, twenty-four (24) hour precipitation event.
The principal spillway requirements may be waived if the
emergency spillway is an open channel constructed of nonerodable
material, is capable of maintaining sustained flows, and is
designed to safely pass the peak discharge of a twenty-five (25)
yvear, twenty-four {24) hour precipitation event;

{By--All-embankment-type-structures-shaii-previde
a-minimum-difference-in-elevatien-between-principat-spiiiway-and
emergency-spitiway-ef-i-5-feet-and-a-minimum-difference-in
elevatien-between-the-maximum-design-fiew-etevation-in-the
emergency-spiliway-and/or-exit-channei-and-top-of-settied
empbankment-of-is0-feots

————— (€2) All embankment type sediment control and
water retention structures shall be properly stabilized and

revegetated upon completion of construction and regrading of the
embankment and surrounding areas;

tBPy--Ali~-struetures-shalti-provide-adeguate
fraeboard-te-resist-oevertopping-by-waves-or-sudden-increases-in
velume-and-adeguate-sicpe-protectien-against-surface-erosien-and
suddan-drawdownys

————— (E3) In constructing the embankment, the operator
shall remove all organic matter from the foundation, provide for
proper compaction and ensure against excessive settlement by
excluding sod, roots, frozen soil or coal processing wastes from
the embankment;
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————— {F4) If an inspection discloses that a potential
hazard exists, the person who examined the embankment shall
promptly inform the Department of Energy of the findings and of
the emergency procedures formulated for public protection and
remedial action. If adequate procedures cannot be formulated or
implemented, the Department of Energy shall be notified
immediately and then notify the appropriate agencies that other
emergency procedures are required to protect the public;

(5) A sediment control structure or water
retention structure which 1s constructed in such a manner that
it: {1) Rises twenty-five (25) feet or more above the natural
bed of a stream or watercourse as measured from the downstream
toe of the embankment and which does or can impound fifteen (15)
acre—feet or more of water; or, {(2) Rises six (£} feet or more
above the natural bed of a stream or watercourse ag measured from
the downstream toe 0f the embankment and which does or can
impound fifty (50) acre-feet or more of water, is by definition a
dam and is thereby subiject to the provisions of the wWest Virginia
Dam Control Act set forth in Chapter 20, Article 5D of the Code
of West Virginia.

————— (86) Embankment type sediment control or water
retention structures which impound water at an elevation of five
feet (5') or more above the upstream toe of the structure and can
have a storage volume of twenty (20) acre-feet or more; which
impound water at an elevation of twenty feet (20') or more above
the upstream toe of the structure; or which present a hazard to
cocal miners as determined by an MSHA District Manager; shall be
designed, constructed, inspected, and abandoned in accordance
with federal regulations set forth in 30 CFR 77.216. All design
plans, and specifications shall be made a part of the permit
application. 1In addition to these requirements, the following
minimum standards shall be met:

————— {tA) An appropriate combination of principal
and emergency spillways shall be provided to pass safely the
runcff resulting from a one hundred (100) year, twenty-four (24)
hour precipitation event, or & larger event as spe01f1ed by the
Commissioners;

————— (£1B) The embankment shall ke designed,
and-constructed, and maintained with a static safety factor of at

least 1.5 or a spec1f1ed higher safety factor as required to
ensure long-term stability and a seismic factor of safety of 1.2;
and
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—————(111C) Appropriate barriers to control
seepage shall be installed along the conduits that extend through
the embankments.

---------- t39y-Ali-engineering-ingpection-reperts-and-approvais
shatl-be-submitted-te—the-Eommissioner-with-cepites-maintained-aty
er-in-the-vieinity-of;-the-mine-site;-and

—————————— {1iy-Discharge-Structuress--Bischarge-from-sediment
ceptroi-gstruckures;-diversionsy-stream-channei-diversionsy-etesy
shalli-be-eontrolled-by-use-cf-energy-dissipaters;-riprap-channeis
er-other-devices-to-reduce-eresiony-to-prevent-deepening-or
eniargemenﬁAcf—stream~ehanneis—and—te—minimize—disturbance—ef—the
hydretegie-balancer--Bischarge-structures-shaii-be-~designed-using
standard-engineering-proceduress

(ed) Certification.

(1) Prior to any surface mining activities in the

- component drainage area of a permit controliled by a sediment
control structure, that specific structure shall be certified as
to the-design-and-construction in accordance with the plans,
designs, and specifications set forth in the preplan, or in
accordance with as-built plans. If as-built plans are submitted,
the certification shall describe how and to what extent the
construction deviates from the proposed design, and shall explain
how and certify that the structure will meet performance
standards. Such certification shall be submitted on forms
prescriped by the Commissioner. Where an cn-bench sediment
contrcl system is-the-primary-system-£for-the-sediment-eeontrol
eperatienused, such systems shall be constructed and certified in
sections of one thousand (1,000) linear feet or less as measured
from the active pit. This certification shall include a map
showing the exact location of the section being certified.

(2) Design and construction €certification of ncn-
embankment type sediment control structures may be performed by a
registered professional engineer or a licensed land surveyor.

(3) Design and construction €certification of
embankment type sediment control structures may be performed only
by a registered professional engineer or licensed land surveyor
experienced in construction of embankments.

(4) Design and construction €certification of coal
refuse impoundments and embankment type impoundments meeting or
exceeding the size requirements or other criteria of federal MSHA
regulations at 30 CFR 77.216 (a) may be performed only by a
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registered professional engineer experienced in the design and
construction of impoundments.

(de) Inspections.

Inspection by the operator of impoundments, including
sediment control structures, shall be in accordance with the
follewing:

ty--Non-embankment-type-structureg~-shati-be-inapected
upen-compietion-of-censtruction-and-are-otherwisa-exempt-£frem
reguired-inspections+-however;-shoutd-be~examined-andsor
inspacted-pertediecatiys

(21) A gualified registered professicnal engineer or
other gualified professional specilalist, under the dlrection of
the professional engineer, shall inspect each embankment-type
impoundment or sediment control structures provided, that- a

licensed land survevyor may inspect those Impoundments or sediment
control structures which do not meet the size or other criteria
of 30 CFR 77.2i6(a) or Chapter 20, Article 5D, of the Code of
West Virginia, and which are not constructed of coal processing
waste or coal refuse. The professional engineer, licensed land
surveyor, or specialist shall be experienced in the construction

of embPankmentssediment control structures.

(A) Inspections shall be made regularly but not
less than guarterly during construction, upon completion of
construction, and at least yearly until removal of the structure
or release of the performance bond.

{B) The gualified registered professional
engineer or licensed land surveyor shall promptly, after each
inspection, provide to the Commissioner a certified report that
the embankmentsimpoundment or sediment control structure has been
constructed and maintained as designed and in accordance with the
approved preplan. The report shall include discussion of any
appearances of instability, structural weakness or other
hazardous conditions, depth and elevation of any impounded
waters, existing storage capacity, any existing or required
monitoring procedures and instrumentation and any other aspects
of the structure affecting stability.

{CY A copy of the report shall be retained at or
near the mine site. : :

(ef) Examinations. Embankments subject to federal MSHA
regulations at 30 CFR 77.216 must be examined in accordance with
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77.216-3 of said regulaticons. Other embankments shall be
examined at least quarterly by a gualified person designated by
the operator for appearance of structural weakness and other
hazardous conditions. Examination reports shall be retained for
review at or near the operation.

{fg) Maintenance. Prior to Phase 1 bond release, all
sediment control structures shall be cleaned out s0 as to meet
design storage capacity in all areas not revegetated and
stabilized. o

(gh) Abandonment Procedures. _Abandonment and/or removal of
sediment control structures shall not occur until two (2) years
after the last augmented seeding nor less than two (2) years
before final bond release. Minimum reguirements for abandoning
sediment control structures prior to full bond release are as
foliows:

(1) Unless otherwise approved in the reclamation plan,
dugout-type sediment control structures, diversion ditches, and
other non-impounding sediment control structures shall be removed
and the land upon which they are situated shall be regraded and
revegetated in accordance with the reclamation plan. Sediment
control structures approved by the Commissioner as permanent
structures are exempt from these reguirements.

(2) Embankment type sediment dams, embankment type
excavated sediment dams and crib and gablon dams, and all
accumulated sediment behind the dam shall be removed from the
natural drainway. The natural drainway shall be returned as
nearly as practicable to its original profile and cross-section
with the channel sides and bottom rock ripraped up to the top of
the channels banks. The riprap requirement may be waived where
the bottom and sides of the channel consist of bedrock.

{33--Those-structures-to-be-ieft-in-ptace-after-£inal
bond-reteage-shati-be-considered-permanent- and-shaii -ba-teft-in
acesrdance-with-the-fortewing-regquirementss ,

——————————————— fﬁ}——A-request—te-ieave—the—structure—wiii-be—made
on-forms-prescribed-by-the-Commissionexy

——————————————— +By--Fhe-request-witt-contain-a-statement-as-te
the-present-conditions-of-the-impoundments

——————————————— +Ey--The-reguest-wilti-contain-a-statement-signed
by-the-itandowner-and-the-eperator-asserting-that-the-tandewner
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assumes-ati-titapkitity-—for-the-structure-and-witi-inspect-it
pericdicatiyv-and-maintain-it-in-a-safe-conditions-and

——————————————— {By--Any-embankment-type-structure-shalti-have-been
designed-and- censtructed in- aceordance-w:th subsestion-Ss5-of
this-sections - -

{(43) All areas disturbed during abandonment of a
sediment contreol structure shall be seeded and mulched
immediately to stabilize the area.

{(54) Waste material shall be spread over an area within
the permit boundaries in accordance with the following
specifications:

(A} Provisions shall be made for the diversion or
safe passage of surface water concentrating on the land side of
the waste bank.

(B) The waste shall be placed so as nct to
endanger the stability of the stream bank and shall not exceed
three feet (3') in height above the natural ground surface,
except by special design. Special designs shall be submitted
with the drainage plan. The finished surface shall slcpe away
from the edge of the stream or drainway inscfar as feasible.

{C) BSurface of waste shall not be steeper than
two (2) horizontal to one {1) vertical. If the waste is spread
to the edge of the stream bank, the stream side slope ¢f the
waste shall be shaped to join the side slope of the stream bank.

5.5 Permanent Impoundments. A-permanent-—-impoundment-of
water-may-be-ereated;-if-antherized-by-the-Commissioner;—in-the
approved-permit-based-upon-the-folttowing-demenstrationThose
sediment control structures or impounding structures to be left
in place after final bond release shall be considered permanent
and, if authorized.by the Commissioner, may be left in accordance
w1th the following requirements; provided, that a structure which
is subiject to the reguirements of either 30 CFR 77.216 or Chapter
20, Article 5D of the Code of West Virginia, may not be retained
as a permanent impoundment, but shall be reclaimed:

{(a) A request to leave the structure will be made on forms
prescribed by the Commissioner;

{b) The request will contain a statement as to the present
conditions of the structure:
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{c) The request will contain a statement signed by the
landowner and the operator asserting that the landowner assumes
liability for the structiure to the extent provided by state law,
and will maintain it in a safe condition;

(ad) The size and configuration of such impeundmentpermanent
structure will ke adequate for its intended purposes.

(be) The guality cof impeundment-water will be suitable on a
permanent basis for its intended use and, after reclamation, will
meet applicable State and Federal water quality standards, and
discharges-from-the-impoundment will meet applicable effluent
limitations and will not degrade the quality of receiving water
below applicable State and Federal water gquality standards.

(ef) The water level will be sufficiently stable and be
capable of supporting the intended use.

, (dg) Final grading will provide for adequate safety and .
access_for proposed water users. , _

(eh) The impeundmentpermanent structure will not result in
the diminution of the guality and quantity of water utilized by
adjacent or surrounding landowners or agricultural, industrial,
recreational, or domestic use.

(£i) The impoundmentpermanent structure will be suitable
for the approved postmining land use.

————— tgy--The-design-precipitation-event-for-the-spitiways-for-a

permanent-impoundment-wiltl-be-a-£fifty-yvear;-twenty-four-{24j-hour
precipitation-event;-or-such-targer-event-as-the-Commissioner-may
regquires - - . = S
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38-2-6 Biasting. e

6.1 General Requirements. Each operator shall comply with
all applicable state and federal laws in the use of explosives.
A blaster certified by the Department of Energy shall be
responsible for all blasting operations including the
transportation, storage and use of explosives within the permit
area in accordance with the blasting plan.

6.2 Blasting Plan. Each application for a permit, where
blasting 1s anticipated, shall include a blasting plan. The
blasting plan shall explain how the applicant will comply with
the blasting requirements of the Act, these regulations, and the
terms and conditions cof the permit. This plan shall include, at
a minimum, information setting forth the limitations the operator
will meet with regard to ground vibration and airblast, the basis
for those limitations, and the methods to be applied in
controlling the adverse effects of blasting operations.

6.3 Public Notice of Blasting Operations.

{a) At least ten (10) days, but not more than thirty (30)
days, prior to any blasting operations which detonate five (35)
pounds or more of explosives at any given time, the operator
shall publish, a blasting schedule in a newspaper of general
circulation in the county of the proposed permit area. Copies of
the schedule shall be distributed by certified maill to leccal
governments, public utilities and each resident within one-half
{(1/2) mile of the blasting site. Unless blasting will occur on
drainage structures and roads, such structures will be exempt
from the one-half (1/2) mile notification area. The operator
shall republish and redistribute the schedule at least every
twelve (12) months and revise and republigh the schedule at least
ten {10) days, but not more than thirty (30) days, prior to
blasting whenever the area covered by the schedule changes or
actual time periods for blasting significantly differ frcm that
set forth in the pricr schedule. The schedule shall contain at a
minimum:

{1) MName, address and telephone number of the
operator;

{2) Identification of. the specific areas in which
blasting will take place;

(3) Dates and times when explosives are to be
detonated;

i08




Title 38
CSR 2 .
Section 6 '

(4) Methods to be used to control access to the
blasting area; and

(5) Types and patterns of audible warning and all clear
signals to be used before and after blasting.

(b) Surfaece-blasting-activities-inecident-te-undergreund
ccal-mining-are-net-subjeet-to-the-reguirements-of-paragraph-{ajy
ef-thigs-subsection-se-ieng-as-ali-lccalt-governments-and-residents
er-owners-of-dwellings-eor-gtructures-ieccated-within-one-hat¥f
t1#/2y-mile-of-the-blasting-area-are-notified-in-writing-by-the
eperater-approximately-twenty-four-{24jr-hours-prior-te-any
aurface-klastSurface blasting activities incident to underground
coal mining are not subject to the requirements of paragraph (a)
of this subsection so long as all local governments and residents
or owners of dwellings or structures located within one-half
(1/2) mile of the blast site are notified in writing by the
operator of proposed. times and locations of the blasting o
~operation. Such notice of times that blasting is to be conducted
may be announced weekly, but in no case less than twenty-four
"(24) hours before the blasting will occur.

6.4 Blast Record.

(a) A blasting log book formatted in a manner prescribed by
the Commissioner shall be kept current daily and made available
for inspection at the site by the Commissioner and upon written
request by the public.

(b} The blasting log shall be retained by the operatcr for
three (3) years.

{c) The blasting log shall, at a minimum, contain the
following information:

(1) Name of permittee, operator or other perscn
conducting the blast;

(2) Location, date and time of blast;

(3) Name, signature and certification number of
blaster-in-charge;

(4) Identification of nearest structure not owned or
leased by the operator and direction and distance, iIn feet, to
such structure;

(5) Weather conditions;
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(6) 7Type cf material blasted;

(7) Number of holes, burden and spacing;
(8) Dlameter and depth of holes;

{9) Types of explosives used;

{10) Weight of explosives used per hole;
(1l) Total weight of explosives used;

(12) Maximum weight of explosives detonated within any
eight (8) millisecond period;

{13) Method of firing and type of circuit;
{14) Type and length of stemming;
(15) If mats or other protections were used;

{(16) Type of delay detonator used and delay periods
used;

{17) Seismograph records and air blast records shall
include but not be limited to:

{A} Selsmograph and air blast reading, including
exact location, date, and time of reading and its distance from
the blast;

{B) Name of person and firm taking the readings;

{C) Name of perscn and firm analyzing the record,
where analysis is necessary;

(D) Type of instrument, sensitivity and

(18) Sketch of delay pattern te include the entire
blast pattern and all decks; and

{20) Reasons and conditions for unscheduled blasts.
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6.5 Blasting Procedures.

{(a) All blasting shall be conducted during daytime hours,
between sunrise and sunset; provided, that the Commissioner may
specify more restrictive time periods based on public regquests or
other consideration, including the proximity to residential
areas. No blasting shall be conducted on Sunday. Blasting shall
not be conducted at times different from those announced in the
blasting schedule except in emergency situations where rain,
lightning or other atmospheric conditions, or operator or public
safety requires unscheduled detonations. Blasting shall be
conducted in such a way s¢ as to prevent injury to persons,
damage to public.or private property cutside the permit area,
adverse impacts on any underground mine, and change in the course
channel, or availability of surface or groundwater outside the
permit area.

(b) Safety precautions:

(1) Three (3) minutes prior to blasting, a warning
signal audible to a range of one-half (1/2) mile from the blast
site will be given. This preblast warning shall consist of three
(3} short warning signals of five (5) seconds duration with five
(5) seconds between each signal. O©One (1) long warning signal of
twenty (20) seconds duration shall be the "all clear" signal.
Each person in the permit area, and each person who resides or
regularly works within one-half (1/2) mile of the permit area
shall be notified of the meaning of these signals;

(2) All approaches to the blast area shall be guarded
against unauthorized entry prior to and immediately after
blasting;

(3) All charged holes shall be guarded and posted
against unauthorized entry; and

{(4) The certified blaster shall be accompanied by at
least one other person at the time of firing of the blast.

{c) Airblast Limits:
(1) Airblast shall not exceed the maximum limits
listed below at the location of any dwelling, public buildings,

school, church, or community or institutional building outside
the permit arear-exceph-operaticnai-faciiities-of-the-mine.
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Lower frequency limit of measuring maximum level, in
system in Hz (7 3 dB) db

0.1 Hz or lower —--flat response 1 134 peak.

2 Hz or lower -- flat response 133 peak.

& Hz or lower ---flat response 129 peak.

C-weighted--slow response 1 105 peak dBC.

1 Only when approved by the Commissioner

{2) 1If necessary to prevent damage, the Commissioner
may specify lower maximum allowable airblast levels for use in
the vicinity of a specific blasting operation.

{3} Monitoring. The operator shall conduct periodic
monitoring to ensure compliance with the airblast standards. The
Commissioner may reguire airblast measurement of any or all
blasts and may specify the locations at which such measurements
are taken. The air bklast measuring systems used shall have an
upper-end flat-frequency response of at least 200 Hz.

{d) Flyrock, including blasted material, shall not be cast
from the blasting site more than half way to the nearest dwelling
or other occupied structure, beyond the area of control specified
in paragraph (e) of this subsection, andor in no case beyond the
bounds of the permit area.

(e) Access to the blast area shall be controlled against
the entrance of livestock or unauthorized personnel during
blasting and for a period thereafter until an authorized person
has reasonably determined:

(1) That no unusual circumstances exist such as
imminent slides or undetonated charges, etc.; and

(2) That access to and travel in or through the area
can be safely resumed. - : , .

(f) At the request of the Commissioner,the operator shall
monitor air blast levels using an instrument with an upper-end
fiat-frequency response of at least 200 Hz.

(g) Blast design.

(1) An anticipated blast design shall be submitted 1if
blasting operations will be conducted within:
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(A) 1,000 feet of any building used as a
dwelling, public building, school, church, or community or
institutional building outside the permit area; or

(B) 500 feet of an active or abandoned
underground mine.

. {2) The blast design may be presented as part of a
permit application or at a time, before the blast as approved by
the Commissioner. :

(3) The blast design shall contain sketches of the
drill patterns, delay periods, and decking and shall indicate the
type and amount of explosives to be used, critical dimensions,
and the location and general description of structures, including
protected structures, to be protected, as well as a discussion of
design factors to be used, which protect the public and meet the
applicable airblast, flyrock, and ground-vibration standards.

(4) The blast design shall be prepared and signed by a
certified blaster. - :

(5) The Commissioner may require changes to the design
submitted. _

(h}) ©No blasting within five hundred (500) feet of an
underground mine not totally abandoned shall be permitted except
with the concurrence of the Department of Energy, the operator of
the underground mine and MSHA. The Commissioner may prohibit
blasting on specific areas where it is deemed necessary for the
protection of public or private property or the general welfare
and safety of the public.

(i) The operator may use the following scaled distance
formulas to determine the allowable maximum weight of explosives
(lbs) to be detonated in any eight millisecond period without
seismic monitoring:

Formula . Distance in Feet from the Blasting
Site to the Nearest Protected
Structure
W = (D/50)2 0 - 300 feet
W = (D/55)2 301 - 5,000 feet
W = (D/65)2 5,001 feet or greater
W Welght of explosives in pounds

()

D Distance to the nearest structure
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{j) The scaled distance formulas need not be used if a
seismograph measurement at the nearest protected structure is
recorded and maintained for every blast. The peak particle
velocity in inches per second in any one of the three mutually
perpendicular directions shall not exceed the following values at
any protected structure:

Seismograph Measurement - - -Distance to the Nearest
Protected Structure

1.25 0 - 300 feet
1.0 301 - 5,000 feet
0.75 5,001 feet or greater

(k) The Commissioner may require a seismograph recording of
any or all blasts based on the physical conditions of the site in
order to prevent injury to persons or damage to propertvy.

(1) The maximum allowable ground vibration as provided in
paragraphs (1) and (j) of this subsection shall be reduced by the
Commissioner, if determined necessary to provide damage
protection.

(m) The maximum airblast and ground-vibration standards of
Paragraphs (c) and (3) of this Section shall not apply at the
following locations: '

{1) At structures owned by the permittee and not
leased to another person.

{2) At structures owned by the permittee and leased to
another person, if a written waiver by the lessee is submitted to
the Commissioner before blasting.

6.6 Varitance Blasting Control for Other Structures

(a) The-Commismgioner-may-grant-a-writkten-variance-from
paragraphs-{iy-and-{t3+-ef-Subsection-6-5-0f-this-Section-for-aii
gtructures~other-than-protected-structures-provided-alti-~of-the
foliowing-eriterta-are-maks

—————————— {1y--The-Permittee-sbtaing-a-waiver-frem-the-owner-and
when-approepriate-the-operater-of-said-structures

——————— {2y--The-Permittee-submits-a-biasting-pian-detaiiing
maximum-iimits-for-ground-vibrations-te-be-used-£for-these
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struetnres-with-suppeorting-decumentation-demonstrating-such
struectures-are-protecteds - - L : -

—————————— {3¥--Fhe-permittee-shaii-cbtain-the-approvai-of-the
pretective-measures-pby-the-owner-ecf-the-structures

—————————— {t4y--The-permittee-shati-obtain-apprevai-of-the

lasting-pian-by-the-CemmissienersAll other structures in the
vicinity of the blasting area which are not defined as protected
structures at subsection 2.87 of these regulaticons shall be
protected from damage by establishment of a maximum allowable
1imit on ground vibration, specified by the operator in the
blasting plan and approved by the Commissioner.

(b) The variance-grantedplan submitied under this 7
subsection shall not reduce the level of protection for cther
structures otherwise provided for in these regulations.

6.7 Certified Blasting Personnel. Each person responsible
" for blasting operations shall be certified. Each certified )
blaster shall have proof of certification either on his person or
on file at the permit area during blasting operations. Certified
blasters shall be familiar with the blasting plan and blasting
related performance standards for the operation at which they are
working.

6.8 Preblast Survey.

(a) At least thirty (30) days prior to beginning of
blasting operations, the operator shall inform in writing all
residents or owners of manmade dwellings or structures located
within one-half (1/2) mile of the permit area on how to reguest a
preblast survey. For-purpeses-of-this-sectieny-drainage
structures;-hauvirsade-and-aceess-reads-are-net-eonsidered-part-ef
the-permit-area-uniess-blasting-is-necessary-fer-constructiens
Reguirements for a preblasting survey shall be the following:

(1) Upon a written request to the Commissioner by a
resident or owner of a manmade dwelling or structure that is
located within one-half (1/2) mile of the permit area, the
operator shall conduct a preblast survey of the dwelling or
structure and submit a report of the survey to the Commissioner.
If a structure is added to or renovated subseguent to a preblast
survey, a survey of such additions and/or renovation shall be
performed upon request of the resident or owner.

(2) The operator shall conduct the preblast survey in
such a manner which will determine the condition of the dwelling
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or structure, and to document any preblasting damage and to
document other physical factors that could reasonably be affected
by the blasting. Assessments of the preblasting condition of
structures such as pipes, cables, transmission lines, wells and
water systems shall be based on the exterior or ground surface
conditions and other readily available data. Special attention
shall be given to the preblasting condition of wells and other
water systems.

{3) A written report of the survey shall be prepared
and signed by the person or persons approved by the Commissioner
who conducted the survey. Copies of the report shall be provided
to the person reguesting the survey and to the Commissicner.

{(4) Surveys requested more than ten (10) days before
the planned initiation of blasting shall be completed before
blasting operations begin.

{5) Any person who requests a survey who disagrees with
the results of the survey may submit a detaliled description of
the specific areas of disagreement.
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38-2-7. Premining and Postmining Land Use.

7.1 General. In addition to the regquirements of Sectlion 10
of the Act, the following reguirements for postmining land use
gshall be applicable:

(a) All areas disturbed by surface mining operations shall
be restored in a timely manner to conditiens that are capable of
supporting those land uses which they were capable of supporting
prior to any mining.

(b) The premining uses of land to which the postmining land
use is to be compared shall be those uses which the land
previously supported where the land has not been previously mined
and has been properly managed.

(¢) The appropriate postmining land use for land that has
been previously mined and not reclaimed shall be determined on
the basis of the land use .that existed prior to any mining. If
the land cannot be reclaimed to the land use that existed prior
teo any mining, the appropriate postmining land use shall be
determined on the basis of the highest and best use that can be
achieved and which is compatible with surrounding undisturbed
areas.

(d) The postmining land use for land that has received
improper management shall be determined on the basis of the
premining use of surrounding lands that have received proper
management.

{e) If the premining use of the land was changed within
five (5) years of the beginning of mining, the comparison of
postmining use to premining use shall include a comparison with
the historic use of the land as well as its use immediately
preceding mining.

(f) An application for a permit shall contain a narrative
description of land capability and productivity which analyzes
the premining land-use description required in 22A-3-10(a)(2) of
the Act. Productivity shall be determined by yield data or
estimates from similar sites based on current data from USDA or
state agricultural universities or state agricultural agencies.

7.2 Land Use Categories. Land use is categorized in the
following groups: ~ - = = - -

(a) Heavy Industiry. Manufacturing facilities, power
plants, airports or similar facilities;
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(b) Light Industry and Commercial Services. Qffice
buildings, stores, parking facilities, apartment houses, motels,
hotels or similar facilities;

{c) Public Services. Schools, hospitals, churches,
libraries, water treatment facilities, solid waste disposal
facilities, public parks and recreation facilities, major
transmission lines, major pipelines, highways, underground and
suzface utilities and other servicing structures and
appurtenances;

(d) Residential. Single and multiple-family housing (other
than apartment houses) with necessary support facilities.
Support facilities may include commercial services Iinceorporated
in and comprising less than five percent {5%) of the teotal land
area of housing capacity, associated open space and mincr vehlicle

parking and recreation facilities supporting the housing;

{e) Crepland. Land used primarily for the production of
cultivated and close-growing crops for harvest alone or in
assocliation with sod crops. Land used for facilities in support
of farming operations are included;

(f) Rangeland. Includes rangelands and forestlands which
support a cover of herbacecus or scrubby vegetation suitable for
grazing or browsing use;

(g) Hayland or pasture. Land used primarily for the long-
term production of adapted, demesticated forage plants to be
grazed by livestock or cut and cured for livestock feed;

{h) Forestland. Land with at least a twenty-five percent
(25%) tree canopy or land at least ten percent (10%) stccked by
forest treés Of any size, including land formerly having had such
tree cover and that will be naturally or artificially reforested;

{1} Commercial Wocdland. Where forest cover is managed for
commercial production cf timber products;

(j) Impoundmentes of water. Land used for storing water for
beneficial uses such as stock ponds, irrigation, fire protection,
recreation or water supply;

(k) Fish and wildlife habitat and recreation lands.
Wetlands, fish and wildlife habitat, and areas managed primarily
for fish and wildlife or recreation; or
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(1) Combined uses. Any appropriate combination of land
uses where one land use is designated as the primary land use and
one or more other land uses are designated as secondary land
uses.

7.3 Criteria for Approving Alternative Postmining Use of
Land. '

(a) Changing from one land use category before mining to
another category after mining constitutes an alternative
postmining land use. An alternative postmining land use may be
approved by the Commissioner after consultation with the
landowner or the land management agency having jurisdiction over
state or federal lands if the following criteria are met:

(1) There is a reasonable likelihood for achievement
of the proposed use;

(2) The use does not present any actual or prcbable
hazard to the public health or safety or threat of water
diminution or pollution; and

(3) The proposed postmining use is not:

{(A) Impractical or unreasonable;

(B) Inconsistent with applicable land use
policies or plans; '

(C) Going to involve unreascnable delays in
implementation; or

(D) In violation of any applicable law.
(b A change in postmining land use during mining shall be

done in accordance with paragraph (a) of this subsection and in
accordance with subsection 3.287 of these regulations.
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38-2-8. Fish and Wildlife Considerations.

8.1 Protection of Fish, Wildlife and Related Environmental
Values. . - ”

(a) The operatcr shall, to the extent possible using the
best technology currently available, minimize disturbances and
adverse impacts on fish, wildlife, and related environmental
values and shall achieve enhancement of such resources where
practicable. By - - :

(b) No surface mining activity shall be conducted which is
likely to jeopardize the continued existence of endangered or
threatened species or which are likely to result in the
destruction or adverse modification of designated critical
habitats of such species in violation of the Endangered Species
Act (16 U.S5.C. 1531 et seq.). The operator shall promptly report
to the Commissioner any statée or federally listed endangered or
threatened species within the permit area of which the operator
becomes aware. Upon notification, the Commissioner shall consult
with appropriate State and Federal fish and wildlife agencies
and, after consultation, shall identify whether, and under what
conditions, the operator may proceed.

(c) No surface mining activity shall be conducted in a
manner which would result 'in the unlawful taking of a bald or
golden eagle, its nest, or any of its eggs. The coperator shall
promptly report to the Commissioner any golden or bald eagle nest
within the permit area of which the operator becomes aware. Upon
notification, the Commissioner shall consult with the U. 5. Fish
and Wildlife Service and also, where appropriate, the State fish
and wildlife agency and, after consultation, shall identify
whether, and under what conditions the operator may proceed.

(d) Nothing in this chapter shall authorize the taking of
an endangered or threatened species or a bald or golden eagle,
its nest, or any of its eggs in violation, of the Endangered
Species Act of 1873, as amended, 16 U.S5.LC. 1531 et seqg., or the
Bald Eagle Protection Act, as amended, 16 U.S.C. 668 et seq.

{(e) Each operator shall, to the extent possible using the
best technology currently available:

{l) Ensure that electric powerlines and other
transmission facilities used for, or incidental to, surface
mining activities on the permit area are designed and constructed
to minimize electrocution hazards to raptors, except where the
Commissioner determines that such reguirements are unnecessary; .
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(2) Locate and operate haul and access roads sc as to
avold or minimize impacts on important fish and wildlife species
or other species protected by State or Federal law;

(3) Design fences, overland conveyors, and other
potential barriers to permit passage for large mammals, except
where the Comnmissiconer determines that such reguirements are

unnecessary;_and

(4) Fence, cover, or use other appropriate methods to
exclude wildlife from ponds whilch contain hazardous
concentrations of toxic-forming materials.

8.2 Habkitat Development:

(a) The operator shall avoid disturbances to, enhance where
practicable, restore, or replace, wetlands, and riparian
vegetation along rivers and streams and bordering ponds and
lakes. Surface mining activities shall avoid disturbances to,
enhance where practicable, or restore, habitats of unusually high
value for fish and wildlife.

{(b) Where fish and wildlife habitat is to be a postmining
land use, the plant species to be used on reclaimed areas shall
be selected on the basis of the following criteria:

(1) Their proven nutritional value for fish or
wildlife. o

{(2) Thelr use as cover for fish or wildlife.

(3) Their ability to support and enhance fish or
wildlife habitat after the release of performance bonds. The
selected plants shall be grouped and distributed in a manner
which optimizes edge effect, cover, and other benefits to fish
and wildlife. ;

(¢) Where cropland is to be the postmining land use, and
where appropriate for wildlife and crop-management practices, the
operator shall intersperse the fields with trees, hedges, or
fence rows throughout the harvested area to break up large blocks
of monoculture and to diversify habitat types for birds and other
animals.

(d) Where residential, public service, or industrial uses

are to be the postmining land use, and where consistent with the
approved postmining land use, the operator shall iIntersperse
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reclaimed lands with greenbelts utilizing specles of grass,
shrubs, and trees useful as food and cover for wildlife,
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38-2-9. Revegetaticn.

5.1 General Reguirements.

(a) Each surface mine operator shall establish on all
regraded areas and all other disturbed areas a diverse, effective
and permanent vegetative cover of the same seasonal variety
native to the area of disturbed land, or introcduced species that
are- compatible with the approved postmining land use.

{b) The established vegetative cover shall be capable of
stabilizing the scoil from erosion.

(c¢) The established vegetative cover shall be capable of
regeneration and plant succession.

{d) Revegetatlon efforts will be kept concurrent with the
mining operatlon as mining and backfilling progresses and shall
be carried cut in a manner that encourages a prompt vegetative
cover and rapid recovery of productivity levels compatible with
the approved postmining land use.

(e) A temporary vegetative cover shall be established as
contemporaneously as practicable with backfilling and grading
until a permanent vegetative cover can be established. At a
minimum, a temporary or permanent vegetative cover shall be
established by the end of the first growing seascn and a
permanent vegetative cover shall be established by the end of the
second growing season.

9.2. Revegetation Plan. A complete revegetation plan shall
be made a part of each permit application. The revegetation plan
shall be developed in a manner which is compatible with the
following reguirements:

(a) Plant species and seed mixtures that will give a quick,
permanent vegetative cover and enrich the soil will be given
priority. Plant species and seed mixtures shall be considered of
the same seasonal variety when they consist of a mixture of
species of equal or superior utility as compared with the
seasonal utility of naturally-occurring vegetation. All
revegetation mixtures must include at least one herbaceous legume
speclies,

{(b) All species shall be compatible with the plant and
animal species of the region and the approved post mining land
use.
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{c) All species shall comply with state and federal seed,
poisonous and noxious plant, and introduced species, laws and
rules and regulations.

{(d) If both the premining and postmining land uses are
cropland, planting of the crops normally grown will meet the
requirements of paragraph (a) of this subsection.

{e) The revegetaticn plan shall contain a statement
asserting that rills and gullies which form in areas that have
been regraded and topsciled and which disrupt the approved
postmining land use, interfere with the reestablishment of the
vegetation cover, or cause or contribute to a violation of
applicable water gquality standards will be filled, regraded,
stabilized, topsciled, and reseeded or replanted.

{f) The revegetation plan shall specify that the operator
will rapidly establish temporary vegetation cover on disturbed
and regraded areas around sediment contreol structures, haulage
ways, stockpiles, stcocrage areas, and other areas where excessive
ercsion is likely to occur. Immediate seeding of approved
annuals and biennials on such areas shall be considered as a
means for achieving temporary vegetative cover only.

{g) A planting plan shall be made a part of.the
revegetation plan and shall contain the following:

{1} A prediction cof the minescil character based on
overburden analysis, soil analysis, and other available
information;

{2Z) The proposed treatment to neutralize aclidity;

(3) The method of mechanical seed bed preparation;

{4) The application rates and analysis of
fertilization;

-{5) The application rates and types of mulch:;
{6) The application rates and species of perennial
vegetation including herbaceous and woody plants in accordance
with the Handbook or other appropriate sources;

{(7) The areas to be planted or seeded to trees and
shrubs;

{8) The land use cobjective; and
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(89) A maintenance schedule.

(h) Alternative species of trees, shrubs, grasses, legumes,
or vines may be substituted for native species if approved by the
Commissioner. Use of substitute species may be approved on the
basis of the following:

(1) The species are compatible with the plant and
animal species of the region and are necessary to and compatible
with achieving the approved postmining land use; and

(2) The species meet the requirements of applicable
state and federal seed, poiscnous and noxiocus plant, or
introduced species laws and regulations.

(i) The vegetation plan shall contain a plan for soil
treatment and amendments which meet the following minimum
standards:

- (1) 600 lbs/ac of 10-20-10 or 10-20-20. fertilizer..
Alternative rates and fertilizer analysis based on soll analysis
performed by a gqualified soils laboratory may be substituted.

(2) Lime shall be required where soill pH is less than
5.5. Lime rates shall be such that a uniform soil pH of 6.0 will
be achieved.

{3) Mulch Specifications: Mulch shall be used on all
disturbed areas. Approved materials and minimum rates to be
applied are as follows:

Material Rate/Acre

Straw or hay 1 1/2-2 tons materials may be
anchored with asphalt emulsion
or other techniques approved by
the Commissioner.

Wood Fiber or T
Wood Cellulose 1,000 lbs.

Shredded Bark 50 cubic .yards
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Adhesives or tackifiers may be used with wood fiber or wood
cellulose at the rates indicated in the following table:

Minimum Rate/Acre for Wood Fiber or Wood Cellulose

Material .- --- Rate/Acre

Genaqua 743 _ _.. ___.25 gallons 500 lbs.

Cuéésol AK or HA | 7 o Eﬁiggiloné o 500 lbs.

Aerospray 70 . 25 gallons 200 lbs.
(J) 1In implementing the revegetation plan, the operator

shall take into consideration the character of the minesoil.
Factors to be considered are the following:

(1) Fertility;

{2) Stoniness;

{3) Texture;

{4) Steepness of slope;

(5) Standard field and laboratory overburden analysis;

and

{6) Premining overburden analysis.

(k) Minesoils which have a demonstrated history of acidity
or other chemical parameters which may limit vegetative success
shall be analyzed by a qualified soils laboratory. The results
of such analysis shall be made a part of the final planting plan.

3.3. Standards for Evaluating Vegetative Cover.

(2a) The planting plan may be amended or modified prior to
implementation to reflect the results of analyses of mine soils
and to make minor adjustments to application rates and species
composition. Any amendments or modifications which reflect major
changes in seeding or planting rates and species composition
shall be submitted as a permit revision.

{b) Final Planting Report. A final planting plan report
shall be submitted to the Commissioner within sixty (60) days
after Phase 1 bond reductlions. The report shall contain the
actual acreage planted, application rates of soil amendments,
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seed and seedlings mixtures and rates. Where tree plantings are
a part of the revegetation plan, the report may reflect only
grasses and lequmes with a subsegquent and separate report to be
filed after the tree plantings are completed during the
appropriate planting season.

(c) Time for Inspection. Prior to the recognized spring
and fall planting seasons, the operator shall review all areas
which were seeded and/or planted during previous ‘planting-
seasons. The operator shall then cause those areas deficient in
vegetative cover to be retreated (graded, seeded, planted,
mulched, limed, etc.) to establish the required level of
vegetation success. Where-tree-piantings-are-a-part-of-the
revegetation-piany-the-report-may-refiect-oniy-grasses-and
iegumes-with-a-subseguent-and-separate-report-to-be-fited-after
the-tree-plantings-are-cempieted-during-the-appropriate-pianting
seasens

(d) Not less than two (2) years following the last date of
augmented seeding, the Commissioner shall conduct a vegetative
inspection to determine that applicable standards for vegetative
success have been met. In evaluating vegetative success, the
Commissioner shall use a statistically valid sampling technique
with a ninety (90) percent statistical confidence interval from
the Handbook. An inspection report shall be filed for each
inspection and when the standard is met, the Commissioner shall
execute a Phase II bond release.

(e) After five (5) growing seasons following the last
augmented seeding, planting, fertilization, revegetation, or
other work, the operator may reguest a final inspection and final
bond release. Upon receipt of. such reguest, the Commissicner
shall conduct a final vegetative evaluation using approved,
statistically valid sampling technigues. A final report shall be
filed and if the applicable standards have been met, the
Commissioner shall release the remainder of the bond. Ground
cover, production, or stocking shall be considered egual to the
approved success standard when they are not less than 90 (ninety)
percent of the success standard.

(f) Where the post mining land use requires legumes and
perennial grasses, the operator shall achieve at least a ninety
(90) percent ground cover and a productivity level as set forth
in the Handbook during any two years of the responsibility period
except for the first year. Substandard areas shall not exceed
one-fourth (1/4) acre in size nor total more than ten (10)
percent of the area seeded. Exceptions to this standard may be
authorized by the Commissioner based on the following:
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{1} For areas to be developed for industrial cor
residential use less than two (2) years after regrading is
completed, the ground cover of living plants shall not be less
than reguired to control erosion.

{(2) For areas to be used for cropland, the success of
crop production from the mined area shall be equal to or greater
than that of the approved standard for the crop being grown over
last two (2) consecutive growing seasons of the five growing
season liability periocd. The applicable five growing season
periocd of responsibility for revegetation shall commence at the
date of initial planting of the crop being grown.

{(g) On areas tc be developed for forestland and/or wildlife
use, success cf vegetation shall be determined on the basis of
tree and shrub survival and ground cover. Minimum standards for
woody plants shall be seventy percent (70%) ground cover of
legumes and perennial grasses, and four hundred £ifty {450} trees
{including volunteer tree species) and/cr planted shrubs per acre
for.the growing season of the last vear of the responsibility
period. L el L

Substandard areas shall not exceed cne-fourth (1/4) acre in
size nor total more than twenty percent (20%) of the area seeded
or planted. Provided, that where a wildlife planting plan has
been approved by a professicnal wildlife bioleogist and proposes a
stocklng rate of less than four hundred fifty (450) trees or
shrubs per acre the standard for grasses and legumes shall meet
those standards contained in paragraph (f) of this Subsectiocn.
At the time of final bond release, at least eighty (80) percent
of all trees and shrubs used to determine revegetation success
must have been in place for at least sixty (60) percent of the
applicable minimum period of responsibility. Trees and shrubs
counted in determining such success shall be healthy and shall
have been in place for not less than twc {2) growing seasons.

{h)} Forest resource conservation standards for commercial
reforestation operations are as follows:

(1) The area shall have a minimum stocking of six
hundred (600) trees per acre;-

(2) A minimum of seventy-five percent (75%) of
countable trees shall be commercial tree species as reflected in
the approved planting plan;

{3) A request for bond release shall be approved by
the Commissioner if the tree survival is equal to or greater than .
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four hundred fifty (450) trees per acre and there is seventy
percent (70%) herbaceous cover during the growing season of the
last year of the responsibility period; and

{2) At the time of final bond release, at least eighty
{80) percent of all trees and shrubs used to determine
revegetation success must have been in place for at least sixty
(60) percent of the applicable minimum period of responsibility.
Trees and shrubsg counted in determining such ‘success shall be
healthy and shall have been in place for not less than twe ([(2)

growing seasons.
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38-2-10 Prime Farmlands.

10.1. Identification of Prime Farmlands.

(a) Each permit application shall include the results of a
reconnaigsance inspection to determine whether or not all or part
of the permit area is prime farmland. All or any part of a
proposed permit area may be designated by the Commissioner as
prime farmland on the basis of a reconnaissance inspection, soll
surveys, and other required information submitted as part of a
permit application. For the purposes of this section, said
surveys shall mean surveys developed in accordance with standards
of the National Cooperative Soil Survey which includes the
procedures set forth in the U. S. Department of Agriculture
Handbook 436 (Soill Taxonomy) and 18 (Soil Survey).

(b) The requirements for said surveys may be waived by the
Commissioner if the applicant can demonstrate that a basis exists
for making a negative determination of prime farmland.

10.2. Negative Determination of Prime Farmland.

(a) Land within the proposed permit area shall not be
considered as prime farmland where the applicant can demonstrate
one or more of the following situations:

(1) No land within the proposed permit boundaries have
been historically used for cropland. For purposes of prime
farmland determinations, historically used for cropland means:

(A) Lands that have been used for cropland for
any five (5) years or more out of the ten (10) years immediately
preceding the acgquisition, including purchase, lease, or option,
of the land for the purpese of conducting or allowing through
resale, lease or option the conduct of surface cocal mining and
reclamation operations;

(B) Lands that the Commissicner determines, on
the basis of additional cropland history of the surrounding lands
and the lands under consideration, that the permit area 1is
clearly cropland but falls outside the specific five (3) years in
ten (10) criterion, in which case the regulations for prime
farmland may be applied to include more years to cropland history
only to increase the prime farmland acreage to be preserved; or

(C) ©Lands that would likely have been used as

cropland for any five (5) out of the last ten (10) years,
immediately preceding such acguisition but for the same fact of
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ownership or control of the land unrelated to the productivity of
the land. : o

(2) The slope of all land within the permit area is
ten percent (10%) or greater;

{(3) Other factors exist, such as a very rocky surface,
or the land is freguently flocded during the spring or fall
season more often than once in two (2) years, which clearly
places all land within the area outside the purview of prime
farmland; or )

(4) A written determination based on soll surveys and
other scientific findings made by a qualified person other than
the applicant that land within the proposed mining area deoes not
meet the requirements for prime farmlands. The soil survey shall
be of the detail used by the U. S. Soil Conservation Service for
- operational conservation planning and shall contain at a minimum
- a description of soil mapping units, pH, soil horizon depths and
soil densities. i

10.3. Plan for Restoration of Prime Farmland.

(a) The applicant shall propose a plan for the mining and
restoration of any prime farmland within the proposed permit
area. This plan shall be made a part of the permit application
and shall be the basis for determining the technological
capability of the applicant to restore prime farmlands. The plan
shall include:

(1) A soil survey of the original undisturbed soil
profile showing the depth and thickness of each ¢f the soll
horizons that collectively constitute the root zone. The scolil
survey shall be of the detail used by the U. S. Soil Conservation
Service for operational conservation planning and shall contain,
at a minimum, a description of soil mapping units, pH, soil
density, and the depth and thickness of each so0il horizon;

- (2) The proposed types of equipment and methodclogy to
be used for removal, storage, and replacement of the soil in
accordance with Subsection 10.4 of this section;

(3) The location of areas to be used for the separate
stockpiling of the soil horizons and plans for soill stabilization
before redistribution;

(4) The use of topsoil substitutes may be approved by
the Commissioner on the basis of scientific information provided
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by the applicant that the substitute material is suitable for the
proposed postmining land use. Such information shall be made a
part of the permit application;

{5) Plans for seeding and/or planting the regraded
area and the conservatlon practices proposed to control erosion
and sedimentation during the first twelve (12) months after
regrading is completed;

{(€) Scientific data from comparable areas that
demonstrate that the applicant will achieve, within a reasonable
perlod of time, eguivalent or higher levels of yvield after mining
as exlisted before mining; and

{7) Information regarding productivity prior to
mining, including the average yield of food, fiber, forage or
wood products obtained under a high level of management.

10.4. Special Reguirements.

{a) For all proposed mining coperations on prime farmlands,
the applicant shall meet the following special requirements:

(1} All scil horizons to be used in the reconstructlen
of the soil shall be removed and stockpiled befere drilling,
blasting, or mining. Where removal of soill horizons result in
erosion that may cause air and water pollution, the application
shall specify methods or treatment to control erosion of exposed
cverburden. The application shall describe procedures to be used
to:

{A) Remove separately the entire A horizon or
cther suitable soil materials which will be used to create a
final soil having a greater productive capacity than that which
existed prior teo mining. Such operations will be carried out in
a manner that prevents mixing or contaminaticn with other
material before replacement;

- .= (B} Remove separately the B horizon <¢f the
natural soil or a combination of B horizon and underlying C
horizon or other suitable socil material that will create a
reconstructed root zone of greater productive capacity than that
which existed prior to mining. Such operations shall be carried
out in a manner that prevents mixing or contamination with other
materlal; and '

(C}) Remove separately the underiying C horizons
or other strata, or a combination of such heorizons or other
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strata to be used instead of the B horizon that are of greater
thickness and that c¢an be shown to be more favorable for plant
growth than the B horizon, and that when replaced will create in

the reconstructed soil a final root zone of greater depth and
quality to that which existed in the natural soil.

(b) If stockpiling of soil horizons is necessary, the A
horizon and B horizon shall be stored separately from each other.
The stockpiles shall be sited within the permit area at a
suitable location where they will not be disturbed or exposed to
excessive erosion by water or wind before the stockpiled horizons
can be redistributed on the regraded surface. Stockpiles in
place for more than thirty (30) days shall be protected from
erosion.

(c) Soil Replacement.

(1) Scil reconstruction specifications established by
the U. S. Soil Conservation Service shall be based upon the
standards of the National Cooperative Soil Survey and shall
include, as a minimum, physical and chemical characteristics of
reconstructed soils and soil descriptions containing soil-horizon
depths, soil densities, soil pH, and other specifications such
that constructed soils will have the capability of achieving
levels of yield equal to, or higher than, those of nonmined prime
farmland in the surrounding area.

(2) The minimum depth of soil and substitute socil
material to be reconstructed shall be forty-eight (48) inches, or
a lesser depth equal to the depth to a subsurface horizon in the
natural soil that inhibits or prevents root penetration , or a
greater depth if determined necessary to restore the original
soil preductivity capacity. 8Scil horizons shall be considered as
inhibiting or preventing root penetration if their physical or
chemical properties or water-supplying capacities cause them to
restrict or prevent penetration by roots of plants common to the
vicinity of the permit area and if these properties or capacitles
have little or no beneficial effect on soil productive capacity.

(3) The operator shall replace and regrade the soil
horizons or other root-zone material with proper compaction and
uniform depth.

{4) The operator shall replace the B horizon, C
horizon, or other approved substitute material to the thickness
needed to meet the reguirements of subparagraph (2) of paragraph
(¢) of this subsection.
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{5) The operator shall replace the topsoil cor other
approved substitute materials as the final surface soil laver.
This surface soil layer shall egual or exceed the thickness of
the original surface soil layer, as determined by the soil
survey. | '

{(d) Apply nutrients and scil amendments as needed to
establish guick vegetative growth.

{e)} In those areas where the B or C horizons were not
removed but may have been compacted or otherwise damaged during
the mining operation, the operator shall engage in deep tilling
or other appropriate means to restore premining capabilities.

10.5. Revegetation. Each person who conducts surface coal
mining and reclamation operations on prime farmland shall meet
the following revegetation requirements during reclamation:

{a) Fellowing scil replacement, the operator shall
establish a vegetative cover of the type and in the manner set
forth in the approved permit. Seeding and/or planting shall be
accomplished during the next period for favorable planting
conditions. Suitable mulch and other soil stabilizing practices
shall be used on all areas; and

(b} Within the time period specified in the permit, but not
more than ten (10) years after completion of backfilling and
rough grading, any portion of the permit area which is prime
farmland must be used for crops. The crops may be grown in
rotation with hay or pasture crops. The Commissioner may approve
the use of perennial plants for hay where this is a commen long
term use of prime farmland soils in the surrounding area.

10.6 Revegetation and Restoration of Soil Productivity.

{a) Fcecllowing prime farmland soll replacement, the soil
surface shall be stabilized with a vegetative cover or cther
means that effectively controls soil loss by wind and water
erosion.

(b) Prime farmland soil productivity shall be restored in
accordance with the fellowing provisions:

{l) Measurement of soil productivity shall be
initiated within ten (10) years after completion of soil
replacement. - s - : T

134




Title 38 -
CSR 2
Section 10

{2) Sc¢ll productivity shall be measured on a
representative sample or on all of the mined and reclaimed prime
farmland area using the reference crop determined under paragraph
{b)(6) of this subsecticen. A statistically wvalid sampling
technique at a ninety (90) percent or greater statistical
confidence level shall be used as set forth in the Handbook and
in consultation with the U. S. Scil Conservation Service.

(3) The measurement periocd for determining average
annual crop production (yield) shall be a minimum of three {32)
crop years prior to release ¢of the performance bond.

{4) The level of management applied during the
measurement period shall be the same as the level of management
used on nonmined prime farmland in the surrounding area.

{5) Restoration ¢of soil productivity shall be

' considered achieved when the average vield during the measurement

period equals or exceeds the average yield.of the reference crop
established for the same period for nonmined scils of the same or
similar texture or slope phase of the soil series in the
surrcounding area under equivalent management practices.

{6) The reference crop on which restoration of soil
productivity is proven shall be selected from the crops most
commeonly produced on the surrounding prime farmland. Where row
crops are the dominant crops grown on prime farmland in the area,
the row crop reguiring the greatest rooting depth shall be chosen
as one ©of the reference crops.

{7) Reference crop vields for a given crc¢p season are
to be determined from:

(A) The current vield records of representative
local farms in the surrounding area, with concurrence by the U.
8. Scil Conservation Service; or

(B} The average county yields recognized by the
U. 5. Department of Agriculture, which have been adjusted by the
U. 8. Soll Conservation Service for lccal yileld variation within
the county that 1s associated with differences between nonmined
prime farmland soil and all other soils that produce the
reference crop. '

{8) Under either procedure in paragraph (b)(7) of this

subsection, the average reference crop yield may be adjusted,
with the concurrence of the U. S. Soll Conservation Service, for:
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(A) Disease, pest, and weather-induced seasonal
varlations; or

(B} Differences in specific management practices
where the overall management practices of the crops being
compared are equivalent.
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38-2-11 Insurance and Bonding.

11.1 Insurance..

(a) The applicant shall provide liability insurance for
each surface mining and reclamation operation and maintain such
insurance throughout the life of the permit or any renewal
thereof, and the liabilityv period necessary to complete all
reclamation obligations, in the following minimum amounts:

{l) TFor bodily injury $300,000 for each occurrence and
$500,000 aggregate.

(2) For property damage $300,000 for each occurrence
and $500,000 aggregate with no exclusions for landslides or water
leoss. .

{b) A statement shall. be affixed to each certificate of.
insurance-affirming that the insurer will promptly notify the
Commissicner of any substantive change in policy including
cancellations, termination, or failure to renew.

(c) Insurance coverage for blasting damage may be
terminated prior to f£inal bond release but not before blasting
activities have ceased provided that full amount of liability
coverage shall continue as required by the Act and these
regulaticns.

11.2 Performance Bonds. Prior tc issuance of a permit and
prior to initiaticon of surface mining cperations, the operator
shall provide a performance bond in accordance with Section 11 of
the Act and in accordance with this section.

{a) All performance bonds shall provide a mechanism for a
bank or surety company to give prompt notice to the Commissioner
and the permittee of any action filed alleging the insolvency or
bankruptcy of the surety company, the kank, or the permittee; or
alleging any violations which would result in suspension or
revocation of the surety's license or bank's charter to do
business. L - i

(b) Upon incapacity of the bank or sureiy company by reason
of bankruptcy, insclvency, or suspension or revocation of a
charter or license, the permittee shall be deemed to be without
bond coverage and shall promptly notify the Commissioner.

(c¢) The Commissioner, upen notification received in
accordance with the procedures of paragraph {(a) of this
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subsection, or from the permittee shall in writing notify the
operator who is withcut bond coverage and specify a reasonable
period not to exceed ninety (90) days to replace bond coverage.
If an adequate bond is not posted by the end of the period
allowed, the operator shall cease mining operations and shall
immediately begin to conduct the reclamation operations in
accordance with the approved reclamation plan. Mining cperations
shall not resume until the Commissioner has determined that an
acceptable bond has been posted. .

{d) The Commissioner shall issue a notice of violation
against any operator who is without bond coverage. The notice
shall specify a reascnable period to replace bond coverage not to
exceed ninety (90) days. During this period the Commissioner
shall conduct weekly inspections to ensure continuing compliance
with permit reguirements, the regulations and the Act. Such
notice of vieclation, if abated within the period allowed, shall
not be counted as a notice of violation for purposes of civil or
criminal penalties determining a "pattern of willful violations"
and need not be reported as a past violation in permit
applications. TIf such a notice of vioclation is not abated in
accordance with the schedule, a cessation order shall be issued,
at which time the operator shall initiate and complete as
contemporanecusly as possible total reclamaticn of the area.

11.3 Surety Bonds.

(a) The surety shall be subject to the following
conditions:

{1} A surety bond shall be executed by the operator
and a corporate surety licensed to do business in the State of
West Virginia.

(2) Surety bonds shall be noncancelabkle during their
term except that surety bond coverage may be adjusted in
accordance with the provisions of subsection 12.3 of these
regulations. The Commissioner shall advise the surety within
thirty (30) days after the receipt of a reguest for bond
adjustment whether the bond may be adjusted.

11.4 Collateral bonds.

(a) Except for letters of credit, collateral bonds shall be
subject to the following conditions:
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(1) The Commissioner shall cbtain possession of and
keep in custody all collateral deposited by the applicant, until
authorized for release or replacement;

{2) The Commissioner shall value cocllateral at their
current market wvalue, not face value; ’

(3) The Commlissioner shall regquire that certificates
of deposit be assigned to the Department of Energy, in writing,
and reflect this assignment upon the books of the bank issuing
such certificates;

(24) The Commissioner shall not accept an individual
certificate for a denomination in excess of maximum insurable
amount as determined by F.D.I.C. and F.8.L.I.C.;

(5} The Commissioner shall require the banks issuing
these certificates to waive all rights of setcff or liens which
it has or might have against those certificates;

{6) The Commissioner shall only accept certificates of
deposit in a bank in this state;

(7) The Commissioconer shall raguire the applicant to
deposit sufficient amounts of certificates of deposit, to assure
that he will be able to ligquidate those certificates prior to
maturity, upon forfeiture, for the amount of the bond reguired;

{8) Real property posted as a collateral bond shall
meet the feollowing conditions:

{A) The eapplicant shall grant the Department of
Energy a first mortgage, first deed cf trust, or perfected first-
lien security interest in real property with a right to sell orx
octherwise dispose of the property in the event of forfelture.

{B) In order for the Commissioner to evaluate the
adequacy of the real property offered to satisfy collateral
regquirements, the applicant shall submit a2 schedule of the real
property which shall be mortgaged or pledged to secure the
cbligations under the indemnity agreement. The list shall
include: ,

(i) A description of the property;

{ii) The fair market value as determined by
an independent appraisal conducted by a certified appraiser; and
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(1ii) ©Proof of possession and title to the
real property.

{C) The property may include land which is part
of the permit area; however, land pledged as collateral for a
bond under this section shall not be disturbed under any permit
while 1t is serving as security.

(9) Whole Life insurance policles posted as a
collateral bond shall meet the following conditions:

{A) The corperation, partnership, or sole
proprietorship applying for the permit shall own the said policy;

(B) The Commissioner shall obtain possession of
and keep in custedy all policies assigned by the applicant, until
authorized for relsase or replacement:

{C}) The Commissioner shall, at a minimum, value
this collateral at Net Cash Surrender Value so as to ensure that
such policies less all penalties and administrative expenses
incurred at the time of redemption shall equal or exceed the
amounts of the bond reguired to be posted;

(D) The Net Cash Surrender value of the Whole
Life insurance policy shall not exceed $300,000.00;

{({E} The Commissioner shall accept only Whole Life
policies which are not interest sensitive and have a guaranteed
rate ¢of interest; o T

{(F) The Commissioner shall require that Whole
Life policies be assigned to the Department of Enerqgy, in
writing, and reflect this assignment upon the books of the
company issuing such policies and be recorded by the applicant as
required by the Commissioner:

(G) Upon and during the assignment, such policies
shall bear no liens, loans or encumbrances, and none shall become
effective without the prior written consent of the Commissioner,
with the exception of allowing future dividends distributed to
such policies to offset annual premiums, so long as the Net Cash
Surrender Value meets or exceeds the amocunts of the bond
required; and

{H) The Commissioner shall only accept those

policies issued by companles licensed to conduct business in the
State of West Virginia. Furthermore, such companies shall be
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member insurers of the West Virginia Life and Health Insurance
Guaranty Association and have an independent financial rating by
A. M. Best Company of A+ (Superior), Aaa by Moody's Investor
Service, or the eguivalent. :

(10) Persons with an interest in collateral posted as a
bond, and who desire notification of actions pursuant to the
bond, shall request the notification in writing to the
Commissioner at the time collateral is offered.

(b) Letters of credit shall be subject to the following
conditions: o

(1) The letter may only be issued by a bank organized
or authorized to do business in the State of West Virginia;

{2y Letters of.credit shall be irrevocable during
their terms. The Commissioner may approve the use of letters of
credit as security in accordance with a schedule approved with
the permit. Any bank issuing a letter of credit for the purposes
of this paragraph shall notify the Commissioner in writing at
least ninety (90) days prior to the maturity date of such letter
of credit or the expiration of the letter cf credit agreement.
Letters of credit utilized as securities in areas requliring
continuous bond coverage shall be forfeited and collected by the
Office of Attorney General, if not replaced by other suitable
evidence of financial responsibility at least thirty (30) days
before the expiration date of the letter of credit agreement;

{3) The letter must be payable to the Department of
Energy in part or in full upon demand and receipt from the
Commissioner of a notice of forfeiture;

(4) The Commissioner shall not accept a letter of
credit in excess of ten percent (10%) of the bank's capital
surplus dccount as shown on a balance sheet certified by a
Certified Public Accountant;

(5) The Commissioner shall not accept letters of
credit from a bank for any person, on all permits held by that
perscn, in excess of three times the company's mazximum single
obligation as provided by State law;

(6) The Commissioner shall provide in the indemnity
agreement that the amount shall be confessed to judgment upon
forfeiture; and
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{7) The bond shall provide that:

(A) The bank will give prompt notice to the
permittee and the Commisslioner of any notice received or action
filed alleging the insolvency or bankruptcy of the bank, or
alleging any violations of regulatory requirements which could
result in suspension cr revocation of the bank's charter of
license to do business;

{B} In the event the bank becomes unable to
fulfill its obligations under the letter of credit for any
reason, notice shall be given immediately to the permittee and
the Commissioner; and

{C) Upon the incapacity of a bank by reason of
bankruptcy, insolvency or suspension or revocation of its charter
or license, the permittee shall be deemed to be without bond
coverage in violation of section 11 of the Act. The Ccmmissioner
shall issue a notice of viclation against any operator who is
without bond coverage. The notice shall specify a reascnable
period tc replace bond coverage, not to exceed ninety (80) days.
During this period the Commissioner shall conduct weekly
inspecticns to ensure contlnuing compliance with other permit
requirements, the regulatory program and the Code cf West
Virginia. Such notice of violation, if abated within the period
allowed, shall not be counted as & notice of violation for
purposes of determining a "pattern of willful wvioclations" and
need not be reported as a past violation in permit applications.
If such a notice of wviclation is not abated in accordance with
the schedule, a cessation order shall be issued, at which time
the operator shall begin and complete, as contemporaneously as
possible, total reclamation of the area.

{8) Persons with an interest in letters of credit
pested as a bond, and who desire notification of actions pursuant
to the bond, shall reguest the notification in writing to the
Commissioner at the time collateral is offered.

{c} The estimated bond value of a2ll collateral pocsted as
bond assurance under paragraph (a) and (b) of this subsection
shall be subject to a margin which is a ratio of bond value to
market value as determined by the Commissioner. This margin
shall reflect legal and ligquidation fees, as well as value
depreciation, marketability and fluctuations which might affect
the net cash available te the Commissioner in performing
reclamation. The bond value of collateral may be evaluated at
any time, but shall be evaluated as part of permit renewal and if
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necessary the bond value increased or decreased. In no case
shall the bond value exceed the market value.

11.5 Escrow Bonding.

(a) The Commissioner may authorize the operator to
supplement a bonding program through the establishment of an
escrow account deposited in one or more federally insured
accounts pavable on demand only to the Commissioner or deposited
with the Commissicner directly. Contributions to the account may
be based on acres affected or tons of coal preduced or any cother
rate approved by the Commissioner. 1In all cases, the total bond
including the escrow amount, as determined by the Commissicner in
the bonding schedule, shall not be less than the amount reguired
under Section 11 of the Act.

(b) Escrow funds deposited in federally insured accounts
shall not exceed the maximum insured amount under applicable
. Federal insurance programs such as by F.D.I.C. or F.S.L.I.C.

{¢) 1Interest paid on an escrow account shall be retained in
the escrow account and applied to the bond value of the escrow
account unless the Commissioner has approved that the interest be
paid toc the operator. In order to qualify for interest payment,
the operator shall reguest such action in writing during the
permit application process.

(d) Certificates of deposit may be substituted for escrow
accounts upon approval of the Commissioner.

1i.6 Self-Bonding.

(a) Definitions. For the purposes of this subsection only:

(1) Current assets means cash or other assets or
resources which are reasonably expected to be converted to cash
or sold or consumed within one (1) year or within the normal
operating cycle of the bu51ness

{2) Current liabilities means obllgatlons which are
reasonably expected to be paid or liguidated within one (1) year
or within the normal operating cycle of the business.

(3) Fixed assets means plants and equipment, but does
not include land or cecal iIn place.
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(4) Liabilities means obligations to transfer assets
or provide services to other entities in the future as a result
of past transactions.

{5) Net worth means total assets minus total
liabilities and is eguivalent to owners egquitv.

{6) Parent corporation means corporation which owns or
controls the applicant.

(7) Tangible net worth means net worth minus
intangibles such as goodwill and rights to patents or royalties.

{b) The Commissioner may accept a self-bond from an
applicant for a permit if all of the following conditions are met
by the applicant or its parent corporation guarantor:

{l1l) The applicant designates a suitable agent to
receive service of process in the State where the proposed
surface coal mining coperation is to be conducted.

(2) The applicant has been in continuous cperation as
a business entity for a period of not less than five (5) years.
Continuous operation shall mean that business was conducted over
a period of five (5) years Immediately preceding the time of
application.

(A) The Commissioner may allow a joint venture or
syndicate with less than five years of continuous operation to
qualify under this requirement, i1f each member of the joint
venture or syndicate has been in continuous operation for at
least five (5) years immediately preceding the time of
application.

{B) When calculating the period of continuous
operation, the Commissioner may exclude past periods of
interruption to the operation of the business entity that were
beyond the applicant's control and that do not affect the
applicant's likelihoocd of remaining in business during the
proposed surface ccal mining and reclamation operations.

{3) The applicant submits financial information in
sufficient detail to show that the applicant meets one of the
following criteria:

{A) The applicant has a current rating for its

most recent bond issuance of "A" or higher as issued by either
Moody's Investor Service or Standard and Poor's Corporation;
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(B} The applicant has a tangible net worth of at
least ten (10) million dollars, a ratio of total liabilities to
net worth of 2.5 times or less, and a ratio of current assets to
current liabilities of 1.2 times or greater; or

(C) The applicant's fixed assets in the United
State total at least twenty (20) million dollars, and the
applicant has a ratio of total liabilities to net worth of 2.5
times or less, and a ratio of current assets to current
liabilities of 1.2 times cor greater.

(4) The applicant submits:

(A) Financial statements for the most recently
completed fiscal year accompanied by a report prepared by an
independent certified public accountant in conformity with
generally accepted accounting principles and containing the
accountant's audit opinion or review opinion of the financial
statements with no adverse opinion;

(B) Unaudited financial statements for completed
guarters in the current £fiscal year; and

(C) Additional unaudited information as requested
by the Commissioner.

{(c) The Commissioner may accept a written guarantee for an
applicant's self-bond from a parent corporation guarantor, if the
guarantor meets the conditions_of subparagraphs (1) through (4)
of paragraph (b) of this subsection as if it were the applicant.
Such a written guarantee shall be referred to as a "corporate
guarantee". The terms of the corporate guarantee shail provide

for the following:

(1) If the applicant fails to complete the reclamation
plan, the guarantor shall do so or the guarantor shall be liable
under the indemnity agreement to provide funds to the
Commissioner sufficient to complete the reclamation plan, but not
to exceed the bond amount. ' : ©o

{(2) The corporate guarantee shall remain in force
unless the guarantor sends notice of cancellation by certified
mail to the applicant and to the Commissioner at least ninety
(90) days in advance of the cancellation date, and the
Commissicner accepts the cancellation.

(3) The cancellation may be accepted by the
Commissioner if the applicant obtains suitable replacement bond
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before the cancellation date or 1If the lands for which the self-
bond, or portion thereof, was accepted have not been disturbed.

(d) For the Commissioner to accept an applicant’'s self-
bond, the total amount cof the ocutstanding and proposed self-bonds
of the applicant for surface ccal mining and reclamation
operations shall not exceed twenty-five (25) percent of the
applicant’'s tangible net worth in the United States. For the
Comnissioner to accept a corporate guarantee, the total amount of
the parent corporation guarantor's present and proposed self-
bonds and guaranteed self-bonds for surface coal mining and
reclamation operations shall not exceed twenty~five (25) percent
of the guarantor’'s tangible net worth in the United States.

(e} If the Commissioner accepts an applicant's self-bond,
an indemnity agreement shall be submitted subject to the
following regquirements: .

(1) The indemnity agreement shall be executed by all
persons and parties who are to be bound by it, including the
parent corporation guarantor, and shall bind each jointly and
severally.

(2) The indemnity agreement shall be accompanied by an
affidavit certifying that the agreement is valid under all
applicable State and Federal laws,

{3) Corporations applving for a self-bond or parent
corporations guaranteeing a subsidiary's self-bond shall submit
an indemnity agreement signed by two (2) corporate officers who
are authorized to bind the corporation. A copy of such
authorization shall be provided to the Commissioner. The
guarantor shall provide a copy of the corporate authorization
demonstrating that the corporation may guarantee the seli-bond
and execute the iIndemnity agreement.

(4) 1If the applicant is a partnership, joint venture
or syndicate, the agreement shall bind each partner or party who
has a beneficial interest, directly or indirectly, in the
applicant. o ST T o

{(5) Pursuant to subsection (b) of Section 17 cof the
Act, the applicant or parent corporation guarantor shall be
required to complete the approved reclamation plan for the lands
in default or to pay to the Commissioner an amount necessary to
complete the approved reclamation plan, not to exceed the bond
amount. If permitted under State law, the indemnity agreement
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when under forfeiture shall c¢perate as a judgment against those
parties liable under the indemnity agreement.

(£} The Commissiconer may regquire self-bonded applicants and
parent guarantors to submit an update of the information required
under subparagraphs {(3) and (4) of paragraphs (k) of this
subsection within ninety (90) days after the close of each fiscal
vear following the issuance c¢f the self-bond or corporate
guarantee. -

(g) If at any time during the pericd when a selfi-bond is
posted, the financial conditions of the applicant or the parent
corporation guarantor change so that the criteria of subparagraph
(3) paragraph (b) and paragraph (d) ©f this subsection are not
satisfied, the permittee shall notify the Commissioner
immediately and shall within ninety (50) days post an alternate
form of bond in the same amount as the self-bond.

(h) The Commissioner shall issue & notice of wviolation
against any operatcr who is without bond coverage. The notice
shall specify a reascnable period to replace bond coverage not to
exceed ninety (90) days. During this period the Commissioner
shall conduct weekly inspections to ensure continuing cempliance
with permit requirements, the regulations, and the Act. Such
notice of vioclation, if abated within the pericd allowed, shall
not be counted as a notice of vicolation for purposes of civil or
criminal penalties determining a "patitern of willful violations"
and need not be reported as a past viclation in permit
applications. If such a notice of wviclation is not abated in
accordance with the schedule, a cessation order shall be issued,
at which time the operator shall initiate and complete as
contemporaneously as possible total reclamation of the area.

11.7 Combined Surety/Escrow Bonding.

{a) The Commissioner may accept a combined surety/escrow
bonding schedule provided that:

(1) A surety bond payvable to the Commissioner is
posted in the amount determined under Secticen 11 ¢f the Act for
reclamation of each successive incremenit; and

{2) An interest-bearing escrow account, pavable to the
Commissioner with a predetermined deposit amount and frequency,
is established. s :

(b} Conditions of the combined surety/escrow bonding method
shall be as follows:
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(1) Surety bond:

{A) The term of the surety bond shall be not less
than two (2) years.

{B) The amount of the surety bond shall alwavys be
sufficient to cover the difference between the escrow balance and
the total reclamation cost.

(C) The surety bond may be reduced in amount, but
the liability remaining shall depend on the escrow-depcsit rate
which shall be subject to the regquirements of Subsections 11.4
and 11.5 of this section.

{D) The surety bond shall be noncancelable by the
surety during the bond term.

(E) Surety bond coverage may be released by the
Commissioner without applying the bond-release criteria of the
Act and Section 12 of these regulations, at any time during the
bond term, provided provisions of subparagraph (2) (E) of
paragraph (b) of this subsection are met or are in accordance
with the provisions cf bond replacement under Subsection 12.1 of
this secticon.

{F) The surety bond 1Is subject to the conditions
of bond forfeiture including noncompliance with the escrow-
account provisions of subparagraph (2) paragraph (b} of this
subsection.

{2) Escrow account:

{2) The terms and conditions of the escrow
account shall be developed jointly by the operator, surety and
Commissioner. For the purposes of this section, the development
of the escrow account shall be based on a production basis in an
amount not less than that required to make the escrow account
equal to or greater than the bond reguirement within the term of
the surety bond as agreed on jointly by the operator, the surety
and the Commissioner. Deposits to the escrow account by the
operator shall be made monthly and so reported to the
Commissioner. Faillure to make deposits on schedule shall be just
cause for action by the Commissioner.

{B)Y A certified escrow-account balance statement
shall be provided guarterly to the surety and the Commissioner.
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{C) Provisions ¢f the escrow acceount shall be in
accordance with Subsection 11.4 of this secticn.

(D) The escrow account shall be subject to bond-
forfeiture. . : o

(E) The escrow-account balance shall equal the
initial bond amount, plus any adjustments regquired by paragraph
(EY(2)(A), of this subsection cone hundred twenty (120) days prior
to surety-bond terminaticn, unless the total bond amcunt required
has been previocusly reduced through the bond-release procedures.

{¢) Provisions of the Act and Section 12 of these
regulations may be applied to both surety and escrow-bond
coverage during the bond term.

{d) The surety-escrow combination may be repeated
successively or amended during the term by replacing the escrow
account with a surety bond, and reestablishing the escrow terms
and depcsit rate, sublject to Commissioner approval.

11.8 Incremental Bonding.

(a) When the applicant elects to bond in increments as
specified in subksection (a), Section 11, of the Act, the
fcllowing conditions shall apply:

(1) A cumuletive bond schedule shall be submitted
listing the areas covered by the initial bond and for the
addition of other acreage as it is affected. The amount of bond
required to obtain a permit shall include .the full reclamation
cost of the initial area being affected;

(2) When the applicant elects to "increment' the
amount of the performance bond during the term of the permit, he
shall identify the initial and successive incremental disturbed
areas which shall be indicated on the precposal map and made part
of the permit application and shall specify the proportion of the
total bond amount required for. the term of the permit which will
be filed prior to commencing operations on each incremental area.
The scheduled amount of each performance bond increment shall be
filed in the sequence approved in the permit, and shall be filed
with the Commissiconer at least thirty (30} days prior to the
commencement of surface coal mining and reclamation operations in
the next incremental area; and
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{3) The amount, duration, form, conditions and terms
of the performance bond shall conform to Subsections 11.2 through
11.7 of this section.

11.9 Period of Liability. The Commissioner may approve
selective husbandry practices, excluding augmented seeding,
fertilization or irrigation, without extending the pericd of bond
liability if the permittee can demonstrate that discontinuance of
such measures after the liability period expires will nct reduce
the probability of permanent revegetation success.

Approved husbandry practices shall be limited to pest and
vermin control, pruning and any reseeding and/or transplanting
specifically necessitated by such actions, but shall be normal
conservation practices within the region for unmined lands having
land uses similar to the approved postmining land use of the area
covered by the bond. .
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38-2-12. Replacemenit, Release, and FTorfeiture of Bonds.

12.1 Replacement of Bonds.

(a) The Commissioner may approve the replacement of
existing bonds with other eguivalent bonds.

{b) Existing performance bonds shall not be released until
the permittee has submitted, and the Commissicner has approved,
acceptable replacement performance bonds. Replacement of a
performance bond pursuant to this section shall not constitute &
release of bond.

12.2 Reguirement to Release Performance Bonds,

{a) In addition to the reguirements of Section 23 of the
Act, the following bond release procedures shall be observed:

(1) The permittee may file an application with the
‘Commissioner for the release cf all or part 0of a performance
bond. Applications may be filed only at times or during seasons
established by the Commissioner which allow proper svaluaticn of
the completed reclamation operations.

(2) A certification of publication of the
advertisement shall be made a part of any bond release
application file. In addition to the requirement of Section 23
of the Act, the advertisement shall indicate the name of the
permittee, the type of bond filed, the address of the nearest
regional office of the Department cf Energy tc which written
comments or regquests for public hearings and informal conferences
on the specific bend release may be submitted, and the clesing
date for receipt of comments or requests. 1In addition, as part
of any bond release application, the applicant shall submit
copies ¢f letters which have been sent to adjoining property
owners, local governmental bodies, planning agencies, sewage and
water treatment authorities, and water companies in the locality
in which the surface coal mining and reclamation operation took
place, notifying them of the intention to seek release from the
bond. ' :

(b) Inspection by regulatory authority.
{1) Upon receipt of the bond release application, the
Commissioner shall, within thirty (30) days, or as soon

thereafter as weather conditions permit, conduct an inspection
and evaluation of the reclamation werk involved. The surface
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owner, agent, or lessee shall be given notice of such inspection
and may participate in making the bond release inspection.

{2) Within sixty (60} days from the filing of the bond
release appiication, if no public hearing is held, or within
thirty (30) days after a public hearing or informal conference
has been held, the Commissicner shall notify in writing the
permittee, the surety or other perscons with an interest in bond
collateral who have reguested notification, and the perscns who
either filed objections in writing or objectors who were a party
to the hearing proceedings, if any, of his decision to release or
not to release all or part of the performance bond.

{c)} The Commissiconer may release all or part of the bond if
no viclations exist relative to the permitted site, and if
reclamation covered by the bond or portion thereof has been
accomplished in accordance with the following schedules:

{1y After the cperator completes the back-filling,
regrading {which may include the replacement of topsocil) and
drainage control of a bonded area in accordance with the act,
these rules and regulations, and the terms and condltions of the
permit to include the provisions of subsection 14.5 of these
regulations, Phase I reclamation shall be considered complete,
and sixty (60) percent of the bond or ccllateral for the
applicable area may be released.

(2) After revegetation has been established on the
regraded mined lands in accordance with the _approved reclamation
plan to include the provisions of paragraph (d) of subsection
14.7 of these regulations as it relates to chemical treatment,
Phase II reclamation shall be considered complete and an
additional twenty-five (25) percent of the original bond amount
may be released, provided that:

(A) Neot less than two vears after the last
augmented seeding, standards for revegetation success have been
met., TTITTTTT T T T T T s s e

{B}Y The lands are not contributing suspended
solids to stream flow or runoff outside the permit area in excess
of the requirements of the Act, these rules and regulaticns, and
the terms and conditions of the permit.

(CY With respect to prime farmland, soil
productivity has been returned to the level of vield as reqguired
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by the Act, these rules and regulatlions, and the terms and
conditions of the permit,.

(D) The provisions of a plan approved by the
Commissioner for the sound future management cof any permanent
impoundment by the permittee or landowner have been implemented.

(E)y The amount of the remaining bond shall be
sufficient to cover the estimated cost of reestablishing
vegetation and drainage control structures.

(3) Upon successful completion of the reclamatiocn
requirements of the Act, these rules and regulations, and the
terms and conditions of the permit, Phase III reclamation shall
be considered completed and the Commissioner may release the
remainder of the bond.

‘ {4) Nothwithstanding any other provisions of this
section, thesge regulations, or the Act, no bond release or
~reduction will be granted if, at the time, water discharged from
or affected by the operation reguires chemical treatment in order

to comply with applicable effluent limitations or water quality
standards; provided, that the Commissioner may approve a reguest
for Phase I or Phase II, but not Phase III, release if the
applicant demonstrates to the satisfaction ¢f the Commissioner
that either:

(34) The remaining bond is adeguate to assure long

term treatment ¢f the drainage; or

(BY The cperator has irrevocably committed octher
financial rescources which are adequate to assure long term
treatment of the drainage; provided, that the alternate financial

resources must be in acceptable form, and meet the standards set
forth in Section 11 of the Act and Section 11 of these
regulations; provided, however, that the alternate financial
arrangements shall provide a mechanism whereby the Commissioner
can assume management cf the resources and treatment work 1n the
event that the operator defaults for any reason: provided,
further, that default on a treatment obligation under this
paragraph shall be considered eguivalent tc a bond forfeiture,
and the operator will be subject to penalities and sanctions,
including permit blocking, as if a bond forfeiture had occurred.

In order to make such demeonstraticn as referenced
apove, the applicant shall address, at a minimum, the current and

preijected guantity and gquality of drainage to be treated, the
anticipated duration of treatment, the estimated capital and
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operating cost of the treatment facility, and the calculations
which demonstrate the adequacy of the remaining bond or of the
alternate financial resources.

fdy If the Commissioner disapproves the application for
release of the bond or portion thereci, he shall notify the
permittee, the surety, and any person with an interest in
collateral, in writing, stating the reasons for disapproval and
recommending corrective actions necessary to secure the release
and allowing an opportunity for a public hearing.

{e} Any person with a valid legal interest which might be
adversely affected by release of the bond, or the responsible
officer or head of any Federal, State, or local governmental
agency which has jurisdiction by law or special expertise with
respect to any environmental, social, or economic impact invelved
in the operation cor which is authorized to develop and enforce
environmental standards with respect to such operations, shall
have the right to file written objections to the proposed release
of bond with the Commission within thirty (30) days after the
last publication of the notice reguired by paragraph (a) (2),
subsection 12.2 of this section. If written objections are filed
and a hearing is reguested, the Commissioner shall inform all the
interested parties of the time and place of the hearing, and
shall hold a public hearing, or informal conference, within
thirty (30} days after receipt of the request for the hearing.
The date, time, and location of the public hearing, or informal
conference, shall be advertised by the Commissioner in a
newspaper of general circulation in the leccality for two (2)
consecutive weeks. The public hearing, or informal conference,
shall be held in the locality of the surface coal mining
operation from which bond release is sought.

(£) Without preiudice to the right of an objector or the
applicant, and when all parties agree, the Commissioner may hold
an informal conference in lieu ¢f a public hearing to resolve
such written objections. Unless waived by all parties, the
Commissioner shall make a record cof the informal conference which
shall be accessible to all parties. The Commissioner shall also
furnish all parties of the informal conference with written
findings based on the informal conference, and the reasons for
said findings.

12.3 Bond Adijustments. Where the permittee demonstrates on
the basis of a sworn statement or progress map that a portion of
the permit area will remain undisturbed, the Commissioner may
release the amount of the bond corresponding to the number of
undisturbed acres, provided that a minimum of $10,000.00 bond
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remains for the permit. Prior to approval of the reguest for
bond adjustment, the Commissioner shall notify the permittee, the
surety, and any perscn with a property interest in cellateral who
has regquested notification, be neotified ©f the requested
adjustment to the bond amount. The Commissioner shall provide
the permittee with an cpportunity for an informal conference on
the adjustment. The provisions of this subsection are not-
subject to the provisions cf subsection 12.2.

12.4 Forfeiture of Beonds.

fa} If an operator refuses or is unable to conduct
reclamation of an unabated violation, if the terms of the permit
are not met, or if the operator defaults on the conditions under
which the bond was accepted, the Commissioner shall take the
fcllowing action to forfeit the bond:

{1) Send written netification by certified mail,
return receipt reguested, to the permittee and the surety on the
bond, if any, informing them of the decision to forfeit all or
part of the bond, including the reasons for the forfeiture and
the amount to be forfeited. The amount shall be based on the
estimated total cost of achieving the reclamation plan
requirements; however, bond liability shall extend to the entire
permit area.

(2) Advise the permittee and surety, if applicables, of
the conditions under which forfeiture may be avoided. Such
conditions may include, but are nect limited to:

(A) Agreement by the permittee or another party
to perform reclamation operations in accordance with a compliance
schedule which meets the conditions of the permit, the
reclamation plan, and the regulatory program and a demonstration
that such party has the ability to satisfy the conditions; or

{(B) The Commissioner may allow a surety to
complete the reclamation plan, or the portion of the reclamation
plan applicable to the bonded phase or increment, if the surety
can demonstrate an ability to complete the reclamation in
accordance with the approved reclamatiocn plan. No surety
liability shall be released until successful completion of all
reclamation under the terms of the permit including the
applicable period of liability.

{b) 1In the event forfeiture of the bond is reguired by this

section, the Commissioner shall proceed to collect the forfeiture
amount as provided for in Section 17(b) of the Act.
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{c) Where the bond is forfeited, the proceeds shall be used
by the Commissicner to accomplish the completion of reclamation,
including the requirements of Section 23 of the Act and
Subsection 14.5 of these regulations governing water quality.

{d) Where the proceeds of bond forfeliture used by the
Commissioner to complete reclamatlion are less than the actual
cost ©of reclamation:

f1) The permittee shall be liable for all reclamation
costs, and the Commissioner shall collect from the permittee all
costs in excess of the amount - forfeited ; or

{2) In-the-event-the-Commissioner-is
unabiteNotwithstanding efforts by the Commissioner to collect the
costs from the permittee, the Commissioner shall in a timely
manner but not latexr than one hundred eighty days after
forfeiture of the site-specific bond utilize monies in the
Special Reclamation Fund created by Subsection (g), Section 11 of
the Act, to accomplish the completion of reclamation, including
the requirements of Section 23 of the Act and Subsection 14.5 of
these requlations governing water gquality. .

{e) HNotwithstanding any other provisions ¢f the Act and
these requlations, the effective date of those provisions of
paragraphs (c) and (d) of this subsection relating to water
guality shall be December 15, 1989.
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38-2-13. Requirements cof a Notice of Intent tc Prospect.

13.1., ©Nctice of Intent tc Prospect =~ Less-than-Ftwo hundred
fifty (250) tens or less. Any person who intends to commercially
sell or use coal extracted pursuant to this subsection in any
guantity for reasons other than test purposes shall first obtain
a surface mining permit. In additien to the requirements of
Section 7 of the Act, all prospecting operations shall be subject
to the requirements of this section.

(a) Application. The Notice of Intent shall be filed in
triplicate, in clasp-type binders, con forms prescribed by the
Commissioner, and shall contain the following information:

{1) The name, street address or rocute number, and
telephone number of the operator;

(2) Indicate if the operator is a corporation,
partnership, or individual;

{3) The name, address, and telephcone number of the
person who will have responslibility for conducting prospecting;

(4) The name and address of all owners cf surface land
and mineral rights;

(5) The location of the operation (county, magisterial
district and nearest pcst office);

(6) The anticipated date ¢f commencement and
cempletion of operations;

(7) Indicate whether c¢r not the operator or any
person, partnership, or corporaticon associated with the operator
has on file, or has ever had on file, in the State of West
Virginia a prospect permit and bond or an intent to prospect. If
so, list all prospect permits and Notices of Intent to Prospect,
together with an indication of their current reclamation status;

{8) The operater's source of legal right tc enter and
conduct operations;

(9) The notarized signature of a principal officer of
the operator affixed to a statement declaring that the
information contained in the Notice is true and correct to the
best of his knowledge;
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{10} The name, address, and telephone number of the
applicant's representative who will have on-site responsibility
for conducting the operation;

(11} A narrative description of the proposed operation
including an estimated timetable.for conducting and completing
each phase of the operation to include reclamation;

{12) A description of how the applicant will conduct
prospecting operations so as to protect habitats of unigue or
unusually high value for fish, wildlife, and other related
envirconmental values and critical habitats of threatened or
endangered species identified pursuant to the Endangered Species
Act of 1973 {16 U.S.C. 1531 et seq}; and

{13) A description of cultural or historical resocurces
listed or known to be eligible for listing on the National
Register of historic places. and all known archaeclogical sites
located within the proposed prospecting area.

{b) Reclamation Plan. A reclamation plan which includes
the following: o T e e

(1) The method of prospecting;

{2) The method for contrelling runoff and
sedimentation;

{3) The method of regrading;
{4} A plan for revegetation;

(5} The method for sealing, casing or octherwise
managing prospecting holes, bore holes, wells or cther exposed
underground openings created during the prospecting; and

(6) The method of constructing and/or utilizing roads.

{c) Maps. A map showing topographic features, streams,
bodies of water, manmade structures, utility lines, etc.
equivalent to that of a United States geclogical survey
topographic quadrangle map (scale 1" = 2,000'). The following
additional information shall alsoc be shown:

{1) The surface and mineral owners of the tract(s) and

property lines within the area to be prospected, including
cccupied dwellings nct otherwise shown on the map;

158




Title 38
CSR 2
Secticn 13

{2) The guadrangle title with a north arrcw;

{3) Clearly indicate the name(s) of the receiving
stream(s);

(4 Show by proper markings the approximate location
of the crepline(s) and name of the seam(s);-and

{5} Show the area(s) to be disturbed and the
approximate location of excavations, trenches, drill holes,
proposed and existing roads, and list the number ¢f disturbed
acres and;~ :

{6) &Show the location ¢f critical habitats of any
threatened cor endangered species identified within the proposed
prospecting area.,

13.2. DNotice ¢f Intent to Prospect - Greater than two

ihundred fifty (250) Tons. gny—perscp—whc—intends-te—cemmerciéiiy
HRe-or-seil-ccar-extrpesred-under-this-subsecktten-fer-reasens

other-than-test-purpesea-shatri-first-ebtain-a-surface-mining
permitrAny person who intends to commercially sell or use coal
axtracted pursuant tc fthis subsectlon in any gquantity for reasons
other than test purrcoses shall first obtain a surface mining
permit. If prospecting will remove more than 250 tons of coal,
the Notice of Intent to Pré&sSpéct shall include, in addition to
the reguirements of Subsection 13.1 of this Section, the
fcllowing:

{(2) The applicant shall prepare a narrative discussion of a
feasibility study for the site, including the specific reasons
for extraction of the amcunt of tonnage for which permission is
requested. The narrative shall be of sufficient detaill to enable
the Commissioner to make a determination that the proposed
extraction and sale of the coal is incidental to testing of the
ccal to determine if it is of a mineable and merchandiseable
gquality, so as to make it possible to conduct surface mining and
reclamation operations on the site for which a permit application
can be submitted at a later date. The narrative shall explain in
detail why other means of prospecting/exploration, such as core
drilling, involving extraction of less than 250 tons of coal, are
not adeguate to determine the guality of the coal and the
feasibility of future surface mining and reclamation operations
on the site. Form, generic or general statements by the
applicant of a need for quality testing of more than 250 tons
shall not be adeguate grounds for the Cocmmissioner’'s approval of
removal of greater than 250 tons. The narrative shall contain at
a minimum: ' ;
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(1) & demenstratlion that the amount of coal to be
removed under the notice of intent to prospect application is not
the total reserve of coal but is a random sampling of a larger
reserve.

(2) Demonstrates that the coal testing is necessary
for the development cf a surface coal mining and reclamation
operation for which a surface coal mining operation permit
application is to be submitted in the near future, and that the
proposed commercial use or sale of coal extracted during
prospecting operations is sclely for the purpose of testing the
ceoal.

{3) A demonstratiocon that the application is for
prospecting and is not surface mining or an "early start-up" for
& surface mining operation.

(4) A statement that reclamation will be completed
within three (3) months of Initial disturbance of each site to be
disturbed under the notice of intent to prospect.

{53) A description of any endangered or threatened
species identified within the prospecting area.

(6) The location of cultural or historical resources
listed or known to be eligible for listing on the National
Register of historic places and all known archaeclogical sites
located within the proposed prospecting area.

{7) Any other information reguired by the Commissioner
regarding known or unknown historic or archaeclogical resources.

{8) A narrative description of the methods and
equipment to be used to conduct prospecting and reclamation.

{b) The name of the company that will receive the tonnage
for test burning or other testing purposes and further identify
with specificity the precise tests that will be conducted on the
ccal and the location of the test site. Furthermore, the
applicant shall state that the testing proposed in the
application has already been agreed to by the applicant and the
company that will receive the coal.

{c) The intended end user and/or agent or broker shall
provide a statement to be made a part of the application which
will set forth the specific reasons for the test, including why
the coal may be so different from the intended user's other coal
supplies as to reguire testing; the amount of coal necessary for
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the test and why a lesser amount is not sufficient; and a
description of the specific tests that will be conducted.

(d) A map which contains all infeormation reguired in
Subsection 13.1 and-33+4-0f this section and which additionally
shows the location of critical habitats of threatened or
endangered species identified within the proposed prospecting
area.

{e) A copy of a legal notice to be published in a newspaper
of general circulation in the county where prospecting will
occur. The ad shall contain the following:

(1) The name and business address of the operator;

(2) The date the application was filed and the date of
close of a public comment period which date shall not be less
than fifteen (15) days after the date of publication;

{3) The address of the office of the Department of
Energy where any person whose interest 1s or may be adversely
affected shall have the right fo submit written comments;

(4) A description c¢f the general area where
prospecting will occur;

(5) A statement that an excess cof two hundred fifty
(250) tons of coal will be removed;

{6) The purpose for removing more than two hundred
fifty (250) tons; and :

{7) An estimate of the total tonnage to be removed.

13.3. Approval of Notice of Intent to Prospect -- Greater
than two hundred fifty (250) Tons.

{a) The Commissioner shall act upcon an administratively
complete application for a prospecting approval and any written
comments within a reasonable period of time, but in no event
shall action be taken prior to the close of the public comment
period. e -

(b) The Commissioner shall approve a complete and accurate
application for a prospecting approval filed in accordance with
this section if he finds, in writing, that the applicant has
demonstrated that the prospecting and reclamation operation
described in the application will: ,
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{1) Be conducted in accordance with this section, and
other applicable provisions of these regulations, the Act, and
the application;

(2) Not jeopardize the continued existence of an
endangered or threatened species listed pursuant to Section 4 of
the Endangered Species Act of 1973 (16 U.S.C. 1533) or result in
the destruction or adverse modification of critical habitat of
those species; and

{3) Not adversely affect any cultural or historical
resources listed on the National Register of Historic Places,
pursuant to the Naticnal Historic Preservation Act, as amended
(16 U.S.C. Sec. 470 et seqg., 1976, Supp V), unless the proposed
prospecting has been approved by both the Commissiconer and the
agency with jurisdiction over such matters.

{c} Terms of approval lssued by the Commissioner shall
contain conditions necessary to ensure that the prospecting and
reclamation operations will be conducted in compliance with these
regulations, the Act and the application.

{d) The Commissioner shall notify the applicant, the
appropriate local governmenit officials, and other commentors on
the application, in writing, of his decision on the application.
If the application is disapproved, the notice to the applicant
shall include a statement of the reason for disappreval. Public
notice of the decision on each application shall be posted by the
Commlssioner at the nearest Department of Energy office in the
vicinity of the proposed prospecting operations.

(@) Any person having an interest which is or may be
adversely affected by a decision of the Commissioner pursuant to
paragraph (d) of this subsection shall have the opportunity for
administrative and judicial review.

{(£) The Commissioner shall not approve the extraction of
more than 250 teons for any reason other than that the coal will
be tested for gquality and combustibility.

{g) The Commissioner shall monitor the operation of each
and every prospecting approval granted for total compliance with
the provisions of the Act, these rules and regulations, and the
terms and conditions of the approval application.

(h) The operator shall submit a sworn statement to the

local surface mining reclamation inspector prior to the
completion of ceoal removal which will verify that the coal was
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used for the purpose for which the notice of intent to prospect
was originally granted.

{i) If the Commissioner determines that, or suspects on the
basis of information made available to him that, a prospecting
operation is not being conducted in the precise manner set forth
in the notice of intent to prospect and/or the accompanying
narrative, the Commissioner shall take immediate steps to compel
compliance or to establish that viclaticons have occurred. Such
steps may include, but would not pbe limited to, checking weight
tickets and the inspection of end-user records.

13.4. Performance Standards.

{a) This subsection establishes minimum performance
standards applicable to prospecting operations provided that upcn
an affirmative demonstration that drilling operatlions that do not
substantially disturk the land and are to be conducted sclely for
estaklishing property values for purpcses of taxation or highway
construction purpcses, such drilling shall be exempted from this
section. The commercial sale or use of coal extracted under an
approval pursuant to subsection 13.1 or 13.2 of this section
except for test purposes as provided therein is prehibited.

{b) Prospecting Roads.

(1) All roads shall be utilized cr constructed in a
manner that will control cor prevent erosion and siltation or
damage to fish cor wildlife or. their habitat or public or private
property. ) :

(2) All roads must be reclaimed or rehabilitated to a
condition egual to or better than their preprospecting condition.
Where a road will permanently remain after prospecting
activities, the construction, maintenance and stabilizaticn shall
be governed by Section 4 of these rules and regulatiocns.

(3) Vehicular travel on other than established graded
and surfaced rcads shall be limited by the person who conducts
prospecting to that absolutely necessary to conduct the
prospecting. Travel shall be confined to graded and surfaced
roads during periods when excessive erosion, damage to vegetation
or rutting of the land surface could result.

(c) Blasting. Blasting is prohibited on prospecting
cperations unless otherwise approved by the Commissioner. Any
blasting approved must be conducted in accordance with Section 6
of these regulations.
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(d) Drainage. All disturbances created by prospecting
operations shall be conducted in such a manner as tec prevent or
control ercsion, siltation, pollution ¢f water, and to minimize
disturbance to the prevalling hydrologic balance. Such
operations shall be exempt from specific design and construction
criteria for sediment control structures only if stabilization to
control erosion is achieved through alternative measures. Any
operation which will substantialiy disturb the natural land
surface shall be required by the Commissioner to install drainage
control structures in accordance with Section 5 of these
regulations. o o S

{e) All prospecting operations carried out in steep slope
conditions shall be conducted in a manner consistent with the
steep slope requirements provided for in subsection (d) of
Section 12 of the Act and subsection 14.8 of these regulations.

(£) The Commissioner may limit prospecting coperations from
encroaching nearer than one hundred feet (100') of a perennial or
intermittent stream, provided that roads or access ways may be
located within one hundred feet (100') of an intermittent or
perennial stream. Roads shall not be constructed up a stream bed
or drainage channel cor in close proximity to such channel so as
to significantly alter the normal flow of water.

{g) Each prospecting hole, borehole, well or other exposed
underground opening created during prospecting shall be cased,
sealed, or otherwise managed to prevent acid or toxic drainage
from entering ground or surfagce water, or substantial degradation
of ground water guality or guantity. All such holes or openings
shall be sealed, plugged, or otherwise managed to insure the
safety of people, livestock, fish and wildlife, machinery, etc
during prospecting. When no longer needed, such holes or
openings shall be permanently closed.

(h}y All toxic or acid-forming materials encountered while
prospecting shall be handled in accordance with the reguirements
of Subsections 14.5 and 14.6 of these regulations.

(1) All facilities and eguipment shall be removed from the
prospecting area when they are no longer needed.

(J) Topsoil shall be removed, stored and redistributed on
disturbed areas as necessary to assure successful revegetation.

{k) All areas disturbed during prospecting operations shall
be regraded to approximate original contour within three months
of initial disturbance unless reclamation has been waived
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pursuant to receipt of an appropriate surface mine application
number (SMA); provided, that reclamation cannct be delayed more
than cne (1) year from receipt cof & surface mine applicaticn
number.

{1} All disturbed areas must be revegetated in a manner
consistent with Section ¢ of these regulations.

{m) The operation shall be conducted so as to provide
protection of endangered and threatened speciles and their
c¢ritical habitats as determined by the Endangered Species Act of
1873 (16 U.s5.C. 1531, et seqg.) or habitats of unigue or unusual
high value for £fish or wildlife.

13.5 Expiration. A notice of intent to precspect shall be
valid only for the time period indicated in the application,
which period shall not exceed twc (2) yvears. The Commissioner
- may approve an extension of the time period upon a reguest by the
operator subject to the reclamatlon requlrements of paragraph
(h), Section 7 of the Act. -

12.£. Bond Release. The performance bond or cther
securities accompanying a notice of intent shall be released upon
satisfactory regrading and establishment of a permanent
vegetative cover. All applications for bond release shall be
accompanied by a final map showing the total disturbed area of
the prospecting operation.

13.7. ©Notice on Site. All operators conducting prospecting
activities shall, while in the prospecting areas, have in their
possession, a copy of the written approval of notice ©f intent
for such activities issued by or submitted to the Commissiocner.

13.8. Public Records. All information submitted to the
Department of Energy as a part of the notice of intent to
prospect, as reguired in the Act and this section, shall be made
available for public inspection and copying at the nearest
Department of Energy office; provided, that information submitted
to the Commissioner pursuant to this subsection which contains
trade secrets or privileged commercial or financial information
which relates to the competitive rights of the person £iling such
information or other persons who may be affected, is certified
information and shall not be available for public examination.

13.9 Lands Unsuitable Designation. Regardless of the number
of tons of coal to be removed, any person who proposes to conduct
prospecting operations on lands which have been designated as
unsuitable for surface mining pursuant to Section 22 of the Act,
shall prepare and file a notice of intent in accordance with
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Subsection 13.2 of this Section. Approval of the notice of

intent shall be in accordance with Subsection 13.3 of this
Section.
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38-2-14. Performance Standards. In addition to the requirements
of the Act, the following performance standards shall be
applicable to both surface and underground mining operations.

14.1 Signs and Markers. Signs and markers as required in
this subsection shall be erected and maintained throughout the
life of the permit or term of the specified activities for which
they are intended.

(a) Permanent Monument. A permanent monument shall be
posted at primary points of ingress and egress on the permit area
from public roads and highways. The monument shall consist of a
sign constructed of wood, metal or other suitable material
measuring two feet by three feet (2' x 3') and mounted on a two-
inch (2") diameter pipe driven three feet (3') into the ground
with four feet (4') exposed. Any sultable substitute may be
approved. The sign shall clearly indicate the company name,
permit number, business address and telephone number,

(b) Perimeter Marker. Prior to initial disturbance,
suitable markers made of durable material shall be established to
permanently mark the perimeter of the area under permit. The
assigned permit number shall be affixed to the permanent
perimeter marker. Other markers may be used to delineate the
boundaries of the proposed permit area.

(c) Buffer Zone Markers. Appropriate markers will be
established along a buffer zone. Markers shall consist of metal
or wooden stakes or other sultable devices or methods.

(d) Topsoil Markers. When topsoil or topsoil substitute
material is segregated and stockpiled, the stockpiled material
shall be marked. Markers shall remain in place until the

materials are removed.

(e) Blasting Signs. If blasting is necessary te conduct
surface mining operaticns, the following signs and markers shall
be required:

(1) Warning signs shall be conspicuously displayed at
all approaches to the blasting site, along haulageways and access
roads to the mining operation and at all entrances to the permit
area. The sign shall at a minimum be two feet by three feet (2' x
3') reading "WARNING! Explosives in Use" and explaining the
blasting warning and the all clear signals and the marking of
blasting areas and charged holes; and
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(2} Where blasting operations will be conducted within
cne hundred (100) feet of the ocutside right-of-way of a public
read, signs reading "Blasting Area", shall be conspicucusly
placed along the perimeter of the blasting area.

14.2 Casing and sealing of holes and exposed underground
openings. e

(a) General requirements. Each prospecting hole, other
drillhole or borehole, shaft, well, or other exposed underground
opening shall be cased, lined, sealed or ctherwise managed as
approved by the Commissioner to prevent acid or other toxic
drainage from entering ground and surface waters, to minimize
disturbance to the prevailing hydrologic balance and to ensure
the safety of people, livestock, fish and wildlife, and machinery
in the permit and adjacent area. Each prospecting hole, drill
hole or borehole well or opening that 1is uncovered or exposed by
mining activities within the permit area shall be permanently
closed, unless approved for water monitoring or otherwise managed
in a manner approved by the Commissioner. However, at the time
of final releasé of bond, exploratory or monitoring wells must
either be sealed in a safe and envircnmentally sound manner or
with the prior approval of the Commissioner, be transferred to
another party for further use. The conditions of the transfer
shall comply with State and local laws, regulations, and other
reguirements. -

{b) Temporary seals:

{l) Each mine entry which is temporarily inactive, but
has a further projected useful service under the approved permit,
shall be protected by barricades or other covering devices,
fenced, and posted with signs, to prevent access into the entry
and to identiifiy the hazardous nature of the opening. These
devices shall be periodically inspected and maintained in good
operating condition by the person who conducts the underground
mining activities. : - S

{2) Each prospecting hole, other drill hole cor
borehole, shaft, well, and other exposed underground copening
which has been identified in the approved permit for use to
return underground development waste, coal processing waste or
water to underground workings, or to be used to monitor ground
water conditions, shall be temporarily sealed until actual use
and protected during use by fences, barricades, or other
protective devices. , N S
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(c) Permanent seals. When no longer needed for monitoring
or other use approved by the Commissiconer upon a finding ¢f no
adverse environmental or health and safety effects, each shaft,
drift, adit, tunnel, prospecting hole, éentryway or other opening
to the surface from underground shall be capped, sealed,
backfilled, or c¢therwise properly managad in accerdance with
paragraph {(a) cf this subsection and in accordance with MSHA
regulations at 30 CFR 75.1711. Permanent closure measures shall
be designed to prevent access to the mine workings by people,
livestock, fish and wildlife, machinery and to keep acid cor other
toxic drainage from entering ground or surface waters.

14.3 Topsoil.

(a) Removal. Prior to disturbance of an area, topsoil
shall be removed from the area to be disturbed in a separate
layer and if not immediately redistributed, it shall be
segregated and stockpiled in a separate stable location as N
specified in the preplan. Stockpiled topsoil shall remain in
place until used for redistribution unless otherwise approved by
the Commissiconer. . Stockpiled topsoil shall be protected from
excessive compaction. Where the removal of vegetative material,
topscil or other materials may result in erosicn, the
Commissioner may limit the size of the area from which these
materials are removed at any one time.

(b)Y Redistribution. Prior to redistribution of topsoil,
the regraded land shall be treated, if necessary, to reduce the
potential for slippage of the redistributed material and/cr to
enhance root penetration. Topsoil and other materials shall be
redistributed in a manner that prevents excess compaction and
that achieves an approximate uniform, stable thickness,
consistent with the approved postmining land uses, contours, soil
density, and surface water drainage system. Immediately after
redistribution all topsoll areas shall be protected from wind and
water erosicn.

(c) Top Scil Substitutes. Any substitute material used for
topsoiling must be capable of supporting and maintaining the
approved postmining land use. This determination of capability
shall be based on the results of appropriate chemical and
physical analysis of overburden and topsoil. These analyses
shall include at a minimum depth, thickness, and areal extent of
the substitute structure or scil horizon, pH, texture class,
percent ccarse fragments and nutrient content. A certification

of analysis shall be made by a gualified laboratory stating that:
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{1) The proposed substitute material is equally
suitable for sustaining vegetation as the existing topsoll;

{(2) The resulting so0il medium is the best available in
the permit area to support vegetation; and

{3) The analyses were conducted using standard testing
procedures.

(d) Scil Amendments. Nutrients and soil amendments in the
amounts determined by soil tests shall be applied to the
redistributed surface scll layer so that it supports the approved
postmining land use and meets the revegetation reguirements of
Section 9 of these regulations. These tests shall include
nutrient analysis and lime requirement tests. Resulis of these
tests shall be submitted to the Commissioner with the final
planting report as reguired by these regulations.

14.4 Diversions.

(a) Stream Channel Diversicns. Stream channel diversions
and stream channels reclaimed after the removal of temporary
diversions, shall be designed and constructed so as to restore or
approximate the premining characteristics of the original stream
channel, including the natural riparian vegetation, to promote
recovery and enhancement of the aquatic habitat.

{b) Temporary Diversions. Temporary diversions shall be
removed when they are no longer needed to achieve the purpose for
which they were approved as long as downstream facilities which
were being protected are modified or removed.

(c) Reclamation of Diversions. All temporary diversions
shall be removed and reclaimed prior to permit abandonment and
all permarient diversions shall comply with the approved
reclamation plan and be renovated if necessary prior teo
abandonment. ) ' -

14.5 Hydrologic Balance. All surface mining and reclamation
activities shall be conducted to minimize the disturbance of the
hydrologic balance within the permit and adjacent areas, to
prevent material damage to the hydrologic balance outside the
permit area, to assure the protection or replacement of water
supplies, and to support the approved post mining land use.

fa) Water Quality Contreol. All water accumulation into the
pit shall be removed at least once in a twenty-four (24) hour
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period whenever water guality or spcil stability may be adversely
affected. T T -

(b) Effluent Limitations. Discharge from areas disturbed by
surface mining shall not violate effluent limitations or cause a
violation of applicable water quality standards. The monitoring
frequency and effluent limitations shall be governed by the
standards set forth in the NPDES Program under the Federal Water
Pollution Control Act as amended, 33 U.S.C. 1251 et. seqg. and the
rules and regulations promulgated thereunder. Effluent
limitaticns are those contained in federal regulations at 40 CFR
Part 4234.

{(¢) Treatment Facilities. Adequate facilities shall be
installed, operated and maintained using the best technoleogy
currently available in accordance with the approved preplan to
treat any water discharged from the permit area so that it
complies with all federal and state laws and regulations and the
limitations of this section. Nonmechanical treatment systems may
be utilized if flow is infreguent or small and timely and
consistent treatment is assured.

(d) Breakthrough. Any surface breakthrough of water caused
by the operator during the course of his operations shall be
sampled immediately and analyzed for total ircn, total suspended
solids and pH and if requested by the Commissioner, any other
parameter which i1Is characteristic c¢f the discharge. Such analysis
shall be made by a competent water analyst or chemist. The
ocriginal and at least one copy of such analysis shall be retained
by the c¢perator, and twe (2) copies shall be submitted to the
Commissioner. Should said analysis indicate the water guality to
be less than the applicable effluent limitations, seals shall be
immediately constructed. These seals shall:

(1) Prevent any air from entering the underground mine
by way of the breakthrocugh;

(2) Prevent any air from entering the breakthrough
while allowing the water to flow from the breakthrough;

{3) Seal the breakthrough of water so that it cannot
flow. Such seals shall be constructed of stone, brick, block,
earth or other imperviocus materials which are acid resistant; or

{4) Alternate methods of handling discharges from

breakthroughs may be employed where it can be established that
applicable effluent limitations can be met.
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{e) Discharges Into Underground Workings.

{1} ©On active underground mining operations, all
reascnable measures shall be taken to intercept all surface water
by the use of diversions, culverts, drainage ditches or other
approved methods to prevent water from entering the working area.
All surface drainage from the disturbed area must pass through a
sediment pond or series of sediment ponds so. that discharges from
such areas will not cause a violation of water gquality standards.

(2) Discharges into underground mine workingss; are
prohibited, nor shall water be discharged from cone underground
working to another, unless the coperator demonstrates to the
Commissioner that such activities will:

(A) MNot cause, result in, or contribute fto a
viclation of water guality standards and effluent limitations
both on or ocutside the permit area;

(B} ©Not be discharged without MSHA approval;

(C) Minimize disturbance to the hydrologic
balance on the permit area and prevent material damage outside
the permit area; and

(D) Be discharged at specified rates as a
controlled fliow meeting applicable effluent limitations for pH
and total suspended sclids, except that the pH and total
suspended limitations may be exceeded if approved by the
Commissioner, and is limited to: :

(i} Coal processing waste;
(ii) Fly ash from a coal-fired facility;

(iii) Inert materials used for stabilizing
underground mines;

(iv} Underground mine development wastes;

{(v) Sludge from an acid mine drainage
treatment facility or flue-gas desulfurization; or

(vi) Water.
(f£) Co-mingling of Waters. Unless otherwise approved by

the Commissioner, water from underground works shall not be co-
mingled with surface drainage. When separate treatment
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facilities are used for discharges from underground works, they
shall be designed to adeguately treat the anticipated quantity
and guality of the raw discharge.

{g) Gravity Flows. ©Nc person shall lccate openings for new
drift mines working in acid cr iron producing coal seams in such
a manner that the mine will have a gravity discharge. If there
will be a gravity discharge and the seam to be mined is listed in
Subsection 2.4 of these regulations, site. specific data must be
submitted demcnstrating that this seam 1s not an acid or iron
producing seam at this locatioen.

(h) A waiver of water supply replacement rights-granted by
a landowner as provided in subsection (b) of Section 24 of the
Act shall net-constitute-a-waiver-ef-the-operater's
regponaibitity-fer-maintatning-water-guatityvapply only to
. underground mining coperations, provided that a wailiver shall not
- exempt any coperator from the responsibility of maintaining water

- guality.

14.6 Acid Producing and Toxic Materials.

(ay Acid and Toxic Soils. Drainage from acid-forming and
toxic-forming materials into ground and surface water shall be
avoided by identifying, burying, blending, segregating, and/or
treating specil or other materials that will be toxic to
vegetation or that will adversely affect water guality. Such
materials shall be handled and treated in accordance with methods
set forth in the approved preplan within thirty (30) days after
initial exposure or a lesser period if required by the
Commissioner. : .

(p) Buryving Acid and Toxic Materials. Acid-forming or
toxic-forming material shall not be buried or stored in proximity
to a drainage course or groundwater system.

(c) Treatment of Toxic Material. All exposed coal seams
remaining after mining and any acid-forming, toxic-forming, cor
combustible materials or any other waste materials shall be
covered with a minimum of four feet (4') of nontoxic and
noncombustible material. Where necessary to protect against
upward migration of salts, exposure by erocsion, or to provide
adequate depth for plant growth, the Commissioner shall specify
thicker amounts cf cover.
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14.7 Monitoering Reguirements.

{(a) Surface Water. All surface water shall be sampled and
analyzed and otherwise monitored in accordance with the approved
surface water monitoring plan. Monitoring and analysis shall
occur at each monitoring site no less frequently than quarterly.
All measurements shall be submitted. to the Commissioner and all
violations of applicable effluent limitations shall_be reported
to the Commissioner within five (5) days of receipt of analytical
results. The operator shall immediately implement remedial
measures described in the hydrologlc reclamation plan.
Monitoring shall continue until bond release unless the operator
demonstrates that continued monitering is unnecessary to achieve
the purpose of the monitoring plan.

{(b) Groundwater. Where adverse impacts to a significant
groundwater resource are identified as provided in paragraph (h)
of Subsection 3.22 c¢f these regulations, the groundwater
resources shall be monitored in accordance with the groundwater
monitoring plan. Monitoring and analysis shall occur no less
frequently than guarterly. All measurements shall be submitted
to the Commissioner and all violations cf standards established
under Section 24 of the Act shall be reported to the Commissioner .
within five (5) days of receipt of analytical results. The
operator shall immediately implement remedial measures described
in the hydrologic reclamation plan. Monitoring shall ceontinue
until bond release unless the opeérator demonstrates that
continued monitoring is unnecessary to achieve the purpcses of
the monitoring plan.

{c) Ground Water Monitoring Waivers. - If an applicant can
demonstrate by the use of the PHC determination and other
available base line hydrologic and geoclogic information that a
particular water-bearing stratum in the precposed permit and
adjacent area is not one which serves or may potentially serve as
a significant agquifer or ensure the hydrologic balance within the
cumulative Llmpact. area, monltoring of the stratum may be waived
by the Commissicner. Walvers will be considered. and granted
separately and exclusively for each individual water-bearing
stratum unless it 1s shown by the use of the PHC determination
and base line hydrologic and geologic information that all
individual water-bearing stratums of concern are hydraulically
interconnected and can be waived as a complete unit.

(d) Water Treatment. Where any dlscharge from the permit
area requires treatment during the mining operation in crder to
meet the applicable effluent limitations, water monitoring of
such discharges shall continue following grading approval. If it
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is established on the basis of such monitoring that the
hydrologic balance is being preserved without treatment, the
treatment facilities may be removed. A cne (l) year history of
meeting the applicable effluent limitations shall be adeguate to
establish that the hydrologic balance is being preserved.

(e) Menitoring Equipment. Monitoring equipment located
both at the permit area and at cif-site areas shall be properlys
installed, operated, and maintained during the required
monitoring period and removed when nc longer reguired.

14.8 Steep Slope Mining.

(a) Backfilling and Spoil Pilacement. In addition to other
applicable performance standards set forth in the Act and these
regulations, the following standards shall apply where the
natural slope ¢f the land within the permit area exceeds an
average cf twenty (20) degrees as measured from the hcrizontal.
These standards except the variance provisions of subsecticn
14.12 shall alsc apply to slopes of lesser steepness where the
Commissicner has determined, on the basis of scils, climates,
method cof operation, geology, and other site-specific
characteristics, that specilal measures are required to protect
the area below the mining operations from landslides or other
hazards. The provisions of this section do not apply when mining
is conducted on a flat or gently reclling terrain with an
occaslional steep slcpe through which the mining proceeds and
leaves a plain or predominantly flat area.

(i1} ©Spoil, debris, or abandoned or disabled equipment
shall not be placed on the downslope except as provided in
subsection (d) of Section 12 of the Act. Excess spoil may be
placed in specified areas designed in the permit application for
such placement, if such placement is done in accordance with the
prcvisicns ¢f subsection 14.14 of these regulations. Nothing in
this section shall prohibit the placement of materials in
haulroad or access road fills on slopes steeper than twenty (20)
degrees so long as the fills are constructed in accordance with
construction specifications set forth in Subsection 14.14 of this
section.

{2) In multiple seam mining operations on steep
gslopes, spoil may be transported by gravity from a mining bench
or benches to an approved backfill on a lower bench being mined,
cr to an approved excess spoil disposal area, nrovided that such
gravity transport oc¢curs only where and as provided for in the
approved mining and reclamation plan, and the approved plan:
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{ A includes measures to minimize adverse
environmental impacts and to ensure safety of the public and of
mining perscnnel during such gravity transport;

{B) Provides, if the transport is to an approved
excess spoil disposal area downslope of the mining operation:

(1} For a waiver of the outcrop barrier
reguirements of paragraph (25), subsection (b)), Section 12 of the
Act; and

(ii) The lowest coal seam to be mined is to
become part of the approved fill area; or

_ (€3 Provides, if the transport is to approved
backfill on a lower mining bench or benches:

(i) For either a natural or constructed
cutcrop barrier on the lowest bench as per paragraph (25),
subsection (b)), Secticn 12 of the Act;

_(ii) That the amount of spoil so transported
is limited to that which can be safely retained on the lower
bench(es); and

(iii) That, except where and to the extent
authorized by subparagraph (7}, paragraph (d), subsection 14.14
of these regulations, each successive highwall will intersect the
next upper bench, with nco intervening natural outslope between
successive benches:

{D} Describes the sequence of mining that will
occur to ensure minimal disturbance of cutslope areas during the
operation:

(E} Provides that all areas over or across which
speoll is so transported are first properly brepared by, at a
minimum: - -

{i) <Clearing ¢of trees, brush, and other

vegetation;

{(ii) Remeoval and salvaging of topsoill, unless
an approved topsoll substitute is to be used for reclamation and
the topsoil will not affect the stability of the fill; and
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{(iil}) If the spoil is to be incorporated
into a durable rogk fiil, remscval of the topscil, subsoils, and
cther unconsolidated material from the areas across which spoil
is to be transported, so as to aveoid contamination of the durable
rock fill with exXcess fines;

{F}Y Provides that all speilil sc transported will
be incorporated into a properly designed and approved. bench
backfill or excess spoll disposdl area, and n¢ spoil other than
that regquired for revegetation will be allowed to remailn after
completion of mining con the areas between benches, or between the
lowest bench and the surface ¢of a f£ill;

{G) Provides that the spoil will be handled or
rehandled. as necessary to ensure that any f£ill so created meets
the reguirements of subparagraph 5 of this paragraph and/or
subsection 14.14 as applicable;

; (H) Provides that, if the specil is to be
incorporated intc a durable rcock f£iill with an underdrain system
which is t¢ be formed by natural segregation of dumped materials,
the transport method will insure that the natural segregation

will in fact occur, and further provides that speoil
transportation or placemeni methods which will not insure
successful underdrain construction will net be utilized; and

{I) Provides that all areas disturbed during
spoil handling will be reclaimed and revegetated in accordance
with the Ac¢t, these regulations, and the approved plan.

(23) The highwall shall be eliminated and the disturbed
area graded to the approximate original contour. Spoil material
in excess of that reguired for the reconstruction of the
approximate original contour shall be permanently stored in areas
designated in the permit for such use and designed and
constructed iIn accordance with Subsection 14.14 of this section.

(34) Land above the highwall shall not be disturbed
unless the disturbance 1s necessary to facilitate compliance with
the envircnmental protection standards of this ssction and
Section 14 of the Act. Standards to be considered which justify
such disturbance are the folliowing:

{A) Achieve the approximate original contour;

{B) Contregl erosion, sedimentation, and water
runoff; h o
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(C) Provide access to the area above the highwall
for revegetation purposes; or

{D) Comply with safety standards.

(45) The material used to backfill and eliminate the
highwall shall be sufficiently compacted or otherwise
mechanically stabilized so as to insure stability of the backfill
with a static safety factor of 1.3. Placement of Wwoody
materials in the fill shall be prohibited unless the Commissioner
first determines that the method of placement of woody material
buried-in-such-a-manner-that-it-will not deteriorate the future
stabiestability eondition-of the backfilled area._ The operator
shall at a minimum retain all overburden and spoil on the solid
portion of the existing or new benches and backfill and grade the
area to the most moderate slope possible.

{536) When mining fthrough natural watercourses or when
water i1s to be directed across or through the backfill, a
drainage channel, flumes, culvert, or french drain shall be
constructed across or through the backfill in order to insure
stability and to prevent erosion. Such drainage channels,
flumes, culvert or french drains shall be constructed of nontoxic
durabile rock, asphalt, pipe, concrete or other similar material.
Channels, flumes, ctul¥vert, and drains shall be constructed in
accordance with the applicable criteria set forth in the
applicable regquirements of these regulations.

14.9 Auger QOperations.

{(a) Prohibition and Variance. Augering shall be prohibited
by the Commissioner if it is determined that such operations pose
a potential hazard tc the environment, to the public welfare and
safety, to water quality, or to structures or buildings as a
result of subsidence. - -

(b) All auger hcles, except as provided in paragraph (c) of
this subsection, shall be: I .

{1) BSealed within seventy-two (72) hours after coal
extraction with an impervicus and noncombustible material, if the
holes are discharging water containing acid-or toxic-forming
material. 1If sealing is not possible within seventy-two {72)
hours, the discharge shall be collectively treated commencing
within seventy-two {72) hours after completion to meet applicable
effluent limitations and water-quality standards until the holes
are sealed; and -
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{2) BSealed with an impervious non-ccombustible
material, as contemporaneously as practicable with the augering
operation, if the holes are not discharging water containing
acid-or toxic-forming material.. . ,

(c) Auger holes need not be sealed with an impervious
material so as to prevent drainage if the Commissioner determines
that:

(1) The resulting impcoundment of water may create a
hazard to the envirconment or public health or safety, and

(2) The drainage from the auger holes will:

{A)} Not pose a threat of pollution to surface
water, and

({B) Comply with appliceble effluent limitations
and water guality standards. o

(d) Spacing. Auger mining operations shall be conducted in
a manner which maximizes recoverability of mineral reserves
remaining after audgering. The operator shall, at a minimum,
leave areas of undisturbed coal to provide access for future
underground mining activities, unless it is established by the
cperator that the coal reserves have been depleted or are so
limited in thickness or extent that it would not be practicable
to attempt further recovery.

(e) Subsidence. Auger mining operations shall be conducted
in such a manner so as to prevent or minimize subsidence and
where material damage occurs the operator shall correct such
damage in accordance with the requirements of paragraph (c)
subsection 16.2 of these regulations.

(f) Previously Mined Areas. Where auger mining operatiocns
affect previously mined areas and. the volume of all reasonably
available spoil is demonstrated in writing te the Commissioner to
be insufficient to completely backfill the highwall, the highwall
shall be eliminated to the maximum extent technically practical
in accordance with the following criteria:

(1) The person who conducts the auger mining operation
shall demonstrate to the Ceocmmissioner that the backfill, designed
by a qualified registered professional engineer, has a minimum
static safety factor fer the stablllty of the backfill of at
least 1.3. : : _
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(2) All spoll generated by the auger mining operation
and any associated surface coal mining and reclamation operation,
and any other reasonably available spoil, shall be used to
backfill the area. Reasonably available spoil shall include
spoil generated by the mining operation and other spoll located
in the permit area that is accessible and available for use and
that when rehandled will not cause a hazard to the public safety
or significant damage to the environment. For this purpose, the
permit area shall include spoil 1n the immediate vicinityv of the
auger mining operation.

{3) The coal seam mined shall be covered with a
minimum of four (4) feet of nonacid, nontoxic-forming material
and the backfill graded to a slope which is compatible with the
approved postmining land use and which provides adequate drainage
and long-term stability.

{4) Any remnant of the highwall shall be stable and
not pose a hazard to the publlc health and safety or to the
environment. A ! N

{5) Spelil placed on the ocutslope during previous
mining operations shall not be disturbed if such disturbances
will cause instability of the remaining spoil or otherwise
increase the hazard to the public health and safety or to the
environment.

{6) Auger holes shall not extend closer than five
hundred (500) feet to any abandoned or active underground mine
workings except as approved in Section 14.13,

14.10. Mountaintop Removal..

(a) Backfilling and §§g£§Q}nq In addition_to the other
performance standards set forth in these regulations, the
ftollowing pérformance standards will apply where the mountaintop

removal method of mining is used:

"7 7 11y The final graded top plateau slopes on the mined
area shall.be less than five (3) horizontal to one {1) vertical
S0 as to create a level plateau or gently rolling configuration.
The outslopes of the plateau shall be no steeper than two (2)
horizontal to one (1) vertical.

(2) The resulting level or gently rolling contour
shall be graded so that water will drain inward from the outslope
except at specific points where it is released over the outslope
in constructed channels. Such channels shall be protected from .
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erosion and constructed in accordance with paragraph (<)
subsection 5.3 of these regulations.

14.11 Procedures to Obtain Inactive Status.

(a) A permittee may not cease mining and reclamaticn
operations for a period of thirty (30) days or more unless the
Commissioner finds in writing that all the following requirements
have been fully satisfied:

(1) The site is in full compliance with all standards
of the program and permit, including but not limited to
contemporaneous reclamation, no outstanding violations or
penalties exist, and adeguate pictorial and narrative description
of site conditions to date has been placed in the file;

(2) Where the permit inveolves the extraction of coal,
significant coal reserves £or the mine remain;

: {3) All disturbed acreage is bonded in accordance with
Section 11 of the Act and Section 11 of these regulations;

(4) All reguired and necessary backfilling, regrading,
revegetation, environmental monitoring, and water treatment
activities will continue on the mine site, and adeguate
provisions for other reguired and necessary maintenance work for
the time pericd for which the application to cease cperations has
been made;

(5) The site must be adequately secured to guard
against hazards to the public;

(6) A finding based on a detailed showing by the
permittee that the cessation is necessary because of temporary
market conditions which are likely to change in the period for
which the temporarily inactive status is sought;

{(7) A color coded mine/progress map accurately
depicting the extent and locatlion of all disturbed area, the-
remaining undisturbed area, and the remalning ccal reserves, if
any, on the permit at the time of the reguest. The mine/progress
map shall contain a legend which lists the respective acreages
and/or tonnages for each of the above-described categories;

{8) Each reguest for inactive status shall be
submitted on forms prescribed by the Commissioner and shall
contain a sworn statement as follows: "The information contained
in this application is true and correct to the best of my
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knowledge and belief." Such statement shall be signed by an
accountable official cf the applicant and shall be notarized;and

{9) Inactive status shall not relieve the opsrator of
any responslipility for complying with the Act, these rules and
regulations, or the terms and conditions of the permit.

(b} The Commissiconer may grant inactive status for a period
of up to one (1) year if he determines that the application
contains sufficient information to meet all requirements of
paragraph (a) of this subsection.

{c} The Commissioner shall within five (5) days of receipt
of a request for inactive status, post the application and
supporting documentation in an appropriate public office in the
area of the permit, and shall notify any persons who have
reguested notification of a reguest for inactive status on the
relevant permit, that a request has been received. The
Commissioner shall provide for public comment and an opportunity
for an informal conference.  If a2 reguest for an informal
conference is recelved within thirty (30) days of the
Department’'s receipt cf the regquest, the Commissioner shall
schedule the conference in the area of the permit.

{d) Within thirty (30) days preceding the expiration of the
initial time period granted for inactive status, the permittee
may request an extension of the approved inactive period, and at
that time must submit current information meeting the
reguirements of paragraph (a). The Commissioner shall make the
same findings and provide for the same public review process
before granting a request for extension. In no event mav the
total time granted for inactive status for any given surface coal
extraction permit be in excess of three (3) vears, provided, That
further extensions may be granted on the basis of a showing by
the permittee that such extensiocn 1s necessary by reasocon of:

(1) Litigation precluding reactivation of the site;
(2) Labor strikes; or

{3) Substantial equipment necessary for extraction,
e.g. draglines, shovels, etc., remain on the site and are being
maintained in working crder.

{e} The three (3) vear limitation on inactive status for
surface mines shall not apply to preparation plants or locad-out
facilities #f, whether or not they are associated with a surface
ceoal extraction permit.
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(f) The provisions set forth in this subsection shall be
applicable te all surface mining and reclamation operations which
currently have approved inactive status on the effective date of
these regulations.

14,12 Variance From Approximate Original Contour
Reguirements.

(a) Procedures toc Obtain a Variance. The Commissioner may
grant a variance from the reguirements for restoring the mined
land in steep slope areas to approximate original contour under
the following terms and conditions:

(1) The permit area is located on steep slopes as
defined in paragraph (a) of Subsection 14.8 of these regulations;

(2) The alternative postmining land use reguirements
of Subsection 7.3 of these regulations are met;

(3) All other applicable reguirements of the Act and
these regulations, except for those relating to approximate
original contour, are met;

(4) All highwalls are completely backfilled in a
manner which results in a static safety factor of 1.3;

(5) Only spoil not necessary to achieve the postmining
land use may be removed from the mine bench;

(6) The watershed of the permit and adjacent area will
be improved bys fA¥~Rreducing pollutants, environmental impacts,
or flood hazards;-and provided that, the watershed will be deemed
improved only if-{By--Veiume-ef-seasecnai-fiows-do-not-adversety
affect-tpe-envirenment changes in seasonal flow volumes from the
proposed permit area will not adversely affect surface water
ecologv or any existing or planned use of the surface or ground
water. R,

. {7) Appropriate Federal, State and local government
agencies have an opportunity to review and comment on the
proposed postmining land use to determine that the potential use
is shown to constitute an egual or better economic or public use;

(8) The proposed use is designed and certified by a
qualified registered professional engineer in conformance with
professional standards established to assure the stability,
drainage, and configuration necessary for the intended use of the
site; and
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(9) The surface land owner(s) of the permit area has
requested in writing that a variance be granted to achieve the
approved alternative postmining land use.

14.13 MSHA Approval. No mining shall occur within five
hundred (500) feet of an underground mine not totally abandoned
without approval by the Federal Mine Safety and Health
Administration.

14.14 Disposal of Excess Spoil.

{a) General,

(1) Spoil not reguired to achieve the approximate
original contour shall be transported to and placed on designated
disposal sites within the permit area;

(2) All excess spoil shall be placed in a controlled
manner so as to minimize the adverse effects of leachate and .
surface water runoff from the fill on surface and groundwater;

{3) Ccal processing wastes and underground development
waste shall not be placed in such fills unless the waste is
placed in accordance with Section 22 of these regulations,
contains no acid producing or toxic forming materials and is of
the proper characteristics so.as to assure the design stability
of the £ill;

(4) Any excess spoil dispesal in an undergrcund mine
shall be done in accordance with a plan approved by the Mine
Safety and Health Administration in accordance with design
standards of paragraph (s), subsection 22.3 of these regulations;

(5) Excess spoil that is acid- or toxic-forming or
combustible shall be adeguately covered with nonacid, nontoxic
and noncombustible material, or treated, to control the impact on
surface and ground water in accordance with subsection 14.6 and
14.7 of this section, to prevent sustained combustion, and to
minimize adverse effects on plant growth and the approved
postmining land use;

(6) Slope protection shall be provided to minimize
surface erosion at the site. All disturbed areas, inciuding
diversion channels.that are not riprapped or otherwise protected,
shall be revegetated upon completion of construction; and

(7) The final configuration of the fill shall be
sultable for the approved post mining land use.
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(b) Certification — Inspections and Reporting.
Certification of all excess spoil f£ills shall be reguired as
follows:

(1) The fill and appurtenant structures shall be
designed in accordance with professional design standards, which
meet the requirements of this subsection, and certified by a
registered professional engineer experienced in the design of
earth and rock fill embankments;

(2) During construction, the £ill shall be inspected
quarterly for stability by a registered professional engineer
experienced in the construction of earth or rock fills or other
qualified professional specialist working under the direction of
a professional engineer experienced in the construction of earth
or rock fills. Regular inspections are also required during
. placement and compaction of £ill materials and during critical
. construction periods such as foundation preparation, underdrain
placement, installation of surface drainage systems, and
construction of rock tce buttresses. Within two (2) weeks
following completion of the inspections, a report certified by
the registered professional engineer shall be submitted to the
Commissioner. The certified report shall contain a statement
that the fill is being constructed and maintained as designed in
accordance with the approved plan and these regulations. The
report will also note any instances of apparent instability,
structural weaknesses, and other hazards. The report on the
drainage system and prctective filters shall include color
photographs taken during and after construction, but before the
underdrains are covered with excess spoil. Ceclor photographs
shall be of sufficient size and number to provide a relative
scale and to clearly identify the site. If the underdrains are
constructed in phases, each phase must be certified separately.
If excess durable rock speil is placed such that the underdrain
system is constructed simultaneously with excess spoil placement
by the natural segregation of dumped materials, color photographs
of the underdrains must be taken as they are formed. All color
photographs shall be of adequate size and number to provide a
relative scale and to clearly identify the site. A copy o©f the
certified report shall be maintained at the mine site; arnd

(3) After total completion of the fill, a
certification form shall be completed and submitted tc the
Commissioner by the registered professional engineer overseeing
construction of the £1ill; and
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{4) 1In addition to the requirements o©f subparagraph
(3) of this paraqgraph, certification forms for durable rock fills
shall be accompanied by the following:

_{(A) A statement attesting that the fill contains
no more than twentvy-percent (20%) neon-durable material;

{B) A statement attesting that foundation
preparation is proceeding in accordance with the design plans;

{C} A statement that prohibited materials are not
being placed, deposited, or disposed of intec the £fill area: and

(D) A statement that sediment control measures
are constructed and being maintained in accordance with the
approved design plans and the terms and conditions of the permit.

{c) Location. Excess spoil not reguired to achieve the
approximate original contour on the permit areas may be deposited
outside the permit area if the following conditions are met:

{1l) The excess spoil is deposited on ancther permit
area; or _ o S T .

{2) The excess spoil is placed on an abandonaed mine
land project conducted under the Abandoned Mine Land Program
where: ,

(A} A reclamation contract is in effect;

{B) The project will result in improved
environmental, aesthetic, or safety conditions; and

{C} The project is designed and constructed in
accordance with the Act and these regulations.

(d) Disposal of Excess Spoil on Existing Benches. Spoil
material not required to return the area to the approximate
original contour may be placed on an existing bench if the
following conditions are met:

(1} Sufficient foundation investigations and
laboratory analysis of foundation materials which include the
effects of underground workings below the solid bench, shall pe
performed. Based on information chtained from such
investigations and analysis, the Commissioner may reguire
modification of design reguirements from the spill. Fills which
are proposed on pre-existing benches where the slope of the solid .
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bench exceeds ten percent (10%) toward the outslope shall meet
the design requirements of paragraph (f), subsection 14.14, of
this section.

(2) All vegetation and organic material shall be
removed from the disposal area prior to placement of excess
spoil. All topsoil shall be removed and redistributed or
stockpiled in accordance with Subsecticn 14.3 of this section.
211 excess§ spéil shall be transported and placed only on the
solid portion of the bench in a controlled manner in horizontal
1ifts not exceeding four (4} feet in thickness. The spoil must
be compacted or otherwise mechanically stabilized to achieve a
static safety factor of 1.3. The area shall be backfilled and
graded to achieve the most moderate slope possible which does not
exceed the angle of repose. The final graded configuraticn shall
be such that the surface and subsurface drainage is compatible
with the natural surroundings and the approved postmining land
use. Terraces may be constructed on the outslope if required for
stability, control of erosion, or to conserve soil moisture. The
grade of the outslopes between terraces shall not be steeper than
two (2) horizontal to one (1) vertical (530 percent).

(3) No permanent impoundments are allowed on the
completed f£ill. Small depressions may be allowed if they are
needed to retain moisture, minimize erosion, create and enhance
wildlife habitat, or assist revegetation; and if they are not
incompatible with the stability of the fill.

(4) If the disposal area contains springs, natural or
manmade water courses, or wet weather seeps, the fill design
shall include diversions and underdrains as necessary to control
erosion, prevent water infiltration into the fill, and ensure
stability. Diversions shall comply with the reguirements of
paragraph {c) Subsection 5.3 and Subsection 14.4 of these
regulations. Underdrains shall be designed and constructed in
accordance with subparagraph (1), paragraph (e), subsection 14.14
of these regulaticns.

(5) Underdrains shall consist of durable rock or pipe,
be designed and constructed using current, prudent engineering
practices and meet any design criteria established by the Act,
these regulations, and the terms and conditions of the permit.

(6) The existing highwall shall be eliminated to the
maximum extent technically practicable. '
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{7} Disposal of excess spoll from an upper actively
mined bench to a lower pre-existing bench by means of gravity
transport may be approved by the Commissioner provided that:

(A) The gravity transport courses are determined
on a site-specific basis by the operator as part of the permit
applicaticon and approved by the Commissiocner to minimize hazards
to health and safety and to ensure that damage will be minimized
between the benches, ocutside the set course, and downslcpe of the
lower bench should excess spoil accidentally move;

{B) All gravity transported excess spoil,
including that excess spoil immediately below the gravity
Ltransport courses and any pre-existing spoil that is disturbed,
is rehandled and placed in horizontal lifts in a controlled
manner, concurrently compacted as necessary to ensure mass
stability and to prevent mass movement, and graded to allow
surface and subsurface drainage to be compatible with the natural
surroundings and to ensure a minimum long-term static safety
factor of 1.3. Excess spoil on the bench prior to the current
mining operation that is not disturbed need not be rehandled
eXcept where necessary to ensure stability of the fill;

(C) A safety berm is constructed on the solid
portion of the lower bench prior to gravity transport of the
excess spoll. Where there is insufficient material on the lower
bench to construct a safety berm, only that amount of excess
spoil necessary for the construction of the berm may be gravity
transported to the lower bench priocr te constructicon of the berm;
and

(D) Excess spoil shall not be allowed on the
downslope below the upper bench except on designated gravity
transport courses properly prepared in accordance with Subsection
14.3 of this section. Upon completion of the fill, no excess
spoil shall be allowed to remain on the designated gravity
transport course between the two benches and each transport
course shall be reclaimed in accordance with the reguirements of
the Act, these regulations, and the approved permit.

(e) Valley Fills. Where the excess spoil disposal site is
located in a valley, the following criteria shall be met:

{l) If the fill area contains springs, natural water
courses, or wet weather seeps, lateral underdrains shall be
constructed from the wet areas to the rock core in such a2 manner
that infiltration and entrapment of water within the fill will be
prevented. Underdrains shall consist of durable rock or pipe, be .
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designed and constructed using current, prudent engineering
practices which will meet any design criteria established by the
Commissioner. The underdrain system and the rock core shall be
designed to carry the anticipated seepage of. water due to
rainfall away from the excess spoil £ill and from seeps and
springs in the foundation of the disposal area and shall be
protected from piping and contamination by an adegquate filter.
Rock underdrains shall be constructed of durable, nonacid,
nontoxic-forming rock {(e.g., natural sand and gravel, sandstone,
limestone, or other durable rock) that does neot slake in water or
degrade to soil material, and which is free of coal, clay or
other nondurable material. Perforated pipe underdrains shall be
corrosion resistant and shall have characteristics consistent
with the long-term life of the £ill.

(2} The feoundation-ef-the-fill shall be designed to
assure a long-term static safety factor of 1.3 or greater.

(3) The outer slope or face of the valley f£ill shall
be no steeper than two (2) horizontal to one (1) vertical with
terraces constructed at a maximum of each f£ifty (50) feet
vertical rise above the toe of the fill. The bench width of each
terrace shall be no less than twenty (20) feet with a three (3)
to five (5) percent slope toward the face and a one {l) percent
slope toward the rock core located near the center of the valley
fill. . ' .

{4) A rock core chimney drain may be utilized for
fills that will come to the level of the ridge line with no
natural drainage area above the fill. A rock core chimney drain
may also be used for fills that do not come to the ridge line
provided that the fill does not contain more than two hundred and
fifty thousand (250,000) cubic yards of material unless located
in an area where the valley floor is always above the local water
table. Runoff from areas above and adjacent to the fill shall
not be allowed to flow onte the fill surface, and shall be
diverted into stabilized diversion channels, designed and
constructed to safely pass the peak runoff from a i100-vyear, 24-
hour precipitation event.

(5) The central rock core or "chimney drain®” shall lie
in the apex of the wvalley and extends throughout the depth and
length of the £fill. The rock core shall be designed and
constructed in accordance with the following criteria:

(A) The rock core shall consist of durable non-

acid producing or toxic forming rock of a minimum average
diameter of twelve (12) inches with no more than ten {(10) percent
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of the core material consisting of fines, and which is free of
coal, ¢lay or other non-durable material.

(B) The minimum width of the rock core shall be
sixteen feet, and shall be protected by a filter system to ensure
proper long-term functioning which is designed and constructed
using current, prudent engineering practices. TIf no filter is
designed for the underdrains, a rock core of sufficient capacity
shall be provided to allow for partlal plugging of the drain
and/or rock core.

(C) The core shall be constructed progressively
and concurrently with each l1ift of the valley fill.

(D) The finished surface of the rock core shall
form a trapezoidal channel capable of permitting the peak runoff
of _a one- hundred {100) vyear twenty-four (24) hour precipitation
event. o T o o

(6) Where valley fills are designed for construction
without a rock core, an underdrain shall be used. The underdrain
shall be designed and constructed in accordance with standards
set forth in Subparagraph {1) of this paragraph. BSurface runoff
from above and across the surface of the f£ill shall be carried
through a surface diversion system capable of handling the peak
runoff from a one-hundred (100) year twenty-four (24} hour
precipitaticn event. Co oot T '

{7) Sufficlent foundation investigations and
laboratory analysis of foundation materials which include the
effects of underground workings, shall be performed in order to
develop the necessary plans, design specifications, and standards
set forth in the approved permit. Based on information cbtained
from such investigations and analysis, the Commissioner may
reguire modification of the design regulrements of the £ill.

{B) Areas upon which a valley fill is to be
constructed shall first be progressively cleared of all trees,
brush, shrubs, and other organic material which is above ground
levels; provided that, in critical foundation areas, including,
but not limited to, the toe of the fill, seepage or underdrain
areas, and downstream portions of the fill that provide a
resisting force agalnst massive slope failure, all organic
material both above and below the ground surface must be remowved.

This material shall be disposed of ocutside the fill aresa. No
more than three {(3) acres, excluding roadways, shall be cleared
unti}l the first 1ift of the valley f£ill is completed.
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(8) The valley £f1ll shall ke constructed in lifts not
exceeding four (4) feet in thickness beginning at the tce of the
fill. Wwhere fills are designed and constructed using lifts
exceeding four (4) feet in thickness, the design plans and
specifications shall specify the thickness of the lifts. The
operator shall demonstrate how and the engineer shall certify
that such thickness will insure stability and meet all safety and
environmental protection standards.

(10) During and after construction, the-tep-of-the-fiil
shati-be-graded-to-drain-te-the-head-of-the-fiti-on-a-sitepe-not
greater-than-three-{3y-parcentgrading may drain surface water
away from the cutslope of the fill and toward the rock core. A
drainage pocket shall be maintained at the head of the f£ill at
all times to intercept and direct surface runoff tec the rock
core. In no case shall this pocket have a potential for
. impounding more than ten thousand (10,000) cubic feet of water.

. No other impoundments may be constructed on the £ill.

(11) Where the tce of the spoill rests on a downslope
which is in excess of thirty-six (36) percent, keyway cuts or
rock toe buttresses shall be constructed of sufficient size so as
to ensure stability of the fill as determined by stability
analysis. : i -

(f) Side Hill Fills.

{l1) BSide hill fills shall be constructed on the most
stable and moderate slopes available with the natural downslope
at the toe of the fill not to exceed thirty-six (36) percent.
Where possible, the toe of the £ill shall rest on or above a
natural terrace, bench c¢r berm in a manner which will provide
additional stability and prevent mass movement.

(2) Each design shall be based on the results of
sufficient geotechnical investigation of the construction site.
The investigations shall include such factors as geologic
conditions, soil characteristics, depth of bedrock, springs,
seeps and groundwater flow, and a description of materials to be
placed in the f£ill. .

{3) The design and construction of all side hill fills
must be certified by a registered professional engineer.

(4) If the fill area contains springs, natural water

courses or wet weather seeps, lateral drains shall be constructed
from the wet areas in the same manner as set forth in
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subparagraph (1) paragraph (e) of Subsection 14.14 ©of these
regulations.

{(5) All areas upon which the fill is to be constructed
shall be progressively cleared of all trees, brush, shrubs, and
other organic material which is above ground levels; provided
that, in critical foundation areas, including, but not limited
to, the toe of the fill, seepage or underdrain areas, and
downstream portions of the f£ill that provide a resisting force
against massive slope failure, all organic material both above
and below the ground surface must be removed. This material
shall be disposed of cutside the fill area.

(6) The £ill shall be constructed in concurrently
compacted lifts not exceeding four (4) feet in thickness.

(7) The £ill shall be designed and constructed to
assure a static safety factor of at least 1.5.

(8) The outer slope or face of the fill shall be no
steeper than two (2) horizontal to one (1) vertical. Terraces
shall be constructed on the face of the £ill at each fifty (50)
feet vertical rise above the toe.of the fill. The terraces shall
be a minimum of twenty {20) feet wide and shall slope three (3)
to five ({5) percent toward the face with a lateral slope of cne
(1) percent to a discharge channel capable ¢of passing a one
hundred (100) vear twenty-four (24) hour precipitation event.

(9) Surface water runoff from the fill and from
surrounding areas shall be diverted away from the £ill and into
stabilized channels designed to pass safely the runoff from a
one-hundred (100) year, twenty-four (24) hour precipitation
event.

(10) No permanent impoundments may be constructed on
the completed fill except that small depressions may be allowed
if they are needed to retain moisture, minimize erosion, create
and enhance wildlife habitat, or assist revegetation; and if they
are not incompatible with the stability of the £ill.

(g) Durable Rock Fills.

(1) The Commissioner may approve the design,
construction, and use of a single lift £ill consisting of at
least eighty (80) percent durable rock if it can be determined,
based on information provided by the operator, that the following
conditions exist:
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(A) Examination of core borings and the geologic
column show that the overburden consists of durable sandstone,
limestone, or other durable material in sufficient thickness and
amounts to generate spoil material that is eighty (80) percent or
greater durable rock. Where the fill will contain non-cemented
clay shale, clay spoll, or other nondurable material, such
material must be mixed with the durable rock in a contreclled
manner such that no more than twenty (20) percent of the £ill
volume is not durable rock. Tests shall be performed by a
Registered Professional Engineer and approved by the Commissicner
to demonstrate that no more than twenty (20) percent of the fill
volume is not durable rock.

(B) The durable materiairock shall not consist of
acid-producing or toxic-forming material,-and will not slake in
water, and will not degrade to soil material. For purposes of
~this paragraph only, soil material means material of which at
. least fifty (50) percent is finer than 0.074 mm, which exhibits

plasticity, and which meets the criteria for group symbol ML, CL,
OL, MH, CH, or OH, as determined by the Unified Soil
Classification System [ASTM D-2487).

(C) The toe of the f£ill will rest on natural
slopes no steeper than twenty (20) percent. )

(2) The fill shall be designed based on the results of
sufficient geotechnical investigations of the construction site.
The Investigation shall include such factors as geologic
conditions, soil characteristics, depth to bedrock, location of
springs, seeps and groundwater flow, potential effects of
subsidence ‘and a description of materials to be placed in rock
cores and drains.

(3} The design and construction of all durable rock
fills must be certified by a registered professional engineer
experienced in design and construction of earth and rock
embankments. . . _ _ .

(2) The foundation of the fill and the fill shall be
designed to assure a long-term static safety factor of 1.5 or
greater, and meet an earthguake safety factor of 1.1.

(5) The outer slope or face of the fill shall be no
Steeper than two (2) horizontal or one {1} vertical (2:1).
Terraces shall be constructed on the £fill at a maximum of every
fifty (50) feet in vertical rise above the toe of the fill. The
terraces shall be no less than twenty (20) feet in width and
slope toward the £ill at a three (3) to five (5) percent grade
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and slope laterally at one (1) percent grade to discharge
channels capable of passing the peak runoff{ for 2 one-hundrad
(100} year twenty-four (24) hour precipitation event.

{6) All areas upon which the £fill is to be placed
shall first be progressively cleared of all trees, brush, shrubs
and other organic material which is above ground levels; provided
that, in critical foundation areas, including, but not limited
to, the toce of the £ill, seepage or underdrain areas, and
downstream portions of the £ill that provide a resisting force
against massive slcpe failure, all organic material both above
and below the ground surface must be removed. This material
shall be disposed of cutside the fill area.

{7) ff-the-fili-area-contains-springs;-natural-water
courses-or-wet-weather-seepsy;-iateral-drains-shati-be-constructed
in-the-same-manner-as-set-forth-in-gsubparagraph-{iy-paragraph-{fe¥
of-thig-Subkbsectieon. If-tThe underdrain system itsmay be
constructed simultanecusly with excess spoil placement by the
natural segregation of dumped materialsy; provided, that the
resulting underdrain system shall be capable of carrying
anticipated seepage of water due to rainfall away from the excess
speoil fill and from seeps and springs in the foundation cf the
disposal area and the other requirements for drainage control
shall be met. If the underdralin svstem is not constructed by
natural segregaticn ¢of dumped material, it shall be designed and
constructed in accordance with subparagraph (1), paragraph (e},
of this subsection.

(8) Drainage-channeis-capablie-of-passing-the-peak
discharge-£frem-a-ene~hundred-{i€8i-yeary-twenty-four-{243~houry
precipitadtion-event-gshati-hbe-2enstructed-to-direct-water-areund
or-threugh-the-filti-in-such-a-manner-as-to-prevent-zonag-of
saturation-within-the~£f+3XRunoff from areas above and adjacent to
the fill shall net be allowed to flow onto the £i1l, and shall be
diverted inteo stabilized diversion channels, designed and
constructed to safely pass the peak runcff from a 100-vear, 24-
hour precipitation event.

{S5) The grade of the top surface of the compiétedifill
shall not exceed five (3) percent and shall slope toward the
drainage channel.

{10) No permanent impcundments may be constructed on
the completed f£il11 except that small depressions may be allowed
if they are needed to retain moisture, minimize erosion, create
and enhance wildlife habitat, or assist revegetation; and if they
are not incompatible with the stability of the fill.
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{(ll1) Notwithstanding any other provisions of these
regulations, the Act, or the terms and conditions of a permit to
the contrary, additicnal storage capacity or sediment control
measures may be reguired through permit revision if sediment
removal performance of the structure({s) during operation and
construction of the £ill is found to be deficient to the point
that significant non-cempliance with applicable effluent limits
or water guality standards results.

{12) The following materials are hereby prcohibited from
being placed, deposited, or disposed of into a durable rock fiil
or durable rock fill area:

(A) Surface scoils, provided that such soils used
to establish vegetation on the surface of the fill are not
prohibited; provided, however, that such soils may be placed in
the fill if accounted for in design and construction as
nondurable material and such soils are not deposited in critical
zones of the fill;

(BY Mud, silt, or sediment cleaned or removed
from mining pits, roadwavs, sediment control structures and/or
other areas ©f the operatiocn;

{(C) Vegetative or organic materials cleared cor
grubbed from the permit or other areas;

{D) Necn-coal wastes; and

{E)Y Coal refuse.

14.15 Backfilling and Regrading.

{(a) General. Spcll. returned to the mined-out area shall be
backfilled and graded to the approximate original contour with
all highwalls eliminated. Where approval for placing coal
processing waste in the backfill has been granted, such placement
shall be done in accordance with the compaction requirements of
paragraph (p) subsection 22.3 cf these regulations. The final
graded slope shall not exceed either the angle or repose or such
other lesser slope as is necessary to achieve a minimum long-term
static safety factor of 1.3 and to prevent slides.

(b} Time Limits. Grading, backfilling, and water
management practices shall be Xept current as follows:

(1) Where the operation consists of contour mining
onlys; (no augering), grading and backfilling shall follow the
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mineral removal by a period not to exceed sixty {60) days or a
distance one thousand five hundred (1,500} linear feet.

(2) Where the operation consists of contour mining and
augering, the augering shall follow the mining by a pericd not to
exceed sixty (50) days, and the grading and backfilling shall
follow the augering by a period not more than thirty (30) days or
a distance of one thousand five hundred (1,500) linear feet, but
in no event shall more than three thousand (3,000) linear feet of
pit be exposed at any time.

{3) Where the operation consists of augering only, the
grading and backfilling shall follow the augering by a period not
to exceed thirty (30) days or a distance of cone thousand (1,000)
linear feet. - — & 7 cmmommTTT T e e T

(4) Should the operation consist of area mining only,
the backfilling and grading shall not be more than two spoil
ridges behind the pit being worked. The maximum linear feet of
open pit shall not exceed three thousand (3,000) feet at any
time.

{5) When the operations remove the entire coal seams
running through the upper fraction of a mountain, hill, or ridge,
backfilling and regrading shall follow the same guidelines
established for area and contour mining. The outer perimeter and
drainage area shall be stabilized, regraded, seeded, and mulched
immediately upon construction. Where more than one component
spread of equipment is being utilized on the same permit area,
the backfilling and regrading shall be considered current when
each area meets the requirements of paragraph (4) of this
subsection.

(c) Revegetation., Revegetation shall ke kept current by
establishing a temporary or permanent vegetative cover on
regraded areas by the end of the first growing season and a
permanent cover by the end of the second growing season.

(d) Extensions. The time periocd oxr the distance set forth
in this subsection may be reascnably extended where the permittee
affirmatively demonstrates that site conditions, including
legitimate operational requirements, or weather changes nake
adherence to these guidelines impractical. A written waiver must
be obtained from the Commissioner for such extension. The
Commissioner will by directive establish standards for
determining what site conditiens or weather changes will justify
an extension.
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(e} Reclamation Eguipment. Operable regrading egquipment
shall be kept on the permit area until satlsfactory completion of
grading unless otherwise approved.

(f) Exemptions. Backfilling and grading may be postponed
on a permit where surface mining operations and underground
mining operations are proposed on the same area; provided that
all requirements set forth in paragraph 16, Subsection (b),
Section 12 of the Act are met. Where the underground mining
permit is terminated or revoked, backfilling, regrading, and
reclamation shall commence and proceed in accordance with the
provisions of paragraph (b)), subsection 15.2 of these
regulations.

(g) Grading OQuter Spoil. All outer spoil shall be graded
so as to blend into the adjoining undisturbed lands.

(h) Erosion Contrcl. All disturbed areas shall be regréded
and stabilized in a manner which effectively controls erosion.

(i) Regraded Drainage Control. Drainage control on
regraded areas shall prevent excessive erosion or additional
contributions of suspended solids to the receiving stream, ensure
safety and conserve soll moisture. Drainage control measures may
include, but are not limited to, constructed drainways, flumes
and riprap channels, tracking in, small depressions or other
devices. A .

14.16 Backfilling and Grading. Previously mined areas.

{(a) Remining operations on previously mined areas that
contain a pre-existing highwall shall comply with the applicable
performance standards of the Act and these regulations unless
otherwise exempted in accordance with the provisions of this
subsection.

(b) The requirement of highwall elimination shall not apply
to remining operations where the operator can demonstrate in
wrlting that the.volume of all reasonably available spoil located
in the vicinity of the remining operation is insufficient to
completely backfill the reaffected or enlarged highwall. The
highwall shall be reduced to the maximum extent technically
practical. All spoil generated by the remining operation and any
other reasonably available spoil in the vicinity of the operation
shall be included in the permit area. For purposes of this
paragraph, the term reasonably available spoil means spoil and
suitable coal mine waste material generated by the remining
cperation or other spoil or suitable coal mine waste material
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located in the permit area that is accessible and available for
use and that when rehandled will not cause a hazard to public
safety or significant damage toc the environment.

{c) Achieve a pestmining slope that does not exceed either
the angle of repose or such lesser slope as is necessary to
achleve a minimum long-term static safety factor of 1.3 and to
prevent slides.

(d) Minimize erosion and water pollution both on and off
the site.

(e) Support the approved postmining land use.

{f) Speil and waste materials shall be compacted where
advisable to ensure stability or to prevent leaching of toxic
materials.

(g) Disposal .cf ceoal processing waste and underground
daevelopment waste in the mined-out area shall be In accordance
with Section 22 of these regulations, except that a long-term
static safety factor of 1.3 shall be achieved.

{(h) Exposed coal seams, acid- and toxic-forming materials,
and combustible materials exposed, used, or produced during
mining shall be adeguately covered with nontoxic and
noncombustible material, or treated, to control the impact on
surface and ground water in accordance with subsection 14.5 of
this section, to prevent sustained combustion, and to minimize
adverse effects on plant growth and the approved postmining land
use. :

{1) Cut-and-£fill terraces may be alliowed where:

{1} HNeeded to conserve soil moisture, ensure
stability, and control ersgsicn on final-graded slopes, if the
terraces are compatible with the approved postmining land use; cor

{(2) Specialized grading, foundation ceonditicns, or
roads are regquired for the approved postmining land use, in which
case the final grading may include a terrace of adeguate width to
ensure the safety, stability, and erosion control necessary to
implement the postmining land use plan.

(j) Small depressicns may be constructed if they are needed

to retain moisture, minimize erosion, create and enhance wildlife
habitat, or assist revegetation.
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(k} Spoll placed on the outslope during previous mining
operations shall not be disturbed if such disturbance will cause
instability of the remaining spoil or otherwise increase the
hazard to the public health and safety or to the environment.

(1) Any highwell remnant left after remining must be
demonstrated by the operator to be stable and not pose a hazard
to the public health and safety or the environment.

{m) All revegetation shall be carried out in a manner that
encourages a prompt vegetative cover which, at a minimum, shall
be adequate to control erosion and is consistent with the
reclamation plan. The ground cover reguirements for revegetation
set forth in Secticon 9 of these regulations may be modified on a
case-by-case basis, by the Commissioner, except that at 2 minimum
the vegetative ground cover shall be no less than that which
existed before remining and shall be adequate to controcl erosion.
Determination of premining ground cover success and productivity
shall be made using sampllng technlques described in the
Handbook. -- - :

(n) A coal remining operaticon which began after February 4,
1987, and on a _site which werewas mined prior to August 3, 1977,
may quallfy for the water quality exemptions set forth in
subsection (p), Section 301 of the federal Clean Water Act, as

amended.

14.17 Control of Fugitive Dust. All eXposed surface
areas shall be protected and stabilized to effectively control
erosion and air pollution attendant to ercsion.
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38-2-15 Performance Standards Applicable Only to Underground
Mining Operations

15.1 Site Development.

{a) Time Schedule for Site Excavation. The time schedule
for site excavation shall be consistent with the approved preplan
and shall provide for minimum exposure of disturbed area over a
given time frame in a manner consistent with environmentally
sound procedures. Regrading and stabilization of all areas
disturbed in the development of the mine site shall prcceed as
contemporaneously as practicable. 1In any event, all required
drainage system compcnents and roads necessary for site
construction shall be installed in accordance with the approved
preplan prior to.any disturbance for site development.

(b) Temporary Storage of Qverburden to be Used for N
Backfilling and Regrading. All material to be used in final
regrading must be placed within the permit area as specified in
the approved plan Iin a manner which will insure mass stability in
accordance with these regulations and revegetated to prevent

arosion.

(¢) Temporary Revegetation. All topsoil and spoil storage
areas which will be in place for more than six (6) months but
less than one (1) year shall at a minimum be seeded and mulched
so as to establish a satisfactory stand of temporary vegetative

cover. This seeding and mulching must be done promptly.

{d) Permanent Revegetation. All topsoil, spoil storage and
other disturbed areas which will be in place for longer than one
(1) vear shall be mulched promptly, seeded, and/or planted during
the first seeding season following disturbance so as to establish
a satisfactory permanent vegetative cover. Trees shall be
required only on_those areas that:

(1) Will not be redisturbed by future reclamation
activities; or

(2) Are necessary in order to meet the approved
postmining land use.

(e) Mine Site.Organization and Aesthetics. Indiscriminate
dumping or discarding of materials, litter, junked equipment,
contalners, or other waste materials such as lubricants, paints,
flamifable liguids, garbage, lumber or other combustible material
generated or used shall be prohibited. These materials shall pbe
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properly placed in areas specifically designated for their
storage or disposal or removed from the area. Regrading and
revegetation of the dispcsal areas shall be planned and carried
out where possible in a manner which results In the covering or
screening of offensive and unsightly areas.

{f) Noncoal waste disposal sites shall:

(1) Be designed and constructed so as not to degrade
surface or ground waters;

(2} Not be located within eight (8) feet of any coal
outcrop or ceoal storage area;

{3) ©Not be deposited in a refuse plle or impounding
structure;

(4) Be compacted; and

{5) Be covered with at least two (2) feet of soil,
stabilized, and revegetated after completion.

15.2 Backfilling and Regrading.

(a) General. Spoil returned to the mined-out area shall be
backfilled and graded to approximate original contour with all
highwalls eliminated and a postmining slope that does not exceed
either the angle of repose or such lesser slope as is necessary
to achieve a minimum long-term static safety factor of 1.3 and
prevent slides.

(k) Time Schedule for Regrading and Backfilling. Regrading
and backfilling will be completed as contemporaneously as
practicable with mining operations and as reflected on the
approved mining and reclamation plan; provided, however, that
reclamation activities shall be initiated within thirty (30)
davs, and final backfilling and regrading shall be initiated
within one hundred eighty (180) days of completion of underground
cperations. Should particular site conditions or weather make
adherence to these guidelines impractical, the period of time
reguired tc be current may be reascnably extended.

(c) Revegetation. Revegetation shall be kept current by
establishing a temporary or permanent vegetative cover on
regraded areas by the end of the first growing season and a
permanent vegetative cover by the end of the second growing
season. BStandards and procedures for establishing a satisfactory
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vegetative cover and guidelines for species selection and
application rates are found in Section § of these regulations.

(d) Variances Frem Highwall Elimination., All undergrcund
mining cperations which were in existence and which created
highwalls prior to August 2, 1877, and which highwalls were not
reaffected, may not be reguired to eliminate the highwall if the
operator can demonstrate that it is technologically infeasible,
by virtue of the fact that there is an insufficient amount of
spoil material within the proximity ©of the mine site. The
operator shall utilize all avallable material to eliminate as
much of the highwall as possible or to achieve highwall
eliminaticn. At a2 minimum, the operatcr shall be required to
seal all undergrcund openings and to cocver the exposed coal seam
with a minimum c¢f four (4) feet of nonacid producing materials.
This paragraph does not constitute a variance from the
requirement fer highwall eliminaticon except on previously mined
areas {prior to May 3, 1978) which would involve exposing cone
area of highwall completely eliminated during the installation of
the deep mine in order to eliminate another area of highwall.

{e} All underground mining operaticns which were in
existence and which created a highwall prior to August 3, 1977,
and which were reaffected by those coperations during the
remaining lives of their operations shall comply with the
provigions of subsection 14.16 c¢f these regulaticns.

{f) Rehandling of Excess Spoll Piles. Rehandling of
settled and revegetated fills to achieve appreximate original
contour at the conclusion of underground mining activities shall
not be required if the following conditions are met:

(1) The £fill is not lccated so as to be detrimental to
the environment or to the health and safety of the public and is
compatible with the approved post mining land use;

{2) Stablility of the £ill shall be demonstrated
through standard geotechnical analysis to be consistent with the
backfilling and grading reguirements; and maintain a static
safety factor of 1.3 on solid benches and 1.5 on slopes;

(3) Surface runoff arocund, through, and from the f£ill
is controlled by drainage structures {diversions, rock cores,
etc. ), which are designed and constructed in accordance with the
approved plans and design specifications;

{4) Any underground develcpment wastes used in the
fill are non-toxic and non-acid producing; and
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(5) The surface of the £fill has been vegetated in
accordance with Section 9 of these regulations.

15.3 In situ processing: Performance standards.

(a) General. Any person who conducts in situ processing
activities shall comply with the applicable performance standards
of the Act, these rules and regulatlons, and the terms and
conditions of a permit.

(b) Protection of Hydrologic Balance. In situ processing
activities shall be planned and conducted to minimize disturbance
to the prevailing hydrologic balance by:

(1) Avoiding discharge of fluids into holes or wells,
other than as approved by the Commissioner;

{2) 1Injecting process recovery fluids only into
geclogic zones or intervals approved as production zones by the
Commisgsioner and in accordance with applicable state and federal
inderground injection control regulations;

{3) Avoiding annular injection between the wall of the
drill hole.and the casing; and

(4) Preventing discharge of process fluid into surface
waters. -

{c) Control of Toxics. Each person who conducts in situ
processing activities shall submit for approval as part of the
application for a permit a plan that ensures that all acid-
forming, toxic-forming, or radicactive gases, solids, or liquids
constituting a fire, health, safety, or environmental hazard and
caused by the mining and recovery process are promptly treated,
confined, or disposed of, in a manner that prevents contamlnatlon
of ground and surface waters, damage to fish, wildlife and
related environmental values, and threats to the public health
and safety.

(d) Process Recovery Fluids. Each person who conducts in
Situ processing activities shall prevent flow of the process
recovery fluid:

(1) Horizontally bevond the affected area identified
in the permit; and

(2) Vertically into overlying or underlying aguifers.
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(e) Restoration of Groundwater Quality. Each person who
conducts in situ processing actiwvities shall restore the quality
of affected ground water in the permit area and adjacent area,
including ground water above and below the production zone, to
the approximate premining levels or better, to ensure that the
potential for . use of the ground water is not diminished.

15.4 In situ processing: Monitoring. .. .

{a) Monltoring Requirements. Each person who conducts iIn
situ processing activities shall menitor the quality and guantity
of surface and greound water and the subsurface flow and storage
characteristics, in a manner approved by the Commissioner, to
measure changes in the gquantity and quality of water in surface
and ground water systems in the permit area and in adjacent
areas.,

{b) Water Quality Standards. &Air and water quality
moniteoring shall be conducted in accordance with monitoring
programs approved by the Commissioner as necessary according to
appropriate Federal and State air and water quality standards.
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38-2-16., BSubsidence Cecntrol.

16.1 Public Notice.

(a) Notification Requirements. A notification shall be
distributed by mail to all owners of property and residents
within the area above the underground workings. Each such person
shall be notified by certified mail (return receipt requested) at
least sgix (6) months prior to mining, or cother time period if
approved by the Commissioner, beneath his or her property or
residence. The return receipt shall be kept at the mine office.
The notification shall contain, at a minimum:

(1} Company name, permit number and address;

(2) Identification of specific areas in which mining
will take place and the date specific areas will be undermined;

{3) Dates of mining activities that could cause
subsidence and affect specific. structures; and

(4) The location or locations where the subsidence
control plan may be examined.

16.2 Surface Owner Protection.

(a) General. Each person who conducts underground mining
activities shall either adopt measures consistent with known
technology which prevent subsidence from causing material damage
to the extent technologically and econcmically feasible, maximize
mine stabllity, and maintain the value and reasonably foreseeable
use of surface lands; or adopt mining technology which provides
for planned subsidence in a predictable and controlled manner.
Nothing in this part shall be construed to prohibit the standard
method of room-and-pillar mining.

{b) Plan Reguirements. The operator shall comply with all
provisions of the approved subsidence control plan prepared
pursuant to Subsection 3.12 of these regulations.

(c) Material Damage. The operator shall:

(1) Correct any material damage resulting from
subsidence caused to surface lands, to the extent technologically
and economically feasible, by restoring the land to a condition
capable of maintaining the value and reasonably foreseeable uses
which it was capable of supporting before subsidence; and
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{2) Fe-the-extent-required-under-appiicable-provisions
of-State-tawy-eEither correct material damage resulting from

subsidence caused to any structures or facilities by repairing
the damage or compensate the owner of such structures or
facilities in the full amount of the diminution in value
resulting from the subsidence. Repair of damage includes
rehabilitation, restoration, or replacement of damaged structures
or facilities. Compensation may be accomplished by the purchase
prior to mining of a non-cancelable premium-prepaid insurance
policy. ' . o : -

(d) Protection of Public Buildings and Dams. Underground
mining activities shall not be conducted beneath or adjacent to
public bulldings and facilities, churches, schools, hospitals, or
impoundments with a storage capacity of, or bodies of water
containing, twenty (20) acre-feet or more, unless the
Commissioner finds that mining will not cause material damage or
reduce the foreseeable use. The Commissioner may, if necessary to
minimize the potential for damage, limit the percent of coal
extraction underneath or adjacent to such features or facillities.
If subsidence causes material damage to such features or
facilities, the Commissioner may suspend mining under or adjacent
to such features or facilities until the subsidence control plan
is modified. -

(e) Progress Maps. Updated maps of underground workings as
required in Section 1, Article 2, Chapter 22A of the Act shall be
made available to the Commissioner for determining compliance
with the subsidence ccntrol plans reguired in Subsection 3.12 of
these regulations, and projected location of potential
subsidence. The maps and accompanying descriptions, as
appropriate, shall identify significant features of the
underground mine, including the size, configuration, and
approximate location of pillars and entries, extraction ratios,
measures taken to prevent or minimize subsidence and related
damage, areas of full_extraction, and other information required
by the Commissioner. Upon reguest of the operator, information
submitted with the detailed plan may be held as confidential.
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38-2-17. &Small Operator Assistance Progran.

17.1 General. This section comprises the Small Cperator
Assistance Program and governs the procedures for providing
assistance to gualified small operatcrs for the determination of
the probable hydrologic conseguences of mining and reclamation
and the statement of physical and chemical analyses of test
borings or core samples.

Data collected under this program shall be made available to
all interested persons, except information related to the
chemical and physical preoperties of coal; provided, that
information which pertains only t¢ the analysis of the chemical
and physical properties of coal, except information regarding
such mineral or elemental content which is potentially toxic to
the environment, shall be kept confidential..

17.2 Program Services. Where a gqualified small operator
requests assistance, the Department of Energy shall select and
pay a qualified laboratory to determine the pr¥cbable hydrologic
conseguences of mining and reclamation operations in the permit
and adjacent areas and potentially impacted cffsite areas. The
probable hydrologic consequences shall be in accordance with
Section 9 paragraphs (7)), (8}, (10), (11), (12}, (1l3) and (16)
through (19) subsection (a) of the Act, paragraph (a) of
subsecticn 3.22 of these regulations, and subecticn 3.23 of these
regulations.

17.3 Eligibility for Assistance. Applicants are eligible
for assistance if they:

(a) Intend to apply for a permit pursuant to the Act; and

() Establish that their probable total actual and
attributed ceoal production from all locations during any
consecutive twelve (12) month period. either during the term of
the permit or during the first five (5) years after issuance of
the permit, whichever pericd is shorter, will. not exceed one
hundred thousand (100,000) tons. Production from the following
operations shall be attributed to the applicant:

(1) The pro rata share, based upon percentage of
ownership of applicant, of coal produced by operations in which
the applicant owns more than a five.percent (5%) interest;

(2) The pro rata share, based upon percentage of
cwnership of applicant, of ccal produced in other operations by
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persons who own more than five percent (5%) of the applicant's
operation;

(3} All cecal preoduced by operatlons which are owned by
members of the applicant's family and relatives unless there is
ne direct or indirect business relationship between or among
them; and

(4y All coal prcduced by cperations owned or
controlled by the applicant, c¢r by persons who directly or
indirectly contrcl the appllcant by reascn cf direction of
management.

{c) Persons who are prohibited from receiving a2 permit for
any reascn, and perscns who organize or reorganize a company for
the sole purpose of obtaining assistance from SOAP, shall be
deemed ineligible. :

17.4 Request for Assistance. Each applicant reguesting
assistance shall complete an applicaticn on forms prescribed by
the Commissicner. -The applicaticn shall include the following
items: T T

{a) A statement of intent to file a permit application;

{b}Y The names, addresses, and phone numbers of the
applicant and the operator, if different from this applicant;

(c) Location of the operation (County, Magisterlal District
and Nearest Post Office);

(dy Name of Tract;
{e} The metheod ¢f surface coal mining operations proposed;

(£) The geological title, depth, and thickness of cocal seam
to be mined and a2 general statement as to the calculated ccal
reserves in the propcsed permit area, and the method for
calculating such reserves;

(g) An indication c¢f whether or not the operator or any
person, partnership, or corporaticn associated with the operator
has ever been denied assistance. If ves, attach a full
explanation of the circumstances and reasons for denial;

{h) A schedule cof the estimated total production of coal
from the proposed permit area and all other locations from which
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production is attributed to the applicant under subsection 17.3
of this section. The schedule shall include the following:

(1) Name of company;

(2) What state this permit was issued in and the
permit number; .

(3) Mining Safety and Health Administration
Identification Number; i

(4) Actual production of coal from the preceding year
and production which may be attributable to the applicant
pursuant to subsection 17.3 of this section; and

(3) Estimated future yearly production to include any
production which may be attributable to the applicant for each
- year of the permit. - :

{1) The names and addresses of owners of record of the
property, surface and mineral, to be mined, and owners of record
of the property contiguous to the proposed permit area;

(j) Copies of documents showing that the applicant has a
legal right to enter and conduct operations on lands to be
covered by this permit;

(k) The number of acres of land to be affected;

(1) The anticipated starting and termination dates of
mining operations;

{m} The name, title and address of every cofficer, partner,
resident agent, director or person performing a function similar
to a director, together with the names and addresses of any
persons owning of record ten percent (10%) or more of any class
of voting stock of the applicant;

‘(n) A U.S. Geoclogical Survey topographic map prepared in
accordance with Subsection 3.4 of these regulations and
paragraphs (12), 13(E}, (13){(F), (13)(G), and (13)(J) subsection
(a), Section %2 of the Act including the location efand extent of
known workings of underground mines and any existing or proposed
test borings; and ' )

(o) A notarized signature of a principal officer of the
applicant indicating that the information contained in the
application is true and correct to the best of his knowledge.

209




Title 38
CSR 2 , , } .
Section 17

17.5 Application Approval and Notice.

(a) The applicant shall be notified if the application
requesting assistance has been approved or denied, and 1f denied,
the reasons shall be attached.

(b) If application requesting assistance has been approved,
then one or more gualified laboratory will be selected to perform
thls work. A copy of the contract or other appropriate work
order and the final report shall be provided to the applicant.

(¢) The applicant shall arrange for any necessary right-of-
entry for state personnel and the selected laboratory's personnel
to gain access to data collection and monitoring sites on the
proposed permit area and adjacent areas and shall provide written
agreements of such to the Commissioner prior to entry.

17.6 gualified Laboratories.

(a) General. A qualified laboratory means a designated

public agency, private consulting firm or analytical laberatory
approved by the Department of Energy.

(b} Basic Qualifications. To qualify for designation, the
laboratory must demcnstrate that it:

(1) 1Is staffed with experienced, professional
personnel. in the field of hydrology, mining engineering, aguatic
biology, geology, or chemistry applicable to the work to be
performed;

(2) 1Is capable of collecting necessary field data and
samples;

(3) Has adeguate space for material preparation,
cleaning and sterilizing necessary equipment, staticnary
equipment, storage, and space to accommodate pericds of peak work
loads;

(4) Meets the requirements of the Occupational Safety
and Health Act or the equivalent state safety and health program;

{5) Has the financial capability and business
organization necessary to perform the work required;

(6) Has analytical, monitoring and measuring eguipment

capable of meeting the applicable standards and methods contained
in the most current edition of the Standard Metheds for the
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Examination of Water and Waste Water; Methods for Chemical
Analysis of Water and Wastes; and EPA Manual 600/2-78-054 Field
and Laboratory Methods Applicable to Overburden Minesoils; and

{7) Has the capability of making hydrologlc £field
measurements and analytical laboratory determinations by
acceptable hydrelogic engineering or analytical methods.

{c¢) The gualified laboratory shall be capable of performing
the determination and statement. Subcontractors may be used to
provide the services reguired provided their use is defined in
the application for designation and approval is granted by the
Department of Energy.

17.7 Liability of Operators.

(&) The applicant shall reimburse the Department of Energy
- for the cost of the program services performed if the applicant: -

f1l) Submits false information on the application;

(2} Fails to submit a surface mining permit
application within one {1) year from the date of receipt of the
approved probkable hydrclogic consequences report;

{3) TFails toc mine after obtaining a surface mining
permit; -

{4) Has an actual and attributed annual production of
coal for all locations exceeding one hundred thousand (100,000)
tons during any consecutive_ twelve (12) menth period either
during the term of the permit for which assistance is provided or
during the first five (53) years after issuance of the permit
whichever 1is shorter; or

(5) 8Sells, transfers, or assigns the permit to another
person and the transferee's total actual and attributed
production exceeds the 160,000 ton annual production 1imit during
any consecutive twelve (12) month period of the remaining term of
the permit. Under this paragraph, the applicant and its
successcr are jointly and severally obligated to reimburse the
Commissioner. - :

(b} The Department can wailve the reimbursement obligation
if it finds that the applicant at all times acted in good faith.
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38-2-18. Citizen's Actions.

18.1 Notice of Citizen's Sults. A person who intends to
initiate a civil action on his own behalf under section 25 ©of the
Act shall give notice of intéent in accordance with the fcllowing:

{a) Notice shall, in all cases, be given by certified mail
to the Commissioner. A copy of the notice shall also be sent by
first class mail to the Office of Surface Mining Field Office
Director;

{b) In legal actions brought against any person, the State
0of West Virginia or any other governmental instrumentality,
agency or agent thereof, notice shall be given by certified mail
to the alleged violator, if the complaint alleges a violation of
the Act or any regulation, order or permit issued under the Actkt;

{c) Service of notice under this section is complete upon
malling to the last known address of the person being notified;

{d) A person giving notice regarding an alleged violaticn
shall state to the extent known:

(1) Sufficient information teo ildentify the provisiocn
of the Act, regulaticn or permit allegédly viclated;

{2} The act or omission alleged to constitute a
violation;

{3) The name, address and telephone numbers cf the
person or persons responsible for the alleged viclation;

(4) The date, time and locaticn of the alleged
violation{s);

{3) The name, address and telephone number ¢f the
person giving nctice; and

{6) The name, address and telephone number of legal
counsel, if any. - ST TR

(e} A person giving notice of an alleged failure by the
Commissicner, reclamation board of review, or appropriate
department employee, to perform a mandatory act or duty under the
Act, shall state to the extent known:

{1) The provision of the Act containing the mandatory
act or duty allegedly not pérformed;
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{2) Sufficient information to identify the omission
alleged to constitute the failure to perform a mandatory act or
duty under the Act; - :

(3) The name, address and telephone number of the
person giving notice; and

{4) The name, address and telephone number of legal
counsel, if any, of the person giving neotice.

18.2 Citizen's Request for State Inspections.

(a) Any person may reguest a State inspection by furnishing
to the Commissioner a signed, written statement (or an oral
report followed by a signed, written statement) giving the
Commissioner reason to believe that a viclation exists or that a
condition or practice which creates an imminent danger to the
health or safety ©f the public or. is causing or can reascnably be
expected to cause a significant, immminent environmental harm to
land, air, or water resources exists. The statement shall -
contain a phone number and address where the person can be

contacted.

(k) The identity of any person supplying information to the
Commissioner relating tc a possible violation or imminent danger
or harm shall remain confidential, if regquested by that person,
unless that person elects tc accompany the inspector on the
inspection.

{(c) If an inspection is conducted as a result of
information provided tc the Commissiconer by a2 person as described
in paragraph (a) ©of this Subsection, the person shall be notified
as far in advance as practicable when the inspection is to occur
and shall be allowed tc accompany the State inspector during the
inspection. Such person has a right of entry to, upon and
through the coal exploration or. surface coal mining and
reclamation operation about which he or she supplied information,
but only if he or she is in the presence of and is under the
contrel, direction and supervision of a State inspector while on
the mine property. Such right of entry dces not include a right
to enter buildings without consent of the person in control of
the buildings or without a search warrant.

(d) Within ten (10) days of the inspection or, 1f there is
no inspection within fifteen (13) days of receipt of the person's
written statement, the Commissioner shall respond in writing as
follows: T '
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(1) If an inspection was made, a descripticn c¢f the
enforcement action taken, which may consist of coples cf the
State inspection repcrt and all notices of viclation and
cessation orders;

{(2) If no State inspectlon was conducted or
enforcement action taken, an explanation of the reason why;

(3) An explanation of the person's right to informal
review of the action or ilnaction of the Commissioner; and

{4) Copies of all materlals in subparts (1) and (2) of
this paragraph within the time limits specified to the person
alleged to be in viclation, except that the name of the person
shall be removed unless disclosure of the person's identity 1s
permitted under paragraph (k) of this subsection.

{e) Any perscn who 1s or may be adversely affected by a
prospecting or surface coal mining operation may notify the
Commissioner in writing of any alleged failure to make adeguate
and complete inspections as required by law and regulation. The
rnotification shall incilude sufficient information teo create a
reascnable belief that the law and regulations regarding
inspections are not keing complied with and to demcnstrate how
the person is or.may be adversely affected. The Commissiloner
shall, within fifteen {153) deys of receipt of the notice,
determine whether or not the statutes or regqulations concerning
inspections are being complied with and if not, shall order an
inspection. The Commissioner shall furnish the complainant with
a written decision of the reasons for his determination and
actions, if any, he has taken.

18.3 Review of Decisgion Not to Inspect or Enforce.

(2) Any person who 1s or may be adversely affected by a
surface coal mining or prospecting operaticon may ask the
Commissioner t¢ informally review an authorized representative’s
decision not to inspect or take appropriate enforcement action
with respect to any viclation alleged by that person in a reguest
for inspection under section 15 0f the Act. The reguest for
review shall be in writing and shall include a statement of how
the person is or may be adversely affected and why the decisicon
merits review. The Commissioner shall conduct the review within
thirty (30) days of his receipt 0of the reguest and inform the
person of the results. The person alleged to be in viclation
shall be given a copy ©f the results of the review, except that
the name of the person who is or may be adversely affected by a
prospecting or surface mining operation shall not be disclosed
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unless confidentiality has been waived or disclosure is required
under the Freedom of Infeormation Act or other State or Federal
laws. o

{b} Any person who is or may be adversely affected by the
decision of the Commissioner may-appeal-a-decision-pursuant-te
this-subsection may appeal such decision to the Reclamaticn Board
of Review pursuant to Section 2, Article 4, Chapter 22 of the
Code of West Virginia.

{c) Informal review under this section shall not affect any

18.4 Public Record:

{a) Availability of public records shall be in accordance
with 29B-1-1 et. seqg. of the Code of West Virginia. Copies of
~all records, reports, inspection materlials or information
obtained under the Act, except information in paragraph (b},
Subsection 18.2 of this section, and paragraph {(c¢) of this
subsection, shall be made immediately available to the public at
regional offices in the area of mining so that they are
conveniently available. Such informaticn shall include copies of
all decuments relating to applications for and approvals of
existing, new or revised prospecting approvals or surface coal
mining and reclamation permits, including the revision, renewal,
transfer, assignment or sale thereof, and all documents relating
to inspecticn and enforcemént actions.

{b) All records will be maintained and preserved for a
period of not less than five (5) years. Relative to prospecting
approvals and surface mining permits, the five year period
applies after final bond release.

(c} Information as to coal seams, test borings, core B
samplings or soll samples pertaining to the analysis of the
chemical and physical properties of the coal, except infermation
regarding mineral or element content which is potentially toxic
to the environment, shall be kept confidential and shall not be
made a matter of public record.

{d) Information on the nature and location of
archaeclogical resources shall be kept confidential to the extent
required by the Archaeclogical Resources Protection Act of 19789.

(e) Permit applications and other related materials

requiring public notices shall be made immediately available in
the county courthouse or other available public office approved
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by the Commissioner, in the county in which the proposed mining
operation is located. R . -

(f) The Commissioner shall provide procedures, including
notice and opportunity to be heard for persons both seeking and
opposing disclosure, to ensure confidentiality of gualified
confidential information, which shall be clearly identified by
the applicant and submitted separately from the remainder of the
application. Confidential infermation is limited to that
information identified in subparagraph (1), paragraph (I),
subsection 3.23 of these regulations, paragraph (b) of subsectlion
18.2 of thlsg Section, paragraph (c) of this subsection, and
information relating to the nature and location of archeological
resources on public land as required under the Archeological
Resources Protection Act of 1979.
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38-2-19 Designation of Areas Unsuitable for Mining.

18.1 Right to Petition.

(a) Any person having an interest which is or may be
adversely affected, or the Commissioner, has the right to
petition to have an area designated as unsuitable for surface
coal mining operations, or to have an existing designation
terminated. Such petition shall be filed in the Office of the
Commissioner.

{b) Designation. The petitioner shall provide the
following information:

{1) A U.S.G.S. topographic map on which is noted the
location and size of the area covered by the petition;

(2) Allegations cof facts and supperting evidence which
would tend to establish that the area is unsuitable for all or
certain types of surface coal mining operations;

{3) A description of how mining of the area has
affected or may adversely affect people, land, alr, water or
other resources;

(4) The petitioner's name, notarized signature,
address and telephone number; and

(5) A statement which identifies the petitioner's
interest which is or may be adversely affected, including how the
petitioner meets an "injury in fact" test by describing the
injury to his or her specific affected interests and demonstrates
how he or she is among the injured.

(c) Termination of the Designation. A petitioner
requesting to terminate a designation shall provide the following
information:

(1). A U.S.G.S. topographic map on which is noted the
location and size of the area covered by the petition;

(2) Allegations of facts with supporting evidence not
contained in the record of the proceeding in which the area was
designated unsuitable, which would tend to establish the
statements or allegations, and which statements or allegations
indicate that the designation should be terminated based on:
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(A) The nature or abundance of the protected
resource or condition or other basis of the designation if the
designation was based on c¢riteria found in paragraph (b},
Subsection 19.7 of this section;

{B) Reclamaticn now being technologically and
economically feasible, if the designation was based on the
criteria found in paragraph {a), Subsection 19.7 of this section;
or T e

(C} The resources or conditicn not being affected
by surface coal mining operations, or in the case of land use
plans, neot being incompatible with surface coal mining c¢perations
during and after mining, if the designation was based on the
criteria found in paragraph (b), Subsection 18.7 of this section.

{3) The petitioner's name, notarized signature,
address and telephone number;

{(4) A statement which identifies the petitioner's
interest which is or may be adversely affected by the
continuation of the designation including how the petitioner
meets an "injury in fact” test by describing the injury to his or
her specific affected interests and demonstrating how he or she
is among the injured; and

(5) For areas previously and unsuccessfully proposed
for termination, significantly new allegaticns of facts and
supporting evidence must be presented in the petition.

16.2 Initial Processing, Record-keeping, and Notification
Regquirements.

{(a) Within thirty (30) days of receipt of a petition, the
Commissioner shall nctify the petitiocner by certified mail
whether or not the petition is complete in accordance with
paragraph (b) or (<), Subsection 19.1 of this section.

-~ {b) The Commissioner shall determine whether any identified
coal resources exist In the area covered by the petition, without
reguiring any showing from the petitioner. If the Commissiocner
finds there are not any identified c¢oal resources in that area,
he shall return the petition to the petitioner with a statement
of the findings.

(c) The Commissioner may reject petitions for designations

or terminations of designations which are frivolous. Each
petitioner must, at a minimum, satisfy the reguirements of
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paragraph (b) or (c), Subsection 1%.1, of this section. No parily
shall bear any burden of procf, and each accepted petition shall
be considered and acted upon by the Commissioner pursuant to the
procedures of this Section.

(d) When considering a petition for an area which was
previously and unsuccessfully proposed for designation, the
Commissioner shall determine if the new petitlon presents new
allegatiens of facts. If the petition does not contain new
allegations of facts, the Commissioner shall not consider the
petition and shall return the petition to the petitioner, with a
statement of its findings and a reference to the record cf the
previous designation proceedings where the facts were considered.

(e) 1If the Commissioner determines that the petition is
incomplete or frivolous, he shall return the petition to the
petitioner, with a written statement of the reasons for the
determination and the categories of informaticon needed to make
the petition complete.

(£) The Commissioner shall notify the person who submits a
petition of any application for a permit received which proposes
to include any area covered by the petition.

(g) Any petitions received after the first advertisement
has been published on a permit application relating to the same
mine plan area shall not prevent the Commissioner from issuing a
decision on that permit application. The Commissioner may return
any petition received thereafter to the petiticner with a
statement why the petitlion cannot be considered. For the
purposes of this section, close of the public comment period
shall mean at the close of any informal conference or if no
conference is regquested, at the close of the period for filing
written comments and objections.

(h) Promptly after a petition is received, the Commissioner
shall notify the general public of the receipt of the petition by
a conspicuous newspaper advertisement placed in the locale of the
area covered by the petition, in the newspaper providing broadest
circulation in the region of the petitioned area, and in the
State Register. The Commissioner shall also make copies of the
petition available to the public and provide copies of the
petition to other interested governmental agencies, interveners,
persons with an ownership interest of record in the property, and
other persons known to the Commissioner to have an interest in
the property. Notice to those persons with ownership interests
in the property of record shall be in accordance with applicable
state law.
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(i) Within three (3) weeks after the determination that a
petition is complete, the Commissioner. shall make coples of the
petition available to the public and other agencies and shall
notify the general public of the receipt of the petition and
reguest submissions of relevant information by a newspaper
advertisement placed once a week for two (2) consecutive weeks in
the locale of the area covered by the petition in the newspaper
of largest circulation in the state and in any Official State
register of public notices.

{j) Until three {3) days before the Commissioner holds a
hearing under Subsection 19.3 of this section, any person may
intervene in the proceeding by filing allegations of facts,
supporting evidence, a short statement identifving the petition
to which the allegations pertain _and the intervener's name,
address, and telephone number. .. . -

{k} Beginning immediately after a petition is filed, the
Commissioner shall compile and maintain a record consisting of
the petition and all documents relating to the petition filed
with or prepared by the Department of Energy. The Commissioner
shall make the record available for public inspection, free of
charge, and copying, at reascnable cost, during all normal
business hours at a central location of the county or multl-
county area in which the land petitiocned is located, and at the
main office of the Department of Energy.

19.3 Hearing Reguirements.

(a) Within ten (10) meonths after receipt of a complete
petition, the Commissioner shall hold a public hearing in the
locality of the area covered by the petition. 1If all petitioners
and Interveners agree, the hearing need not be held. The
Commissioner shall make a verbatim transcript of the hearing.

(b} Not less than thirty {30) days prior to a hearing, the
Commissioner shall give notice by certified mail of the date,
time, and location of the hearing to:

(1) Local, 8State, and Federal agencies which may have
an interest in the decision on the petition;

{2} The petitioner and the interveners; and

{3) Any person with an ownership or other interest
known to the Commissioner in the area covered by the petition.
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(c) The Commissioner shall notify the general public of the
date, time and location of the hearing by placing a conspicuous
newspaper advertisement once a week for two (2) consecutive weeks
in the locale of the area covered by the petition and once during
the week prior to the scheduled date of the public hearing. The
consecutive weekly advertisement must begin between four (4) and
five (5) weeks before the scheduled date of the public hearing.

(d} The Commissicner may consolidate in a single hearing
the hearings regquired for each of several petitions which relate
to areas in the same locale.

(e) Prior to designating any land areas as unsuitable for
surface coal mining operations, the Commissioner shall prepare a
detailed statement, using existing and available information, on
the potential coal resources of the area, the demand for coal
resources and the impact of such designation on the environment,
the economy and the supply of ceal.

(f) In the event that all petitioners and. interveners
stipulate agreement prior to the hearing, the petition may be
withdrawn from consideration.

1.4 Decision.
(a) In reaching a decision, the Commissioner shall use:

(1) The relevant information contained in the data
base and inventory system;

(2) Information provided through public comment or by
other governmental agenciles;

{3) The detailed statement prepared under paragraph
(e}, Subsection 19.3, of this section; and

C {4) Any other relevant Information submitted during
the comment period.

{b)y A final written decision shall be issued by the
Commissioner including a statement of reasons, within sixty (60)
days of completion of the public hearing, or if no public hearing
is held, then within twelve (12) months after receipt of the
complete petition. The Commissioner shall simultaneously send
the decision by certified mail to the petitioner, every other
party to the proceeding, and to the Field Office Director of the
Office of Surface Mining.
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(c) The decision of the Commissioner with respect to a
petition, or the Commissioner's failure to act within the time
limits set forth herein shall be subject to judicial review by a
court of competent jurisdiction in accordance with State law.

18.5 Data Base and Inventory System Reguirements.

(2) The Commissioner shall develop a data base and
inventory system which will permit evaluation of whether
reclamation is feasible in areas covered by petitions.

{b) The Commissicner shall include in the system
information relevant te the criteria in paragraph (b), Subsection
19.7, of this section, including but not limited teo, information
received from the United States Fish and Wildlife Service, the
State Historic Preservation Officer and the Air Pollution Control
Commission.

{c} The Commissicner shall._add.to the data base and
inventory system information:

{l) ©On potential coal resources of the state, demand
for those resources, the environment, the econcomy and the supply
of coal, sufficient to enable the Commissioner to prepare the
statements regquired by paragraph (e), Subsection 19.3, ¢f this
section; and

{2) That which becomes avallable from petitions,
publications, experiments, permit applications, mining and
reclamation operations and other sources.

19.6 Public Information. The Commissioner shall:

(a) Make the informatiocn and data base system developed
available to the public for inspection free of charge and for
copying at a reasonable cost except that areas proposed for or
included in the Natlional Register of Historic Places may not be
disclosed if the Commissioner determines that such disclosure
‘might risk destruction or harm to these resources.

{b) Provide information to the public on the petition
procedures necessary to have an area designated as unsuitable for
all or certain types of surface ccal mining operations or to have
designations terminated and describe how the inventory and data
base system can be used.
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19.7 Criteria for Designating Lands as Unsuitable.

{a) Upon petition, an area shall be designated as
unsuitable for all or certain types of surface mining operations,
1f the Commissioner determines that reclamation 1s not
techneclogically or economically feasible under the Act and these
rules and regulaticns.

{(b) Upon petition, an area may be (but iIs not required to
be) designated as unsuitable for all or certain types of surface
mining operations, 1f the operations will:

{1) Be incompatible with existing State or locai land
use plans or programs; '

(2) Affect fragile or historic lands in which the
operations could result in significant damage to important
historic, cultural, scientific or assthetic values or natural

systems;

(3) Affect renewable resource lands in which the
operations could result in a substantial loss or reduction of
long range productivity of water supply or of food or £fiber
preoducts (For the purposes of this section, the term "renewable
resource lands" means geographical areas which contribute
significantly to the long range productivity cf a water supply,
or food or fiber products); cor

{4) Affect natural hazard lands in which the
operations could substantially endanger life and property. Such
lands include areas subject to frequent flooding and areas of
unstable geology. ' '

19.8 Commissioner's Responsibility for Implementation.

{a) The Commissioner shall not issue permits which are
inconsistent with designations made pursuant to Section 22 of the
Act. o . : ’

(b) The Commissioner shall maintain a cumulative map of
areas designated as unsuitable for all or certain types of
surface coal mining operations.

(c) The Commissioner shall make available to any person any
information within his control regarding designations, including
mineral or elemental content which is potentially toxic in the
environment but excepting proprietary information on the chemical
and physical properties of the coal.
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19.9 Land Exempt From Designation as Unsuitable for Surface
Coal Mining Operations.

(a) The reguirements of this section do not apply to:

{1) Lands on which surface coal mining operations were
being conducted prior to August 3, 1877;

{2) Lands covered by a permit issued after ARugust 3,
1877; and e . o . .

(3) Lands where substantial legal and financial
commitments in surface coal mining operations were in existence
prior to January 4, 1977,
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38-2-20 Inspection and Enforcement. In addition to the
reguirements set forth in Section 15, 16, and 17 of the Act, the
following requirements shall be met.

20.1 Inspection Freguencies.

{a} Scheduling. In addition to the requirements of
subsection {a) of Section 15 of the Act, the Commissioner shall
have a right of entry to, upon, and through any prospecting
operation or surface coal mining and reclamation operation
without advance notice upon presentation of appropriate
¢redentials. No search warrant shall be reguired, except with
respect to entry into a building. The Commissioner shall
conduct: :

(1) An average of at least one partial inspection per
month of each active surface mining operation.

{2) One complete inspection per calendar guarter of
each active and inactive surface mining operation. An inactive
operation is one which has requested and received approval to
temporarily cease operations as provided in subsecticon 14.11 of
these regulations, or cne that has been granted Phase I bond
release, and the revegetation on the surface coal mining and
reclamation coperation has been successfully established at the
end ¢of the first growing season with a minimum ground cover of
sixty (60%) percent and the operation is In compliance with the
reguirements set by subparagraph (B), paragraph 10, subsectiocn
(b)) of Section 12 of the Act or until scil productivity for prime
farmlands has returned t¢ the equivalent levels of yield as
nonmined land of the same soil type in the surrounding area under
equivalent management practices as determined by the soil survey
performed pursuant to paragraph ¢t37(15) subsection (a) of
Section 9 of the Act and subsection 10.3 and Section 10 of these
regulations.

{3) Prospecting operations shall.be inspected
guarteriyas necessary to assure compliance with the Act and these
rules and regulations. .

(4) At least one partial inspection monthly and one
complete inspection guarterly for each prospecting operaticon for
which approval has been granted for coal remeoval in excess of 250
tons. oo :

{5) More frequent inspections shall be made on any

prospecting, active surface mining operation, or inactive surface
mining operation as necessary to assure compliance with the Act,
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these rules and regulations, and the terms and conditions of the
permit.

{b) Partial Inspection. For purposes of this section, a
partial inspection is an on-site or aerial review of a person’'s
compliance with some c¢f the provisions of the Act, these
regulations, and the terms and conditions of the permit.

(c) Complete Inspection. For purposes of this section, a
complete inspection is an on-site review of a person’s compliance
with all the provisions of the Act, these regulations, and the
terms and conditions of the permit within the entlire area
disturbed or affected by the surface coal mining and reclamation

operations.

(d) Aerial Inspection. Aerial inspections shall be
conducted in a manner which reasonably insures the identification
and documentation of conditions at each surface coal mining and
reclamation site inspected.

Any potential violation observed during an aerial
inspection shall be investigated on-site within three days:
provided, that any indication of a condition, practice or
viclation constituting cause for the issuance of a cessaticon
order shall be investigated on-site immediately. An on-site
investigation of a potential vioclation observed during an aerial
inspection shall not be considered to be an additicnal partial ox
complete inspection for the purposes of paragraph (a) of this
subsection.

20.2 Notice of Violations.

{a) When, on the basis of an inspection carried out
pursuant to subsection 20.1 of this section, the Commissioner
determines that the surface mining and reclamation operation or
prospecting operation is in violation of any of the reguirements
of the Act, these regulations, and the terms and conditicns of
the permit or prospecting approval,-the-precedure-for-issuing a
notice of violation-as-deseribed-in-subsection-{faj;-Section~-17-of
the-Aet;-shaii-be-initiated~immediatety shall be issued._ Such
notice of viclation shall comply with all reguirements and
provisions of this subsection. )

(b) ©Neotice Procedures. A notice of violation shail be in
writing signed by the Commissioner .and shall set forth with
reasonable specificity:

(1) The nature of the vioclation;
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(2) The remedial action reguired, which may include
interim steps;

(3) A reasconable time for abatement, which may include
time for accomplishment of interim steps, but in no case shall
the initial abatement perlod be ln excess of fifteen (15) days;
and

(4) A reasonable description of the portion of the
prospecting or surface c¢oal mining and reclamation operation to
which it applies.

{c) Abatement. The Commissioner may extend the time set
for abatement or for accomplishment of an interim step, if the
failure tc meet the time previously set was not caused by lack of
diligence on the part ¢f the coperator. The total time for
abatement under a notice of vioclation, including all extensions,
shall not exceed 90 days from the date of issuance, except upon a
showing by the operator that it is not feasible to abate the
violation within 90 calendar days due to one or more of the
circumstances in paragraph (e) of this subsection. An extended
abatement date pursuant to this subsection shall not be granted
when the operator's failure to abate within 90 days has been
caused by a lack of diligence or intentional delay by the
operator in completing the required remedial action.

(d) Termination. The Commissioner shall terminate a notice
of vioclation by written notice to the permittee when he
determines that all violations listed in the notice of wviolation
have been abated. ©Notices of violations shall not be terminated
or vacated because of .the operator’s lnablllty to comply with the
terms of abkatement.

(e) Criteria for Extensions of Abatement Period.
Circumstances which may qualify an operator for an abatement
period of more than 90 days are: : :

(1} Where the operator of a permitted operation has
made timely application for and diligently pursued a permit
renewal or other necessary approval of designs or plans but such
permit renewal or other approval has not been or will not be
issued within 80 days after the time required for reasons not
within the control of the operator;

(2) Where there is a valid judicial order precluding
abatement within 90 days as to which the operator has diligently
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pursued all rights of appeal and as to which there is nc other
effective legal remedy;

(3) Where the operator cannot abate within 50 days due
to a labor strike;

(4) Where climatic conditions preclude abatement
within 90 days, or where, due to climatic conditions, abatement
within 90 days clearly would cause more environmental harm than
it would prevent; or : - :

(5) Where abatement within 30 days reguires action
that would vioclate safety standards established by statute or
regulaticon under the Mine Health and Safety Act of 1877.

(£} TInterim Procedures. Whenever an abatement time in
excess of 50 days is permitted, interim abatement measures shall
be imposed to the extent necessary to minimize harm to the public
or the environment. ' '

(g) Grant of Extension. If any of the conditicns in
paragraph (e) of this subsection exist, the operator may reguest
that the Commissioner grant an abatement period exceeding 50
days. An authorized representative of the Commissioner shall
grant the extension only with the concurrence of his immediate
supervisor. The abatement period granted shall not exceed the
shortest possible time necessary to abate the violation. The
operator shall have the burden of establishing by clear and
convincing proof that he is entitled to an extension. The
authorized representative of the Commissioner who grants or
denies the extension shall promptly and fully document in the
file the reasons for granting or denving the request. The
immediate supervisor shall review.this document before concurring
in or disapproving the extended abatement date and shall promptly
and fully document the reasons for concurrence or disapproval In
the file, e el

(h) Appeals. Any determination made under paragraph (g) of

this subsection shall carry with it a right of appeal.

(i) Extension Period.. No extension granted under paragraph
(g) of this subsection may exceed.$0 days in length. Where the
condition or circumstance which prevented abatement within 30
days exists at the expiration date of any such extension, the
operator may request and the Commissioner may grant a further
extension pursuant to the procedures of paragraph (g) of this
subsection.
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20.3 Cessation Orders.

{a) Imminent Harm.

(1) When the Commissioner finds that a prospecting or
surface mine operation creates an imminent danger to the health
or safety of the public or is causing or can reasonably be
expected to cause significant, imminent environmental harm to
land, air, or water resources, a cessation order shall be issued
forthwith.

(2) Any cessation order issued under the provisions of
subsection (a) of Section 16 of the Act, shall remain in effect
until the violation has been abated or until modified, vacated,
or terminated by the Commissioner or the Reclamation Beard of
Review or by a court.

(3) 1In any cessation order, the Commissioner shall

. determine the appropriate remedial measures to be taken to abate
the violation in the most expeditious manner possible and shall
set forth these measures and the time by which abatement shall be
accomplished in the order.

{4) Nining operations conducted by any person without
a valid surface mining permit, or approval for prospecting,
constitute a condition or practice which causes or can reasonably
be expected to cause significant, imminent environmental harm to
land, ailr, or water resources, unless such operations are an
integral, uninterrupted extension of previously permitted
operations, and the person conducting such operations has filed a
timely and complete application for a permit or approval to
conduct such operations.

{b) Failure to Abate.

{1) If the cperator fails to meet the time set for
abatement of a notice of violation issued pursuant to subsection
20.2 of this section, the Commissioner shall issue a cessation:
order; or '

(2) If the operator fails to meet the time set for
accomplishment of any interim step of a notice of violation
issued pursuant to subsection 20.2 of this section, the
Commissioner may issue a cessation order.
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{c) All cessation corders shall be issued as follows:

(1) 2 cessation order shall set forth In writing with
reasconable specificity:

{A} The nature of the condition, practice or
violation for which the order was issued;

{B} The remedial action or affirmative obligation
reguired by the operator, if any, including any interim steps;

{C) The time established for abatement, 1f
appropriate; and

fDY A reasconable description of the peortion of
the prospecting or surface mining and reclamation operation to
which it applies. . o -

{2} Reclamation operations and cther activities
intended to protect public health and safety and the environment
shall continue during the period of any cessation order unless
otherwise provided in the order.

{3} The Commissioner may modify, terminate or vacate a
cessation order for good cause, and may extend the time for
abatement if the failure to abate within the time previously set
was not caused by lack ¢f diligence on the part of the operator.
A cessation order shall not be terminated or vacated because of
the operator's inability to comply with the terms of abatement.

{4) The Commissioner shall terminate a cessation order
by written notice when it is determined that all conditicns,
practices, or wviolations listed in the order have been abated.
The termination notice must be in writing and shall neot affect
the right of the Commissioner to assess civil penalties for the
vioiation. ‘

(dy DHNotice c¢f Informal Conference. Notices of informal
conferences held as a result of a cessation order issued pursuant
to the provisions of subsection {(a), Section 16 of the Act shall
be posted at the nearest regional office and sent by mail or
communicated verbally, whichever is more practicabkle, to any
person who filed a report which led tc a cessation order for
which the informal conference is to be held. The results of the
informal conference shall be provided tc any perscn whe f£iled a
report which led to the order within five (5) days after the
close of the informal conference.
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(e) Within sixty (60) days after issuing a cessation order,
the Commissioner shall notify in writing any person identified as
owning or c¢ontrolling the permittee, that the cessation order was
issued and that the person has been identified as an owner or
controller.

20.4 Show Cause Orders.

(a) General. Where the Commissioner determines that a
pattern of violations ¢f the Act, these regulations or the terms
and conditions of a permit exists or has existed, and that the
viclations were caused willfully or through an unwarranted
failure to comply, the Commissiocner shall issue an order
reguiring the permittee to show cause why the permit and the
permittee’s right to mine under the Act should not be suspended
or revoked. For purposes of this subsection a willfully caused
violation is a violation resulting from an intentional act or
omission, and an unwarranted failure to comply means the failure
cf the permittee to prevent the occurrence of any violatiocn or
the failure to abate any violation of the Act, these rules and
regulations, or the terms and conditions of the permit due to
indifference, lack of diligence or lack of reasonable care.

{b) Criteria for Establishing a Pattern of Violaticns. The
Commissioner may determine that a pattern of violations exists or
has existed, pasedwhere violations were cited on two or more
inspections ©of the permit area within any twelve (12) month
period. 1In making such a determination, the Commissioner shall
take into consideration the following circumstances:

(1) The number of previous violations cited on more
than one occasion for the same or related requirements of the
Act, these rules and regulations, or the terms and conditions of
the permit;

(2) The number of previocus vioclations, cited cn more
than one occasion, of different requirements of the Act, these
regulations or the terms and conditions of the permit; and

{3) The extent tc which the violations were isolated
departures from lawful conduct.

(c) Duplicate or Similar Viclations. The Commissiocner
shall promptly review the history of violations of any permittee
who has been cited for viclations of the same or related
reguirements ©f the Act, these regulations or the terms and
conditions of the permit during three (3) or more inspections of
the permit area within any twelve (12) month period. After such
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review, the Commissioner shall determine whether or not a pattern
of violations exists.

{d) Permittingee Respeonsibility. Violations by any perscns
conducting surface coal mining operations on behalf of the
permittes shall be attributed to the permittee, unless the
permittee establishes that they were acts of deliiberate sabotage.

(e) Hearings and Appeals. If the permittee files an answer
to the show cause order and requests a hearing, a public hearing
shall be held. The Commissioner shall give thirty (30) days
advance written notice to the permittee and any interested party
who reguests intervener status of the date, time, and place of
the hearing. The Commissioner shall publish the notice if
practicable, in a newspaper of general circulation in the area of
the operations, and shall alsc post the notice in the regional
office of the Department of Energy nearest the operaticn.

(f) Consent Agreement. When the permittee demonstrates
that sufficient resources are avallable to him to abate the
violation(s), the Commissioner may enter into a consent

agreement.

{g) Hearing Record and Decisions. Within sixty (60) days
following the hearing, the Commissioner shall issue a written
determination as to whether a pattern of viclations exists, and
furnish to the operator and all other parties to the hearing a
written decision or consent order and the reason therefor,
concerning suspension or revocation of the permit.

(h} Revocation and Suspension. 1If the Commissioner revokes
or suspends the permit and the permittees right to mine under the
Act, the permittee shall immediately cease surface coal mining
operations in the subject permit area, and initiate the
appropriate remedial action as follows:

(1) If the permit and the right to mine under the Act
are revoked, the cperator shall complete reclamation within the
time specified in the revocation order; or

(2) 1If the permit and right teo mine under the Act are
suspended, the operator shall complete all affirmative
obligations to abate all conditions, practices, or violations, as
specified in the suspension order.

(i) Failure to Abate. ¥Vhenever a permittee fails to abate

a vioclation contained in a notice of vioclation or cessation order
within the abatement period set_in the notice or order cr as
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subsequently extended, the Commissioner shall review the
permittee's history of violations to determine whether a pattern
of viclations exists and shall issue an order to show cause where
appropriate.

{(j) Consent Agreement. If, at any point in the enforcement
process feollowing the issuance of a notice of violation, a
consentcessation order or a show cause order, a consent agreement
is reached between the Commissioner and a permittee and/or
operator, the following standards shall apply to that consent
order: -

{1) The Commissioner will regquire all abatement work
mandated in the consent agreement to be performed in the most
expeditious manner physically possible. In no event shall the
time period in which remedial action must be completed exceed one
(1) year, nor can extensions to abatement times in consent orders
total more than one vyear; provided however, that for sites
permitted before the-effective-date-of-these-regulationsSeptember
5, 1989, the Commissioner may grant a future extension if he -
finds in writing that excepticnal circumstances exist which
preclude abatement in the twelve-month period.

(2) Violation of any term in a consent agreement shall
result in immediate forfeiture of the bond for the site, unless
the Commissioner finds in writing that:

(A} The operator and/or permittee have shown good
faith in taking remedial actions required by the consent
agreement; and

(B} No environmental harm has resulted, or will _
result, from the subject violation.

{3) No consent agreement shall be agreed to 1f the
permittee, and/or operator or any entity owned or controlled by
the permittee and/or the operator, has violated or is in
violation of a previous consent agreement; provided however, that
the Commissioner is required to make only best efforts to
determine if said violation or ownership and control ties exist.

(4) No consent agreement can be reached on a site if
the permittee and/or operator have previously entered into two
consent orders on the same site.

The standards set forth in (1) through (4) above shall apply

to any extension, modification, or other change in any existing
consent agreement. . :
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20.5 Civil Penalty Determinations.

(a) Notice of Violation Assessments. The Commissioner
shall review each notice of viclation and determine whether or
not a civil penaity will be assessed and the amount of the
penalty. The Commissiconer for each notice of viclation, may
assess a separate civil penality for each day of the violation,
beginning with the date of issuance of a notice of violation to
the date of abatement of the violation. 1In determining whether
or not to assess a separate daily civil penalty and determine the
amount of the civil penalty, the Commissicner shall consider
those factors specified in subsection {(c¢), Section 17, of the
Act, and subsection 20.7 of these regulations, and may consider
the extent to which the operator may have gained any economic
benefit as a result of a failure to comply. Any notice of
viclation which continued unabated for two or more days after the
initial abatement pericd, and received a civil penalty assessment
of $32,500 or more, shall be assessed the penalty amount for a
minimum of two separate days. The determinaticn as to whether or
not to assess a ¢ivil penalty 1f the amount is less than one
thousand dollars (3%1,000) will be at the discretion of the
Commissioner. Notices of violations with a seriousness rating of .
4 or greater shall be assessed regardless of the amcunt.
Termination of a nectice of violation shall net affect the right
0f the Commissioner to assess a civil penalty for those
violations.

(b} Cessation Order Assessments. The Commissioner shall,
for each cessation order, assess a civil penalty in accordance
with subsection (a), Section 17, of the Act for each day of
continuing violation, except that such penalty shall not be
assessed for more than thirty (30) days. Each imminent harm
cessation order shall have an initial assessment in accordance
with subsection 20.7 of these regulations. If the cessation
order has not been abated or modified within the thirty (30} day
period, the Commissicner shall initiate action pursuant to
subsections (b}, (f), or (h), Section 17, of the Act as
appropriate., If the order is suspended in a temporary rellief
proceeding, the pericd specified for the abatement shall not end
until the date on which the Commissioner issues a final order
with respect to the violaticn in guestion. If judicial review
pProceedings are initiated in which the order is suspended by
court, the daily assessment of the c¢ivil penalty shall not be
made for any period before entry of a final order by the court.
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20.6 Procedure for Assessing Civil Penalties.

(a) Assessment Officer - Duties. For the purposes cf this
section, the assessment officer shall not determine the proposed
penalty assessment until such time as the Commissioner has caused
an inspection of the viclation to be conducted and the findings
0f that inspection are submitted to the assessment officer in
writing. The Commissioner must conduct the inspection of the
violation within the first fifteen (15) days after the notice or
order was served._ The assessment officer may continue N
conferences, conduct investigations, and interview witnesses as
necessary.

(b) Determination of Civil Penalty Amounts. Civil penalty
amounts for notices of violation shall be determined in
accordance with the factors specified in paragraph (c), Section
i7, of the Act and the numerical point system in subsecticn 20.7
of this section. Within fifteen (15} days of service of a notice
of viclation or cessation order, the person to whom it was issued
may submit written information about the violation to the
Commissioner and to the inspector whe issued the notice of
viclation or cessation order.

(c) HNotice of Assessment. The Commissioner shall provide a
copy of the proposed assessment and the accompanying worksheet to
the operator by certified mail, within thirty (30) days of the
date of the issuance_of a notice or order. If the mail is
tendered at the address of the person set forth in the sign
reguired under paragraph (a), subsection 14.]1 of these
requlations, or at any address at which that person is in fact
located, and he or she refuses to accept delivery of or to
collect such mail, the regquirements of this paragraph shall be
deemed to have been complied with upon such tender. Failure bv
the Commissioner to serve any propcsed assessment within thirty
(30) days shall not be grounds for dismissal of all or part of
such assessment unless the person against whom the proposed
penalty has been assessed: {l1) proves actual prejudice as a
result of the delay; and (2) makes a timely obijection to the
delay. An objection shall be timelv only if made in the normal
course of administrative review. The Commissioner shall also
give notice including any worksheet, in person or by certified
mail, to the operator of any penalty adjustment as a result of an
informal conference within thirty (30) days following the date of
the conference. The reasons for reassessment shall be documented
in the file by the assessment officer. The Commissicner shall
consider any information submitted pursuant to paragraph (b) of
this subsection in determining the facts surrounding the
violation and the amount of the penalty. Unless a conference has
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been requested, the Commissioner shall review and if necessary
reassess any penalty conSLderlng facts which were not reascnably
available on the date of issuance of the proposed assessment
because of the length of the abatement pericd. The Commissicner
shall serve a copy ¢f any such reassessment and of the worksheet
showing the computation of the reassessment within thirty (30)
days after the date the violation is abated.

{d) Notice of Informal Assessment Conference. The time and
place of an informal assessment conference shall be posted at the
nearest Department cf Energy regional office tec the operation, at
least five days prior.to the conference date. Any perscon shall
have the right to attend and participate in the conference. Any
person, other than operator and Division cf Energyv
representatives, may submit in writing 2t the time ¢f the
conference a reqguest to present evidence concexrning only the
viplation{s) being conferenced. . Such reguest shall be granted by
the assessment officer. only for the specific violaticn(s) in
guestion. Should preoblems arise due to scheduling, the
assessment officer may continue the conference to a later time
and/or date as the assessment officer deems necessary toc honor
other scheduled conferences.

(e) Informal Conference. An informal conference on the
assessment or reassessment must be scheduled within 60 days of
the receipt cof a regquest, pursuant to paragraph (1} subsection
(d) of Section 17, ©of the Act. Failure to serve-a-preposed
assesament-notice-pursvankt-teo-paragraph-{ej-ef-this-subsestion-or
held an informal conference in the time limits specified in this
subsection will not be considered as grounds for dismissal of the
assessment, unless the operator proves actual prejudice and makes
timely objection to the delay. The econferenceassessment officer
shall consider all relevant information on the violation
inciuding 1nformatlon which may be provided pursuant to
paragraphs and (d) of this subsection. Within thirty (30)
davs after the conference is held the cen;erenceassessment
cfficer shall either:

Sl (1) Settle the issue, in which case a settlement
agreement shall be prepared and signed by the
eonferenceassessment officer on behalf of the Commissioner and by
the person assessed; T )

(2) Affirm, raise, lower, or vacate the penalty; or
{(3) Terminate the conference when 1t is determined

that the issues cannot be resclved cr that the person assessed is
not diligently working toward resolution of the issu=ss.
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(f}) Settlement Agreement. If a settlement agreement is
entered into, the person assessed will be deemed to have waived
all rights to further review of the viclation or penalty in
guestion, except as otherwise expressly provided for in the
settlement agreement. The settlement agreement shall contain a
clause to this effect. If full payment of the amount specified
in the settlement agreement is not received by the Commissioner
within thirty (30) days after the date of signing, the
Commissioner may enforce the agreement or rescind it and affirm,
raise, lower or vacate the penalty within thirty (30) days from
the date of the rescission.

(g) Rules of Evidence. At formal review proceedings
pursuant to sections 2 and 17 of the Act, no evidence as to any
statement made or evidence produced by cne party at a conference
shall be introduced as evidence by another party, or may be used
to impeach a witness.

(h) Tact of Viclation. The fact ¢f violation may not be
contested in a civil penalty review proceeding, if it has already
been decided in a formal review proceeding under paragraphs (3)
or (4) subsection (d) of section 17 of the Act.

{i} Escrow. If a person reguests judicial review of a
proposed assessment, the proposed penalty assessment shail
continue to be held in escrow until completion of the judicial
review.

(3) Penalty Adijustment. When an administrative or judicial
review of a civil penalty order results in an order increasing
the penalty, the person to whom the notice or order was issued
shall pay the amount of the increase within fifteen (15) days
after the order is mailed to each person.

(k) Mitigation. Unless caused by lack of diligence,
inability to comply may be considered in mitigation of the amount
of civil penalty-and-in-estabiishing-a-time-period-cf-the
suspensien-of-a-permit.

20.7 Assessment Rates.

{a) History of Vicolations. History of previcus violatlions
is an accounting of all Notices of Violation and Cessation Qrders
that were written on the subject operation in the previous twelve
{12) months. Notices of Viglation and Cessation Orders which
were withdrawn or vacated shall not be included in the
accounting. The amount to be assessed shall be determined by
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multiplyving the number of violations by a factor of one hundred

(1003 .
£y

Previeus—-vieiakrion---——-———-=—---—-— Rate-Par-Yialakion
e R Nene
———————————————————— Bere e e e = ———— 528 7 00
----- g--~1f-m-m—mm - ———— 54 5006
————— ever-if-------------=~---——-—--———§66708

{(b) Seriousness of the violation.

1-2

[ 7% ]
]
F

Viclation is of an administrative nature resulting
in no harm or danger to the environment or public:
or the standard is violated to such a minor degree
that environmental harm or public danger will not

result.

Violation results in potential or actual harm or
danger remaining in the permit area; or in the
case where the impact extends beyond the permit
area; can be demonstrated that potential danger or
harm or will not result.

Vlolat;on extends beyond the permit area and

results in a minor degree of potential or actual
harm or impact cn the public.

Vioclation can reasonably be expected to result in

—————————— 7-89-

significant imminent environmental harm or create
an imminent danger to the health and safety of the

public. A wviolation which initially has a
seriousness rating of 7 or higher is one which
must be an imminent harm cessation order, as set
forth in paragraph {(a), subsection 20.3 c¢f these
regulations.

1D Violation extends beyond the permif area and

results in a significant degree of environmental
harm or danger to the public.

itolation-is-or-can-ke-reasonabiy-be-expected-to

result-in-significant-imminent~environmentat-harm
er-ereakte-an-imminent-danger-te-the-heaith-or
safety—-ocf-the-pubiies
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|Serieouspness- | O} L | 2 1 3 | 4 | 5|16 7] 8 | 8§ |10 |
|__Rating | { [ | E | I / l l | |
] Amount | - [t66|236({396[688{8BF5| 2 | %6 | 2% | 27 |35 |
| | l J l [ | €6 | 1% | 28 45 |00 |
| ] 1100 /200/400{600]500]11200[160012100]2700] [

(<)

Qperator Negligence.

This violation is considered bkeyond the
control of the operator or his employees
and no negligence can be attributed to this
violation.

This violation was a result of an oversight
on the part of the operator and may have
been avolded 1f more conscientious effort
and/or reasonable care were given.

This viclation was obvious and/or no action
was taken by the operator eerreetto prevent the
problem.

The operator failed to adequately respond
to previous enfereement-aetienwritten
instructions of the lnspector to prevent
this event.

The operator had been officially notified,
in writing, of this problem and did not make any
effort at correcting the problem.

---------- Eivii~-Penaity-Rate-Sehedute—--Oparateor-Nagligence

|[Negiigenece o] 1121314153116 |71 8

N T O O

Amount 1 0 |25 |62 |[326|2008]315(|4%F4({693|1000 |

! | 1100[225[3501475160017251875| I
{d) Operater's Good Faith

violations in the amount.

Gocd faith percentage shall not include a history of’

Good faith percentage shall be rounded

to the nearest deollar amocunt.
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0 Operator failed to take appropriate

action. Viclation was modified to a
cessation order.

1-2 Cperatcr tock prempt-kPut-minimal
action to correct the vioclation.
Violation was extended due tec the
operator taking some corrective action,
but the operator showed a lack of
diligence in abatement. Vieciation-wag---—cw-ww-—-

——————————————— abatad-before-reguired-dates

3-4 Operator started promptly on remedial
measures and worked diligently to
correct the viclation. Operator was
hampered in abatement by conditions
beyond his control and violaticons had
to be extended. ¥Yieilatieon-was-abated
——————————————— before-reguired-date.

5-6 Operator started immediately and
expended all reasonable efforts to
correct the wviolation. Viclation
was abated befereby the original
abatement reguired-date,and was not

_______________ extended.

7-8 Operator was already working on
remedial measures and expended
extreme effort in correcting the
violation. Viclation was abated
in less time than the coriginal abatement
reguired date.

| | I I I I I I ] | I
| Good-Faith o] 112 ] 3| 4] 51 6] 7 | 8 |
| Rating | I | | I I [ I I I
| I I I I | I I | ! {
I I [ S N | ] |
| I I | | | | | ]
| —— — | |
| Ameunt % | 8 | 88 |266|363 | 564| B825{3358| 3582| 2I28 |
| | 0% 5% |10%|15% | 20%| 25%] 30%| 35% 40% |
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(e) Determination of Penalty Amount

---------- Ner-Previeus-vietatitengs-----—————-————-—
Seriocusness of Viclations
Cperator Negligence
Subtotal

Less Good Faith 3% -

Sub Total

History of Violations +

Total

20.8 When an Individual Civil Penalty May be Assessed:

{a) Except as provided in paragraph (b) of this subsection,
the Commissioner may assess an individual c¢civil penalty against
any corpeorate director, officer or agent of a corporate permittee
who knowingly and willfully authorized, ordered, or carried out a
violation, failure or refusal.

{b}) The Commissioner shall not assess an individual civil
penalty in situations resulting from a permit violation by a
corporate permittee until a cessation order has been issued by
the Commissioner to the corporate permittee for the viclation and
the cessation order has remalined unabated for thirty (30) days.

20.9 Amount of Individual Civil Penalty.

{a) In determining the amcunt of an individual civil
penalty assessed under subsection 20.8 cof these regulations, the
Commissioner shall consider the criteria specified in subsection
{c) of Sectien 17 of the Act.

{b) The penalty shall not exceed 35,000 for each violation.
Each day of a ceontinuing vioclation may be deemed a separate
vioclation and the Commissioner may assess a separate individual
civil penalty for each day the vioclation, failure or refusal
continues, from the date of service of the underlying notice of
viclation, cessation order or other order incorporated in a final
decision issued by the Commissioner until abatement or compliance
is achieved.
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20.10 Procedure for Assessment for Individual Civil
Penalty. , Ll

{a) The Commissioner shall serve on each individual to be
assessed an individual civil penalty a notice of proposed
individual civil penalty assessment, including a narrative
explanation of the reasons for the penalty, the amount to be
assessed, and a copy ¢f an underlylng notice of violatlion and
cessation order. . e e

{b} The notice of proposed individual civil penality
assessment shall become a final order of the Commissioner thirty
{30) days after service upon the individual unless:

{1} The individual files within thirty {(30) days of
service of the notice of proposed individual civil penalty
assessment a petition for review with the Reclamation Board of
Review; or

{2) The Commissioner and the individual or responsible
corporate permittee agree within thirty (30) days of service of
the notice of proposed individual civil penalty assessment to a
schedule or plan for the abatement or correction cof the
violation, fallure, or refusal.

{¢) For purposes of this subsection, service is sufficlent
i1f it would satisfy state requlrements for service ¢f a summons
and complaint.

20.11 Payment of Penalty

{a) If a notice of proposed individual civil penalty
assessment becomes a final order in the absence of a petition for
review or abatement agreement, the penalty shall be due upon
issuance of the final order.

{b) If an individual named in a notice ¢f proposed
individual civil penalty assessment files a petition for review
in accordance with subparagraph (1), paragraph (b), subsection
20.10 of this section, the penalty shall be due upon issuance of
a final administrative order affirming, increasing, or decreasing
the proposed penalty.

{c) Where the Commissioner and the corporate permittee cr
individual have agread in writing on 2 plan for the abatement of
or compliance with the unabated order, an individual named in a
notice of proposed individual civil penalty assessment may
postpone payment until receiving either a final order from the
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Commissioner stating that the penalty is due on the date of such
final order, or written notice that abatement or compliance is
satisfactory and the penalty has been withdrawn.

20.12 Fees and Costs of Administrative Proceedings.

{(a) Request for Fees. Any person may on reguest be awarded
by the appropriate board or court a sum egual to costs and
expenses including attorneys' fees and expert witness fees as
determined to have been reasonably incurred. Such request must
be filed within forty-five (45) days of date of entry of
judgment.

The reguest shall include an affidavit setting forth costs
and expenses and an itemized statement of attorneys' fees. The
request shall be served upon all parties who shall have thirty
(30) days to answer the reguest. Cost and expenses including
attorneys' fees may be awarded to:

(1) Any participating party against the violatcr upon
a finding that there is a violation of the Act, the regulations
or the permit has occurred, and there is a determination that the
party made a significant contribution teo the full and fair
determination of the issues;

(2) To any participating party other than the violator
or his representative from the Department of Energy upocn a
determination that the party made a significant contribution to a
full and fair determination cof the issues;

(3) To a violator from the Department of Energy when
the violator demonstrates that the Department of Energy issues
cessation order, a show cause order or notice of violatiocn in bad
faith and for the purpose of harassing or embarrassing the
violator, provided that no award shall be made under this
subsection if the Department of Energy prevails upon the issue of
a violation; o

(4) To a viclator from any participating party other
than the Department of Energy where such participating parties
initiated or participated in the magistrate proceeding in bad
faith and for the purpose of harassing or embarrassing the
vioclator; and

(5) To the Department of Energy from any participating
party where the Department of Energy demonstrates that any such

party participating in such proceeding in bad faith and for the
purpose of harassing or embarrassing the Department of Energy.
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An award may also include attorneys' fees and expert witness fees
expended in obtaining an award of costs, expenses and attorneys'
fees. Decisions on such awards may be appealed as other cases
under the Act. o T T s Tt T
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38-2-21 Reclamation RBoard of Review.

21.1 Open Meetings.

(a) General. All meetings of the Reclamation Board of
Review, pursuant to the provisions of the Act shall be open to
the public.

(b) Public Notice. The time, and place of all regularly
scheduled meetings and the time, place and purpose of all special
meetings shall be made available to the public and the news media
by publishing a notice containing at least the above information
in a newspaper of general circulation in the county where the
site or environmental concern exists, or if the matter under
consideration is of general interest to the people of the State
in a newspaper 0of general circulation in the State.

: (c) Emergency Meetings. In the event of any emergency
requiring immediate ocfficial action such efforts to notify the
. public shall be taken as circumstances allow.

21.2 Appeals to the Reclamation Board of Review.

(a) Site Visits. The board may visit the site of the
activity or proposed activity which is the subject of the hearing
and take such additional evidence as it deems necessary provided
that all parties and interveners be given notice of the visit and
are given an opportunity to accompany the Board.

(b) Final Orders. On all appeals to the Board, the Board
shall issue a final decision thirty (30) days after the hearing
or within thirty (30) days after the testimony presented at the
hearing has been transcribed and checked for accuracy.

(c¢) Burden of Proof. The burden of proof shall be on the
party seeking to reverse the decision of the Commissioner.

21.3 Ex parte Communication.

(a) Prohibition. Ex parte contacts between representatives
cf the parties appearing before the Board and members or
representatives of the Board shall be prcohibited.
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38-2-22 Coal Refuse

22.1 Applicability - Any surface coal mining operation
which involves the construction, operation, enlargement,
modification, removal and/or abandonment of a <¢oal refuse site
shall be subject to the special provisions of this section in
addition te other applicable permitting requirements, performance
standards, and enforcement provisions of these regulations, the
Act, and other state and federal laws and regulations.

22.2 Certification - Tor purposes of permitting, the
applicant shall submit a separate set of maps, plans, design
data, and specifications for the refuse disposal facility, in
addition to those contained in the permit application.

The disposal facility shall be designed using current,
prudent engineering practices. A qualified registered
professional engineer, experienced in the design of similar earth
and refuse structures, shall certify the design of the dispesal
facility. The disposal facility shall be designed to attalin a
minimum long-term static safety fattor of 1.5 and a seismic
factor of safety of 1.2. The stability of all foundations and
abutments must be maintained during all phases of construction.

22.3 Permit Requirements - General - In addition to the
other permitting regquirements of the Act, these regulations, and
the requirements of 30 CFR 77.214 and 30 CFR 77.213, each permit
application which involves a coal refuse site shall contain the
following materials: T - T

{a) Narrative. A general narrative and discussiocon of the
project to include at a minimum a discussion of existing site
conditions, the design life of the facility, quantity and type of
ccal refuse to be placed on the site, subsidence potential method
of operation to include clearing and grubbing, topsoil
stockpiling, construction of surface and subsurface drainage
facilities, phases of constructlion, method and location of coal
refuse placement or removal, coal refuse placement during
inclement weather, routine inspection and maintenance, prcoccedure
to be followed in the event the site is abandoned prior to the
planned design life, and a seguence for construction of drainage
facilities, critical construction phases, reclamation and final
abandonment procedures. In addition, include a description of
the duties, responsibilities and lines of communication cof those
persons responsible for the design and construction of the coal
refuse disposal site. All data, graphs, curves, etc., which
provide the basis for hydrolegic and hydraulic design of coal
refuse embankments and impoundments shall accompany other design
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data, plans, and specifications, submitted as part of the permit
application.

(b) Plan View. A plan view of the site showing detailed
contours, limits of the coal refuse disposal site, all drainage
facilities, location 0of springs, seeps, mine drainage and/or
openings, location of the subdrain system, project stationing,
location of cross sections, location of borings, test pits and
instrumentation and other pertinent data regquired for project
control.

(¢) Cross Sections. Cross sections of the coal refuse
disposal site transversely and longitudinally showing original
ground, finished elevations, final configuration of refuse
material, subdrains, diversion details, spillways, and other
pertinent features of the site. Cross sectlon shall be of
sufficient accuracy and detail so as to provide a basis for
stability computations at critical locations.

(d) Sediment Control Plan. A _sediment control plan
designed in accordance with Subsection 5.4 of these regulatiocons.

(e) Diversions. Each application shall contain plans and
specifications for a diversion channel above the coal refuse site
to direct surface water runoff from the contributing watershed
around the facility. Such diversion channel shall be designed in
accordance with subsection 5.3 of these regulations except as
follows: ) T o T -

{1) Design storm. All diversion ditches and stream
channel diversions shall be designed to carry the peak runoff
from a cne-hundred {(100) vear frequency, twenty-four (24) hour
duration rainfall.

(2) A freeboard egqual to or greater than 1+.025vdl/3
shall be added to the design flow depth to obtain the total depth
of the diversion ditch.

(3) Each diversion ditch must be designed to carry the
peak flow with freeboard from the ceontributing watershed area.

(4) Diversions shall be designed, constructed, and
maintained in a manner which prevents additional contributions of
suspended solids to streamflow and to runoff outside the permit
area to the fullest extent possible.
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{3) Excess excavated material not regquired for
construction or maintenance of the diversion ditch must be
properly disposed of in the permit area.

(6) Topsoil removed from the channel excavation shall
either be redistributed on ancther part of the permit area orx
stockpiled for a later use. N

{7) All diversion systems shall exit safely beyond the
toe of the embankment in a natural drainway capable of carrying
the design flow without excessive erosion.

{8) All stream channel diversions must be designed to
carry the design flow around the disturbed area. The diversions
must outlet intc the original channel cor a natural channel of
equal cross section. -

(9) Diversions in refuse must be lined with soil or a
sultable substitute unless other erosion protection is provided.

(10) Permanent diversion systems designed toc convey
water under a coal refuse embankment by means of a pipe or
condult are unacceptable. However, diversion by means cof a pipe
or conduit may be permitted during active operation, provided
that (1) height or storage limits for impoundments are not
exceeded, (2) the pipe or conduit is used in conjunction with
surface ditches to meet applicaeble design storm requirements, and
{3) the design of the pipe or conduit accounts for durability and
design life, load limits, joint sealing, trash rack protection,
and maintenance regquirements throughout the operatlonal life of
the structure.

(£} Design and Specifications for Hydraulic Structures.
Such structures shall be designed to safely control excessive
erosion by using energy dissipators and/or channel protectiocon, as
necessary, based upon design flow velocity. Seepage control
devices shall be used to prevent undercutting of nonflexible
linings. The potential for landslides or sSlope failures shall be
considered in the location of all hydraulic structures. Channels
shall not be located on or near an existing landslide. No
surface runcif or slurry may be diverted into underground mines
unless approved by the Commissioner in accordance with paragraph
(e) subsection 14.5 of these regulations.

(g) Computations. The application shall include all design
data and calculation results. If a computer analysis is used,
only the input data and results used specifically in the design
need be submitted. If graphical flood routing technigues are
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used, all charts and graphs shall be included. Adequate cross
sections and profiles shall be given for all hydraulic
structures.

{h) All coal refuse impoundments must be analyzed and/or
designed in accordance with this subsection. Non-impounding cecal
refuse embankments must be designed in accordance with this
subsection unless any proposed medlifications to the design
standards of this subsection are justified through appropriate
stability analysis. The following structural analysis and/cr
design data of coal refuse embankments and impoundments shall be
presented IiIn graphical or tabular form:

(1) A sufficient subsurface investigation shall be
performed by a registered professional engineer or engineering
geologist. The number, location, and depth of borings, test
pits, and/or trenches shall be reasonable for the size, purpose,
soils present, and foundation type of the structure. The
investigation shall consider depth of soil teo bedrock, field
classification of soils, character of bedrock, in situ testing,
soil sampling, determination of groundwater flow and locaticn of
seeps and springs, and a soil profile for critical locations in
the structure, hydraulic structures and other pertinent locations
which may affect the safety of the structure. The number, depth,
and location of boreholes shall be based on the gquantity of
material to be impounded and subsurface conditions. A geologic
study shall also be conducted for impounding structures to
evaluate landslides into the impoundment, bedrock discontinuities
such as soft seams, joints, joint systems, bedding planes, and
fault zones which may adversely affect the structure's
performance. Past and future mining to include helght of seam,
depth and cover rock of the seam, and previous subsidence
problems shall be considered where subsidence may affect the
safety of the structure.

(2) Labocratory tests shall be conducted on all
foundation and embankment materials to include soil
classification through hydrometer analysis, density, water
content, compaction tests, shear strength, consclidation, and
permeability unless the scope, characteristics, or design concept
of the site make one or more of these reguirements unnecessary.

(i) Safety Factors. A description including plans, design
data, specifications, and computations of how safety conditions
will be achieved. The disposal facility shall be designed,
constructed, and maintained to attain a minimum long-terxrm safety
factor of 1.5; provided further that a c¢oal refuse site which has
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the capability to impound water shall also attain a seismic
safety factor of at least 1.2.

(j) Liguefaction. Describe the potential for ligquefaction
and provide safeguards against the development of this condition.

{k) Instrumentation. A description of installation of
instrumentation such as piezometers, settlement markers, slope
indicators, and similar monitoring devices shall be included in
the plan to monitor present hazardous conditions, construction
conditions, and to verify design assumptions. A plan for
monitoring these devices shall also be provided.

(1) Stability Analysis. All stability analyses shall be
done using standard engineering techniques. The submittal shall
include cross sections at critical locations in the facility
showing the materials profile, location of critical potential
failure surfaces. and their factors of safety, estimated or
measured phreatic surfaces for construction and/or long term
seepage conditions, and a tabulated listing of strength
parameters used. If a computer analysis is used, only the Input
data and results used specifically in the design shall be
submitted. : —— -

{m) Underdrains. If the disposal area ccntains springs,
natural or manmade water courses, or wet weather seeps, the
application shall include diversions and underdrains as necessary
to control erosion, prevent water infiltration into the disposal
facility and ensure stability. Diversions and underdrains shall
be designed as fcllows:__

(1) Runoff from the areas above the refuse pile and
runoff from the surface of the refuse pile shall be diverted into
stabllized diversion channels designed in accordance with
paragraph (e) of this subsection and subsection 5.3 of these
regulations to safely pass the runoff from a one hundred (100)
vear, twenty-four (24) hour precipitation event. Runoff diverted
from undisturbed areas need not be commingled with runoff from
the surface of the refuse plle. _Uncontreolled surface drainage
may not be diverted over the outslope of the refuse piles.

(2) Underdrains shall consist of durable rock or pipe,
and be designed and constructed using current, prudent-
engineering practices. The underdrain system shall be designed
to carry the anticipated seepage of water due to rainfall and
from seeps and springs in the foundation of the disposal area
away from the site, and shall be protected from piping and
contamination by an adeguate filter. Rock underdrains shall be
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constructed of durable, nonacid, nontoxic-forming rock (e.g.,
natural sand and gravel, sandstone, limestone, or other durable
rock) that does not slake in water or degrade to soil material,
and which is free of coal, clay or other nondurable material,
Perforated pipe underdrains shall be corrosion resistant and
shall have characteristics consistent with the lcong-term life of
the fill.

(n) Site Preparation. Procedures for clearing and
grubbing.

{o) E=xcess Material. Procedures for disposal of excess
material resulting from clearing, grubbing, and other site
preparation activities,

{p) Compaction Reguirements. Procedures for spreading and
compaction of refuse material during placement. The material
shall be compacted.in layers not exceeding two (2) feet in
thickness and shall not have any slope exceeding two horizontal
to one vertical, except that the Commissioner may approve
construction of a refuse pile in compacited lavers exceeding two
(2) feet in thickness and with slopes exceeding two (2)
horizontal to one (1} vertical, where engineering data
substantiates thatsy-anmd both a minimum static safety factor of
1.5 wiii-be-attained~and a minimum seismic safety factor of 1.2
will be attained; provided, that the coperator shall submit plans
for the Commissioner's approval, and shall also provide
documentation showing prior approval by MSHA pursuant to federal
regulations at 30 CFR 77.215(h) for the alternate construction,
without which documentaticn the plans will not be approved.

(q) Sealing Abandoned Openings. Plans in accordance with
30 CFR 75.1711 for sealing abandoned copenings and covering the
seal with four feet ¢f .an impermeable ncn-toxic material. Such
plans shall ccnsider prevention of water buildup behind the
seals, toxicity of the refuse and mine strata, gradient of the
opening, hydrolegic balance and passage of any acid water to a
treatment facility. TIf & mine seal is in the impoundment area of
an impounding coal refuse disposal site, the seal shall be
designed te safely withstand full hydrostatic head with a factor
of safety ©0f at least 1.5 against blowout. Higher factors of
safety may be reguired where dictated by the consegquences of
failure. Calculations and cross sections used in the analyses
shall be submitted.

(r) Extinguishment of Burning Areas. Plans approved by
MSHA for the extinguishment of burning areas which contain, at a
minimum, method of extinguishment, safety measures for eguipment
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operators and persons working or liwving in the vicinity of the
site, and a provision that only those persons authorized by the
operator, shall be involved in the extinguishing operation.

(s) Underground Disposal. Plans for underground refuse
disposal shall be submitted to and approved by the Commissicner
and the Mine Safety and Health Administration. All plans must
include:

(1) Method of disposal including a description of the
source of the transport medium;

{2) Maps of mines where coal refuse materials are to
be disposed with a description of the percent of mine void to be
fiiled; T T T T T T

(3) Description of location of active workings
including plans, specifications, and methods of constructing
underground retaining walls;

{4) Potential areas of breakout in active mine
workings and on the surface of the ground;

{5) Effects of subsidence cn the plan;

(6} The effects on the hydrologic regime including the
location and description of permanent monitoring wells or
monitoring stations;

{7) Gradient of the mine from the backfill area;

{8) Description of the stratum underlying the mined
coal; T T o i - B
{9) BSource and gquality of the refuse;

{10) The methced of treatment of water if released to
surface streams; T T T B '
B {11) A contingency plan formulated to alleviate or
correct any hazardous conditions which may result from a blowout;
and - ) )

{12) A description of the surface area to be supported
by the refuse backfill, the anticipated surface effects following
backfilling, and the method for dewatering the backfill.
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(t) Abandenment Pian. An abandonment plan which addresses
the following regquirements and include a schedule for their
implementation:

(1} No refuse embankment or impcundment may be
abandoned until approved by the Commissicner,

(2) The final top elevatiocn of the refuse embankment
must be higher than, and sloped into, the diversion ditch.
Maximum slope of the top of the embankment to the diversion ditch
shall be five (5) percent unless otherwilse approved by the
Commissioner.

(37" All pipes under refuse areas left as non-
impounding filis shall be sealed with concrete at the upstream
end pricr to abandonment.

{4) At abandecnment all fine refuse iIn the Impoundment
pool shall be covered.with a minimum three foot layer of coarse
refuse or other fill material pricr to topsoiling unless
otherwise approved by the Commissioner.

(5) At abandonment all coal refuse shall be covered
with a minimum of four (4) feet of the best available non-toxic
and non-combustible material in a manner that dces not impede
flow from sub-drainage systems. The Commissicner may allow less
than four (4) feet of coaver material where it can be demonstrated
on the basis ¢f physical and chemical analyses of the growth
medium that the vegetation requirements of Secticon 9 of these
regulations will be met.

{6) A certificate of approval fcr completion of
construction shall be issued upon completion of the above
regquirements.

22.4 Permit Requirements - Impounding Structures. In
additicon to the requests of the Act and these regulations, cocal
refuse disposal sites which have the capability of impounding
water shall be subject to the special regquirements of this
subsection and may be subject to other state and federal laws and
rules and regulations, depending on their embankment size and
helding capacity.

{(a) Dam Contrecl Act. A ccal refuse site which is
constructed in such a manner that it: (1) Rises twenty-five
(25) feet or_more above the natural bed of a stream or
watercourse as measured from the downstream toe of the embankment
and which does or can impcund £ifteen (15) acre-feet or more of
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water, or; {2) Rises six (6) feet or more above the natural bed
of a stream or watercourse as measured from the downstream toe of
the embankment and which deoes or can impound fifty (50) acre-feet
or meore of water is by definition a dam and is thereby subkject to
the provisions ©f the West Virginlia Dam Control Act set forth in
Chapter 20, Article 5D ¢f the Code of West Virginia.

{b) Mine Safety and Health Administration (MSHA)
Impoundments. A coal refuse s;te“Egig§_£§_ggn§ﬁructed in such a
manner that it can impound water, sediment, or slurry to an
elevation of: (1) Five (5) feet or more above the upstream toe
of the structure and can have a storage volume of twenty (20)
acres/feet or more, or; {2} Twenty (20) feet or more above the
upstream toe of the structure, or; (3) Presents a hazard to
coal miners as determined by the District Manager cf the Federal
Mine Safety and Health Administration, shall be subject to the
regquirements of 30 CFR 77.215 and 77.216 of the Federal Mine

Safety and Health Administration Regulations.

{c) Small Impoundments. Coal refuse sites which result in
impoundments which are not subject to the Dam Control Act or the
Federal Mine Health and Safety Act shall be designed,
constructed, and maintained subject to the reguirements of this
subsection and subsectlons 5.4 and 22.5 (j}(6) of these rules and
regulations.

(d) Hazard Potential. The hazard potential of coal refuse
sites which have the capability of impounding water shall be
determined by the applicant based on the potential loss of life
that would result due to a failure and the classification
determined on the basis of the following criteria:

(1) Class A. Impoundments located in rural or
agricultural areas where failure may damage farm buildings,
agricultural land, or secondary highways. Failure of the
structure would cause only leoss of the structure and loss of
property use such as related roads, but with little additicnal
damage to adjacent property. Any impoundment exceeding twenty-
five (25) feet in height measured at the downstream toe or two-
hundred (200) acre-feet storage wvolume or having a watershed
exceeding five hundred (500) acres shall not be a Class A
structure. - -

{2) Class B. Impoundments located in predominantly
rural agricultural areas where failure may damage isoclated homes,
primary highways or minor railrocads or cause interruption of
relatively important public utilities. Failure of the structure
may cause great damage to property and project operations.
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(3) Class C. Impoundments located where failure may
cause loss of life, serious damage to homes, industrial and
commercial buildings, impertant public utilities, primary
highways, or main railroads. This classification must be used if
failure would cause possible loss ¢of human life.

(e) Emergency Planning. TFor a Class C structure or if a
dangercus ccndition exists, notificaticon and acticn preocedures
shall be fcrrmulated by the operator or owner, for pubklic
protection and remedial acticn in the event ¢f an emergency. All
emergency procedures must be submitted and become part of the
approved plan. If adequate emergency procedures cannot, for
whatever reason, be formulated by the owner.or operator, then he
rmust s0 nctify the Commissioner in writing. The Commissioner may
then notify the Office of Emergency Services and reguest that
emergency procedures be develcped for the coal refuse site.

(£) Design Storm Specifications. All refuse impoundments
and dams shall be designed to_meet the following design storm
criteria based upcn hazard classification.

(1) Class A impoundments shall be designed for a
prcbable maximum precipitation (PMP) of a six (6} hour or greater
event plus three feet of freeboard. If-the-sterage-times
effective-height-is-Tess-than-3;000-tacre-feetytfeaty;-Seil
Conservation-Service-Pond-Standard-378-may-be-substituteds

(2) Class B impoundments shall be designed for a
probable maximum precipitation (PMP) of a six (6) hour or greater
event plus three (3) feet of freeboard.

(3) Class C impoundments shall be designed for a
probable maximum precipitation (PMP) of a six (6) hour or greater
event. —_ - - -

{(g) Primarv and Emergency Spillway Design. All
impoundments must be capable of passing through a spillway or
outlet works or a combination therecf, that portion of the design
storm that cannot be safely stored in the impoundment and to draw
down the stored portion of the design storm within the specified
terms in accordance with the following:

(1) Class A impoundments must be designed with an open
channel spillway unless otherwise approved by the Commissioner,
Ninety (90) percent of the stored portion of the design storm
must be discharged or removed within ten (10) days after the
storm event.
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{(2) Class B impoundments shall be designed with either
an open channel spillway only, or with an emergency spillway and
a principal spillway together. Ninety (90) percent of the stored
portion of the design storm shall be dlscharged or removed within
ten days after the sterm event.

{3) <Class C dams may be designed in one of three ways:

(A) An iImpoundment designed without discharge
structures shall be capable of storing a minimum of two (2) six
{6) hour duration probable maximum storms. Water shall be
removed from the impoundment to its lowest practical level within
ten {10) days after the storm event by pumping or by cther means
if storm water reduces the storage capacity to one probable
maximum storm or less.

{(B) An impoundment designed with a decant or
principal spillway only shall be capable of storing at least one
(1) six {6) hour duration prcbable maximum storm. Ninety (50)
percent of the stored portion of the storm shall be discharged or
removed within ten (10} days after the storm event.

{(C} An impoundment designed with either an open
channel spillway only, or with an emergency spilllway and
principal spillway together shall be capable of discharging that
portion of the six (6) hour duration probable maximum storm that
cannot be safely stored in the impoundment. Ninety {(90) percent
of the stored portion of the storm shall be discharged or removed
within ten (10) days after the storm event.

(4) A single open channel spillway mayv be used only if

it is: _

(A) Of non-erodable construction and designed to
carry sustained flows; or

{(B) _Earth or grass-lined and designed to carry
short term, infrequent fliows at non- eroszxe veloc1tles where
sustained flows are not sxpected.

{h) Open Channel Spillways. All open channel spillways
must comply with the design standards of this section and the

following additional standards:

(1) Any open channel spillway designed for less than
cne hundred {100) percent probable maximum precipitation shall be

256




Title 38
CSR 2
Section 22

provided with freebcocard above the mﬁy%mum water surface as
determined by the equation 1+.025vd

{2} All open channel spillways shall be designed-te
earry~constructed of non-ercodable material where sustained flows
where-use-cf-nenerodabie-materiaiz-ig-propesed-for-construction
are expected, or designed-te-earry-may be of earth or grass lined
construction where short _term infreguent flows at nonerosive
velocities, whmen-sustained-fiews are net-expelted- where-earth-eor
grass-tined- ;cnstructxon—xs prepesed.

{3) Excess excavaied material not needed to construct
and maintain the spillway channel must be properly disposed of in
the permit area.

(4) Topsoil removed from channel excavation shall
either be redistributed on ancther part of the permit area or
stockpiled for future use.

(i) Pipe Spillways. All pipe spillways must ccmply with
the requirements of this section and the fellowing additlenal
reguirements:

(1) The pipe spillway inlet must be protected by a
designed trash rack.

(2) All riser-type spillways must be designed to
prevent vortexing.

(3) A skimming device is reguired where floating
pellutants exist or are anticipated.

(4} An adequate foundaticn and bedding shall be
designed for all pipes and risers.

(5) AlL pipe spillways shall be designed to provide
seepage control along the conduit.

(6) The pipe spillway shall be of sufficient sirength
to withstand the maximum load of the fill above it.

{(7) All pipe spillways shall be constructed of
suitable material to resist deterioration for the design life of
the facility. )

(8) The outlet of all pipes, where blockage by animals
can occur, must be protected by an animal guard.
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————— fj&——Emergency Brawdewn-Bevicess--Ali-impoundments-meeting
the-gsize-reguirements-of-paragraphs-{ats -tByy-or—-fe¥-of-thie
subsection-constructed-after-the-effective-date-of-the-Act-must
be-designed-with-a-gated-drainpipe-er-principat-spitiway-gate-£for
draining-the-impoundments--Ati-drain-pipes-must-meet-the
regquirements-for-pipe-spiiiwayss

22.5 Performance Standards. The following performance
standards shall be met for all coal refuse-disposal sites.

{a) Controlled Placement. All ccal refuse sites shall be
placed in new or existing disposal areas within a permit area
designated for this purpose. Coal mine refuse shall be placed in
a controlled manner to:

{1y Minimize adverse effects of leachate and surface-
water runoff on surface and ground water gquality and quantity;

{2) Ensure mass stability and prevent mass movement
during and after construction;

(3} Ensure that the final disposal facility is
suitable for reclamaticon and revegeétation compatible with the
natural surroundings and the approved postmining land use;

(&) Not create a public hazard; and
{5) Prevent combustion.

{b) Extraneous Refuse. Coal mine refuse material from
activities located outside a permit area may be disposed of in
the permit area only if approved by the Commissioner. Approval
shall be based upon a showing that such disposal will be in

accordance with the standards of this section.

{c) Slope Protection. Slope protection shall be provided
to minimize surface erosion at the site. All disturbed areas,
inciuding diversion channels that are not riprapped or coctherwise
protected, shall be revegetated upon completion of construction.

{d} Site Development. Clearing and grubbing shall be
performed in the disposal area prior to placement of refuse
material. Topsocil shall be removed, segregated, and stored or
redistributed in accordance with Subsecticn 14.3 of these
regulations. If approved by the Commissicner, organic material
may be used as mulch, or may be included in the topscil to
control erosion, promote growth of vegetation, or increase the
moisture retention ¢f the soil.
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{(e) Final Configuration. The final configuration of the
refuse pile shall be suitable for the approved postmining land
use. Terraces may be cecnstructed on the outslope of the refuse
pile if reguired for stability, control or erosion, conservation
of soil moisture, or facilitation of the approved postmining land
use. The grade of the ocutslope between terrace benches shall not
be steeper than 2h:1v (50 percent).

(f) Impoundment Within Fill Areas. No permanent
impoundments shall be allowed on the completed refuse pile.
Small depressions may be allowed if they are needed to retain
moisture, minimize erosion, create and enhance wildlife habitat,
or assist revegetation, and if they are not incompatible with
stability of the refuse pile.

{(g) Topsociling. Following final grading of the refuse
pile, the coal mine refuse shall be covered with a minimum of
four (4) feet of the best available, nontoxic and noncombustible
material, in a manner that does not impede drainage from the
underdrains. The Commissioner may allow less than four (4) feet
of cover material based on physical and chemical analyses which
show that the revegetation reguirements of Section 9 of these
regulations will be met.

(h) Notification of Hazardous Conditions. If any
examination or inspection discleoses that a potential hazard
exists, the Commissioner shall be informed promptly of the
finding and of the emergency procedures formulated for public
protecticn and remedial action. If adequate procedures cannot be
formulated or implemented, the Commissioner shall be notified
immediately. The Commissioner shall then nctify the appropriate
agencies that other emergency procedures are reguired to protect
the public. -

(i) Disposal in Underground Workings. Coal mine refuse may
be disposed of in underground mine workings in accordance with
the provisions of paragraph (s) of subsection 22.3 of this
section.

{j) Construction Specifications. New and existing
impounding structures constructed of ccal mine refuse or intended
to impound ccal mine refuse shall meet the following
reguirements:

{1y Coal mine refuse shall not be used for
construction of an embankment which impounds water unless it has
been demonstrated to the Commissioner that the stability of such
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a structure conforms to the reguirements of this section and the
use of coal mine refuse will not have a detrimental effect cn
downstream water guality or the environment due to acid seepage
through the impounding structure. The stability of the structure
and the potential impact of acid mine seepage through the
impounding structure shall be discussed in detail in the design
plan.

(2) If an impounding structure constructed of coal
mine refuse cor intended to impound coal mine refuse meets the
criteria of paragraph (c) of Subsection 22.4 of this section, the
combination of principal and emergency spillways shall be
designed and constructed in accordance with paragraphs (g) and
(h) of Subsecticon 22.4 of thls section.

{3) Spillways and outlet works shall be designed to
provide adequate protection against erosion and coxrosion.
Inlets shall be protected against blockage.

(4) Runocff from areas above the disposal facillity or
runoff from surface of the facility that may cause instabllity or
erosion of the impounding structure shall be diverted into
stabilized diversion channels designed to safely pass the runoff
from a one hundred (100} vear, twenty-four (24} hour
precipitation event. - :

{5) Impounding structures constructed of or impounding
coal mine refuse shall be designed so that at least ninety (50)
percent of the water stored during the design precipitation event
can be removed within a ten (10) day period.

(6) No coal refuse impoundments shall remain as
permanent impoundments. Upon completion of reclamation, such
structures shall not be capable of storing or ilmpounding water.

(7) Slope pretection shall be provided to protect
against ercsion and sudden drawdown. Embankment faces shall be
vegetated or otherwise stabilized in accordance with approved
procedures. R ]

(k) Drainage and Sediment Control. Drainage control
measures shall meet the regquirements of Section 5 of these
regulations. After grade release, discharges from the permit
area shall not lower the water quality of receiving streams.

(1) Removal of Abandoned Coal Refuse Piles. . Where coal
refuse is to be removed from an abandoned coal refuse disposal
area under a special permit issued pursuant to subsection (d)
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Section 28 of the Act and subsecticon 3.14 of these regulations,
the following standards shall be met:

{1) Removal of refuse shall be complete when possible
and shall be accomplished in successive horizontal lifts with a
maximum elevation difference between working benches of twelve
{l2) feet or may be removed down a slope from the top to the toe
previded that the slope i1s no steeper than 2H:1V. No refuse may
be removed from the tce of the original embankment until the
final removal process.

(2) At all times during removal operaticns, care shall
be exercised to protect the operating personnel, the public, and
to insure long-term stability in accordance with the approved
plan.

{3) Where partial removal is approved, the final
graded slopes of the remaining refuse shall be no steeper than
2H:1V and have at least cne bench for every fifty (30) feget of
change in elevation.

{4) Should burning areas be encountered, the fires
shall be extinguished in accordance with paragraph (m} of this
subsection, and removal ¢f refuse shall be done in a safe manner.
The final graded slopes of the coal refuse pile shall result in a
stable configuraticn having a static safety factor of 1.5 as
demonstrated by a stability analysis.

(5) The total disturbed area shall be regraded in such
a manner as to be compatible with the natural surroundings and
shall be revegetated in accordance with Section § of these
regulations. Such regrading and revegetation shall occur as
contemporanecusly as practicable with removal operations as
reflected in the reclamation plan.

(6) All remaining refuse materials disturbed by the
operaticn shall be covered with a minimum of four feet of cover
of non-toxic and non-combustible material sufficient to establish
adequate vegetaticn except that a lesser cover may be used based
on chemical and physical analysis in accerdance with paragraph
(K}, subsection 9.2, of these regulations.

(7) Regrading drainage control shall be provided in
accordance with the approved reclamaticon plan.

(m) Burning Refuse Piles. Where burning cr burned refuse
is encountered in the construction of a new structure or the
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reconstruction or removal of an existing structure, the following
standards shall be met:

{1) Coal mine refuse fires shall be extinguished by
the person who conducts the surface mining activitles, in
accordance with a plan approved by the Mine Safety and Health
Administration. The plan shall contain, at a minimum, provisions
to ensure that only those. persons authorized by the operator, and
who have an understanding of the procedures tc be used, shall be
involved in the extinguishing operations.

{2) ©No burning or burned coal mine refuse shall be
removed from a permitted disposal area without a removal plan
approved by the Commissioner. Consideration shall be given to
pctential hazards to persons worklng or llVlng in the vicinity of
the structure. - ce e e o o . -

22.6 Inspecticons. A qualified registered professional
engineer, or other gqualified professional specialist under the
direction of the professional engineer, shall inspect the refuse
pile during construction. The professional engineer or
specialist shall be experienced in the construction of similar
earth and refuse structures. Inspection reports shall be
retained for review at or near the site.

fa) Non-impeounding Structures. Inspections of non-
impounding refuse piles shall be made at lesast quarterly
throughout construction and during crltlcal constructlon periods,
which shall include at a minimum:

fl} Foundation preparation lncludlng the removal of
all organic material and topsoil; -~

{2) Placement of underdrains and protective filter
systems;

{3) Installation of final surfacé drdinagé systems;
and

{4) The final graded and revegetated facility.

(b} Unscheduled Inspections, Regular inspections by the
engineer or specialist shall also be conducted during placement
and compaction of coal mine refuse materials. More frequent
inspections shall be conducited 1f a potential danger or harm
exists to the public health and safety or the environment.
Inspections shall continue until the refuse pile has been finally
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graded and revegetated or until a later time 1f regquired by the
Commissioner.

(c) Reporting Reguirements. The follewing reperting
requirements shall be met:

(1) The gualified registered professiconal engineer
shall provide a certified repori to the Commissioner promptly
after each inspection, that the refuse pile has been constructed
and maintained as designed and iIn acceordance with the approved
plan, the Act, and these regulations. The repcecrt shall include
any appearances of instability, structural weakness, and cther
hazardous conditions; and

(2) The certified report on the drainage system and
protective filters shall include coler photographs taken during
and after construction, but before underdrains are covered with
ccal mine refuse. If the underdrain system is constructed in
phases, each phase shall be certified separately. The
photographs accompanying each certified report shall be taken in
adequate size and number with encugh terrain or other physical
features of the site shown to provide a relative scale to the
photographs and to specifically and clearly identify the site.

22.7 Impounding sStructures. Inspection of impounding
refuse piles shall be made by a gualified registered engineer or
other gualified prefessicnal specialist under the direction of
the professional engineer. The professional engineer or
specialist shall be experienced in the construction of
impoundments.

(a} Inspection Freguencies. Inspection shall be made
regularly but not less than gquarterly during ccnstruction, upon
completicn of construction, and at least yearly until removal of
the structure cor release of the performance bond. Al
impeundments-shali-be-examined-at-least-quarteriyv-by-a-guatified
person-designated-by-the-cpaerator-for-appearances-of- structurai
weaknesses-or-other-hazardeus-conditienss

(b) Reporting Reguirements. The gualified professional
registered engineer shall promptly, after each inspection,
previde to the Commissicner a certified repert that the
impoundment has been constructed and maintained as designed and
in accordance with the approved plan and these regulations. The
report shall include discussicns of any appearances of any
instability, structural weakness, or other hazardous condition,
depth and elevation of any impounded waters existing storage
capacity, and existing or reguired monitoring procedures and

263




Title 38
CSR 2
Secticn 22

instrumentation, and any aspects of the structure affecting
stability.

(¢) Examinations. Examination of impoundments meeting or
exceeding the size specification or other criteria set forth in
the federal Mine Safety and Health Administration regulations at
30 CFR 77.216 shall, in addition to meeting the inspection
requirements of paragraphs {a) and (b) of this section, comply
with the MSHA reguirements of 30 CFR 77.216-3.

Other impoundments shall be examined at least gquarterly
by a qualified person designated by the operator for appearances
of structural weaknesses and other hazardous conditions.

(d) Filing of Reports. A copy of each inspection or
examination report shall be retained at or near the mine site.
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PUBLIC HEARING RECORD
RESPONSE TO COMMENTS
West Virginia Surface Mining and Reclamation Regulations
CSR 38-2

Qctober 10, 1990

On October 10, 1990, the West Virginia Division of Energy
(DOE) held public hearings con proposed amendments to the above-
captioned regulations in the Air Pollution Control Commissicn
Conference Room at 1558 Washington Street, East, Charleston,
West Virginia. The hearing record was opened at 10:00 a.m. by
Stephen Keen, Director of Mines and Minerals and Roger T. Hall,
Energy Administrator.

It was announced at the outset of the hearing that, in
response to a number of requests, the comment period was being
extended to QOctober 19, 1990 to allow additional time for
formal written comments to be prepared. It was also announced
that an open meeting would be held on Octcober 24, 1890 to
further discuss the substance and rationale for the proposed
amendments. (See State Register, October 12, 1990.)

As a matter of clarification, it was pointed out that the
majority of the proposed amendments which are the subject of
the public hearing were made in response to a list of required
revigsions received from Federal QOffice of Surface Mining
Reclamation and Enforcement (OSMRE) in a letter dated May 23,
1990. Other proposed amendments are a result of changes in
federal regulations listed in a March 6, 1990 document
identified as Regulation Reform Review III. Some further
proposed amendments are a result of DOE incorporating intoc the
regulations a number of long-standing policies, or to correct
editorial and c¢lerical errors.

The attendees at the public hearing are as indicated on
the attached attendance sheet. Oral comments were received
from Ben Greene, President, West Virginia Mining and
Reclamation Association and Mike Burdiss, Staff Coordinator,
Coal Miners Political Action Committee. A number of written
comments were filed at the hearing with additional written
comments filed prior to the close of the extended comment
period. The public hearing record was closed at 10:40 a.m.

The following is a discussion and response to all comments
received arranged in chronological order by subsections of the
proposed amended regulations filed for public review with the
Secretary of State September &6, 199G.




Twoe cemmentors suggest additional language to
paragraph (&) ¢f this subsection which would in
effect "grandfather" existing permits. . DOE
proposed similar language in earlier amendments
to the regulations which were found to be
inconsistent with federal regulaticns. It is
likely that the suggested language would be
similarly rejected; thereifore, DOE declines to
make the suggested changes.

One commentor reguested that paragraph (c) of
this subsecticn be deleted on the basis of a
recent federal court ruling which "struck down"
the federal ccunterpart. The DOE has received
notice from OSMRE that this prowvision would not
now be approved, and has therefore deleted it
(see attached letter dated October 26, 1950).

Another commentcr suggested alternate language
for this paragraph; however, in view 0f the
deletion 1t appears that the same purpose is
served. :

One commentor requires the deletion of this
subsection on the basis of a federal court order
which "strikes down" the federal counterpart.
Nevertheless, the DOE has deleted this paragraph
(see 1.2 above).

Three commentors suggesti that this subsection be
revised to reflect federal language wherein
operations are considered t¢ be inactive when
coal extraction 1s completed, and thereby not
subject to permit renewal regquirements. Under
the state approved program, both CSMRE and DOE
consider reclamation &s an ongoing part of
mining operations. Therefore, until final
backfilling and regrading activities are
completed and Phase I bond release is approved,
the coperation is viewed to be active and subject
to all provisions of the Act, these regulations,
and the terms and conditions of the permit,
including renewal reguirements.

Three commentcrs suggested changes to this
subsection; however, DOE has determined that the
term "Bench Control Systems” Is not used in the
text of the regulations and therefore is
deleted.




Another commentor maintains that certain parts
cf this paragraph has no cocunterpart in federal
regulations. In view c¢f the deletion, the
comment is satisfied.

Two commentors suggested that gqualifying
language be developed to clarify terms used in
the context of this definition "Best Technoloegy
Currently Available". DOE has considered the
comment, but has determined that there exists a
vast array of currently available technologies
which could be applicable. Qualifying the terms
would limit use of existing and developing
technology and therefore declines to adopt the
suggestion.

One commentor suggests that this subsection be
expanded to specifically determine what
constitutes threshold limits or ranges on the
basis that such determinaticon is a requirement
under the Save QOur Mountains, et al., v Dlals
settlement agreement. The DOE recognizes its
obligations to develop an administrative policy
under the agreement and has advised the
commentor of the status of this issue.
Meanwhile, the DOE is under no obligation by
OSMRE, or the agreement, to define these limits
or ranges in the regulations. Also, this issue
is a subject of federal litigation in which the
commentor has an interest. Therefore, the DOE
declines tc adopt the suggested revisicn.

Two commentors suggest adding the phrase "that
is raised above the natural surface of the land"
to this definition of "Embankment" to make it
conform to the federal definition. DOE agrees
and the language has been added.

One commentor states that the content of this
definiticon of "Historic Lands" is different and
less stringent than the comparable federal
provision. While DOE agrees that the language
is a modification of the federal rule, the
existing definition has heen reviewed by COSMRE
and found to be consistent and is thereby
approved as part of the state program. Similar
suggested revisions by the commentcr were
submitted to OSMRE during federal review of the
state regulatory preogram and were rejected at
that time also. Therefore DOE declines to amend
the existing language as suggested.




2.104

Two commentors suggested replacing deleted
language from this definition. DCE deleted this
language in direct response to OSMRE disapproval
of May 23, 1%90. Therefore, DOE declines to
adopt the commentors' suggestion.

Three commentors suggested a new subparagraph to
paragraph (b) of this subsection which would
clarify the types of activities which would
require sanctions relative to ownership and
control. The DOE maintains that this definition
merely intends to describe the kinds of
individual or corporate links which establish
level or degrees of associations between
business entities. The criteria for permit
block sanctions to which the commentor refers
are found in paragraphs (D) and (c) of
suksection 3.31.

Four ccmmentors suggested that the gualifying
term "substantially" be applied to the term
"disturbance" in this subsection on the basis
that it is consistent with language in the
federal Act. While the DOE understands the
concern, the state program in the area of
prospecting operations has alwavs regquired
careful control and menitoring. The federal
program conceptually would contemplate virtually
no land disturbance as a result of prospecting
operations. DOE, however, recognizes that land
disturbance is fregquently necessary to determine
the lccaticon, guality, and quantity of ceoal
deposits and in some instances the gathering of
technical or envircnmental data. Therefore, the
intent of DOE is not teo place unjustified
burdens on the mining industry relative to
prospecting approval, but by the same token,
past experience has demonstrated that careful
controls.are necessary. DOE currently has under
review an alternative procedure for obtaining
approval of and carrying ocut prospecting
operations where only collection of
environmental rescurce data is invelved which
may address the concerns raised here providing
that federal approval is cbtained.

Twe commentors suggest qualifying terms be
applied to aguifers and water. Although no
explanaticn was given, the DOE believes that the
cbjective here is to limit application cf the
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term to only significant aguifers which have a
demonstrated use. This term is applied within
the text of the regulations in wvariocus contexts.
It is in these contexts where the gqualifying
terminology has been applied. Adoption ©f the
commentors suggestion would be too limiting and
inconsistent with federal provisions.

Therefore, DOE declines to adopt the commentors’
suggestion.

Two commentors suggest that a definition of
"soil material" be added to clarify its meaning
as it relates to durable rock fills. DOE agrees
and the term is defined at 14.14 (g) (1), {(B) of
these regulations.

Two commentors suggesti that the term "stoniness”
be deleted because it is not used in the context
of the regulations. The DOE agrees and the term
is deleted.

Two commentors seek to insert qualifying
language which would limit the application of
the term "structure" to its location relative to
the mining operation and to impoundments of a
certain size classification. In previous drafts
of the regulations, such action has been found
by OSMRE to be inconsistent with federal
provisions. Further, the qualifications as to
the application of the term is found in the text
of the regulations in the context of which it is
used. Therefore, the DOE declines to adopt the
commentors' suggestions.

Two commentors suggest the use of an alternative
conjunctive term, i.e., "and" in place of "or"
making the terms "sinking, collapsing, and
cracking"” inclusive instead of exclusive
relative to subsidence from underground
workings. This revision would clearly be
inconsistent with federal provisions and limit
the surface owners rights to replacement or
restoration of damaged resources. Therefore,
the DOE declines to adopt the commentors'
suggestion.

One commentor suggests alternative language for
this definition of "valid Existing Rights".
While the agency recognizes the concern, it 1is
noted that this issue is currently a subject of
litigation in federal court in which the




cecmmentor has an interest. Also, the agency has
nct proposed to amend this subsection bringing
into question whether or not the comment is
valid and should be considered particularly in
view of the fact that the existing provision has
been a part cf the DCE's federally-approved
program for several years. Pending the cutcome
cf the litigation and at the direction of OSMRE,
the DOE may wish to address the issue in future
rulemaking actions.,

One commentor suggests additional language to be
placed in paragraph {(d) of this subgection that
will make it clear that all permit applications
will contain all information relating to
centract mining relationships. The DOE
maintains that such a requirement clearly exists
in the present regulaticns. Also, amendments to
subsection 3.25 (b) and (d) address this 1issue
fully. Therefore, adding the suggested language
would be redundant and the suggestion will not
be adopted.

Three commentors suggest the deletion cf
subparagraph (11}, paragraph (b} of this
subsection on the basis that it is inconsistent
with federal provisions. DOE recognizes that
the requirement for notification of 100 feet
surface and mineral owners has no federal
counterpart. This in itself does not render the
Provision inconsistent with federal provisions
since it is believed to be more stringent than
federal. The intent of the more stringent
provisien is to gqualify the term "contiguous"
which terms ambiguity has been the subject of
much controversy. The DOE believes that the
provision resolves the controversy and therefore
declines to adopt the commenteors suggestion.

Three commentors suggest revisions to paragraph
(a) of this. subsection, which would in part
correct an editorial error.and in part require
the Commissicner to act on SMA applications in
accordance with the Act., DQOE has corrected the
editorial error; however, find the latter
suggestion to be duplicative and therefore
declines to adopt the suggestion.

Two commentors point out an editorial error in
3.2 (b} (13} (E). DOE has revised the language
appropriately.




Two commentors suggest that paragraph (f) of
this subsection be revised so as to exempt
permit applications from the requirements of
renctification of permit application revisions
which are "significant”. The DOE maintains that
the statute reguires such notices regardless of
the significance of the application revisgions
and therefore declines to adopt the suggestiocon.

Cne commentor suggests alternative language for
paragraph (e) of this subsection. While the DOE
recognizes that "Valld Existing Rights" is a
major issue, it should be ncted that this matter
is a subject of continuing litigation in federal
court in which the commentor has an interest.
Also, the DOE has not proposed amendments to
this paragraph, which brings into guestion
whether or not the comment is valid and should
be considered particularly in view of the fact
that the existing provision has long been a part
of the DOE's approved program. Furthermore, the
suggested language would seek Lo extend the
applicability of this provisicons t¢ things other
than occupied dwellings to which it iIs currently
limited by both state and federal law.
Therefore, the agency declines to adopt the
suggested language.

Twe commentors reguest that a readvertisement of
a permit application as required in paragraph
{e) of this subsection be limited to only those
situations in which a person files an objection
or request. The DOE maintains that unless an
affected person is made aware of the pending
application, he is denied the right to file
objections or reguests for information;
therefore, where significant changes to an
application are required subseguent to the
original advertisement, an additional one-time
ad with a ten-day comment period affords notice
to persons who may wish to file objections or
requests who would otherwise be denied the
oppeortunity. Therefore, the DOE declines to
adopt this suggestion.

Two commentors suggest revisions to paragraph
{c) of this subsection which would allcw for
markings other than coclor coding tc designate
permit features of 2 map. The DQE agrees and
will make appropriate revisions.




Two commentors suggest the additlon of the
gqualifying phrase "as applicable" in paragraph
(d) for consistency with similar provisions in
the regulations. The DOE agrees and will insert
the language.

Three commentors seek an explanation ¢f the
meaning of subparagraph (24) of paragraph {d) of
this subsection and its derivation in federal
regulations. The provisions contemplates that
with each surface mining application, the
applicant will submit graphic descriptions of
the seguence of mining cuts and hew they will
progress throughout the aciive mining
operations. The emphasis here is on how the
coal extraction and backfilling and regrading
operations will be coordinated so as to keep
reclamation current with coal extraction. The
federal counterpart is found at 30 CFR 779.24

(c).

Two commentors suggest that paragraph (k) of
this subsection be deleted in that it 1s
superfluocus in view of the language in
subsection 14.17. DOE would point out that the
language in 14.17 requires only that fugitive
dust be controlled, while this paragraph
requires a plan for such control to be included
in the application. Therefore, there is a
distinctive difference and additionally the plan
is, in fact, required by OSMRE at 30 CFR 816.95.

One commentor suggests that paragraph (1) of
this subsection be replaced by federal language
at 30 CFR 816.101. The commentor also gquestions
if DOE is aware of West Virginia dragline
operations and further inguires as to the need
for this provision. DOE finds not federal
ccunterpart provision and is iIndeed aware of
dragline coperations. The reason for the
proposed amendment is to impose controls and
reguire planning of large dragline-type
operations.

Four commentors suggest that the strike-through
language 1n paragraph (a) of this subsectlion be
reinstated so as to provide for flexibility on
the part of design engineering personnel who
through professicnal creativity may wish to
propese alternative designs. The DOE is




sympathetic to this concern and has repeatedly
petitioned OSMRE to allow the language to
remain, but to no avail. Under the federal
provision, this practice can only be employed
through an experimental practice. Therefore,
the DOE must decline from adopting the
suggestion.

Three commentors suggest deletion of
subparagraph (6), paragraph (b) of this
subsection requiring location of critical
foundation areas in excess spoil disposal sites
on the basis that there is no federal
counterpart. It is also pointed out that the
DOE staff lacks competency in reviewing the work
of registered professional engineers (RPE). The
construction of durable rock fills is a major
igssue in this state and this provision seeks to
¢larify that in the permit application the
critical foundation areas must be clearly
identified. Any competent engineer (RPE) should
have no difficulty in ascertaining and properly
locating critical areas of a fill. Perhaps even
DOE engineers could rise to this level of
competency. DOE recognizes that this provision
is another example of more stringent criteria
than regulred under the federal program;
however, this is not inconsistent with federal
provisions.

3.8 Two commentors suggest revisions to paragraph
(b) of this subsection to provide for a notice
to the operator and a reasonable time for
response. The DOE agrees and will make the
appropriate revisions.

3.12 Two commentors suggest that paragraph (b) of
this subsection be revised to allow an angle of
deformation ¢f less than fifteen degrees where
it can be documented that such lesser angle can
provide the same level of protection relative to
subsidence from underground workings. The DOE
established the minimum angle of fifteen degrees
based on technical data which indicates that any
lesser angle would in fact not provide adeguate
protection. In the absence of technical data in
support of the commentors suggestions, the DOE
must decline to adopt the proposed revision.

3.14 Two commentors inguire as to the meaning of
"Average Quality" in paragraph (a) of this




subsection., DQE intends that the applicant for
a special permit to remove existing refuse piles
to perform adequate sampling and analvsis of the
refuse to establizsh the coverall quality of the
pile relative to the ASTM standard set forth in
this paragraph.

One commentor raises questions about the
validity of the ASTM standard. DQE agrees and
has revised the language to clarify the proper
standard and its application.

Three commentors inguire as to the meaning of
the term "baseline water gquality" in
subparagraph (15) of paragraph (b) cf this
subsection. DOE intends that where only partial
removal of the refuse pile is proposed that
sampling and analysis of water quality be
performed to establish premining water quality
in the same manner as is reguired for a surface
mining permit.

Two commentors suggest alternative language in
subparagraph (1} of paragraph (a) tc allow the
Commissloner discretion as to which state or
federal wildlife agencies are consulted with
relative to wildlife planning for a surface
mining permit application. Although the DOE
reccgnizes that consultation with agencies or
agency staff in the area of the proposed mine
site would tend to assure familiarity with site
specific conditions, the Commissioner is not at
liberty to exclude cther agencies or staff more
removed from the area of the proposed site an
opportunity to participate. Therefore, DOE must
decline to adopt the suggestion,.

Two commentors seek to have the term
"Archaeclogical S8ites” removed from this
subsection on the basis that there is no federal
counterpart. While this term i1g not
specifically used in federal regulations, the
Register of Historic Sites does list
Archaeological sites. Therefore, for the sake
of clarity, DOE includes the term in this
subsection.

Two commentors suggest inserting language in
subparagraph (6) of paragraph (f) which would
tie the requirement for restocring water recharge
capacity to Section 24 of the Act. DOE points
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out that Section 24 of the Act addresses water
replacement rights while this paragraph derives
its origin from paragraph (10), subsection (b),
Section 12, of the Act. Therefore, DOE declines
to adopt the change on the basis that it is not
germane.

Two commentors suggest the deletion of the
phrase in paragraph (g) which regquires upstream
and downstream monitoring sites on the basis
that such monitoring is not required to
establish compliance with effluent limits and
that such monitoring sites are more
appropriately established under an NPDES permit.
while the DOE agrees that such monitoring is not
necessarily regquired to establish compliance
with effluent standards, state water gquality
gtandards are based on in-stream standards, the
compliance of which can only be ascertained
through upstream and downstream monitoring. DOE
therefore declines to adopt the suggestion.

One commentor remarked that the DOE had
erroneously placed paragraphs (1) and (m),
subsection 3.1 from a previous regulatlion (CSR
38-2 effective September 5, 1989) in this
subsection; thereby changing its applicability.
The paragraphs in question are in actuality
paragraphs (m) and (n) of the September 5, 1530
regulations which are being reproposed as
amendments to this subsection because they apply
specifically to transfer assignment or sale of
permit rights. This action did inadvertently
limit the scope of the applicability of these
provisions, therefore the DOE is revising the
title of the subsection to include those permit
actions which would have otherwise not been
covered. The subject provisions now appear as
paragraphs (b) and (e) of the amended
subsection, the title of which now includes
"Sale, Conveyance, and Assumption of Control or
Qwnership of an Operation”.

Three commentors suggest that the underscored
language in paragraph (b) be deleted on the
basis that there is no federal counterpart
provision. The DOE acknowledges that no federal
counterpart exists; however, the provision 1s
necessary to make it c¢lear that the payment of
penalties and fees are the responsibility of the
entity who incurred such penalties and fees, and
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that such responsibility cannot be transferred
through conveyance of mining rights under a
permit. The DOE believes that this provision is
more stringent than federal regulations and is
therefore not inconsistent. OSMRE has not vet
rendered a finding on this issue, therefore, the
DOE declines to adopt the suggestion at this
time.

Two commentors suggest that the language in
paragraph (e) of this subsection be deleted
since there is no comparable standard in federal
law or regulations or the state Act. While the
DOE agrees that no comparable provisions exist,
it is clear that subsection (c) of Section 18 of
the Act intends to block persons having
outstanding unabated viclations from receliving
mining rights under a permit. The underscored
language in paragraph (e) of this subsection
seeks to make it clear that transfer or other
conveyvance of mining rights under a permit
through what is commonly referred to as
"corporate shell gamés" will not allow owners oOr
controllers of a mining operation to escape its
abatement responsibilities for violations.
Therefore, DOE declines to adopt the suggestion.

Two commentors pose the guestion of the
derivaticn of subparagraphs (2) and (3) of
paragraph (c¢) of this subsection relative to
federal regulations. DOE has determined that
there is no such comparable provision.

Two commentors suggest that an additional
paragraph be added to this subsection that would
allow only that notices be given to the
Commissioner when changes in corporate officers
occur without an actual transfer or other
conveyance of mining rights under a permit. DOE
does not interpret this subsection to do
otherwise. Unless an actual transfer or other
conveyance is intended, the operator or
controller of the mining operation is at liberty
to make staffing changes at the corporate level
without need of an application under this
subsection or public notice thereof. However,
in order for the owners or controllers to avoid
future potential permit blocks due to inaccurate
information, the ownership/contrcl information
in a permit application must be updated where
corporate level staffing changes are made.
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Two commentors inguire as to the use of the term
"subcontractor" in paragraph (d) of this
subsection. For the sake of c¢larity, DOE has
deleted this term and replaced it with the term
"assignee".

One commentor guestions the rationale and
validity of paragraph (b) cf this subsection and
its basis in federal provisicns. This is a
regquired change mandated by OSMRE. The federal
cite is 30 CFR 774.11 (b).

One commentor guesticns the applications of
paragraph (e) of this subsecticn and asks for
the federal site. The intent of the provision
is to prevent a violator to avoid permit block
by selling the operation. There is no federal
counterpart provision.

Two commentors suggest that the language of
subparagraph (4) of paragraph (a) is
superflucus. DOE does not agree. Past
experience indicates that insurance policies are
fregquently allcwed to expire.

Two commentors suggest that when the
Commissioner regulires revisions to permits as
provided in paragraph (¢) of this subsection,
that permittee be given adwvance notice and a
reasonable time to respond. The DOE agrees and
has revised the language accordingly. Two
additiconal commentors suggestion that such
revisions be approved by the Commissioner upon
receipt is inconsistent with other provisions of
the regulations and is therefore declined.

Cne commentor requested a federal cite. DCE
directs the commentor to 30 CFR 774.11 (b).

One commentor objects to the proposed amendment
of paragraph (c¢) of this subsection on the basis
that it seeks to expand the DOE's authority to
approve boundary revisicns tc a permit. The DOE
acknowledges that the propesed language could be
misinterpreted in the suggested manner and
therefore proposes revision to this paragraph
which seeks to clarify the DOE's intent.

Through experience, the DOE has found that in
some instances IBRs revise a permit in such a
way that compliance with public nctice
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reguirement of the Act and regulations is in
order. The proposed language sought to achieve
this reguirement and has been further revised to
make the intent clear.

Two ccmmentcrs suggest alternative language in
subparagraph (20} of paragraph (b) of this
subsection to remove unreasonable limitations on
acreage expansicns under IBRs. The DOE
recognizes the inequity but is pursuing an
alternative approach teo resolving this matter.
Therefore, DOE declines to adopt the suggestion
at this time.

Two commentors contend that the language in
paragraph (b} ocf this subsectilon is
contradictory to federal provisions and suggest
alternative language providing for advance
notice of termination and a reasonable time for
response by the permittee. DOE maintains that
it is the responsibility of the permittee to be
aware of the three-year termination requirement
of the Act. Any request by the operator to
extend the three-year ''nmot started" status
sheould be done in a timely manner well in
advance of the termination date. Therefore, the
DOE declines to adopt the suggestion.

One commenitior guestions the applicability of the
variance granted in paragraph (c¢) to surface-
type mining operations. DOE responds that there
is no relevance since this provision applies
only where undercground mining 1s anticipated.
Performance standards in Section 14 address
variances for surface mining.

Three commentors seek to insert alternative
language in paragraph (a) of this subsection.
While the DOE understand the rationale for the
suggested change, the commentor overlooks the
requirement that exempted federal and state
projects be at least fifty percent government
funded. Such projects as proposed by the
commentor would not meet this criteria;
therefore, DOE must decline to accept the
suggestion.

Two commentors pose the question as to why local
governments, public service districts, etc., are
not granted the exclusion. DOE acknowledges
that this is an oversight in the program and is
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seeking to remedy the probkblem through statutory
amendments.

One commentor objected to the use of the phrase
"known to ke" in paragraphs (c) of this
subsection. Although this phrase has been in
the regulations since September 5, 1990, and was
not a part of the current propeosed amendments,
the DOE agrees that the reguested change brings
the current regulations into closer conformity
with federal provisions and therefore is
deleting the phrase.

Two ccmmenters suggest that the entire paragraph
(b) cf this subsection be deleted on the basis
that there is no federal counterpart, that it
ccdifies the Save Cur Mountalins settlement
agreement of this issue and that it is arbitrary
and capricious. The DOE has amended the
language in this provision in response to
another comment; however, total deleticn is not
a consideration. The provision is consistent
with the permit block requirement of the federal
regulations, and although some of the
requirements are an outgrowth of the settlement
agreement, the DOE fully intends as a matter of
policy to carry them out throughout the
foreseeable life of the program. Therefore,
codifying the language in whatever final form is
adopted is appropriate and not arbitrary or -
capricious.

Two commentcrs inguire as to the meaning cf the
term in paragraph (b} of this subsection
"Vioclation Review Criteria'. The term if taken
in the context within which it is used seems
self-explanatory. To wit: when the DOE
determines that at the time a permit was issued
the applicant was in viclation either directly
or through an ownership/control link, the
Commigsioner will review such information and
determine whether or not the permit was
improvidently issued. The federal counterpart
is 30 CFR 773.20 {(b)({1).

Two commentors seek to amend the language in
paragraph (a) (1) (i) of this subsectiocn to
exclude roads inside the coal and spcil
perimeter of a permit area frcm classification
as a primary road. The DOE maintains that the
intent of both federal and state regulations is
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to include these roads except as correctly
described in the commentors explanation section.
Therefore, the DOE declines to adopt the
suggested language.

One commentor ingquired as to the impact of this
provisicn on infrequently used access roads. AS
indicated above, the DOE intends that these
standards apply only to primary rocads.

Three commentors suggest that subparagraph {6)
of paragraph {a) be amended to include cffset
lines fer surveying and marking road locaticns.
The DOE agrees and makes the appropriate
revision.

One ccommentor asked for the federal counterpart
provision. DOQE responds that this provision is
a carry-over from existing state regulations.

Two commentors suggest deletion or revision of
subparagraph (2) of paragraph {a) of this
subsecgtion. The DOE agrees that the provision
as written may be misleading and has revised the
language to make 1t clear that the provision
applies only to reoad cressing of intermittent or
perennial springs.

Three commentors reguest to know the derivation
of this subsection in federal regulations. DOE
acknowledges that the federal regqulations use a
somewhat different classification system for
roads and the criteria for design and
construction, It shculd be noted, however, that
the class of road and the design criteria
therecf of this subsection are tailored
specifically te the topographic features
associated with mining operations in the state.
This provision seeks to make 1t clear that roads
in this classification are justifiably exempt
from many of the mcre detailed design criteria
of roads used for ccal haulage or
transportation.

Two commentors 1ngulre as to whether the term
"wherever necessary" in subparagraph (2),
paragraph (a), leaves to the design engineer the
discretionary judgment of the placement of cress
culverts. Without the qualifying phrase, this
provision would regquire culverts to be installed
at all locations on all roads at the designated
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intervals. The DOE recognizes that In some
situations roads may not intercept sufficient
runoff to warrant installation of culverts at
the freguency intervals specified. Alternative
spacing configurations are not judgment calls,
but are sound engineering practices based upon
empirical data which must be provided to support
the alternative configuration. The DOE will
accept such alternatives which are adequately
supperted with empirical data.

One commentor guestions the rationale for
subparagraph 2 (B) of paragraph (a) of this
subsection. DOE has amended the language to
allow for substitution of alternative design
criteria.

Two commentors imply that paragraph (b) of this
subsection excludes the use of sumps on roads
and suggests the use of alternative design
criteria, DOE maintains that the proposed rule
has sufficient flexibility tc allcow for
alternative design standards.

Twe commentors suggest the deletion of
subparagraph (1) of paragraph (&) and replace it
with federal language. This provision has been
a part of the state approved program for several
vears and has been found to be more consistent
with federal provisions by 0OSMRE. Therefore,
DOE declines to adcopt the suggestion.

Two commentors suggest that in subparagraph (5)
of paragraph {(a) of this subsection that the
design precipitation event be made consistent
with subsecticn 4.7. 1In reviewing this
suggestion, DOE has determined that it 1is
subsection 4.7 which is inconsistent with state
and federal standards. Therefcre, the 1 year 24
hour precipitation event in 4.7 has been changed
to a 10 year 24 hour event.

One ccmmentor guestions the applicability of
subparagraph {(2), paragraph (a), of this
subsection to subsecticon 5.4, subseciions 5.4
and 5.5 of these regulations and to the federal
regulations. DOE responds that this provision
is applicable where road embankments, which are
in effect, structures as described in subsection
5.4 and 5.5 of these regulations and are subject
to the same design criterla. The subject
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provision is a reguirement under federal
regulations.

One commentor guestions subparagraph (3),
paragraph (a) of this subsection as being
arbitrary. DOE's intent of this provision is a
common-sense guideline for location of roads.

One commentor guestions the validity of
paragraph (¢} of this subsection. DOE responds
that this provision is derived from federal
regulatiocns at 30 CFR 816.151 (d) (e).

Two commentors suggest that revisions be made to
paragraph (a) of this subsection to clarify that
operators or permittees are not responsible for
environmental controls on support facilities
such as railrocad spurs, which are not within
their control. DOE agrees and has made the
appropriate revision.

Two commentors suggest a number of revisions to
this subsection.

DOE agrees that certification should apply, by
and large, only to primary roads and has revised
the language to reflect this approach.

The correct professional title has been assigned
to land surveyors.

DOE disagrees that the last two sentences should
be stricken because they are inconsistent with
the definition of road and with state and
federal provisions. These two sentences were in
fact included to make it clear that
certification reguirements apply to primary
roads which are progressively constructed at the
trailing edge of coal extraction and spoill
placement operations.

DOE maintains that "as built plans" have been
addressed in the term "certification statement”
which allows for modifications of original
design criteria. It should be understood,
however, that sound engineering practices would
dictate that the development of original design
criteria and specifications should bke
sufficiently accurate such that modifications
are not frequently necessary.
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Two commentors suggest that the phrase
"including roads" be removed from paragraph (a)
of this subsection on the basis that it is
inconsistent with other state and federal
provisions. DOE maintains that both state and
federal regulations clearly intend for buffer
zones to apply to roads, however, there are
exemptions where the permit applications contain
sufficient documentation that the environmental
integrity of the stream is adeguately protected.
DOE does not view this as a significant
diversion from established practice.

One commentor guestions the practicality of
applying subparagraph (11) and (12) of paragraph
(b) of this subsection. DOE recognizes that
there are always sSite specific exceptions,
however, the rule has practical application in
most situations. The word '"stable" is used in
its normal engineering context. The federal
cite is 30 CFR 816.49 (a) (5) (i).

One commentor gquestions the use of the term
"non-erocdable" in subparagraph (1) of paragraph
(¢) of this subsection. The term is used in its
usual context. Grass is not considered within
the scope of this term.

Two commentors suggest deletion of the phrase
"nor less than two years before final bond
release" in paragraph (h) of this subsection on
the basis that it is not consistent with federal
provisions. DOE acknowledges that the language
does not appear in federal provisions; however,
it believes that this provision is necessary to
make it clear that pricr to final bond release,
all disturbed areas must support vegetation
which is adeguate to control erosion. Two years
(two growing seasons) is the accepted standard
for making this determination. This provision
has been found to be consistent with federal
provisions; therefore, DOE declines the adopt
the suggestion.

Two commentors suggest that in subparagraph (3)
of paragraph (b) the qualifying term
"applicable” be used relative to water quality
criteria. DOE agrees and has inserted the ferm.

Three commentors ingquire as whether subparagraph
{4) of paragraph (b) provides the same
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flexibllity as 30 CFR 816.46 (c) (iii) (A}.
Taken in conjunction with the other design
criteria of the federal provision, DOE would
consider whatever flexibility is provided
therein.

Two commentors seek revision to subparagraph
(10) of paragraph (b) of this subsection which
would limit its applicability to MSHA size
structures to be consistent with federal
provisions. DQOE agrees and will correct this
oversight.

Three commentors suggest that paragraph (e) of
this subsection is inconsistent with federal
provisions at 30 CFR 816.49. DOE does not
agree. The federal provision references the
inspection criteria of MSHA size impoundments to
30 CFR 77.216, but uses identical language for
inspections as found in this paragraph.

Two commentors suggest that licensed land
surveyors be authorized to inspect impoundments
in paragraph (e) (1) (B) of this subsection.

DOE maintains that 5.4 (e) (1) authorizes other
gualified specialists which may include licensed
land surveyors.

Three commentors reguest that paragraph (c¢) of
this subsection recognize the provisions of West
Virginia Code 19-25-2. DOE has revised the
language to reflect this provision with the
exception of MSHA size structures.

One commentor guestions DOE's authority to
inspect privatelyv-owned structures. DOE agrees
and the language has been amended to correct -
this oversight. In conjunction with the agreed
limitation on landowner liability, DOE has
amended the proposed rule to regquire the
operator to reclaim any Iinmpoundment which is
subject to either 30 CFR 77.216 or Chapter 20,
Article 5D, of the Code of West Virginia. DOE
believes that although such structures may be
built to facilitate mining operations, it is not
in the pubklic interest, especially with a limit
on landowner liability, to allow them to remain
in place beyond reclamation of the site.

Three commentors suggest that the deleted
language in paragraph (2) be reinstated on the
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11.1

12.2

basis that it is inconsistent with 30 CFR
816.62(c¢). DOE would point out that the
language is deleted to make this provision
censistent with 30 CFR 816.62 (a).

Two commentors suggest that a new subparagrarprh
(6) be added to paragraph (a) of this subsection
which would exempt a permit applicant from
giving notice to residents within one-half mile
of the proposed permit area 1f those residents
had been given a previous notice by the permit
applicant under an existing permit. The DOE
recognizes that notice of rights for preblasting
surveys can be a burdensome and costly process
particularly where no blasting will occur on
some areas ©of the permit. However, the proposal
could result in some residents who may as a
result of the new permit be closer to blasting
activities without being given prior notice to
which they are entitled. Therefore, the DOE
must decline to adopt the suggestion.

Two commentors suggest adding a new subparagraph
(7) to paragraph (a) of this subsection which
would provide that refusal by residents or
property owners to grant the operator entry for
purposes of preblast surveys constitutes a
waiver of rights to claim damage from blasting.
The DOE believes that such a provision would
constitute a denial of due process under the law
and therefore declines to adopt the suggestion.

Three commentors request that language be added
to paragraph (a) of this subsection to clarify
the liability period for the reguired insurance.
DOE has revised the paragraph to c¢larify that
the liability period is for the term of the
reclamation obligation in accordance with
federal provisions.

Two commeritors suggest adding a new paragraph
(g) to this subsection which would provide for
incremental bond release. It must be pointed
out to the commentcrs that the current bonding
structure contemplates that the full amocunt of
the bond remain in effect during the active
mining and reclamation period. To allow
incremental bond release would reguire a
complete restructuring of bonding, bond release,
bond forfeiture, and the speclal reclamation
tax. DOCE believes that such a restructuring
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12.4

13.1-9

would result in prohikitive economic burdens on
a large segment of the mining industry; thereby
negatively impacting state revenues in a
significant way. Therefore, DOE must decline to
adopt the suggestion.

Three commentors regquest that subparagraph (4)
of paragraph (¢) be deleted in its entirety.

DOE recognizes the controversial nature of this
provision and has under review alternative
apprcoaches to insuring long-term compliance with
water gquality relative to acid-proeducing
cperations. However, contrary to the commentors
oplnion, the language as proposed 1s consistent
with current state and federal laws and
regulaticns; therefore, the DCOE declines to
adopt the commentors suggestions at this time.

One commentor suggests amending this subsection
by adding a new paragraph (f) to incorporate
into the regulations a procedure required under
the Save Our Mountain et al., v. Dials
settlement agreement. The proposed amendment is
not one which is a required revision by OSMRE
noer is it required under the federal program.
Therefcore, the DOE declines to adopt the
suggestion, although it fully intends to carry
out its administrative policy obligations under
the agreement.

Two commentors suggested that subparagraph (2)
of paragraph (d) of this subsection be revised
to give discretionary autheority to the
Commissioner in determining when or if bond
forfeited sites are to be reclaimed. The DOE
maintains that subsection (g) of Section 11 of
the Act supersedes this provision and although
it does not grant full discretionary authority
to the Commissioner, it established the
reguirement for a planning process for
reclamation of such sites and expenditures of
monies in the Special Reclamation Fund.
Furthermore, the bond forfeiture and special
reclamation program is currently undergoing
intensive review by DOE and OSMRE. Therefore,
DOE declines to adopt the suggestion at this
time. : : '

Two commentors suggest that these subsections be

stricken or otherwise modified to reflect
varying degrees of complexity of prospecting
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13.1

14.5

. 14.7

14.8

operations. The DOE understands the concerns
raised by the commentors and currently has under
review alternative approaches to address this
matter. Therefore, DOE must decline to adopt
the suggestions at this time.

Two commentors sug@est that subparagraph (6) of
paragraph (c) be revised to limit the
reguirement for identifying critical habitats to
only those in the prospecting area. The DOE has
corrected this oversight, both here and in
paragraph (d) of subsection 13.2.

One commentor inguires as to the federal cite to
paragraph (d) of this subsection. The federal
cite is 30 CFR 772.12 (b) (12).

Two commentors request that language be inserted
in this subsection to reflect the water supply
replacement rights provisions of Section 24 of
the Act. The commentors are directed to the
language contained in paragraph (h) c¢f this
subsection.

One commentor suggests alternative language for
paragraph (d) of this subsection relating tc
water treatment. This provision has been a
leng-standing part of the DOE's approved program
and is not included as part of the proposed
amendments. The DOE feels that adoption of the
proposed language may place at risk the existing
OSMRE approval. _

Two commentors object to DOE's proposed
amendment of subparagraph (2) paragraph (a) of
this subsection on the basis that technical and
legal support is not provided and has not been
subjected to public review and comment. The DOE
has had the issue of contemporaneocus reclamation
of multiple seam mining coperations under review
for several months. It has exhausted a large
number of potential sources of guidance and
finds that very little legal or technical
infermation is available. As this issue is of
primary concern to both DCE and OSMRE, it is
appropriate that the DCE proposed amendment,
although original in nature, be advanced in its
present context. While the DOE understands the
concerns expressed by the commentor, the
objections raised lack sound basis,.
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14.9

14.11

14.12

14,14

Two commentors suggest amending paragraph (a)
(2) (E) (iil) of this subsection to allow for
the incorporation of topseil and other soilils in
the transport zone for durable rock fills into
the 20% fines calculations. DQOE intends that
these transport zones be properly cleared and
prepared prior to dumping of durable rock across
them. Therefore, the suggestion is not adopted.

Two commentors suggest that revisions to
subparagraph (5) of paragraph (a) provide for
the commissioner to approve placement of woody
material in the backfill after determining that
it will not affect the stability. DOE declines
to adopt the suggestion because it is incumbent
upon the operator to establish tc the
satisfaction of the Commissioner that adeguate
stability can be attained. The comparable
federal cite is 30 CFR 816.107 (d).

Two commentors suggest that the woxrd
"collectively" be removed from subparagraph (1)
of paragraph (b) of this subsection. DQOE
believes that the alternative to collective
treatment is treatment at each auger hole where
discharges are evident. This would seem to be
unworkable; therefore, DOE declines to adopt the
suggested change.

Two commentors suggest that this entire
gsubsection be deleted and replaced with federal
provigicns relating to temporary cessation cof
mining operations. ©OSMRE has approved this
subsection as being consistent with the federal
provision. DOE believes that although the state
provision is more descriptive and procedurally
precisge it is not more stringent than federal
its intent is more clearly stated which is
desirable. Therefore, DOE declines to adopt the
suggestion.

One commentor. required as to the federal
counterpart of this subsection. The federal
cite is 30 CFR 783.16 (a) (3).

One commentor objected to proposed amendments of
paragraph (g) of this subsection citing
technical data previously provided to the DOE
which suggests alternative criteria. The DOE
has reviewed and given consideration to the
technical data, but declines to revise the

24



proposed language in that it conforms to or
exceeds federal regulatory provisions.

One commentor inguires as to federal reference
for subparagraph (4) of paragraph (b) of this
subsection. This provision has no federal
counterpart. With regard to subpart (D) of this
subparagraph, the commentor suggests this
provision is misplaced and should be in Section
5 of the regulations. DRQCE maintains that the
provisgsion is specific to durable rock £ills and
is appropriately placed.

Two commentors lnguire as to whether or not
paragraph {c) is the 'no cost reclamation
provision'". DQE responds that it is.

Two commentors suggest that subparagraph (3} of
paragraph (e) be deleted and replaced with
federal language at 30 CFR 816.71 {(e){(3). This
subparagraph 1s derived from 30 CFR 816.71 (e)
(4) and is verbatim.

Three commentors suggest that subparagraphs (8),
(3) and (6) be deleted from paragraphs (e), (f)
and (g) respectively and replaced with language
from 30 CFR 816.71. DOE acknowledges that the
language in these subparagraphs more
specifically describe the requirements for
removal of organic material from excess spoil
sites. Heowever, this more descriptive language
igs an outgrowth of directives from OSMRE
regarding this subject and represents a
compromise position between the two agencies.
Therefore, DOE must decline to adopt the
suggestion unless agreed to by OSMRE.

One commentor inguires as to the definition of
the term "stabilize" in subparagraph (4} (A) of
paragraph (e) of this subsection. Stabilize in
the context of this provision means to prevent
erosion cr other failure.

Twoe commentors suggest that the requirements for
terraces of specified size criteria be deleted
from subparagraph (8) of paragraph (f) of this
subsection. DOE maintains that this requirement
has been a long-standing provision of the
approved state program and finds no compelling
reason to delete these criteria.
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14,16

Two commentors suggest that subparagraph (5) of
paragraph (g) be deleted and replaced with
federal language. DOE maintains that
specifications for slopes and terraces on the
face of fill has been a long-standing provision
©of the approved state program and finds no
compelling reason to delete these criteria.

Three commentors suggest that subparagraph (11)
of paragraph (g) of this subsection be deleted
on the basis that there is no federal
counterpart, and that the term "significant non-
compliance™” has no basis. DOE maintains that
both state and federal law reguires sediment
control measures to meet water quality standards
and effiuent limits set by the NPDES program.
Often the ponds installed to control sediment
are sized for the disturbed area of the finished
face of the £ill only. DOE finds that these
ponds in some instances are inadequate. The
alternative to this provision, therefore, would
be to reguire sizing of the ponds for the entire
disturbed area cof the fill. The term
"significant non-compliance” is derived for the
Clean Water Act which is applicable in this
instance. The DOE declines to adopt the
commentors suggestion.

Four commentors seek to have the term 'soil
material"” in subparagraph (1) (B) paragraph (g)
of this subsection defined. DOE has amended
this paragraph to clarify the tern.

Three commentors inquire as to the nature of
subparagraph (12}, paragraph {(g), of this
subsection and its derivation in federal
regulations. Although there is no federal
counterpart, the DOE believes that this
provision is necessary for purposes of
clarification as to what types of materials are
prehibited from placement in a durable rock
fill.

Two commentors inguire as to the significance of

the date "February 4, 1987" in paragraph (n) of

this subsection. The date is the effective date -
of the "Rahall Amendment® to¢ the federal Clean

Water Act. The context in which the date is

used in this paragraph makes its application to

remining operations prospectively and not

retroactively.
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14.17

15.2

"’ 16.2

16.2 (c)

"' 20.1

One commentor ingulres as to the applicable
standards for "fugitive dust® relative to this
subsection. Fugitive dust standards are those
which are set by the West Virginia Air Pollution
Control Commission.

Two commentors suggest that the underscored
language in paragraph (b) be deleted. DCE has
inserted this language to clarify a
misinterpretation of the existing provision.
The existing provision has been interpreted by
operators to mean that reclamation on surface
disturbance from undergrocund mining operation
need not be initiated for six months after the
mine is closed. DOE seeks by inserting the
subject language that once coal extraction is
completed at an underground mine, reclamation
efforts must begin within thirty days and that
within six months sealing ¢f the portals and
backfilling of highwalls must commence. DOE
believes that this clarification is necessary
and therefore declines to adopt the suggestion.

One commentor suggests that as a result of
recent federal court decisions, this subsection
should be amended to apply the same standards
for subsidence prevention and other
considerations to longwall mining as are
currently applied to room and pillar mining.
While the DOE is aware of the court ruling and
has propecsed amendments to paragraph (2) of this
subsection to conform to federal requirements,
it is the DOE's understanding that the judge
declined to rule specifically on the issue of
longwall mining. Therefore, the DQE proposed at
this time to limit its amendment of this
subsection to that reflected in paragraph (b) in
accordance with federal requirements. The
change in this subsection was made at the
specific direction of OSMRE, and is in full
satisfaction of that directive. The DOE feels
that further amendments proposed by the
commentor may place at risk the DOE's approved
program status (see attached OSMRE letter dated
June 22, 1990).

See response to 6.8 (a) (7).

One commentor proposes new language as paragraph
{e) of this subsection on the basis that bond-
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20.3

'l' 20.5

20.6

forfeited sités should be inspected and the
status documented because DOE has failed to
adequately reclaim forfeited sites. The DOE
maintains that such sites are being adeguately
reclaimed; however, the DOE and OSMRE are
currently engaged in a review of this matter.
Since the objective of the DOE propoged
amendments is to satisfy federal requirements,
it seems prudent for the DOE to await the
outcome of the joint review before proposing
further regqulatory amendments to address the
igsue. Therefore, the DOE declines to adopt the
suggested language.

One commentor suggests addition of a new

paragraph (£) which would place into regulations
a provision of the Save Qur Mountains et al., v.
Dials settlement agreement. Although DOE fully

intends to fulfill its cbligations under the

gettlement agreement, the proposed amendment is
not a reguired revision by OSMRE and is not a
requirement of the federal program. Therefore,
DOE declines to adopt the suggested language.

Four commentors suggest that the strike-through

language should be reinstated in paragraph (a)

of this subsection to allow the Commissiocner the
discreticnary authority to walve payment of —
civil penalties in amounts of less than one

thousand dollars ($1,000). DOE agrees that the
Commissioner should have such discretionary

authority and the language of this provision has

been restored, in that it is consistent with

both the Act and with the federal program.

Two Commentors inguire as to the nature and
intent of paragraph (d) of this subsection and
its derivation in federal regulations. DOE
acknowledges that there is no federal
counterpart; however, experience dictates that
during informal conferences issues totally
unrelated to the matters being considered are
freguently raised. DOQOE intends that this
provision grant authority to the conference
officer to limit discussion to the issue at
hand.

With regard to the question on "standing", DCE

views this term to be of only minimal limitation
with regard to whom may participate.
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20.7

22.3

22.5

22.7

Two commentors gquestion the validity of
subparagraph (7-8) paragraph (b) of this
subsection. DQE maintains that a seriousness
rating of this magnitude is an "imminent harm"
vioclation and thereby reguires a cesgation order
be issued in accordance with subsection 20.3 of
the regulaticon.

Two commentors take issue with parxagraph (p) of
this subsection as it relates to compaction of -~
refuse material. DOE recognizes the concern and
has adopted alternative language to correct this
oversight. The proposed revision is now fully
consistent with federal rules and with MSHA
standards for refuse compaction.

Two commentors suggest alternative language for
paragraph (d) of this subsection relative to
clearing and grubbing the fill area. DQOE fails
to understand the raticnale for this suggestion
unless the commentors anticipate that tree
stumps and root balls would not be removed under
their suggested language. DOE clearly intends
that all tree stumps and root balls be removed
from the entire fill area for refuse piles to
eliminate combustion hazards and potential fill
instability. Such a requirement has been
applied to refuse piles since 1976, by MSHA.

Two commentors suggest that paragraph (a) of
this subsection be made consistent with federal
provisions. DQOE has assured that the proposed
language is in fact consistent with federal
provisions.
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Lear Mr. George:

In Mational Wildlife Federation w. Ludan (Civil Actions 87-1051,
87-1814 and 88-2738, D.D.C. February 12, 1%90), the U.S. District
Court for +the District ¢f Columbia remanded the Federal rule at 30
CFR 817.121(c) (2) to the Secretary with instructions to revise it
by striking the reference teo State law. Because sections 102(b)
and 516(k) (1) of the Surface Mining Control and Reclamation Act
(SMCRA) reguire that the rights of surface landowners and cther
persons with a legal interest in the land cor appurtenances thereto
be fully protected and that the operator maintain the value and
reasonably foreseeable use of surface lands underlain by
underground mining operations, the court ruled that the Secretary's
limitaticn on an cperater's duty to correct or compensate the owner
for material damage to structures caused by subsidence is contrary
to SMCRA. The court found that an operator has the obligatien to
repalr or compensate the owner for subsidence-caused material
damage to structures without regard to any limitations placed ¢on
this liability by State law.

The court did not expressly address 30 CFR 784.20(g) (2), which uses
similar language in regquiring that each subsidence control plan
include a descripticn of the measures to be taken to mitigate or
remedy any subsidence-related material damage to structures or
facilities., However, since the language and intended use of this
rule are essentially identical tc those of 30 CFR 817.121{c) (2},
the Office of Surface Mining Reclamation and Enforcement (0SM) has
determined that thils rule should be changed to remove the phrase
"to the exitent regquirsd under State law'". An aprlicant’'s
subsidence control plan should be prepared without regard to any
liability limitations imposed by State law.

Under 30 CFR 732.17(d), 0SM is reguired to notify State regulatory
authorities of all changes in Federal regulations that may reguire .
the State to medify its regulatory program to remain consistent
with all Federal provisions. Because the Federal rules have bean
altered by the court's decision, the provisions of 30 CFR 732.17(d)
are applicable.




ME., Larxry George . ) 2

In keeping with the court's decision, 08SM, in acting upon a recent
State program amendment, did not approve that portion of Subsection
38-2-16.2(c) (2) ©of the West Virginia Surface Mining Reclamation
Regulations containing language similar to the provision that
caused the remand of 30 CFR 817.121(c)(2). BSee 55 FR 21338, May
23, 1%%90. Since 30 CFR 7232.17(g) provides that no State laws or
regulations shall take effect for purposes of a State program until
approved by OSM, there appears to be nc inconsistency between the
court's decision and the approved West Virginia program. Unless
the State determines and notifies 0SM that other State laws or
regulations limit its authority to reguire an operator to repalr or
compensate the owner for subsidence-related material damage to
structures, no further action by the State will ke necessary.
However, to avold confusion, I recommend that you amend the rule in
cquestion to remove the disapproved language.

Sheould you have any gquesticns or if 0SM can be of additional
assistance, please do not hesitate to centact James C. Blankenship,
Jr., Director of the Charleston Field Cffice.

Sincerely,

Deputy Directfr, Operaticns and
Tachnical Services
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Mr. Larrv W. George, Commissioner
West Virginia Department of Energy
1615 Washington Street, Fast
Charlaston, West Virginia 23311

Dear Mr. George:

On March 6, 1990, the Office of Surface Mining Reclamation and Enforcement
(08M) informed the Department of Energy that certain provisions of the
State's permanent regulatory program were inconsistent with revisions to
Federal regulations that were published in the Federal Register between
June 8, 1988, and August 30, 1989 (Administrative Record No. WV 834).

In that letter, OSM advised the State of changes that it would have to
make in its program in order to comply with new Federal rules relating
to reduced iInspection fregquenciles for abandoned sites and the
termination of jurisdiction over iInitial or permanent program and coal
exploration sites (33 FR 24872, Junme 30, 1988, and 33 FR 44336,
Kovember 2, 1988). ' )

On Avgust 30, 1990, U. S. District Court Judge Thomas Flannery remanded
thesa rules to the Secretary of the Interior for further action
(National Wildlife Federaticn v. Manuel Lujan). In view of Judge
Flannery's decision, issues A~1 (abandoned sites) and P~1 (termination
of jurisdiction) in 0SM's March 6, 1990, letter are mo lenger valid,
Therefore, West Virginia dces not have to amend 1ts program to comply
with these requirements at this time, Furthermore, if the State elects
to propose such provisions, 0SM will be unable to approve them. We will

notify you if the circumstances surrounding these rules change.

If you have questicns concerning this matter, please notify us.

Jam's Ce. Blankenship, Jr.
Director, Charleston Field Offica
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DIRECTOR KEEN: We want to welconme

everycne. We do appreciate your coming.

I'm Steve Keen. I'm Director of the
Mines and Minerals Section of the Department of
Energy.

Commissioner Larry George is up here at
the table with me, and Roger Hall, administrative
assistant in our division who 1s and has been involved
in regulations drafting and in drafting this package,
as have I.

We have several other Division of Energy
people in the audience, both for purposes cof their own
knowledge of the regulaticn package and what is in it
slince they are key players in our organizational
structure.

We do welcome comments by anyone. I
assume that all of you will take this opportunity to
give both verbal comments, if you like, and the
opportunity tec follow up with written comments if you
haven't already submitted then.

The regulation package we are here to

discuss and receive comment on is a package of




proposed legislafive rules that was filed with the
secretary of state's cffice on September 6th of this
vear with a comment period running for now in excess
of thirty days. This was the date we scheduled for
the public hearing.

We had scheduled close of written
comment to be concurrent with this hearing or at the
clecse of business today. We are extending that.
We'll discuss that more later. But we are extending
the opportunity for written comments threough Friday,
the 19th, te give as much opportunity as we can within
the time frame we have available tc us.

I want to give you a little idea of the
development history of these proposals. In October,
1989, West Virginia's program was reviewed
comprehensively by the Office of Burface Mining. And
at that point there were over three-hundred-and-twenty
comments pointing out deficiencies in the West
Virginia regulations and the statute in combinaticn.
Those three-~hundred-and-~twenty comments actually
encompass quite a bit more than that in deficiencies

because scme of those comments indicated deficiencies




in multiple areas of the regulations.

There was gulite a bit of work done, a
lot of input by a lot of people, lncluding some in
this audience, over a several-month period prior to,
for that matter, October, '89, but after that peint
also,.

out of that process the state
successfully, the Division of Energy, I should say
more correctly, successfully completed drafting,
received legislative approval of, and received 0OSM
approval with some exceptions, disapprovals, and
additional regquirements of the package of regulaticns
that went into effect June 1, 18%0. and that's what
we have out in the form of the blue book. Thcse are
current regulaticns.

As OSM reviewed those regulaticns, the
current regulations, they on May 23, 1990, published a
series of comments, again comprehensively reviewing
our package and our program. And they identified at
that point, if I counted correctly, thirty-nine
remaining correcticons, some 0of which had not been

resolved in the June rules and some of which were new




comments resulting from something put into the June

rules.

So at this point we are faced with a
required amendment process, again regulired by 08SM, to
ceorrzct those remaiﬁing thirty-nine deficiencies in
our regulations. Several of those amendments we were
reguired to approve or, rather, to propose to CSM by
June 28, 199C. And we did that by filing with 0SM a
package of draft regulation revisions addressing those
seven rules or those seven items.

We also in that package that we
submitted on June 29, '50, addressad scme other issues
of concern to the state, as well as simply some
clerical and editorial cleanup items that we had
discussed with OSM that were not of substance but
needed to be recorded for official rule-making
purposes with OsSM.

cn July 5, '90, we sent coples of that
June 29th regulation package to members of what is
known as the regulation committee. That's a committee
that was formed by the Division of Energy, by the

plaintiffs in the Save Our Mountains lawsuit that was




settled last, last July, I believe it was. And that

committee also includes industry people and has
participation by the Office of Surface Mining.

So theose June 28th rules went out for
comment both by official filing with the secretary of
state's office and copening of a comment peried and by
virtue of being delivered to the people on the
regulations committee to invite their input.

We held a public hearing on the June
29th package cf draft rules on September 3, 18%0. We
did receive comments on that day. Then on
September 6, '50, that was the day we filed the more
conprekensive package that you have before you todavy,
we did several things in that package. It addresses
the remaining thirty-two items I believe with two
exceptions, and I'll describe them, that 0SM indicates
required amendments and we tried to address then
basically exactly as 08SM indicated we needed to. And
we hope we accemplished that. In many cases we sinply
adopted the federal language verbatim in those areas.

The two items that we did not have

incorpeorated ars an item on revegetation success




sténdards and another item that rather than rule

making actually reguired a correspondence with the
Scoil Conservation Service con our methods of
identifying and dealing with prime farmland. In both
those areas we nesd some external input and some
further technical input from revegetation specialists
in drafting that particular item. And we expect to
worX with OsSM as well as with some, hopefully some
experts on the revegetation success standards.
Secondly, the current package
incorporated all of the June 2Sth proposals. We did
that for two reasons. One was to cffer a second
ocpportunity for comment on them, which it did, because
theose are now opened up for comment again, along with
all the other contents of these rules. The other
reason for incorporating the June 29th rules in this
package was s¢ that everycne could read them
coherently and have a coherent package before them.
We didn't want you to have to go from one package that
was filed June 29th to another package that was
partial and try to put the twe together. So it gave

the opportunity for everyone to see one package that




includes all of the proposed rule revisions and all

the current rules in here.

The revisions are, as I expect all of
vou know, indicated by strike-throughs where existing
language out of this rule has been proposed for
deletion and underlined where new text has been
proposed to be added.

Ancther thing that was done in the
current draft rules beslides the 0SM May 23rd comments
and the thirty-nine items is that we have also
attempted to address most, 1f ncoct all, and I believe
we got all, if not all of them, very close, of the
changes that the state has received notice of from 0OSM
which are reguired as a result of ©8M's third round of
regulatory reform review called reg reform three in
shorthand. Reg reform three is, as the nomenclature
indicates, the third time that 0S¥ has done a mass
review baslically nationwide, as I understand it, cof
all state programs to see where those state programs
need upgraded or modified to correspond to federal
rules which have changed since the initial adoption of

state programs in the initial action by OSM.




We have already gone through reg reform

one and two. All of the reg reform one and two items
were incorporated in the October comments issued by
0SM and have been addressed except for the remaining
thirty-nine items in the current rules. So we have
finished reg reform one and two. And guite a few
cther states are, frankly, scmewhat behind us there.
That!s not taking a shot at other states; Just kind of
a little self pat on the back for what we believe is
significant progress.

By incorporating reg reform three we
also feel that we have advanced West Virginia's
regulaticons to a degree that is further along and in
conformance with the federal program than is the norm
nationwide. Quite a few states are still beginning tco
work on reg reform three or in fact still working on
reg reform one and two. What West Virginia intends to
do by incorporating all these things is try to get our
program stabilized, get to the point that we stop
changing our rules drastically and massively to
correspond to O0SM change., We're going tc get them all

behind us so that all of you who are affected by the




rules will know what the program is, be able to know

what to expect tomorrow as well as teday.

That's neot to say that there won't ke
future changes, because there does continue to be a
process wherein federal rules change. And each time
the federal rules change substantively, we may
receive, usually will receive, or will receive at scome
roint in time, it might be at that point in time or
later in another mass revliew, but we will at some
polint be required by 03M tc mcdify our rules to
correspond with future changes in federal rules.

And, finally, I think finally, what else
is in this package are some amendments that we crafted
within the Division of Energy, with Reger and I
working on them primarily, to try to address what were
perceived both internally, with some discussion with
our own staff, by people cutside the agency, by
parties who were in the meetings we had earlier on the
June 1 rules. We had-- For instance, in the early
part of this year as we talked about the June 1
proposal we identified a numker of items that were of

concern to people from all interest groups. We cane




to near consensus on several of those items but were
not able to get them incorporated inte the June 1
package as passed by the legislature. We incorporated
several of those in this package to try to go ahead
and complete the action on things that people have
generally agreed to earlier in the year.

The changes we tried to make in here,
have tried to make in here, have proposed in here, I
should say, were intended in all cases to either fix a
deficiency in our program, to address in more detaill
something that is addressed in very little detail in
the federal rules. We have some items that are much
more comprehensive than the federal, and if some
perceive them as more stringent then, ves, I'd have to
say 1n some areas they are more stringent than
federal. But each state does have the obligation to
Try to fit its program tec its state's needs and also
the authority, or at least West Virginia, to be more
stringent where we believe it is appropriate. We have
tried to do that only where we believe it is
appropriate. In no case do we intend to nor by law

are we allowed to be less effective than federal. our




rules must be consistent with the federal regulations
and no less effective than the program mandated by the
Federal Surface Mine Control and Reclamaticn Act. And
that's what we have tried to do in all instances.

We filed these rules on September 6.
Continuing with a history here and sort of letting vou
know what we have done and where we are. On Septenber
21st we sent copies of these rules again to all of the
members of the regulaticn committee again asking feor
input and inviting meetings and discussions.

So that bkbrings us basically to¢ this
hearing. We have gotten a few informal comments at
this peint and we have already begun to deal with
concerns ralised and see what rewarding revisiocns we
can make to address some of those concerns.

Today we wWill receive your official
comments. Again you will have the cpportunity through
Cctober 19%9th to file written comments. After we
recelve your official comments, in the interest of
trying to keep this communication process as open as
possible, we are coffering and will stay here as long

as anyecne wants to talk. After we officially receive




your cocmments and close the record and the hearing, in

order to try to understand your concerns better and
vou to understand our position and what we propose
better, if you want to stay and talk, any or all of
vou, I will stay as long as you want to and we'll talk
as long as you want to talk about it and discuss
anything veu want to discuss on these rules.

We have later this week agreed along
those same lines of trying to have some very open and
very direct communication and try to come to
understand all the concerns so that we can properly
address them, we have agreed to meet at the reguest of
the Coal Associatieon and Mining Reclamation
Association with their regulations committees on
Friday morning. We have agreed to mest with
Mr. Rokert Shostak and whomever else he has come with
him on Friday afternoon.

We are also planning and have already
scheduled a meeting of the regulation committee, as I
previously mentioned, on Cctober 24th. That will be a
public meeting. An announcement will go cut through

the secretary of state's office announcing that is a
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public meeting as was agreed in the regulétions

committee as it functicned last winter and spring.

aAnd, finally, after we hope hearing
enough detail of everyone's concerns to address those
concerns as best as we can. And we also hope after
having reached an understanding on the regulations to
the point that even if yecu don't all agree with
everything that is in there you will at least
understand what 1t is and understand the effort we're
making to improve the program.

Then we do need to and intend to file
these regulations no later than October 31st with the
legislative rule making review committee. They have
given us an extension with some limitations on their
willingness to review regulations submitted at that
date., But they did officially give us until November
1st and no later to file these rules. And that's the
deadline we feel we must meet and we do intend to
meet. Of course, once they are filed with the
legislative rule making review commitiee, a review
process does begin there. And I believe in that

process i1t will obviously be up to the committee at
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that point, the legislative rule making review

committee, but I believe they can alsc receive input
and I weculd assume will do so.

Now again I mention that we have already
worked on addressing some of the concerns we have
heard expressed since we sent out this package. I
have here with me and will offer, not as a mass
handout because they may or may not be of interest to
everyone, but I brecught what might be enough copies,
if not, we'll come close to covering the audience if
you all want them, some revisions, again draft
revisions, mind vou, these are proposed rules, draft
rules. So yeou might characterize my draft revisions
as propesed drafts. But they are available. I think
that is in the interest of open communication by
letting you see, as we have been hearing some of the
concerns, how we think we might address those by
further wording changes in this package. So I'll make
those available to you teoday if anyecne is interested
in them. And we will continue with the communications
meetings as I described.

With that, unless the Commissioner or
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Roger feel any other preface is necessary--

Anything else you know of we need to
cover procedurally?

A VOICE: No.

DIRECTOR KEEN: okay.

We will open it up to comment. Do we
have a sign-up sheet that indicates who wishes to make
a verbal comnmnent?

A VOICE: " I have indicated here that Mike
Burdiss wishes tc make a comment.

Mike, if vou would come to the podium
and state your name and your affiliation.

MR. BURDISS: Commissioner, fellow West
Virginians, my name is Mike Burdiss. I'm the staff
cocrdinator for the United Mine Workers Political
Action Committee, compact.

I come here today wanting to advise the
Commissiconer that the mine workers are guite concerned
over the proposed regulations that were recelved
September 24th from Steve RKeen. Once again we find
curselves asking the guestion of why the language

contained within the regulations have been




capriciously and arbitrarily changed without

ceonsultation with your staff.

I will cnly point out pages fourteen and
fifteen to the Commissioner and ask why on those
changes there 1s word omissions and word changes
without, as Mr. Keen pointed out in his remarks,
underlining and strike-throughs are not there., and I
think you will find that that was an area that was
codified into these regulations through a tremendous
lot of work through a lot of people. And the word
that is missing under A, section one, under two-five,
two-point-eight-five, ceal nmining. Ccal 1is omitted
and you just have surface mining.

Also in section four, being general
partner, in is inserted without a strike-through or an
underline and it was changed from is.

Coal again 1s omitted in section six of
these regqulations.

Another page that we find some concern
is page sixty-six. There was a tremendous amount of
debate over IBRs by the environmentalists, by the Coal

Association and by the mine workers, and by the




Department. And we find that twenty percent is

inserted in lieu ¢f ten, which was agreed to, no
identifying markX to state that that was added. And we
see the term a hundred and fifty percent of the
permitted area can be an IBR. Now, when in Cabin
Creek they're asking for a two-thousand-acre permit,
it doesn't take a rocket scientist to figure out that
that's a let of property that can be mined through an
IBR if they can go up to a hundred-and-fifty percent.

Because of these changes we have found
threough an arducous task ¢f comparative analysis teo the
previous proposed rules and adopted rules, it begs the
guestion of determining who has the task of
capriciously and arbitrarily changing the language as
agreed to in a fair and equitable debate.

The United Mine Works feels that it is
the duty and responsibility of this Department to the
legislators and to the citizens of the state to
mandate a comparative sheet to present it as to who
recommended the changes, whether it ke 08M,
departmental, coal companies, or the union, or the

environmentalists.
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We f£ind it again totally unacceptable
that the legislative rule making committee, the
citizens, and the companies, and the union are faced
with two-hundred-and-sixty-two pages of regulations
without a synopsis of the proposed rules.

Thank you.

A VOICE: Mike, will yvou have written
comments to file in addition to--

MR. BURDISS: They are there.

A VOICE: Okay. Thank you.

The next person I have on the list is
Ben Greene.

MR. GREENE: Commissioner George, Director
Reen, staff assistant Roger Hall, my name is Ben
Greene. This morning I am representing the West
Virginia Mining and Reclamation Association, the West
Virginia Coal Asscciation, and the Tri-state Coal
Operators, northern part of West Virginia, in
hepefully what will be a time savings presentation.

I would like for the record to neote that
all three associations were represented at the

Septembker 3rd and September 10th hearings. We have
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participated in the process since the regulations were.
filed, the initial £filing being in July. And we will
continue to participate as we reach a conclusion with
what might be termed regulation ninety.

We will file a lengthy and
straightforward document by the 15th which will
summarize our key items of concern. I will highlight
those just briefly here this morning.

We note a lack of definition on the word
scil material which has played a large part in the
durable rock £ill controversy of the last several
months, soil material which comes directly out of the
federal surface mining and reclamation statute is not
defined as a matter of the West Virginia progran.

We take exception to your chemical water
treatment regulations koth as 1t relates to kond
release and the failure to recognize flocculation and
a lot of other treatment processes that are dcne in
the preparation of coal. It would seem that we would
be precluded from ever having an operation terminated
if that current definition would stand.

There 1s alsoc a failure to reccgnize
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wetlands as a means of water quality treatment whether
it relates to sediment cr toc the chemical aspects.

And we further note an absence of any of those
regquirements as theyv might apply tec the abandcned mine
land program.

Fugitive dust is a new requirement whose
jurisdiction is generally vested in the Air Pollution
Control Commission. It does ncoct seem te be, in cur
brief research, mandated by anything under the Federal
Surface Mining Act. 2And I bkbelieve 1f you will go bkack
and note the record c¢cf about a year ago, the air
Pollution Control Commission is on record that
fugitive dust from surface mining and coal mining
operations is not a major problem in West Virginia.

The ownership and control as they relate
to the applicator/violator system has alsc been
changed. We think that is in conflict with Judge
Flannery's round three decision and the normal intent
and purpose of the ownership and control direction
which is a very thorough and very refined process.

Certification of rcads, particularly as

they relate to the pit area or being internal to the
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mountaintop removal. and a certification of said road
seems to be inconsistent with our history and past
practice as to where the cperaticn actually begins and
the road ends. In fact, we have found a total lack of
federal support for that particular requirement when
vou review the Federal Office of Surface Mining
Regulations.

There is a strike-through on the
flexibility for engineers to design durable rock
£ills. I hope that is an oversight because federal
regulations d¢ provide for that flexibility to be
recognized and hopefully encouraged. And with the
continuation of jurisdiction decision by
Judge Flannery it would seem that the state's position
would be to allow as much flexibility in that
particular design. Otherwise, the state would find
itself in the position of having dictated the methods,
They also then share in the responsibility should
there be scme catastrophic failure on down the line.

I would like for the record to show that
this association, being the West Virginia Mining and

Reclamation Asscciation, has initiated a freedom of
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information reguest to the Federal Office of Surface
Mining to list all of the failures of valley £fills,
durable rock fills, and any other kinds of fills
across the cocuntry. We have not recelved that reply
to date but we are told that in the State of West
Virginia there are absolutely none.

Two other areas of conflict that would
seem to be simple, straightforward corrections in that
both impoundments and the coal refuse area conflicts
with MSHA requirements as it relates to height of
impoundments and the amount of acre feet of water that
may be impounded before vou get to a higher and mcre
professional classification. The same thing with coal
refuse in compacting in layers of two feet, there is
some additional flexibillity that is recognized by
MSHA. We find it hard to take exception with MSHA and
their expertise in bkoth ¢f those areas.

Those are just a few of the concerns
that we have. Our lengthy and complete discussion of
all those issues will be forthceming for the official
record by the Octobker 15th deadline.

And as always we will stand ready teo
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provide any support information, additional

documentation backup or sclentific evidence that might

support either this testimony this morning or our
documents that will be filed at a later date.
Thank you.
A VOICE: Looking at the list, I see that
no one else has indicated they wish tc make remarks.
Is there anyone who has changed their
mind and would like to come forward and give any sort
of verbal testimeny?
Seeing none, we will then close the
record at ten-forty.
DIRECTOR KEEN: My offer still stands. I

really had hoped to hear more but--
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The West Virginia Highlands Conservancy, the National
Wildlife Federation, and the Friends of the Earth (hersinafter
"Commenters") offer the following comments on the regulations
proposed by the Division of Energy to regulate the environmental
impacts from coal mining in the state of West Virginia.

In offering comments on the substance of the proposed
regulations, the Commenters would like to express their strong
displeasure with the process that the Division of Energy has
follewed over the past three years in attempting, thus far
unsuccessfully, to promulgate regqulations which are consistent
with the federal regulations and therefore apprevable under the
standards of Title V of the Surface Mining Contrel & Reclamation
Act of 1977, 30 U.S.C. 1201 et seq.

Both the Commenters and other national and state citizen and
envircnmental groups have participated in geod faith in
interminable discussions with DOE, as well as the industry in an
attenpt to work out a reasonable set of surface mining
regulations., Difficult as this process may be, those problems
pale beside those created by a DOE bureaucracy that evidently
feels that it has the independent right to make fundamental
changes in the state's regulations at any stage without alerting
the Commissioner and without his approval. Consequently, each
yvear when the regulations enter a new cycle, major deletions
appear in the proposed regulations or are inserted after the
public comment periocd ¢loses and without explanation. When DOE

management is confronted with the changes by the public, they
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profess no knowledge ©f the even the most damaging and important
alterations in the regulations. Examples of such actions over
the past three years include efforts to restrict mandatory use of

the special Reclamation Fund, efforts to undercut mandatory

enforcement, and efforts ¢o limit the responsibility of the
purchaser in the transfer and sale of a mine.

In other instances, illegal provisions which gut major
regulatoery provisicons are slipped in after public input. Fer
example, a provisicn restricting the scope of the permit bleck
sanction to currently outstanding vioclations “known" to the state
as cpposed to all currently outstanding viclations was inserted
into the regulations despite the fact that both the state and
federal statute as well as the federal regulations are absclutely
explicit on the matter. This "word" change has the effect cf
gutting the most critical enforcement sanction in the Act by
limiting the sanction to violatiens "known" to DOE. The change
creates an incentive for DOE toe de nothing to gather information
on violaters for 1f DOE fails te de so it will neot violate the
law because the violatieon would not be %known" to DOE. Thus by a
simple "word" change, incompetence, nonenforcement,
mismanagement, and sloth are made lawful.

In still other situations, DOE has failed teo live up to
commitments to propose and then implement critical performance
standards. Feor example in Save O Mounta c. et al
Dials, the DOE bound itself to set thresheld limits to determine

material damage to the hydrolegic balance. This requirement
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could have been met through regulations or guidelines. However,
DOE has nelither proposed ragulations which offer threshold
standards or issue guidelines.

In short, the many substantive prcblems with the
regulations, a number of which are set forth below, should not be
allowad to ebscure the fundamental process flaws that taint both
the existing and the proposed regulations. Indeed, it is in
large part the inability of DOE to develop a creditable
regulatory process that has prevented DOE after nine years of
effort from cobtaining approval of its regulations. That is,
without gquestion, the worxst record in the United States, and it
ig likely to continue unless sericus attention is paid to and
improvements made in the rulemaking process,

1. Sectien 3.1

The previous regulations approved by the legislature
contained critically important provisions regarding
responsibility for vieclations when a sale or transfer of a mine,
or an interest in a mine.

The previocus regulations stated as follows:

(1) The sale or other conveyance of a surfaca ccal mining
and reclamation operation which has outstanding wviclation(s),
cutstanding ¢ivil penalties, or reclamation fees, or the sale or
cther conveyance cof any interest in an entity with outstanding
violations, penalties or fees, or the sale or conveyance cof an
entity which owns or controls an entity, or is owned or
controlled by an entity which owns or controls a surface coal
mining and reclamation operation with an outstanding vieclation,
penalties or fees shall not in any way affect the application of
the permit block sanction set forth in these regulations.

{m) Any person whe, through whatever means, assumes

ownership or control directly or indirectly of a surface coal
mining and reclamation operation shall become responsible for the
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correction of all ocutstanding vioclations and payment of all
cutstanding penalties and fees for the operation.

Subsection (1) above was deleted in its entirety in 1$8% and
subsection {m) was rewritten to remove responsibility feor
penalties and fees from the person assuming controel.

In the propeosed rules for 1990, DOE has continued the
restriction on the reach of what was subksection (m) in the
earlier regulatiocns., Subsectlion (1) now appears in section 3,25
which by its express terms is limited to the sale or transfer of
permits. By moving the provision to 3.25, DOE either
inadvertently or intentionally has drastically limited the scope
of the provision, i.a., by not covering the transfer of interests
in a permittee or parent.

DOE should reinsert (l) & (m) as they originrally appeared so
that the scope of the provision is as the legislature intended in
insisting on the provisicn in the first place.

2. Section 3(k)

The proposed regulation provide that the permit block
sanction shall not apply unless an entity applying for a persen
"is known to be' currently in vielation of the Act or other
relevant law. As noted above, the federal statute, the federal
regulations, and the state statute all reguire an entity which
"is currently in viclation" not receive a new parmit.

There is no better example of a breakdown in the integrity
©f the rulemaking process than this issue. The change which guts

a major enforcement sanctien is patently illegal. Despite
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repeated reguests to DOE asking that the provisicn be deleted,
the illegal provision remains both in the existing and the
propesed regulations.

The "is known to be" restriction on the scope of the permit

block sancticon should be removed.,

3. Section 14({g)

The Commenters propese major changez in the manner in which
applicants qualify for the use of durable rock fills. Proposed
language is attached. (Attachment A).

The Ccmmenters have previously provided DOE with the
technical support for the proposed changes. If DOE has misplaced
that data or wishes other copies, please inform us and we will
provide the information promptly.

4, Section 1.2{C)

The provisions of Section 1.2(e¢) concerning termination of
jurisdiction should be daleted in their entirety. These
provislions have their origin in the federal permanent progranm
surface mining regqulatiens, and as a result undoubtedly were
added to the state's propesed regulations at the reguest of OSM.
However, the United States Federal District Coeurt in an August
30, 1990 decision struck down the regulation as illegal and
plainly in conflict with the intent of Congress. No stay of the
effect of this decision has been scught or granted.

In lieu of this regulation, a provision should be added

stating that a Notice of Violation must be issuved or other
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apprepriate enforcement action must be taken whenever a violatien
is observed, without regard to the bond has keen partially or
completely raleased.

S. Section 2.2

This propesed regulation weuld lessen the inspection
frequency at sc-called abandoened sitas, The federal regulation
on which the state counterpart ig meodelled was struck down as
illegal by the United States District Court fcor the District of
Cclumbia in an August 30 Memorandum Opinicn and Order. No stay of
the Couri's Order has been sought or obtained. The proposed
regulation must therefore be deleted.

8, Section 2.133

The definition of valid existing rights should be revised
as set forth in Attachment B.

7. Section 3.3(a)

The definition of valid existing rights as it applies teo
subsidence and the requirements for a valid walver from the owner
of an occupied dwelling should be changed as set forth in
Attachment ¢ hereto.

8. Section 14.7(4)

The current section 14.7(d) should be deleted and raplaced
with the provision set forth in Attachment D.

The need for such a provision was discussed extensively
during the last c¢ycle of review of the surface mining
regulations. The intent of both the state and federal Acts is te

avoid acid mine drainage; treatment is simply a remedial measure
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aimed at correcting a violation of the law. While simply stated,

the impact of these basic principles is extremely important to

the adminigtraticon of the mining program in northern and central
west Virginia.

The state's requlations have long prohibited Phase 3, or
total bond release, unless and until a mine site could meet all
water guality and effluent limitation standards for one vear
without treatment. Thus the regulations plainly accept the basic
principle that treatment is not a permanrent sclution, it.e., it
does not constitute Yreclamation” of a site angd satisfy the
performance standards necessary for final bend release. (See also
Attachment F). Unfortunately, DOE's administration of the
provision has resulted in the placement of mines that treat acid
drainage into a "limbo" categery. That is, DCE properly will not
allow a mine to obtain final bond release while water treatment
is occurring; however, DCE does not reguire the permittee to take
the necessary steps to meet all applicable water guality and
effluent standards within a reasonakle time. Evidently, there is
currently no time limit on thig "limbo" status for mines which
treat water; the treatment could presumably continue for 100
years with no bond release andg without reclamation which meets
all performance standards as we submit the law regquires.

Commenters' proposed change accepts the current regulations
and then establishes a reasonable time limit for treatment, after
which time if acid drainage is still eoccurring, bend forfeiture

proceedings would begin and be carried forward to conclusion.
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In essence, the proposed change implements the principle that
treatment is an interim step which allows the permittee a
reasonable period of time to bring his site into compliance
without treatment. Treatment is not an end unto itself; the
proposed change recognizes this.

The major effect of this change would be to bring both
existing and future mine sites out of their current "limbo%
status and place them once again within the fabric of the law. No
other type of viclation allows an unlimited abatement pericd;
acid drainage with all its major adverse environmental impacts
should not be the exception.

A secondary impact of this change would be to put all
prospective operators in acid-preducing areas on notice that they
must meet all standards for water quality and effluent standards
without treatment after a reascnable period. If they cannct they
should not apply for a permit in the first place.

g. Amend 16.2 Mining Using Planned Subsidence

¢currently, proposed and existing 16.2 tracks the
corraesponding federal regulation. However adequate this may or
may not have been in the past, it is no longer an acceptable
approach to the regulation of planned subsidence in West
Virginia, or for that matter anywhere else in the United States,
as a result of the litigation over the correspeonding federal
regulation.

On February 12, 199¢ Judge Thomas Flannery issued an opinien

responding to a lawsuit brought by the Natiocnal Wildlife
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Federation over the Secretary of the Interior's construction of
the regulatien at issue. NWF et al. had claimed that Congress
intended that no exemption was Iintended for longwall mining in
secticn 516 of the Act, and that all cperaticns had to maintain
the value and reasocnably foreseeable use of the land and prevent
material damage to the extent technelegically and economically
feasible. Judge Flannery found this construction cof the law
"compelling' but did not strike the regulation down as it was the
construction of the regulation and not the regulation itself that
was objectionable. The Court noted, however, that should the
Secretary ever implement the construction of the regulation
advanced by the Secretary, NWF could immediately bring suit, and
presumably would prevail given the Court's finding that NWF's
conterition that no exemption was intended was "“compelling".

DOE should make it clear in the regulations that no
exemption is afferded longwall mining. DOE should accemplish
this by deleting the entirs phrase after the semi-cclon in the
first sentence of 16.2, and replacing the seni-¢olon with a
period,

10. 3.28 1Incidental Boundary Revisions

This section represents DOE's longstanding efferts to
rewrite the permitting requirements of both the state and federal
statutes and make what is in fact a permit revisicn intc a
boundary revigion.

Both ©OSM and the Commenters over the past three
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years have repeatedly pointed out to DOE that the sole purpose of
incidental boundary revisions is te allow for small adjustments
in the boundaries of a permit without going through the full
permit revisgion process, DOE, however, has persistently
attempted te expand the concept to cover what are, in effect,
significant revisions to a permit and therefore subject to the
permitting regquirements of the state program. Much abuse of the
IBR cencept has not surprisingly occurred as a result of the
state's lax approach.

The entire concept of significant incidental boundary
revisions should be deleted from the regulations. It is illegal.
IBR's should be limited to minor boundary revisicns. To ensure
that such revisicns are in fact minor, Commenters propose revised

language for subsection(a)(2). See Attachment E.

11. Add a new subsection{e) to 20.1- Inspection Fregquency

A long neglected problem at the DOE has been the failure to
reclaim bond forfeited sites as required by law. Commenters
propose a regulation requiring DOE te inspect and document the
status of all sites that have been forfeited and cn which bond
monies have been expended., Under the proposed regulation, DOE
would determine whether the site has been fully reclaimed, and if
not make a second determination on the cost of full reclamation
of the site, including compliance with all water quality and

effluent limitation standards.
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DOE would also inspect the currently pending sites on which
forfeiture has occurred or is in precess, document the conditions
at the site, and determine the projected cost of reclamatien.

S8uch a program i1s the only practical way to determine the
status of bond forfeited sites, whether they are being reclaimed
as the law reguires, and whether the special reclamation fund and
site specific bond provide adeqguate meonies for full reclamation.

The proposed language is as follows!i

{e) The Commissiconer shall within one hundred eighty days of
the effective date of these regulations accomplish the following:

{1) Inspect and document through photographs and
narrative reperts the site conditions at a) all sites at which
special reclamation fund and/site-specific bond monies have keen
expended since the state assumed primacy under the permanent
program of the Surface Mining Centrol and Reclamation Act of
1977: and b) all sites which are at any stage of the forfeiture
preocess but on which no monies have as yet been expended.

2) The Commissioner shall determine for each site
identified in subsection 1 above whether the site has been
reclaimed fully in accord with all applicable performance
standards, including without limitation water guality and
effluent limitation standardsg, and if any site(s) have not been
fully reclaimed, what failures exist and the cost of full
reclamation. If no reclamation has yet eccurred, the
Commissioner shall decument what reclamation work is required and
the estimated cost of such work.

3) All information collected and determinations made
shall be public. In addition, the Commissicner shall prepare a
report within 240 days of the effective date of these regulations
containing at 2 mirnimum the number of sites involved, the
estimated total reclamaticn costs, whether additional funding is
necessary, and if so, what level of additional funding is
recuired to fully reclaim all sites.

12. 3.1{d)- Contract Mine Information
The Commenters propose adding language to current section

3.1(d) to make it unmistakably clear that permit applicants nust
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provide information on all contract mine relationships, i.e.,
those that meet the standard set forth in 2.85(k)(6). The
language of current 3.1(d) appears inclusive of (b){6), but
because compliance has been at best spotty to date in terms of
providing data on contract mining relationships, an explicit
directive is called for s¢ that there c¢an be no doubt whatscever
such information is requirad in order for a permit application to
be deemed complete.

Commenters precpose adding the phrase "including but not
limited to all contract mining relationships as defined in
section 2.85(b) (6)," after the word "regulation™ in 3.1(d).

13. Amend 2.38 Threshold Limits for Material Damage

The current and proposed regulations reguire the Department
to "predetermine certain "threshold limits or ranges" in
determining the magnitude of cumulative hydrologic impacts.
Unfortunately, despite the fact that this requirement has been in
force for years, the Department has never "predetermined" any
threshold limits or ranges.

To cure this problem, plaintiffs in Save Our Mountains, JInc.
et al v, Dials insisted upon and DOE agreed to define such
limits. Despite this agreement DCE has failed to do so and is
therefore in violatiocn of both existing law and its obligaticns
under the Settlement Agreement.

DCE is approaching bad faith in carrying out its
responsibilities on this issue. As a show of good faith and to

comply with the law, Commenters propose to add an additional
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sentence to 2,89 which requires the Department toc make the
determinaticns on thresheld limits within 120 days of the

effective date cf the regulatiens.

l14. Amend 12.4 by adding a new subsection (f)

The Settlement Agreement in Save Our Mountains, Inc, et al.
reguires the State to initiate bond forfeiture in circumstances
in which a Cessation order remains unabated for a periecd of 60
days, and that in ne event =2hall more than 12 months pass between
initiation of bond forfeiture proceedings and forfeiture.

This is a sound provisien and is essential to ensure that
the enforcement system functions efficiently and even—-handedly
from the initial action through final forfeiture. The State of
Kentucky follows a similar procedure.

The Settlement Agreement is time-limited:; therefore this
provision should be included in the regulatiens and becone a
permanent part of the West Virginia regulatory progran.

Subsection (e} would read as follows:

{(e) In all cases in which a Cessation Order remains
unabated or has remalned unabated for a peried of sixty days
from lssuance, the Commissioner will initiate bond forfeiture
action pursuant to this section and will pursue the action to
final forfeiture in a diligent manner; provided however, that in
no event, shall more than cone year pass between initiation of a
bond forfeiture procseding and final administrative action by the
Commission unless a lawful and binding Consent Order with
explicit time limits for abatement has been approved by the
Commissioner.

15. Aamend 20.3 to add a new subsection (f).
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Oone of the major abuses of the West Virginia regulatory
pregram over the past saveral years has been the nisuse of the
consent Order to blunt the effectiveness of the remedial
provisions of the Cessation Order sanction and the permit block
sanction. To end this abuse the state agreed in the Save Our
Mountains In s Settlement Agreement to several hkasic
standards which would govern the use of the Consent Order.
Because these standards are sound and are necessary to ansure
appropriate use of the Consent Order, they should be contained in
the regulations, and not simply in the Settlement Agreement which
is time-limited.

Thus, a new subsection (£) should be added to read as
fellows:

(£} (1) BAll abatement werk required in any consent Order
agreed to by the Commissioner shall require all abatement work to
be completed in the most expeditious manner physically possible,
but in no event will the time allowed for abatement extend for
more than one year, taken cumulatively and including all
extensions; provided however that the Commissioner may grant a
further extensicn if he finds in writing that exceptiocnal
circumstances exist which preclude abatement in a twelve month
pericd. Vioclation of a Consent Order will result in immediate
initiation of bond ferfeiture proceedings unless the Commissioner
finds in writing that the permittee has shown good faith in
taking remedial actions under the Consent Order; that no
environmental harm has resulted; and that the viclation is abated
within five days after service of the notice required by CSR 238~
2=12.3{a){1).

(2) The Cemmissicher will at all ¢imes maintain an accurate
listing of all ocutstanding Consent Orders which is available to
the publie.

(3} No Consent Order can be agreed to at a surface coal
mining and reclamation operation if the permittee or operator has
previously entered inte two Consent Orders at the site.
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{4) The standards set forth in this subsection shall apply
tc any extension, modification, or other change in any existing
Consent Order.

16. 14.8(a)(2) Multiple Seam Mining

The Departiment is proposing major changes in the manner in
which multiple seam mining is conducted in the state of West
Virginia. Commenters are unaware of any material in the record
which support such major changes in the approach to multiple seam
mining. DOE should not act in such a major area without first
offering both technical and legal support for the changes to
allew the pubklic tec evaluate the suppert for the suggested
actions.

Consequently, Commenters suggest that DOE place whatever
suppert they have, both technical and legal, in the public record
and allow a short time for commenters to review and offer their

views on the suppeort if any DCE has for its rather far reaching

procpogal on multiple seam mining,

17. Inactive Sites 14.11 (f)

14.11(f) which states that the provisions for inactive sites
will become efffective on the effective date of the regulations
should be deleted in its entirety., This provision was necessary
when the changes on inactive sites were initially made; it is no
longer relevant as the provisions are now in effect and have been

in effect for =zome time.
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Amendment to Ragulations
on Durable Rock Fills

. Amend Title 38; CSR 2; Secticn l4(g) as follows:

Additional language underlined. Deletions are marked through.
(g) Durakle Rock Fills.

{1} The Comnissicner may approve the design
construction, and use of a single 1ift fill ceonsisting of at least
eighty (80) percent durable rock i1f it can be determined, hased on
information provided by the operator, that the folleowing cenditiens
exist:

(&) Examination of core berings and the geclegic
celumn show that the overburden consists of durable sandstoene,
limesteone, or other durable material in sufficlient thickness and
ameounts to generate spoll material that is eighty (80) percent or
.greater durable rock. Where the fill will centain non-cemented
clay shale, clay spoil, or other ncndurabkle material, such material
must be mixed with the durable rock in a controlled wanner such
that ne mere than twenty (20) percent of the £ill volume is not
durable reck. Tests shall be rperfermed by a Registered
Professiconal Engineer and approved by the Comnissicner to
demonstrate that no more than twenty (20) percent of the £ill
volume is net durabkle rock. The testing shall ke caonducted both

. during the application process and veriodically during construction

of the F£ill if the rermit is granted and shall include both slake
durapbility testing and tests capable of determining whether the
material will degrade to _soil-like material., In testing verformed
during construction, the Commissicner shall not cornsider as durable
rock any rock less than six inches in diameter,

(B) The durable material shall not consist of acid-
producing or toxic-forming material and will not slake in water or
degrade to soil material. A materizl shall not be considere
Ydurable" if it meets only the slake durability portion of the

recuired testine.

(C) The Commissicner shall within ninety (90) daVvs
of the effective date of this provision determine the tests and/or
combination of tests he will accept to meet the recquirements of
subsection (B} above. The Commissioner shall econsider the use of
the Olivier durability testing svstem and the Morgenstern and
Eisenbrod testing svstem to meet the reguirements of this section.

(D) The Commissioner shall reguire the ¢ore borings

required bv _(A) abeve, to be sufficient in number to provide a
renrgsentative sample of overburden characgteristics of all areas

of the proposed vermit from which overburden material which will

1n_the f£ill erginates.




Amendment to Regulation Defining
Valid Existing Rights

Delete in its entirety Title 38, CSR 2: Section 2.131, and
substitute the following:

Additions are underlined.

"yalid existing rights!" mezns --

" (A} these provertv rights of the applicant in existence on
Augus®t 3, 1977, that were created by a legallv binding convevance,
lease, deed, contract or other document which authorizes the
arplicank, any subsidiarv, affiliate or persons c¢ontrelled by or
under commorn control with +he apvlicant to vroduce coal by a
surface coal mining operation: and

(B} the persen proocsed to  ceonduct  surface woal mining
operations on such lands either:

iy had been validly issued, on or kefore Aauvgust 3,
1977, all state and federal permits necessary to conduct such

operations on those lands: or

"rii) can demonstrate that the cecal is beth needed for,
and immediatelv addjacent tgo, an congolinmg surface ¢gal mining
aperation for which all mine plan aperovals and permits were

obtained prier to Avgust 3, 1977;

except with respect to haul reads the term "valid existing rights®

means a recorded right=of-way, a recorded easement cr a permit for
a_coal haul read recorded on or kefeore August 3, 1877; ang

"(C) Valid existing rights shall net be subiject to sale or
transfer in anvy form.




o
I
]

o

i

[¥]
ae

bi

Ve

]

b

1

)]

(F.3

-

=i

W
i-
(7]
I

put
p=
#

io¥

i

m
"
ya
m
m

1]

[+

Amendment to Regulatiens
on Validity of Waivers

Amend Title 38, CSR 2, Segction 3 as follcws:

{ay ¥alid Existing Rights. Where the proposed surface coal
mining operations would be conducted within three hundred (300)
feet, measured horizontally, of any occupied dwelling, the permit
applicant shall submit with the applicaticn a written waiver by
lease, deed, or other conveyvance from the owner of the dwelling,
clarifying stating that the owner and signater had the legal
right to bar mining under Secticn 522 of the federal Surface
Mining Contrel and Reclamation Act and knowingly waived that
specific right. The waiver shall act as consent to such
operations within a closar distanceé ¢f the dwelling ag specified.

(r) Waiver. Whers the aprlicant for a permit had cobtained
2 valid waiver pricr to after 2August 2, 1877, frem the cwner of
an occupied dwelling to mine within three hundred (300) fee of
such dwelling, a new waiver shall not be reguired:

(1) Where the applicant for a permit had oktained a
valid waiver from the owner of an cccupied dwelling pursuant to
{(2) above, that walver shall remain effective against subseguent
purchasers who had actual or constructive knowledge of the
existing walver at the time of purchase.

(2} A subsequent purchaser shall be deemed to have
constructive knewledge if the walver has been properly filed in
public property records pursuant T¢ State laws or if the mining
has proceeded to within the three hundred (300) foot limit prior
to the date of purchase.
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Anendment to Regulaticn
on Treatment of Acid Mine Drainage

Amend Sectioen 14.7(d) as followa:

{d) Water Treatment. Where any discharge from the permit
area reguires treatment during the mining operaticn in erder to
meat the applicable effluent limitations, water monitering of such
discharge shall continue following grading approval. - If it is
established on the basis of such monitering that the hydrolegic
balance is being preserved without treatment, the *treaiment
facilities may be remcved. A one (1) year history of meeting the
applicable effluent limitations shall ba adeguate to establish that
the nydrologic balance is being preserved.; provided however that
the commissioner shall not allow treatment to continue for an
unreasonable period of time not to exceed four years before
triggering the reguirement +that the permittee comply with all
effluent limitatiens. If the permittee cannot comply with all
applicable effiuent limitations and water gquality standards without
utilizing treatment at this time, the Commissioner shall initiate
bond forfeiture proceedings pursuant to 12.34 of this Chapter. The
Commissioner —shall reqguire treatment teo ke c¢ontinued until
forfeiture proceedings are ccompleted.
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Incidental Boundary Division
Amend {a)(2) as follows:
Additions are underlined; deletiens are marked through.

For purposes of surface mining operations, the maximum tetal
acreage to be permitted under cone or mere IBR(s) shall not exceed
twenty (20) fen (i0) percent of the original permitted acreage or
a maximum of fifty (50) five (%) acres, whichever is less,
throughout the 1life of <the permit. n ] den beg r
provision for a surface mine must be contiguous to the existing
permitted area, Acreage limitation for IBR(=s) on undergrcocund
nining eperations shall be limited to one hundred fifty (150) fifty
(50) percent of the original permitted acreage or a mawimum of
fifty (50) fifteen (15) acres, whichever is less, throughout the
life of the permit.
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RITH ENERGY, INC.
' v. o
OFFICE OF SURFACE MINING RECILAMATION AND EXNFCRCEMENT
IBLA §9-393 Decided October 24, 18989

Petiticn for discreiicrary raview of a Socisicn by Admindistrative
law Judge David Torbett sustaining agency denial of a permit revisian,
N B5-1-FR.

Affirmed as modified.

1, Surface Mining Control and Reclamaticn Act of 1377
' Hydrolegic Systan Protecticn: Generally—Surfacs Mining
Control and Reclamation Act of 1977: Parmies: Ravi-
sions==Surface Mining Contreol and Reclamation Act of
1877: Water Quality Standards and Effluent Limitaticns:
Azid and Toxic Materials

CEOMRE preperly denies an application for permit rewvision
when the applicant dces not provide sufficient opara=-
ticnal data to demenstrate that reclamaticn, as required
by 84CAa and the Tenressee Fedeyal program, can be
accenplishad under the permit plan, or that the pro—
posed operaticn has been designed to prevent material
damage to the hydrologic balance outside the permit
area, Under 30 U.,S5.C. § 1265(b)(10}(A) (1582) and

30 CFR Bl6.41{f}, OSMRE is required to aveid acid eor
other toxic mine drainage s¢ as to mininize disturbance
to the prevailing hydrolegic balance,

AFFEARANCES: Michael W, Beelm, Esqg., Chattancoga, Tennessee, fox peti-
ticner; Tan FitzGerald, Esqg., Frankfort, Kentucky, for Save Our Cunberland
Mountains, Inc., Intervenor; and Nicklas Holt, Esg., Knoxville, Tennessee,
far the Cffice of Surface Mining Reclamation and Enforcement.

OPINION BY ADMINISTRATIVE JUDGE FRAZIER

By crder of June 1, 13989, this Board granted a petiticn for disczeticon-
ary yreview filed by Rith Energy, Inc. {(Rith). Petiticner gsought review of
a decision by Administrative Law Judge David Torbett, dated March 28, 1988,
sustaining a denial by the Knoxville Field Office (KFO), Office of Surface
Mining Reclamation and Enforcement (NSMRE), of Rith's applicatien for
Significant Revisien No., 10,
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mining and reclamatien, The operaticns plan should include a
description of the wWhitwell shale blasting and excavaticn tach-
riques agsuring the minlmgn particle aize is attained; contingen-
cies made for the material segregaticn and temporary storage
provisians: and material balances showing est..i.mgt.ad swell and
recorpaction volumes of toxic material, non-toxic Whitwell shale,
and Newton sandstone on an individual cut basis, * * v,

Provide, an an individual cut basis, a detailad desczipticn
of pod constructicon techniques, and describe how pesitive drainage
fran the pod surface will be ensurad. Engineering drawings should
be prepared * ¥ * t5 gdepict plan views of each pod, and shouls
previde individieal ped dimensicons and aresl positicning relative
to the mine sita.

w ® = * " *
A demcrstration must be provided to shew the ecapability to

perfcrm the exacting capaction ard selective materials handliing
practice that would result in the required permeabilities, * » 9

fn. 3 {continued)
groundwater from centamination by acid-mine drainage. The ped plan
addressed by EPA below was initially devised by EFO:

“Conceptually we feel that the proposed isclation of toxic spoils in
relatively impermeable pods on the mine sita is feasibla, However, preoblers
asscciated with the use of on-site shale for pod liner material and site-
specific hydrolegic canditions will sericusly limit the affectivenass of
the proposed plan in preventing the formaticon of acid leachate that could
degrade ground and/cr surface waters,

"Our main eoneern at present is the asserticn that the propoeed waste
randling plan will prevent saturaticn of the encapsulated toxic materials.,
Our evaluaticn of the hydrelogic rmedeling prasented in the assessgment
indicates that the hydraulic capacity of the sandstane underdrain and the
shale backfill material arowd the pods will not be adequate to convey
surface and grouwnowater infiltraticn ana ensure that saturated conditicns
will not cccur, We believe it is likely that execution of the plan as pro-
posed will result in saturation of the pods at least scme of the time with
the possibility that they will remain in a saturated condition., Under such
corditicons, toxic leachates will be generated pince the linar material will
not be totally irpermeable, '

"After evaluating the pod constructicn design, we do not Lelisve that
the permeability test results support the use of shale liners as a practical
means of centrolling leachate from toxic materials. Although the tests
indicatad that acceptably low permeabilities can be achieved with carpacted,
minus l/4-inch shale particles, tle tightly controlled laboratory conditicns
are unlikely to be duplicated in the field, especially with shales fragments
as large as 6 inches. The proposed on-site test pad damonstration should
provide hetter informatien on which to draw conclusicns but only if test
methods are altered to reflect actual pod constyuction conditicns as neted

in our technical coments.”
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The pods will be constructed essentially as spherical
segrents o insure positive drainage from the campacted surface,
The diameter of segments will vary depending upen the quantity of
acid material to bte stored., The nurber and placament of segrents
will De detarmined fram advanced drilling of each qut pricr to
mining. )

(Exh, R=1% at item €7.c¢).

Rith also reviewsd the probable hydrelogic consequences of its TMHP and
responded to KFQ's deficlency letter in this manner:

Trhe concept of minimizing contact ©f water with acid material dig-
tosed in campected pods over a sandstone undexdrain depends upen
differential permeabilities between the areas around the peds and
the carpacted pods. To docunent the campactibility of the shale
and the resulting impermeable nature of a campacted ped, labora-
tory determinations of permeability were conducted on the shale
fram tie RITH INERGY mine, ¥ * ¢

The lalboratory studies indicated that the shale material
available fran the mine site can be comacted to achieve parrme—
arility values that will minimize contact of water with acid
material resulting in no anticipated impact on the hydrolegic
balance {5/] due to the disturbing of potentially acid forming
material during mining. The test resultg indicated that field
campacticn of acid material to 2 Progtor Gensity that would result
in a hydraulic cenductivity of 5x107°am/sec or less should be the
goal. To achieve the desired differential parmeability around the
peds, the resulting hgd.raulic conductivity around the pods shauld
be greater than lxl0™“em/sec.

(E:"-hu R-lg at itET\ 77-b-5),

As notad abeve, KFO's Maddox found that Rith's TMP lacked the detail
recessary to £ind that regulaticns 30 CFR §42.774,13(¢c) and 30 CFR
942.773.15(¢) had been satisfiad. At the hearing.befora Judge Torbett,
OMRE alse presentad evidence that Rith underestimated the volume of acide
forming material (T, 436-45). Such underestimation caused CSMRE to oon-
clude that Rith's pods would be 56 percent uwndersized and, therefcre,
incapable ¢of housing the toxic material {(Tr. 445-46). 2Additional testimony
was offered by OQYRE that temporary storage of toxic material would be
necessary at certain cuts in the mining plan (Tr. 437-38).

5/ FHydrologic balance” is the relotionship between the quality and
quantity of inflow to, outflow fram, amd storage in a hydrelogic wut such
as a drainage basin, aquifer, soil zane, lake, or reservoir, It encampasses
the guantity and quality relaticnships between precipitatien, runoff,
evapcration, and the change in ground and surface water storage. 30 CFR
78,5,
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Testimony was also received at the hearing in support of Rith's argu-
rent that undue influsnce was brought to bear upen OSHRE by the involve-
ment of the Envircrmental Protecticn Agenxy, various political figures, and
intervencr Save Our CQumberland Mountains, Ine. {(S0OM), in the adninistrative
precess. Judge Terbett found that petiticner had failed to provide sub-
stantial evidence of any undue irfluence in the decisicnmaking process.

Based on our review of the recerd we f£ind that the evidence supports
Judge Torbett's decision that CRRC properly denied Rith's application foxr
permit revisian,

In its statement of reascns on appeal, Rith stresses that ORRE's
concern for the high potential acidity of shales near the Sewanee sea&m is
belied by the fact thar “cduring the entire time Rith minsd the Richland and
Sewance coal seams on the south side of its permit and through the 2-1/2 to
3 years since that portien of this site has been reclaimed there has been
ro acid mine drainage preblem nor any evidence of any acid nine drainage
prablem™ (Statement of Reasans, July 10, 1989, at 18). The potential forp
acid-mine drainage has not developad, Rith contends, becauvse its criginally
approved manner of handling overburden and potentially acid-f
material, as used on the south side of the permit, has worked., Id. at 19,

Rith also contends that COMRE has disregarded its own geclogie conclu-
sians cancerning the impact of mining on groundwater. Even conoeding that
the geochemical data about the overburden ¢f the Sewanae coal seam shows
a greater potential for the develomrent of acid water than first detare
mined, 7/ petiticner states, the conclusions regarding the physical geclogy

£ the site remain unchanged. In $wo anvircnmentsl assessments (EA'S)
srepared by the agency, ane pricr ¢o pormit suspensicn and ¢ne aftsr, CRRE
Cetermined that vertical novement of groundwater was "restricted by an
irpermeable strata ™ Rith netes (Exh. A-5 at B). Quoting from the later EA,
petiticner states,

The low transmissivity of the Pennsylvanian strata results in a
low recharge rate to bedrock aguifers and minimizes or prevents
circulatian ¢f ground water from the site with that in the bedrock
aquifer. Thus, the irpact of the proposed operatian upen underly-
ing Pennsylvanian aquifers would ba small,

* 2 r Purther elevation of iren and manganese concentraticons
because of the proposed mining cperaticn is unlikely since
wnderlying aquifers are protectad fram impact by a layaer of
impermeable shale.

1d. at -9,

7/ As explained infra, Rith's permit application contained gecchemical data
that OSMRE found to be "diametrically opposed” to its own. Testing the
shale 2cnhe abcve the Sewanee coal seam, OSMRE found potential acidity to be
highew (250 percent difference) ani neutralization lower (500 pexcert dif-
forance) (Exa. R=1}. Tnis disparity proveked an investigation by the Ogfice
of the Inspector General, U.8. Departnent of the Intericr, who found no
evidence of fraudulent analysis (Tr. 121),
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cthar harmful infiltraticn to gfm-d-wate.r systems and by maraging
excavations and other disturbances to prevent or control the dis-
charge of pollutants into the ground watar.

L ® " L | ] * *

’
(d) Surface-water protsction.

{1} Surface—water quality shall be protected by hardling
earth materials, ground-water dischayves, and runcff in & manner
that minimizes the formation of acidic ar toxic drainage; pre—
vants, to the axtent possible using the best technology currently
available, additjonal contribution of suspended solids to stream
flow cutside the pexmit area; and otherwise prevents water
pollution., ([Gmphasis supplied.]

Rith argues that the criteria by which a T™™MHP should be judged is not
the apsclute preventicn of leachates cor the absclute prevention of adverse
irpacts, but rather a minimizatien of disturkance to the hydrolegic balance
and no substantial adverse inpact (Statement of Reascns at 24).

Petiticner's first argument, addressing the absance of acid-mine
drainage in the south side of the permit, is answered by the testimeny of
Willis Gainer, (hief, Branch of Scuthem Coal Fields, XKFC., When questicned
whether such drainage would be apparent . if there was a handling problem,
Gainer replied;

A We have seen, in the typical mining situatiens in
Tennessees, where acid problems have developad, It takes two o
three vears following mining, sametimes up to five years, for an
acid seep to develop.

It depends an the rainfall and the saturation process ©f the
backfill how scon it £ills up ard seeps out through the f£ill
itself.

] * w * " * *

* % & Wa believe that there is 2 limited amcunt of toxic
material, acid forming material disturbad on the south side.

Cur geclegists indicated that in same — at least, cne of
them did —- he saw the toxic material actually pinched out above
the coal seam, which would mean a reduced amcunt of toxic matarial
or acid forming material was there to be digturbed,

(T, 174, 2153,

Alfred whitehouse, Deputy Assistant Directar of Program and Technical
Suppart, OSMRE, also testified to the likely effect that drought copditions
had on the scuth dide, ting tiul no discharge had cccurred anywhere from
the site (Tr. 610). The testimony of ‘Gainer and Whitehouse suggest that it
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A careful reading of tha applicable gtatutory and requlatary language
reveals that CRRE is directad o "minimize the disturbances to the pre-
vailing hydrologic balance" by taking a variety of acticns. Cne of these
acticns is "by avoiding acid er other taxic mine drainage.," 30 U,S.C.

§ 1265(R)(10){A) (1982) {emphasis added), Measures of avoidance are set
farth by statute, and the first of these is achieved by "preventing er
reroving water from contact with toxic praducing depesits.” (Amphasis
addad,) Id4. Thus, the statute; as progerly read, rexquires tha agensy to
minimize disturbance to the prevailing hydrologic halance by avelding acid
or toxic mine drainage. Minindzing the contact of water and toxic-preducing
deposits, as argued by petiticner, is not the standard, 3See alse 30 U.S.C.
§ 1265(b)(14)(1982) and B.R. Rep. No., 218, B85th Cang., lst Sess. 114, 174
{18771,

FPetiticner £inds same suppert for its pesiticon in 30 CFR Bl6.41(b) and
{4}, quoted supra, but cverlocks 30 CFR 816,41(f), the regulaticon specifi-
cally addressing acid- ard toxic-forming materials. 7his regulaticn states

in part:

(£} Acid- and toxic~forming materials, (1) Drainage fram acid-
and toxic-forming materials into surface water and ground watar
shall be aveided by--

{i} Identifying and burying and/or treating, when necessary,
materials which may adversely affect water quality, cr be detri~
mental to vegetaticn or to public health and safety if not buried
and/cr treated, and

(i) Storing materials in & manner that will protect surface
watar and ground water by preventing ercsion, the formation of
pellvted runoff, and the infiltration of polluted water.
|Emphasis added, )

Further support for OSMRE's action in this case is set forth in the preamble
to this regulatien, which states in part:

The final rule requires that the drainage fram acid- and
texic-forming material be aveoided by identifying, treating or
burying, and, when necessary, burying and treating such matarialg

fn. 10 {(centinuad)
extent that Rith is asserting that S0(M actad impreperly in doing so, there
is no evidence in the reccrd o support such an assertion., As Willis Cainer
testified;
“Under the public review process, they have the cppartunity to comment.
We are required to take all public caments received into consideration.
"So, fram the standpeint that they have provided camments, & lot of
them in technical areas, we do lock at tham and address them and make sure
'{;hat if a requlaticns [@ic] equira them that the plan covers them."
Tr. 181). -
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By its applicaticn, petiticher sought o revise permit 25823, which was
isgued to Rith an January 3, 1986, for an 89-acre surface ceal mining cpera-
tion in Bledsce County, Tennessee. Shartly after issuance of the permit,
CSMRE suspendad Rith's cperations on a pertian ¢f this permit until Rith had
submnitted and OSMRE had approved an adequate toxic materials handling plan
{TM3P). Rith summitted such a plan as Significant Revigico Ne. 10 en
January 15, 1988, and subsequertly amended it fellowing a series of
technical reviews by OSVRE.

KO denied Rith's applicatien for Significant Revision No. 10 becauge
it found that the applicaticn did not satisfy 30 (FR 942.774.13(¢}. )/ 7This
reculation raquires that an applicatien for permit revigicn dancnstrats,
inter alia, that annlicable requiragments under 30 CFR 942,773,15(¢) "which
are pervinent to the revision® are met, Regulaticn 30 (FR 542.773.15(c)
reciuires that an applicatian affirmatively demonstrats, and the regulatery
authority f£ind, inter alia, that the applicaticn is camplete and accurats
and that reclamaticn, as required by the Act and the regulatory progran,
can be accarplished under the reclamation plan contained in the permit
applicatian. 2/ 1In its decision, dated September 6, 1588, KFC expressly
statad that it could make no such findings.

Irmadiately prior to issuing this decision of September 6, 1988, KFO
had received fran Tare, Inc., petitioner’s consulting enginear, ths lagt of
three responses prepared by Tare, each addressirg a deficiency letter isguad
by X¥0. It was the consensus of the KFO technical review team that Rith
ranained unresponsive to the earlier deficiancies and that its TMHP rormained
a general plan. Jos B. Maddex, Chief, Division of Tennessee Permitting,
KC, testified, "we didn't have the level of detail that we would need in
crder to make that finding {undar 30 CR §42.774.13{c) and 30 CFR
642.773.15(e) 1" {Tr. 568).

The deficiencies that KIQ found to be unaddressed in Rith's TMHP are
set forth in XKFO's final deficiency letter of July 25, 1988 {Exh. R=-15),
The deficiencies focus upon & plan to isclate potentially acidice shales
in pods that would be campacted to minimize infiltraticn (Exh. R-3 at 4},
KFC's letter relied neavily upen a report by the Eastern Field Operations
(EFO) office, CSMRE, and noted the follawing deficiancies, 3/ inter aliz:

Provide a detailed description of the cperaticns plan showing
how the conceptual model can be successfully implerentad during

1/ KFO's decision of Sept. 6, 1988, referred to regulations under the

Tennessee Federal program. See 30 FR Fart 942.
2/ The Act referred to is the Surface Mining Control and Reclamatien Act

of 1977 (84CRA), 30 U,.S.C. § 1201 {1982). Requirerents similar to 30 R

773.15{¢c) are set forth at 30 U.S.C., § 1260 (1982),
3/ Concern was also voiced by the Enviramental Protecticn Agency (EPA),

who cormentad upon the TMHP by letter of Aug, 9, 1588 (Exh. R-18). EPA
explained that its interest was the pretection of surfage water and

-
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Field cbservaticns of the current mine status indicate that a
cerrection of the Sewanse coal seam cTopline an your mining cpara-
ticns map is needed., ¥ ¥ * This Incorrect crepline significantly
affects the volumes of potentially acid forming shale ¥ * *,

Provide a narrative with appropriate cross-raferences that
discusses how the Newton Sandstone will be ramoved and stored; how
the potentially acid-forming materials {4/] will be ramncved and
stered; how the Richland overburdan will e removed and stored and
then replaced to cbtain a positive drain; how the Newton Sardstone
will then ke replaced as an underdrain; how and what material will
be wsed for constructiun of the pads for the placement ¢of tha com-
pactad pods of potentially acid-forming material; how the poten- -
tially acid-fuming material will be placed in pods ard campacted;
and where ard what material will be used far four feet of non=-
toxic and non—canbustible cover, Qut~by-cut descriptions should
be provided * * * aleng with material balances for each type of
Epoil.

(Bd’i. R-15 at 3; 4)-

In its response to XKF0's deficiency letter of July 25, 1988, Rith
acknowledged the presence of approximately 235,000 cubic yards of poten-
tially acid~fauming shale immediately abcowve and below the Sewanes coal
saam {Exh., R-19 at item 67.c)., To prevant the formaticn of acid drainage,
petitioner selected "an isclation and treatment approach. Id., Its ™MD,
responding to KFO's deficiency letter, states in part:

The shale layer under the Newtcn sardstone and apprexdmately
about 3 feet below the Sewanee seam will be ramocved by dozars with
rippers, loaders, trucks or scrapers, This potantially acid forme
ing shale may have to be loosened by careful blasting to facili-
tate handling. The removal of the acid shale shall be accom—
plished in a manner that pramtes break up of the shale into as
fine a particle size as pussible. If the shale is ripped, it is
to be cross ripped and tracked over several times to break the
shale into particles with & maximm size of 4 to 6 inches, If
blasting is necessary, a shot pattern that produces a minimom gize
particle will be utilized. It is recognized that the minimm
sized shale particles produced will pramote campaction to the
desired standard,

4/ "Acid-farming materials" are earth materials that contain sulfide
mineral cr other materials which, if exposed to air, water, cr weathering
processes, will cause acids that may create acid drainags, "Acid drainage”
is water with a pH of less than 6.0 discharged fram active or abandoned
mines and from areas affected by csal mining cperaticns. 30 CFR 710,5,

-
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In his decisian, Judge Torbett found that "the claar weight of the avi~
dence" showed that Rith significantly underestimated the volume of toxic
material cn-site. This fact and the further finding that a plan for tampe~
rary storage was necessary, but lacking, caused Judge Torbett to conclude
that serious doubts existed that Rith could reclaim the site as raguired by
law. The Judge alse concluded that withocut a detailed oparaticnal plan it
would be Lrpossible for CRE to make a rational judgment as t¢ whether Rith
was in fact reclaiming the gites ags required.

Judce Torbett also focused on Rith'a duty to deancnstrata thas itg
cperation was designed to prevent material damage to the hydrologic balance
ocutside the permit area, when considerad with the probable cumulative
impacts of all anticipated coal mining on the hydroloegic balance in the
cumulative lmpact area. 3U CFR 942.773.15(c){5). The Judge uotad frem
James Hughes, a physical scientist erploved by OSMRE, who testifiad that
Significant Revision No. 10 contained data “inadequate to make a camplete
determination of whether the projeosed ocid materials handling plan would
adexpuately protect water qQuality® (Tr. 372).

CEMRE's cancerns focused on the size, compaction, and permeability
of shale particles that would be used to isolata potentially acid-forming
rmaterials fram the Sewanse Conglamerate aquifer below, Specifically, C&MRE
doubted whether a amall encugh particls could be achieved an=site and coo-
pacted to form an impermeable buffer between ths toxic materials and per-

colating growndwater, .. .

Judge Torbett found undisputed the presence of a highly acidic ever-
burden above and below the Sewanee coal seam that Rith intended to mine. 6/
Alsc undisputed, the Judge fourd, was C2RE's evidence of the potential
acidity of the north side of thie minesite. This finding was clear, the
Judge noted, even though Rith arqued that it had mined the Sewanee peam
en the south side without evidence of acid mine drainage,

Recarding Rith's duty to prevent material damage to the hydrelegic
balance, 30 CFR 773.15(c)(5), Judge Terbett swmarized his findings at
page 26 of his decisicn:

The wndersigned finds that the overburden en the north side
of Applicant's permit was undeniably of a highly acidic nature,
Unless Applicant could demcnstrate that the pod concept would
work, there would have been a high prcoability that there would be
acid mine drainage into the Sewanee Conglarnerate aquifar, Given
the inportance of particle size to the issus of parmeability of
the peds, the undersigned finds that [OMRE's] concerns for damage
to the hydrolegy fram Applicant's proposed toxic material handling
plan were legitimate, :

6/ 1In additicn to the Sewanee, Rith intended to mine the Richland coal
s2am,
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Finally, petiticner argues that KO incorrectly requived a plan that
was "dasigried to prevent leachatss [8/] from antering the surface and ground
water® and that low KFO "to make a finding that there will be no
adverse impact to the hydroleogic balance® (Statement of Reascns at 22,
queting fram Exhs. A-2 and A-3 (emphasis adlded by Rith)). 3/ Both SMCRA and
the recuiaticns claarly recognize that the standards & by ¥KFU ara
impogsible of achievement for any ccal mine, Rith contends.

In suppert of this argument, petiticner cites 30 U.S.C. & 1265(b}(1Q)
{l582), which states:

{b) GCeneral performance standards shall be applicable to all
surface cocal mining and reclamaticn ccerations and shall require
the operstion &5 a minimamn to=-

- W 1 4 " L] * *

(10) minimize the disturbances to the prevailing hydrelegic
balance at the mine-site and in ssscoiated offsite areas and to
the quality and quantity of water in gurface and ground water
systams both during and after surface coal mining operaticns and
during reclamstion by-——

(A} avoiding acid or other toxi¢ mine drainaga by such
reasures as, ot not limited to=—

(i) preventing or removing water fram contact with toxic
preducing deposits)

{ii) treating drainage to reduce toxic content which
adversely affects downstream water upen being released to water
COUZE5es ;

(iii} casing, sealing, or ctherwise managing bLereholes,

shafts, and wells and keep acid or other toxic drainage fram
entering ground and surface waters * ¢ #,  [Ewphasig added.]

Petitioner also points to 30 CFR E16.41(p) ard (d), which state:

(b} Ground-water protecticn.

(1) Ground-water quality shall be protected by handling earth
matarials and runcff in a manper that minimizes acidic, taxic, or

g8/ ‘“Leachate" is a liquid that has percclated through seil, rock, or wasta
and has extracted dissolved or suspended materials. 30 R 710.5,.

9/ These exhibits are letters fram XKFO to William Ring of Rith Energy,
Inc., dated June 20 and 27, 1586, respectively.
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jnay be too soon to conclude that petiticner was succesgful in avelding acid
drainage an the socuth side of the papnit, We find that OMRE's concerms are
well fowded., The absence of any present acid mine drainage does not mean
that acid mine drairage will not accur in the future. Morscver, the record
shows that a larger amount of toxic material has been identified ¢n the
north side of the permit area, which is the subject of the revised plan.
Petiticner's first arqument is, accardingly, rajectad,

Rith's sewend argument, i.e., that OMRE's decision contradicts two
pricr EA's regarding the vertical movement of groundwater, is similarly
wipersuasive. When Questionad abcut the eriginal EA, KFC's Maddox testifiaed
that it was based on data submitted by Rith, which data was later determined
to be unrepresentative of the actual geology of the minesite, The effect of
this unrepresentative data "rendered the criginel enwiranmental asseszment
as it relates to the toxic material invalid because it was based
informaticn that was not representative” (Tr. 533-34; see alsg Exh. R-1l),

With respect to the second EA, which Rith currectly notes was lssuad
after its permit was suspernded, Gainer testified that this EA (and
accampanying finding of ne significant impact (FONSI)) addressed enly Rith's
plan to relocate a county raad on the minesita and mine the Richland ccal
seam wnderneath (7r. 224). Maddox agroed, stating that the EA was limitad
to the impacts of relecating the read (TT. 533).

As OSRE examined more cleosely the geology ©f the minesite, its views
of the permeability of rock cverlying the Sewanee Conglamerate aguifer
changed. Thus, James Hughes testified, when asked abcut the shale atratum
immediately above the aguifer, "As far as the wWhitwell Shalae bensath the
Richland coal {is concermed], in the courss of mining [and] blasting that is
necessary during mining we tend to fragture that, and as 2 result that would
facilitate the vertical percolaticn of water through the shale unit
{TT. 947).

Tha testimeny of Maddox and Gainer offers plausible reasons for the
tontradictery conclusions reached by the EA's and KFO's denial of Signif~
icant Revisicn No, 10, Additional testing necessitated by the agency's
inquiry into the permeability of the Whictwell Shale is a further plausible
reascon. OSMRE must be free to© correct stataments in its EA's whan new data
requites it; to do otherwise is to perpetuate aryeyr. Petiticner's showing
of incansistency dees not deronstrate errar in the agency's final coarse of
actian, .

[1] Petitioner's ultimate arsument challanges the standard that CRRE
used in evaluating Rith'asa T™™MHF., As notad above, Rith contends that GSMRE
used too stringent a standard and should instead have sought to minimize
disturbance to the prevailing hydrologic balance, as set forth at 30 U.S.C.
§ 1265({b}(20) {1582) and 30 CFR 816.41(b) and {(d)., 19/ '

10/ In its statanent of reascns at 2, Rith charges that ORMRE adopted such
a standard and requirsd 2 mich more carplex TMHP because of “pressure fram
&MY Wnile it fz.nlear that ROCH cppesead approval of Rith's TP, to the

L] .
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in order to prevent adverse elfects to water quality, to
vegetatdon, or to public health,

See 48 FR 43956, 43379 (Sept. 26, 1983).
Therefore, pursuant to ths authority delegated to tha Beard of Land

Appeals by the Secretary of the Intarior, 43 CFR 4.1, the decisicn of
Aeministrative law Juwige Terbett is affirmed as medifiad. 11/

ﬁdrm.mstrative Judge

I concur:

éfiw,f,b M

Bruce R, Harris
Aiministrative Judge

11/ Judge Torbett incorrectly statad at page 23 of his decisicn that the
burden of persuasion shifted to Rith when OSMRE made out its prima facie
case, Requlation 43 CFR 4,1376 provides that the ultimats burdan of per-
suasicn rests with the applicant for a permit revision, i.e., Rith. The

burden of persuasion does not shift fram party to party. MeCormick on
Evidence § 236 (3d ed. 1984}, The evidenca is such that this errar does
not alter the result in this case; the Juige's decisicon my ba affirmed,

a5 modified {n this regasd,

R
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Qecitober 9, 1990
Stephen T, Keen, Director
Mines and Mineralszs Section
W.,¥, Department of Energy
1615 Washington Steet, ERast
Charleston, W.V., 25311

Dear Mr. Keen,

I received vour tranzmittal of proposed amendments to the ¥W.V,
Surface Mine Regulations (CSR-38-2) on September 24th.

As 1 told Roger Hall in a telephone conversailion early the
following week, due to previous commitments I would be unable to
attend the public hearing on October 10th, but would see that
comments on behalf of the plaintiffs in the Sawve Cur Mountains
lawsult would be submitted before the close of the comment
reriod,

Roager and I also discussed in general terms some of the changes
being proposed, and I expressed my dismay at several of the
sections that seemed to alter language arrived at during the
committee/lawsult/legislative process these past two years,
Roger informed me that this_package incorporated not only OSM
required changes but also some other changes DOE thought were
negded, Perhaps these are the same changes you referred to in
your Memeo of 9/21/90 as ''zome of the existing DOE policies” that
were also incorporated.

As I told Reger on the phone, i DO think a meeting of the
Regulation Committee is in ordéxr, &egpecially in light of the
confusion about many of the changes. Lf there is to be a meeting
on the 24th of October as you indicated in your letter of October

Sth, I will make every effort to attend.

I only regret that we find ourselwves in the same sort of time
crunch that we've experienced these past two years, I don’t
understand why the Regulation Committee wasn’t notified of the
propeosed amendment package until 3 weeks after if was submitted
to the Secretary of State’'s Cffice, but :trust that we can all
work toward an acceptable and timely resolution of these matters.

S?ncerely, .
(it TIG e,

Cindy Rank, President

WWerking smce 1967 for the conservanan and wise managentsrt of Wesi WVirgnia'.s naturai rescurdes
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¥y Depariment of Energy

0T 16 %L
Cission of Mines and Minerals

Octcber 18, 19950

Mr. Steve Keen

West Virginia Department of Energy
1615 Washington Street, East
Charleston, WV 25311

Dear Mr. Keen:

As a supplement to comments on the proposed West Virginia
Surface Mining Reclamation Regulations that will be filed by the
attorneys for the National Wildlife Federation and other
conservation organizations, I respectfully submit the following:

The proposed definition of Historic Lands at Section 2.53 on
Page 12 is different and less stringent than the federal
definition at 30 C.F.R. § 762.5. West Virginia's definition
provides an example of sites “hav1ng cultural significance to
native Americans; or regligious significance to religious
groups..." These examples are more restrictive than the examples
provided in the federal regulations that include "properties
having religiocus or cultural significance te Native Americans gr
religious groups..." {(emphasis added)

We recommend that the proposed state definition be changed
to agree with the federal regulations. Because changes have been
made over the course of the past three or so sets of regulations
that affect the protectiocn afforded historic areas, we recommend
that the West Virginia DOE consult with representatives of the
West Virginla Department of History, particulary their
archeclogist, historian, architectural historian, and
preservation officer, and West Virginia preservation aCthltlStS
to draft regulations and

Printad on Recyeled Paper
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Mr. Seve Xeen
October 18, 1990
Page 2 of 2

policies that will protect West Virginia's rich cultural
resources.

Sincerely, _

R —— R -
F ) ’\.’.‘

W. E. Deegans\
Ceoordinator,
Surface Mining Project

co: Larry W, George, Commissioner
James Rlankenship, Jr., OSM
James Blcemker, Dept. of History and Culture
Elizabeth Merritt, National Trust for Historic Preservation




Chairman. Richard Trumka
Vice Chairman: Cecil Roberis
Secretary - Treasurer: John J. Banovic

TO: Commissioner, WV Department of Energy
TN P

FROM: Mike Burdissﬂx¢p£5uﬁéha

DATE: October 10, 19390

RE: PROPOSED CHANGES TO THE WEST VIRGINIA SURFACE MINING
AND RECLAMATION REGULATIONS (CSE-38-2)

Please be advised that the United Mine Workers of
America is quite concerned over the proposed regulations that
were received September 24th from Steve King.

Once again, we f£ind ourselves asking the question of
why language contained within the regulations have been
capriciously and arbitrarily changed without consultation
with your staff.

On pages 14 and 15 .there has bheen word omissions and
work changes. On page 66 the scope and intent of this
section has been totally rewritten.

I raise these points because the specific areas were
agreed to and inserted into the last set of legislative rules
submitted after the 198% Legislative Session.

Because these changes have been found through the
argus task of a comparative analysis of previous propeosed
rules and adopted rules, it beygs the question of determining
whom has the task of capricicusly and arbitrarily changing
the language that has been agreed to in a fair and eguitable
manner. -t S o

The United Mine Workers feels that it is a duty and a
responsibility of this department, to the legislators and to
the citizens of this state to mandate a comparative sheet to
be presented as to who recommended the changes, whether it be
08M, Departmental, Coal Companies or Union.

We find it again totally unexceptable that the
Legislative Rule Making Committee, the citizens, the
companies and the Union are faced with a 262 pages of
regulations without a synopsis of the proposed changes.

‘Z

Coal Miners Political Action Committee

Charleston, W. Va. 25304 4500 MacCorkle Ave., 8. E. {304) 925-68977

925-8978




o
R S .
{ e

. 71 4
COCMPAL e OF
P

v, Coal Miners Political Action Committee
® Charleston, W. Va. 25304 4500 MacCorkle Ave., . E. RECEWED 77

WY Departrient o SE2§978
T 19 §C

Chairman: Richard Trumka : Cor e Division of Mines and Minerzs

Vico Chairman: Cecii Robarts T o 8 a2

Secretary - Treasurer: JohndJ. Banevic o
COMtrr o mmm e

ST e - Pl

S e PR % -

G

! ;
el

October 17, 1990

Mr. Larry George, Commissioner
W.Va. Department of Energy

1615 Washington Street, East
Charleston, West Virginia 25311

Dear Commissioner George:

My review of the proposed DOE regulations have revealed
. approximately 107 changes from existing language. I have
enclosed a copy of each change for yvour convenience. Please
provide me with a detailed explanation as to the purpose and
effect of each of these changes.

Very truly yours,

Michael P. Burdiss
Staff Coordinator
West Virginia COMPAC

MPB:kd
Enclosure oo

cc: Bill Samuels
Matt Miller




Page
NG .

10
10

12

14

i5

16
25

25-26

27
27
30

31

WEST VIRGINTA SURFACE MINING REGULATIONS

Section

1.2 (b)

1.2{c) (4Q)

3.2(b) (11) (12)

PROPOSED CHANGES

cComment
Deleted. Was this an OSM
recommendation?
New sections. Are these 0OSM or DOE?

New abandoned site. Is this osM
or DOE?

New language OSM or DOE?

Bench Contrecl System language
stricken. New language added.

Downslope. Is this 0SM or DOE?
Is change OSM cor DOE?

Dropped language. Is this 0SM or
DOE?

New language. OSM or DOE?

‘Dropped language. Is new language

O0SM or DOE?
New language. ©OSM or DOE?
New language. OSM or DOE?

Language stricken and added. ©OSM or
DCE?

3.2(b) (12) (B) (iii) Language changed.

3.2(b) (13) (E)
3.4(d) (7)

3.4(d) (18)

Language added. O0OSM or DOE?
Dropped language. OSM or DOE?

New language. OSM or DOE?



Page
No.

32

36

36

37

37

37

41

44

44

44

47

47

49

54

55

58

&0

60

61

61

65

Section

3.4 (dy (22),(23),(24)

3-4(k) (1)
3.7(a)

3.7(b) (¢4)

" 3.7(b) (5)

3.7 (b) (6)
3.12(a) (5)
3.14(a)

3.14(a) (3)
3.14 (b) (2)

3.14 (k) (15)

3.14(b) (15) (E)

3.16(a) (2)
3.22(b) (2)

2.22

—
Q

) (2)
3.23(b)
3.25(a) (2)

3.25(a}) (2)

3.25(4)

3.26

3.27(b)

Comment

An amendment which would add
the applicant shall submit a plan for
the top soll storage area.

New language
Dropped language. O0SM or DOE?
Dropped language. OSM or DOE?
New language. ©OSM or DOE?
New language. O©OSM or DOE?

New letter & change of letter?
New language.

Propped language.

Deletion of: (1) and.

New language.

New language.

Dropped language.

Word change.

Word change.

Word change.

Section dropped, sub-section marked
as new.

{e) and (d4) omitted "obtained" and
"coverage". (b) added.

‘Agreement dropped - new language in

sub-section 2-3.

New language.




Page
No.

66

67

68

68=-69

69-70

70

71

71

77

77

81-86

97

99

100

106

109

114

114

114-115

115

115

115

Section

3.27(b) (2) (<)
3.28(c)
3.28(c)
3.29(c)(1)=-(7)
3.29(4)(1)~(9)
3.29(4)
3.30(c)
3.31(b)
3.32(h) (1)

3.32(h) (2)

6.3 (b)
6.5 (m)

6.6

6.6(a) (1)~(3)
6.6 (a) (4)

6.6(b)

‘6.8 (a)

Comment

Dropped language.

(&) (B) {C) (D) new language.

(D) (E) new language.

New language.

New language.

(A} (B} &(C) () new language.

New language.

0ld language totally eliminated.
Deieted "and (4)".

Deleted '"(p) and (4)"

Total drop of 4.1; 4.2; 4.3; 4.4;
4.5; 4.6; 4.7; 4.8; 4.9; 4.10;
4.117 4.12; 4.13; and 4.14.

New language and "or" dropped.
New language.

Rewrite of Sediment Control.
Rewrite of Permanent Impoundments.
Rewrite of subsection (b).

New language.

New language,

Deleted language.

Deleted and new language.
Deleted and new language.

Deleted language.



Page )

No. Section Comment

i2¢ g8.1(e) (1) New language.

i26 9.3(b) New language.

126 9.3 (b) Deleted language.

136 "11.1(a) Deleted and new language.
152 12.2(c) {4) (A)&(B) New language.

156 13.1 New” landuage.

158 13.1{c) (86) New language.

i58 13.2 Deleted and new language.
160 13.2(4) New language.

162 13.4(a) New reference.

172 14.5(g) New reference.

172 14.5(h) New language.

174 14.8(2) New language.

176 14.8(G) &(H) New language.

176 14.8(5) Deleted and new language.
131 14.11 (&) Peleted and new language.
182 14.12(a){6) (A} New language.

182 14.12(a) (&) {(B) Sub-section renamed.

184 14.14(b) (4) New sub-section (4) (aA)-(D)
188 14.14(e) (2) Dropped language.,

i3s3 14.14 () (4) (A)&(B) New language.

139 14.14(e) (8) New language.

191 14.14(F) (B) New language.




Page
No.

le2
192-193
193
193
193-19%4
1398
205
208
224
225
226
230
232
233
233-234
234
235-235
236
237-240
245
248
250
254

256

Section Comment

14.14(g) (1) (B} Deleted and new language.

14.14(g) (6) New language.
14.14 (g} (7) Deleted language.
14.14(g) (8) Deleted and new language.

14.14(g) (11)&(12) New subsections.

14,17 New language.

16.2(c) (2) Deleted language.

17.4(n) Deleted and new language.
20.1(a) (3) Deleted and new language.

20.1(a) (6) (A)&(B) New language.

20.2(a) Deleted and new language.
20.4(b) Deleted and new language.
20.4(3) Deleted and new language.
20.5(a) Deleted language.

20.5(b) New language.

20.6(a)&(b) New language.

20.6(c),(d),{e) Deleted and new language.
20.6 (k) Deleted language.

20.7(a), (b),(c),{e) Deleted and new language.

22.2 New language.
22.3(1) New language.
22.3(p) Deleted language.
22.4(E) (1) Deleted language.

22.4(3) Deleted subsection.




l\

REGISTRATION FOR PUBLIC HEARINGS
WEST VIRGINIA DEPARTMENT OF ENERGY

—

2/7 Vi ,,_.‘__ /N/ vl r: :;\.L\ _a )\
T

_&, € ey 14 T.,_ t | \.‘,)mﬁ.,.\u

(Sl 15-1 Date: ()¢

Meeting:  \W\\ N r S5 (N «K Ll e
::::::::::::: ,wrlrcr:L1||Y~:ﬁiwmszxi|.i|}| _— e e e e —aim ———
Name Address Representing
i XXXKXXAXXXX PLEASE PRINT OR WRITE PLAINLY ) 9.9.9.9.9.9.99.999.9.4
R VTR A I L R R A A T T (o e £
»ﬁ t e T \R;:\ 2 .ﬁro_ uwcw f217, ,__h?_i_..«\k rc;\ ‘._,VQ?.\_&_.\ﬁm bt\ ﬁ.u_:.\u
4 :.n:;ur\ (\ ’ ’ ~ "
U0 oy e =
VAU | PR “ e
Tanttny PRy e Yax 941 Kiwawe oy L TR-SsTR1. ARL of, Pae pr i,
ot _ 2y N_.lw\ " L m\,: ? LV A e T mm.\,.‘:
N P T Y 7Y L \:& wo. NS5 Challofon (el Vv O I el e s
| T?:ﬁ %.xo €, _.__ _ hodl, 0 __% _L.{ L% \:_ncsf ﬂ?iré.\_ﬁ .
A, Iy * y > e b,
TV Meck oS eshea e SE £ poi”
A W< [/ J:xv_ . mx\ S s
(. o I, _2\ N Pt /69 Chdnae (e U.Dwm .:w:mrc\,w \Rx:&w h
o i de LA K .w@ VIR LIS AR N\\S\r s YWD IRV fk
N ST [ X0l i? nin Ll L7 EIH-
fishe Koo 512 \:nm cxzee Hye YL m\%iﬁ Medo|  bpdis
’. , e 0’
i deoioe O g aiaamand et (o g o A Lonlwen Toee Co
DNt s \m; [es Lot Mnenis ST7Chaafoged 1)) 25301 [EPYA
e, OquWw b2t Kmanthe B F_Cloclal OXemir | vm2d
\»: 14 \r/ S ey oS S50 m@i;\ﬂﬁ Y %\4/ J S 2oy (o b oy A3 T
e e ..iz R




Chairman: Richard Trumka
Vice Chairman: Cecil Roberts
Secretary - Treasurer: John J. Banovie

TO: Commissicner, WV Department of Energy
Lo .

FROM: Mike Burdiss\{¢mggyuj¢m

DATE: Octcher 10, 1990

RE: PROPOSED CHANGES TO THE WEST VIRGINIA SURFACE MINING
AND RECLAMATION REGULATIONS (CSE-38-2)

Please be advised that the United Mine Workers of
America is quite concerned over the proposed regulations that
were received September 24th from Steve King.

Once again, we find ourselves asking the question of
why language contained within the regulations have been
capriciocusly and arbitrarily changed without consultation
with your staff. ' C e - .

On pages 14 and 15 there has been word omissions and
work changes. On page 66 the scope and intent of this
section has 'been totally rewritten.

I raise these points because the specific areas were
agreed to and inserted into the last set of legislative rules
submitted after the 1989 Legislative Sessicn.

Because these changes have been found through the
argus task of & comparative analysis of previous proposed
rules and adopted rules, it begs the questicn of determining
whom has the task of capriciously and arbitrarily changing
the language that has been agreed to in a fair and equitable
manner.

The United Mine Workers feels that it is a duty and a
responsibility of this department, to the legislators and to
the citizens of this stats to mandate a comparative sheet to
be presented as to who recommended the changes, whether it be
0SM, Departmental, Coal Companies or Union.

We find it agailn totally unexceptable that the
Legislative Rule Making Committee, the citizens, the
companies and the Union are faced with a 262 pages of
regulations without a synopsis of the proposed changes.

Coal Miners Political Action Committee

Charleston, W. Va. 25304 4800 MacCorkie Ave. S. E. (304) 925-6877

925-8878
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Cyprus Kanawha Corperation
Past Office Box 130

GYP Ru S g{cgz.iifzbig?\gv 25139

Kanawha Corporation

Qctober 10, 13%9%0

Stephen C. Keen

Director, Mines & Minerals

West Virginia Depariment of Energy
1615 Washington Street, East
Charleston, WV 25311

Re: Proposed Surface Mining Reclamation Regulations Amendments

Gentlemen:

The following comments are offered for consideration during the Public Hearing
onn Proposed Rule Amendments to the West Virginia Surface Mining Reclamation
Regulations:

Page 16, 2.96 Prospecting: As currently defined, a prospecting permit would be
required to gather baseline data. This requirement would further increase the
time and paperwork required to obtain a mining permit. The revision may create
a Catch 22 type conflict with Sections 13.1(a), (12.13}) and 13.1(c}{6) by
requiring a permit to collect data that is required to obtain the peramit in
question. The definition should not include the gathering of environmental data.

Page 36, 3.7 Disposal of Excess Spoil: Why are alternative designs being deleted
from this section? ¥We interpret 816.71 (e){2) of the Federal Regulation to allow
alternative designs.

Page 66 {(c) permit revisions: Compared with Page 115, 774.11 of the federal
regulations, the Commissioner could require revisions tc permits at any time.
We suggest that the statement be reworded to correspond with the federal regs.

Page 92, 2-4 Haulageways or Access Roads (7)}{(b): Compared with Federal
regulations 817.150 and 817.151, Pages 250 and 251, the state regs are
excessively harsh., Federal regulations do not require sediment contrel for
primary or secondary roads. To our knowledge Kentucky, Celorado, nor Utah require
sediment control structures for their roadways. We recommend that this
requirement be deleted to become consistent with federal regulations and less
onerous to West Virginia operations.

Page 100, 5.4 Sediment Control (4): Compared with Page 198, 816.46 (b){B8){A) of
the Federal Regulations, WV regulations are more stringent by specifically
requiring 0.123 ac-ft for each acre disturbed. Suggest that the reg be reworded
to state "... adequate sediment veolume."



(A%

Paze

Page 104 (e} Inspections: Compare with Page 197 616.49 Impoundments of the
Federal Regs. The federal regs definition of impoundments pertaining to the
requirements of this sections refers to the MSHA definitien of impoundment,
77.218(a), 5’ of embankment and 20 ac-ft of storage or a 20’ embankment. The
state’s requirement would require inspection and certification of all sediment
structures. We recommend that impoundments be defined in this section similar
to the MSHA definition and that sediment control structures be deleted from the
certification requirement. '

Page 192 (B) " ... and will not degrade into soil material." This statement is
not consistent with the definition. Further, 0SM has concluded that particle size
is not an indication of durability or lack of durabilitv. Recommend that the
phrase be struck or reworded. .

Page 189, 191, 182 " ... all organic material both above ground and below the
ground be removed.": Compare with 818,71 of the federal reszulations. Federal regs
do not explicitly require removal of organic material below ground. We request
that provisions be made allowing interpretation and recommendations of the
specific sites by a qualified personnel.

Page 233, 20.5 Civil Penalties Determinations (a) "... beginning with the date
of violation ...": Compare with Page 289, 845.15 of the federal regulations and

1 L1}

revise to match their wording, "... date of issuance ...".

Cyprus Kanawha encourages and concurs with the proposed amendments to the West
Virginia program that will satisfy and emulate federal regquirements. However,
we strongly disagree with gmeasures that are more restrictive than federal
standards. We believe that such requirements are detrimental to the industry and
to the State of West Virginia,

Respectfully,

W ;fér e

A
Richard R. Usery
Manager Technical Services
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October 10, 1880

Mr. Stephen C. Keen, Director
Division of Mines & Minerals

WV Department of Energy

1615 Washington Street, East
Charleston, West Virginia 25311

Dear Director Keen:

I am pleased to appear before the Department of Energy
today on behalf of the 350 member companies of the
Association, as well as those companies which are members of
the WV Coal Association. Today's testimony will be
incorporated into our written comments which will be
submitted to you on PFriday, October 12, 1990.

While these comments are specifically directed to the
proposed regulations received on September 10, 1990, the
Associations feel strongly that review and discussion of
these issues must continue beyond today. Many of the matters
addressed in these proposals, as well as existing
regulations, are so complex and technically oriented that a
short verbal discussion or hearing is not adeguate to insure
their practical effectiveness, from either an enforcement
standpoint or an industry perspective. Justification and
proof of relliability for practices being currently used in
the mining industry are on gocing among member companies’
operations. Each day brings new evidence that successful
coal mining and effective environmental protection are only
possible when the text of regulations is tailored to such
proven practices, as opposed to attempting the reverse =--
making operations fit the words!

Benjamin C. Graans
Prasidan:

Willlam 8. Ranay
Vice-President

OFF!CERS MEMBERS
R drin . J. W. Anderson—Princeten J. H. Harless—Gilpert R. L. Raines—Bluefleld
Kagg;ﬁ:ﬂgn Woodring nggll:?efarf%p” T. J. Brisky—Eighty-Four, PA D. E. Huiiman—Bridgeport L. A. Strsals—M1. Storm
J. R. Bryan—Labanon, VA J. E. Hull—Charleston J. G, Wlilamson—Charlaston
R. Donald Cussins Gerald W, Ramsburg D. P. Cartwright—Naugatuck P. F. Hutchins=Celumbus, 04 G. 0. Woodward—Morgantown
First Vice-Chairman Treasurer 4, M, Compton—Clarksburg T. W. Rylton—Seckley S, R. Young, Hl—Gilgen
B. H. Daud—Yeiyn €. T. Jones—Charleston HONORARY MEMBERS
James J, LaRosa Edward F. Surgeon g g Dearth, Jr.—Bridgencn 4. €. Justies—Beckiey C. E. Compton—Clarksburg
Secong Vice-Chairman'  Chairman-Asseciate Olvision [, ®. Donell—Weirton R, G, Lockard—westan L. W. Hamiiton, Jr.—Hansford )
J.Jd. Faltis—Morgantown J. W. Mullap—Bluefiels F. B. Nutter, Sr.—Pompang Beach -

P. C. Graney, [ll—Charlestan



Mr. Stephen C. EKeen
Cctober 10, 19390
Page Two

In the text of our recommendations and comments you will
find a number of guestions regarding the basis for specific
changes to the regulations. We feel answers to such
inquiries are deserved and impecrtant. We have also included

recommended language changes for some proposed or existing
rules. - _ -

Should you have any guestions regarding these comments,
please do not hesitate to notify me immediately.

Respectfully submitted,

Cr

Benjamin C. Greene
President

attachments



HOBET MINING, INC.

P 0O BOX 305 L MADISQON, WEST VIRGINIA 25130 . PHONE (304) 3€9.6780C

Cctober 16, 19%0

RECEIVED

WV Department of Energy
T 19 90

Division of Mires and Minerals

Mr. Steve Keen, Director
Mines and Minerals Section
WV Division of Energy

1615 Washington Street, East
Charleston, WV 25311

Dear Steve:

Pleaze find enclosed comments on the September 7, 1990
and Cctober 8, 19%0 proposed draft for the WV Surface Mining
Reclamation Regulations (CSR-38-2). Also attached on the
behalf of Hobet are comments by Dirk Casagrande of Casagrande
Consultants. Hobet wishes to reserve the right to elaborate
on or add clarification on the proposed draft regulations as
the development progresses.

Again, Hobet welcomes the opportunity to provide
comments on the WV Surface Mining Regulations. Should you
have any questions, please advise.

Sincnszrely,/fi:7

James E. Ratclif,
Mine Engineer

ag

Enclosure



COMMENTS ON PROPOSED SEPTEMBER 7, 1990 DOE REGULATION CHANGES

2.15 ol

Bench Control System is a sediment control system above the
projected outcrop of the mining area, as opposed to sediment
structures in the wvalley flcors. By defining "on the mining
bench", does this mean on the cocal pavenment. This c¢ould cause
toxicity problems in some cases. If not, what 1s an acceptable
thickness of cover. On some mountainteop mining operations, there
may be several feet to 100 feet of backstack material above the
nmining bench (i.e. coal pavement) where some sediment or bench
control devices may be placed.

Possibly change Yon mining bench" to "on or above the mnining
bench".

2.9 -

Due to the long permitting process and backlog common to DOE for
the past 3 years, it is recocmmended that this language be changed
to ‘'Vexcept where inactive status has been applied for or
granted....

2.96 -

There is a problem with appliving the 0SM definition while the WV
prospect permitting process is much more stringent than O0SM.
Therefore, WV should modify the prospect permitting process to
meet the language of OSM. It was never the intent of the Act to
require a permit be cobtained to gather environmental data.

3.2(a)

Due to the delay 1in the DOE permitting process, it is
inconceivable that an approval must be obtained due to constant

changes (i.e. corrections) or diligent pursuit. WV has severely
complicated the process and are backlogged to the point of
standstill. Perhaps WV DOE should adhere to the O0SM reg

774.13(b) (1) as to the establishment of a time pericd for review
of permits.

3.2(b)}(11)

How and where is this required by 0SM regulations.
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3.4(d)(24)

Where is this required by 0SM regs. Regquirement is very vague -
please for the record discuss as to the need, basis and
application of this request.

3.6(k)

Is DOE regulating fugitive dust and what are the standards.
Please indicate comparison language in 0SM regulations.

3.6{(1)

WV DOE needs to adopt the 0SM regs 816.101 for backfilling and
grading. WV has failed to update its long standing time and
distance requirements, which were derived from small contour
haulback operations. Is DOE aware there are several large

dragline operations operating in Wv.

This current proposed change must indicate that a general
conceptual plan be included to obtain approval. Is this for the
variance of time and distance reguirements and should it not be in
accordance with 14.12.

To reguire a specific cut seguence and timing (schedule) is not
rational for a large operation where the plan could change from
day to davy.

What is the reason for these reguirements.
3.7(a)

Why does WV DOE want to reguire stringent engineering
certifications of DOE designs. Since DOE is designing these fills
why require an engineer to certify the design, it is not the
engineers design it is DOE’s.

DOE is not allowing engineers to be engineers. Deviations in a
pernit from the cook book criteria established in the regulations
should be approved using prudent engineering techniques.

3.7.(b){(6) T

Upon what criteria will the commissioner review and approve or
disapprove an engineers certification. Does this have basis in
the act or the current federal regulations. What will be

expertise and credentials of +the individuals approving or
disapproving an RPE’s certification.

3.14(a)

This 1is not a current ASTM standard. A majority of European
countries have removed coal refuse and utilized the material for
making concrete and cinder blocks. How will this effect the

opportunity to pursue this new technology in recycling of
materials.
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Page 62 - 3.14{(b)(15)

Define baseline water guality as prior to reprocessing not prior
to the original waste pile construction.

3.25(¢)¥(2)

Is advertisement of this consistent with the act and current
federal regulations - please site language. What is purpose of
this?

3.25(c)(3)

Is this consistent with current federal regulations, please site
language. : _

3.25(4)

In sections above there is reference made to contractors. Define
what constitutes a subcontractor and why this is used instead of
contractor. ; . - o

3.25(e)

Please define the intent of this paragraph and site reference in
the current federal regulations. Does this mean that if an
operator who sales an operation is still liable for the violation
(s) which existed at the time of the sale. Will this be applied
to past operations that were sold prior to this regulation change.

3.27(b)

If no update is required of the PHC or CHIA, 1s this one of the
tests for determining a non-significant nature.

Page 66 3.27(c¢c)

Why was this provision changed to exclude the necessity to assure
protection of environment or public health and safety, is this not
a concern anymore? _

This is a very broad statement, open for several interpretations.
What is comparison language in the current federal regulations?

3.29(c)

There is no mention of a wvarlance from AOC nor from
Contemporaneous Reclamation stated here for surface mines where no
underground mining is anticipated. Is this exclusion of surface
mines consistent with the federal regulations and if so, site
regs.
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3.30

There should be a statement that no permit is reguired if no ceoal
is encountered or removed. How would other construction be
defined and applied to a coal company doing community development,
building a road or reconstructing a wildlife habitat and etc....

4.1(1)

Iitems i, ii and 1ii should be followed by the conjunction "and".
How will this effect the thousands of existing access roads which
are used for monitoring and maintaining sediment ponds and deep
mine airway openings.

4.2

Where 1s the comparison language in the current federal regs for
this - please site reds section.

4.,2(8)

Roadway baselines are not normally set in the center - at times it
can cause difficulty in maintain construction control. Off set
baselines and flagging should be understood as ©possible
consideraticns.

4.5 B - -

Requires sediment control for infreguently used access roads.
This regquirement is an example of overkill on these types of
roads. Please site comparison federal regulation.

4.8(b)

WV has long demcnstrated the possible attributes of using 80 cubic
feet sumps on haulroads. What does the current federal
regulations reguire for design of sediment structures. "“SEDIMOT"
and "SED-CAD" are approved in other states and should be allowed
in WV without any specific approval from commissiocner.

4.13

Why would infrequently used accéss roads need to be certified
especially if existing - What would the RPE be certifying.

In large surface operaticons, roads are constructed in large
segments. Why would regquirements be placed on the lengths of
sections to be certified.
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4.7(a)(2)(D) Page 91
Why reguire 1 foot of cover or 1/2 the culvert diameter for road
culverts. What 1if thick wall pipe culverts are used. Is this

congistent with Fed Regs - please site compariscn language -
change to or other acceptable design.

4.11{a)(2) Page 94

What 1s reguirements in subsections 5.4 and 5.5 that would be
applicable to this section.

There is no comparison language for 780.37{(c) iIn OSM federal regs.
The requirement for 1.3 factor of safety has the potential to
eliminate haulroads in steep slope areas.

4.11(a)(3)

Who will make this determination. Does management have the
opportunity to consider the cost in location of the primary road.
4.,11(c)

What is the practical application of this regquirement. What about
the considerations that management has for road surface material.
The Regulatory 2authority has no purpose involving itself in this
area of mine management.

5.4(b)(11)

It is not practical to reguire a dissipator or to prevent
enlargement of stream channels when you have a 10 ft. wide exit
channel discharging into 3 ft. wide strean. You may minimize
this effect but you will not prevent it.

5.4(b)(12)

Define stable and how this requirement would be applied. What is
comparison OSM reg.
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5.4(¢c) (1)
Non-erodable is not defined in these regulations. Is is correct

to assume that grass channels or rock rip-rapped channels with
design flow velocities are adeguate to prevent erosicn.

5.5(e)
How can the WV DOE enforce or reguire inspection of a pond which
is privately owned. What is comparison 0OSM reg cite.

6.3(a)

What if permit has no blasting assocciated with the operation.
What 1s basis for eliminating drainage structures, haulrcads, or
access roads from this provision of the regulations.

11.1(a)

Under this provision, would an operator be required to maintain a
liability policy past the release of the permit.

12.2(c)(4)

What is the basis of this change - is it consistent with federal
regulations, if so cite.

12.2(c){4) (b}

Change treatment facility to chemical treatment so as to be
consistent with (c)}(4) above.

13.2(43)

Cite comparative federal language. Recommend addition of "if
known or within pernit area".

14.8(a)(2)

Cite comparative 0SM federal regulation.

This is not clear that it only applies to storage of or placement
of spoil on existing benches.
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14.8(a)(2)(e)(111)

This is not consistent with current federal regulations. Also
that minimal amount of +topsecil that may be encountered can be
considered in the 20% of material.. '

14.8(a)(5)

Please cite comparative language - 0SM federal language that
prohibits wood material in the backfill.
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id4.12(a){s&) Page 182

What 1s comparison federal language. How 1s this change necessary
from current regulations. ’

14.14(b)(4) Page 184

Is this consistent with 0SM Regs, if so, cite. Why would DOE
mandate certification forms.

14.14.(b)(4)(D) Page 184

Why are sediment control certifications included under Excess
Spoil Disposal.

14.14(e)(A) Page 1387

What is definition of stablllzed. Does this section apply to
Durable Rockfill. : .

If these are conventional fills with designed underdrains, why
reguire that organic material be removed below surface. What is
DOE definition of organic material. Is DOE regquired to adopt O0SM
policies or regulations.

14.14(g) (1) (B) Page 192

Durable rock - will not degrade to sc¢il material. Webster’s
"degrade" - to wear down by erosion -~ you have wind and water,
which is intended? Does DOE realize that gravel and sand are
durable rock and alsc soil materials.

14.14(g)(86) Page 192

Organic material was not intended by original ©OSM testimeony to
include soils. This 1s not consistent with stability concerns.
The WV Department of Highways does not reguire this. Please cite
comparison 0OSM language. Alsoc attached is testimony from original
expert upon which current federal language is based.
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14.14(g)(8) Page 193

Stabilized should be changed to designed anticipated flows (i.e.
velocities). Rock riprap should be defined as a stabilizing
technique. -

Add "adverse" to water infiltration. Some infiltration can be
expected and impossible to prevent.

14.14(g)(11) Page 193 - B}

This regulation is not clear. Please define intent and purpose.
Is it correct that sediment removal performance is allowed and
accepted by use of durable rockfills. cCan this treatment capacity
be considered in the sediment control design.

14.14(g)(12) Page 193

What is comparative federal regulations. Scils could be included
in critical zones if considered in the design.

Define non-coal wastes

14.17 Page 198

What are standards for fugitive dust - what 1is comparative 0OSM
language - Is this not already regulated by the APCC.

20.5(¢c) Page 233

This must be changed to the date of issuance of NOV. How can you
ascertain when the violation occurred.

20.5(¢) Page 234

Please define initial inspection of a NOV,.

20.6(d4) Page 235

Please cite comparative federal regulations.




CASACGRANDE CONSULTANTS FOUNDATIONS & EARTHWORKS

40 Massachusetts Avenue, Arlington, Massachusetts 021748621 Tel. {617) 648-3630

Qctober 18, 1990

Hckbet Mining Co.
P.C. Box 305 } :
Madison, W.Va. 25130

Attention: Mr. James Ratcliff

RE: W.Va. DOE Regulations Concerning
Durable Rock Spoil Valley Fills

Dear Mr. Ratcliff:

I confirm herewith and supplement some of the preliminary
comments I provided during my visit to your offices on October
9-10, 1990. The comments concern items contained in Title 38,
Series 2 of the West Virginia Surface Mining and Reclaim
Regulations, submitted by the Department ¢f Energy for
comments on September 21, 1990.

The intent of this letter is not to present an in-depth
evaluation of the regulations from an engineering standpoint,
but rather to address those items that are vague or
unnecessarily restrictive from the standpoint of constructing
safe "durable rock £ills".

DEFINITION OF "DURABLE ROCK"

The definition of durable rock is given on p.192 of the
proposed Regulations as rock that

“...shall not consist of acid=-producing or toxic-forming
material, will not slake in water, and will not degrade
to soil material,”

The last stipulation is a suggested addition to the
existing regulations. It is not clear what the DOE had in
mind when it included this restriction. The term "degrade”

- has the following definitions, as pertaining toc the breakdown
of material:

Webster's New Collegiate Dictionary, 8th Ed.:
'~ degrade \ ..3 : to impair in respect to some physical
‘ property 4 : to wear down by ercsion 5 : to reduce
. the complexity of (a2 chemical compound) : DECOMPOSE

4“9




Hobet Mining Co. -2 - October 18, 1980

Glossary of Selected Geologic Terms, W.L.Stockes and
D.J.Varnes: '
degrade, v. To wear down by erosion, especially through
stream action.

In the geoclogic sense, the term "degrade" or
"degradation" clearly means the decrease in particle size or
removal of material by erosion. Since there will be no
wearing down of particles by ercsion on the interior of a rock
£il1l, the use of this term is inappropriate.

Many shales will gradually break down inte smaller
particles when left exposed to the elements for extended
periods. Freeze-thaw cycles are particularly destructive; but
also the eyclic heating and cooling during summer months, and
wetting-drying due to precipitation can gradually break down
weakly cemented shales. Such weathering can develcp along the
face of a dumped durable rock £ill under active construction,
but not to any noticeable degree because of the relatively
brief time for which material is left exposed. On the
interior of a £ill, however, it must be emphasized that
weathering does not cccur below the limit of frost
penetration.

If construction of a £fill is interrupted for any
considerable lengtn of time, surface and near-surface shale
particles may break down into smaller particles by weathering.
Cemented shales would to a large degree retain their granular
nature, even if weathered into sand-size particles. If the
material in such a weathered zone develops a lower strength
than the rock on the interior of the £ill, the conseguence may
be a temporary adjustment of the angle of repcocse as additional
spoil is dumped.

Indurated clay (scmetimes called claystone, clay rock or
clay shale), on the other hand, is an uncemented material that
is subject to disintegration into smaller particles and into
clay soil by slaking. This process develops due to an
internal build-up of compressive stresses as an air-dried
particle of the material i{s immersed in water or is merely
wetted. Because this type of rock is relatively weak, it can
break down into small particles already during blasting and
excavation of the coal coverburden. This increases the
potential for further disintegration by slaking, and depending
on the rate of £ill construction and weather conditions, a
significant fracticon of the particles could slake by the time
they get buried in the £fill,.



. Hoket Mining Co. -3 - October 18, 1990

In 2ost instances, 2 simple slake test would be adequate
tc determine what fraction <of the coal overburden consists of
non-dura®ble rock. This test would be acceptable even to
ensure the durability of materials placed for an internal
drainage system, including filters. There is no need for
tests to determine whether a rock to be placed on the interior
of a fill is resistant to other disintegration, decomposition
or erosion processes. Rock that is to be used for riprap or
for other drainage purposes where it will be exposed to
weathering, also need not be subjected to any weathering tests
unless there is a reason to suspect that it will not remain in
sound condition {e.g., one would test a shale, but not a
well-cemented sandstone).

In its simplest form, the slake test is performed by
simply immersing a piece ¢f air-dry rock in water and
observing its reaction. The susceptibility of the rock to
slaking is Jjudged by the rate and degree of disintegration,

It can be considered non-slaking if after a period of 12 hours
the specimen shows no signs of disintegration, except for
separation along fracture planes.

More complex slake tests have been developed, including
tests on oven-dried material and tests that agitate the
specimen, but these are not suitable for judging the
durability ©f rock to be disposed of in dumped spoil fills.
One particularly severe slake durability test is ASTM D
4644-87, which subjects a specimen to twe cycles of oven
drying and rotation in a partially submerged drum. Thisg test
has absclutely no similarity to real world conditions.

COMMENTS CONCERNING THE STABILITY OF DUMPED ROCK PILLS

When analyzing the factor of safety of a dumped rockfill
with its cutslope at the angle of repose, and which is
properly drained and resting on a satisfactory foundation, one
finds by using a conventional "infinite slope analysis® that
the critical shear surface ccincides with the cutslope, and
that this zminimum factor of safety is 1.0. This does not mean
that the £ill is unstable, but rather that any attempt at
steepening the slope will result in material sliding or
rolling to the base of the slope. Stability analyses of
assumed failure surfaces passing through the interior of the
£ill will give factors of safety greater than 1.0.
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When failures do occur in dumped rock £ills, they are
usually the result of cne or more of the following factors:

1. Weax foundation.

2. Excessive concentrations of weak rock fill (e.g.
indurated clay) and/or clay, producing gones of
weakness in the £f£ill.

3. Inadeguate drainage.

The weight cof a fill will act to consolidate foundation
soils and thus increase their strength with time. Therefore,
a weak foundation for a fill created by dumping in a single
1ift would generally result in failure already during
construction. Likewise, excessive concentrations of weak rock
£ill and/or clay would lead to failure of the f£ill during
construction, while the outslope is at the angle of repose.

Inadeqguate drainage at the base ¢f a dumped rock f£fill
could lead to a gradual build-up of the water level in the
fill. However, since it could take a year or longer to
complete a valley fill, this condition will probably develop
already during construction if drainage is not adeguate.
Impairment of free drainage could result from an accumulation
cf fines at the toe, or due to improper extension of the toe
drain during regrading of the slope. If there is no relief by
drainage through the foundation, the rising phreatic surface
in the £ill will result in discharge from the outslope and
possibly to localized sloughing of the slope, especially
during periods of thaw. Such evidence is usually clearly
visible during even a superficial inspection, and appropriate
corrective measures can be taken.

Cracks due to settlement of the fill can occasionally be
seen in the top surface of dumped rock fills standing at the
angle of repose, particularly if the top surface has been made
relatively smooth by traffic and grading. Such cracks develop
roughly parallel toc the slope and at various distances back
from the crest. They are the result of differential
settlements rather than instability, and the top portion of
the cracks may open and develop a slight vertical offset.

when the outslope of a durable rock spoil £ill is
regraded from the angle of repose to the final profile
required by the regulations, i.e. with a terrace bench every
50 £t in height and with a slope of lv on 2h between benches,
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the stability of the fill is increased substantially beyond
what 1is necessary for this type of £ill. In most cases, an
adegquate facter of safety could be ensured by final outslopes
significantly steeper than the average of 1v on 2.4h currently
reguired. The flatter slopes are, of course, beneficial from
the standpoint that they facilitate reclamation and limit the
potential for ercsicon and superficial sloughing.

CRITICAL FOUNDATION AREA

Item {6) on p.37 of the proposed regulations, regquires
that an application include:

"An explicit identification, by narrative and by mapping,
of the critical foundation area{s} for the structure, as
the term is applied in subsection 14.14. The selection
of the critical foundation area{s) shall be based on the
results of the geotechnical investigation, shall be
certified as part of the design by a registered
professional engineer, and shall be subject to review and
appreval by the Commissioner.”

Delineation of such areas may be difficult unless an
extensive and thorough subsurface investigation is made. Such
investigations are common practice in the design of embankment
dams, but are usually not warranted for spoil fills unless
intended to serve as a dam.

Factors of safety are generally carried ocut using
two—-dimensional stability analyses, assuming average and
conservative strength values for the foundation and embankment
materials. If the results of such analyses provide a shear
surface with the lowest factor of safety that passes through
or along the foundation, it can be said that this is the
critical foundation area. The third dimension, the width of
the critical foundation area parallel to the glope cf the
embankment, would have to be estimated unless three-
dimensional analyses are made. 3-D slope analyses generally
provide higher factors of safety.

Weak foundation materials are not likely to be found on
steep slopes of a valley in West Virginia. But even if
localized areas of relatively weak soils or rock were to exist
on the slopes, this would not result in a failure condition
for a dumped rock £ill that spans the full width of the
valley.
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FOUNDATION PREPARATION

Item {8) on p.189, Item (5) at the bottom of p.190, and
Ttem (6) at the bottom of p.1%2 ©f the proposed regulations
require that: o

"aAll areas upon which the £fill is to be placed shall
first be progressively cleared of all trees, brush,
shrubs and other organic material which is above ground
level; provided that in critical foundation areas
including but not limited to the toe of the £ill, seepage
or underdrain areas, and downstream portions of the £1il1
that provide a resisting force against massive slope
failure, all organic material both above and below ground
surface must be removed.”

This regquirement presumably includes the removal of not
only soft and weak organic deposits from below ground surface
{e.g. deposits of humus, peat, etc.}, but also the removal of
the remaining portion of tree stumps, all topsoil and the
roots of all vegetation. In other words, "critical areas" of
the foundation would have to be stripped to a depth of at
least cne to two feet.

It is curious that the regulations include such a
requirement, but apparently do not specifically require the
remcval of soft non-organic soils from the foundation areaz.
Such scils could potentially have 2 much greater impact on
£ill stability than stump remnants and roots. However, even
soft incorganic scils will not necessarily result in
instability, depending on their strength, consolidation
characteristics, distribution and thickness.

Tree stumps and roots decay very slowly when exposed to
the atmosphere. But when buried in a fill, they will decay at
a much slower rate; and if the conditions are such that they
will remain submerged, they will for all practical purposes
not detericrate.

Since the clearing requirement states that vegetation
must be cut essentially at ground surface, there should be
very little of a stump left above ground. Furthermore, the
roots in at least the portion of the foundation along the
bottom of a valley, i.e. in the critical area from the
standpoint of stability, will most likely be submerged below
the higher groundwater level that will naturally develop as
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the £ill is constructed. Therefore, in my cepinicn, there is
no scund basis for the regquirement that all subkgrade organic
material be removed, including stump remnants and roots.

Even topsoil could be left in place, unless it is a
relatively thick laver consisting principally of soft, highly
compressible organic matter. Because the ground surface in
the steep-sided valleys of West Virginia is generally uneven,
a relatively thin layer of topsoil could not form a continucus
shear plane along which a failure could develop. Furthermore,
the boulders that roll or slide tc the base of a dumped
rockfill slope standing at the angle of repose will impart
such energy upon impact that a topsoil layer will be displaced
and/or compacted to a large degree.

If a layer of topscil or other relatively weak foundation

material were to result in or contribute to instability of a
dumped £ill, that conditicn would already develop during
construction. In that event, appropriate corrective measures
could be taken; e.g., the slope could be flattened or a berm

. could be constructed. Any weak materials will become stronger
as they are compressed under the weight ©0f the £ill. If there
is no instability during construction, there should be no
post-construction instability unless possibly as a result of
changes in the lcading condition.

UNDERDRAIN

The underdrain requirements for durable rock £ills, Item
{(7) on p.193 of the regulations, state that:

"1f the fill area contains springs, natural water courses
or wet weather seeps, lateral drains shall be
constructed. If the underdrain system is constructed
simultanecusly with excess spoil placement by the natural
segregation of dumped materials, the resulting underdrain
system shall be capable of carrying anticipated seepage
of water due to rainfall away from the excess spoil £ill
and from seeps and springs in the foundation of the
disposal area and the other reguirements for drainage
control shall be met.”

The end-dumping method of construction being used by
. Hobet for disposal of their durable rock speil in valleys
creates a £fill with desirable internal drainage
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characteristies. The process of dumping results in a
relatively high permeability in the direction parallel to the
dumping slopes. 1In addition, the coarser particles roll to
the bases of these slopes and form a highly pervious drainage
zone at the bottom of the rock £ill. This greatly facilitates
complete drainage of the £ill.

Seeps and minor springs discharging from the slopes
and/or the bottom of a valley would not lead to the build~up
of a phreatic surface in a durable rock f£ill placed by
dumping. However, special precautions may be regquired fox
those sites where springs with high rates of seepage exist, or
where the normal rate of flow In the bottom of the valley is
significant (e.g., greater than 1 to 2 CFM). Increased rates
of discharge from seeps and springs during extended periocds of
precipitation, may result in a temporary rise of the phreatic
surface, but this will not cause instability if the £ill is
normally free-draining.

The rate of infiltration through the surface of a dumped
rock £ill is usually lower than the rate of percolation in the
£ill. The reason is that during construction, the top surface
of the £fill is subjected to heavy traffic lcads from the haul
trucks and dozers. This results in the formation of a well-
graded and compacted zone of material that is less pervious
than the underlying €£ill. Furthermore, during reclamation the
top surface and outslope of the fill are seeded, which further
reduces the rate of infiltration. The rate of infiltration
from diversion or drainage ditches and channels, on the other
hand, may be significant depending on their location and
design.

RUNOFF DIVERSION CHANNELS

In item (8) on p. 193, the proposed regulations for
durable rock fills reqguire that:

"Runoff from areas above and adjacent to the fill shall
not be allowed to flow in an uncontrolled manner onto the
fill surface, and shall be diverted into stabilized
diversion channels around or across the fill, designed
and constructed tc safely pass the peak runcff from a
100-year, 24-hour precipitation event. The design of
such channels shall take into account site specific
conditions, and they shall be designed and constructed so
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as to ensure that they will not compromise the stability
¢f the fill through water infiltration or channel
erosion.”

The preferred location for drainage ditches is along the
perimeter of a completed fill surface. In that manner, runoff
from the surrounding watershed will not flow over the fill.
such flow is normally ci concern more Ifrom the standpoint of
infiltration than ercsion. 8ince, as already mentiocned, a
compacted zone with a finer gradation develops at the top of
dumped spoil fills during construction, and vegetation will
develop on this surface, the rate c¢f infiltration is lower
than the rate of internal drainage and the guestion of
infiltration becomes less important. If erosion can be
controlled, it should be acceptable to permit runocff to flow
across the top surface of such £fills. Runcff should not be
allowed, however, to flow randomly down the outslope of the
£ill, since that face is not as well compacted and
objectionable ercosion can eventually develop.

Runoff to ditches extending across the top surface of a
£fill may initially result in some surface erosion until
_vegetation develops and/or a natural armor forms as fines are
eroded from between larger particles of rock. If more serious
erosion develops, it can usually be remedied by regrading,
construction of additional drainage ditches, or by the
addition of cocarse rock fill,

Runcff should normally not be discharged into a core zone
of coarse rock £fill or a chimney drain in a £ill. The reason
is that fines can migrate down through the voids in such
coarse material and eventually impailr free drainage. However,
a core drain formed by natural segregation in a durable rock
£i1l constructed by dumping contains an increasing percentage
of fines with increasing height in the £ill and, therefore,
has a built-in filter that should prevent the migration of
fines.

To be on the safe side, where a drainage or diversion
ditch is formed along the top of a chimney drain or core zone
of a dumped rock £ill, the bottom and sides of the ditch
should be lined with durable rock £ill of a size sufficiently
small to choke the exposed veoids in the drain. This will
reduce the rate of infiltration. If such a layer consists of
well-graded material, it will also act as a filter.
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Construction could perhaps be most easily accomplished by

reaking up a layer of select rock £ill using the tracks ¢f a
large dozer. If the streamflow resulting from the 1l00-year
design storm will be such that boulders are regquired to
prevent erosicn, they should be placed on top ©f the layer of
choke material.

LIQUEFACTION POTENTIAL OF DURABLE ROCK FILL

The West Virginia DOE regulations raise the gquesticon of
liguefaction only in connection with the stability of mine
refuse. You mentioned during ocur meeting on Oct. $-10, that
0SM has voiced concern that durable rock fills consisting of
spoil dumped at the head of a valley may also be subject to
failure by liguefacticon.

Deposits with the highest potential for liquefaction
consist of saturated, relatively clean sand with reasonably
uniform gradation, and with relative densities of less than 40
to 50 percent, i.e. in loose condition. Such a combination of
factors may exist, for example, in deltaic deposits or in sand
£ill dumped into standing water or in sluiced granular
material such as tailings; but not in dumped spoil rock fills.

Ligquefaction has been known to develop in masses of talus
in the Alps of eastern Europe, with resulting flow slides
called "Muren”. 1In his paper titled "Liquefaction and Cyclic
Deformation of Sands - A Critical Review" (5th Panamerican
Conference on Scil Mechanics and Foundation Engineering,
1975), A. Casagrande states that it is well documented that
just prior to such liquefaction, the mountain brock that
normally flows from the toe of the talus slope stops flowing.
He believes it is possible that heavy rainfall or snow melt,
perhaps in combination with a thick zone of still frozen and
relatively impervious talus adjacent to the slope, can raise
the water level in the talus mass and create large shear
stresses which cause strong dilation, i.e. a substantial
increase in volume which soaks up large quantities of water.
The conseguent loss in strength leads to failure, and the
water carries the failed mass for great distances. But such a
special set of conditicns would not develop in the valley
fills being constructed in West Virginia.
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As a final note, I would like to add that the intent of
the regulations, to ensure that spoil and refuse from strip
mining is disposed of in a safe and environmentally acceptable
manner, cannot be faulted. However, the same end can be
achieved with less specific regulations concerning the method
to be used to achieve the desired result. Given the
reguirement that a spoil f£ill must be designed by a
professional engineer with experience in the design of earth
and rock fills, it should not also be necessary to specify all
design details of the £ill in order to ensure long-term
stability, That is the task of the engineer. The permitting
agency has the authority to reject any design it considers
unsafe or environmentally unscund. In those instances where a
design is gquestionable, the agency could request testing or
other information to support the design. In this manner, a
permit could be granted on the basis of state-of-the-art
knowledge and site~specific¢ design.

Sincerely yours,

Wity Al azyrnte

Dirk R. grande, P.E.
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October 10, 1590

Stephen C. Keen

Director, Mines & Minerals

West Virginia Department of Energy
1615 Washington Street, East
Charleston, WV 25311

Re: Proposed Surface Mining Reclamation Regulations Amendments

Gentlemen:

The fellowing comments are offered for consideration during the Public Hearing
on Proposed Rule Amendments to the West Virginia Surface Mining Reclamation
Regulations:

Page 16, 2.96 Prospecting: As currently defined, a prospecting permit would be
required to gather baseline data. This requirement would further increase the
time and paperwork required to obtain 2 mining permit. The revision may create
a Catch 22 type conflict with Sections 13.1(a), (12.13) and 13.1(c){(6) by
requiring & permit to collect data that is required to obtain the permit in
question. The definition should not include the gathering of environmental data.

Page 36, 3.7 Disposal of Excess Spoil: Why are alternative designs being deleted
from this section? We interpret 816.71 (e}{2) of the Federal Regulation to allow
alternative designs.

Page 66 {c) permit revisions: Compared with Page 115, 774.11 of the federal
regulations, the Commissicner could require revisions to permits at any time.
We suggest that the statement be reworded to correspond with the federal regs.

Page 92, 2-4 Haulageways or Access Reoads ({7)(b): Conpared with Federal
regulations 817.150 and 817.151, Pages 250 and 251, the stzte regs are
excessively harsh. Federal regulations do not require sediment contrel for
primary or secondary roads. To our knowledge Kentucky, Colorado, nor Utah require
sediment control structures for their roadways. We recommend that this
requirement be deleted to become consistent with federal regnlations and less
onerous to West Virginia operations.

Page 100, 5.4 Sediment Contrel (4)}: Compared with Page 196, 815.46 (b){(5)(4) of
the Federal Regulations, WV regulations are more stringent by specifically
regquiring 0.125 ac~ft for each acre disturbed. Suggest that the reg be reworded
to state "... adequate sediment volume."
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Page 104 ({e) Inspections: Compare with Page 197 616.49 Impoundments of the
Federal Regs. The federal regs definition of impoundments pertaining to the
requirements of this sections refers to the MSHA definition of impoundment,
77.216(a), 5' of embankment and 20 ac-ft of storage or a 20’ embankment. The
state’s requirement would require inspection and certification of all sediment
structures. We recommend that impoundments be defined in this section similar
to the MSHA definition and that sediment control structures be deleted from the
certification requirement.

Page 192 (B) " ... and will not degrade into =oil material.” This statement is
not consistent with the definition. Further, 0SM has concluded that particle size
is not an indication of durability or lack of durability, Recommend that the
phrase be struck or reworded. ., ]

Page 189, 1891, 182 " ... all organic material both above ground and below the
ground be removed.': Compare with 816.71 of the federal regulations. Federal regs
do not explicitly require removal of organic materiasl below ground. We request
that provisions be made allowing interpretation and recommendations of the
specific sites by a qualified personnel.

Page 233, 20.5 Civil Penalties Determinations (a) "... beginning with the date
of violation ...": Compare with Page 289, 845.15 of the federal regulations and

" H

revise to match their wording, "... date of issuance ...".

Cyprus Kanawha encourages and concurs with the proposed amendments to the ¥West
Virginia program that will satisfy and emulate federal requirements. However,
we strongly disagree with measures that are more restrictive than federal
standards. We believe that such requirements are detrimental to the industry and
to the State of West Virginia.

Respectfully,

@Mée@

ichard R. Usery
Manager Technical Services




Benjamin €. Greans
Prasident

Willlam B. Ransy
Vice-Prasident
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Octobser 10, 1790

Mr. Stephen C. Kesn, Dirsctor
Division of Mines & Minerals

WY Department of Ensigy

14615 Washington Street, East
Charieston, West Virginia 2531

Czar Director Kesn:

The attached commants ars offered on bhehalf of the 3IZ0
member companies of the Asspciation, as well as those
companies which are members of the WV Coal Asscciation. With
today ‘s appearance at the public hearing we have submitted
part of ocur comments. The remainder will be provided within
the written comment pericd, ending Friday, October 12, 1990,

While these comments are specifically directed to the
proposad regulaticons received on September 10, 1990, the
fisscciations feel strongly that review and discussion of
these issues must continue beyond today. Many of the matters
addressed in these proposals, as well as existing regulaticrs
are sa complex and technically oriented that a short verbal
discussicn or hearing is not adequate to insure their
practical effectiveness, from either an enforcement
standpoint or an industry perspective. Justification and
proof of reliability For practices being currently used in
the mining industry is on going among member companies”’
operations. Each day brings new svidence that successful
coal mining and effective environmental protection are only
possibie when the text of regulations is tailored to such
proven practices, as opposed to attempting the reverse —
making ocperations fit the words!

In the text of our recommendations and comments vou will
find a number of guestions regarding the basis for specific
changes to the regulations. We ferl answers o such
inquiries are deserved and important. We have also included
recaommended language changes for some proposed or existing
rules., ’
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OFFICERS MEMBERS
J. W. Andersen—Pringeton J. H. Harlass—Gilbert R. L. Rainss—Bluefield
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lLetter to Stephen L. Keen
Octcber 10, 1290
Fage Two

Enould you have any gquestions regarding thece comments,
please do not hesitate to notify me immadiately.

= fully submitted,
}

| dan

senjamin C. bBreens
Fresident

attachmants




WEST VIRGINIA MINING AND
RECLAMATION ASSOCIATION
1624 Kanawha Blvd., E.
Charleston, West Virginia 25311
304-346-5318

Change subsection to read as follows:

1.2(a) These rules and regulations apply te all prospecting and
surface mining operations in the State of West Virginia, except
the applicable subsections in Section 26, Article 3, Chapter 22ZA
of the Act. However, where existing operations are being carrisd
out under valid permits or prespecting approvals amd are in
compliance with applicable performance standards, no changes in
cperations will be necessary or, no written revisions,
amendments, or modifications of such permits shall be required as
a result of promulgatics of these reguisticns except as reguired
by the Commissioner. The_ provisions of_this paragraph do not
constitute the issuance of a new permit for purposes of permit
renewal or mid-term review of existing permits. Operations
permitted pricr fto the effective date of these regulations are
exempt from any new requirements resulting from changes as long
as the aoperation ic in compliance with the conditisns of the
permit and the reguirements of the Act.

1.2{(c) Any proposed change addressing this subject will likely
be invalid as the recent decision in the U.S. District Court for
the Pistrict of Columbia is under appeal or consideration for
appeal. No specific action should be taken umtil the matter is
finally resclved. However, any reference to “"regulations" in
this subsection should be changed to "appropriate regulations
under which the permit was issued and subsequent changes which
been incorporated intoc the permit,"

2.2 "Abandoned Site" defimition must incorporate the actual
collection of bond as the determining factor for such abamdoned
status. There is no counterpart in 30 CFR 701.5.

Change the subsection to read as followsI

2.9 Active Surface Mining Operation means, except where insctive
status has been granted in accordance with Subsection 14.11 of
these regulations, an operation where a Phase I bond reduction
has not been approved. For purpose of permit renewal as provided
by subsection 3.2&6(a) of these regulations, an operation shall
not be considered active if mo further surface coal extraction
will be conducted under the permit and only reclamation
activities remain.

EXPLANATION: In the S5/23/90 Federal Register, 0OSM found this
language to be consistent with 30 CFR 773.11({a) and B00.&0(b).
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2,11 Affected Area. What is the effect of the phrase "and the
area located above undergrocnd workings?"

Z.19 The proposed definition for "bench control systems" should
bhe returned to the existing language, except for removing the
limitation of use enly "on haulback type mining operation'.

EXPLANAT ION: In the S/23/90C Federal Register, O8M approved ths
existing definition. O08SM did not make a comment om changing the
definition. Use of these systems should not be restricted to a
minmimng bench. Use of the systems should be permitted om mountain
top and area miming operations. There are numerous situatiomns in
which the concept of bench control systems are used immediately
malow the actuzsl mining bench, whers such location has proven
more effective as it camn control draimnage much closer to the
source, during all aspects of the gperation, from clearing and
site preparation through the actual mining process.

2.1&6 Best Technology Currently Availsble. This definition should
contain qualifying language to indicate '"reasonable aveilability”
of such equipment, devices, systems, methods or techniques.

2.45 Embankment should be changed to read as the federal
regulation at 30 CFR 816.49. Insert the language, "that is
ralised above the natural surface of the land", atter the word
"materials".

2.47 Impoundment or Impounding Structure should have the
following language added to the end of the current definition:
vas wWhich is five feet or greater in height as measured from the
upstream toe and which results in a bagin of twenty acre fest or
maore. Frovided, howaever, this definition shall not include
excavated pondes, bench control systems, haul agewsy sumps, or
temporary drainage structures approved as part of the permit.

EXFLANATICON: This is comsistent with the long-standing policy of
the Department, in effect since 1986, as well as the comments of
08M regarding such structures in the 3/23/90 Federal Register, as
well as definitions of the Mine Health & Safety fdministration,
at 30 CFR 77.2146. Further, the Department policy was implemented
as part of the federal statute changes to provide that approved
parsons can inspect drainage structures.
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2.85{0) (&) At the end of the subsection add the following
larmguage: Yoursuant to the parformance standards of the WY
Energy Act, these regulations, P.L., 93-87 and the federal rules'.

EXPLANATION: This language clearly establishes compliance or the
lack of compliance with the performance standards of this Act and
regulations as the cause for action to initiate ownership and
centrel sanctions. The phrase "manmer ... conducts.,.! covers an
extremaly broad spectrum of activities, many of which have
rothing whatsoever to do with this Act, these regulations or the
environmental aspects of an ocperation. If to be associated with
ownership and control sanctions pursuwant to this Act and the Ful.
Ps5-87, such a breoad phrase must be limited to these statutes and
pretinant regulations.

2.96 Prospecting should have the term "substantial" inserted in
the definition, on the seventh line between the words “any®
arnd "disturbance'.

EXPLANATION: The term should gualify the nmeed for a prospecting
appraval , as sgt forth in 2.122 of the proposged regulations. The
term comes directly from section 512 of P.L. 95-87. It must
distinguish the routineg collection of data for application
regulrements from that which is necessary to determinpe the
lpcation, quality and quantity of coal seams, It is net
appropriate for the simple collection of data, without
excavation, which is mandated by other sections of the RAct and
these regulations, to reguire a prospecting approval. kould
placing a weir in the stream for background water sampling
require this approval? Would using a rock hammer to get a
highwall sample require prospecting appreval? As proposed, the
regulation creates a mandatory "catch-22" situation with other
reguirements ef the Act and these regulations, such as sectien
1.1 (8 (120 %013,

The federal reguirements for prosgecting approval, at 30 CFR
Fart 772 are less effective tharn the extensive reguirements for
prospecting approval im the West Virginia program. If West
Virginia is to follow the definitional purpose of coal
axploration set forth by the feaderal government in 30 CFR 701.5,
the state program should adopt comsistent requirements for
approval of prospecting set out in 30 CFR Part 772. Establishing
three categories or levels of prospecting is a peossible solution
to this preblem, That isy as long as the requirements for these
different levels are apprcpriate for the varying degrees of
complexity and purpose and the simple collection of mandated
gnvironmental data is not included in the approval requirements.

An example of this concern is the reguirement that sach
application be approved by the SBHPO. Since SHPO does not have a
comprehensive list of historical or archeclogical places for coal
bearing regions of the state, they (SHFO) regquire such research
be conducted by the permittee. That research, or survey as it is
called, must be done by recognized experts, approved by the




Department of Culture and History, and usually involves

axecavation. Therefore, a prospecting approval will beg necessary
@mach time the SHFQO does not have records and reguires the
applicamnt to comduct a survey. However, ascording to these

ragulations an approval for prospecting can not be approved with
a description of such cultural, historical or archeolegical
sites, which, in many cases, reqguires the SHFO's mandated survey!

2,104 Reregwabla Resource bLands - should have the ward
"signiticant'" imserted before the words "acguifer” on line one
and line two. Also, change the word "waters'" tec "water" and

insert the word “supply" following the word "water” on line two.

Bt 2.114 insert new definition as follows:

2,114 Soil Matesrial means material of which at least fifiv

percent is finegr than 0.074 mm and exhibits plasticity and meets
the criteria for CL, CH, OL anmd OH, as determined by the unified
engineering soil classification system.

2.11&6 Stoniness: This entire definition should be deleted as it

mas no federal counterpart and serves no purpose to the
performance standards.

Chamnge to read as follows:

2.118 Structure means, sxcept as used in the context of
subsaction 3.8 of these reqgulations, any man—made structures
within or in the proximity of surface mining permit areas which
irnclude, but is mot limited to: dwellings, outbuildings,
commarcial buildings, gas linmes, water lines, toawers,
airports,and impoundments or bodies of water with & storage
capacity or volume aof 20 acro-faet or more. The term doss not
include structures built and/or utilized for the purpase of
carrying out the surface mining operation. For blasting
purposes, structure shall alsec mean underground mines and
tunnels. )

Change to read as follows:

2.120 Subsidence means, as it relates to underground mining
operations or auger mining, a sinking, collapsing and cracking of
a portion of the earth’'s surface caused by voids, beneath the
surface created by mining.
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J.2 (a0 What is meant by the phrase 'receive approval of a
wirrlitten rFequest” on line four? Delete the words Y"and obtain" on
line S, and insert the phrase, "and the Commissigner shall act )

within the time pericds specified in the Ret so as to issue”.

I.2¢k) (11 Delete this subsection in its sntirety s as to be
consigtent with 30 CFR 773.13(a).

3.2¢B) (13 (E) Wording is improper.

Z.2(2) What is meant by "ha may reqguire cne (1) additional
advertisement"? After the word “pericd” on line 7, insert the
follewing: "only if a protest or inquiry had been filed by a
cerson with a valid legal interest within the comment periecd for
the original advertisement".

3.2(F) Insert "because of sigrificant revisions" after the word
"roquired" on line four, and strike the remainder of the
sentence.

Z.4(c) Add a new item as follows: "({&) In lieu of cpolor
coding, maps may be marked with computer generated markings ke
distinquish the features noted in (1) through (5) of this
subsection., Such markings and the features they represent shall
be shown in the legend of the map."

I.4(d; Insert "as applicable" between the word “"information" and
the eolon “:1" at the end of the subsection heading.

EXFLANATION: Present wording indicates such information will be
required whether the permittee plans to include such activities
in the permit or not, i.e., augering limits, topsocil borrow
areas.

Z.44d) (24) What is meant by this reguirement? What is the
purpose of this requirement? What is the federal rule
counterpart to this requirement?




[

o A A

I.& (kI Delets this item in its entirety. Section 14.17 covers
the matter in accordance with the comments of 88SM in the May 23,
1990 Federal Register anmd 30 CFR 81l1&.95 and B17.%35.

3.7 (an Reinsert the languags shown as deleted. Upon
reinstatement, at the end of that language following thsg word
“Hesign', insert the fFollowing languags “"upon a demonstration
that it is azs effective in protecting the environment, public
healtrn and satety as the design technigques specified in the
fedaral rules”,

EXPLANATION: {1y Thig additiomnal languags was mandated by OSM’'s
comments in the 5/23/90 Federal Ragister. (23 it is consistent
with the language of 30 CFR 8l&.71(e) (2). (3} The EXPLANATION
for subsecticn I.7(b){&) alsc has relevance to this
recommendation, (4) This opportunity in design approach,
without any change in design criteria, is critical to the
industry. Engineers responsible for certifying excess spoil
dispasal structures must be pravided design flexibility, as long
as the stability criteria of federal rules are achieved. This is
particularly important in light of the recent decision of the
U.8. District Court of Washimgton, D.C. regarding termination of
jurisdiction. If the only desligns accepted will be those
dictated by O0SM and state regulatory authorities, without
industry engineers having any flexibility, then the structures
should be certified by these agencies and the responsibility for
the structure’'s long term stability must be assumed by the
desigrning agencies of the federal and state governments. (3
With this language being reinserted, as part of the state program
amendment, we are ncot asking for approval of alternative designs,
only consideration! Without such langquage, the industry does not
Have an opportunity to even submit an alternative design for
consideration. We are simply asking for that ocpportunity! {&)
The answer of "experimental practices” is not sppropriate since
it is such an extended, complicated process. That complication
deteats the innovation, inmitiative and, thereby, the opportuniiy
for improving the design anrd construction of such fills. Also,
it is not & state program consideration, experimental practices
is completely under the authority of 0SM. If that {(experimental
practices) is the anly appreoach, can we submit, for consideraticon
of approval, the plans and designs for fills already installed
and certified, which were different from federal regquirements,
but in compliance with state regulations, at the time of
construction, and these fills have proven te be stable, safe and
functicnal?




3.7(b) (&) Delete this subsection entirelvy.

EXFLANATION: Im the I/23/90 Federal Register, 0SM found the
current section 3.7 to "be no less effective than the
corresponding Federal rules ..." and did net recommend any
changes. Thereby, any additicnal language to this subsection 3.7
is not necessary. This new language clearly provides for a
layman’'s review and approval of a registered engineer’s plans and
proposals. While the current Commissioner is a trained enginser,
there may be future Commissioners not having such training. It
is not appropriate for somecne ot registered as a professicnal
egnginesr to review and pass judgement on plans prepared by RFPE's.

3.8(b)Y At the end of the subsection, add the +ollowing:
"Provided, however, that the Commissioner will notify the
permitiee that such revisions or reconstructions are necessary
and shall provide a reasonable time for compliance”.

3.12¢a) (1) At the end of the subsection, insert the following:

"Where the angle of critical deformaticn is less than 15 degrees,
the applicant must provide supporting documentation establishing
that such lesser angle provides egual protecticon.”

EXFLANATION: The faellowing language should be reinserted in this
subsection as it is not limited in 30 CFR 784.20. As proposed
the limitation restricts prudent engineering design and planning.

3.14{(3) What is meant by "average quality"? What will be
acceptable tests and procedures for determining aversge quality?
Are there counterpart federal rules regarding these activities?
Since OSM states in the S5/23/90 Federal Register that coal refuse
piles not meeting the definition of coal in 30 CFR 700.5 is not
subject to requlation, it is accurate to conclude that any pile
nat having an "average gualify", as noted in this proposed
subsection, would not be regulated. I that true?

3.14(k) (13) What is meant by "baseline water guality"? Is it
the quality of water before the pile was ever constructed? Or,
is it the existing quality immediately prior to rnew activity?
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Change subsection 3.1&ia) (1) to read as follows:

3.1460a) (1) The scape and leavel of detail for such information
shall be determined by the Commissionsyr in cansultation with
State or Federal agencies with regsponsibilities for fish and
wildlife rescurces in the area of theg operation shall be
sufficent to develop the protection and enhancement plan reguired
urider paragraph (B} of this subsection.

Z.19 Remove the phrase "or archeclecgical sites" on line 4.

EXFLANATION: This reguirement is not comsistent with 30 CFR
7éeél.1i(cy, 761.12{(f) or 773.12Z. These sections of 30 CFR are
limited to publically cwned parks and sites listed on the
National Register of Historic Flaces. There is not any reference
to archeological sites, except for federal programs only, as
conteined in 30 CFR 773.12Z.

Change subsection 3.22(f) (&) to read as follows:

3.22(§) (&) Restore approximate premining recharge capacity in
accordance with section 24 of the Act, provided that underground
mining ocperations are exempt from this reguirement.

3.22{(g) Remove the following language “"Monitoring sites shall be
located in the surface water bodies such as streams, lakes, and
impoundments that are potentially impacted or intoc which water
will be discharged at both upstraam and downstream locations from
the discharge".

EXFLANATION: This language is not coensistent with 30 CFR 784.14
{1}, which requires the monitoring sites to be shown on the
surface water monitoring plan, but does not mandate these be
located at specifie places. In addition, the discharge
menitoring points are a mandate of the issued NFPDES permit, which
are based on the maintenance of guality of the receiving stream,
lake, or impoundment.

2.285 This section should have a subsection which would provide
for the Commissioner to simply be notified without reguirement of
application, notices, advertisements, ete. when only the officers
of & permittee are changed, 2ut there are no other changes to the
ownership and control.
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Toc the proposed revisions to the Dratt of 9/&6/%0 {(dated 8/8/90)

3.2 (b Removea the newly proposed language (underlined in
draft).

EXFLANATION: The existing language was foundd by 0QSM, to be
consistent with federal rule. There was no suggestion or comment
that it needed to be changed. This new proposed addition goes
beyvornd federal law, rule, state law and rule. (Sea attached
comments for further clarification’.

T.28(c) {(2D)&(T) Is this required by federal rule? If s@, what
section of 30 CFR applies to these provisions?

I.25(d) What is the definition of “"subcontractor"? Does fzderal
rule define '"subcontractor"? Is this provision reguired by
federal rule? I+ so, which section of 30 CFR?T

I.25¢(e) Entire subsgction should be deleted.

EXFLANATION: As written, the subsection literally reverses the
concept of the Applicant Vioclator System inm that viclations,
petmit blocks, fines and penalties gan he sold! This subsecticn
has no counterpart in 30 CFR 773.15(b) & (g) or 774.17¢d) (1) (iii)
and appears to be contrary to the findings of O8SM in the May 23,
1990 Federal Register.

2.26(a) (4) Is this not alreagdy required by other sections of
these regulaticns amd section 11 of the Act?

F.27{c) Insert the following lamguage at the end of the
subsection:

"Provided, the Commissioner shall nmotify the permittee that such
revisions are necessary and shall provide a reasonable time for
conpliance. The Commissioner shall approve such regussted
revigions upen receipt.”

. EXPLANATIOCN: 30 CFR 774,11 discusses a thorough review of the
permits and the issuance of orders, wWwith wriftten findings, which
mandate revisions for this purpose. While such formality is not
necessary, it is appropriate that a permittee be given nstice and
a reasonable time to submit such revisions, and such revisions
should be approved if requested.
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Change subsesction 3.28(0) (2} inm the following manner:

T.28(b3 {2 Replace the word "life" with "term" in the first
gsentence. Delete "throughout the life of the permit" at the end
of the subsection. Insaert the following language at the end of
the subsection: "Provided, however, that any increase in acrgags
sermitted under one or more Incidental Boundary Revisions, that
dogs not involve coal extraction, shall not be subject to the
acreage limitaticns set out in this subsection.”

EAPLANATION: The use of IBR’'s for ron-extractive activities is
eritical to continued compliance. The federal regulations de not
discuss IBR’'s, and as long as appropriate inmvestigations are
conducted , as specified in the 53/23/90 Federal Register, OSM
finds npo inconmsistency with IBR‘'s. Permit term is alsoc more
accurate since the mid-term reviews and renewals are literally &
reissuance of the permit at which time the appropriateness af an
IER can be reviewed. A much needed example of this requested
change is the uphill expansion of refuse areas.

/TG0
To the proposetd revisions to the Draft of 9/6/90 (dated 0}

3.28(cr (D) What is meant by this item? Is it required by
f+ederal rule? I1f so, what section of 30 CFR?

| S0/ f/ 77
To the proposed revision to the Draft of 9/46/90 (dated 846707

3.29(b) Delete the proposed additiocnal language &s it is
contradictary to 30 CFR 785.18(d), which provides for such
variances to "be reviewed no later than 3 years after issuance”.
I+ the propoased language is adopted, it should include the

follewing phrase, after the word '"terminate: "upsn appropriate
notice giving the pearmitteos at least thirty (30) davs to
respond".

Also, this saecticn should provide for the reverse situation
of surface mining foellewing underground mining, under ssparate
permits, whereby the reclamaticon of the underground mine can be
dalayed because of the progressing surface speration.
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.30 (a0 Following the worcd "government! an line three, insert
whe folliowing: "or be required by federal or state law or
regulation as mitigation structures or facilities”.

EXFLANATION: The use afF structures for mitigation Rave bean
avthorized under Secticon 404 & 402 permit considerations,
recognized by EFA and encouraged by the Wildlife Resources
Division and Fublic Land Corporation of the DNR. The location of
thesa structures is usually of great emphasis s as to encourage
public wtility. Thereby, that siting is usually dictated by a
stata agency. When that cccocurs, 1t shpuld he recognized by Dee
in this section of the regulations.

3.3Q0¢c) Why are municipalities, local public service districts,
soll conssrvation districts, etc. sxcluded?
2/5/7 0

To the proposed revisions to the Draft of 9/4/%90 (dated S4E750)
J.31(h) Delets subsection in its entirety.

The changes are not consistent with federal law o regulations
nor the WY Act or regulations. The entire language of this
subsection is duplicat=sd from the NWF, et. al. agreement document
and should not be & formal part of the regulations. Most
particularly, the Commissicner should not be bound by the
administirative activities of surrcunding states in walting for a
response {(paragraph 3) to an ownership and control inguiry. That
ginmply duplicates the national AVS system, and is an unnecessary
delay to permit issuvance. Also, see comments attached for this
subsection and subsection ().

3.31¢2)  Includimg “application for renewal" is contrary to
section 19 of the WV Ermergy Act, since the hburden of proof is
with opponents to the successive renewal of the permit.

3.33(k) What is meant by "violations review griteria"? Is there
a federal rule counterpart to this term?
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4,.1¢aft1i¢i) At the end of the subsection, after the word
“spoil", insert the following language Y,for which design

criteria has been approved and, om an active ogperation, is
outside the parimeter of the coal and/or speil areay and,”

EXFLANATION: This language will clarify that roads used for coal
and spoll haulage within the operaticnal pit/area of the permit
are not primary roads. Theses type roads are constantly changing
as the operation progresses and are npt used for any length of
time. Thereby, these tvype roads should not be considered
"primary roads". This clarifying language is consistent with the
description of primary roads requiring certification pursuant to
20 COFR 780.37. It is also consistent with the definition of
rmadst im 30 LFR 701.5 and section Z2.60 of these regulations
which state, in part, "... does not incilude ramps and routes of
travel within the immediate mining area or within spoil or coal

mine waste disposal areas." If the definition remains unchanged,
as proposed, is it true that in erder to be classified as
"primary", a road must meet both standards set forth in

4.1¢a) (13l and (ii)?

4,2{a) (&) After the word "line" on line 1, insert the following
language: Y“or aftset baselinesh.

4.3(a)(2) Delete this subsection in its entirety or change the
language to be consistent with 30 OFR 780.37(a) (2).

EXPLANATION: 3JI0 CFR 78B0.3F7(a) (2} reguires such plans and
drawings for roads locsated in the stream channel, not crossings!

4.5 Are these extensive requirements for infregquently used
access roads mandated by federal rule? If so, what section of 30
CFR?

4.7(a) (2) Is the phrase "wherever necessary’ a judgement to be
made by the designing engineer? Will it be accepted by the
regul atory agency?
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4,.8:ib) The reguirements of this subsecticn should be changed to
be consistent with the provisions of 30 CFR 816.130/817.150/
81&6.181/817.151.

4,.10¢ey (1) Should be daleted in its entirety and replaced with
the language cf 30 CFR B1l4&.1804+: (58 and 817,150 (5.

4,11{(a2 (1) Delete words "gualified registered professiornal” on
linas 3-4, replace with "licenseg". This is consistent with
existing West Virginia law and practice regarding iland survevars
gqualified to perform the tasks described.

4,11(a)y(3) The design precipitation event should be changed to
be consistent with subsection 4.7 of these regulations. Also, it
is inconsistent with the requirements of IS0 CFR B1l46,151(d) (1) and
817.131(d> (1).

4,12¢{a) aAfter the word "facilities', on line 3, insert the
phrase "which are under the control of the permittse".

EXPLANATION: It is impossible for & permittes to contrel the
cperation of support facilities over which the permittes has no
ccntrol. This is consistent with 30 CFR 814.180 / 8l&.181/
817.180 / 817.181.

4,13 oOn line 1, delete the word "all" so as not to include
infrequently used access roads.

Cn line 8, remove the phrase "approved registered
professional! and replace with "licensed" so as to be consistent
with WY law and practices.

Delete the last two sentences as these are inconsistent with
the definition of "roads" as set forth in 30 CFR 701.5 and
section 2.460 of these regulationsy; inconsistent with the
defintion of Y"grimary roads" set forth in 30 CFR 816.130 and
B17.130, as well as sectionm 4.1(a) (i) (i) & (ii}). These two
sentences are alse inconsistent with I0 CFR 780.37(b}) and
784.24(b).

Is it accurate to interpret the language of the cuwrrent
definition as providing for the acceptance of “as-built" plans as
& supplement to the certification of rcads? If so, why are these
not provided for in the proposed definition?

A




Z.2¢a) Delete the phrase "including roads” from line 3.

EXFLANATION: The inclusion of this phrase is inconsistent with
30 CFR B816.151(dx{&) and 817.151{d) (&) which authorize the
crassing of streams with certain structures without & specific
finding. Alsoc, the only change reguired by 0OSM in the May 23,
1990 Federal Register is the additional language regarding water
guality standards. That addressed the only exception to 0OSM’'s
finding that this section was "identical to ... 30 CFR 816.37 and
Bi7.37.

S.4(b> (3 insert the word "applicable” before "state and federal
water guality standards".

S.4(b){4) Does the language of this subssction permit the same
design flexibility as provided for in 30 CFR Bla. 46l (iii) (a0 ?

5.4(B) {(10) At the beginning of the subsection, add the following
language: "An impoundment maeting the size o criteria of 30 CFR
77.21&4 and"

EXPLANATION: This is consistent with 30 CFR 814.49(a) (3) and
B1l7.49{(a) {3).

S5.4(d) (1) At the beginning of the subsection, add the following
language: "Except for temporary sediment control gtructures
approved &as part of the permit".

EXPLANATION: 4s the time requirement for certification in this
regulation is not consistent with 30 CFR 780.25, providing that
temporary sediment control structures do not have to be
certified “"prior to any surface mining activity" makes compliance
with this rule possible. While the proposed provisions of this
section are apprapriate for permanent drainage control
certification, the installation of certain types of such
permanent control is impossible until mining is completed.
Temporary drainage control is an imterim solution to this
problem. However, as written, this section will be impossible to
comply with in many situations.

5.4{@) After the word "structures", insaert the following
language: “meeting the criteria of 30 CFR 77.21&8" so as to be
consistent with 30 CFR 8146.47.
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F.4{2) (1) (B) Iingert the following language between the words
"arngineer! and "shall" en line 2: ‘dor licensed land survevor®.

EXFPLANATION: 30 CFR 8l1l&.4%{a) (103 {ii) and B17.4%9(a) (101 (i1}
provide that surveyors, as well as engineers, can complete the
certified report.

S.4(R? Delete the phrase "nor less than two (2) years before
final bond relegzse" on limez I and 4.

EXPLANATION: This language is not consistent with 30 CFR
Blé.46(bB) (5 and BL7.44(b) (5.

S5.&4(h) {2y At the beginming of the subsection, inssrt the phrase
"Unless gtherwise approved in the reclamaticon plan” so as teo se
consistent with 30 CFR 814.4%9 angd Bl7.49,; as well as section 5.5
of these rules.

5.5(c) At the gnd of the subsection add the following language:
"mrovided, howsver, this shall not apply te impoundments left in
place purusuant tog ChHapter 19, Article 25, Section 2 of the Code
of West Virginia'.

6.8(a) Reinsert the deleted language.

EXPLANATION: Sirce one—-half mile has been established as the
limit for survey notice, removing the language in guestion is not
censisteant with I0 CFR 8146.462(c) and B1l7.482(c) as these
subsections require that structures "that could reascnably be
affected by the blasting” be surveyed to determine preblasting
condition. Removal ©f the language is contradictory te the
expressed intent of these subsections. In addition, surveving
structitres bevond one-halfd mile from the "blasting” gite will
cause unnecessary concarn and alarm of those residents.
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&.8{a) (&) Add a new subsection, as follows:

6.8 {a)(&lln the avent residents or cwners of mamnmade dwellings
were notified, in accordance with paragraph (2) of this section,
as a rasult of a previous permal abc’1catvom;§y the sams
gperator. it wWill not be necessary to renctify those residents of
a preblast survey on subssguent spplication which are within sne-
hal+ mile aof thosz residents.

£.8(a) (7)) Add a new subsection, as fcllows:

&.8{a)(7) Any person whe, after verified rmotice, refuses entry
to property for purposes of conducting a survey pursuant to
subsection (a){(2) of this sectiocn, shall walive any right to
damage claims which use pre-blasting conditions as a basls for
such damage.

i1.1 (a) Delete the underlined language which has been added to
the proposed rule and replace it with the following language:
"the life of the permit or any renewal therecf and the liability
period necassary to complete all reclamation operaticens under
Chapter 228, Rrticle 3 of the Code of West Virginia®

EXPLANATION: This change makes the language consistent with 30
CFR 800.40 (b). In additicn, a3 proposed the term "reclamaticn
obligations" is noet defined in state or federal statute or
regulation.

To the draft filed 9/10/90, and /ﬁ/ﬁ/ff
To the propesed revisicns to the Draft of 9/6/90 (dat@8787507

12.2(c) {4) Delete this subsection in its entiretv.

EXPLANATION: This new language contains the phrase
"Notwithstanding any other provisions ...of the Act", which
indicates that this rule simply diregards existing state statute
and the provisions it establishes for bond reduction and release.
This proposed language arvitrarily ignores the fact that numersous
permits have oeen approved by DoE, pursuant to the provisions of
existing law and regulations im effect at the time of issuance.
It ignores the fact that permits have been operated in compliance
with those laws and regulations. Most importantly, these permits
have been ocperated pursuant to the provisions of Chapter 224,
Article 3, Section 23 of the Code of West Virginia with the




reascrnable expectation that since the statute is in effect,
reclamation could be aghieved by insuring that untreated post
mining water discharges were as good as or better than what was
there before mining. These permittee now find themselves in a
situation where the recuirements for final release have been
suddenly changed by these proposed rules, despite the fact that
I2A-3-23 remains valid. And, this rule is proposed without any
reguest or interest from the federal Qffice of Surface Mining.
There is no federal law or rule similar to this proposal.

Neither does this new provision recognize the provisions of
the state’'s water guality regulations, under which the standards
for coal permits are established. In September of 198%, rules
were promulgated, by DoE, which stated that bond forfeited sites
would have reclamation defined to include water guality. That
provision was to take effect for any permits revoked and ponds
forfeited after December 135, 198%. This new proposal disregards
such & prospective approach and will apply the new water guality
standards retroactively to dates uncertain, as it relates to the
time such permits were operated. There have been hundreds of
permits issued and completed in compliance with &ll1 laws and
regulations in effect at time of issuance and during operation,
whicht had to egqual or improve the guality of existing water or
the bond was mever have been released. New, with this change,
the bord will mever be releassd even though these ocperations have
improved the guality of existing water.

This proposal disregards other secticons of the state Act and
these regulations pertaining to the establishment of background
water guality prior to beginning mining. For the past sighteen
vears every permit application has had to have water quality
analyses performed prior to mining to indicate the status of
discharges from proposed mining areas, as well as the existing
quality of receiving streams. For the past ten years, that
background water information has become extremely sophisticated
and comprehensive, The findings of these investigations were
intended to serve as the basis of comparison for the guslity of
water that had to be achieved upon completion of mining. Since
this proposal ignores the findings of any background water
guality investigation and establishes effluent limitations and
water guality standards as the goal te achieve, the Act and these
regulations, at section F.22(b)&(c), must be amerded to terminate
the requirement for performing such background water guality
investigations. The cumulative hydroligic impact analysis (CHIAY
and probable hydrologic consequence (FHC) review can be performed
using these effluent limitations and water quality standards as
the presumed impatt, thus no investigatien that would result in
other gualitative findings is necessary, if this proposal is
accepted.

Even though the recent decisionm of the D.C. Circuit Court
regarding the termination of Jjurisdiction iz still in a pending
appeal status, the impact of Judge Flanmnery’'s ruling must be
sscoscsed using this proposal as a revised standard far
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accomplishment of reclamtion. Freliminary interpretations
imdicate that any permit, anywhera, mined at anvtime in the past
would be subject to recall using this new defimiticon. The impact

mm the industry and the agencies, both federal and state, is
unprecedented and endlessly indeterminate., While the decision is
contrary to that desired by the industry and agencies, that
decision is not the concern in this matter. Rather, it is the
statz’'s adijustment of the definmition in this proposal that causes
the target to drop out of sighti

WHile this promosal brings drastic changes to the water
quality objective aof reclamation, it is a worthy concept.
However, when applied retroactively, in the sense of impacting
mining operations which were conducted under a different set of
standards, it is economically and, in some cases, technologically
impossible to achisve effluent limitations and water guality
mtandards. Many of the sites did not meet these standards before
any mining was conducted. The devastating impact cf this
proposal can be verified by 0OSM and DoE’‘s very own Alandoned
Mined Land {(AML) program and its lasck of emphasis on water
guality. The agencies administer the AML pragram, using monaey
paid totally by the industry as a tax on current production, to
corraect proslems from past miming practices. That preogram has
spent hundreds of millicons of dollars reclaiming eold mining
sites. However, no emphasis has been placed on guality of water
from these sites. It does noct even have to meet what the
background watar gquality investigations or presumptions were,
much less effluent limitations or water gquality standards. While
DoE proposes that the industry, on sites mined under different
rules, suddenly meet these standards, their very own AML program
does not have the same reguirements! The bond forfeiture program
now includes such considerations, but it is tied to background by
simple fact that it does not mention water guality standards or
sffluent limitations as an objective. But that was a prospective
program, not started until December 13, 1989.

What is the definition of "chemical treatment”? Does it
include the use of flocculent? Doss it include wetlands®? These
proposals are alsoc contradictory te section 14.7 of these
regulations which uses "hydrologic balance" as the basis for
discharge quality. ‘'Hydrologic balance" recognizes the quality
of premining discharges and receiving streams.

These proposals are arbitrary, capricious and totally ignore
existing state and federal law and regulations.
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12.2{(g) #Hdd a new section to read as follows:
12.2(g) Notwithstanding any other provisions of this section,
these regulations . or the Act, a permittes may apply for release

of bonds poested in accordance with Section 11{(a)(2) of the Hct
and section 1:.8 of these redulations. Each incrsment shall be
considered, for purposes af thig subsection, as a separate permit
pursuant to the reguirements of secticn 12.2 of these

regulations. o T - - -

EXFPLANATION: This proposal iz monsistent with several ather
approved state pregrams which authorize and receognice the relsase
0f bonds provided on an incremental method, i.e. section 1501:13-
7-05 of the State of Chio regulaticons. Alsc, thsre is no
profhibifticon of this release procedure in gither federal or state
law and regulation,.

To the proposed revisions to the Dratt of 9/&6/90 {(dated 1G/8/90)

12.44{d) (2) Delete the newly added phrase "Neotwithstanding
efforts by the Commissioner" and delete the word "shall! on lime
two and insert the word “"may".

EXFLANATION: As opposed to a mandatory requirement, this section
shouwld be flexible so as toc include considerations for weather,
and other conditions over which the Commissioner has no control
and which wouwld serve to delay the initiation of physical work.It
should alsc provide recogrnition of delays inveolved in the legal
praocadures leading te collection to insuwre that a purposeful
delay, by the bonding or mirming company, would not cause a
mandatory shift of liability from them to the Special Reclamation
Fund. In addition, collection efforts should not terminate i+
unable to collect after 180 days. Thera is not a federal
regulation similar to this which precludes 0SM from having any
comcerm with the requirements.

13.1 -~ 135.9 Delete these sections in their entirety and replace
with the language of 3¢ CFR Part 772.

13.1 -~ 13.9 I+f the proposal teo insert 30 CFR Part 772, in its
entiraty, is not accepted, then the language of these sections
should be changed to provide for three categories of prospecting
approvals, which reqgquirements will be reflective of the varvying
degrees of complexity and purpose. (See the EXPLANATICON feor
gaction 2.%&. in these comments.)
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1Z.1{cy (&3
1Z.244) gt the end of zach subsection, insert the following
language: "idemtified within the proposed prospecting area’.

EXPLANATION: This language is consistent with 30 CFR
772,122 (T} .

14.5 Aftar the word "supplies" on lime &, insert the following
language: Nim accordance with Secticn 224 af the Act", s0 as to
he consistent with 30 CFR 780.21 (=) and Bl&.41M).

14.80a) (2 (EY (141D Delete the words "so as’ an line 4, imsert
the words "if necessary": and, insert the following language at
the end of the subsection, "provided that this material may be
included in the compuitation of the 20% non-durable material if
shown not to affect fill gtabilitvy™.

EXPLANATION: This is an engineering consideration which must ke
addressed by the permittee in compliance with the objective of
achieving the required static safety factor and preventing any
chance of clogging the underdrain. The means of kchieving those
objectives is rot appropriately dictated by agency rules. This
is comsistent with 30 OFR B146.73(b), B817.73(b) and section
14.144g) (1) (A of these regulations.

14.8¢(a) (5} Delete the words “prohibited unless" on line 3,
ingert in its place the following: "“approved after”.

EXPLANATION: This is consistent with 30 CFR 814.107(d) and
B817.1074{dy.

14.94¢b) (1) Remove the word "collectively” en line 3, so as to be
consistent with 30 CFR 819.15(b) (1.

14.11 Delete the section in its entirety and insert the
provisions of 30 CFR 816.131 and 817.131.
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14, 14{c) In accerdance with the statement of 08M contained in
the May 23, 1990 Federal Register, at fimding 14.14(bh), is this
the section which initiates the no-cost reclamation program?

14.14(e) (3} Delzte this subsecticon imn its entirety and insert
the provisions of 30 CFR Bls6.71(2){2) and 817.71(e) (3.

i4.14(=2) (B)

14,0404 (8)

14.14(g) (&) Delete proposed language so as to be consistent with
Z0 CFR BL&.71 and 817.71.,

14,145 {(8) Delete the secornd and third senterces and insert the
provisions of 30 CFR Bi&s,71(e) (3) and S817.71(a) (3).

14.14¢g: (1) (2) While the phrase "will not degrade to soil
material'" is consistent with 30 CFR 281&,.73(b) and B17.73{by, ik
emphasizes the importance of defining "seil materizl! as proposed
at section Z.114 pof thege comments.

14.14(g) () Delete the subsection in its entirety and insert the
provisicns of 30 CFR Blé.71(e){3) and 8i17.71 (e (3.

14a.14(g) (11} Remove this subsection in its entirety as no
gimlilar provision or reguirement is found in federal rules.

There is no definition of "significamt non—-compliance” in thess
rules or the federal rules. Also, this subsection uses the
language "notwithstanding and in addition to any other provisions
cf...the Act", which is arbitrary and capricious expansicon of
authority.

14.14(g) {(12) UWhat is the purpose of this change? What federal
*ule is similar to this proposal?




14.15(d) After the word "including" on line I, insert the
following language: Hmultiple seam gpgrations and". .

EXPLANATION: There is no federal rule relating to the
backfilling and regrading of cperations mining multiple seams,
which create more thanm one bench. The nature of such operations
mandates they be addressed in a manner different tharn the strict
time/distarce requirements established for one-hench contour
operations in section 14,15(0) (1) (2) (3.

14,14(n) Why is this subsection specific with & date of 2/4/87
as it relates to “"remining“? Is the intent to limit “"remining®
operations? Is this date specified in law or is it simply the
date such legislation was passed?

15.2(k) Delete the newly proposed language on line § & &.

EXPLANATION: Im the May 23, 1990 Federal Register, 0SM found
thie existing section "no less effective than 30 CFR 817.100"
(finding 15.28B). What is the purpose of accelerating the
ifitiation of reclamation on an underground mining site? The
exigting language was developed with the characteristics and
problems usually incurred with the closing an underground
operation in mind.

1&.2{c) GSee attached comments. And, at the end of the
subsection, add the following laguage: “Provided that any pergon
who, after verified notice and regquest to conduct a premining
survey of their property and facilities by the applicant, rafuses
entry to sald property, shall walve any right to damage claims
which use premining conditions as a basis for such damage.’

20.8{a) Relnsert the following language: i gsuance of & notice
of" so as to be consistent with 30 CFR 84S.15(a).

Z0.5¢(a) Reinsert the proposzd deleted language regarding
assessment of civil penalties of less than one theusand dollars
(£1,000), as it is consistent with the provisions of 30 CFR
845. 12.
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20.860d) What is the origin or basis for the propesed acdditional
language? Does it have a basis in federal rule? If so, what is
the section? Is this not am overextension of authority being
granted to persons without standing?

20.7(by(7-8) Delete "A violation with a seriousness of rating of
7 or higher shall be a cessation order.”

EXPLANATION: There iz no counterpart rute in 30 CFR regarding a
cassation crder being issued based on a subjective prediction
and/cr opinion that a vielation "can reascnably be expected to
rasult in significant imminent envirenmental harm or create an
imminent danger to the health and safety of the public". Do not
have to deliver the sssessment notices for I0 days.

To the proposed revisions te Draft of 9/6/90 (dated 10/8/%0)

22.3(p) After the word "“vertical" on line 5, insaert the
faollowing language: "except when placed behind a slurry ]
impoundment embankment structure constructed by the downstraeam
technigque for abandonment purposes and”.

22.5 (d) Change to read as 30 CFR 817.83(c) by adding the
following: "All vegetative and organic materials shall be removed
from the disposal area pricr to the placement of refuse material.
Topscil shall be removed, segregated, and stored or redistributed
in accordance with Subsecticen 14.3 of these regulations. If
approved by the Commissioner, organic material may be used as
mulch, or may be included in the topsoil to contral erosion,
promote growth of vegetation, or increase the moisture retenticn
ot the soil.

Ta the prepessd changes to the draft of 9/10/90 (dated 10/8/%0)

22.7(a) Change the subsection to read consistant with the
provisionsg of 30 CFR 817.83(d){(1).
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Bi11 Raney, Yice President

¥est Yirginia Surface Mining
and Reclamation Association

1624 Kanawha Beulevard, East

Charleston, West Virginia

25311

Gary White, President

west Yirg

infa Coal Association

13071 Laidley Towers

Charleston, West Yirginia

25301

Re: Proposed West Yirginja Surface Mining
Reclamation Regulations

Gentlemen:

Below we have set forth some of the concerns with the

varjous permit packages being proposed by DOE:

I. October 8, 1990 Draft-Proposed Revis{fon to Draft of 9/C5/90

A.

-¢clear that a

Applicant Yiclator Systenm

1. §3.25(b}. This proposed regulation makes it
transfer of a permit transfers
responsibitity for unabated on-theeground violatfons,
but does not generally transfer liability for civil
penalties and unpaid reclamation fees incurred by the
transferor, This portion of the regulation is
appropriate and has 2already been found by OSM to be
consistent with the federal regulations. The new
proposal, howe further and provides that the
Rg%?gﬂitTgi__gglinquant civil penaities and unpaid
reclamation fees nain _the responsibility of The
g:igz__gszmiizzgt”"§§%féss it {s determined by the

pmmissioner that there was an ownership or control
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relationship between the parties prior to the transfer
of contrel of the operation.,® This language is both
unnecessary and overly broad.

First, the Yanguage is entirely unnecessarv. If
the permit transferee in fact owned or controlled the
transferor with respact to the operation being
transferred when the transferor incurred Tiability for
penalties or reclamation fees, then the transferee s
permit blocked, and cannot assume <the permit until

. either 1t or sometne else pays the delinquent

penalties or reclamation fees, Therefore, there is no
need to transfer 1liability for these penalties or
fees, secand, the Janguage of the regulation goes
beyond what DOE obviously intends,

It appears that DOE wishes to avoid the situation
in which & company that has incurred substantial
1iadbflity for penalties and fees atitempts to transfer
the permit to another operator <that the original
permittee owns or c¢ontrols, thereby allowing the
transferee to conrtinue mining under the same ownership

but without having to pay the transferor's penalties

or fees., As set forth above, this problem {s already
taken care of by the applicant violater system. In
addition, though, the language as written could have
unintended effects. For iastance, assume that
Cempany A hired Cperator B as a contractor at Site No.
1 {and was presumed to control Qperator B at Site No.
1) five years ago but terminated the relationship two
years ago. Then assume that Company A wished ¢to
succeed to a permit for an entirely different
aperation at Site No. 2 currently owned and operated
by Operator B, but on which Operator B had aliowed
five cessation orders to run the full thirty days,
Here, Operator B {which holds the permit, too)} would
have {ncurred over $100,000.00 14n civil penalties,
Under the terms of DOE's proposed regulation, because
Company A and Qperator B had enjoyed a control
relationship at Site No, 1 "prior to the transfer of
control” of the permif for Site No, 2, Company A would
be liable for Qperator 8's civil penalties at Site No.
2 even though Company A never controlled Operator B
with respect to cperations at Site No., 2. This Iis
clearly not {ntended by either SMCRA or DOE. To the
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extent that DOE stil] insists on some Timiting
lanquage, we suggest that 7t read as follows:

. +unless it s determined by the
Commissioner that there was an
ownership or control ralationship
petween ine parties with respect to the
cperation or permit being transferred
at the time that the party transferring
control incurred liability for the
delinguent ¢ivil penalties or unpaid
reclamation fees.

2. §3.31{b), (c)}. These secticens require that the
Commissioner wilil verify by letter with all bordering
states which produce coal whether any of the owners or
¢ontroliers of the applicant or operator have unabated
C0's, delinquent c¢ivil penalties or bond forfeitures
in those states, This requirement stems from the
Consent Agreement entered into betweer DOQE and Save
Qur Mountains, but should be written in such a fashion
that the permitting process {s net siowed by this
requirement, That {s, 1Jletters to the neighboring
states should be written by OCGE as soon as a permit
appiication is received in the Regional Office and the
nreignboring states should be given a definitive
deadiine by which 1its failure to respond will be
deemed t¢ mean that the applicant is not pernmit
biocked in that state. Otherwise, DOE, which has no
leverage over the agencies of adjoining states to
force timely responses, will forever be waiting the
response of dilatory neighboring states.

The third and fourth full paragraphs on page
three of this regulatory proposal require chacks on
the  T“appiicant, the owners or controllers of the
operator, and the lessor and entities controlled by
the Lessor, {if the Lessor retains rights to the goal
after extraction). . .* the language with respect to
the Lessor s surplusage as any Lessor which retains
the right to the ctoal after mining is already deemed
presumed to control the applicant. This language will
serve only to confuse applicants.
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Bond Release

1. This regulation would prohibit Phase I Dbond
release where chemical treatment of water is occurring
except in very Timited c¢ircumstances. Unfortunately,
the West Yirginia statute on bend release (¥.,Ya, Code
$22A-3-23) appears to make the phased bond release
schedule to which we have all grown accustomed merely
discretionary with the Commissioner, and does not
mandate that the release bonds in a phased approach.
Accordingly, there may be 1ittle that the c¢oal
industry can do to <c¢hallenge the Commissioner's
regulatory decision to 1imit his discretion. The
industry could, however, request that the regulation
apply only to permits issued after the effective date
of the regulaticn but are Tikely not to like the
answer they'11l receive.

28 Regulatory Package

A.

Surface Qwner Protection §16.2(¢)(2)

1. This regulation formerly provided that operators
had a duty to correct material damage resulting from
subsidence to structures “to the extent required under
applicable provisicns of the State law.” The federal
regulation, which provided that ¢the duty to correct
damage to structures was subject to applicable State
T1aw was struck down in Judge Flannery's February, 1990
decision. Since then, OSM has required that state
regulatery provisions no longer allow operators to
avoid the duty to <correct material damage to
structures even where they have specific deed rights
te do so,

The ceal industry should regquest that DOE specify
that this regulation shall apply prospectively only
and not to mining which has already occurred under a
different set of rules, In addition, the United
States Constitution and the West Yirginia Constitution
prohibit any law which impairs contractual
oebligations, see, U. S. Const. art, I, §10; W.Ya.
Const. art. 3, $4, unless the law is a reasonable
means of protecting a public interest. The interests
protected by ODOE's proposed revisions are strictly
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private and, accordingly, the contractual waivers
prgvious]y obtained by 2r ¢perator cannot be voidad by
DQE,

ROBERT &, MCLUSK
RGM/dd

TOTAL P.GS



POCAHONTAS LAND CORPORATION
POCAHONTAS DEVELOPMENT CORPORATION

QO Princeton Avenue

P.O. Bex 1517 LAW DEPARTMENT
Bluefleld, Wast Yirginia 24701 Thomas L. Unms
{08 05.8038 Erne‘stF Hays, II.

304} 325-3836 . 2 il
fo0e October 16. 1990 _ David K. Moora

{304) 325-2054 - Telecapler Stephen M. Hopta

Mr. Stephen C. Keen. Director
Division of Mines and Minerals
West Virginia Department of Energy
i615 Washington Street, East
Charleston, West Virginia 25311

Re: West Virginia Department of Energy - Proposed legislative regulations for West
Virginia Surface Mining and Reclamation

Dear Mr. Keen:

Pocahontas Land Corporation offers the following written comments relative to
the proposed regulations filed on September 6, 1990, and subsequent changes dated
October 8. 1990. It is the purpose of these comments to seek clarification of the
intent of these proposed regulations.

. Section 2.835 - This proposed regulation defines owmership and control in
Paragrapn (a}(3) as a person who directly or indirectly determines the manner in
whicﬁ an applicant. operator or other entity conducts surface mining operations,
and. further in Paragraph (b)(6) presumes a relationship of ownership or control if
an entity has authority to determine the manner in which a person or other persons
conducts a surface mininF operation. These definitions as submitted do provide
concem to any landowner/lessor because of the broad ambiguity of this definition.

The standard coal mining lease provides that the landowner/lessor has the right
to approve the projected mining plans of the lessee, and in many instances the
lessee is not the operator nor the applicant for a permit. These mining plans are
not as detailed as the mining_l_ﬁlans the operator submits to the Department of Energy
with its permit application. ese mining plans are approved to maximum recovery of
reserves, This standard lease clause is used to allow a landowner/lessor to protect
itself against waste being committed on its property. It is a common law right that
a landowner/lessor be protected from a lessee committing waste thereby diminishing
the value of the leasehold. A landowner/lessor does not control the day-to-day
mining operations by simply having the right to approve these mining plans.
Generally all leases provide that the ogerator or lessor is acting on its own Eehalf
and not an agent for the lessor and that it will comply with all state and federal
laws applicable to mining.

=SVS 1T O
SOUTHERN Thoroughbred
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Mr. Stephen C. Keen
October 16, 1990
Page 2

In the meeting of October 12. 1990, with the West Virginia Coal Association and
West Virginia Mining and Reclamation Asseociation. you stated that the intent of
regulations was to exclude a landowner/lessor where there was an arm’s length
transaction whereby the landowner/lessor only receives a royalty for the coal mined.
You further stated the intent of the regulations is to include those
landowners/lessors who have the right to purchase or to sell the coal that is mined,
The test for ownership and control should revoive around the ownership of the coal
when severed by mining. However, the regulations contain no language to clearly
show that this is the intent and, therefore. are subject to numerous
interpretations. The representative from OSM. for example. stated that reguirement
for submission of mining plans should be excluded from leases to avoid the question
of ownership and control. This clearly shows misinterpretation of the regulatory

intent.

The standard mining lease also provides the landowner/lessor has the right to
inspect operations to insure maximum recovery of coal reserves and also provides
language whereby the lessee covenants to mine coal in the most effectual,
workmanlike and proper manner according to a?proved suitable methods of modem
mining. Again. this is language to protect the landowner/lessor from waste. There
are numerous examples of landowners/lessors losing thousands of tons of reserves
because operators would high-grade a coal seam or even suspend minin%1 where the

roduction costs would be increased due to geology of the seam. Without strong
anguage in a coal mining lease, valuable reserves would be lost resulting in not
only a loss of income to the landowner/lessor but also the state and federal
governments in taxes that would be paid on this coal and the loss of energy and jobs
to the CFopulation of this country. Therefore, more specific language should be
included in this section to clearly show the intent otp the regulation and avoid
future litigation over misinterpretation of this section.

Section 3.25(b) - It is obvious from this language that the Department of
Energy is séeking to make those operators who have delinquent penalties and unFa.id
reclamation fees responsible for all of their outstanding violations or they will be
blocked from ever receiving a permit. A new purchaser of such an operation that has
violations must correct those violations but knows before closing the transaction of
the liability. However, once again the definition of ovmersﬁip and control in
Section 2.835 comes into play. Certainly. if the intent of the regulation is that a
landowner/lessor having only a royalty interest in an arm’s length coal mining lease
shall not be held accountable for the acts of an unscrupulous operator or not be
blocked from having any of its other properties permitted. then the definition of
ownership and control in Section 2.835 must be further clarified.

Section 5.5 - Sediment control structures that are in place after final bond
release that become the responsibility of the landowner to inspect and maintain in a
safe condition places an undue burden on a landowner, This section appears to be in
direct conflict with Section 8.1 whereby regulations seek to achieve the enhancement
of fish and wildlife. With the cooperation of the Department of Energy four years




Mr. Stephen C. Keen
October 16. 1990
Page 3

ago. some sediment control ponds were not removed in order to provide habitat for
fish and wildlife. These sediment ponds are excavated and there Is no built-up dam
or dike to comain large impoundments of water nor are they constructed in stream
beds within the meaning of the West Virginia Dam Control Act. There is no
difference in these sediment control ponds and the farm ponds exclused under West
Virginia Code §20-5D-3(e). These sediment control ponds are left only after they
have been ins%pected and designated as a benefit to wildlife by the West Virginia
Department of Energy and as having no potential to cause loss of human life in the
event of embankment failure. The West Virginia Legislature, in West Virginia Code
§19-25-3. provides that a landowner cannot be held liable for any injuries arising
out of the public's use of thesz sediment ponds designated for wildlife enhancement
for which there is no charge. Therefore, the Department of Energy should closely
scrutinize its conflicting regulations if its goal is to provide for fish and
wildlife propogation after reclamation has occurred and the bond released. Unless
landowners/lessors are relieved of the responsibility of this regulation,
landowners/lessors will have no other choice but to have these sediment control
ponds removed even though the removal will cause a detrimental effect on wildlife,

I appreciate the opportunity to submit these comments. and if you have any
further questions or need additional information, please feel free to contact me.

Very truly yours,

wauj "r/ /»La/.s.«a”

Emest F. Hays. II
General Land and Tax Attorney

EFH.II:mm
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LaRosa Fuel Co.. Inec.

Cuoal Producers - Shippers
420 BUCKHANNCN PIKE « CLARKSBURG, WV 28301 » (304) 623-6757

Qctober 8, 1990

Department oI Energy
1615 Washington Street Eaatc
Charlesten, WV 2331%

Daar 5irs;

On behalf of LaRosa Fuel Company, Ine., we are offering the
following comments and considerations in regard to Title 38, Series
II, Proposad Regulations:

We will be happy to meet with representatives Zrom the Departmenr
of Energy to discuss chaages to the regulations which will make fiae
regulazions mere practical and workable, so as to enhange the =mining
of coal and preteet the envirconment,

If you need to contact us, we can be reached at the letter head
address and pnone number.

Very truly yours,

Jonhn J. Belcastro
General Superintendent

JJBipas




WEST VIRGINIA MINING AND
RECLAMATION ASSOCIATION
1624 Kanawha Blvd., E.
Charleston, WestVirginia 25311
304-346-5318

Charige subsection to read as +ollows:

1.2¢a These rules and regqulaticong apply to sll prospecting and
surface mining operations in the State of West Virginia, except
the applicable subsections in Section 246, Article 3, Chapter 224
of the Act. However, where =xisting operations are being carried
out under valid permits o prospechting approvals and are in
compliance with applicable performance stamdards, no change in
cperations wWill be mnecessary or, no writien revisions,
amendments, or medificetions of such permits shall bas reguired as
a result of sromulgaticsn of Lhess regulaticns except as required
by the Commissioner. The provisions of this paragraph do not
constitute the issuance of a new permit for purpeses of permit
renewal or mid-term review of existing permits. Operations
permitted pricr to the effective date of thase regulaticns are
exempt from any new reguirements regulting from changes as long
as _the operaticn is in compliance with the conditions of the
permit and the reguirements of the Act.

1.2(c) RAny proposed change addressinmg this subject will likely
be imvalid as the recent decision in the U.S. District Court for
the District of Columbia is under appeal or consideration for
appeal, No gpecific action should be takem umtil the matter is
finally resoclved. However, any reference to “regulations” in
this subsection should be ehanged to "appropriate regulations
under which the permit was issued and subseguent changes which
been incarperated into the permit."

2.2 "Apandoned Site" definition must incorporate the actual
collection of bond as the determining factor for such abandoned
status. There is no counterpart in 30 CFR 701.9%,

Change the subsection to read &g follows:

2.9 fctive Surface Mining Operatian means, except where inactive
status has been granted in accordance with Subsgsection 14,11 of
these regulations, an operation where a FPhase 1 bhond reduction
has not been approved. For purpose of permit renewal as provided
by subsection 3.2&(a) of these regulations, an cperaticn shall
not be considered active i+ no further surface cpal extraction
will be conductad under the permit and only reclamation
activities remain.

EXPLANATION: In the 3/23/90 Federal Register, 0SM found this
language to be consisternt with 30 CFR 773.11(a) and 800.&0(h’.
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2,11 Affected Area. What is the eftect of the phrase "and the
area located above underground workings?"

2,12 The groposed definition for "bench control systems’ should
be returned to the existing language, except for ramoving the
limitation of use only "on haulback type mining operation.

EXFLANATION: In the 5/253/90 Federal Register, 0SM approved the
gexisting defimition. 08M did rct make & commsnt on changing the
definition. Use of these systems should not be restricted to a
mining bench. Use of the systems should be permitted on mountain
top and area mining cperations. There are numerous situations in
which the concept of bench control systems are used immediately
belew the actual mining bench, where such locaticn has gproven
more effective as it can contrel draipage much cleossy to the
souwrce, during all aspecis of the operation, from clearing and
site preparation through the actual mining process.

2.165 Best Technology Currently Available. This definition should
contzin qualifying language to indicate "reascnable availability™
of such equipment, deviges, systems, methods or technigues.

2.4%5 Embankment should be changed to read as the federal
regulation at 30 CFR Bl4.49. Insert the language, "that is
raiged above the natural surface of the land”", after the word
"materiala’. )

2.67 Impoundment or Impounding Bitructure should have the
fellowing language added to the end of the current definition:
2. which is five feet or greater in height as measured from the
upstraam toe and which resulis in & bhasin of twenty acre foet or
more. Frovided, however, thig definition shall not include
excavated ponds, bench contregl svystems, haul ageway sumps, or
temporary drainage structures approved as pert gf the permit".

EXFLANATION: This is consistent with the long—-standing policy of
the Depariment, in effaect since 19846, as well as the comments of
0SiM regarding such structures in the 5/23/90 Federal Register, &as
well as definitions of the Mine MHealth & Safety Administration,
at 30 CFR 77.214. Further, the Department policy was implemented
as part of the federal statute changes to provide that approved
persons can inspect drainage structures.



2.83{0) (&) At the end of the subsection add the following
language: "pursuant ftc the performance standards of the WV

Energy &ct, these regulations, P.L. $5-87 and the federazal rules’”,

EXPLANATION: This language clearly establishes compliance or the
lack of compliance with the performance standards of this Act and
regulations as the cause for acticn to initiate cwnership and
contrel sanctions. The phrase "manner ... Conducts...! covers an
aextremely broad spectrum of activities, many of which have
nothing whatsoever to do with this Act, these regulations or the
environmental aspects gf an operstion. If to be associated with
cwnership and contrel sapctions pursuant to this Act and the FP.L.
95-87, such a broad phrase must be limited to these statutes and
pretinent regulations.

2.96 Frospecting should have the term "substantial" inserted in
the definition, on the seventh line between the words "any"
and '"disturbance".

EXPLANATION: The term should gualify the meed for a prospecting
approval, as set forth in 2.122 of the proposed regulaticons. The
term comes directly from section 512 of P.L. 95-87. It must
distinguish the routine collection of data for application
reguirements from that which is necessary to determine the
location, quality and gquantity of coal seams. It is nat
appropriate for the simple collection of data, without
excavation, which is mandated by octher sections of the Act and
thege regulations, to require a prospecting approval. Would
placing a weir in the stream for background water sampling
reguire this spproval? Would using a rock hammer to get a
Righwall sample require prospecting approval? As proposed, the
regulation creates & mandatory "catch—-22" situation with octher
requirements of the Act and these requlations, such as section
131 (aX{12)%(13).

The federal requirements for prospecting approval, at 30 CFR
Part 772 are less effective than the extensive requirements for
prospecting approval in the West Virginia program. If West
Virginia is to follow the definitional purpose of coal
exploration set forth by the federal government im 30 CFR 701.5,
the state program should adopt consistent requirements for
approval of prospecting set out in 30 CFR Part 772. Establishing
three categories or levels of prospecting is & possible solution
to this problem. That is, as long as the reguirements for these
different levels are appropriate for the varving degrees of
complexity and purpose and the simple collection of mandated
environmental data is not included in the approval requirements.

An example of this concern is the requirement that each
application be approved by the SHPO. Since SHPO does not have a
comprehensive list of historical or archeclogical places for coal
bearing regions of the state, they (SHPD) reguire such research
be conducted by the permittee. That research, or survey as it is
called, must be done by recognized experts, approved by the




Department of Culture and History, and usually involves

excavation. Tharefore, & praspecting approval will be necessary
sach time the SHFO does not have records and regquires the
applicant to conduct a survey. However, according te these

regulations an approval for prospecting can not be approved with
a description of such cultural, historical or archeoclegical
sites, which, in many cases, reguires the SHFO's mandated survey!

2.104 Renewable Rescource Lands — should have the word
"significant" inserted before the words “acquifer" on line one
and line twe. Alsg, change the word “waters! to "water® and
insert the word "supply" follaowing the word "water” on line two.

At 2.114 ingert new definition sz follows:

2,114 Soil Material means material of which at least fifty
percent iz finer than 0.074 mm and exhibits plasticity and meets
the criteria for CL, CH, OL and OH, as determined by the unified
engingering scil classification system.

2.116 Stoniness: This entire definition should be deleted as it
has no federal counterpart and serves no purpose to the
performance standards.

Change to read as follows:

2.118 Structure means, except as used in the context of
subsection 3.8 of these regulations, any man—made structures
within or in the proximity of surface mining permit areas which
include, but is not limited to: dwellings, outhbuildings,
commercial buildings, gas lines, water lines, towers,
airports,and impoundments or bodies of water with a storage
capacity or volume of 20 acre~fect cr more. The term doss not
include structures built and/or utilized for the purpose of
carrying out the surface mining operation. For blasting
purposes, structure shall also mean underground mines and
tunnels., )

Change to read as follows:

2,120 Subsidence means, a&s it relates to underground mining
operations or suger mining, a sipking, collapsing and cracking of
a portion of the earth’'s surface causaed by voids, beneath the
surface oreated by mining.




F.2¢(ar What is meant by the phrase “receive approval of a
wWrititen request” on linme four? Deleta the words “and gbtain" on
line I, and insert the phrase, "and the Commissioner shall act

Within the time pericods specified in the fAct so as to igsue".

J.2¢h) {11y Delete this subsection in its entirety so as to be
consistent with 30 EFR 773.13¢(a’.

J.Z(bYI3 (E) Wording is improper.

T.2{e) What is meant by "“he may reguire one (1) additional
advertisement"? After the word Ypariod" on line 7, insert the
following: "only if a protest or imguiry had been filead by a
person with a valid legal interest within the comment period for
the original advertisement'.

J3.2(F) Insert "because of significant revisions" atter the word
“reguired" on line +four, and strike the remainder of the
sentence.

3.4{c) Add a new item as follows: Hi{&) In liew of celor
coding, maps may be marked with computer generated markings to
distinguish the features noted in (1) through (5} of this
subsection. Such markings and the features they represent shall
be shown in the legend of the map."

3.4(d) Insert “"as aspplicable" between the word "information". and
the colon "i1" at the end of the subsection heading.

EXFLANATION: Present wording indicates such information will be
required whether the permittee plans t¢ include such activities
in the permit or not, i.e., augering limits, topsoil borraw
areas,

S.40d) (24) What is meant by this reguirement? What is the
purpose af this requirement? What is the federal rule
counterpart to this requirement?



T.& (R Delete this item in its entiretv. Section 14.17 covers
the matter in accordance with the comments of O8M in the May 23,
1990 Federal Register and 30 CFR 8146.927 and 817.95.

I.7(a) Reinsert the language shown as deleted. Upon
reinstatement, at the end eof that language follcowing the word
"design®, insert the follewing lanmguage “"upen a demonstration
that it is as effective in protecting the environment., public
health «nd safety as the design technigues specified in the
federal rules”.

EXPLANAT ION: (1) This additicnal languages was mandated by 0OSM’'s
comments in the I/23/90 Federal Rogister. () It is consistent
with the language of 30 CFR Bi&.71{e) (Z). (3} The EXPLANATION
for subsection 3.7(b) (&) alsoc has relevance to this
recommendation. {4) This opportunity in design approach,
without any change in design criteria, is eritical to the
industry. Engineers responsible for certifying excess spoil
dispeosal structures must be provided design flexibility, as long
as the stability criteria of federal rules are achieved, This is
particularly important in light of the recent decision of the

4. 8. Pistrict Court of Washington, D.C. regarding termination of
Jurisdiction. If the only designs accepted will be those
dictated by 0SM and state regulatory authorities, without
industry engineers having any flexibility, then the structures
should be certified by these agencies and the respongibility for
the structuwre’s long term stability must be assumed by the
desigrning agencies of the federal and state governments. {3
With this language being reinssrted, as part of the state program
amendment, we are net asking for approval of altermative designs,
only consideration! Without such language, the industry does not
have an opportunity to even submit an alternative design for
congideration. We are simply asking for that opportunity! (&)
The answer of "experimental practices” is not appropriate since
it is such an extended, complicated process. That complication
defeats the innovation, initiative and, thereby, the opportunity
for impraving the design and construction of such +ills. #Also,
it is not & state program consideration, experimental practices
is completely under the authority of 0OSM. If that (experimental
practices) is the only approach, can we submit, for consideration
of approval, the plans and designs for fills already installed
and certified, which were different from federal requirements,
But in compliance with state regulations, at the time of
canstruction, and these fills have proven to be stable, safe and
functional?




Z.740) (&1 Delete this subsection entirely.

EXFLANATION: In the S/27/90 Federal Register, 0SM found the
current section 3.7 to "be no less effective than the
carresponding Federal rules ..." and did net recommend any
changes., Thereby, any additionsal language to this subsection 3.7
is not necessary. This new language clearly provides for a
layman’'s review and approval of a registered engineer’s plans and
propesals. While the current Commissioner is & trained engineer,
there may be future Commissioners not having such training. It
is not appropriate for somecone rot registered as & professional
engineer to review and pass judgement on plans prepared by RPE s.

3.8(b) At the end of the subsection, add the following:
"Provided, however., that the Commissioner will rnotify the
permittee that such revisions or reconstructions are necessary
and shall provide a reagonable time for compliance".

S.12(a) (1) At the end of the subsecticon, insert the following:

"Where the angle of critical deformation is less than 15 degrees,
the applicant must provide supporting documentation establishing
that such lesser angle provides egual protection.”

EXPLANATION: The following language should be reinserted in this
subsection as it is not limited in 30 CFR 784.20. As proposed
the limitation restricts prudent engineering design and planning.

S.14(a) UWhat is meant by "average quality"? What will be
acceptable tests and procedures for determining average quality?
Are there counterpart federal rules regarding these activities?
Since OSM states in the S/23/90 Federal Register that coal refuse
piles not meeting the definition of coal in 30 CFR 700.5 is rmot
subject to regulation, it is accurate to conclude that any pile
not having an "average quality", as noted in this proposed
subsection, would not be regulated. Is that true?

3.14(b) {13) What is meant by "baseline water gquality'? Is it
the quality of water before the pile was ever constructed? Or,
is it the existing quality immediately prior to new activity?



Change subsectiorn 3.1&8(a){l) to read as focllows:

T.le(a) (1) The scope and level of detail for such information
shall be determined by the Commissioner in consultation with
State or Federal agencies with responsibilities for fish and
wildlife resources in the area of the operation shall be
sufficent to develep the protection and emhancement plan regquired
whder paragraph (b)) of this subsection.

3.19 Remove the phrase "or archeological sites" on line 4.

EXPLANATIONY This requirement is mnot comsistent with 30 CFR
7ol.1ll(c), 7&1.12(Ff) or 773.12. These sections of 30 CFR are
limited to publically owned parks and sites listed on the
National Register of HMistoric Places. There is not any reference
to archeclogical sites, except for federal programs only, as
contained in 30 EFR 773.12.

Change subsection J.22(Ff) (&) to read as follows:

3.22(F) (6) Restore approximate premining recharge capacity in
actordance with section 24 of the Act, provided that underground
mining operations are exempt from this reguirement.

3.22(g) Remove the following langusge "Monitoring sites shall bBe
located in the surface water bodies such as streams, lakes, and
impoundments that are potentially impacted or into which water
will be discharged at both upstream and downstream locaticons from
the dischargas".

EXPLANATION: This language is not consistent with 30 CFR 783%.14
{1}, which requires the monitoring sites to be shown on the
surface water monitoring plan, but does not mandate these be
located at specific places. In addition, the discharge
monitoring points are a mandate of the issued NFDES permit, which
are basad on the maintenance of quality of the receiving stream,
lake, or impoundment.

3.23 This section should have & subsection which would previde
for the Commissioner to simply be motified without requirement of
application, notices, advertisements, etc. when only the officers
of & permittee are changed, but there are no other changes teo the
ownership and control.



To the proposad revisions to the Dratt of 9/&8/%0 {(dated B/8/%0)

JeRT(hy Remove the newWwly proposed languags (underlined in
dratt).

EXPLANATION: The existing language was found< by 0SM, tc be
consistent with federal rule. There was no suggestion or comment
that it needed toe be changed. This new proposed addition goes
beyond ftederal law, rule, state law and rule. (S8ee attached
comments for further clarification).

3,230 (213 Is this required by federal rule? I so, what
section of 30 CFR applies to these provisions?

F.254d)  What is the definmition of “subcontractor"? Does federal
rule define "subcontractor"? Is this provision regquired by
fedaral rule? If sa, which section of 30 CFR?

S.28¢{e) Entire subsection should be deleted.

EXPLANATION: As written, the subsection literally reverses the
concept of the Applicant Violator System in that violations,
permit blocks, fines and penalties can be sold! This subsection
has no counterpart in 30 CFR 773.15(b) & {(c) or 774.17¢d) (1) (iii)
and appears tc be contrary to the findings of OSM in the May 23,
1990 Federal Register.

3.26(a) (4) Is this not already required by other secticns of
these reqgulaticns and secticn 1l of the Act?

3.27 (e} Insert the following language at the end of the
subsection:

"Provided, the Commissioner shall notify the permittee that such
revisions are necessary and shall provide a reasonable time for
compliance. The Commissioner shall approve such requested

revisions upon receipt."

EXFLANATION: 30 CFR 774.11 discusses a thorough review of the
permits and the issuance of orders, with written findings, which
mandate revisions for this purpose. While such formality is not
necessary, it is appropriate that a permittee be given notice and
& reasonable time to submit such revisicns, and such revisions
should be appraoved if reguested.




Charmge subsection 3.28(b) (2) in the follawing manner:

Z.Z8(b) (Z) Replace the word "ilife" with "term" int the first

sentence. DPelete "throughout the life of the permit" at the end
of the subsection. Insert the following language at the end of
the subsection: "Providaed, howevear, that any increaease in acreage

paermitted under cne o more Incidental Boundary Revisions, that
doeg not invelve cgal extracticn, shall not bhe subject o the
acreage limitations set out in this subsection.”

EXFLANATION: The use of IBR's for non—-extractive activities is
critical to continued compliance. The federal regulaticons do not
discuss IBR's, and as long as appropriate investigations are
conducted , as specified in the 3/23/90 Federal Register, 0O8M
finds no inconsistency with IBR's. Permit term is also more
accurate since the mid-term reviews and reneswals are literally a
reissuance of the permit at which time the appropriateness of an
IBR can be revizwed. A much needed example af this requested
change is the uphill expansicn of refuse areas.

/Eﬁ? g
To the proposed revisions toc the Draft of 9/6/%0 (dated 0.

T.28{(=) (D) MWhat is meant by this item? Is it required by
federal rule? If so, what section of 30 CFR?

| )e/5/4
Te the proposed revision to the Draft of 9/46/90 (dated 848750

3.29(b) Delete the proposed additional language as it is
contradictory to 30 CFR 785.18(d), which provides for such
variances to "be reviewed ro later than 3 years after issuance’.
I+ the proposed language is adopted, it should include the

following phrase, after the word "terminate'”: Vupcon appropriate
notica giving the permittee at least thirty (30) davs to
respond”. —

Also, this section should provide for the reverse situation
of surface mining following undergroumnd mining, dnder separate
permits, whereby the reclamation of the underground mine can be
delayed because of the progressing surface opsration.




TLa0an Following the word "government' on line three, insert
the follaowing: "or be reguired by federal or state law or

regulation as mitigaetion structures or facilities®.

EXFLANATION: The use aof structures for mitigation have been
authorized under Section 404 & 40Z permit consideraticens,
recognized by EFA and encouraged by the Wildlife Resources
Division arnd Public Lang Corporation of the DNR. The location of
these structures is usually of great emphasis sc a8 To gncaurage
public wtility. Thereby, that siting is wusually dictated by a
state agency. When that occurs, it should te recognized by Dek
in this section of the regulations.

I.30(e)  Why are municipalities, leocal public service districts,
soil conservaticon districts, etz. exgluded?

f/s?/fﬁ

/
To the proposed revisions tc the Draft of 2/6/90 (dated 87E7§ETZ

F.31(by Delete subsection in its entirety.

The changes are not consistent with federal law or regulations
nar the WY Act or regulations. The entire language of this
subgection is duplicated from the NWF, =t. al. agreement document
and should not be a formal part of the regulations. Most
particularly, the Commissioner should not be bound by the
administrative activities of surrocunding states in waiting for &
response (paragraph S) to an ownership and control inguiry. That
simply duplicates the national AVS system, and is an unnecessary
delay to permit issuance. Also, see comments attached for this
subsection and subsection {(c).

.31 (=) Including “application for renewal' is contrary to
section 19 of the WY Energy Acht, since the burden of proof is
with opponents to the successive renswal of the permit.

3.33(b) What is meant by "viclatiens review criteria"? Is there
a federal rule counterpart to this term?



4,1¢a) (1) (i) At the end of the subsection, after the wordg
"spoil',y insert the following language ",for which design

criteria nas been approved and, on an active opegration, is
outside the perimeter of the coal and/or spoil ares; and,”

EXPLANATION: This language will clarify that roads used for coal
and spoil haulage within the operational pit/area of the permit
arg nct primary roads. These ftype roads are constantly changing
ag the pperation projresses and are not used for amy lengith of
time. Thereby, these typs roads should rmot be considered
"primary roads’. This clarifying lamguage is consistent with the
description of primary rocads regquiring certification pursuant to
30 CFR 780.37. It is alsoc consistent with the definition of
Yroads® im 30 LFR 701.5 and section 2Z.40 of these regulations
which state, in part, "... dees not include ramps and routes of
travel within the immediate mining area or within spoil ar coal
mine waste disposal areas." If the definiticn remains unchanged,
as propased, is it true that im order to be classifiad as
"mrimary", a road must meet both standards set forth in
4,1ta¥y (13 {i) and (ii}~7

4.24a) (&) After the word "line" on line 1, ingert the following
language: "or offset baselines".

4.3(a) (2) Delete this subsection in its entirety or change the
language to be comsigtent with 30 CFR 780.37(a) (2},

EXPLANATICON: 30 CFR 780.37 (&) (2) reguires such plans and
gdrawings for reoads located in the stream chamnnel, not crossings!

4.5 Are these extensive requirements for infreguently used
access roads mandated by federal rule? If so, what section of 30
CER?

4.7(a2 {2 Is the phrase "wherever necessary' a Jjudgement to be
made by the designing engineer? Will it be accepted by the
regulatory agency?




4,8{b) The regquirgments of this subsectiom should be changed to
be consistemt with the provisions of 30 CFR 814.1350/817.130/
Bia, 151/817.101.

4.10(e) (1} Should be deleted in its entirety and replaced with
the language of 30 CFR 8146.1800f) (35) and 817.150(F) (37,

4,11(ay{(l) Delete words "gqualified registered professional" on
lines 3-4, raeplace with "licensed". This is consistent with
existing West Virginia law and practice regarding land surveyors
gqualified to perform the tasks described.

4.11(a){5) The design precipitation event should be changed to
he consistent with subsection 4.7 of these regulations. Alsg, it
is inconsistent with the reguirements of 30 CFR 816.151(d) (1) and
B17.151(d) (1),

4,12(a) After the word "facilities", omn line 3, insert the
phirase “which are under the control of the permittee’.

EXPLANATION: It is impossible for & permittee to control the
operation of support facilities over which the permittee has no
cantrol. This is consistent with 30 CFR 814.180 / 816.181/
Bi7.180 / 817.181.

4.13 0On lirme 1, delete the word "all" soc as not to include
infregquently used access roads.

On line 8, remove the phrase "approved registered
professional® and replace with "licensed" so as to be consistent
with WY law and practices.

Delete the last two senterces as these are inconsistent with
the defimition of *roads" ags set forth im 30 CFR 701.5 and
section 2.40 of these regulations: inconsistent with the
defintion of "primary roads" set forth in 30 CFR 816.130 and
817.150, as well as section 4.1(a) (1) (i) & (ii). These two
sentences are also inconsistent with 30 CFR 780.37{(b) and
784.24(b}.

Is it accurate to interpret the language of the current
definition as providing for the acceptance of "as-built' plans as
a supplement to the certification of roads? If so, why are these
not provided for in the proposed definition?

(A




S.20a Delete the phrase "including roads' from lins 3.

EXFPLANATION: The inclusicn af this phrase is imconsistent with
IO CFR 814,131 (d) (&) amd 817.131({d) (&) which authorize the
crossing of streams with certain structures without a specific
finding. Also, the only change required by 0SM in the May 23,
1990 Federal Register is the additional language regarding water

guality standards. That adodressed the only excepition to 08SM's
finding that this section was "identigal to ... 30 CFR Bi&.TS7 and
B17.57. ) _

S.4({b) (3 Insert the word "applicable'" before "state and federal

water guality standards".

S.4({b)(4) Dpes the language of this subsection permit the same
design flexibility as provided for in 30 CFR Bl&.4& () {iiiy (A7

5.4(b)(10) At the beginning of the subsecticn, add the fellowing
language: *An impoundment meeting the size gr criteria of I0 CFR
77.2146 and"

EXPLANATION: This is consistent with 30 CFR 814.4%(a) (3) and
g17.4%9(&) (3).

S5.4(d) (1) At the beginning of the subsection, add ths following
language: "Except for temporary gediment control structures
approved as part of the permit".

EXFLANATION: As the time requirement for certification in this
regqulation is not consistent with 30 CFR 780.25, providing that
temporary sediment contrel structures do not have to be
certified "prior to any surface mining activity® makes compliance
with this rule pessible. While the proposed provisions of this
section are appropriate for permanent drainege controel
certificaticn, the installatiaom of certain types of such
permanent contrel is impossible until mining is completed.
Temporary drainage control is an interim sclution o this
problem. However, as written, this section will be impossible to
comply with in many situations.

S5.4(@) After the word "structures”, insert the following
language: "meeting the criteria of 30 CFR 77.214" so as to be
cansistent with 30 CFR Blé.4%.




Z.4(e) (L3 4{B) insert the follcowing language between the words
tenginesr! and Yshall®' on line 2: "or licemnsed land survevor'.

EXPLANATION: 30 CFR 8146.4%(a) (l0)(ii) and B817.49(a) (107 (ii)
provide that surveyors, 35 well as engineers, can complete the
certified report.

S.4(h) Delete the phrase "mor less than two (2) years before
fimal bond releasge" on linas 3 and 4.

EXFLANATION: This language i3 not consistent with 30 CFR
816,446k (T and B17.4&<(b) (S).

S5.4{h){(2) At the beglinning of the subsection, insetrt the phrase
Hinless otherwise approaved in the reglamation planm™ 80 as to be
consistent with 30 CFR B14&.4% and 817.49, as well as section 3.5
of these rules.

5.5(c)y At the end of the subsection add the $slloawing language:!
‘provided, however, this shall not apply to impoundments left in
place purusuant to Chapter 19, Article 25, Section 2 of the Code
of West Virginia".

&.8(a) Reinsert the delet®d language.

EXPLANATION: Sinmce one-half mile has been established as the
limit for survey notice, removing the language im guestion is not
conslstent with 30 CFR 8l6.62(c) and B17.462(c) as these
subsections require that structures "that could reasonably be
affected by the blasting" be surveyved to determine preblasting
cendition. Remaval of the language is contradictory to the
expressed intent of these subsections. In addition, surveyving
structures beyeond one-half mile from the "blasting” site will
cause unnecessary concern and alarm of those resldents.




&H.8((x) (&) Add a new subsecticon, as follows:

H£.8 (a) &) In the event residents or cwners of manmade dwellings
ware notified, in accordance with paragraph (a) of this sectiaom.,
as a tregult of 3 previous permit applicaticn by the same
prarator, it will not be necessary to rencotify those residents of
a preblast survey on subseguent applicatiam which are within one-
half mile of those residents.

&£.8(a) (7 Add & new subsection, as follows:

&.B{a) {7} Any perscn who, after verified notkice, refuses entrvy
to pruoperty for purposes of conducting a survey pursuant to
subsection (a)(2) of this section, shall waive any right to
damage claims whicgh use pre-iblasting conditions as a basis for
such damage.

11.1 (a) Delete the underlined language which has been added to
the proposed rule and replace it with the following lamnguage:
"the life of the permit or any rencwal thereof and the liability
period necessary to complete all reclamation operations under
Chapter 226, Article 3 of the Code of West Virginia"

EXFLANATION: This change makes the language consistent with 30
CFR BOO.&60 ¢th). In addition, as proposed the term "reclamation
obligations" is not defined in state or federal statute or
regulation.

To the draft filed 9/10/%0, and /37/‘37 v
Ta the proposed revisions toc the Dratt of 9/&6/90 {(date878/%0)

12.2(c) (4) Delete this subsection irm its entirety.

EXPLANATION: This new language containg the phrase
“Notwithstanding any octher provisions ...of the Act', which
indicates that this rule simply diregards existing state statute
and the provisions it establishes for bond reduction and release.
This proposed language arbitrarily igrnores the fact that numerous
permits have been approved by DoE, pursuant to the provisions of
existing law and regulations in effect at the time of issuance.
It ignores the fact that permits have been operated in compliance
with those laws and regulations. Most importantly, thase permits
have been operated pursuant to the provisions cof Chapter 224,
Article 3, Segtion 23 of the Code of West Virginia with the
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reascnable expectation that since the statuts is in effect,
reclamation coculd be achieved by insuring that untreated post
mining water discharges were as good as or better than what was
there before mining. These permittes now find themselves in a
situatison where the reguirements for +inal releasse have besn
suddenly changed by these propossd rules, despite the fact that
22Z2A~3-23 remains valid. And, this rule is proposed without amy
request o interest from the federal Office of Surface Mining.
There is no fecderal law or rule similar to this proposal.

Nzither doss this new provision re-mgrize the provisions of
the state’s water guality regulations, under which the standards
for coal permits are established. In September of 1989, rules
were promulgated, by DoE, whigh stated that bond forfeited sites
would have reclamation defined to include water guality. That
provision was to take effect for any permits revoked and bonds
forfeited after December 15, 198%. This new proposal diskegards
such a prospective approach and will apply the mew water guality
standards retroactively to dates uncertain, as it relates to the
time such permits were operated. There have bgen hundreds of
permits issued and completed in compliance with all laws and
regulations in effect at time of issuance and during operation,
which had to equal or improve the guality of existing water or
the bond was never have been released. Now, with this change,
the bond will never be releassed even though these operations have
improved the gquality of existing water.

This proposal disregards ather sections of the state Act and
these regulations pertaining to the establishment of background
water gquality prior to beginning mining. For the past eighteen
vears every parmit application has had to have water guality
analyses performed prior to mining to indicate the status of
discharges frem proposed mining areas, as well as the existing
quality of receiving streams. For the past ten years, that
background water information has become extremely sophisticated
and comprehensive. The findings of these investigations were
intended to serve as the basis of comparison for the guality of
water that had to be achieved upon completion of miming. Since
this proposal ignores the findings of any background water
guality investigation and establishes effluent limitations and
water quality standards as the goal to achieve, the Act and these
regulations, at section 3.22(b)%{(c), must be amended to terminmate
the reguirement for perfocrming such background water quality
investigations. The cumulative hydreligic impact analysis (CHIA)
and probable hydrologic consequence (PHC) review can be performed
using these effluent limitations and water guality standards as
the presumed impact, thus no investigaetion that would result in
other gqualitative findings is necessary, if this proposal is
accepted.

Even though the recent decision of the D.C. Circuit Court
regarding the termination of jwisdiction is still in a pending
appeal status, the impact of Judge Flannery’'s ruling must be
assessed using this proposal as a revised stanmdard for
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accomplishmant of reclamtion. FPreliminary interpretations
indicate that any permit, anywhere, mined at anyiime in the past
would be subject to recall using this new defimnition. The impact
on the indusiry and the agencies, both federal and state, is
unprecaedented and endlessly indeterminate. While the decision is
cantrary to that desired by the industry and agencies, that
decision is net the congsern im this matter. Rather, 1t is the
state’'s adiustment of tha definition in this preopesal that cavses
the targst to drop out of sight!

While this preaposzl brings drastic changes 0 the water
guality objective of reclamation, it is a worthy concept.
However, when applied ratroactively, in the sense of impacting
mining operations which were conducted under & different set of
standards, it is economically and, in some cases, technologically
impossible to achieve effluent limitations and water quality
sitandards. Many of the sites did not meet these standards before
apy mining was conducted. The devastating impact of this
prapesal can be verifisd by 08M and DoE’'s very cwn Abandoned
Mined Land {(AML) program and its lack of emphasis on water
guality. The agencies administer the AML program, using money
paid totally by the industry as a tax on current production, to
correct problems from past mining practices. That praogram has
spent hundreds of millions of deollars reclaiming old mining
zites. However, no emphasis has been placed om guality of water
{rom these sites. It does not even have to meet what the
background water quality investigations or presumptions were,
much less effluent limitations or water guality standards. While
DcE proposes that the industry, on sites mined under different
rules, suddenly meet these stamdards, their very own AML program
dogs not have the same reguirements! The bond forfeiture program
now includes such considerations, but it is tied to background by
simple fact that it does not mention water guality standards or
effluent limitaticns as an objective. But that was a prospective
program, not started umtil December 15, 1989.

What is the definmition of "chemical treatment”? Does it
include the use of flocculernt? Doems it include wetlands? These
proposals are also contradictory to section 14.7 of these
regulations which uses "hydrologic balance" as the basis for
discharge guality. "Hydrologic balance" recognizes the gquality
of premining discharges and receiving streams.

These proposals are arbitrary, capricious and totally ignore
edisting state and foderal law and regulations.




12.2(g Add @ mew section to reac as follows:

12.2¢g) Notwithstanding any other pravisions of this section,
these regulations , or the Act, a permittee may apply for release

of bonds posted in accordance with Section 1i(a)(2) of the Act
and section 11.8 of these regulations. Eazch increment shall be
considered, for purpeses of this subsectian, as a separate permit

pursuant to the requirements of section 1Z.2 of these

regulations. . — - S

EXFLANATION: This gproposal is comsistent with several other
appraved state programs which authorize and recognize the releases
of bonds provided en an ipcremental methed, i.2. section 1501:13-
703 of the State of Ohic regulations. Alsag, there is no
prohibition of this release procedure in either federal or state
law and regulation.

To the proposed revisions to the Draft of 2/&6/70 (dated 10/8/%0)

12,4(d) (2) Delete the newly added phrase "Notwithstanding
efforts by the Commissioner® and delete the word “shall' on line
two and insert the word "“"may".

EXFLANATION: As opposed to a mandatory reguirement, this section
should be flexible so as to include considerations for wesather,
and other conditions over which the Commissioner has no control
and which would serve to delay the initiaticn of physical work.Ilt
should also provide recognition of delays invelved in the legal
procedures leading to collection to insure that a purposeful
delay, by the bonding or mining company, would not cause a
mandatory shift of liability $rom them to the Bpecial Reclamaticn
Fund. In addition, collection efforts should not terminate if
dnable to collect after 180 days. There is rnot & federal
regulation similar to this which precludes 0SM from having any
cancern with the reguirements.

1Z3.1 - 13.9 Delete these sections in their entirety and replace
with the language of 30 CFR Part 772.

13.1 = 13.9 I the proposal to insert 30 CFR Part 772, in its
sntirety, is not accepted, then the language of these sections
should be changed to provide for three categories of prospecting
approvals, which requirements will be reflective of the varvying
degrees of complexity and purpose. {See the EXPLANATION +for
section 2.94. in these comments.)




13.1(z) (&)
153, 244> ft the end of gach subsection, inszsert the following
language: “idemtified within the proposed prospecting araa’.

EXPLANATIGCN: This language is8 consistent with 30 CFR
772,120 (F) .

14.3 After the word "supplies" on line &, insert the fellowing
language: "in accordance with Bechicn 24 of hhe Act", so as to
be comsistent with 30 CFR 780.21(e2) and 8l&.41i (R,

14,.80a) (2Y (EY (idi) Deilete the words 'so as” on line 4, insert
the words "if necessary's; and, insert the following language at
the end of the subsection, 'grovided that this material may be
included in the computation of the 20% non-durable material i
shown hot to affect Fill stability®.

EXFLAMATION: This ig an engineering consideration which must be
addressed by the permittee in compliance with the cbiective of
achieving the reguired static safety factor and preventing any
chance of clegging the underdrain, The means of achieving those
objectives is not appropriately dictated by agemecy rules. This
ig comsistent with 30 CFR B1lé.73¢(b), 817.73(b) and =mectian
14.14(g3 (1) (A} of these regulations.

l4.8(a) (5) Delete the words "prohibited unless" on line 5,
ingert iIn its place the following: “approved atter".

EXPLANATION: This is consistent with 30 CFR 814,107(d) and
B17.107(d).

i4.9{b) (1) Remove the word "collectively’ on line 5, so as to be
consistent with 30 CFR B819.15(b) (1),

14,11 Delete the section in its entirety and insert the
provisions of 30 CFR 8146.1%1 and 817.131.




- 1

14,14 () In accordance with the statement of (U8SM contaimed in
the May 23, 1990 Federal Register, at finding 14.14(b), is this
the section which initiates the no-cost reclamation program?

14.14(m) (3) Delete2 this subsection in its entirety and imngsert
the provisions of 30 CFR 814.71(e){3) and B1l7.71 () (3,

14,142 (8)
14.14(+) (5
12.14(g) (&) Delete proposed language 5o as to bz consistent with

F0 CFR Bl&.71 and 817.71.

i4,.14(+) (8 Delete the second and third sentences and insert the
provisions of 30 LCFR B8l&.71(a) (3 and B817.71(e) (3.

14.148(g) (1) (B) While the phrase "will mot degrade to soil
material' is consistent with 30 CFR Bl&.73 (k) and 817.73(b), it
emphasizes the importance of defining "soil material”" as proposed
at section 2.114 of these comments,

14.14(g) (3) Delete the subssction in its entirety and insert the
provisions of 30 CFR 814.71(e) (3) and 817.71 (a2} (X).

14.14(g)(11) Remove this subsection in its entirety as no
gimilar provision or requirement is found in federal rules.

There is no definition of "significant non-compliance" in these
rules or the federal rules. Alse, this subsection uses the
language “notwithstanding and in addition to any other provisions
cf...the Act", which is arbitrary and capricious expansion of
authority.

14,14(g) (12) What is the purpose of this change? What federal
rule is similar to this proposal?




14.15(d) After the word "inciuding” or ling 3, ingsert the
tollowing language: "multiple seam operations and".

EXFLANATION: There is no federal rule relating to the
backtilling and regrading of cperations mininmg multiple ssams,
which create mere than cne bench. The naturs cof such operations
mandates they be addressed im a manner different than the strict
time/distance requirements established for one-bench contour
pgerations in section 14,13 (1) (2) (3).

14,16y Why is this subsectich specific with & date of 2/4/87
ag it relates to "remininmg"? Is the intent to limit “remining"
operations? Is this date specified in law or is it simply the
date suech legislation was passed”?

13.Z2¢(b) Delete the newly proposed language on line 5 & 4.

EXFLANATION: In the May 23, 199C Federal Register, 0OSM found
this exristing section '"mo less effective tham 30 CFR 817.100¢
(fimding 13.2b). What is the purpose of accelerating the
imitiation of reclamation on an underground mining site? The
existing language was developed with the characteristics and
problems usually incurred with the closing an underground
ogperation in mind.

i6.2(c) See attached comments. And, at the end of the
subsection, add the following laguage: '"FProvided that any persaon

who, after verified notice and reguest teo conduct & premining
survey of their propaerty anrd facilities by the applicant, refuses

entry to said property, shall waive any right to damage claims
which use premining conditions as a basgis for such damage.'

20.5(a) Reinsert the following language: ‘"issuance of a notice
of" so as to be consistent with 30 CFR 845.15(a).

20.3(a) Reinsert the proposed deleted language regarding
assessment of civil penalties of less than one thousand dellars
($1,000), as it is consistent with the provisions of 30 CFR
B435.12.

N
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20.6(d) What is the origin or basis for the proposed additional
language™ Does it have & basis in federal rule? If so, what is
the section? Is this not an coverextension of avthority being
grantad to persons without standing?

Z20.7 (b (7-8B) Delete "A vioclation with a seriousness of rating of
7 or higher shall be a cessation order.®

EXPLANATIOM: There is no counterpart rule in 30 CFR regarding a
cessation order being issued based on a subjective prediction
and/cr cpinion that a violation "can rsasonably be expected to
result in significant imminent environmental harm or create an
imminent danger to the health and safety of the public"., Do not
have to deliver the assessment notices for 30 davs.

To the propeosed revisions to Draft of 9/6/90 (dated 10/8/%90)

22.F(p? After the waord "vertical" on line 8, inssrt the
following language: ‘'except when placed behind a slurry
impoundment embankment structure congtructed by the downstream
technigue for sbandonment purposes and'.

22.3 (d) Change to read as 30 CFR 817.83(c) by adding the
following: “All vegetative and organic materials shall be removed
from the disposal area sorior to the placement of refuse material.
Topsoil shall be removed, segregated, and stored or redistributed
in accordance with Subsecticn 14.3 of these regulations. i¢f
approved by the Commissioner, organic materizl may be used as
mulch, or may be included in the topsail tae control erosion,
promote growth of vegetation, or increase the moisture retention
of the sail.

To the proposed charges to the draft of 9/10/90 (dated 10/8/90)

22.7(a Change the subsection to read consistent with the
provisions of 30 CFR B17.83(d) (1),
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Mr. Stephen C. Keen. Director
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West Virginia Department of Energy
1615 Washington Street, East
Charleston. West Virginia 25311

Re: West Virginia Department of Energy - Proposed legislative regulations for West
Virginia Surface Mining and Reclamation

Dear Mr. Keen:

Pocahontas Land Corporation offers the following written comments relative to
the proposed regulations filed on September 6. 1990, and subsequent changes dated
October 8. 1990. It is the purpose of these comments to seek clarification of the
intent of these proposed regulations.

Section 2.835 - This proposed regulation defines ownership and control in
Para%raph (a)(3) as a person who directly or indirectly determines the manner in
which an applicant. operator or other entity conducts surface mining operations,
and. further in Paragraph (b)(6) presumes a relationship of ownership or control if
an entity has authority to determine the manner in which a person or other persons
conducts a surface mining operation. These definitions as submitted do provide
concern o any landowner/lessor because of the broad ambiguity of this definition.

The standard coal mining lease provides that the landowner/lessor has the right
to approve the projected mining plans of the lessee. and in many instances the
lessee is not the operator nor the applicant for a permit. These mining plans are
not as detailed as the mining plans the operator submits to the Department of Energy
with its permit application. These mining plans are approved to maximum recovery of
reserves. This standard lease clause is used to allow a landowner/lessor to protect
itself against waste being committed on its property., It is a common law right that
a landowner/lessor be protected from a lessee committing waste thereby diminishing
the value of the leasehold. A landowner/lessor does not control the day-to-day
mining operations by simply having the right to approve these mining plans.
Generally all leases provide that the operator or lessor 1s acting on its own behalf
and not an agent for the lessor and that it will comply with all state and federal
laws applicable to mining.

=S 10, O
SOUTHERN Thoroughbred
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In the meeting of October 12. 1990. with the West Virginia Coal Association and
West Virginia Mining and Reclamation Association. vou stated that the intent of
regulations was to exclude a landowner/iessor where there was an arm’s length
transaction whereby the landowner/lessor only receives a royaity for the coal mined.
You further stated the intent of the regulations is to include those
landowners/lessors who have the right to purchase or to sell the coal that is mined.
The test for ownership and control should revolve around the ownership of the coal
when severed by mining. However. the regulations contain no language to clearly
show that this is the intent and, therefore., are subject to numerous
interpretations. The representative from OSM. for example. stated that requirement
for submission of mining plans should be excluded from leases to avoid the question
of ownership and control. This clearly shows misinterpretation of the regulatory
mtert.

The standard mining lease also provides the landowner/lessor has the right to
inspect operations to insure maximum recovery of coal reserves and also provides
language whereby the lessee covenants to mine coal in the most effectual,
workmanlike and proper manner according to approved suitable methods of modemn
mining. Again. this is language to protect the landowner/lessor from waste, There
are numerous examples of landowners/lessors losing thousands of tons of reserves
because operators would high-grade a coal seam or even suspend mining where the
production costs would be increased due to geology of the seam. Without strong
language in a coal mining lease, valuable reserves would be lost resulting in not
only a loss of income to the landowner/lessor but also the state and federal
governments in taxes that would be paid on this coal and the loss of energy and jobs
to the population of this country, Therefore. more specific language should be
included in this section to clearly show the intent ofP the regulation and avoid
future litigation over misinterpretation of this section.

Section 3.25(b) - It is obvious from this language that the Department of
Energy 15 seeking to make those operators who have delinquent penalties and unpaid
reclamation fees responsible for all of their outstanding violations or they will be
blocked from ever receiving a permit. A new purchaser of such an operation that has
violations must correct those violations but knows before closing the transaction of
the liability. However. once again the definition of ownersﬁip and control in
Section 2.835 comes into play. Certainly. if the intent of the regulation is that a
landowner/lessor having oniy a royalty interest in an arm’s length coal mining lease
shall not be held accountable for the acts of an unscrupulous operator or not be
blocked from having any of its other properties permitted. then the definition of
ownership and control in Section 2.835 must be further clarified.

Section 5.5 - Sediment control structures that are in place after final bond
release that become the responsibility of the landowner to inspect and maintain in a
safe condition places an undue burden on a landowner. This section appears to be in
direct conflict with Section 8.1 whereby regulations seek to achieve the enhancement
of fish and wildlife. With the cooperation of the Department of Energv four years
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ago. some sediment control ponds were not removed in order to provide habitat for
fish and wildlife. These sediment ponds are excavated and there Is no built-up dam
or dike to contain large impoundments of water nor are they constructed in stream
beds within the meaning of the West Virginia Dam Control Act. There is no
difference in these sediment control ponds and the farm ponds exclused under West
Virginia Code §20-5D-3(e). These sediment control ponds are left only after they
have been inspected and designated as a benefit to wildlife by the West Virginia
Department of Energy and as having no potential to cause loss of human life in the
event of embankment failure. The West Virginia Legislature, in West Virginia Code
§19-25-3. provides that a landowner cannot be held liable for any injuries arising
out of the public’s use of these sediment ponds designated for wildlife enhancement
for which there is no charge. Therefore. the Department of Energy should closely
scrutinize its conflicting regulations if its goal is to provide for fish and
wildlife propogation after reclamation has occurred and the bond released. Unless
landowners/lessors are relieved of the responsibility of this regulation,
landowners/lessors will have no other choice but to have these sediment control
ponds removed even though the removal will cause a detrimental effect on wildlife.

I appreciate the opportunity to submit these comments. and if you have any
further questions or need additional information, please feel free to contacl me.

Very truly yours.

&5t E Mags.

Ernest F. Hays. II
General Land and Tax Attorney

EFH.II:mm
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October 10, 18980

Mr. Stephen C. EKeen, Director
Division of Mines & Minerals

WV Department of Energy

1615 Washington Street, BEast
Charleston, West Virginia 25311

Dear Director Keen:

I am pleased to appear before the Department of Energy
today on behalf of the 350 member companies of the
Association, a&s well as those companies which are members of
the WV Coal Association. Today's testimony will be
incorporated into our written comments which will be

. submitted to you on Friday, October 12, 1990.

While these comments are specifically directed to the
proposed regulations received con September 10, 1890, the
Associations feel strongly that review and discussion of
these issues must continue beyond todayv. Many of the matters
addressed in these proposals, as well as existing
regulations, are so complex and technically oriented that a
short verbal discussion or hearing is not adeguate to insure
their practical effectiveness, from either an enforcement
standpoint or an industry perspective., Justification and
proof of reliability for practices being currently used in
the mining industry are on going among member companies’
operations. Each day brings new evidence that successful
coal mining anéd effective environmental protection are only
possible when the text of regulations is tailored to such
proven practices, as oppesed to attempting the reverse --
making operations fit the words!
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In the text of our recommendations and comments you will
find a number of questions regarding the basis for specific
changes to the regulations. We feel answers to such
inguiries are deserved and important. We have alsc included

recommended language changes for some proposed or existing
rules.

Should you have any questions regarding these comments,
please do not hesitate to notify me immediately.

Respectfully submitted,

G

Benjamin C. Greene
President

attachments




