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FISCAL NCTE FOR PRCPOSED RULES

Type of Rule: X Legisiative ‘ Interpreative Procedural

Agency WV Division of Energy Address 1615 Washington St., East

Charleston, WV 25311

. ) . ANNUAL FISCAL YEAR
1. Effect ¢of Proposed Rule Increase Decrease| Current Next Thereaier

Estimatecd Total Cost [$ _p- $ -0- $ -0- $0-| 8 -0-

Personai Services
Current Expense
Repairs and Alterations
Equisment

Other

2. Explanation of above estimates.

The proposed legislative rule will not result in
increased or decreased revenue to the State

3. Objectives of these ruies:

See attached Summary




4, Explanation of Overall Economic Impact of Proposed Rule

A. Economic Impact oh State Government.

None

B. . Economic Impact on Political Subdivisiens; Specific Industries;
Specific groups of citizens.

None

C. Ecornomic Impact on Citizens/Public at Large.

None

Cate September &6, 1890

Signature of Agency Head or Authorized Répresentaﬁi\f—é

L0

Stephen C. Keen
Director, Mines & Minerals Section
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SUMMARY

West Virginia Surface Mining and Reclamation Regulations
West Virginia Division of Energy
Title 38 Series 2
September 6, 1990

The proposed legislative rule amends the existing
regulations in response toc oversight review comments prepared
by the federal 0Office of Surface Mining Reclamation and
Enforcement (OSMRE). 1In accordance with federal regulations at
30 CFR 732.17 and 30 CFR 948.16, the Division of Energy (DOE} .
is reguired to amend its regulations to mcre fully ceonform to
federal provisions and further amendments as are reguired to
update the DOE regulations to conform to recent amendments to
federal provisions. Also, the DOE wishes to incocrporate into

its regulations a number of administrative policies.




LEGISLATIVE RULES
DEPARTMENT OF ENERGY
SERIES 2
WEST VIRGINIA SURFACE MINING
RECLAMATION REGULATIONS

3g8-2-1 General .

1.1 Scope. These regulations establish general and
specific rules for permit application reguirements and contents;
haulageways ©r access roads; drainage and sediment control
systems; blasting; premining and pestmining land use; fish and
wildlife Considerations; revegetation; prime farmlands; insurance
and bonding; replacement, release, and fcrfeiture of bonds;
reguirements of a notice cf intent to prospect; performance
standards; perfcrmance standards applicable to underground mlnlng
operations; subsidence contrecl; small operator assistance
program; c¢itizen's acticns; designation cf areas unsuitable for
mining; inspection and enforcement° Reclamation Board of. Review;
and Ccal Refuse. : - - T

1.2 Applicability

(a) These rules and regulations apply to all prospecting
and surface mining coperaticons in the State of West Virginia,
except the applicable subsections in Section 26, Article 3,
Chapter 222 of the Act. The provisions of this paragraph do not .
constltute the issuance c¢f a new permit or purpcses cf permit
renewal or mid-term review of existing permits. -

-———=-{by--For-applicaticens-fer-new-operations-which-have-received
an-SHA-number-prier-te-the-effective-date-of-these-reguiationss
the-epplicant-shalti-acknewltedge-the-applicabitity-of-these
regulatiens-te-his-prepesed-speratieny-in-writingy;-to-the
Eommissioner-prior-te-issuance-of-the-permits--Sueh
acknewltedgement-shati-be-deemed-aufficient-te-make-the
appticatien-compiete-fer-any-—new-permit-reguirements- eenta:ned in
these-reguitationz-and-shaii-beceme-a-part-of-the-permits

{eb) Permits issued after the effective date of these
regulations for existing or new operations not covered in (b)
shall incéorporate in the appllcatlon all cf the reguirements of
these regulations.




Title 38
CSR 2
Section 1 _ .

(c) The Commissioner mav terminate jurisdicticon over a
reclaimed site of a completed surface mining and reclamation
operation, o©or increment theresof, when:

(1) The Commiggioner determines in writing that under
the initial program all applicable reguirements impeosed by the
Act, these regulations, and the terms and conditions of the o
permit have been successifiully complied with; or B 7 .

(2) The Commissioner determines in writing that under .
the permanent program, all requirements imposed under the Act, -
these rules and regulations, and the terms and conditions of the
permit have been successfully complied with or, where a L L
perfcrmance bend was reguired, the Commissioner has made a final -
decision to release the performance bend fully. o

(d) Following terminaticn under paragraph (¢) of this o ] =
subsecticen, the Commissioner shall reassert jurisdiction over a
site if it is demonstrated that the bond release cor written =
determination referred to in paragraph {(c) of this subsection was .
based upon fraud, collusion, or misrepresentation of a material -
fact. ' T ' ' T o

1.3 Autherity These rules and regulations are promulgated
under the authority of the West Virginia Energy Act as provided
in Section 13, Article 1, Chapter 22 of the Code of West
Virginia, 1931, as amended and West Virginia Surface Coal Mining
and Reclamation Act as provided in Section 4, Article 3, Chapter
22A of the Code of West Virginia, 1531, as amended. -

1.4 Filing Date.

1.5 Effective Dite.
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38-2-2 Definitions: As used in these regulations, unless
used in a context that clearly regquires a different meaning, the
term:

2.1 _Abandoned Coal Waste Disposal Area means any coal
refuse disposal area which is not part of an active surface
mining operation. This definition does not relieve any operator
from his reclamatlon responSLblllty for the abandoned coal waste
disposal area.

2.2 Abandoned Site means a surface ccal mining and N
reclamation operation for which the Commissioner has found in
writing that: _ _ )

(a) All surface and underground coal mining and reclamation
activities at the mine have csaged;

(b) The Commissioner has issued at least one notice of
violation or ;he_in;tial program eguivalent, and either:

{1y Is unable to serve the notlce despite dlllgent }
efforts to do so: or

(Z) The notice was served and has progressed to a
failure-to-abate cessatlon order or the lnltlal Drogram
eguivalent.

{c) In addition to the written findings required in
paragraphs (a) and (b) of this subsection, the Commissiconer
shall: S o S —

{1} Take acticn to ensure that the permittee and
operateor, and owhers and contrellers ¢f the permities and
operator will be precluded from receiving future permits while
violations ccntinue at the site; and

{2) Take action pursuant to subsections {(b), (c), (4},
(e}, (£), (g), or (h) of Section 17, of the Act, and the
corresponding provisions of these regulations to .ensure that
abatement occurs or that there will not be a recurrence of the
failure-to-abate except where after evaluating the circumstances
it is cencluded that further enforcement action offers little or
no likelihood of successfully compelling abatement or recovering
any reclamation ¢csts; and

(dy Where the site is, or was, permitted or bonded:

-
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{1) The permit has expired or been revoked, or permit
revocatlion proceedlngs _have been lnltlated and are beinq pursued
diligently; and ’

(2) The Commissioner has initiated and is diligently
pursuing forfeiture of, or has forfeited, the performance bond.

2.23 Acidity means the guantitative capacity of an agueous
medium to donate protons in a reaction with hydroxyl ions. ..

2.34 Acid Mine Drainage means water discharged from an
active, inactive, or abandoned surface mine and reclamation
operations or from areas affected by surface mining and
reclamation operations with sald water having a pH of less than
six (6.0) in which total acidity exceeds total alkalinity.

2.45 Acid-Producing Coal Seam means coal seams commonly
associated with otner minerals which create acid mine drainage.’
Ccal seams commonly assoclated with such minerals may include,

but are not limited to. Waynesburg, Washington, Freeport, I

Sewickley, Redstone, Pittsburgh, Kittanning, Elk Lick,
Peerless, No.2 Gas, Upper Eagle, No. 5 Block and Stockton
Lewiston. Site specific data may, on a case-by-case basis, be
accepted as an affirmative demonstration that these seams are not
acid producing.

2.56 Acid-Preducing Overburden means overburden which upon
approprlate analysis shows & potential for produ01ng acid mine
drainage. : .

2.67 Acid-Test Ratic means the relation of guick assets to
current iliabilities. . . L .

2.78 Act means the West Virginia sSurface Ccal Mining and
Reclamation Act, Chapter 224, Article 3 of the Code of West
Virginia, 1931, as amended. , '

2.89 Active Surface Mining Operation means_except where
inactive status nhas besen granted in accordance with subsection
14.11 of these regulations, for the purpose of permit renewal as
provided in subsectiocon 3.27 of these regulations, an operaticn
where a Phase I bond reduction has not been approved.

2.910 Administratively Complete Applicaticn means an
applicaticn for petmit approval or apprcval fcr prospecting,
which the Commissicner determines tc contain information
addressing each application requirement of the regulatory program
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and to contain all information necessary to initiate processing
and pubklic review. _

2.161 Affected Area means, when used in the context of
surface- mlnlng activities, all land and water resources within
the permit area which are disturbed or utilized during the term
of the permit in the course of surface- mlnlng and reclamaticn
activities. _Affected area means, when used in the context of
underground mining activities, all surface land and water
rescurces affected during the term ¢f the permit (1) by surface
operations or facilities incident to underground mining
activities or (2) by underground operatiens. The term also
includes other lands the use ©f which is incidental to surface
coal mining and reclamation coperaticns; all areas covered by new
or existing roads used to gain access to, or for hauling coal to.
or from, surface coal mining and reclamation operations; any
areas covered by surface excavations, workings, impoundments,
dams, ventilation shafts, entryways, refuse banks, dumps,
stockpiles, coverburden piles, spoil banks, culm banks, tailings,
holes or depressions, repair areas, storage areas, shipping -
areas; any areas upon which are sited structures, facilities, or . .
cther property; material on the surface resulting from, or
incident tc, surface cecal mining and reclamation operatlons, and
the area located above underground workings. ,

2.1x2 Asset Ratlio means the relation cf total assets to :
total liabilities.

2.123 Auger Mining means a method cof mining coal at the
surface by drilling or cutting herizentally into an exposed coal
seam at the highwall. =~ . -

2.134 - Bearing Capacity means a measure, as determined by
standard engineering evaluation, of the ability cf a fcundation
material to carry loads lmposed by an embankment or other
structure. ; C e

2.145 Bench Control System means a series c¢f elongated
basins with-a- heiding- eapac:ty ef-iess-than-five-{5y-acre-feet
which are located on the mining bench aleng the toe of the
backfill-sn-hauiback-type-mining-operatiens,

2.156 Best Technclogy Currently Available means
equipment, devices, systems, methocds or technigues which will:

(a} prevent, to the extent possible, additional
contributions of suspended solids to stream flow or runoff
cutside the permit area, but in no event result in contributions
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of suspended solids in excess of requirements set by appllcable
State or Federal laws and rules and regulations; and

(b) minimize, to the extent possible, disturbances and
adverse impacts on fish, wildlife, and related environmental o
values and achieve enhancement of those. rescurces where
practicable. .

2.167 Buffer Zone means an undisturbed border along or
around an intermittent or pesrennial stream.

2.178 Capital Assets means those assets such as land,
buildings and eguipment held for use in the production or sale of
other assets or services.

2.188 Cash means:

(a) all cash items except cash (1) restricted by an
agreement, or (2) described as earmarked for a particular
purpose; and - '

(b) short-term investment such as stocks, bonds, notes, and
certificates of deposit, where the intent and ability to sell
them in the near future is established by the ‘operator.

2.1920 Cemetery means any area of land where human bodies
are interred. - - I o ,

2.261 Channel Protection means any measures taken to
prevent or centrol erosion, scouring, or cther deteriorating
processes in channels such as diversion ditches and spillways.

2.212 Coal Preparation means chemical or physical
processing and the cleaning, concentratlng, or other processing
or preparation of cocal,

2.223 Coal Preparation Plant means a facility operated
in connection with a mine where coal is subjected to chemical or
physical processing cr cleaning, crushing (by any means)
concentrating, screening or sizing, or other processing or
preparation. It includes facilities associated with coal
preparation activities, including, but not limited to the
following: loading facilities; storage and stockpile facilities;
sheds; shops, and other buildings; water-treatment and water-
storage facilities; settling basins and impcundments; and ccal
processing and other waste disposal areas.

-
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2.234 Coal Processing Waste means_materials which are
separated and wasted from the product cocal during its phy51cal or
chemical processing, c¢leaning or concentrating.

2.245 Coal Refuse Site means a deposit of ceoal ,
processing waste or underground develcpment waste.. L

2.256 Coal Remining Operaticon means a coal mining o o
operation which begins at a site where previcus coal mining was
conducted. before the effective date {(August 3, 1977) of the

federal Surface Mining Control and Reclamation Act of 1977 (2L
85-87).

2.287 Coarse Coal Refuse means coal processing waste
predominantly within a size range greater than the number twenty=-
eight (#28) sieve szize.

2.278 Collateral Bond means an indemnity agreement in
sum certain executed by the permittee and supported by cone or
mere of the followingi

(a) The deposit of cash in one or more federally insured
accounts, pavakle only to the Commissioner upon demand;

. (b) Negotiable bonds of the United States, a State, or a
municipality, endcrsed toc the order of, and in the possession cof,
the Commissioner; ’ ’

{¢) Negotiable certificates of depocsit, payable only to the
Commissioner, and in his possession;

(d) An irrevocable letter cf credit ¢f &ny bank organized -
or authorized to transact business in the State of West Virginia,
pavable only upon presentation by the Commissioner;

(e) A perfected, first-lien security Iinterest in real
property, in favor of the Commissioner;

(f) Investment-grade rated securities, having the highest
rating issued by a nationally recognized securities rating
service, endorsed to the order of, and in the possession of, the
Commissioner, excluding all issues of the type traded cn a
commedity exchange such as contracts for future dellvery of .
goods; or . - .

{(g) A whele life insurance policy assigned to the
Department of Energy and in the possessiom of the CommlsSLOner,
said policy having been issued by only those companies with an
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independent financial rating of A+, Aaa, or the equivalent
authorized toc do business in the State of West Virginia and are
memper insurers of the West Virginia Life and Health Insurance
Guaranty Associlation. . .

2.289 Combined Ccal Refuse means a mixture of coarse
coal refuse and dewatered fine coal refuse.

2.2930 Combustible Materials means organic materials that
are capable of burning by fire or through oxidation, accompanled
by the evclution of heat and a significant temperature rise.

2.381 Commissioner means the Commissioner of the

Department of Energy or nis authorized agent.

2.312 Common Size Comparative Balance Sheet means item
amounts from a number of the permitiee's or applicant's
successive yearly balance sheets arranged side by side in a
single statement followed by common size percentages whereby:

{a) the asset total is assmgned a value of one hundred
percent (100%); -

(b) the total of liabilities and owner eqguity is .also
assigned a value of one hundred percent {(100%); and

(c) each individual asset, liability, and owner equity item
is shown as a fraction of one ¢f the one hundred percent (100%)
totals. '

2.323 Common Size Comparative Income Statement means an
operator's income statement amounts for a number of successive
vearly periods arranged side by side in a single statement
followed by common size percentages whereby net sales are
assigned a2 cne hundred percent (100%) value, and then each
statement item i1s shown as a percentage of net sales.

2.334 = Community or Institutional Building means any
structure, other than a public building or an occupled dwelling,
which 1s used primarily for meetings, gatherings or functions of
local civic crganizations or cther community groups; functions as
an educational, cultural, historic, religiocus, scientific,
correctional, mental health or physical health care facility; or
is used for public services, including, but not limited to, water
supply, power generation or sewage treatment.

2.3453 Compaction means the densification ¢f a soil or
soil-like material bv means of mechanical manipulation. '
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2.356 Conmplete and Accurate Application means an
application for a surface mlnlng permit or prospecting approval
which, immediately prior to issuance, contains all maps, plans,
de51gns and other application materials required by the Act and
these rules and regulations, excluding bond, which are necessary
for the Commissioner to make a decision on approval or denial.

2.367 Completion of Reclamation means that all terms and
conditions of the permit have been satisfied, the final
inspection report has been approved by the Commissioner, that all
applicable effluent and applicable water quality standards are
met, and the total bond has been released.

2.3%8 Construction Pore Pressures means water pressures
generated _ in foundation scils or embankments due to compression
by locads 1mposed by construction of an embankment or other
structure. .

2.3889 Cumulative Impact means the hydrologic impact that -
results from the cumulaticn cf flows from all coal mining sites
to ccmmon channels or aguifers in a cumulative impact area.
Individual mines within & given cumulative impact area may be in
full compliance with effluent standards and all other regulatory
requirements, but as a result ¢f the co-mingling of their off-
site flows, there is a cumulative impact. The Act does not
prohibit cumulative impacts but does emphasize that they be
minimized. When the magnitude of cumulative impact exceeds
threshold limits or. ranges as predetermined by the Department,
they constitute material damage.

2.3940 - Cumulative Impact Area means the area, including
the permit area, within which Impacts resultlng from the preposed
operation may interact with the Impacts of all anticipated mining’
on surface and groundwater systems. Anticlipated mining shall
include the entire projected lives through bond releases of:

(a) the proposed operation;
(p) all existing operationé;

(c) any operation for which a permit application has been
submitted to the Commissicner, and;

{(d) all operations required to meet diligent development
requirements for leased Federal ccal for which there is actual
mine development information available.

[
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2.481 Current Ratic means the relation of current assets
to current liabilities.

2.4%32 Density means the weight of s0il or soil-like
solids per unit of total velume of soil or similar mass. ’

2.423 Design Storm means predicted precipitation of
given intensity, freguency and duration based on United States
Weather Bureau data.

2.434 Downslope means the land surface between the
projected outcrop of the lowest coal seam permitted-to-be-being
mined or any mining related constructicon, and the valley floor.

2.445 -~  Embankment means a man made deposit of earth or
waste materlals sf-five~-{5y-feat-or-greater-in-height-as-measured
frem-the-upstream-tee, usually exhibiting at least one slioping
face. o

2.456 Embankment Stability means the degree.of safety
relative to a structural failure of the embankment.

2.467 Emergency Spillway means a hvdraulic structure

designed to pass water in excess of that whicH an impoundmént is

degsigned to store or Whlch cannot be passed through a principal
spillway.

2.478 Excess Speoll means overburden material disposed of
in a location other than the pit.

2.489 Existing Coal Refuse Arsa means a refuse disposal
area that is part of an active surface mining operation.

2.4950  Existing Structure means a structure or facility

used with or to facilitate surface coal mining and reclamation
operations for which constructien began prior to January 18,
1981. ' '

2.581 Face-Up means the result of an excavation where a-
vertical or near vertical highwall is created that exposes the
overburden and the mineral _face.

2.5%2 Fine Coal Refuse means coal processing waste which
may be disposed of in a slurry foérm or in a dewatered or treated
state.

10
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2.523 Foundation means scil, bedrock, or other earth
material on or against which an embankment or other structure is
placed. _

2.534 Fragile Lands means geographic areas containing
natural, ecologlc, scientific or aesthetic resources that could
be significantly damaged or destroyed by surface cecal mining
operations. . Examples of fragile lands include valuable habitats
for fish or wildlife, critical habitats for endangered or
threatened species c¢f animals or plants, uncommon geologic
formations, national natural landmark sites, areas where mining
may result in flecoding, environmental corridors containing-a
concentration of ecoclogic and aesthetic features, and areas of
recreational wvalue.due to high environmental guality.

2.545 = Freebocard means: ~
(a) the vertical distance between the lowest point of the
crest of the embankment and the reservoir water surface; or

{b) the vertical distance between the top of a ditch or
channel and the water -surface during the design flow.

2.556 Gravity Discharge means, with Lespect to
underground“mlnlng activities, mine drainage that flows freely
down gradient in an open channel. Mine drainage that occurs as a
result of flooding a mine to the level of the discharge is not

gravity discharge.

2.567 Groundwater means subsurface water in the zone of .
saturation.

2.5%78 Growing Season means one (1) year. -

2.588 Handbook means the Technical Handbook of Standards

and Specificatiocons for Mining Operations in West Virginia.

2.5960 “Haulageway or Access Road means a surface right-
of-way for purposes of travel by land vehicles used in surface
mining and reclamation or prospecting operations. A rocad
consists of the entire area within the right-of-way, including
the roadbed, shoulders, parking and side areas, approaches,
ditches, and other related structures. The term includes access
and haulroads constructed, used, reconstructed, improved, or
maintained for use In surface mining and reclamation cor
prospecting operations, including use by coal hauling vehicles to
and from transfer, processing, or storage -areas. The term does

11
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net include ramps and routes of travel within the immediate
mining area or within spoll or ce¢al mine waste disposal areas.

2.601 Hazard Potential means a classification rating
assigned tc a structure based on engineering evaluations and :
judgment predicting the potential damage to human life, property
and envircnment should a faiiure of the structure occur. .

2.612 Highwall means the face of exposed overburden or
coal in an open cut of a surface mining operaticon or for entry to
an underground mining operation.

2.623 Historic Lands means historic, archaeclogical,
cultural, and scientific areas. Examples of histecric lands
include archaeological sites, sites listed on or eligible for
listing on a state or national register of historic places,
national historic landmarks, sites having cultural significance
to native Americans, or religious significance to religious
groups, and sites for which historic designation is pending.

2.634 " Hydrologic Balance means the relationship between
the guality and guantity of water inflow to, water outflow from a
hydrologic unit including water stored in the unit. It _
encompasses the dynamic relationships among precipitation,
runoff, evaporation and changses in ground and surface water
levels and storage capacity.

2.645 - Hydrological Iscolated Cperations means a surface
mining cperation where hydrologic impacts are negligible or are
dissipated before reaching pointeg iIn the system where they are
additive to hydrologic impacts of other surface mining
cperations.

2.655 . Hydrologic Regime means the entire state of water ..
mevement in a given area. N

2.667 " Impoundment or Impounding Structure means a closed
basin constructed for the retention of water, sediment, or wastes
end-which-ceonsigte-in-part-of-an-embankment;-dike-oxr-cther
eenstructed-barrier.

2.678 Infiltration means the flow or movement of water
through the surface of so0il or soil like material into the
ground.

2.688 Inspection means a visual review of prcspecting,
surface or other mining operations to assure ccompliance with

12
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applicable laws, rules, regulations or permit conditions under
jurisdiction of the Commisslioner. e

70 Intermittent Stream means:

{a) a stream or reach of a stream that drains a watershed of
at least one sgquare mile; ox N

{b) a stream or reach of a stream that is belcw the local
water table for at least some part cf the year, and obtains its
flow from both surface runeoff and ground water discharge.

2.761 Irreparable Damage to the Environment means any
damage to the environment in violation of the Act and these
regulatiornis which cannot ke corrected by activities of the
responsible person.

2.7x2 Know1nglz means that an individual knew or had
reason to know in authorizing, ordering or carrying out an act or
omission on the part of a corporate permittee that such act or
cmission constituted a viclation, failure or refusal.

2.723 Leachate means a liquid that has percclated
through soil, rock or waste and has extracted dissolved or -
suspended. materlals. o

2.734 Lightly Buffered Stream means any stream or its
tributaries that contains less than fifteen (15) PPM methyl
orange alkalinity (to pH 4.3) and a conductivity of less than

fifty {50) micrec MHO.

2.745 Liguefaction means a phencmenon wherein a
saturated granular soil or soll like material loses strength and
flows in a manner resembling a liquid.

2.756 Liguiditv Ratio means the relation of cash to
current liabilities.

2.767 ‘Mineral Face means the exposed vertical cross-
section of the natural. coal seam or mineral deposit.

2.778 Natural Drainway means any natural water course
which may carry water to .the tributaries and rivers of the
watershed.

2.788 Natural Hazard Lands means gecgraphic areas in
which natural conditions exist which pose or, as a result of
surface coal mining operations, may pose a threat to the health,
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safety or welfare of people, property or the environment,
including areas subject to landslides, cave-ins, severe wind or
soil erosion, freguent flooding and areas of unstable geology.

2.7980 Net Profit means the bottom line of the Iincome
statement after taxes, 1nc1ud1ng taxes based cn income,
adjustments, all extraordinary income and expense, but before S
preferred and common stock dividends.

2.861 Occuplied Dwelling means any building that is . -
currently being used on a regular or temporary basis for human
habitation.

2.82 Qperator means anv perscn whe lis granted cr who should _
obtain a permit to engage in any activity covered by the Act or -
these regulations.

2.813 Quter Spoil or Quter Slope means a disturbed area
extending from the outer peoint of the bench to the extreme lower
limit of the disturbed land. , ) o

2.824 Overburden means consolidated or unconsolldated
material of &Any nature which overlies a mineral deposit,
excluding topsoil. _ -

2.833 Owned or Contrclled and Owns or Controls means any
one or a combination of the relationships specified in paragraphs
{(a) and (b) of this definition:

(a)(1l) Being a permittee of a surface coal mining
operation; (2) Based on instrument of ownership or voting
securities, cwning of record in excess of fifty (50) percent of’
an entity; or (3) Having any other relationship which gives one
person authority directly or indirectly to determine the manner ,
in which an applicant, an operator, or other entity conducts . T
surface mining operations.

(b} The folliowing relaticnships are presumed to constitute o
ownership or control unless a person can demonstrate that the :
person subject to the presumpitlon does not in fact have the
authority directly or indirectly to determine the manner in which
the relevant surface mining operation is conducted:

(L) Being an c¢fficer or director of an entity;

{2} Being the operator of a surface mining operation;
-
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(3) Having the ability to commit the financial or real
property assefs or werking resources of an entity;

{(4) Being a general partner in a partnership;

(5) Based on the instruments of ownership or the
veting securities of a corpeorate entity, owning of record ten
(10) through fifty (50) percent cf the entity; or

(6) Owning or contrelling coal to be mined by ancther
perscn under .a lease, sublease or other contract and having the
right to receive such coal after mining or having authority to
determine the manner in which that person or another person
conducts a surface mining operaticn.

2.846 Peak Runoff means the maximum flow in a specified
geographic location resulting from a given design storm.

2.857 Perennial Stream means a stream or porticn of a
stream that flows continucusly.

2.8568 Person -having an interest which is or may be o
adversely affected or person with a valid legal interest means
any perscn:

(a) Who uses any resource c¢f eccnomic, recreational,
aesthetic, or environmental value that may be adversely affected
by prospecting or surface mining and reclamation operations or-
any related action of _the Commissioner; or

(b) Whose property is or may be adversely affected by
prospecting or surface mining and reclamation operations or any
related action of the Commissioner.

2.8%8 Piping means a process of internal erosion which
occurs when water transports soil or soil like materials through
unprotected exits, developing unseen channels or pipes through an
embankment or its foundation.

2.8830 Pit means that part of the surface mining
cperation from which the mineral is being actively removed or
where the mineral has been removed and the area has not been
backfilled.

2.8991 Pre-Existing Discharge means any water discharge
from the prOposed permit area prior to and at the time of permit
appitication-under-this- subsectxendlsturbaHCe as approved in the
permit applicaticen.
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2.982 Preplan means the total application submitted to
the Commissioner including the application forms, mining and
reclamation plan, drainage plan, blasting plan, planting plan,
maps, drawings, data, cross-sectiens, bends and other information
as may be required to obteln a permit.

2.8923 Principal Shareholder means any perscn who is the
record or beneficial owner of ten percent (10%) or more of any
class of veéting stock.

2.924 Principal sSplllway means a hydraulic structure
which passes water at levels between normal pool and the
emergency spillway invert elevations.

2.935 | _Probable Maximum Precipitation means the depth-
duration-area rainfall for a particular area that represents the
maximizing of meteorolcogical conditions.

2.946 ‘Prospecting means the field gathering of surface
or subsurface geclogic, physical, or chemical data by trenching,
drilling, geophysical, or other techniques necessary to determine

the guality and guantity of overburden and cocal of ‘an area; or — .

the gathering of environmental data to establish the conditions
of an area before beginning surface mining and reclamation
operations, where such activity may cause any disturbance of the
land surface or may cause any appreciable effect cn land, air,
water, or other environmental resources, except the gathering cof
environmental data on lands designated unsuitable for surface _
mining pursuant to subsection {b) or paragraphs (1), (2), or (53
of subsection (d) of Section 22 of the Act shall be subject to
the reguirements ¢f subsecticon 13.1 of these regulations.

2.957 Protected Structures means for purposes of
blasting, dwelllngs, public buildings, schecols, churches, or
community or. institutiocnal buildings.

2.9568 Public Building means any structure that is owned
or leased by a public agency or used primarily for public
business or meetings.

2.979 Quick Assets means cash and current assets that
can be-quickly turned into _cash.

2.3%8100 _Reascnably Available Spoil means _spoil and
suitable coal mine waste material generated by the remining
operation or.other spoil or suitable ccal mine waste material
located in the permit area that is accessible and available for
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use and that when rehandled will nét cause a hazard to publlc
safety or significant damage to the environment.

2.59101  Recharge Capacity means the abllity of the soils
and underlying materials to allow precipitation to infiltrate and
reach the zcne of saturation.

2.1082 Reclamation means those actions taken to restore
mined land to the approved post mining land use. .

2.1033 Remined Area means only that area of any coal R

remining cperation on which coal mining was conducted before the
effective date of the federal Surface Mining Control and
Reclamation Act of 1977 (PL-85-87).

2.1024 Renewable Resource Lands means agquifers and areas ‘
for the recharge of agquifers and other underground waters, areas
for agricultural or silvicultural production of fced and fiber,

and grazing lands. , _

2.1035 Retained Earnings means stockholder's equity that
has arisen from retained assets from earnings in the business.
This shall include only earnings from normal cperations and not
gains from such transactions as the sale of plant assets or
investments. '

2.1046 Return On Investment means the relation of net
profit for the last yearly pericd to ending net worth.

2.1057 sSafety Factor means the ratio of the sum cf the
resisting forces to the sum of the loading forces in a .
constructed valley fill, backfill, dam, or refuse pile.

2.1068 Sediment means solid material that is either in
suspension, i1s being transported, or has been moved from its site
of origin and has ccme to rest on the earth's surface.

2.1079 Sediment Contrecl Structure or Sediment Pond means an

impoundment deSLgned constructed, and maintained in accordance
with these regulations for the purpocse cf removing solids from
water in order tc meet applicable water quality standards or
effluent limitaticons before the water is discharged into the
receiving stream.

2.16810 Self-Bond means an indemnity agreement in a sum
certain payable to the Commissioner, executed by the permittee
and by each individual and business organization capable of
influencing or ccntrolling the investment or financlal practices
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of the permittee by virtue of his authority as an officer or
ownership of all cor a significant part ¢f the permittee, and
supported by agreements granting the Commissioner a security
interest in real or personal preperty pledged to secure '
performance by the permittee.

2.16911 significant Agquifer means a stratum or group of
strata that can store and transmit water in significant
guantities for a specific use.

2.1162 . slocpe Protection means measures taken to control -
erosion on slopes.. o

2.1133 sSlope Stability means the relative degree of safety
from the development of a landslide in a slcpe, as defined by one
or more standard engineering methods of analysis.

2.1124 Spoil means coverburden that has been removed during Co
surface mining cperations. B )

2.1135 Stabilize means tc contrel meocvement of soil, spoil
piles or areas of disturbed earth.

2.1146 Stoniness means a characterization of earth,
overburden or spoil which describes the relative proportion of
its content of boulders and stone and rock aggregate as compared
to its sand, silt, clay or rcck fragment ccontent.

2.1157 Strength Parameters mean those engineering values e
obtained from standard engineering shear strength tests of soil p
or scil like material.

2.1168 Structure means, except as used in the context of
subsection 3.8 of these regulations, any man-made structures
within or outside the permit areas which include, but is not
limited to: dwellings, outbuildings, commercial buildings, public.
buildings, community buildings, institutional buildings, gas
lines, water lines, towers, alirports, underground mines, tunnels
and dams. The term does not include structures built and/or
utilized for the purpose of carrying out the surface mining
operation.

2.11%5 Sub-Drainage System means a designed and constructed =
system provided for the conveyance of subsurface water. 7

2.1x820 Subsidence means, as it relates to underground _
mining operations or auger mining, a sinking, ceollapsing or SR
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cracking of a portion of the earth's surface caused by voids
beneath the surface created by mining.

2.11521 Substantial Legal and Financial Commitments in a V'J_“E

Surface Coal Mining COperation means that significant investments
and legal commitments have been made in activities and facilities
such as power plants, railroads, cocal handiing, preparation,
extractien or storage facilities and other capital-intensive
activities on the basis of a long term coal contract.

2.1262 Substantially Disturb means, for purposes of
prospecting, to significantly impact land or water resources by
blasting; by removal of vegetation, topsoil, or overburden; by
constructicn of roads or other access routes; by placement of
excavated earth or waste material on the natural land surface or
by other such aCthltleS, or to remove mere than 250 tons cf . S
coal, '

2.12%3 Successor in_ Interest means any person who succeeds
to rights granted under a permit by transfer, assignment or sale
cf those rights.

oy L

2.1224 Surety Bond means an indemnity agreement in a sum
certain pavable to the Commissioner executed by the permittee
which is supported by the performance guarantee of a corporation
licensed tc.do business as a surety in the State of West
Virginia. -

2.1235 gSurface Mining and Reclamation Operation means

surface coal mining operations and all activities necessary or =

incidental to the reclamation of such operations.

2.1246 surface Water means water on the surface of the
earth. '

2.1257 Topsoil means the A and E-horizon scil layer of the
four (4) major soil horizons.

2.1268 Toxic-Forming Materials means earth materials or
wastes which, i1f acted upon by air, water, weathering ox
microbiclogical prccesses, are likely te produce chemical or
physical conditions in scils, air or water that are detrimental
to the environment. -

2.1279 Texic Mine Drainage means water that is discharged
from active or abandoned mines or other areas affected by surface
mining operations, reclamation operations; or prospecting
cperations which contains a substance which through chemical
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action or physical effects, is likely tc¢ kill, injure or impair
biota commenly present in the area that might be expesed to it.

2.12830 Transfer, Assignment or Sale ¢f Rights means a
change in ownershlp pursuant to subsecticn 2.835 or other
effective ¢ontrel over the right granted in a permit or approval
t¢c conduct surface mining operations. :

2.12931 Underground Develcpment Waste means waste rock
mixtures of cozl, shale, claystone, siltstcne or cther related
materials that are brcught to the surface for dispcsal.

2.1362 Valid Existing Rights exists, except for haulroads,
in each case in which a persocn demonstrates that the limitation
provided for in the Act would result in the unconstitutional
taking of that person's rights. For haulroads, wvalid existing
rights means a road or recorded right-of-way or. easement for a
road which was in existence prior to August 3, 1977. A person
possesses valid existing rights if he can demcnstrate. that the
coal is immediately adjacent to an ongoing mining cperation
which existed on August 3, 1977 and is needed to make the
operation as a whole economically viable. Valid existing rights
shall alsoc be found for an area where a person can demonstrate
that an SMA number had been issued prior to the time when the
structure, road, cemetery or other entity came into existence.

2.1333 valley or Head-of-Hollow Fill means a f£ill structure

consisting of any material, other than organic material, placed -

in a valley where side slopes of the existing valley measured at -

the steepest point ‘are greater than twenty (20) degrees or the
average slope of the profile of the hollow from the tce of the
fill to the top of the f£ill is greater than ten (10) degrees. 1In
head-of-hollow fills the top surface of the fill, when completed,
is at approximately the same elevation as the adjacent ridge
line, and no significant area of natural dralnage occurs above
the fill draining into the fill area.

2.1324 Violation, Failure or Refusal means a viclation cof a

conditicn of a permit issued pursuant to the Act or these rules

and regulations; or a failure or refusal to comply with any crder

issued under Sections 15, 16, or 17 of the Act, cr any order
incorporated in a final decision issued by the Commissioner under
the Act, except an order incorporated in a decision issued under
paragraph (1), subsection (d}, Section 17 of the Act.

2.1335 wWillfully means that an individual acted:

(a) Either intentionally, voluntarily or conscicusly; and
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{b) With intentional disregard cor plain indifference to
legal requirements in authorizing, ordering or carrying cut a
corporate permittee’s action or omission that constituted a
viclation, failure or refusal.

2.1346 Woodlands means commercial wocdlands where the post- -
mining land use would result in the develcopment of a ccmmercial
product where flat or gently relling land is essential for-the
operation of mechanical harvesting eguipment.

2.1357 Working Capital.means the excess of the operator's
current assets over ifs current liakilities.

2.1368 Zone of Saturation means the zone below the
piezometric surface in which all voids are filled with
groundwater. - '
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38-2-3. Permit Applicaticon Requirements and Contents

3.1 Applicant Information. All information provided by an
applicant in an application for a surface mining permit shall be
clear and concise and shall be provided in a format prescribed by
the Commissioner and/or a format required by the federal Office
of Surface Mining Reclamation and Enforcement. In addition to
the information regquirements of Secticn 9 of the Act, each
application for a permit shall contain the following information
except that submittal of a social.security number is at the
cpticon of the applicant:

(a) A statement as to whether the applicant is a
corporation, partnership, scole proprietorship, associaticon, or
other business entity.

{(b) The name, address, telephone number and, as applicable,
gocial security number and employer identification number of the:

{l1) Applicant;
{2) Applicant's resident agent; and

(3) Person who will pay the abandoned mine land
reclamation fee. ' : -

(c¢) List, for each perxson who owns or controls the
applicant under the definition of "owned or controlled” and "cwns
and controls" in subsection 2.835 of these regulations (as
applicable):

(1) The person's name, address, social security
number, and emplover identification number;

(2) The person's ownership or control relationship to
the applicant, including percentage of ownership and location in
crganizational structure;

(3) The title of the person’'s pcsition, date position
was assumed, and when submitted under paragraph (h), subsection
3.332 of these regulaticns, date of departure from the position;

{4) Each additicnal name and identifying number, '
including employer identification number, federal or state permit
number, and MSHA number with date of issuance, under which the
perscn owns or controls, or previously owned . or controlled, a
surface coal mining and reclamation operation in the United
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States within the five vyears precedlng the date of the
application; and

(5) The application number or other identifier of, and
the regulatory authority for, any other pending surface coal
mining operation permit application filed by the person in any
state in the United States.

(d) List, for any surface ccal mining operation owned or
controlled by either the applicant or by any perscn who owns or
controls the applicant under the definition ¢f "owned or
controlled” and "owns or controls" in subsection 2.835 of these
regulations, the operation's:

(1} DName, address, identifying numbers, including
employer identification number, federal cr state permit number
and MSHA number, the date cf issuance of the MSHA number, and the
regulatory authority; and

(2) Ownership or control relationship to the
applicant, including percentage of ownership and leocation in
organizational structure.

(e) The name and address of each legal or eguitable owner
of record of the surface and mineral prcoperty te be mined, each
holder of record of any leasehcecld interest in the property toc be
mined, and any purchaser c¢f record under a real estate contract
for the property to be mined. -

(£) The name and address of each owner of record cf all
property (surface and subsurface) within one hundred (100) feet
of any part of the proposed permit area.

(g) The Mine Safety and Health Administration (MSHA)
numbers for all mine-associated structures identified in the
permit that regquire MSHA apprcval.

(h) A statement of all lands, interest in lands, options,
or pending bids on interests held or made by the applicant for
lands contiguous to the area described in the permit application.
If requested by the applicant, any information required by this.
paragraph which is not on public file pursuant to the Act shall
be held in confldence

(i) A statement of whether the applicant or any subsidiary,

affiliate, or persons owned or controlled or under control or
ownership with the applicant has: -~
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(1} Had a Federal or State coal mining permit
suspended or reveked in the five (5} vears_preceding the date of
submission of the application; or

{2) Forfeited a performance bond or similar security
deposited in lieu of bond.

(3} A brief explanation of the facts involved if any such
suspension, reveocation, or forfeiture referred to in parts (1)
and (2) of paragraphs (ei) of this subsectlon has occurred,
inciuding: . ' )

(1) Identification number-and date of issuance of the-
permit, and the date and amount of bond or similar security;

(2) Identificaticn of the authority that suspended or
revoked the permit or forfeited the bond and the stated reasons
for the action;

(32} The current status of the permit and bond, or
similar security inveclved;

(4y The date, location, and type of any administrative
or judicial proceedings initiated concerning the suspension,
revocation, or forfeiture; and .

(5} The current status of any administrative or
judicial procesedings.

(k) A list for any violation of a provision cf the Act or
these regulations and any other federal or state laws, rules and
regulations pertaining to air or water environmental protection
incurred in connecticon with any surface mining operation received
by the applicant during the three (3) year period preceding the -
application date, and a list of all unabated cessaticn orders,
and unabated air and water gquality violation notices received. _ ...
prior to the date of the application by any surface mining and
reclamatlion operaticon owned or controlled by either the applicant
or by any person who owns or contreols the applicant. For each
violation notice or cessation order reported, the lists shall
include the following infermation as applicable:

(1) Any identifying numbers for the operation,
including the federal or state permit number and MSHA number, the
dates cf issuance of the violation notice and MSHA number, the _
name of the person to whom the violation nctice was ilssued, and
the name of the issuing regulatory autherity, department or
agency; .
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{2) A brief description of the wviolation alleged in
the notice;

{3) The date, location, and type ¢f any administrative
or judicial proceedings initiated concerning the vicolation,
including, but not limited to, proceedings initiated by any
persen to obtain administrative or judicial review of the
violation;

{4) The current status of both the proceedings and the
vioclation notice; and : _

(5) The actions, if any, taken by any person to abate
the viclation.

(1) Each application for a permit shall contain a sworn
statement as follows: "The informaticn contained in this
application is true and correct to the best of my knowledge and
belief." Such statement shall be signed by an accountable
official of the applicant and shall be notarized.

({m) The applicant for a permit or a revision of a permit
shall have the burden c¢f establishing that his application is in
compliance with all the requirements of the Act and these rules
and regulations.

{n) After an applicant is notified that the application is
approved, but before the permit is issued, the applicant shall
update and correct the information previously submitted under
this subsection or indicate that no change in such information
has cccurred.

3.2 Advertisement.

(a) SMA File Number. Prior to the publication of an
advertisement for a surface mining permit in accordance with
peragraph (6), subsection {a), Section % of the Act, the
applicant shall submit an administratively complete surface
mining permit application and obtain a surface mining application
(8MA) file number. Each SMA number shall be valid for one year;
provided that the Commissioner may extend an SMA number bevond
one year, if the application has been diligently pursued by the
applicant throughout the life of the SMA number. In order for an
SMA number to be extended, the applicant must submit to the
Commissicner and receive approval of a written reguest, which ,
shall state the reason{s) and which shall demonstrate good cause
for the extension. o I
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(b) Advertisement Information. Each advertisement will
contain at & minimum:

(1} The surface mining applicaticn {SMA) file number;

(2) A clear and accurate location map of a scale and
detail found in the West Virginia General Highway Map. The map
size will be at a minimum four inches (4") x four inches (4").
Longitude and latitude lines and north arrow will be indicated on
the map and such lines will cross at or near the center of the
proposed permit area;

(3} The names and business address of the applicant to
include a street address or route number;

(2) A narrative description clearly describing the
location of the propcsed permit area;

(5) The name{s) of the coal seam(s) toc be mined;

(¢) The name(s) c¢f the receiving stream(s) into which
drainage from the permit area will be discharged;

{7) The lccatlion where a copy of the application is
available for public review;

(8) The name and address of the Department of Energy
Office where written comments or reguests for infoermal
conferences on the applicaticon may be submitted;

{9) The type of cperation;

(10) Surface and mineral ownership of the tract(g) to
be permitted;

(11) Surface and mineral ownership of property ewners
within one hundred (100} feet of the esai-remevalpermit area;

(12) Surface-and-minerar-ewnership-cf-property-owners
within-ene-hundred-t1868y-feet-ef-the-coai-remevai-areas--Where
the permit application reflects that mining will occur within
cne-hundred feet (10C') of the outside right-of-way of a public-
road (except where mine access roads or haulage rcads join such
right-cf-way), the applicant may choose one of the following
procedures toc satisfy the additional public notice reguirement:

(A} Include in the advertisement reguired in this
section a concise statement:
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(1) Identifving the rocad to re affected;
(ii) Identifying the affected segment; and

{iii) Advisinges that a public hearing may be
reguested; or N : o .

{B) A separate public notice may be published,
prior tc issuance of a permit, which:

(1) Identifies the road to be affected;
(ii) Identifies the affected segment; and

(iii) Advisinges that a public hearing may be
reguested. . o

(13) Where the permit applicant proposes to relocate or
clcse a public road, the advertisement shall include a concise .
statement which describes:

(A) The identification number and gecgraphic
location c¢f the road:

(B) The particular sagment to be reloccated or
closed:

(C) Where the relocated segment is to be sited;

(D) The approximate time and duration of the
relocation or c¢losure; and

{E} Which Aadvises that a public hearing may be
reguested. ) - o - } L
{14y Where an alternative land use is proposad,
indicate the premining land use and the propcsed postmining land
use; and ; : , :

{12} Where an experimental practice is proposed, the
advertisement shall contain a statement indicating such and
identifying applicable provisicons for which a variance is
requested. o — - . i - ’

(c) Noctice to Governmental Agencies. Upon receipt of an
administratively complete application for a surface mining and
reclamation permit, a permit revision or a permit renewal, the
Commissioner shall notify all federal or stats government o
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agencies with authority tc issue permits and licenses applicable
to ‘the proposed surface mining and reclamation operation or those
agencies with an interest in the proposed cperation, including
the U. 8. Department ¢f Agriculture Soil Conservation Service
district office, the local U. S. Army Corps of Engineers district
engineer, the National Park Service, State and Federal fish and
wildlife agencies, and the historic preservation ocfficer. '

(dy Availability of Comments. The Commissioner shall place
on file at the regional office iIn which a permit, permit revision
or:-renewal of a permit is filed, a copy ©of all pubkblic ccmments
received as a result of the advertisement and shall provide the
applicant with such comments. When a permit, permit revision or
renewal of a permit 1s issued or approved, the Commissioner shall
notify within ten {(10) days each person whe filed comments or . -
objections te the application, each party to an informal
conference, and the appropriate local governmental agencies
including the clerk of the county commission. The Commissioner
shall also cauge to be published at least monthly a listing of
all permits issued, which listing shall include a description of
the location of the land tc ke affected. The listing shall also
be forwarded to the Clerk of the County Commissicn.

{e) Readvertisement. "After a Surfacé Mine Application
{SMA) has been advertised once a week for four succesSsive weeks,
and is determined by the Commissioner to have had & limited
number of minor changes which do not significantly affect the
method of operation, the reclamation plan, and/cr the original
advertisement, he may reguire one (1) additicnal advertisement to
be published with a ten (10) day public comment pericd. Permits
which are being renewed or significantly revised and permit
applications which are being significantly revised must be
advertised in accordance with paragraph (b} of this subsecticon
and paragraph (6), subsection (a), section 9 cf the Act.

(£f) PRenotificaticon. A renotificaticon letter shall be sent
to all commentors cf a surface mine applicaticn (SMA) when a
determination has been made by the Commissicner that
readvertisement is required in accordance with paragraph (e) of
this subsection.

(g) Certification of Publication. The advertisement and
publication dates for all permit applications, permit renewal
applications, applications for revision of a permit, and transfer
assignment and sale of permits, shall be certified and notarized
by the publishing newspaper. The certificate of publication
shall be made a part of the approved appli¢ation nc later than
four (4) weeks aifiter the last date cf publication.
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3.3. Occupied Dwellings.

(a) Valid Existing Rights. Where the proposed surface coal
mining operations would be conducted within three hundred (300}
feet, measured horizentally, of any occupied dwelling, the permit
applicant shall submit with the application a notarized written
waiver by lease, deed, or other conveyance from the owner of the _.__
dwelling, clarifving that the owner and signator had the legal
right to deny mining and knowingly waived that right. The waiver
shall act as consent to such cperations within a cleser distance
of the dwelling as specified.

(b) Waiver. Where the applicant for a permit had obtainsd
a valid waiver prior to August 3, 1977, from the owner of an
occupied dwelling to mine within three hundred (300) feet of such
dwelling, @ new waiver shall not be regquired:

(1) Where the applicant for a permit had cbtained a
valid waiver from the owner of an occupied dwelling, that waiver
shall remain effective against subseguent purchasers who had
actual or constructive knowledge of the ex1stlng waiver at the
time of purchase. .. - : - . -

(2) A subseguent purchaser shall be deemed tc have
constructive knowledge if the waiver has been properly filed in
Public property reccrds pursuant to State laws or if the mlnlng -
has proceeded to within the three hundred (300) foot limit prior _
to the date of purchase.

3.4 Maps. L

(a) BScale for Maps. Except as otherwise ncted in these - s
rules and regulations, the scale required for all meps shall be
as follows:

(1} The preferred scale of maps prepared from United
States Geological Survey topographic maps on 7.5 minute
quadrangle shall be five hundred foot (500') to the inch;

(2) The preferred scale for maps associated with
underground coal mining operations and facilitieés incidental to
cocal mining shall be two hundred foot (200') to the inch; and

(3) Other scales may be used where improved clarity
and accuracy are achieved. S -

{b) Map Size. All maps and plans shall be submitted on
print paper, thirty inches (30") by forty-two inches (42") or
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less. If supplementary maps or plans are attached, match lines
shall be used. :

|

(c) Color Code. A color code shall be used in preparing all
maps to indicate critical features of the permit area as follows: =

(1) Red shall indicate mineral to be removed;
{2) Blue shall. indicate water and drainage patterns;

(3) Green shall indicate areas regraded;

{2) Yellow shall indicate all other areas within the
permit boundary; and :

(5) Purple shall be used to outline adjacent mining
permits. : - . ,

{(d) Preplan. 1In additicn to the reguirements of (12) and
(13} of subsection (a) Section 9 and Section 10 c¢f the Act, the
application shall include the following information:

(1) The location and current use of all structures
within one thousand feet (1000') of the proposed permit area;

(2) All public roads loccated on or within one hundred
feet (100') of the proposed permit area;

(3) The boundaries of any public park or historic lands
within or adjacent tc the permit area;

(£) All cemeteries located on or within cne hundred -
feet (100') of the proposed permit area;

(5) Any portion of a unit of the National System of
Trails or the Wild and Scenic River System, including study .
rivers designated under Section 5(a) of the Wild and Scenic -
Rivers Act which are located within or adjacent to the proposed
permit-area; ’

{6) The current use and land use classifications of the
area of 'land and adjacent lands upon which the permit is sited
and adjacent lands;

(7) The location of all existing ewred-eor-ieased
structures to be used for surface mining operatlons which are to
be exempt from design standards; 2

~
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(8) The date the map was prepared, a north arrow,
guadrangle name and location mep; N

{S) Where the natural slcpe of the land kelow the coal
cutcrop is less than twenty (Z0) degrees and downslope placement
of overburden cr spcil is propcosed, the map shall indicate
percent slope cf the land at two hundred foot {200') intervals
along the cropline;

(16) The location of each facility to be used to
protect or enhance fish and wildlife and related environmental
values; T ' ) ) o T }

{l11) Where the proposed permit area has been previously
mined and to the extent that such informaticn is available, list
the type of mining used, the coal seam cor other mineral mined,
the extent ¢f mineral removed, and the apprcoximate date of R
mining; _ T o : -

(12) Extent of proposed auger cperations;

{13) Surfece and mineral owners and prdperty lines
within the permit area and within one hundred (10C) feet of any
point of the permit area;

7{14) Location cf water supply intakes for cu¥rent users
of surface water; - -

{15) Location and identification of sub areas if
incremental bonding is to ke used;

{(16) Location and extent ©f subsurface water, if
encountered, within the proposed permit or adjacent areas,
including, but not limited to, areal and vertical distribution of
aquifers, and portrayal of seasonal differences of head in
different aquifers on cross sections and contour maps:

(17) The location of all oil and gas wells and other
utilities within the proposed permii area are to be shown;

(18) The location and extent of tecpscoil borrow areas,
and the lccation of topsoil storage areas;

(19) Alr pollution monitoring and control facility and
subsidence monitoring location;

{20) Any permanent facility to remain after mining; and
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{21) All coal storage, cleaning, lcading, and refuse
disposal areas~<; - - ' - . S

(223 The location cf any non-coal waste storage areas;

(23} The lcocaticn of any fixed explosive storage and
handling facility; and

(24) The area of land to be affected within the
propcsed permit area according to the seguence of mining and
reclamation. -

(e) Drainage Map. Unless the information reguired by this

paragraph can be shown on the preplan map in a clear and legible
fashion, a separate drainage map of the same size scale and
detail of. the preplan map shall be made a part c¢f the permit
application and shall contain the following: )

(1) The directicnal flow of water con and away from the
permit area;

(2) Location cf all monitoring sites used to develop
surface and groundwater base line information;

. (3) Location of all surface and ground water
monitoring sites to be used for satisfying reperting requirements
during the mining operation;

(4) Location of all ercsicn and sedimentation control
structures; and

(5) The extent and bcocundaries cf each component
drainage area. B
{f) Supplemental maps for underground ccal mining permit
applications. ™ In addition to other maps required in this
Section, each permit application for underground mining
cperations shall include supplemental maps as follows:

(1) A U.S.G.S. topographic map of the area extending
beyond the proposed mining limits and showing the following:

(A} Name and series of the sheet;
(B) Scale, latitude, and longitude;

(C) Limits of undergrecund mining operation
proposed; e :
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(D} Surface area to be permitted;
(E} Cropline of the cecal seam to be mined;

(F} Location and identification of all mine
openings for the proposed mine including shafts, slopes, drifts,
borehecles, etc; and

(G) Location of. all surface structures not owned
by the appiicant over the area to be mined.

(2) A mine development map drawn to scale.showing:

(A) Boundaries of underground mining operation
and any adjacent active or abandoned mines in the same seam;

(B} All.owners of property and all residents
within the area above the proposed underground workings. The
area abocve the underground works shall mean within the angle of
critical deformation but at least 15° from any coal removal;

(C} Present extent of underground mining as well
as projected headings;

-

(D) Date, scale, north arrow, dip, strike, and
average dip of the cecal seam to be mined;

(E) All gas wells, oil wells, water wells, and
test drill holes;

(F) Locaticn of all known faults;

(G) Area and extent cf previous cor propesed auger
or strip mining in the same seam;

(H) Location and thickness of outcrop barriers;
and ' - : -

(I} Elevation of all entries, fanways and
boreholes. o : . .

3.5 Cross Sections and Profiles. The application shall
contain cross-sections and/or profiles which accurately depict:

(a) The existing premining surface configuration and the
final surface configuration that will be achieved. Cross
sections shall be developed from sufficient slope measurements to
adegquately represent the existing land surface configuration of
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the proposed permit area. Slope measurements shall take into -
account natural variations in slcpe, to provide accurate
representation ¢f the range c¢f natural slopes and reflect
geomorphlc differences of the area to ke disturbed. The
Commissioner may regquire additional slope measurements at
specified intervals and locations on a site-by-site basis;

(b) The wvertical distribution of agquifers showing seasonal
differences in head, if available, for the proposed permit area;

(c) Cross sectional area and profiles of excess spoil
disposal areas with all appurtenances shown including rock cores,
subsurface drains, surface drainage structures, foundations, etc;

{d) Cross secticnal areas and profiles of all drainage and
sediment contrcel structures including pends, impoundments,
diversions, sumps, etc; and

(e) Cross secticnal areas and profiles of all roads.

3.6 Operation Plans and Specifications. Each application
shall contain in addition to other plans, specificaticns, and
descriptions required by the Act and these regulations a
description of the mining operations proposed to ke conducted
during the 1ife of the mine within the proposed permit area,
including, at a minimum, the fecllowing:

{a} A narrative description ¢f the type and method of coal
mining procedures and proposed engineering techniques,
anticipated annual and total preduction of coal, by tonnage, and
the major eguipment to be .used for all aspects of those
operations; and

(b) A narrative explaining the constructicn, modification,
use, malntenance, and unless retentiocn of such facilities is

necessary for postmining land use, removal of the following =
facilities:

(1) Dams, embankments, and other impoundments;

(2) Overburden and tepsoil handling and storage areas
and structures;

(3) Coal removal, handling, storage, cleaning, and
transportation areas and structures;
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(£4) Spoll, coal processing waste, and non-coal waste
removal, handling, storage, transportation, and disposal areas
and structures;

(3) Mine facilities; and
(6) Water and air pollution control facilities.

(¢) A description of how the applicant will case, seal or
otherwise manage augerholes, boreholes, shafts, wells and other
cpenings;

{(d) A descripticn of how the applicant will remove, store
and redistribute topscil, subsoil or topsoil substitutes, and
other materials. When topsoil substitutes are proposed, the
suitability determination, analytical data, and laboratory
certification required in paragraph (c), subsecticn 14.3, of
these fregUlations shall be made a part of the permit application;

(e) Where topsoll borrow areas are proposed, the applicant
shall submit a reclamation plan for such areas;

(£) A description of how the applicant will handle acid
forming and toxic forming materials and materials constituting a
fire hazard;

(g) The design and censtruction of excess spoil disposal
areas; and . -

(h) The design and construction of a drainage and sediment
control system to include: o : -

{l) A description, map, and cross section of the
structure and its location;

(2) Preliminary hydrelegic and geologic information
regquired to assess the hydrclcgic impact of the structure;

(3) A survey describing the potential effect on the
structure from subsidence of the subsurface strata resulting from
past underground mining operation if underground mining has
cccurred;

(4) A certification statement which includes a
schedule for .the submitting c¢f any detailed design plans for
structures that are not submitted with the general plan. The
Commissioner shall have approved, in writing, the detailed design
plan for a structure before construction begins;
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(5) Each structure design plan that is of such size or
storage capacity that it is a dam as defined in Article 5D of
Chapter 20, Code of West Virginla, shall be prepared by, or under
direction of and certified by a quallfled registered.
professional engineer;

(6) The design shall include any geotechnical
investigation and construction requirements for the structure;

(7) A description of the operation and maintenance
requirements for each structure; and

{8) A timetable and plans to remove each structure, 1if
appropriate.

(i} The design and construction of all roads; and
(i) A vegetation plan.

(k) A plan for .fudgitive dust control practices as regquired
in subsecticon 14.17 of these requlations.

(1Y Fer area mining operations, as referenced in 7 B
subparagraph {(b)(4) of subsection 14.15, mountaintop removal . .
operations as referenced in subparagraph (b){5) of subsection
14.15, and for multiple seam mining operations, where the nature
of the cperation or the eguipment used make compliance with the
previously referenced standards impractical or impossible, the . -
applicant shall include a site specific and detailed plan showing o
the sequence and schedule for backfilling and regrading. Upcn
approval, this plan shall be enforceable as a permit condition,
and shall constitute contemporaneous reclamation standards for

the operation.

3.7 Dispeosal of Excess Spoil.

(a) Each applicaticn shall contain descriptions, including
appreopriate maps, cross sections, drawings, and design of the
excess spoil disposal structures which will comply with the
standards of subsection 14.14 cof these regulations. These plans
shall describe the design, constructicn, operation, maintenance,
and if appropriate, removal of the site and structures. Where - —
atternative-designs-wilti-achieve-eguivatent-stability-and-meet
ati-eppricable-requirements-ef-the-Acty;-these-reguiatiensy;-and
the-termg-and-ecenditiong-af-the-permity;~the-Cemmissioner-may
appreve-sucsh-alternative-designs

-
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(b} Each application shall contain the results of-a
gectechnical investigation of the proposed disposal site,
including the following:

(1) The character of bedrock and any adverse geclogic .
conditions in the disposal area;

(2) A survey identifying all springs, seepage, and
ground water flow observed or anticipated during wet periods in
the area of the dispecsal site;

(3) A survey of the potential effects of subsidence of._
the subsurface strata due to past and future mining operations;

(4) A technical description of the rcck materials to
be utilized in the construction of those disposal structures
containing rock chimney cores cor underlain using a rock drainage -
blanket; -and ) :

(3) A stability analysis including, but nct limited
to, strength parameters, pore pressures and long-term seepage
conditions. These data shall be accompanied by a description of
all engineering design assumptions and calculations and the
alternatives considered in selecting the specific design
spacifications and methodss; and

(6) An explicit identification, by narrative and by
mapping, of the critical fcundation area(s) for the structurse, as
the term is applied in subsection 14.14. The selecticn of the
critical foundation area(s) shall be based on the results of the
geotechnical investigation, shall be certified as a part of the
design by a registered prcfessicnal engineer, and shall be
subject to review and approval by the Commissicner.

{c} 1If rock-toe buttresses or key-way cuts are required,
the application shall include the following:

(1) The number, location, and depth of borings or test
pits which shall be determined with respect to the size ocf the
spoll disposal structure and subsurface conditicns; and

(2) Engineering specifications utilized to design the
rock-toe buttress or key-way cuts which shall be determined in
accordance with subparagraph (5), paragraph (b) c¢f this
subsecticon.
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3.8 Existing Structures and Facilities:

{a) Each application shall centain a description of each
existing structure or facilitiesy proposed tc be used in
connection with or to facilitate the surface mining and -
reclamation operaticn. The description shall include: -

(1) Location;

(2) Plans of the structure which describe its current -
condition;

(3) Approximate dates on which construction of the
existing structure was begun and cempleted;

{4) A showing, including relevant meonitoring data or S
other -evidence, as to whether or not the structure meets the
performance standards of the Act and these regulations; and

(3) A compliance plan for each existing structure - -
propcsed to be modified or reconstructed for use in connectiocn
with cr to facilitate the surface coal mining and reclamation-
cperation. The compliance plan shall include:

(A) Design specifications required for the
modification or reconstruction of the structure to bring it into
compliance with current design reguirements and performance
standards of the Act and these rules and regulations.

(B A construction schedule which shows dates for -
beginning and completing interim steps and final construction.

(C) Provisions for monitoring the structure during
and after modification or reconstruction to ensure that the
performance standards of the Act and these regulations are met.

(D) A showing that the risk of harm to the R
environment or to public health or safety is not significant
during the period of modification c¢r reconstruction.

(b) Structures and facilities designed, constructed or in
use pursuant tc an approved surface'mining permit or prospecting
subject to revision c¢r reccnstruction where the Commissioner
determines that such revision or reconstruction is necessary to
comply with the performance standards set forth in the Act and
these regulations. o
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3.9 QOperation(s) Near Public Road.

(2) Where the proposed mining operation is tc be conducted
within one hundred feet (100') (measured horizentally) of the
outside right-of-way of any public rcad (except where mine access
roads or haulage roads join such right-of-way) or where the
applicant proposes toc relocate or ¢lose any pubklic road, the
Commissioconer shall:

{1} Where the public road is to be closed or relocated,
require the applicant to obtain necessary permission from the
authority with jurisdiction over the public road.

(2) Provide an cpportunity for a public hearing in the
locality of the proposed mining operation for the purpose of
determining that the interests of the public and affected
landcwners will be protected.

(3) Upon reguest for a public hearing by any person,
reguire the applicant to hold a public hearing and give notice of
the date, time, and place of the hearing in a newspaper of
general circulation in the area c¢f the proposed mining cperation
at least two (2) weeks in advance of the hearing date.

{(4) Make a written finding within thirty (30) days
following the hearing or after the close of the comment period as
to whether or nct the interests of the pubklic and the affected
landowriers will be protected. Each participant of record at the
public hearing shall be notified ¢f the Commissicner's findings.

3.10 Experimental Practices:

(a) Each permit application or permit revision shall
contain plans and specifications of any prepesed experimental
practices to be employed as a part of the mining and reclamation
operation. All experimental practices shall have prior approval
of the Commissioner and the director of the federal COffice of :
surface Mining Reclamation and Enforcement before a permit or
revision can be issued. An application for an experimental
practice shall contain descriptions, maps, plans, and data which
show:

(1) The nature of the experimental practice, including
a description of any performance standards for which variances
are requested, the duration of the experimental practice, and any
special monitoring which will be conducted;
-
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(2) How use of the experimental practice encourages.
advances in mining and reclamation technolcgy or allows a
postmining land use for industrial, commercial, residential, or
public use (including recreaticn facilities) on an experimental
basis;

(3) The experimental practice:

(&)Y 1Is potentially more, or at least as,
environmentally prectective, during and after mining coperations,
as would otherwise be regquired by the Act and these regulations.

(BY Will not reduce the protection afforded
public health and safety below that provided by the requirements
of the regulations.

(4) That the applicant will conduct monitcring of the _
effects of the experimental practice. The monitoring program
shall ensure the collectiocn, analysis, and reporting of reliable
data that are sufficient to enable the Commissioner and the
director of the federal Qffice of Surface Mining Reclamation and
Enforcement to:

(A) Evaluate the effectiveness of the
experlmental practice; and

(BY Identify, at the earliesi possible time,
potential risk to the environment and public health and safety
which may be caused by the experimental practlce durlng and after
mining. - -

(5) That the applicaticns for experimental practice
under this section will comply with the public notice ,
requirements of the Act and these regulations.

(b) Each permit approved for experimental practices shall
be reviewed by the Commissioner at least annually following date
of issuance. The Commissioner may on the basis of this review,
require modifications to the experimental practice. -

3.11 In Situ Mining. Any application for a permit for o
operaticns covered by this subsection shall be made according to
all reguirements of this section applicable to underground mining
activities. In addition, the mining and reclamation operations
plan for operations involving in situ processing activities shall
contain information establishing how those operaticns will be
conducted in compliance with the reguirements cf Section 15 of
these regulaticns, including: .
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(a) Delineation of proposed heoles and wells and production
zone for approval of the Commissioner;

(b) Specifications of drill holes and casings proposed to
be used; ) h )

(c) A plan for treatment, ccocnfinement or disposal of all
acid-feorming, toxic-forming or radicactive gases, solids, or
ligquids constituting a fire, health, safety or environmental
hazard caused by the mining and recovery process; and

{d) Plans for monitcring surface and ground water and air
quality, as regquired by the Commissicner.

3.12 Subsidence Control Flan.

{a) Each applicaticn for an underground cocal mining permit
shall contain a subSLdence control plan which includes the
follewing:

{1} A survey that identifies, on a topographic map of
a scale of 1" = 1,000' or less, structures, perennial and
intermittent streams or renewable resource lands and whether or
not subsidence could cause material damage or diminution of wvalue
or use of such structures or renewable resocurce lands both on the
permit area and adjacent areas within a critical angle of
deformation of at least 15°

(2) A general description of the technigque cf coal
remcval, such as longwall, room and pillar, pillar reméval,
hydraulic mining cr other extraction methods and the size,
sequence, and timing of underground develcopment of the mine;

(3) An isopach map or other map showing surface
contours and bottom of coal contours and the location and extent
of areas in which planned subsidence is projected, including
anticipated effects, and all areas in which measures described in
subparagraphs (7) and (8) of this paragraph will be taken to
prevent or minimize subsidence and related damage and where
appropriate to correct subsidence related damage;

(4} A description of the physical conditicns, such as
depth of cover, seam thickness, strike and dip, litheoclogy, and
other geologic and hydroleogic conditions, which affect the
likelihood or extent of subsidence and subsidence-related damage:;

(5) A description of the measures to be taken, in
accordance with paragraphs (a), (¢) and (kd) of subsection 16.2

41




Title 38
CSR 2
Section 3

of these regulations, to mitigate or remedy any material damage
or diminution in value or foreseeable use that may cccur to
surface lands, structures, or facilities due to subsidence;

(6) An acknowledgement that 1f subsidence causes
material damage or reduces the value or - reasonably foreseeable
use of the surface lands, then the operator shall restore the
land to a condition capable of supporting uses it was capable of
suppeorting before subsidence regardless of the right to subside;

(7) E=xcept for those areas where planned subsidence is
projected to be used, a detailed description of the subsidence
control measures that will be taken to prevent or minimize
subsidence and subsidence-related damage, including, but not
limited to: ; ]

(A) Backstowing or backfilling of voids;
{B) Leaving support pillars cf coal;

{C) Leaving areas in which no c¢coal is removed,
including & descrlptlon of the overlying area to be protected by
leaving the cecal in place; and

(D) Taking measures on the surface to prevent
material damage or lessening cf the value or reasocnably
foreseeable use of the surface.

(8) A description of monitoring plans, if any, to
determine the ccmmencement and degree of subsidence so that other
arpropriate measures can be taken to prevent, reduce, or correct
material damage.

(b) The Commissioner may waive the remainder of the
reguirements for a subsidence control plan 1f the survey regquired
by paragraph (a2){(l1) ¢f this subsection demonstrates, and the
Commissioner determines, that no material damage or diminution of
value or foreseeable use of the land or structures could be
caused by subsidence.

(c) When an applicant feels it has the right to subside, it
will provide adegquate documentation of same.

(d) Where longwall mining or room and pillar mining with
80% recovery or greater is proposed, the following information
shall be made a part of the plan:
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(1} Typical predicted subsidence precfile(s) for areas
of planned subsidence. Specify from what scource information was .
obtained to develop the predicted profile(s) including an
explanation of the method and calculations used to develop
prediction.

(2) For all areas identified by the survey, indicate
what measures will be taken to minimize material damage or
reduction in value or reascnably foreseeable use. Indicate those
areas in which measures are to be taken (for structures this need
not be addressed when the applicant demonstrates the right to
subside without liability). Such measures may include, but not
be limited to, relocating panels, mining without interruption,
exposing gas lines, supporting foundations of structures, and
insuring that any damage is repaired.

(3) Specify anticipated effects of planned subsidence.

{e} Where room and pillar mining with less than 80% coal
extraction is proposed, the following information shall be made a
part of the plan:

(1) On the development map, show all first mining and
areas of planned pillar extraction. "

(2)7 Describe anticipated secondary mining plans
including percent extraction.

{3) Under all structures and renewable rescurce lands,
demonstrate what methods will be used to protect that structure
or-lands (i. e., leaving solid ccal or limited extraction).

Under structures and perennial streams, the area addressed must
extend to the angle of critical deformation, but not less than
15° unless otherwise approved. If mining is planned under or
adjacent to a structure or perennial stream (for structures this
need not be addressed when the aprlicant demonstrates the right
to subside-witheut-ltiabiiity), it must be demonstrated to the
extent technologically and economically feasible that the pillar
design will support the overburden. TIf it is not technologlcally
and economically feasible, a detalled explanatlon must be
included.

3.13 Undergrcund Mine Abandonment Plan. Each application
for an undergrcund cocal mine operation shall contain an
abandonment plan which complies with the requirements of federal
Mine Health Administration regulations at 30 CFR 75.1711. The
abandonment plan shall also contain the following specifications:
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(a) The width of outcrop barriers;

(by The type and number of permanent seals proposed, their
design details, and the proposed materials tc be used for
construction; ’

{¢) The maximum head_of water expected con the outcrop
barriers and mine seals; and

{d) The type and design details of seals for boreholes.

3.14 Removal of Abandoned Coal Refuse Disposal Piles.

(a) 1In accordance with subsection (d) Section 28 c¢f the
Act, the Commissioner may when not in conflict with the purposes
and findings of the Act, issue a speclial permit solely for the
removal of existing abandoned coal processing waste piless;
provided that, if the average gquality ¢f the refuse material
meets the minimum standards to be classified as cocel, as set o
forth in ASTM standard D 388-77, a permit applicaticn which meets
all applicable reguirements c¢f this section shall be required.
The criteria for issuing such special permits are as fcllows:

(1) The removal of the existing abandoned coal
processing waste pile will bring about a more desirable land use
or;

(2) The removal of the existing abandoned coal
processing waste pile will result in greater protection of the
safety and welfare of the public; or

(3) The removal er-reprecessing-of the existing
abandoned coal processing waste pile will result in greater
protection ¢f the environment.

(b) Permit Application Reguirements. An application for a
special permit for the removal of existing abandoned coal
processing waste piles shall be submitted on forms prescribed by
the Commissicner centaining the felleowing informaticon:

(1} All information required by subsection 3.1 of
these requlations;

(2) A public nctice containing the same informaticn
required by paragraph (b} of subsection 3.2 of these regulations
excluding sub-paragraphs-{i}-and (5). The notice shall be
published in a newspaper of general circulation in the county in
which the removal operation is located. The notice shall be
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published once and provide for a thirty (30) day comment period.
A certification of publication will be made a part of the permit
application;

(3) A statement in accerdance with paragraph (9),
subsection (a), Section § of the Act and where applicable
subsection 3.3 of these regulations;

(4) A project narrative which describes:
(A} Existing site conditions;

(B) Hew the removal operation will meeft the
criteria of paragraph (a) of this subsection;

(C) The design life of the operation;

(D) Type and gquantity of material to be removed;

and
(E) The post mining land use,

(5) A plan for emergency procedures as reguired in
paragraph (e) subsecticn 22.4 of these regulations.

(6) A description and results of sampling and analysis
procedures used to develop a representative assay of the physical
and chemical properties of the existing abandoned coal processing
material; o

(7) A PHC in accordance with paragraph (a) of
subsection 3.22 c¢f these regulations except that development of
base line water quality data will not be required;

(8) A hydreologic reclamation plan as described in
paragraph (f) ¢f subsection 3.22 of these regulations;

{9) A surface water monitoring plan as described in
paragraph (g) of subsec¢tion 3.22 of these regulations;

(10) A revegetaticn plan which conforms to the
requirements of paragraph fej(m), subsection 14.16, of these-
regulations; '

{11) A fire control plan which conforms to the
requirements of paragraph (m} of subsection 22.5 of these
regulations; ' ) ~
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{12) A procedure for inspections and certifications
which conforms to the applicable requirements of subsection 22.85
of these regulations;

{13) A map of the scale, size and color code as
described in paragraphs (a), (b), and (c) of subsection 3.4 of
these regulaetions which contains the fcllowing information:

(A) All types cf information set forth on
topographical maps ¢f the United States Gecloglcal sSurvey
including all manmade features;

(BY The area of land to be affected by the
removal coperation, including any coal storage and topsoil borrow
and storage areas;

(C) The property boundaries of all surface owners
within one hundred (100} feet of any part of the proposed permit
area; - - .

(D) The location and direction of flow of the
drainage patterns both within and cutside the proposed permit
area and the outline of each component drainage area;

(E) The location of all drainage and sediment
control structures and monitoring sites for water sampling and
analysis;

(F) A lccaticn map; and

(@) A signed, nctarized, and dated statement as
follows: "The infecrmation contained herein is true and correct
to the best of my knowledge and belief."”

{l14) Creoss-sections plans and specifications prepared
by or under the direction of a reglstered profe551onal englneer
as follows: - . ,

(A) Cross-sections and profile of the existing
surface configuration and the final surface configuration of all
areas To be affected by the removal operation;

(B) Cross-sections, plans, and specifications for
all drainage and sediment control structures;

(C) <Cross-sections, profiles and design

specifications for any roads to be utilized fcor the removal
cperation;
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(D) Specifications for the removal of the
existing ccal processing refuse by either excavating the material
in successive horizontal lifts with a maximum elevation
differential between working benches of twelve (12) feet or .
excavation down the face of the existing slope from top to tee,
provided that the slcpe is no steeper than 2H:1V, provided
further that no material will ke removed from the tece in advance
of upper level material in a manner which reduces stability of
the working face; and

(EY A stability analysis of the existing
abandoned cocal processing waste pile.

(15) Where the existing coal processing refuse pile
will only be partially removed, the permit application will
centain additional information and specifications which incliude:

(A) Design and configuration of the final graded
area which reflects that no water will be impounded above the -
remaining material and that final graded slopes are no steeper
than 21H:1V;

(B) Plans, cross-sectiocons, and design
specifications for a diversion ditch abcve and around the -
remaining material which will carry the peak runcif from a 100
vear 24 hour precipitation event; provided that upon an effective
demcnstration by the operator that such diversion is not reguired
to provide protection to the envircenment or the health, weliare
and safety of the public, the Commissicner may approve a lesser
design;

(C) Procedure for perferming stability analySLS
of the remaining material to assure mass stability; and

(D) A plan for long range prevention of
combustion of the remaining material. :

(E) Baseline water quality datea.

(l6) Where the existing ccal processing refuse pile
does impound water, or has the capacity toc impound water, the
permit "applicaticon will contain the additicnal plans, design
data, and specifications:

(A) A plan for drawing down the water behind the
impoundment te a level and in a manner which assures the .
prectection of the environment and the safety c¢f operation
personal and the public prior to any removal operations;
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(B} Plans, design data and specifications for _the
construction of a spiliway which will pass the peak runoff from a
100 vear 24 hour precipitation event and how such structure will
be functicnally mairitained throughout the l1ife of the cperation:

{C) A descripticn of how the existing coal
processing material will be removed maintaining a five (5) foot
elevation differential between the breach invert elevation of the
excavated .embankment and the elevation of any slurry which may be
impounded Dbehind the embankment; and

(D) Provide plans, design data, and
specifications for the regrading of any remaining refuse material ,
such that the regraded area blends into the surrounding drainage _
rattern and will not impecund water.

{17) A reclamation plan which conforms to the
reguirements of paragraphs {kbyr-teys-{di;-{f¥7-fgrr-and-thy-(d),
(e}, (£), (hy, (i), and {j) of subsection 3.6 of these
regulations. . .- -

(c) Where a coal reprocessing operaticn invelves disposal
of coal processing refuse generated either on site or off site,
the design, construction, and maintenance of the new structure . .. _.
will be subject to all the regquirements of Secticn 22 of these
regulatlons and will be subject to all the permitting
reguirements of the Act and these regulations.

{(d) A bond and insurance in accordance with Section 11 of -
the Act and Section 11 of these requlations shall be provided by
the applicant prior to the issuance of a special permit.

{e) Performance Standards. Removal operations permitted
under this subsection shall be subject to paragraph (1),
subsection 22.5 and all other applicable performance standards of
the Act and these regulations.

3.15 Approved Persons.

(a) Any person approved by the Commissicner, unless
ctherwise provided in the Act and these regulations, may prepare,
sign, or certify permit applications, maps, plans, and design
specifications or other similar materials necessary to complete
an application. Provided however, that for purposes of Sections
9(a)(13) and 12(b){10) of the Act an approved person shall be a
registered professional engineer or licensed land surveyor.

-
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{b) The Commissioner's approval shall be in writing and
shall be granted on the basis of the following:

{1) A resume of the perscons prior experience and
training relating to the preparation of permit application
materials, provided, that registered professicnal engineers,
registered mining or civil engineers and licensed land surveyors
currently registered or licensed in the State of West Virginia
shall submit a ccpy of their registration or license in lieu of &
resume; and

(2) Any person seeking an approval must demonstrate
that he pcssesses adequate knowledge of the Act and rules and
regulations and possess such other skills and qualifications as
may be necessary to prepare an application by successfully
passing an examination administered by the Comm1551oner.
Examinations will be given upon reguest.

(¢) All technical data in the spplication shall bear the
name cof the person ccllecting and analyzing the data, dates of
ccllection and analysis, and description of the methcodology used
to collect and analyze the data. &Any referenced materials not -
included in the application shall be made avaﬂlable to the
Commigsiconer upon reguest.

(d) Technlcal analysis shall be planned by, or under the
direction cf, a professional person gqualified in the subject to.
be analyzed,. , . _

3.16 Fish and Wildlife Resources Information.’

{a} Each application shall include fish and wildlife - -
resource information for the permit area and adjacent area.

(1) The scope.and level of detail for such informaticn
shall be determined by the Commissicner in consultation with
State and Federal agencies with respconsibilities for fish and
wildlife rescurces and shall be sufficient to develop the
protection and enhancement plan required under paragraph (b) of
this subksecticn.

(2} The Commissioner shall provide for coordinaticn of
review and-apprevaz-of surface mining and reclamation permits
where such coordination i1s appropriate pursuant to the Fish and
Wildlife Coordination Act (16 U.S.C. 661 et seq).
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{3) Site- specific.resource information necessary to
address the respective species or habitats shall be reqguired when
the permit area or adjacent area is likely to include:

(A) Listed or proposed endangered or threatensd
species of plants or animals or their critical habitats listed by
the Secretary under the Endangered Species Act of 1973, as :
amended (16 U.S.C., 1531 et seqg.), or those species or habitats
protected by similar state statutes;

{B) Habitats of unusually high value for fish and
wildlife such as important streams, wetlands, riparian areas,
cliffs supporting raptors, areas cffering special shelter or
protection, migraticn routes, or reprcducticn and wintering
areas; oOr . : ” T :

(C) Other species or habitats identified through
agency consultation &s reguiring special protection under State
or Federal Law to include the Migrateory Bird Treaty Act of 1918
(16 U.8.C. 703 et seqg and the Bald Eagle Prctection Act (16
U.5.C. 668 et seqg.).

(b} Each application shall include a description of how, to
the extent possible using the best technology currently
available, the operator will minimize disturbances and adverse
impacts eon fish and wildlife and related envircnmental values,
including compliance with the Endangered Species Act, during the
surface mining and reclamation operations and how enhancement of
these resources will be achieved where practicable. This
description shall: :

{l) Be consistent with the requirements of Section 8
of these regulations;

(2) Apply, at a minimum, tc species and hakitats
identified under paragraph (a) o¢f this subsection; and

{(3) Include:

(A) Protective measures that will be used during
the active mining phase c¢f coperaticn. Such measures may include
the establishment ¢f buffer zones, the selective locaticn and
special design of haul roads and power lines, and the monitoring
of surface water guality and quantity; and

(B) Enhancement measures that will be used during

the reclamation and postmining phase of operation to develop
aguatic and terrestrial habitat. Such measures may include
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restoration of streams and other wetlands, retention of ponds and
impoundments, establishment of vegetation for wildlife food and
cover, and the replacement of perches and nest bcxes. Where the
plan does nct incilude enhancement measures, a statement shall be
given explaining why enhancement is not practicable.

(cy Upcn request, the Commissioner shall provide the
resource infcrmation required under paragraph (a) of this
subsection and the protection and enhancement plan required under
paragraph (k) of this subsection to the appreopriate State and/or
Faderdl Fish and Wildlife agencies for their review, This :
information shall be provided within ten (10) days of receipt of
the reguest. - = -

3.17 Parks and Historic Lands. —

(a) Each permit application shall contain a description of .
the nature of cultural, historic and archaeological resources
listed cr eligikble for listing on the National Register of
Historic Places and known archaeological sites within the
proposad permit and adjacent areas. The description shall be
based on all available information, including, but not limited -
to, information from the State Historic Preserxvation Officer and
from local archaeological, historical, and cultural. preservation
agencies. ' T

(b) The Commissioner may reguire the applicant tc identify
and evaluate important historic and archasological rescurces
within the proposed permit and adjacent areas that may be
eligible for listing on the National Register of Historic Places,
through the collection of additional information by conducting
field investigations or other appropriate analysis. ,

(c) Adverse impacts to any publicly owned park and any
rlace listed on the National Register of Historic Places shall be
prohibkited unless the permit applicant has valid sxisting rights _
or unless joint agency approval 1s obtained in accordance with
subsection 3.19 of this section. In either case all adverse
impacts must be minimized.

(d} The Commissioner may reguire the applicant to protect
historic eor archaeolocgical properties listed on or eligible for
listing on the National Register of Historic Places through
appropriate mitigation and treatment measures. Appropriate -
mitigaticn and treatment measures may be required to be taken
after permit issuance provided that the regquired measures are
completed before the properties are affected by any mining
cperation.
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3.18 Endangered Species. When the proposed mining operation
will affec¢t threatened or endangered species of plants or animals
or their critical habitats, the application shall describe -
control measures, management techniques, and monitoring methods
to be employed in order to protect or enhance such species and
habitats. Endangered.or threatened species are as listed by the
Secretary ©of Interior under the Endangered Species Act of 1973
{16 U.5.C. 1521 et sedqg.).

3.19.Effect con Histeric Places and Archaeclicegical Sites.
Where the proposed surface coal mining operaticn will adversely
affect any publicly owned park, any place listed on the national
register of historic places or archaeological sites, the
Commissioner shall transmit to the Federal, State or local
agencies with Jurisdicticn over the park or historic place the
applicable parts of the permit application, together with a
request for the agency's approval or disapproval of the
operation. Cocnsideration and coordination of the permit review
shall be in accordance with the National Historic Preservation
Act of 1966 (16 U.S.C. 470 et seg) and the Archaeological
Resocurce Protection Act of 18795 (16 U.S.C. 470 et seg). The
agency shall have thirty (30) days from receipt of the request
within which to respond unless an additional thirty (30) day
extension is requested and granted by the Commissioner. A permit-
for such operation shall have joint approval cof all affected
agencies. . Fallure of the agency to respond to the Commissiconer’s
request within the prescribed time period shall constitute
approval. - - - _

3.20 Prime Farmlands. Prior to issuing a permit which
involves prime farmland, the Commissioner shall consult with the.
U.8., S0il Conservation Service. Cn the basis of this
consultation and other information available to him, the
Commissicner shall make a written finding that:

{a) The approved postmining land use will be cropland;

{b) The permit incorporates the prime farmland.
reconstruction plan as a permit condition;

(c) The applicant has the technclogical capability to
restore the land within a reascnable time pericd to conditions
capable cf producing levels of yield eguivalent tc or higher than
those of non-mined prime farmland in the surrounding area under
equivalent levels of management; and

(d) Mining will be conducted in accordance with prime
farmland performance standards and all other applicable
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environmental protection performance standards of the Act and
these regulations. :

3.21 Prohibitions and Limitations on Mining. Upon receipt -
©f a complete application for a surface mining permit, the
Commissioner shall review the application to determine whether
the surface ccal .mining operaticn is limited or prohibited under
Section 22 of the Act including any study rivers or corridors
thereof as established in any official guidelines issued pursuant
to the Wild and S3Scenic Rivers Act. '

(a) If the Commissioner is unable to determine whether the
proposed operation is located within the boundaries of any of the
lands described in paragraph (1), subsection {d), Section 22 of
the Act, or closer than the limits provided in paragraph (4),
subsecticn (d), Section 22 of the Act, the Commissioner shall
transmit a copy of the relevant porticns of the permit
application to the appropriate Federal, State or local government
agency for a determinaticon or clarification of the relevant
boundaries or distances. The agency shall make such
determinations within thirty (30) days of receipt of the
Commissioner's request. The Commissicner may extend the response
pericd by thirty (30) days upon written reguesc. )

(¢) When the Commissioner receives any request for -
determination of valid existing rights on lands within the area
cf jurisdiction of the National Park Service or the U. S. Fish
and Wildlife Service, a notification shall be made to the
appropriate agency, and they shall have thirty (30) days in which
to respond. The Commissioner may, upon written regquest, extend
the response periocd by an additional thirty (30) days.

(c) Where the proposed operation would inciude federal
lands within the boundaries of any national forest when the
applicant seeks a determination that mining is permissible under
paragraph (5), subsection {d), Secticn 22 of the Act, the
applicant shall submit a permit application to the field office
of the federal Office of Surface Mine Reclamation and Enforcement:
with a request that such determinations be made.

3.22 Hydrologic Information.

(a) PHC. Each permit application shall, in addition toc the
requirements of the Act, contain a statement describing the
probable hydrclogic. censequences (PHC) of the proposed mining
operation, with respect to the hydrolegic balance, on both the
permit area and adjacent areas. The statement shall be based on
base line information developed from sampling and analysis of
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surface and grecundwater at menitoring sites established both on
the permit area and adjacent areas. Sampling and analysis
shall be performed in accordance with methods approved by the
Office of Surface Mining Reclamaticn and Enforcement. The
longitude, latitude and elevation shall be given for each of the
menitoring sites. Meathematical medeling technigues may be used
to aid in the develcpment ©f the reguired information. The PHC
determination shall include findings con: whether adverse impacts
may occur to the hydrologic balance; whether acid- forming or
toxic-forming materials are present that could result in the
contamination ¢f surface or ground-water, and whether the
propesed operation may proximately result in contamination,
diminution or interruptien of an underground or surface source of
water within the preoposed permit or adjacent areas which is used
for domestic, agricultural, industrial, cr other legitimate
purpcse; and “what impact the precpecsed operation will have on:

(1) Sediment yield from the disturbed area;

(2y Acidity, total suspended and dissolved sclids, and
other important water quality paramelers;

(3) Flooding or streamflow alteration;
(4) CGround-water and surface-water availability; and

(5) Other characteristics as required by the -
Commissioner. ; . -

(b) Base Line Ground Water Information. Each application
for a permit shall contain:

(1) The locatiocn, ownership, and use (if any)} of known
existing wells, springs, and other groundwaier resouxrces
including discharges from other active or abandoned mines on the
proposed permit area and adjacent areas in sufficient numbers to
allow the applicant to make & reasocnable approximation cf the
base line groundwater conditions and use;

(2} Water quality analysis including, at a minimum,
total dissolved sclids, alkalinity, acidity, sulfates, specific
conductance, pH, total iron and total manganese. Correlation
data from other monitoring sites within the general area of the
propcsed mining operations may be accepted; provided, that a
limited number of validation samples from the permit area may be
requlredL provided further, ¥that in areas where prior mining
experience has shown acid production to be a possibility, or in
acid producing seams in areas with no prior mining history, site
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specific data-en-water sampllng and analy51s data shall be
reguired;

{3) For significant aguifers, groundwater cguantity
descriptions including discharge rates or usage and depth to
water under seasoconal conditicens in each water-bearing stratum
above the ceal seam and each potentially impacted stratum below
the coal seam. Where deemed appropriate and feasible by the
Commissioner the coperator may calculate water usage for water
status discharge determinations; and

(4) 1If the determination of the probable hydrolegic -
consequences {PHC) indicates that a currently used cor significant
groundwater resources is likely to be contaminated, diminished,
or interrupted, additional information shall be provided as
necessary to fully evaluate such probable hydrologic—consequences
as water_avalilability and suitability for both the premining and
postmining land use in order to plan remedial and reclamation
activities such as alternative water sources.

(c) Base Line Surface Weter Information. Each application
for a permit shall contain:

(1) The name, location, ownership, and description of
all surface water bodles on the permit area and adjacent areas;

(2} Water guallty descriptions including information
on total suspended solids, total dissclved solids, specific
conductance, pH, acidity, alkalinity, sulfates, total iron and
total manganese sufficlent toc demonstrate seasonal variations;
provided, that correlation data from other monitoring which does
net include one or more of the above parameters may be accepted;
provided further, that & limited number of validation samples may
be required. In areas where prior mining experience has shown
acid production toc be a possibility, or in acid producing seams
in areas with no prior mining history, site specific data-en
water sampling and analysis data shall be reguired;

{3) Water guantity descriptions including informaticn
on seasonal flow rates, variation, and usage; and

(4) 1If the determinaticn c¢f the probable hydrologic
conseqguences (PHEC} indicates that a currently used or significant
surface water resource (including all lightly buffered streams)
is likely to be contaminated, diminished, or interrupted,
additional informaticn shall be provided on the flcod flows, base
flows, and other characteristics or information as necessary to
fully evaluate such probable hydrologic conseguences as water

55




Title 38
CsSR 2 o
Section 3

availability and suitability for both the premining and
postmining land use in crder to _plan remedial and reclamation
activities such as alternative water sources.

{d) The applicant shall submit with the applicatiocn all
available data and analysis described in paragraphs (b) and (c)
of this subsection for use in preparing the cumulative hydrologic
impact assessment (CHIA).

{e} The Commissioner shall perférm a separate CHIA for the
cumulative impact area of sach permit applicaticn. This
evaluation shall be sufficient t¢ determine whether the proposed
operation has been designed to prevent material damage to the
hydroleogic balance cutside the permit area.

(£) Each permit application shall contain a hydrelogic
reclamation plan. The plan shall be specific to the local
hydrolegic conditions. It shall contain in the form of maps and
descriptions the steps to ke taken during mining and reclamation
through bond release to minimize disturbances to the hydrologic
balance within the permit and adjacent areas; to prevent material
damage ocutside the permit area; to meet applicable Federal and
State water quality laws and regulaticns; and Lo protect the
rights of present water users. The plan shall include the
measures to be taken to:

(1) Avoid acid or toxic drainage;

(2) Prevent, to the extent possible using the best
technology currently available, additional ceontributions of
suspended sclids to streamflow;

{3) Provide water treatment facilities when needed;
{4) Control drainage;

(5) Restore, protect, cor replace water supply of
present water users in accordance with Section 24 of the Act.
The plan shall specifically address the potential adverse
hydrologic consequences identified in the PHC determination and
shall include preventive and remedial measures; and

(6) Restore approximate premining recharge capacity
provided that underground mining operations are exempt from this
requirement.

(g) Each application for a permit shall contain a surface
water monitoring plans based on the PHC determination and base
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line hydrologic and geologic information. These plans shall
identify monitoring site locations, quantity and guality
parameters, sampling freguency, and describe how the data will be
used to determine the impact of the operation on the hydrologic
balance beoth on the permit area and adjacent areas. Monitoring
sites shall ke located in the surface water bodies such as
streams, lakes, and impoundments that are potentially impacted or
intc which water will be discharged at both upstream and
downstream locations from the discharge. Monitering parameters
shall include but are not limited to total dissoclved solids cor
specific conductance corrected at 25°C, total suspended solids,
flow measurements, pH, acidity, alkalinity, total iron and total ..

current and approved post mining land uses and all hydrclogic
balance protecticn cbjectives.

(h) Each applicaticn for a permit shall contain a ground
water monitoring plan for €11 significant groundwater resources
provided that monitoring shall not be reguired if the applicant-
can demonstrate that the aguifer is not one which significantly ' -
ensures the hydrolegic balance within the cumulative impact area :
as provided in paragraph {c), subsection 14.7 of these
regulations. The decision ¢f need will be based on the PHC
determination and base line hydreclogic and gecologic Information
gathered both on and off the mine site. These plans shall
identify monitoring site lccations (latitude, longitude, and
ground level elevaticns), gquantity and gquality parameters to be .
monitored, sampling freguency and duration, and describe how the
data will be used to determine the impact of the operation on the -
hydrologic balance both on and off the mine site. Monitoring ,
parameters. shall include, but are neot limited to, total dissolved
solids or specific conductance corrected at 25°C, pHE, acidity,
alkalinity, total iron, total manganese, and water lewvels or
discharge rates. The selection ¢f these parameters must be based
on current and approved post mining land uses and all hydrologic -
balance protecticn objectives,

(i) TIf the PHC indicates that adverse impact may cccur to
the hydrolegic balance cr_that acid forming or toxic forming
material i1s present that may result in contamination of surface
or groundwater supplies, then additional information supplemental
to that required in paragraphs (k) and (c) of this subsection
shall be provided to evaluate such probable hydrolegic
consequences and to plan remedial.and reclamation activities.

3.23 Geolecgy. Each application for a permit shall contain
the following gecleogic and related information:

57 B



Title 38
CSR 2
Section 3

{a) Geologic cross sections, maps or plans of the prepoesed
permit area and adjacent areas, prepared by or under the
direction of and certified by a person approved by the
Commissioner. When reguired by the Commissicner, test borings or
core samplings shall be analyzed to determine the following
information:

{1y The locations (latitude and longitude) and
elevations of all bore holes;

(2) The nature and depth of the various strata or
overburden including geologic formation names and/or geologic
members; |

(3) The elevation location of subsurface water, if
encountered, and its quality;

(4) The nature and thickness of any coal or rider
seams above the seam to be mined;

{(5) The nature of the stratum immediately beneath the
coal seam to be mined; -

(6y ALl mineral crop lines and the strike and dip cof
the ccal to be mined, within the area of land to be affected;

(7) Existing or previous surface mining limits; and

{8) The location and extent of known workings of any
undergrournd mines, including mine openings to the surface.

() Information ccncerning the areal and structural geolegy
of both the proposed permit and adjacent areas, down to the
deeper c¢f either the stratum immediately below the lowest coal
seam to be mined or any aguifer which may be adversely impacted
below the lowest coal seam to be mined. Areal geology may
include information such as mapped outcrop locations shown on a 7
1/2 minute United State Geological Survey (U.S$.G.S.) topographic
map, ereaaerial photographs, and published geologic reports for
the area of concern. Structural geology may include mapped
lineament traces from aerial photography or topographic maps and
any published structural geologic reports for the area of
concern;

(¢) Areal and vertical distribution of aguifers with
seasonal differences iIn head and the name(s) of the stratum (or
strata) in which the water is found; -
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(d) Location and depth of all o0il and gas wells within the
proposed permit area for both surface and underground mines;

{e) For underground mining cperaticns, indicate whether or
nct there will be a gravity discharge; and

(f) A statement of the result of test borings or core
samples from the permit and adjacent areas including:

(1) The results of test borings including the
lithelegic logs of the drill holes displaying the physical
properties and thickness of each stratum encountered which the
applicant has made at the area to be covered by the permit, or
other equivalent information and data in a form satisfactory to
the Commissioner including the structural geology, thickness of
the coal seam to be mined, location of subsurface water, if
encountered, and an analysis of the chemical ‘and physical
properties, including but not limited to the sulfur content of
any coal seam, the chemical analysis of potentially acid or
toxic-forming sections of the overburden, and the chemical )
analysis of the stratum lying immediately underneath the coal to
be mined: Provided, that information which pertains only to the
analysis of the chemical and physical properties of the coal,
except. information regarding such mineral or elemental contents
which are potentially toxic in the environment, shall be kept
confidential and not a matter of public record;

(2) Premining overburden sampling and analysis or
previcus experience and ccrrelation data, shall be made a part of
each permit application for all acid-producing seams. Overburden
sampling and analysis is to be performed in accordance with
standard procedures set forth in Environmental Protection Agency
Manual No. 600/2-78-C54 (Field and Laboratory Methods Applicable
to Overburdens and Minesoils) or other methods approved by the
Commissioner:’ ’

(3) For standard room and pillar mining operations,
the thickness and engineering properties of clays cr soft rock
such as clay shale, if any, in the stratum immediately above and
below each ccal seam to be mined;

(4) Cross sectional or areal maps illustrating faults,
crop lines, dip/strike, synclines, anticlines and other known
geclogic structural features which have a bearing on the
extraction of the cecal and/cr the hydreolegic regime. . The maps
shall be accompanied by a detailed description of the illustrated
data including a brief descripticn of the degree of fracturing
and weathering, noted during the exploratiocn drilling if it is
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believed to have a potential influence on the extraction of the
coal and/or the hydrologic regime;

(3) An explanaticn of the anticipated potential
impacts of the propocsed mining operation on the hydrology and
geolegy of the area; and ,

(€ An applicant may be granted a waiver for the
requirements of parts (1) and (3) of paragraph (£) of this
subsection only after the Commissioner finds in writing that the
collection and analysis of such data is unnecessary because other
eguivalent informaticon exists and is available to the
Commissicnery; provided, Fthat in areas where mining history has
shown acid production to be a possibility, or in acid producing
seams 1n areas with no prior mining histeory, site specific data
en overburden sampling and analysis data shall be reguired,

3.24 Protection of Adiacent COperations. Surface mining
activities shall be designed to protect disturbed surface areas,
including spoil disposal sites, so as not to endanger any present
or future operations of either surface cr underground mining
activities. )

3.25 Transfer, Assignment or Sale of Perﬁit Rights and
Cbtaining Approval. } )

(2) The Commissioner may grant written approval of the
transfer, assignment or sale of a permit under the following
terms and conditions:

(1) The applicant shall affirmatively demonstrate to
the Commissicner that a bond in the full amount of that reguired
for the permit will be kept in full force and effect before,
during, and after the transfer, assignment, or sale.

{2} The applicationy for transfer, assignment, or
sale, shall set forth on forms prescribed by the Commissioner,
the information reguired in paragraphs (1) through (6},
subsection (a), Section 9 and paragraph 9 subsection (a) of
Section 9, subsections (d) and (f) of Secticn §, paragraph (10),
subsection (a) of Sectlion 10, and paragraph (5) subsection (D) of
Section 18 of the Act and paragraph {e} _(a), (b), (c), (d), (i),
{4y, and (k) of Subsecticn 3.1 of these regulations.

(3) The applicant for transfer, assignment or sale of
a permit shall, upcn filing of the application with the

Commissioner, give notice cof the filing in a newspaper of general . _ .

circulation in the locality of the operatiocn. The notice shall
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be in the form of a legal advertisement containing information as
set forth on forms provided by the Commissioner, the name and
address of.the original permittee and the permit number and shall
provide for a thirty (30) day ccmment pericd. Any person whose -
interests are or may be adversely affected, may submit written
comments to the Commissioner within thirty (30) days of the date
cf publication. )

(4) Approval of the application for transfer,
assignment, or sale of a permit may be granted upon a written
finding by the Commissicner that the applicant is eligible to
receive a permit in accordance with paragraphs (b) and and-+d3
subsecticn 3.32 of these regulations, has submitted 2 performance
bond or other guarantee or has-ebtained-will be covered by the
bond eeverage-of. the original permittee, and will conduct mining
operations in accordance with the purposes and intent ¢f the Act,
these rules and regulations, and the terms and conditions of the
permit. Such findings will be based con infeormation set forth in
the application for transfer, assignment, or sale and any other
information made available to the Commissioner.

(5) The Commissioner shall notify the permittee, the
successor, all comnientors, and the Charleston field offices of
the Office ¢f Surface Mining Reclamation and Enforcement of his
findings. =~ 7 ' '

(6) The successocr shall immediately notify the
Commissionér upoh c¢consummation of the transfer, assignment, or
sale. : -

(7) Each application for a transfer, assignment or
sale of a permit shall contain a sworn statement as fcllows: "The
information ccntained in this application is true and correct o
the best of my knowledge and belief." Such statement shall be
signed by an accountable cfficial of the applicant and shall be
notarized.. . - .

(b) Any perscn whe, through whatever means, assumes
ownership or control directly or indirectly of a surface mining
and reclamation operation shall become responsible for the
correction of all outstanding unabated violations. The payment
of all delinguent civil penalties and unpaid reclamation fees for
the operation remain the responsibility of the prior permittee.

3v26-Agreement-(c) A permittee who wishes to assign the
mining operation through an agreement, contract, job contract,
etc., to another person, but retain the permit must:
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(1) reguest prior written approval of such assignment
on forms prescribed by the Commissioner. Under this arrangement

the permittee remains subject to all provisions of the Act, these ..

rules and regulations, and the terms and conditicns of the
permit; - '

(2) Advertise the application pursuant to subparagraph
(3), paragrarh (&) ©f this subsection; and : :

(3} Provide the ownership and control information
required by paragraphs (a), (b, (¢), (d), (i), (j), and (k) of
subsecticon 3.1 of these regulations.

(d} The subcontractors who will function as operators shall
be subiect to the eligibilitv requirements of paragraphs (b) and
(c) of subsection 3.31.

(2) The sale or other cenvevyance ¢f a surface cecal mining
and reclamaticn operation which has outstanding wviolation(s},
outstanding <¢ivil penalties, or reclamation fees, or the sale or
cther convevance ¢f any interest in anvy entity with outstanding
violations, penalties, or fees, or the sale or convevance of an-
entity which owns or controls an entity, or is owned or 7
controlled by an entity which owns or controls a surface coal
mining and reclamation operation with an ocutstanding violaticn,
penalties or fees shall not in anv way affect the application of
the permit block sanction set forth in these regqulations.

3-2%3.26 Permit Renewals and Permit Extensions.

(a) All active surface mining operaticns shall be subject
to the renewal requirements of Section 19 of the Act. Those
operations which have been granted inactive status in accordance
with Subsection 14.11 of these regulations, shall also be subject
to the renewal requirements of Section 19 of the Act.
Applications shall be filed con forms provided by the Commissioner
and shall contain at a minimum the following information:

(1) The name and address of the permittee, location
of the permit area including the county, the magisterial
district, the nearest pecst coffice and the permit number;

(2) A statement that the terms and conditicns of the
preplan are being satisfactorily met;

(3) A statement that the operation is in compliance

with the applicable environmental protection standards cf the Act
and these rules and regulations;
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{(4) A statement that the performance bond and insurance
policy feor the coperation will continue in effect;

(5) A progress map of an approved size and scale as the
proposal maps for all operations except those operations which
have obtained a bond release or those operations with no
disturbance and which have not started into operatiocn;

{56) Each applicaticn for a permit renewal shall contain
a sworn statement as follows: "The information contained in this
application is true and correct to the best of my knowledge and
belief." Such statement shall be signed by an accountable
official of the applicant and shall be notarized; and

{(7) A copy cof the proposed newspaper advertisement in
accordance with subsection (a) Section 20 of the Act and
subsection 3.2 of these regulations.

(b} Each application for renewal cof a permit shall be
administratively complete pricor to public notice. The
Commissioner shall notify the appropriate agencies of the
application for renewal as required in subsection {(a) of Section
20 of the Act. ]

(¢} Any person having an interest which is or may be
adversely affected by the decision on the application, or an
cfficer or a head of a Federal, State, or local government
agency, may request in writing that the Commissioner hcld an
informal conference on the application for a permit renewal.

(1) The request shall:

(&) Briefly summarize the 1ssues to be raised by
the regquestor at the conference;

{B) BState whether the requestor desires to have
the conference conducted in the locality of the proposed
operaticn; and

(C) Be filed with the Commissioner no later than
thirty (30) days after the last publication of the newspaper
advertisement required under subparagraph (7) of paragraph (a) of
this subsection.

(2) Except as provided in paragraph 3 of this

paradgraph, if any informal conference is requested the
Commissioner shall hold an infcormal conference within a
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reascnable time following the receipt of the reguest. The
informal conference shall be conducted as follows:

(A) 1If requested, it shall be held in the
lccality cf the proposed surface mining and reclamation
operation.

(B) The date, time, and location of the informal
conferencée shall be sent to the applicant and other parties to
the conference and advertised by the Commissioner. in a newspaper
of general circulation in the locality of the proposed surface
mining and reclamation operation at least two (2) weeks before .
the scheduled cenference.

{C) TIf requested in writing by a conference
requestor at a reasonable time before the conference, the
Commissioner may arrange with the applicant to grant parties to
the conference access to the proposed permit area and, to the
extent that the applicant has the right tc¢ grant access teo it, to
the adjacent area prior to the established date of the conference'
for the purpose of gatherlng informaticn relevant to the
conference. .

(D) The cenference shall be conducted by the
Commissioner, who may accepit oral or written statements and any
other relevant infcrmaticn from any party Lo the ccnference. An
electronic or stencgraphic record shall be made cf the
conference, unless waived by all the parties. The record shall
be maintained and shall be accessible to the parties of the
conference until final release of the appllcant s performance
bond or other eguivalent guarantee. , .

(3} TIf all parties reguesting the infcormal conference
withdraw their reguest before the conference is held, the
informal conference may be cancelled.

(d) Time extension cf sixty (60) days may be granted by the
Commissioner for permit renewal which has been submitted but is
logistically impractical to process befcre the expiration date.

(e) Extensions of time for a permit as provided in
paragraph (e} of Section 8 ¢f the Act shall be specifically set
forth in a written approval and made part cf the permit. Such
extension shall be made public by the Cocmmissioner.

(£) Extensiocns of the initial permit term in excess of five

(5)'Years as provided in paragraph (c¢) of Section 8 of the Act
may be granted upcn written request by the applicant. Such
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request. shall be accompanied by a written verification. Any
permit extension which is approcved under this paragraph shall bs
reviewed by the Commissioner at its mid-term oxr every five (5)
vears, whichever is more freguent.

3+283.27 Permit Revigions.

(a) Each request for a permit revision will be submitted on
forms prescribed by the Commissioner which shall be signed by the
accountable official of the applicant and shall be notarized.

(b) Each application for a permit revisicn shall be subject
to review and approval by the Commissioner. Each application
shall be reviewed by the Commissicner to determine if an updated
probable hydrologic conseguences determination or cumulative R
hyvdrologic impact assessment is reguired. The Commissioconer shall
make a determination, on the basis of information provided in the
permit revislon application, whether or not the revision is of a
significant or non-significant nature. The feollowing criteria
shall previde guidance for making such a determindtion.

(1) Significant Permit Revisions. Where the permit
revision constitutes a significant deperture from the terms and
conditions of the exisiing permit which may result in a
significant impact iIn any of the following areas, it shall be
deeied to be a significant revision and be subject to the public
notice reguirements of paragraphs (a) and (b) cf subsection 3.2
of these regulations:

(A) The health, safety, or welfare of the public;

(B) The hydrologic balance in the area of
operation;

(C) The postmining land use;

(D) Areas prohibited from mining pursuant to the
provisions of subsection (d) Section 22 of the Act; and -

(E} An iIndividual's legal right to receive
notice, as prescribed .by the prov151ons of these rules and
regulations.

(2) Non-significant Revisions. Where the permit
revision constitutes only an insignificant departure from the
terms and conditions of the approved permit, it shall be deemed
to be a non-significant revision requiring no public notice.

~
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(¢) The-Commissiener-may-reguire-reascnabie-revisions-teo
surface-mining-permits-or-prospecting-apprevalts-where-such
revisions-are-necegsary-te-assure-compiiance-with-the-Aet-and
these-reguiatiens-provided-that-where-such-permits-and-apprevais
were-granted-prior-to-the-effective-date-of-these-reguiationssy
gueh-revigion-shaii-ke-reguired-eniy-where-comptiance-with-these
reguiatiens-are-necesgary-to-assure-adeguate-protection-of-the
envirernment-er-publiie-heatth-and-safetyThe Commissioner may
reguire reascnable revisions to surface mining permits or .
prospecting approvals where such revisicns are necessary to
assure compliance with the Act and these regulations.

35293.28 Incidental Boundary Revisicns (IBR).

{a) All Incidental Boundary Revisicns (IBR) shall be
granted in accordance with paragraph (2) subsection (a) Section
19 ¢of the Act and shall be limited tc additicnal areas of
disturbance resulting from shifts in permit boundaries or
extensions of the permit boundary where any c¢cal exiraction is
incidental to or of only secondary consideration. Incidental
Boundary Revisions shall not be granted for any prospecting
operations. -

IBRs shall alsoc include the deletion of bonded acreage which
is overbonded by another walid permit and for which full
liabkility 1s assumed in writing by the successive permittee.

(b) General. In addition to the information reguired by
paragraph {2) subsection {(a) Section 19 of the Act the following
requirements shall be met:

{1) The application shall be filed on forms provided
Dy the Commissioner. . . - : : -

{2) For purpcses of surface mining operations, the
maximum total acteade to be permitted under one or more IBR(s)
shall not exceed twenty (20) percent of the original permitted
acreage or a maximum of fifty (50) acres, whichever is less,
throughout the life of the permit. Acreage limitation for IBR(sS)
cn undergreound mining operations shall be limited to one hundred
fifty (150) percent of the original permitted acreage or a
maximum of. fifty (50) acres, whichever is less, throughout the
life of the permit. '

{3) All IBR's for a permit will be subject to review
and approval by the Commissicner.

-
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(4) ©No IBR to a permit may be Implemented by any
cperatecr until written approval of the Commissioner has been
granted. ' ’ '

(3) The Commissioner shall make the following findings’

pricr -to apprcval of an IBR:

(A) The IBR does not constitute a change in the
postmining land use. - '

(B The IBR will only involve lands for which the
approved PHC is applicable.

(C) The IBR does not constitute a change in the
method of mining. S : , - . :

(D) The IBR will not result in adverse
environmental impacts of a larger scope or different nature from
those described in the approved permit.

(E) The IBR will facilitate the crderly and
continucus conduct of mining and reclamation operations.

(F) Except fcor underground operaticons, an area
permltted under an IBR must be contlguous toc the orlglnal
permitted area. -

(6) All provisions o¢f the IBR which differ from the
original permit shall meet the reguirements of the Act and
regulations, except as provided in this subsection.

(c)__Significant Incidental Boundary Revisions. Where the
revision constitutes a significant departure from the terms and
conditions of the existing permit which mayv result in a
significant_impact in any of the following areas, it shall be
deemed tc be a significant revision and shall be subiject to the
public notice requirements of paragraphs (a) and () of

subsection 3.2 of these regulations:

(A) The health, safety, or welfare of the public;

(B) The hydrologic balance in the area of operation;

(C) The Qostmining land use;

(D) Areas prohibited from mining pursuant to the
provisions of subsection (d) Secticn 22 of the Act; and
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(E) An individual's legal right to receive notice, as
prescribed by the provisions of these rules and regulations.

{d) Nen-significant Incidental Bocundary Revisions. Where
the revision constitutes only an insignificant departure from the
terms and conditions of the approved permit, it shall be deemed
to be a non-significant revisicn recuiring nec public notice.

3:3683.29 Variance.

(a) Approximate Original Contour. Aall permits approved
with variances from approximate original esurntercontour shall be
reviewed by the Commissioner two and one-half (2 1/2) years after .
issuance to determine whether or not the operation is proceeding - -
in accordance with the terms of the wariance. .

(b) Contemporanecus Reclamation. The Commissioner may
grant a reguest for variance from contemporaneocus reclamatiocn in
accordance with paragraph (16), subsection (b), Section 12 of the
Act, if such reguest is made a part cof the surface mining permit
applicaticon or a subsequent revision tc a permit, and if the area
reserved for the underground mining cperation is permitted under
a separate permit. If the underground mining operation is not
activated within three (3) yvears of the date of issuance of the =
permit, the permittee shall apply for inactive status in
accordance with subsection 14.11 of these regulations.

(¢} Application contents for variances. Any person )
desiring a variance under paragraph (b) of this subsection shall
file with the Commissioner complete applications for both the
surface mining activities and underground mining activities which
are to be combined. The reclamation and operation plans for
these permits shall contaln approprlate narratives, maps, and
plans which:

{1) Show why the proposed underground mining
activities are necessary or desirable to assure maximum practlcal
recovery of the coal; .

(2) Show how multiple future disturbances cf surface .. .. _.
lands or waters will be avoided;

_ (3) TIdentify the specific surface areas for which a
variance is sought and the sections of the Act or these
regulaticng from which a variance is being sought;

(4) Show how the activities will comply with
subsections 3.24 and 14.13 cf these regulations;
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(5) Show why the variance sought 1s necessary for the
implementation of the proposed underground mining activities;

{6) Provide an assessment of the adverse environmental
conseguences and damages, if any, that will result if.the

reclamation of surface mining activities is delaved; and

{7) Show how offsite storage of spocil will be

subsection 14.14 of these regulations.

(d) 1Issuance of Permit. A permit incorporating a variance
under this subsection may be issued by the Commissioner if it is
first determined, in writing, upon the kasis cof a complete .
application filed in accordance with this subsection, that:

{1) The applicant has presented, as part of the permit
application, specific, feasible plans for the proposed
undergreund mining activities;

(2) The proposed underground mining activities are
necessary or desirable to assure maximum practical recovery of

the mineral resources and will avoid multiple future disturbances

cf surface land or waters:

(3) The applicant has satisfactorily demconstrated that
the applications for the surface mining activities and o
underground mining activities conform to the requirements of the
Act and these regulations and that all other permits necessary
for the underground mining activities have been issued by the
appropriate autheority;

(4 The surface area of surface mining activities -
proposed for the variance has been shown by the applicant to be
necessary for implementing the preposed underground mining
activities;

(3) No substantial adverse environmental. damage,
either onsite or offsite, will result from the delay in
completion of reclamation;

(6) The operations will, inscofar as a varxiance is
authorized, be conducted in compliance with the reguirements cf
subsections 3.24 and 14.13 of these regulations;

-
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(7) Provisions for offsite storage of spoil will
comply with the reguirements of the Act and subsection 14.14 of
these regulations. :

(8) Liabilitv under the performance bond required to —
be filed by the applicant will be for the duraticon of the - )
underground mining activities and until all reguirements c¢f the
Act and these regqulations have been complied with.

(8) The permit for the surface mining activities
contains specific conditions:

{A) Delineating the particular surface areas for . =
which a variance is authorized;

{By Identifying the applicable provisions of the .
Act and these reguliations; - _ S i

{C) Providing a detailed schedule for compliance : i
with the provisions of this subsection.

{e) Review cof Permits Containing Variances. Varliances C o= -
granted by permits issued under this secticn shall be reviewed by
the Commissioner no later than three (3) vears from the dates of
issuance of the permit and any permit renewals. o -

3+313.30 Federal or State Highway or Other Construction o
Exemption; Special Permits for Locally Funded Construction. .

(a) To.qualify as a federal or state highway or other ST L=z
constructien project, the construction must be funded fifty ' -
percent (30%) or more by the federal or state government and once
the exemption is granted, the person doing the construction must
have on-site available for inspection, the fcllcwing: =

(1) Descriptions cf the project to include, but not be -
limited to, the exact location of the limits of all of the area _ .
to be affected by the construction; and

(2) Authorization from the agency or agencies
providing the funding and, if different, the agency or agencies L
regponsible for the construction, giving permission to proceed Ll
and the amount of funding provided as a percent of the total
project cost. :

{b) The extraction of coal shall be limited to areas within
the highway right-of-way or within the boundaries of the area
directly affected by other construction activities.
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(c) Where a construction project is funded fiftv percent
{50%) or more by leocel government entitles suc¢h as ccunty
commissions, sc¢hool becards, cor housing authorities, a special
permit may be granted for coal removal incidental to such
constructicon. Such permit shall be applied for and cobtained in
accordance with the provisions of Section 28 of the Act.

3+323.31 TFindings - Permit Issuance.

(2) The Commissioner shall review an application for a
permit, a permit revision, or a permlt renewal, written comments
and obJjections submitted relative to the application, records c¢f
any informal conference or hearing held relative to the
application, and issue a written decisicn either granting,
regquiring modification of, or denving the application. If an
infermal cénference 1s held, the decision shall be made within
sixty (60) days of the close of the conference, unless a later
time is necessary to provide an oppertunity for an appeal. The
applicant for-a permit or revision of a permit shall have the
burden of establishing that his applicaticn is in compliance with
all the regquirements of the Act and these regulations.

tBy--Baged~on-the-informatieon-provided-by-appitcants-£for
gurfade-Aining-permits-pursuant-to-paragrapha-{tay;-{tbyr-fteyr-tdjs
tE¥r-f3¥7-and-+ki-of-subsection-3-i-eof-these-regquiatiens-and-any
ether-regsonabiy-avaiiabie-informatiens;-the-commissicner-witst
eempite-and-maintain-an-acsurate-and-up-te-date-cemputerized
tisting-of-ati-persens-who-ewn-or-contreit-surface-mining
operatiens-with-outstanding-unakated-cegzsation-ordergy-detiinguent
eivii-pernatties;-detinquent-reciamation-fees;-and-kend
ferfetturds-cf-recerd-in-the-state-singce-Hay-37-1578+---Fhe
tisting-witi-inciudery-te-the-extent-reasonably-pessibilie;-all
oswners-and-centrotters-cf-the-vielntorf{st;-deseribed-in-paragraph
{my-of-subsection-3-i-of-thege-regulations+--FThe-Cemmizsstoner
wiiti-make-reazsorabilte-efferts-to-determine-the-cswners-and
eentreilers-ef-the-permitteary-the-operator-if-different-from-the
perm:ttee;—and the-iesser-er-mineral-owner;-where-a-centract
min:ng situation-existas--Fhe-procedures-and-tistings-deseribed
in-this-paragraph-de-net-appiy-te-notices-ef-vietations-and-are

subject-to-righta-of-rebuttable-presumptions--Fhe-Commissioner-isg

net-optigated-to-use-this-informatien-te-cenduct-a-systematie
review-of-ali-extsting-permita-for-the-purpese-ef-identifying-and
subsequentiy-suspending- these;—:f any;—whtch may-have-been
imprevidentiy-igssueds

————— The-Cemmissioner-wiili-systematicalliy-prioritize-the-data

ceiiectien—aﬁd—data—cempi%ation—effcrt:required—by—this—parag:aph'

en-the-swnership-and-contrei-ef-viocltaters-in-the-foliowing-orders
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bend-forfeitures;-outstanding-unabated-cessation-crders;
deiinquent-civii-penatties;-and-detinquent-reciamatien-feess

————— Fo-accempiish-this-obijectiver-the-Ceommiseteoner-witz-utilize
the-data-in-the-£federai-Appiicant-Viotaker-Systemy-the-Surface .
Mining-Infermatien-Systemy-the-Mine-Safety-and-Heatth
administratien-R-3i-Bata-Basey-and-the-Energy-infermatien
Administration-Data-Base-tegether-with-such-ether-information-as
may-be-readily-avaiiabites--fn-additieny-the-Commissiener-wiii
make-reasonabite-effertgs-to-identify-and-inetude-the-Mine-Safety
and-Heailth- Admtnxstratzen :dentxf:eatten numker-for-sites-en-the
vieiatien-Iisting-~ - o -

————— Phe-Eommissioner-wiltis-using-the-computerized-data-basesy:
review-prior-to-permit-issuance-ati-applications-received-after
the-affective-date-of-these-regutations-and-make-ati-reasenapile
effortg-to-determine-at-ea-minimum-in-sach-caze-whether
eutgtanding-viclations-{fexcept-for-notices-of-victatiensys
rnabated-cesgation-orders;-delinguent-civit-pernatties;—andsor
bPend-ferfeituras-éexigt-en-the-part-of-the-appiicanty-the-owners
er-centretters-of-the-eoperater;-and-the-tesser-and-entitiesn .
eentrotted-by-the-ilesser;-{if-the-ltesgsor-retains-rights-te-the
ecat-after-exkractiont-and;-if-sey-withhoid-approvat-ecf-the
appiication-untii-alti-vielations-are-akated-or-otherwise-reseived
in-accerdance-with-the- requxrements of-the-Act-and-these -
regutatienss

————— The-Commissiener-witt-verify-by-tetter-with-att-boerdering
states-which-preduce-ccal-{ohiss-Harviand;-Virginias;-Kentuekys
and-Penngyvivanitar-whether-any-cf-the-owners/controiters-of-the
appticant-and/er-eperater-and-the-lessor-have-unabated-cessatien
erdersy-detinguent-eivit-penattiesy;-and/or-bond-ferfeitures—-in
those-states-and-withheld-approvai-of-the-appiicatien-untii-ait
known-violatioens-are-abated-or-ctherwise-ressiveds

————— Where-the-infermation-in-the-subject-data-bases-is
ineompiete-and-where-the-infermaticn-is-not-availebie-or-has-net
bean-made-avaitiabie-teo-the-Eommissicner-pricr-te-issuance-of-the
permity;-the-cemmissiener-shatt-net-pe-hetd-in-vieltatien-ecf-any- ef
the-reguirements-of-the-aAct-and-these-reguiatienss--Hewavers; -
where-itt-is-tater-determined-that-permits-were-improvidentily
tsgued-ag-a-resuit-of-itnadeguate-infermatien-in-the-sub4ect-data
bases-or-sther-seurces~avaitable-at-the-time-the-permit-is
tagueds;-the-Commissioner-shati-initiate-the-preocedurega-gset-forth
in-subsecticn-3-34-cf-this-sections

(eb) Based on reasonably available information concerning
federal and state failure-to-abate cessation orders, unabated
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federal and state imminent harm cessation orders, delinguent
civil penalties, bond forfeitures where violations uwpcon which the
forfeitures were based have not been corrected, delinguent
abandoned mine reclamation fees, and unabated wviolations of
federal and state laws, rules and regulations pertaining to #ir
or water environmental protection incurred in connecticn with any
surface mining operation, the Commissioner shall not issue the
permit if any surface mining and reclamation operations owned or
controlled by either the appliicant or by any person who owns or
controls the applicant is known to be currently In violation of
the Act cor any other law, rule cr reguleticon referred to in this
paragraph. In the absence c¢f a failure-to-abate cessation order,
the Colimissioner may presume that a notice of violation has been
or is being corrected tc the satisfaction of the agency with
jurisdicticn over the violation, except where evidence to the
contrary is set forth in the permit application, or where the
notice of viclation is issued for nonpayment c¢f. abandoned mine
reclamation fees or c¢ivil penalties. If a current viclation
exists, the Commissioner shall require the applicant cr person
who owns or controls the applicant, before the issuance of the
permit, to either:

{1y Submit-proof that the current violation has been
or is in the process of being corrected to the satisfactlion of
the agency that has jurisdiction over the violation; or

{2) Establish that the applicant or any person owned
or contrelied by either the applicant ¢or any person who Owns or
controls the applicant, has. filed and is presently pursuing, In

good .faith, a direct administrative or judicial appeal to contest.

the validity of the current violation. TIf the initial judicial
review authority either denies a stay applied for in the appeal
or affirms the vioclation, then the applicant shall within thirty
(30) days submit the proof requlred under subparagraph (1) of
this paragrach.

(3) Any permit that is issued on the basis of proof
submitted under subparagraph (1) of this paragraph that a
violation is in the process of being corrected, or pending the _
outceome of an appeal described in subparagraph {2) of this
paragraph, shall be conditionally issued. ,

(4) If the Commissiocner makes a finding that the
applicant, or any perscn who cwns or controls the applicant, or
the operator specified in the application, controls or has
controlled surface ccal mining and reclamation operations with a
demonstrated pattern of willful viclations-cf the Act and these
regqulations of such nature and duration and with such resulting
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irreparable damage to the environment as to indicate an intent
not to comply with the Act, or these regulations, the permit
shall not ke granted. Before such a finding becomgs final, the
applicant or cperator shall be afforded an opportunity for an
adjudicatory hearing.

{dc) No permit application, application for renewal of a
permit, or applicaticon for a significant revisjion of a permit
shall be approved unless the application affirmatively
demonstrates and the Commissioner finds, in writing, con the basis
of information set forth in the application or from infcrmation
otherwise available that is documented in the approval, the
following:

(1) The application is complete and accurate and the
applicant has complied Wlth all requlrements of the Act and these
regulations. :

(2) The applicant has demonstrated that reclamation as
required by the Act and these regulations can be accomplished
under the reclamation plan contained in the permit application.

{3) The proposed permit area is:

(A} Not within an area under study or
administrative proceedings under a petition, filed, to have an
area designated as unsuitable for surface coal mining operaticns,
unless the applicant demonstrates that before January 4, 1977, he
had made substantial legal and financial commitments in relation
to the operation covered by the permit application; or

(B) Not within an area designated as unsuitable
for mining and subject to the prohibitions or llmltations of
subsection (d), Section 22, of the Act.

(4) Where the private mineral estate toc be mined has
been severed from the private surface estate, an applicant shall
also submit:

(A) A copy of the written consent of the surface
owner for the extraction cf cecal by surface mining methods;

{({B) A copy of the conveyance that expressly
grants or reserves the right to extract coal by surface mining
methods; or L

{(Cy If the convevance does-not expressly grant
the right to extract the cecal by surface mining methods,
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documentaticn that under state law, the applicant has the legal _
authority te extract the coal by those methods.

(5) The Commissioner has made an assessment of the
probable cumulative impacts of all anticipated coal mining on the
hydrologic balance in the cumulative impacti area and has
determined that the proposed cperation has been designed to
prevent material damage to the hydrclogic.balance outside the
permit area.

(6) The applicant has demenstrated that any existing

structure will comply with subsection (b), Section 2% of the Act,

and subsection 3.8 and Secticon 14 of these regulations.

(7) The applicant has paid all reclamation fees Ircm
previous and existing operations.

(8) The applicant has satisfied the applicable
requlrements for experimental practlces, steep slope mining,
mountaintop removal mining, variances from approximate original
contour, wvariances for delay in contempcranecus reclamation,
prime farmland, auger mining, in situ processing, and coal
preparation plants not located within the permit area of a mine,
when such are proposed in the application.

{(3) The applicant has, if appliicable, satisfied the
requirements for approval of a long term intensive agricultural
postmining land use. ... :

(10) The operation would not affect the continued
existence of endangered or threatened species or result in
destruction or adverse mcdification of their critical habitats,
as determined under the Endangered Species Act of 1873 (16 U.S.C.
1531 et seqg.}.

(11) The Ccommissicner has taken intc account the effect
of the proposed permitting acticn on properties listed on and
eligible for listing on the Naticnal Register cof Historic Places.
This finding may be supported in part by inclusion of appropriate
permit conditions or changes in the operation plan protecting
historic resocurces, or a documented decision that the
Commissioner has determined that no additional protecticn
measures are necessary.

{12) For a proposed remining operation where the

applicant intends to reclaim in accordance with the reguirements .

of paragreph-{fiy-subsection 14+1314.16 of these regulations, the
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site of the proposed operation is an area which was previousliy
mined prior to August 3, 1977.

{13) The applicant has provided evidence that liability
insurance in accordance with subsectlon 11.1 of these regulations
is in effect.

(ed) If the application is apprcved, the Commissioner shall
regquire that the applicant file a periormance bond as provided in
Section 11 of the Act and Section 11 of these regulations.

(fe) After an application is approved, but before a surface
mining permit is issued, the Commissioner shall reconsider his
decisicn to approve the application, based on the compliance
review required by paragraph te¥(b) of this subsection in light
0of any new information submitted under paragraphs fny{o) of
subsection 3.1 of these regulations. Permit revisions and permit
renewals are not subject to the provisions of this paragraph.

3+333.32 .Permit Conditions. Each permit issued by the
Commissicner shall be subject to the following cconditions:

(a} The permittee shall conduct surface goal mining and
reclamaticn coperations only on these lands that are specifically
designated as the permit area on the maps submitted with the
application and authorized for the term c¢f the permit and that
are subject to the performance beond cor cther eguivalent guarantee
in effect pursuant to Section 11 of the Act and Sectien 11 of .
these regulations. ) -

(b) The permittee shall ccnduct all surface ccal mining and
reclamation operations only as described in the approved-
application, except to the extent that the Commissiconer otherwise
directs in the permit.

(c) The permittee shall comply with the terms and
conditions of the permit, all applicable performance standards of
the Act, and these regulatiocns.

{d) Without advance notice, delay, or a search warrant,

upon presentaticn ¢f appropriate credentials, the permittee shall

allow LThe Commissioner to:

(1) Have the right ¢f entry provided for in subsection

{a), Section 13 of the Act; and

(2} Be acccompanied by private perscns fcor the purpose
of conducting an inspection in accordance with subsection 18.2 of
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these regulations when the inspection is in response to an
alleged viclation reported to the Commissioner by the private
perscn.

(e) The permittee shall take all possible steps teo minimize
any adverse impact to the environment or public health and safety
resulting from noncompliance with any term or condition erxof the
permit, including, but not limited to: S

{1} Any accelerated cor additional mecnitoring necessary
to determine the nature and extent of noncompliance and the
results ©f the noncompliance;

(2) Immediate implementation ¢of measures necessary to
comply; and T

(3) Warning, as scon as possible after learning of
such noncompliance, any perscon wheose health and safety is in
imminent danger due to the noncompliance.

(f) As applicable, the permittee shall comply with
subsection 3.8 ¢f these regulations and all applicable
performance standards for compliance, mcdification, or
abandonment of existing stiructures.

(g} The operatcr shall pay all reclamation fees for ccal
produced under the permiit for sale, transfer or use.

(h) Within thirty days after a cessation crder is Issued
for cperations conducted under the permit, except where a stay of
the cessation order is granted and remains in effect, the
permittee shall either submit to the Commissioner the following
information, current to the date the cessation order was issued,
or notify the Commissioner in writing that there has been no
change since the immediately preceding submittal of such
information:

(1) Any new information needed to correct or update
the information previously submitted to the Commissiocner by the
permittee under paragraphs (c) and-+{dy, subsectlon 3.1 of these
regulations; or

{23 If not previocusly submitted, the information

reguired from a permit applicant by paragraphs-{p} (c¢)-and-{d¥,
subsection 3.1 cof these regulations.
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(1) The permittee shall update and furnish the Commissioner
on an annual basis the information reguired by paragraphs (b),
(¢} and {d) of subsecticn 3.1 of this section.

(j) The obligations established under the permit, the Act,
and these regulations shall continue regardless of whether the
permit has expired, cr has been terminated, suspended, or
revoked. The performance bend and liability insurance shall
remain in effect throughout the life of the permiit, any renewal
thereof, and the liakility period necessary to ensure completion
of reclamation.

3+343.33 Improvidently issued permits: General procedures.

(2) Where the Commissicner has reascn teo believe that an
improvidently lssued surface coal mining and reclamation permit
exists, he shall review the circumstances under which the permit
was issued. If, using the criteria set forth in paragraph (b) of "~
this subsection, the Commissioner finds that the permit was
improvidently issued, he shall take action in accordance with
paragraph (c¢) cf this subsection.

(b) A surface coal mining and reclamation permit shall be
determined to have been improvidently issued if under the
violaticons review criteria cf the regulatory program at the time
the. permit was issued: : -

(1) The permit should not have been issued because of
an unabated violation or a delinquent penalty or fee and the
violation, penalty or fee remains unabated or delinguent and is
not the subject of a good faith appeal, or an abatement plan or
payment schedule with which the permittee or other person
responsible is complylng to the satisfacticn ©f the responsible
agency;

(2) The permit was issued on the presumption that a
notice of violation was in the process of being ccrrected to the
satisfactiocn of the agency with jurisdiction over the violaticn,
but a cessation order subseguently was issued; or

(3) The permittee was linked to a violaticon, penalty
or fee through cwnership or contrel, under the violation review
criteria of the regulatory program at the time the permit was
issued and an owriership or contrecl link between the permittee and
the person responsSible for the viclaticn, penalty or fee still
exists, or when the link was severed the permittee continues to
be responsible for the violation, penalty or fee.
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(¢) Remedial measures. When the Commissioner finds, under
paragraph {(b) of this subsection, that because of an unabated
violation or a delinguent penalty or fee, a permit was
improvidently issued, he shall take one or more of the following
remecdial measures: . o

(1) Implement, with the cooperation of the permittee .
or other person responsible, and the responsible agency, a plan
for akatement of the VlOlatlon or a schedule for payment of the _
penalty or fee;

(2) 1Impose on the permit a condition requiring that in
a reasonable period of time the permittee .or other person
responsible abate the violation or pay the penalty or fee;

(3) Suspend the permit until the v1olatlon is abated
or the penalty or fee is paid; or

(4) Rescind the permit in accordance with paragraph
(d) of this subsection.

(d) When the Commissicner elects to rescind an
improvidently issued permlt, he shall serve on the permittee &
notice of proposed suspehsion and rescission which includes the
reasons for the finding and states that:

(1) After a specified pericd of time not to exceed
ninety (90) days, the permit automatically will become suspended,
and not to exceed ninety (90) days thereafter rescinded, unless
within those periods the permittee submits proof, and the
regulatory authority finds, that:

(A) The finding of the Commissioner under
paragraph (b) of this subsection was erroneous;

(B) The permittee or other person responsible has
abated the violaticon on which the finding was based, or paid the
penalty or fee, to the satisfaction of the Commissioner;

(C) The violation, penalty or fee is the subject -
of a good faith appeal, or of an abatement plan or payment
schedule with which the permittee or other person respcnsible is
complying to the satisfaction of the responsible agency; or

(D) Since the finding was made, the permittee has
severed any ownership or control link with the person responsible
for, and does not continue to be responsible for, the v1olatlon,
penalty, or feal -
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(e) Cessation of Cperations. After permii suspension or
rescission, the permittee shall cease all surface mining
operaticns under .the permit, except for violation abatement and
for reclamation and other envirconmental protection measures as
required by the Act and these requlaticns and the terms and
conditions ¢f the permit.

(£) The permittee may file an appeal for administrative
review of the notice in accordance with the provisions of
paragraph (3), subsection (d), Section 17 of the Act.
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38-2-4, Haulageways or Access Roads.

————— d4st--Lesgations-—-The-center-tine-cf-the-prepesed-hantageways
er-aceegg-roads-shaii-be-visibiy-marked-en-the-site-at-one
hundred-foot~-{108+ty-itntervais-at-the-time-cf-preinspections
Preexisting- hauiageways er-access- reads shatit-ke-exempt-£from-this
reguirements -

————— &c2--Coangeructiens

----- fey--Constructien-ef-hantageways-cr-access-reads-shati-ke
deone-in-aceordance-with-the-£fellswing-previsienss

e {iy--FThe-everatt-grade-shati-not-exceed-ten-perecent
t18%y7 e - o B ' C

—————————— {2y ——FPhe-maximam-piteh-grade-shaii-not-exceed-fifteen
percent-{i5%y-fer-three-hundred- feet fsee*# in-each-sne-thousand
feet-{z7566}7

—————————— {3y--The-surface-shalti-piteh-toward-the-diteh-iine-at
the-mintmum-stope-cf-one-hatf-ineh-{1/2y-per-foot-of-surface
width-er-shaii-ke-erswned-at-the-minimum-siope-of-one-haif-ineh
t1#/2y-per-feot-of-surface-width-as-measured-frem-the-center-iiney;

—— e t4y--FThe-grade-en-switehback-eurves-shati-be-reduced-to
tesg-than-the-approach-grade-and-sheuid-net-pe-greater-than-ten
percent-{tI8%y;—and

—————————— t55y--Cut- siopes shaii net-ke- steeper than i i-in- sexis
er-i/4+i-in-reeks -

————— fby--Ati-grade-measurements-and-iinear-measurements-in-this
section-shall-ke-zsubiect-te~a-tolerance-of-twe-percent~{2%¥yv-—-Al:Z
engies—in-thig-section-shaltl-be-measured-from-the-horizentaz-and

shali-be-subject-te-a-toterance-of-five-percent~{5%¥< -

————— 4-3--bratnage-Besign<

————— fay--Ati-drainage-designa-of-nantagewaya-or-aecess-roads
shatit-be-in-accordance-with-the-followings

—————————— tiy--A-diteh-shall-ke-provided-on-koth~sides-ef-a —
threugheut-and-on-the-inside-shouidar-of-a-cukt-£filli-section;-with
diteh-reiitef-cuiverts-being-3paced-aceording-to-grades--Water.
shati-be-intercepted-or-directed-around-and-awvay-freom-a
switehbaeks--Ati-diteh-tirea-shali-be-capabie-of-passing-the-peak
diseharge-eof-g-one~tiy-yeary-twenty-four-{t24y-hour-precipitatien
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everntr--Where-super-eievatien-te-the-instde-of-a-curve-witil
impreve-the-safety-ef-a-hauiread-such-as-in-the-head-of-a-hoetiows
a-diteh-Iine-may-be-tecated-en-the-ontside-sheunider-of-cut-fitz
seetion-if-the-diteh-line-is-designed-go-that-itt-wiii-remain
stable-and-that-drainage-control-is-aise-provided-fer-water-cn
the-outside-of-the-curves

—————————— t2j--Biteh-retief-culiverts-shaii-be-instatied-wherever
necessarv-teo-insure-preper-drainage-sf-runeff-water-beneath-or
threugh-the-hauntageway-er-acecess- read——aecerd:ng to~the-~foliowing
speeificationss : L -

——————————————— tAYT

—————————— Read Grade-in-Perecent----Spacing-ef-Euiverts-in-Feet
—————————————— —0-5--—-——zs---aT--=ee o —————~-=3003-800
—————————————— —6-3if-------~---—-——----=--—---200-300
——————————————— TI-i5-------------=-----------I00-Z00

——————————————— {BY--Phe-culvert-shati-erozs-the-haulageway-exr
accesg-read-at-a-thirty-¢36°}-degree-horizontal-angte-downgrade
wWwith-a-mintmum-grade-of-three-percent-{3%3-frem-intet~-to-outiets -
except-in-intermittent-er-perennial-streams-where- the ptpe shalti
be-straight-and-esirneide-with-the-nermal-flews

——————————————— {€3--Fhe-intet-end-shati-be-protected-by-a
headwati-sf-durablie-material-and-the-siepe-at-the-cutiet-end
shail-be-protected-with-an-apren-ef-reck-riprapry-an-energy
dissipater-or-other-simiiar-structures

——————————— ——-—{Bj--FThe-¢cuivert-shail-be-cevered-by-cempactead
fiti-te-a-depth-ef-ene-feok-{ity-er-hatf-the- cuivert diametary
whichever-is-greatersy

——————————————— tEj-~Aiternative-desigqn-eriterta-for-eulverts-may
be-propoged-where-the-design- cr:terta ef-this-seeticen-igs-net
practicar-er-necesgsaryir-and

——————————————— tFy--Fhe-cross-zecticnat-area-of-ati-cuiverts
tnstalled-en-hauniageways-and-access-reads-ghaltli-be-adegquate-to
pass-the-paak-discharge-sterm-ruancff-from-a-one-{iy-vear—-twenty-
feur-{Z24y-heur-precipitation-event-£from-the-eontributing
watershed;-but-in-ne-event-shati-the-cress- seetienai area-pe-ress
than-one-hundred-sguare-inehess

—————————— —{3y--€uivertar;-bridges-er-octher-structures-shaii-ke

used-to-ecrezaz-intermittent-or-perenniat-streams<--Buring
censtructiony-censideratien-shati-be-given-to-such-facters-as
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weather-conditiensy-seasen-ef-the-years—-time-peried-£fer
cengtructionsy-etars-in-order-to-minimire—adverse-impactzs-on-the
water-qguatity-and-te-the-gstream-channeis--In-neo-event-shati-the
gediment-itcad-of-the-stream-be-signifiecantiv-increased-or-the
water-guatity-be-significantiy-decreased-during-the-censtruetien
perieds--Phese-structures-shaii-be-capabie-cf-passing-the-peak
flew-fer-a-ten-{i8jy-veary;-twenty-four-{zZ4<y-heunr-precipitatien
event-from-the-centributing-watersheds--Struetures-of-a-tesser ; ,
design-capacity-may-pe-approved-by-the-Cenmmissicner-if-the-fiew '
threungh-capacity-ocf-the-struocture-itseif-is-at-teast-egquat-te-or .
greater-than-the-flew-capacity-of-the-stream-channel-as-measured . .
immediately-upstream-and-dewnstream-of-the- ereogsingy-previded
that-the-strueture-gshaltl-pass-the-peak-of-a-esne-{ij-yeary-twenty-
feur-{24¥-heuwr-precipitation-events :

————— d-4--Saediment-Eontrotrr-—-Ail-cediment-controt-gtructures -
gshati-have-an-adequate-sediment-storage-volume-and-detention
times--The-optimum-design-facters-£for-achieving-thigs-eriterta-is
B+125-acre/feekt-for-each-acre-cf-digturbed-area-within~the
watershed-of-the-gtructures-hewever;-ltesser—-storage-values-may-be
approved-by-the-Commissionerv—-Buring-¢onstructien-eof-these .
strucitures;-temporary-sediment-contrei- measures;—as degeribed-in
the-Handbooky;-ghatt-be-usgseds : o

————— &< 5——Eres:en Eontrels~-Except-for-road-surfaces;-ait

dtsturbed area-inciuding-£iti-and-cut-stopes-ateng-hauniageways o
and-acecess-readsr-shati-be-seeded-and-muiched-immediateiy-afzer
constructien-and-a-vegetative-cover-zshati-ke-matntained
thereafter-ag-necessary-to-control-erostens

————— 4-6--Surfaeing---Hautageways-or-accegz-roads-shali-net-be
surfaced-with-any-acid-producing-or-toxte-forming-materialt-and .
the-surface-shati-be-maintairned-tn-a-manrer-that- wxii ecntroi-er o
prevent-ercaien-and-silttatiens - -

————— 4+F7--Bust-Contreis--Atl-reaseonable-means-zhati-be-empleyed
to-contrei-dust-frem-the-surface-of-hautageways-and-aceess-readss
The-permit-appiiecatien-shalii-inciude-a-pran-fer-fugitive-dust
control-practicess--Alt-exposed-haniagevay-surface-areas-shati-pe  __
pretected-and-stabiiized-to- effect:veiy eentroi-erozsion-and-atr
potiuticon-attendankt-te-eresiens:

————— 4:8--Removat-sf-Brainage- Struckuress--Bridgess-culverts;
Stream-cresgingsy-etery-necessary-to-previde-access-to-the
eperationy-shaii-not- be_remeved unless-appreved-by-the
Eommigstonérs~-Fhe-same-precauntiens-as-to-water-quatrity-are-to-be
taken-during-remevai-ef- dra:nage structures as- these taken during
eanstruction-and-uses - -
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————— +9--Exigting-Hanltageways-er-Accezg-Readss~-Where-existing
reads are-te-be-ugea-for-aceess-er-haniage-and-it-can-be
demsnstrated-that-racenstructien-to-—meet-the-agbove-reguirements
woenld-regultt-in-greater-envirenmental-harm-and-the-dratinage-and
sediment-contrei-requirements-sf-this-gsection-can-ctherwise-ke._
mety;-gubparagraphe-{iy-and-{2yy-paragraph-{faty-cf~-Subsection-4-2
and-gubparagraph-{2y-{A¥-and-{By- paragraph fa? cf-gubsectieon-4<3
sf-this-Secticn~wili-not-appiy~

————— 4:16-Infreguentiv-Yaed-Acgesz-Roadsr--Acecess-roads
constructed-feor-and-used-onty-to-provide-infreguent-sarviee-to
aurface-facilities-such-as-ventitaters; -moenitering-devices-and
fens-may-ke-exempt-from-the-reauirements-of-thigs- sectien with-the
excepticn-of-Subsections-4-5-and-4-11~

————— 4-ti-Abkandonment-of-Hauitageways-or-Access-Roadgs

————— tay--Hautageways-or-access-reoads-shaii-be-abandened-in
accordance-with-the-foltitewing+

—————————— tiy—-—-FPrier-to-abendenment-ef-heantageways-or-access
readsy-efferts-shati-be-made-te-prevent-ercsten-by-the-use-of
eniverte;-water-bars-or~other—-devicess—--Wakter-bars-er-earth-berms
shatit-be-instaitled-according-te-the-£feiiewing-tabie-cf-spacings+

————— Percent-grade-cf-Havitageway--——----Spacing-cf-Water-Bars
—————————— S s ———————————————in-kineai-Feet
——————————————— 2 e - —— 258
——————————————— e e e e e S e — =3 35
-------------- s R i Rt ettt Lt T o
—————————————— e e e ettt =15
—————————————— o R e ey

———————— Above-28------—----——-—-———————————————-2§

—————————— t2y--Upen-abandenments-ati-areas-sf-havtageways-or
aeecezs-roads-shall-be-immediately-seeded-and-muteheds

————— 4v1i2-Piansy-Eestgn-Bata-and-Construction-Specifications~

————— tay--Each-permit-application-for-operations-in-whieh
heuiageways-andfor-acecess-roads-are-proposed-shati-contain-the
felrewing-informations

—————————— {1}—-A-p%an—view—cf—the—read—drawn—to"scaie—shewingf

———--——-—-—-—--=—--{Aj-~The-statien-kase-iines "~
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——————=————————{By--hocatien-ecf-cuiverts;y
—m—m—e-——-—————{Ej--Fiow-directionsy

————————— ——————{D}y-~Eoecaticn-of-intermittent-or-perennial
streamsy-and o

-- - tEy--Sther-pertinent-data-as-required-by-the
Commissioners , : ' -

—————————— {2¥y--A-surveyed-prefiie-drawn-to-secate-showings
———————————— ———{AY--Profite~eof-finished-road-surfacesy
——————————————— tBy--kocation-and-size-ef-cuivertas
——————————————— t{€y--Statien-elevations;

--------------- tBy--Profite-of-originai-ground;-and

i i -—{Ej--Percent-gradesz - . -

—————————— {3y--A-typicai-cross-section-ef-harnirecad-showing?

—————————————— —{B}~-Sitepe-of-cuiverts

——————————————— {€y--Fiti-materiazy

——————————————— {By--Sriginat-grounds

bt tE¥-—-Bitechesy-and

——————————————— tFy--Sediment-control-devices~

—————————— +t4y-—-Eaeh-permit-appltication-for-speratiens-whieh

propose-intermittent-er-perenntai-stream-eressings-shaii-eontain
the-feliewing+ ) o '

——————————————— tAyY--Structure-cemputatien-sheetss-and
——————————————— tBy--Ereoss-gectienss -

---------- t5y-—-Eenstruction-2pecificatiens--shaii-addresss

——————————————— {Ay--Excavations; s
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——————————————{B}~--Selection-and-pitacement-of-materiais;
———————————— —-—f{E¥--Vegetative-protection~against-eresiony
——————— ————-———{BY-=Read-surfacing;-and

——————————— -—{Ey--Brainage-and-gediment-controi-measuress

————— 47&3—ether—@rénspertatien-Faciiities:

————— tay~-Raiirsad-ieepsr-spursy-sidings;-surface-conveyor
systemsy-chutesy-aerial-tramways-or-ether-transpertatien
faeittities-shatl-ke-designedsy-constructed;-maintained-and
abandened-so-ag-to-cempiy-with-the-foeliowing+ o :

—————————— tiy--€ortrei-er-prevent-ercsiony-sittatien-and-the-air
pelintion-attendant-te-eresions -

—————————— {2y~-—-€entrel-er-prevent-damage-te- fxsh--wxiditfe or
their-habitat-and-reiated-environmentai-valuess

—————————— £3y--Contrel-er-prevent-additionat-centributions-of
suspended selids-te-stream-fiew-er-runcff-cgtside-the-permit
areas

S {4+--Neither-canse-ner-centributer-directiy-or
indireetiy;-te-the-vietation-cof-state-or-federai-water-gquatity
standards-applicable-to-receiving-waters;-and

—————————— {5y-Prevent-er-centrot-damage-to-pubiiec-er—-private
propertys-—The-Handbook-contains-design-eriteria-generatity
apprepriate-feor-environmentai-protection-and-safety~

————— 4-14-Certifications--Upon-compietion-of-censtructieny-ait
roads-fer-which-design-eriteria-were-approved-as-part-ef-the
permit-shati-be-certifieds--Such-certificatien-shalii-affirm-that
construction-was-dene-in-acecerdance-with-the-appreved-criteria
except-as-otherwise-neted-in-the-certificatien-statementv——Fhe
certification-shalt-be-en-forms-preascriped-by-the-Eemmissioner
and-signed-by-an-appreved-persens--¥Where-miner-changes-in-design
are-imptemented-during-censtruetien;-saeh-changes-shati-be
refisctaed-in-“ag-builitt-pians-which-2ceempany-the-certifications

4.1 Road Classification System. _

(a) Each road, as defined in subsection 2.60 ¢f these
regulations shall be classified as either a primary read or an
infrequen;ly used access road.

86




Title 38
CSR 2
Section 4

(1) A primary road is_any road which is:

(i} Used for transpcrting ccal ¢r spoll;

(ii) Frequently used for access or other purposes

for a period in excess of six months; or -

(iii} T¢ be retained for an approved postmining

land use. -~ = = - - C ’ ' _ -

(2) An infreguently used access road is any road not
classified as a primary road.

4.2 Plans and Specifications.

{a) Each apprlication for a surface coal mining and
reclamation permit shall contain plans and specifications for
cach road to be constructed, used, or maintained within the
proposed permit area. The plans and specifications shall include

a map, appropriate cross sections, design drawings and
specifications for road widths, gradients, surfacing materlals,

cuts, fill embankments, culverts, bridges, drainage ditches, low-

water crossings, and drainage structures., These shall include at

a minimum:

(1Y A plan view of the road drawn to scale showing:

{A) The station base line;

{B) Location of culverts;

(€C) Flow directions;

(DY Locaticn of intermittent or perennial
streams; and - - o -

(EY Other pertinent data as reguired by the
Commissicner. -

{2) A surveyed profile cor a preofile drawing drawn to
scale devéloped from a tepegraphic contour map of sufficient
scale and detail to provide the necessary level of accuracy

showing: . . : .

() Profile of finished rcad surfaces;

-~

(B} Location and size of culverts;
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(CY Btation elevations;

{D)y Preofile of original ground; and

(E) Percent grades.

{3) A tvpical cross-section or secticons showing:

{(A) Culvert placement;

(B) Siope of culvert;

{(C) Fill material;

(D) Original grognd;

(E}Y Ditches; and

(F) Sediment control devices.

(4) Construction specifications which explain in

detail:

- = - - . —

(A)Y Excavaticn;

{B} Sele¢ticon and placement of materials;

(C) Végetative protection against erosionj

{D) Road surfacing; and

{E) Drainage and sediment control measures.

(5) A description of the plans to remove, reclaim, and
abandon each rcad that would not be retained under an approved
postmining land use, and the schedule for removal, reclamation,
and abandonment. - :

(6) The center line ©of the proposed haulageways or
access xoads shall be visibly marked on the site at one hundred
feet (100') intervals at the time of preinspection. Preexisting

hauylageways or access roads shall be exempt from this
requirement. A

{7) The plans, drawings, and design specifications for
roads shall be prepared and certified by, or under the direction
of, a qualified registered professional engineer or a qualified
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licensed land survevor with experience in design and construction
of roads. The engineer or -land survevor shall certify that the

design and construction of the rcad meets requirements of the
Act, these rules and requlations, current prudent engineering

practices, and anvy other design criteria established by the
Commissioner. ST i - e :

4,3 Stream Crossings.

(a} No part of any road shall be located in the channel of -
an intermittent or perennial stream unless specifically approved
by the Commissioner in accordance with the following:

(1) Roads shall be located to minimize dcwnstream
sedimentaticn and flooding.

{(2) The drawings and specifications of each proposed
road that c¢reosses an intermittent or perennial stream, as
necessary for approval of the road by the Commissioner in
accordance with subsection 4.2 of this section.

(3 A description ¢of measures to be taken tc¢ obtain
approval of the Commissioner for alteration or relocaticn of a
natural stream channel under subsection 5.2 of these regulations.

(4) The drawings and specifications for low-water -
crossings ¢f perennial or intermittent stream channels so as teo -
maximize the protection of the stream in accordance with
subsection 5.3 of these regulations.

4.4 Existing Haulageways or Access Roads. Where existing
roads are to be used for access or haulage and it can be

demonstrated that reconstruction to meet the design and ,
censtruction requirements ¢©f this section would result in greater
environmental harm and the drainage and sediment contrcl
requirements of Section 5 ¢of these regulations can otherwise be _
met, subparagraphs (1) and {(2), paragraph {a), of subsection 4.6
and subparagraphs {2) (A) and (B) paragraph (a) of subsection 4.7
cf this secticn will not appiy.

4.5 TInfrequently Used Access Roads. Access roads , -
censtructed for and used only to provide infrequent service toc
facilities used in support of mining and reclamation operations
may be exempt from the reguirements of this section with the
excepticon of subsections 4.8, 4,9 and 4.10.

-
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4.6 Coqstruction.

(a) Construction of heulagewavs or access rcads shall be
done in accordance with the following:

(ly The overall grade shall not excesed ten percent

(10%) .

(2} The maximum pitch grade shall not exceed fifteen
percent (15%) for three hundred feet (3CC') in each one thousand
feet (1,000);:

!

{3} The surface shall pitch toward the ditch line at
the minimum slope of one-half inch (1/2") per feet cof surface
width or shall be crowned at the minimum slope of one-half inch
{1/2") per foot of surface width as measured from the center
line; - - : -

(4 The grade con switchback curves shall be reduced to
less than the apprcach grade and should not be greater than ten
percent (10%); and

(5) Cut slopes shall not be steeper than 1:1 in soils
or 1/4:1 in rock.

(b) All grade measurements and linear measurements in this
section shall be subject to a iolerance of two percent 2%). All
angles in this section shall be measured from the horizontal and

shall be subject to a tolerance ¢f five percent (5%).

4.7 Drainage Design.

{a) All drainage designs ¢f haulageways or access roads
shall be in accordance with the following:

(1) A ditch shell be provided on both sides of a
throughcut and on the inside shoulder of a cut-fill section, with
ditch relief culverts being spaced according to grade. Water .
shall be intercepted or directed arcund and awav from a
switchback. ALl ditch lines shall be capable of passing the peak
discharge of a one (1) vear, twentv-four (24) hour precipitation
event. Where super elevation to the inside of a curve will
improve the safety of a haulroad sSuch as in the head of a hollow,
a4 ditch line may be located on the outside shoulder of cut fill
section if the ditch line is designed so that it will réemain
stable and that drainage control is algo prov1ded for water on
the outside of the curve,. ‘
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(2} Ditch relief culverts shall be installed wherever
necessary to insure proper drainage of runcff water beneath or
through the haulageways or access road, acceording to the
following specifications:

(A) Road Grade in Percent: Spacing of Culverts in Feet
0-5 L o _ 300-80C .
6-10 ] . 200-30C
1i-15 S _ N 100-200

{B) The culvert shall cross the haulageway or
access road at a thirty (3C) degree horizontal angle downgrade
with a mlnlmum grade of three percent (3%) from inlet to outlet,
except in 1nterm1ttent or perennial streams where the pipe shall
be straight and coincide with the normal flow;

{C) The inlet end shell be proiected bv a
headwall of durable material and the slope at the outlet end
shall be protected with an apron of rock riprap, an energy
dissipator or other similar structure;

(DY The culvert shall be ccvered by compacted
fill to a depth of cne foot (1') or half the culvert diameter,
whichever 1s greater;

__(E) Alternative design criteria for culverts may
be approved by the Commissioner where the design criteria of this
section is demcnstrated to be practical or necessary; and

(F) The cross sectlional area of all culverts
installed on haulageways and access roads shall be adequate o
pass the peak discharge storm runoff from a oné (1) vear twenty;
four (24) hour precipitaticn event from the contributing
watershed, but in no event shall the cross secticnal area be less
than one hundred sguare inches. R

(b) Culverts, bridges cr cther structures shall be used to
cross intermittent or perennial streams. During construction,
consideration shall be given fto such factors as weather
conditions, seascn of the vear, time period for construction,
etc,, in order to minimize adverse impacts on the water quality
and to the stream channel. These structures shall be capable of .
passing the peak flow for a ten (10) vear, twentyv-four (24) hour
precipitation event from the contributing watershed. Structures
of a lesser design capacity may be approved by the Commissioner

if the low through capacity of the structure itself is at least
equal to or grea;er than the flow capaclity of the stream channel
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as measured ilmmediately upstream and downstream of the crossing;
provided that the structure shall pass the peak of a one (1)
vear, twenty—four (24) hour precipitation event.

4,8 Performance Standards.

{a) Each road shall be located, designed, constructed,
reconstructed, used, maintained, and reclaeimed s0 as to:

(1) Control or prevent ercsion, siltation, and the air
pollution attendant to erosion, including road dust as well as -
dust occurring on other exposed surfaces, by measures such as
vegetating, watering, using chemical or cother dust suppressants,
or ctherwise gstabilizing all exposed surfaces in accerdance with
current, prudent engineering practices;

(2) Control or prevent damages to fish, wildlife, or
their habitat and related environmental values;

(3) Control or prevent additional contributions of
suspended solids to stream flow or runoff outside the permit
area;: ’

(4) HNeither cause nor contribute to, directly or
indirectly, the viclaticon cof State cr Federal water. guality
standards applicable to receiving waters;

{5) Refrain from seriously altering the normal flow of

water in streambeds or drainage channels;

(6) Prevent or control damage to public or private
property, including the preventicn cor mitigation of adverse
effects on lands within fhe boundaries of units of the Naticonal
Park System, the Natiocnal Wildlife Refuge System, the National
System of Trails, the National Wilderness Preservation System,
the Wild and Scenic Rivers System, including designated study
rivers and National Recreation Areas designated by Act of

Cengress;

{7) Use ncon-acid and non-toxic forming substances in
road surfacing. '

(b) All sediment control structures shall have an adequate
gsediment storage volume and detention time. The optimum design
factors for achieving this criteria is 0.125 acre/feet for each
acre of disturbed area within the watershed c¢f the structures
however, lesser storage values may be approved by the
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Commissioner. -During construction of these structures, temporary
sediment Control measures shaii be used.

4.8 Maintenance.

(a) A road shall be maintained tc meet the performance
standards of this part and any addltlonal criteria specified by

the Commissioner. ) T ) C

(b) A road damaged by a catastrophic event, such as a flood
cr earthquake, shall be repalred a5 sgoon as ls_E;actlcable after
the damage has occurred. _ S : -

4.10 Reclamation. A road not to be retained under an
approved postmining land use shall be reclaimed in accordance
with the approved reclamation plan as sococn as practicable after
it is no longer needed for mining and reclamation operations.
This reclamation shall include: =~ - 7 - ) )

(a) Closing the road tc traffic;

(b) Removing all bridges and culverts unless approved as
part -of the postmining land use;

(é) Removing or otherwise disposing of road-surfacing -
materials that are. incompatible with the postmining land use and
revegetation regquirements; L

{(d) Reshaping cut and £fill slopes as necessary to .be
compatible with the postmining land use and to complement the
natural drainage pattérn of the surrounding terrain;

(e) Haulageways or access roads shall be abandoned in
accordance with the following:

(1) Prior to abandonment of haulageways or access
roads, efforts shall be made to prevent erosion by the use of

culverts, water bars or other devices. Water bars or earth berms
shall be installed according to the following table of spacings:
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Percent Grade of Haulageway Spacing of Water Bars
- B ] in Lineal Feet

2 . 250
g . 135
10 80 .
15 ) 60
20 45
Above 20 25 L

(2) Upon_ abandonment, all areas of haulageways or
access roads shall be immediately seeded and mulched.

{f) Scarifving or ripping the roadbed; replacing topscil or
substitute material, and revegetating disturbed surfaces in

acceordance with Section 9 of these regulations.

4,11 Primary Roads.

(a) Primarv roads shall meet the requirements of this

section and the following additiocnal requirements:

(1} The construction or reconstruction of primary
roads shall be certified in a report tc the Commissioner by a
gualified registered professicnal engineer, or & gualified |
registered preofessicnal land survevor with experience in the
design and construction of roads. The report shall indicate that
the primarv road has been constructed or reconstructed as ,
designed and in accordance with the approved plan.

{2) Each primary road embankment shall have a minimum
static factor of 1.3 oxr meet the regquirements established under
the applicable reguirements of subsectlons 5.4 and 5.5 of these
regulations.

(3} To minimize ercosicn, a primary road shall be —
located, insofar as is practicable, on the most stable available
surface. )

(4 Fords of perennial or intermittent streams by
primary roads are prohibited unless they are specifically
arproved by the Commissioner as temporary routes during pericods
of rcad construction.

(5) Eagh primary road shall be constructed or
reconstructed and maintained to have adeguate drainage control,
using structures such as, but not limited to, bridges, dltches,
cross drains, and ditch relief drains. The drainage control
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system shall be designed to safely pass the peak runoff.from a -
ten {1C) vear, twenty-four (24) hour precipitation event.

PR [ —

(6) Drainage pipes and culverts shall be installed as
designed, and meintained in a free and operating condition and to
prevent or contrcl erosion at inlets and cutlets;

(7) Drainage ditches shall be constructed and
maintained to prevent uncontrolled dralnage over the rcad surface

and embankment: -

{8) Culverts shall be installed and maintained to L
sustain the vertical soil pressure, the passive resistance of the  _
foundation, and the weight of vehicleg using the rcad;

{9) Natural stream channels shall not be altered or
relocated without the prior approval of the Commissioner; and

(b) Except as provided in subsection 4.3 of this section,
structuresg for perennial or intermittent stream channel c¢rossings
shall be made using bridges, culverts, low-water crcssings, or.
other structures designed, constructed, and maintained using
current, prudent engineering practices. .The Commissioner snall
ensure that low-water crossings are designed, constructed, and
maintained £O prevent erosion of the structure or stream bed and
additional contributions of suspended solids to stream flow.

(¢) Primary rocads shall be surfaced with material approved -
by the Commissioner as being sufficiently durable for the : - -
anticipated volume of traffic and the weight and speed of '
vehicles using the road.

4.12 Other Transportation Facilities.

{a) Railrcad loops, spurs, sidings, surface convevyor
systems, chutes, aerial tramways or other transportation
facilities shall be designed, constructed, malntalned and
ebandoned so as to comply with the followxng '

] (1) Contrcl cor prevent ercsion, siltation, and the air
pecllution attendant to erosion:

{2} Control or prevent damage to fish, wildlife or
their habitat and related environmental values;

(3) Control or prevent additional contributicns to =
suspended SOlldS Lo stream flow or runoff outside the permit
area; -
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(4) Neither cause nor contribute, directly cor _
indirectly, to the violation of State or Federxal water quality
standards applicable to receiving waters; and - ] i

{5} Prevent or control damage to public or private - .
property. o o ) 3 _o

4,13 Certificaticn. Upcn completion c¢f ccnstruction, all B -
roads for which design criteria were approved as part of the
permit shall be certified. Such certification shall affirm that
construction was d¢ne in accordance with the approved criteria
except as otherwise noted in the certification statement. The
certification shall be on forms approved by the Commissioner and -
signed by an approved reglstered prefessional engineer or an '
approved registered professional land survevor with experience in
design and construction of roads. All rcads used for - B L
transportaticn ¢f coal or spoil, and which are constructed o
outside the permitted coal extraction area, shall be certified -
before they are used for such transportaticn. Anv rcad which o
lies within the ccal extraction area, and which is therefore -
constructed concurrent-with prcgress of mining activities, shall
be certified in secticns c¢f one thousand (1,000) linear feet or
less as measured from the active pit. -
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38-2-5. Drainage and Sediment Ccntrol Systems

5.1 Neatural Drainways. Natural drainways in the permit
area shall be kept free of overburden except where overburden
placement has been apprcved. Overburden placement and
haulageways ceonstructed across natural drainways shall not
materially increase the sediment load, or materially affect
stream quality.

5.2 Intermittent or Perennial Stream.

(a) ZIntermittent or Perennial Stream. No land within one
hundred feet (100') of an intermittent or perennial stream shall
be disturbed by surface mining operations including roads unless
specifically authorized by the Commissioner. The Commissioner
will autherize such operations only upon finding that surface
mining activities will not adversely affect the normal flow or
gradient of the stream, adversely affect fish migration or
related envirconmental values, er-materially damage the water
guantity or quality cof the stream, or will nct cause or .
contribute to the violations of applicable state cor federal ..
effluent limits on water guality standards. The area not to be-
disturbed shall be designated a buffer zcne and marked
accordingly.

5.3 Stream Channel Diversicns and Diversion Ditches.

(a) All stream channel diversicns and diversion ditches
shall be designed for safety and stability, shall be constructed
in such a manner so as to avoid additicnal contributions of
suspended solids to streams, and shall provide protection against
flooding and resulting damage to life and property. The design
and construction shall be certlfled by a reglstered profe551onal
engineer. e o . )

(b} Stream Channel Diversions:

(1) " Temporary and permanent stream channel diversions
shall be designed so as to have at a minimum the capacity to
carry the flow of the existing stream channel. The maximum flow
carrying capacity of the existing stream channel shall be
determined con the basis of cross-sectional area of the stream
c¢hannel at points immediately upstream and downstream cf the
segment to be diverted. A combination of the cross-sectional
area of the stream channel diversion, the stream bank, and the
flood-plain configuration shall be adequate to pass safely the
peak runcff of a ten (10) year, twenty-four (24) hour ,
precipitation event for a tempcrary stream channel diversion and
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a cne hundred (100) vear, twenty-four (24) hour precipitation
event for a permanent stream channel diversion.

(2) The following information shall be made a part of . N
the permit applicaticn when stream channel diversicns are
prcposeaed: ' : ' '

{A) A "stream channel design computatiocn sheet" :
for each proposed temporary ©or permanent stream channel . . -
diversion; ’

(B) Construction plans which contain:

(i)Y & plan view of the area showing center S
line profiles of the existing stream channel and proposed .
location of the temporary cor permanent stream channel;

(ii) A profile aleong the center line of the
existing stream channel showing gradient of the stream bottom and
tep of channel;

(iii) A profile along the center line of the
preposed tenporary or permanent stream channel diversion showing
gradient of the stream bottom and top of channel;

(iv) A cross-section shewing original ground
limits, bettom width, side slopes, depth of flow, floodplain
configuration; and .

{v) A detailed descripticn of the seguence
of installation of ftemporary or permanent stream channel
diversion.

(C) Cecnstruction specifications; and.

(D) Maintenance schedule and procedures for
maintenance. ; : - .

(c) Diversion Ditches:

(1) Diversions shall have the capacity to pass safely
the peak discharge from a ten (10) year, twenty-four (24) hour
precipitation event.

(2) Plans, Design Data and Specificaticns. Where the
permit application proposes the use of division ditches, the
drainage plan shall contain the following:~
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(&) A "Diversion Design Computatlon Sheest" for
each proposed diversion;

(B} Construction plans showing:

{1y A surveyed procfile alcng the center line
of the diversiocn showing the original ground line and proposed
depth ¢©of the diversion;

{(ii) A creoss-section showing the original
greound line, botteom width, side slopes, depth of flow, freekoard
and other pertinent information;

(iii} The type of scil in which the diversion
will be excavated. The soil shall be sampled and classified at
five hundred feet (500') intervals.along the center line of the -
diversion; T :

(iv) The type and design of the outliet
proposed for each diversion;

{v) A maintenance schedule and procedures -
for maintenance;

. {(vi} Construction specifications; and
(vii) A vegetation plan.

5.4 Sediment Control.

(a) General. B S - -

Sediment control structures-and-benceh-ecentretr-gystems
shall be constructed in appropriate locations for the purposes of
controlling sedimentation. All rundff from the disturbed area
shall pass through a sedimentation control system. All such
systems and other water retaining structures usec in association
with the mining operation shall ke designed, constructed,
located, maintained, and used in accordance with the-eriteria-set
ferth-in-the-Handbeok-or-other-approved criteria and in such a
manner as to minimize adverse hydrologic impacts in the permit
and adjacent areas to prevent material damage outside the permit -
area and to assure safety to the public. ,

(b) Design and Construction Requirements. All sediment
contrel structures and other water retention.structures used in
association with the mining operaticn shall:
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(1) Sediment-ecentrei-structures-and-pench-centrel
systeme-shati-kBe constructed in accordance with the plans,
design criteria, and specifications set forth in the preplan.
Any deviations from the approved preplan which result from
unforeseen site specific circumstances arising during
construction, shall be reflected in as-built plans submitted by
the operator and apprecved by the Commissioner immediately
following censtruction. The as-built plans shall indicate the
original design, the extent of changes, and reference points.
Sediment control structures ard-bench-centroel-systems-shall be
certified in accordance with the regquirement of paragraph (c) of
this subsection.

(2) Aii-structures-shalli-bBe located as near as -
possible to the disturbed area and out of perennial streams
unless the applicant demonstrates and the Commissioner finds that
there is no cther suitable location for such structures.

(3) Pischarges-frem-sediment-cenkrel-structures—and
beneh-centrei-systems-shati-eComply with state and federal water
guality standards and shati-meét effluent limitations as
specified in an NPDES permit_for all discharges.

{4) Aii-struetures-shati-hHave the capaclity to store
0.125 Acre/ft. of sediment for each acre of disturbed area in the
structures watershed; provided, that consideration may be given
for reduced storage volume where the preplan and site conditions
reflect controlled placement, concurrent reclamation practices,
or use of on-bench sediment centrol structuress; provided
further, that reduced storage volume will be approved only where
the operator demonstrates that the effiuent limitations of
paragraph {(b), subsection 4, section 14 of these regulations will
be met. The disturbed area for which the structure is to be
designed will include all land affected by previous surface
mining operations that are not presently stabilized and all land
that will be disturbed throughout the life of the permit.

(5) Aii-straectures-and-bench-centrei-systems-shatz-kBe
equipped with a nonclegging dewatering device of an adeguate
design and size to maintain the storage requirements of
subparagraph {(4) cof this paragrapgh.

(6) Ali-structures-and-bench-centrei-systems-shaii-bBe
designed, constructed and maintained to prevent. short-circuiting.

{(7) AiiI-gtruetures-and-bench-ceontrsi-systems-shali-bBe.

cleaned out when the sediment accumulation-reaches sixty percent
(60%) of design capacity. Clean-out elevation shall be indicated
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on plans submitted for seach structure. Sediment removal and :
disposal.shall be done in a manner and at a frequency that - o
minimizes adverse impacts on surface and groundwater guality.

(8) Where-sediment-centrel-structures-such-as
excavated-ponds-er-bench-ecentroi-systemg-are-utilized;-thase
structureg-must-bBe designed to safely pass a twenty-£five (25)
year, twenty-four (24) hour precipitation event. The combination
of both principal and/or emergency spillway of _the structures
shall be designed to safely pass the peak discharge of a twenty--
five (25) vear, twenty-four (24) hour precipitation event,
provided, Tthat excavated sediment control structures which are. DL
at ground level and which have an open exit channel constructed
of non-erodible material may be designed tc pass the peak
discharge of a ten (10) vear twenty-folur (24) hour precipitation
eventr; 7 o ) o -

(S) Provide adeguate freeboard to resist overtopping
by waves or sudden increases in volume and adequate slope
pProtection against surface ercosion and sudden drawdown;

{10} Where failure would be expected to cause loss of
life or cause sericus properiy damage, shall be designed,
constructed, and maintained fec achieve a minimum static safety
factor of 1.5 and a 1.2 seismic safety factor;

_(11) Pischarge Structures. Discharge from sediment
control structures, diversions, stream channel diversions, etc.,
shall be controlled by use of energy dissipators, riprap channels
or other devices to reduce erosion, to prevent deepening or -
enlargement of stream channels and to minimize disturbance of the -
hydrologic balance. Discharge structures shall be d951gned using
standard engineering procedures; and

{(12) Fcundations and abutments for all sediment control
structures shall be stable during all phases c¢f construction and
operation and shall be based ¢on adeguate and accurate information
on the foundation conditions. o . o _ -

{(8) (<) In addition to the requirements of subsection {b)
of this section, Aall embankment type sediment control structures
and water retention structures shall be designed, constructed and
maintained to meet the following safety standards:

----- (A1) Embankment type sediment control and water B .
retention structures shall be designed with a_combination of ' -
principal and/or emergency spillways that will safely pass a
twenty-five (25) vear, twenty-four (24) hour precipitation event.
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The principal splllway reguirements may be waived if the

emergency spillway 1s an open channel constructed of nonerodable
material, is capable of maintaining sustained flows, and is -
designed to safely pass the peak discharge of a twenty-five (25)

vear, twenty-four (24) hour precipitation event;

f{By--Aii-embankment-type-struetures-shall-previde
a-minimum-difference-in-etevatien-between-principaz-spitiway-and
emergency-spiiivay-of-is5-feet-and-a-minimum-differenece-in
etevatiori-between-the-maximum~design-£fiew-etevatien-in-the
emergeney-spiltiway-and/er-exit-channel-and-tep-ef-settled
embankment-of-zc-8-£feets

————— (€2} All embankment type sediment contrel and
water retention structures shall be properly stabilized and
revegetated upon completion of construction and regrading c¢f the
embankment and surrounding areas;

{By--&t1-struetures-shati-previde- adequate
freebeard-to-resist-evertepping-kby-waves-er-sudden-inereases-in
voiume-—and-adeguate- siope proteetzen agatnst-surface-erosion- and
sudden-drawdoewns

————— (E3) In constructing the embankment, the operator
shall remove all organic matter from the foundation, provide for -
proper compaction and ensure agalnst excessive settlement by
excluding sod, roots, frozen scil or coal preocessing wastes from
the embankment; -

————— (F4) If an inspecticn disclocses that a potential
hazard exists, the perscn who examined the embankment shall -
promptly Inform the Departiment of Energy of the findings and of '
the emergency procedures formulated for public protection and.
remedial action. If adeguate procedures cannot be formulated or
implemented, the Department of Energy shall be notified -
immediately and then notify the appropriate agencies that other
emergency procedures are requiréd to protect the public;

-—=—==({85) Embankment tvpe sediment control or water
retention structures which impound water at an elevation of five
feet (5') or more above the upstream tce of the structure and can
have a storage volume of twenty (20) acre-feet or more; which
impound water at an elevation of twenty feet (20') ¢r more above
the upstream toe of the structure; or which present a hazard to
coal miners as .determined by an MSHA District Manager' shall be
designed, constructed, inspected, and abandoned in accordance
with federal regulations set feorth in 30 CFR 77.216. All design
plans, and specifications shall be made a part of the permit
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application. 1In addition to these reguirements, the following
minimum standards shall be met:

————— (tA} An appropriate combination of principal
and emergency spillways shall be provided to pass safely the
runoff resulting from a one hundred (100) year, twenty-four. (24)
hour precipitaticn event, or a larger event as specified by the o
Ccmmissiconer;

————— (£iB) The embankment shall be designed,
and-constructed, and maintained with a static safety factor of at
least 1.5 or §"Speleled higher safety factor as required to - -
ensure long-term stability and a seismic factor of safety of 1.2;
and. - .- :

————— (£21C) Appropriate barriers to control
seepage shall be installed along the conduits that extend through
the embankments. : .

- tEi87-Ati-engineering-inspectisn-reperts-and-apprevais
gshati-pe-gsubmitted-to-the-Commissioner-with-copies-matntained-aty
er-in-the-vicinity-of;-the-mine-sites;-and

—————————— t{Tty-Bischarge-Strueturess--Bischarge-from-sediment
eentroi- strueturesgy-diversiensy-stream-channeit-diversiensy~etesy
shati-be-contretied-by-use-eof-energy-dissipateors;-riprap-channels
or—ether~device3—te—reduce—eresienr-to-preventfdeepening—er
entargement-of-stream-channeis-and-te-minimize-disturbance-of-the
hydrezogie-batance---Bischarge-structuresg-shati-be-designed-using
standard-engineering-preceduress

(ed) Certificaticn.

(1) Prior to any surface mining activities in the
component drainage area of a permit controlled by a sediment -
control structure, that specific structure shall be certified as.
tc the-design-and-construction in accordance with the plans,
designs, and specifications set forth in the preplan, or in
accordance with as-built plans. A1l design plans or as-built
plans shall be certified to be in accordance with design _
regulirements. of the Ackt, ;Qeseﬁregulatlons, and other design
criteria required by the Commissioner. “Such certification shall
be submitted on forms prescribed by the Commissioner. Where an
on-bench sediment control system is-the-primary-system-fer-the
sedimert-contrei-eperationused, such systems shall be constructed’
and certiflied in sections of one thousand (1,000) linear feet or
less as measured from the active pit. This certification shall
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include a map showing the exact location of the section being
certified.

(2} Design and construction Ecertification of non- —:
embankment type sediment control structures may be performed by a
registered_ professional englneer or a licensed land surveyor.

(3} Design and construction E€certificaticn of o
embankment type sediment contrcl structures may be performed only '
by a registered professiocnal engineer cr licensed land surveyor ... =
experienced in construction cof embankments.

(4) Design and construction €certification of coal.
refuse impourndments and embankmeni Type lmpoundments meeting or -
exceeding the size regquirements cor cther criteria of federal MSHA
regulaticns at 30 CFR 77.216 (a) may be performed cnly by a
registered professional engineer experienced in the design and
construction of impocundments.

{de) Inspections.

Inspection by the operator of impoundments, including
sediment centrol structures, shall be in accordance with the
following:

tiy--Nern-embankmernt-type-gtructures-shali-be-inspected
unpon-cempletion-of-construction-and-are-otherwise-exempt-£frem
reguired-inspectionss-—hewever;-should-ke-examined-andrsor
inspeected-periodicaltiy~

(21) A gualified registered professicnal engineer or =
other qualified professional specialist, under the direction of = ]
the professional engineer, shall inspect each embankmernt-type - -
impoundment or sediment control structure. The prcfessional

engineer or. specialist shall be experienced in the construction
of embarkmentssediment centreol structures.

(A)y Inspections shall be made regularly during
constructicn, upon ccmpletion ¢f ceonstruction, and at least
vearly until removal of the structure or release cof the
perfermance bond. -

(B The gqualified registered professional
engineer shall promptly, after each inspection, provide to the
Commissioner a certified report that the embankmentsimpoundment
or sediment control structure has been constructed and maintained
as designed and in accordance with the approved preplan. The
report shall include discussion of any appearances of ' T

104




Title 38
CSR 2
Section & R . . _

instability, structural weakness or other hazardous conditions, . -
depth and elevation of any impounded waters, existing storage i
capacity, any existing or reguired monitoring procedures and
instrumentaticn and any cther aspects of the structure affectlng
stability.

(C} A copy of the report shall be retained at or
near the mine site. :

{ef) Examinations. Embankments subject to federal MSHA
regulations at 30 CFR 77.216 must be examined in accerdance with
77.216-3 of said regulaticns. Qther embankments shall be. .
examined at least quarterly by a gualified person designated by
the operator for appearance of structural weakness and cother - B
hazardous conditions.

(fg) Maintenance. Prior to Phase 1 bond release, all o
sediment control structures shall be cleaned out so as to meet ,
design storage capaClty in all areas not revegetated and : .
stabilized. - - - : - - - -

(gh) Abandonment Procedures. Abandonment and/cr removal of
sediment contrcl structures shall not occur until two (2) years
after the last augmented seeding nor less than two {2) years
before final bond release. Minimum reguirements for abandoning
sediment control structures prior to full bond release are as . -
follows:

(1) Unless otherwise approved in the reclamation plan,
dugout-type sediment control structures, diversion ditches, and
other non-impounding sediment control structures shall be removed
and the land upon which they are situated shall be regraded and
revegetated in accordance with the reclamaticn plan. Sediment -
control structures approved by the Commissicner as permanent
structures are exempt from these requirements.

(2) Embankment type sediment dams, embankment type
excavated sediment dams and crib and gabicon dams, and all
accunmulated sediment behind the dam shall be removed from the
natural drainway. The natural drainway shall be returned as
nearly as practicable to its original profile and cross-secticn
with the channel sides and bottom rock ripraped up tc the top of
the channels banks. The riprap requirement may ke waived where
the bottom and sides of the channel consist of bedrock.

t3y--FThese-structures-to-be-teft-in-ptace-after-final
bond-release-shazi-kbe-eonsidered-permanent-and- shaii be-left-in
accerdance-with-the-fetiewing-requirementsas . - =
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—————— —————————{A¥--A-reguest-to-teave-rthe-structure-wilil-be-mnade
on-ferme—preseribed-by-the-Cemmigsiteners

—————— ——————-—={BY--Fhe-regueszst-wili-centain-a-statement-as-te
the-present-cenditiens-cf-the-impoundmentsy

by-the-iandewner-and-the-operator-asserting-that-the-tandewner .. _
gssumes-ati-tiabiiity-for-the-strueture-and-witi-inspect-it
periedicatiy-and-maintain-it-in-a-safe-conditiens-and : .

——————————————— tBy~~-Any-embankment-type-structure-shaii-have-been
designed-and-censtxucted-in-accordance-with-subsectien-5:5-ef _
thig-sectiens

(#3) A1l areas disturbed during abandonment of a
sediment control structure shall be seeded and mulched
immediately to stabkilize the area.

(54) Waste material shall be spread cver an area within
the permit boundaries in accordance with the fcllowing
specifications: o -

(A) Provisions shall be made for the diversion or
safe passage of suriace water concentrating on the land side of
the waste bank.

(B} The waste shall be placed so as not to
endanger the stability of the stream bank and shall not exceed .
three feet (3') in height above the natural ground surface, - -
except by special design. Special designs shall be submitted S
with the drainage plan. The finished surface shall sSlope away ' '
from the edge of the stream or drainway insofar as feasible.

{(C) Surface of waste shall not be steeper than
two (2) hoxizontal to one (1) vertical. 1If the waste is spread
to the edge of the stream bank, the stream side slope of the
waste shall be shaped to join the side slope 0of the stream bank.

5.5 Permanent Impoundments. A-permanent-impeundment-eof
water-may-be-createds-if-antherirzed-by-rhe-Commisstenar;-in-the
appreved-permit-based-upen-the-fostlowing-demenstratienThose .
sediment control structures cor impounding structures tc be left o
in place after final bond release shall be considered permanent
and, if authorized by the Ccmmissioner, may ke left in accordance
with the following reguirements: ' ) - -

-
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(a) A reguest to leave the structure will be made on forms
prescribed by the Commisgsicner:

(b) The request will contain a statement as tc the present
conditions of the structure;

{c) The reguest will contain a statement signed bv the
landowner and the operator asserting that the landowner assumes
all liability for the structure and will inspect it periodically
and maintain it in & safe condition;

(ad) The size and configuration of such :mpeundmenﬁgermanent
structure will be adeguate fcr its intended purposes.

{Pbe) The quality of impoundment-water will be suitable on a
permanent basis for its intended use and, after reclamation, will
meet applicable State and Federal water quality standards, and
discharges-frem-the-impoundment will meet applicable effluent
limitations and will not degrade the quality of receiving water
below applicable State and Federal water guality standards.

{ef) The water level will be sufficiently stable and be
capable of supporting the intended use.

(dg) Final grading will provide for adeguate safety and
access for proposed water users.

{eh) The impeundmenitpermanent structure will not result in
the diminution of the guality and quantity of water utilized by
adjacent or surrounding landowners or agricultural, industrial,
recreational, or domestic use.

- (£1) The impoundmentpermanent structure will be suitable
for the approved postmining land use.

----- tgy--The-design-precipitation-event-for-the-gpitiways-for-a
permanent-impeundment-witi-be-a-fifty-year;-twenty-feur-{24y-heur
preeipitation-eventy-or-such-larger-event-as-the-Eemmigsioner-may
reguires
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38-2-6 Blasting.

6.1 Eeneral Requirements. Each operator shall comply with
all applicable state and federal laws in the use of explosives.
A blaster certified by the Department of Energy shall be
responsible for all blasting operations including the
transportation, storage and use of explosives within the permit
area in accordance with the blasting plan.

6.2 Blasting Plan. BEach application for a permit, where
blasting is anticipated, shall include a blasting plan. The
blasting plan shall explain how the applicant will comply with
the blasting reguirements of the Act, these regulations, and the
terms and conditions of the permit. This plan shall include, at
a minimum, information setting forth the limitations the operator
will meet with regard to ground vibration and airblast, the basis
for those limitaticns, and the methods to be applied in
controlling the adverse effects of blasting operations.

6.3 .Public Notice of Blasting Operations.

-—(a) At least ten- (10) days, but not more than thirty (30) -
days, prior to any blasting operations which detonate five (5)
pounds cor more of explosives at any given time, the operator
shall publish, a blasting schedule in a newspaper of general
circulation in the ceocunty of the proposed permit area. Coples of |
the schedule shall be distributed by certified mail to local
governments, public utilities and each resident within cone-half
(1/2) mile of the blasting site. Unless blasting will occur on
drainage structures and rcads, such structures will be exempt
from the one-half (1/2) mile notification area. The operator
shall republish and redistribute the schedule at least every
twelve (12} months and revise and republish the schedule at least
ten (10) days, but not more than thirty (30) days, prior to
blasting whenever the area covered by the schedule changes or
actual time periods for blasting significantly differ from that
set forth in the prlor schedule. The schedule shall contain at a
minimum: Co e -

(1) Name, address and telephone number of the
cperator; : : Co :

(2) Identification of the spec1f1c .areas 1in which
blasting will take place;

(3) Dates and times when explosives are tc be
detonated; -
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(4} Methods to be used to control access to the
blasting area; and

(5) Types and patterns of audible warning and all clear
signals tc be used bkefore and after blasting.

(b) Surfaoe biasting activities ineident to underground
of- Ehis subsect:on so-tong- as- aii &oeai governments and-residents
or-ewnerz-cfi-dweiiings-er-struectures-lecated-within-ene-hatf
t372¥-mite-cf-the-bliasting-areca-are-netified-in- wrt&tng by-the
eperator-approzimateiy-twenty-feur-{zZ4yr-heurs-prier-te-any
surface-blastSurface blasting activities incident tc underground
coal minirng are not subject tce the requirements of paragraph (a)
of this subsection so long as all local governmenits and residents
Or Owners of dwelllngs'or'structures located within cne—-half

operator of proposed times and lccations of the blasting
operation. Such notice of times that blasting is tc be conducted
may be announced weekly, but in no case less than twenty-four
{24) hours befcre the blasting will occur.

£.4 Blast Record.

-

. {(a) A klasting log bocck formatted in a manner prescribed by
the Commissioner shall be kept current daily and made available
for inspection at the site by the Commissioner and upcn written
request by the public. .

(b) The blasting log shall be retained by the operator for
three (3) years.

{c) The blasting log shall, at a minimum, ccntain the

following information: B

(1) HName of permittee, operatcor or cther person
conducting the blast;

(2) Location, date and time of blast;

(3) Name, signature and certification number of
blaster-in-charge; T

(4) Identification of nearest structure not owned or
leased by the cperator and directicn and distance, in feet, to

such structure;
s

{5) Weather conditions;
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{6) Type of material blasted;

{(7) Number of holes, burden and spacing;
{8) Diameter and depth of holes;

($) Types of explosives used;

(10) weight of explosives used per hole;
(11) Tctal weight o©of explosives used;

{12} Maximum weight of explosives detcnated within any
eight (8) millisecond pericd;

{(13) Method of firing and type of circuit;
(14) Type and length of stemming;
(15) If mats or other protections were used;

(16) Type of delay detonator used and delay periocds
used;

\ (17) Seismograph records and air blast records shall
include but not be limited to:

(A) Seilsmograph and air blast reading, including
exact location, date, and time of reading and its distance. from
the blast;

{B) Name of person and firm taking the readings; _

(C) Name of person and firm analyzing the record,
where analysis i1s necessary;

(D) Type of instrument, sensitivity and
calibration signal or certification of annual calibration;

(18) Shet location;

(19) Sketch of delay pattern to include the entire
blast pattern and all decks; and

(20) Reasons and conditions for unscheduled blasts.

6.5 Blasting Procedures. ) -
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(a) All blasting shall be conducted during daytime hours,
between sunrise and sunset; provided, that the Commissioner may
specify more restrictive time periods based on public requests or
other consideration, including the proximity to residential
areas. No blasting shall be conducted on Sunday. Blasting shall
not be conducted at times different from those announced in the
blasting schedule except in emergency situations where rain,
lightning or other atmospheric conditions, or operator or public
safety requires unscheduled detonations. Blasting shall be o
conducted in such a way so as to prevent injury to persons,
damage to public.or private property outside the permit area,
adverse impacts on any underground mine, and change in the course
channel, or availabilityv of surface or groundwater outside the
permit area.

(b) Safetv precautions:

(1) Three {3) minutes prior to blasting, a warning
signal audible to a range of cne-half (1/2) mile from the blast
site will be given. This preblast warning shall consist of three
(3) short warning signals of five (5) seconds duration with five
(5) seconds between each signal. One (1) long warning signal of
twenty (20) seconds duration shall be the "all clear"” signal.
Each person in the permit area, and each person who resides or
reqularly works within one-half (1/2) mile of the permit area
shall be notified of the meaning of these signals;

(2) All approdaches to the blast area shall. be guarded
against unauthorized entry prior to and immediately after
blastings;

(3) A4ll charged holes shall be guarded and posted
against unauthorized entry; and

(4y The certified blaster shall ke accompanied by at
least coné other perscn at the time ¢f f£iring ¢f the blast.

{(c) Airplast Limits:
(1y Airblast shall nct exceed the maximum limits
listed below at the location ¢f any dwelling, public buildings,

school, church, or community or instituticnal building outside
the permit areaj;-exeept-eperaticnal-faciiities-ef-the-mine.
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Lower frequency limit of measuring maximum level, in
system in Hz (7 3 dB) db

0.1 Hz or lower --flat response 1 134 peak.

2 Hz or lower -- flat response 133 peak.

6 Hz or lower -- flat response 129 peak.

C-weighted--slow response 1 . 105 peak dBC.

1 Only when approved by the Commissioner

(2 TIf necessary to prevent damage, the Commissiocner
may speclfy lower maximum allowable airklast levels for use in
the vicinity of a specific blasting operation.

(3) Monitoring. The operator shall conduct periodic
monitoring to ensure compliance with the airblast standards. The
Commissioner may require airblast measurement of any or all
blasts and may specify the locations at which such measurements
are taken., The air blast measuring systems used shall have an
upper-end flat-frequency response of at least 200 Hz.

{d}y Flyrock, iIncluding blasted material, shall not be cast
from the blasting site more than half way to the nearest dwelling
or other occuplied structure, beyond the area of control specified
in paragraph (e) of this subsection, andor in no case beyond the
bounds of the permit area. -

(e) Access to the blast area shall be controlled against
the entrance of livestock or unauthorized personnel during
blasting and for a pericd thereafter until an authorized person
has reasonably determined:

(1) That nec unusual circumstances exist such as
imminent slides or undetonated charges, etc.; and

(2) That access to and travel in or through the area
can be safely resumed. ’ '

(£) At the reguest of the Commissioner,the operator shall
monitor air blast levels using an instrument with an upper-end
flat-frequency response of at least 200 Hz.

(g) Blast design.

(1) An anticipated blast design shall be submitted if
blasting operations will be conducted within:
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(A) 1,000 feet of any bullding used as a
dwelling, public building, schocl, church, or community or
institutional building cutslide the permit area; or

(B) 500 feet of an active or abandoned
underground mine. ' - - S

(2} The blast design may ke presented as part of a :
permit applicaticn or at a tlme, before the blast as approved by
the Commissioner. - o - o

{3) The blast design shall contain sketches of the
drill petterns, delay periods, and decking and shall indicate the
type and amount of. explosives to be used, critical dimensions,
and the location and general description of structures, including
proctected structures, to be protected, as well as a discussion of
design factors to be used, which protect the public and meet the
applicable airblast, flvrock, and ground-vibration standards.

(4) The blast de51gn shall be prepared and s;gned by a
certified blaster. —

(3) The Commissicner may reguire changes to the design
submitted. - LT S .

{h) No blasting within five hundred (5C0C) feet ocf an
underground mine not toteally abandoned shall be permitted except -
with the concurrence of the Department of Energy, the operator cf
the underground mine and MSHA. The Commissioner may prohibit
blasting on specific areéas where it 1s deemed necessary for the
protection of public or private property or the general welfare
and safety of the public,. - : .

{1) The cperator may use the following scaled distance
formulas to determine the allowable maximum weight of explosives
(1lbs) to be detonated in any eight millisecond period without - -
selismic monitoring:

Formula Distance in Feet from the Blasting

Site to the Nearest Protected
Structure
W o= (D/SO)% : : 0 - 300 feet
W = (D/55) 301 ~ 5,000 feet
W o= (D/65)2 5,001 feet or greater

¥ =-Weight of explosives in pcunds . o
D = Distance to the nearest structure -
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(j) The scaled distance formulas need not be used if a
seismograph measurement at the nearest protected structure is
recorded. and maintained for every blast. The peak particle
velocity in inches per second in any one of the three mutually
perpendicular directions shall not exceed the following values at
any protected structure:

Seismograph Measurement ' Distance to the Nearest
Protected Structure
1.25 - ' .0 - 300 feet
1.0 301 --5,000 feet
0.75 5,001 feet or greater B

(k) The Commissioner may reguire a seismograph recording of
any or all blasts based on the physical conditions of the site in
crder. to prevent injury to persons or damage to property.

(1) The maximum allowabkle ground vibraticn as provided in
paragraphs (i) and (j) of this subsection shall be reduced by the
Commissioner, 1f determined necessary to provide damage
protection.

. (ﬁ) The maximum airblast and ground-vibraticn standards of
Paragraphs (¢} and (j) cof this Section shall nct apply at the
following locations:

(1) At structures owned by the permittee and not
leased to another person.

(2) At structures owned by the permittee and leased to
another person, if a written waiver by the lessee is submitted to
the Commissioner befcre blasting.

6.6 Varianee Blasting Control for Other Structures

{a) The-Cemmissioner-may-grant-a-written-variance-frem
paragraphs-{iy-and-{jy-ef-Subsection-6:5-cf-this-Section-fer-aiil
gstructures-other-than-preotected-struetures-provided-ati-of-the
feilowing-eriteria-are-mets

—————————— t1i--Fhe-Fermittee-cbtains-a-waiver-from-the-owner-and
when-apprepriate-the-ecperater-of-said-structures

—————————— {25--The-Permittee-submits-a-biasting-pitan-detatiing
maximgm-timits-for-ground-vibrations-to-ke-uged-for-these
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structures-with-supperting-decumentation-demonstrating-such
structures-are-pretecteds

—————————— t3¥--Fhe-permittee-shali-obtairn-the-approvat-ef-the
pretective-measures-by-the-ewner-of-the-gstrueturer

—————————— +&3--Phe-permittee-ghati-obtain-appreovai-of-the
bPlasting-pian-by-the-Cemmissiener<sAll other structures in the

vicinity of the blasting area not defined as protected structures

at subsection 2.87 of these ragulations, shall be protected from
damage by establishment of a maximum allowable Iimit on ground

vibration, spec;fled by the operator in the blasting plan and
approved .by the Comm1551oner

(by The variance-grantedplan submitted under this
subsection shall not reduce the level of protection for other
structures otherwise provided for IiIn these regulations.

6.7 Certified Blasting Personnel. Each person responsible
for blasting operations shall be certified. Each certified

blaster shall have proof of certification either on his perscn or

on file at the permit area during blasting operations. Certified
blasters shall be familiar with the blasting plan and blasting

related performance standards for the operation at Whlch they are

working. -

6.8 . Freblast Survey.

(a) At least thirty (30) days prior to beginning of
blasting cperations, the operator shall inform in writing all
residents or owners of manmade dwellings or structures located
within one-half (1/2) mile of the permit area on how to reguest a
preblast survey. For-purposes-of-this-sectien;-drainage
struycturesy-haulroads-and-acecega-roads-are-not-considered-part- ef
the-permit-area-uniess-blasting-is-necessary-for-constructieons
Requirements foxr a preblasting survey shall be the following:

{1) Upon a written reguest to the Commissicner by a
resident or.owner of a manmade dwelling or structure that Is
located within one-half (1/2) mile of the permit area, the
operator shall conduct a preblast survey of the dwelling or
structure and submit a report of the survey to the Commissioner.
If a structure is added tc or renovated subseguent tc a preblast
survey, a survey of such additions and/or renovation shall be
performed upon reguest of the resident or owner. '

{2) The operator shall conduct the preblast survey in
such a manner which will determine the condition ¢of the dwelling
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or structure, and to document any preblasting damage and to
document other physical factors that could reasonably be affected
by the blasting. Assessments of the preblasting coendition of
structures such as pipes, cables, transmissicn lines, wells and
water systems shall be based on the extericr or grcund surface
conditions and other readily available data. Special attention
shall be given to the preblastlng conditicn c¢f wells and other
water systems.

(3) A written report of the survey shall be prepared
and signed by the perscn or persons approved by the Commissioner
who conducted the survey. Copies of the report shall be provided
to the person requesting the survey and to the Commissioner.

(4) Surveys reguested more than ten (10) days before
the planned initiation of blasting shall be completed before
blasting operations begin. ’

(5) Any person who reguests a survey who disagrees with

the results of the survey may submit a detailed description of
the specific areas of disagreement.
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38-2-7.  Premining and Pecstmining Land Use.

7.1 .General. 1In addition to the regquirements of Section 10
of the Act, the following regquirements for postmining land use
shall be applicable: .

(a2} All areas disturbed by surface mining operations shall
be restored in & timely manner to conditions that are capable of
supporting those land uses which they were capable of supporting
pricr to.any mining.

(b) The premining uses of land to which the postmining land .
use. is tc be compared shall be those uses which the land
previously supported where the land has not been previously mined
and has been properly managed.

(¢} The appropriate postmining land use for land that has , -
been previously mined and nct reclaimed shall be determined on
the basis of the land use that existed pricr tc any mining. If.
the land cannct be reclaimed to the land use that existed prior
to any mining, the appropriate postmining land use shall be
determined on the basis of the highest and best .use that can be -
achieved and which is compatible with surrounding undisturbed
areas. - - L .

(d) The postmining land use for land that has received
improper management shall be determined on the basis of the
premining use of surrcunding lands that have received proper
management.

(e} If the premining use of the land was changed within
five (5) yvears of the beginning of mining, the comparison of
postmining use to premining use shall include a comparison with
the historic use of the land as well a8 its use immediately
preceding mining.

(£) 2&n application fcor a permit shall contain a narrative
degscription of land capabkility and productivity which analyzes
the premining land-use descripticn reguired in 22A-3-10{a)(2) of
the Act, Productivity shall be determined by vyield data or
estimates from similar sites based on current data from USDA or
state agricultural universities cor state agriculitural agencies.

7.2 Land Use Categories. Land use is categorized in the
following groups: ’

{a) Heavy Industry. Manufacturing fac1llt1es, power
plants, airports or simllar faclilities;
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(b) Light Industry and Commercial Services. Office
buildings, stores, parking facilities, apartment houses, motels,
hotels or similar facilities;

(c) Public Services. Schocls, hcspitals, churches,
ilibraries, water treatment facilities, solid waste disposal
facilities, public parks and recreation facilities, major
transmission lines, major pipelines, highways, underground and
surface utilities and other servicing structures and
appurtenances;

(d) Residential. Single and multiple-family housing (cther
than apartment hcuses) with necessary support facilities.
Support facilities may include commercial services incorporated
in and comprising less than five percent (5%) of the total land
area of housing capacity, associated open space and minor vehicle
parking and recreation facilities supperting the housing;

(e) Cropland. Land used primarily for the production of
cultivated and close-growing crops for harvest alone or in
association with sod crops. Land used for facilities in support
of farming operations are included;

(£) Rangeland. Includes rangelands and forestlands which
support a cover of herbaceous or scrubby vegetaticon suitable for
grazing or browsing use; '

(g) Eavland or pasture. Land used primarily for the long-.
term production of adapted, domesticated forage plants to be
grazed by livestock or cut and cured for livestock feed;

(h) Forestland. . Land with at least a twenty-five percent
(25%) tree canopy or land at least ten percent (10%) stocked by

forest trees of any size, including land fermerly having had such

tree cover and that will be naturally or artificially reforested;

(i} Commercial Woodland. Where forest cover is managed for

commercial production of timber products;

(3) ZImpoundments of water. Land used for storing water for
beneficial uses such as stock ponds, 1rr1gatlon, fire protection,
recreation or water supply;

(k) Fish and wildlife habitat and recreation lands.
Wetlands, fish and wildlife habitat, and areas managed primarily
for fish and wildlife or recreation; cor

-~
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(1) Combined uses. Any appreopriate combination c¢f land
uses where one land use is designated as the primary land use and
one or more other land uses are designated as secondary land
uses. S o -

7.3 Criterie for Approving Alternative Postmining Use of
Land. ' -

(a2) Changing from cne land use category before mining to
another category after mining constitutes an alternative _
postmining land use. An alternative postmining land use may be
approved by the Commissicner after consultation with the
landowner or the land management agency having jurisdiction over
state or federal lands if the following criteria are met:

{1) There is a reasonable likelihood for achievement
of the proposed use;

(2) The use does not present any actual or probable
hazard to the public health or safety or threat of water
diminution or pollution; and ‘ : B

{3) The proposed postmining use is not:

(A} Impractical or unreasonable;

(B} Inconsistent with applicable land use
policies or plans; - : : ‘

(C} Going to involve unreasonable delays in
implementation; or S

(D) In violation of any applicakle law.
{b) A change in pestmining land use during mining shall be

done in accordance with paragraph (a) of this subsection and. in
accordance with subsection 3.287 of these regulations.
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38-2-8. Fish and wildlife Considerations.

8.1 _Protection of Fish, W;%dlife and Related Environmental
vValues. - - ‘ _ _ g

(a) The operator shall, to the extent possible using the
best technclogy currently avallable, minimize disturbances and
adverse impacts on fish, wildlife, and related environmental . .
values and shall achleve enhancement 0f such resources where

practicable.

(b) ©No surface mining activity shall be conducted which is
likely to jeopardize the continued existence of endangered or
threatened species or which are likely to result in the
destruction or adverse modification of designated critical
habitats of such species in violation of the Endangered Specles
Act (16 U.S.C. 1531 et seg.). The operator shall promptly report
to the Commissioner any state or federally listed endangered or
threatened species within the permit area of which the operator
becomes aware. Upcn notification, the Commissioner shall consult
with appropriate State and Federal fish and wildlife agencies
and, after consultation, shall identify whether, and under what
conditions, the operator may prcceed.

(c) MNo surface mining activity shall be conducted in a
manner which would result in the unlawful taking of a bald or
golden eagle, its nest, or any of its eggs. The operator shall
promptly report to the Commissiconer any golden or bald eagle nest
within the permit area of which the operator becomes aware. Upon-
nctification, the Commissioner shall consult with the U. 8. Fish
and Wildlife Service and also, where appropriate, the State fish
and wildlife agency and, after consultation, shall identify
whether, and under what conditions the operator may proceed.

(d) Nething in this chapter shall authorize the taking of
an endangered or threatened species or a bald or gclden eagle,
its nest, or any of its eggs in violation, of the Endangered
Species Act of 1973, as amended, 16 U.S.C. 1531 et seg., or the
Bald Eagle Protection Act, as amended, 18 U.S.C. 668 et seq.

{e) Each operator shall to the extent possible using the

(1) Ensure that electric powerlines and other
transmission facilities used for, or incidental to, surface
mining activities on the permit area are designed and constructed
to minimize electrocuticn hazards to raptors, except wherxe the
Commissioner determines that such reguiremenis are unnecessary;
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(2) Locate and operate haul and access rocads so as to
avoid or minimize impacts on Important fish and wildlife species
or other species protected by State or Federal law;

{3) Design fences, overland conveyors, and other
potential barriers to permit passage for large mammals; and

(4) Fence, cover, or use other appropriate metheds to
exclude wildlife from ponds which contain hazardous
concentrations of toxic-forming materials.

8.2 Habitat Development:

{a) The operator shall avoid disturbances Lo, enhance where.
practicable, restcre, or replace, wetlands, and riparian
vegetation along rivers and streams and bordering ponds and
lakes. Surface mining activities shall avoid disturbances tco,
enhance where  practicable, or restore, habitats of unusually high
value for fish and wildlife, . :

{b) Where fish and wildlife habitat is to be a postmining
land use, the plant species to be used on reclaimed areas shall -
be selected on the basis of the following criteria:

. - (1) Their proven nutritional value for fish or
wildlife. - . )

{(2) Their use as cover for fish or wildlife.

(3) Their ability to support and enhance fish or
wildlife habitat after the release o6f performance bonds. The
selected planits shall be grouped and distributed in a manner
which optimizes edge effect, cover, and other benefits to fish
and wildlife, :

(c) Where cropland is to be the postmining land use, and
where apprepriate for wildlife and crop-management practices, the
cperator shall intersperse the fields with trees, hedges, or
fence rows throughout the harvested area to break up large blocks
of monoculture and to dlver31fy habltat types for birds and other
animals. - E

(d}y Where residential, public service, or industrial uses
are to be the postmining land use, and where consistent with the
approved postmining land use, the operator shall intersperse
reclaimed lands with greenbelts utilizing species of grass,
shrubs, and trees useful as food.and cover for wildlife. I
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38-2-9. Revegetation.

9.1 General Reguirements.

{a) Each surface mine operator shall estaklish on all
regraded areas and all cother disturbed areas a diverse, effective
and permanent vegetative cover of the same seasonal variety
native to the area of disturbed land, or introduced species that
are -ccmpatible with the approved postmining land use. ;

(b) The established vegetative cover shall be capable of
stabilizing the soil from erosion.

(¢} The established vegetative cover shall be capable of
regeneration and plant succession.

{d) Revegetation efforts will be kept concurrent with the
mining operation as mining and backfilling progresses and shall
be carried ocut in a manner that encourages a prompt vegetative
cover and rapid recovery of productivity levels compatible with
the approved postmining land use.

(e} A temporary vegetative cover shall be established as
contemporanecusly as practicable with backfllllng and grading
until a permanent vegetative cover can be established. At a
minimum, a temporary or permanent vegetative cover shall be
established by the end of the first growing season and a
permanent vegetative cover shall be established by the end of the
second growlng season. '

9.2. Revegetation Plan. A complete revegetation plan shall
be made a part of each permit application. The revegetation plan
shall be developed in a manner which is compatibkle with the
following reguirements:

(a) Plant speciles and seed mixtures that will give a guick,
permanent vegetative cover and enrich the scil will be given
priority. Plant species and seed mixtures shall be considered of .
the same seascnal variety when they consist ¢of a mixture of
species of egual or superior utility as compared with the
seasonal utility of naturally-occurring vegetation. All
revegetation mixtures must lnclude at least one herbaceous legume
species, B

{(b) All species shall be cocmpatible with the plant and
animal species of the region and the approved post mining land
use. . : }
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(¢) All species shall comply with state and federal seed,
poiscnous and noxious plant, and intrecduced species, laws and
rules and regulations.

(d) If both the premining and postmining land uses are . -
cropland, planting of the crops normally grown wllil meet the
requirements of paragraph (a) of this subsection.

(e) The revegetation plan shall contain a statement
asserting that rills and gullies which form in areas that have
been regraded and topsoiled and which disrupt the approved
postmining land use, interfere with the reestablishment of the
vegetation cover, or cause or contribute to a violation of
applicable water quality standards will be filled, regraded,
stabilized, topsoiled, and reseeded or replanted.

(£) The revegetation plan shall specify that the operator
will rapidly establish temporary vegetation cover on disturbed
and regraded areas around sediment control structures, haulage )
ways, sitockplles, storage areas, and other areas where excessive
erosion is likely to occur. Immediate seeding of approved
annuals and biennials on such areas shall be considered as a
means for achieving temporary vegetative cover only.

{g) 2 planting plan shall ke made a part of the
revegetation plan and shall contain the following:

(1) A prediction c¢f the minesoil character based on
overburden analysis, soil analysis, and other available
information;

(2) The proposed treatment tc neutralize acidity;

(3) The method of mechanical seed bed preparation;

{(4) The application rates and analysis of
fertilization;

{5) The application rates and types of mulch;

{(6) The application rates and species of perennial
vegetation including herbaceous and woody plants in accordance
with the Handbook or other appropriate sources;

(7) The areas to be planted cr seeded to trees and
shrubs; :

-

{8) The land use objective; and
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{($) A maintenance schedule.

(h) Alternative species of trees, shrubs, grasses, legumes,
cr vines may be substituted for native species 1f approved by the
Commissioner. Use of substitute species may be approved on the
basis of the feollowing:

(1) The species are compatible with the plant and :
animal species of the region and are necessary to and compatible
with achieving the approved postmining land use; and

(2) The species meet the reguirements of applicable
state and federal seed, poisonous and noxious plant, or
introduced species laws and regulations.

{i) The vegetation plan shall contain a plan for soil.
treatment and amendments which meet the following minimum
standards:

(1) 600 lbs/ac of 10-20-10 or 10-20-20 fertilizer.
Alternative rates and fertilizer analysis based on soil analysis
performed by a gqualified scils labeoratory may be substituted.

, ({2) Lime shall be reguired where soil pH is less than
5.5. Lime rates shall be such that a uniform soil pH of 6.0 will
be achieved.

(2) Mulch Specifications: Mulch shall be used on all
disturbed areas. Approved materials and minimum rates to be -
applied are as follows: : ' T
Material Rate/Acre
Straw or hay 1 1/2-2 tons materials may be

anchored with asphalt emulsion
or other techniques approved by
the Commissioner. .- _

Wood Fiber or
Wood Cellulcse 1,000 1lbs.

Shredded Bark 50 cubic wyards
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Adhesives or tackifiers may be used with wcod fiber or wood
cellulose at the rates indicated in the feollowing table:

Minimum Rate/Acre fcr Wocd Fiber cor Wecd Cellulose

Material - Rate/Acre

Genagua 743 _ 25 gallcns ' 500 1ks.
Curasol .AK or HA "25 gallcns 500 lbs.
Aerospray 70 25 gallens 500 1bs.

() In implementing the revegetation plan, the operator
shall take into censideration the character of the minesoil.
Factors to be considered are the following:

(1ly Fertility;
(2} Sicniness;
(3y Texture;

(4) Steepness of slope;

(5) Standard field and labcecratcry overburden analysis;

and
(6) Premining coverburden analysis.

(k) Minescils which have a demonstrated history of acidity
or other chemical parameters which may limit vegetative success
shall be analvzed by a qualified scils laboratory. The results
of such analysis shall be made & part of the final planting plan.

§.3. Standards for Evaluating Vegetative Cover.

(a) The planting plan may be amended or-modified prior to
implementation to reflect the results of analyses of mine soils
and tc make mincr adjustments to application rates and species :
composition. Any amendments or modifications which reflect major
changes in seeding or planting rates and species composition
shall be submitted as a permit revision.

(b)Y Final Planhting Report. A final planting plan report
shall be submitted to the Commissioner within sixty {60) days
after Phase 1 bond reductions. The report-shall contain the
actual acreage planted, applicaticn rates of soll amendments,
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seed and seedlings mixtures and rates. Where tree plantings are
a part _of the revegetation plan, the report may reflect only
grasses_and lequmes with a subsequent and separate report to be
filed after the tree plantings are completed during the
appropriate planting season.

(¢} Time for Inspection. Prior tc the recognized spring
and fall planting seasons, the operator shall review all areas
which were seeded and/or planted during previous planting
seasons. _The operator shall then cause those areas deficient in
vegetative cover to be retreated (graded, seeded, planted,
mulched, limed, etc.) to establish the required level of
vegetation success. Where-tree-plantings-are-a-part-of-the
revegetatien-piany-the-report-may-refieet-oniy-grasses-and
tegumes-with-a-suksequent-and-separate-report-to-be-filted-after
the-tree-pitantings-are- cempieted during-the- appropr:ate ptanting
seasons

(d) Not less than two (2) years following the last date of
augmented seeding, the Commissioner shall conduct a vegetative
inspection to determine that applicable standards for vegetative
success have been met. In evaluating vegetative success, the
Commissioner shall use a statistically valid sampling technique
with a ninety (9C) percent statistical confidence interval from
the. Handbcok. An inspection report shall be filed for each
inspection and when the standard is met, the Ccmmissioner shall
exacute a Phase II bond release,

(e) After five (5) growing seasons following the last -
augmented seeding, planting, fertilization, revegetation, or
other work, the operator may request a final inspection and final
bond release - Upon receipt of such request, the Commissicner
shall conduct a final vegetative evaluation using approved,
statistically valid sampling techniques.. A final report shall be
filed and if the applicable standards have been met, the
Commissioner shall release the remainder of the bond Ground
cover, production, or stocking shall be considered equal to the
approved success standard when they are not less than 90 (ninety)
percent ¢f the success standard. : )

{f) Where the post mining land use regquires legumes and
perennial grasses, the operator shall achieve at least a ninety
(90} percent ground cover and a productivity level as set forth
in the Handbook during any two years of the responsibility period
except for the first year. Substandard areas shall not exceed
one-fourth (1/4) acre in size nor total more than ten (10)
percent of the area seeded. E=xceptions to-this standard may be
authorized by the Commissioner based on the following:
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(1) For areas to be develecped Ifcor industrial or
residential use less than two (2) vears after regrading is
completed, the ground cover ¢f living plants shall not be less
than reguired tc control ercsiocn.

(2) For areas tc be used for cropland, the success of
crop production from the mined area shall be egual tc or greater
than that of the approved standard for the crop being grown over

last two (2) consecutive grewing seasons of the five growing
season liakility period.. The applicable five growing season
period of_ responsibility for revegetation shall commence at the
date of initial planting of the crop being greown.

(g) ©On areas to be develcped for forestland and/or wildlife

use, success of vegetation shall be determined on the basis of

tree and shrub survival and grcund cever. Minimum standards for

woody plants shall be seventy percent (70%) ground cover of

legumes and perennial grasses, and four hundred fifty (450) trees
{including volunteer tree species) and/or planted shrubs per acre

for the growing season of the last year of the responsibility
period. - o .

Substandard areas shall not exceed one-fourth (1/4) acre in
size nor total more than twenty percent (20%) of the area seeded

or planted. Provided, that where a wildlife planting plan has

been approved by a professional wildlife biclogist and proposes a

stocking rate of less than four hundred fifty (4530} trees or

shrubs per acre the standard for grasses and legumes shall meet-

those standerds contained in paragraph (f) of this Subsection.

At the time of final bond release, at least eighty (80) percent
of all trees and shrubs used to determine revegetation success

must have been in place for at least sixty (60) percent of the

applicable minimum perlod of responsibility.

(h) Forest resocurce conservatlon standards for commercial

reforestation operations are as follows:

1} The area shall have a minimum stocklng of six .
hundred (600C) treés per acre;

(2 A minimum of seventy-five percent (75%) of

countable trees shall be commercial tree species as reflected in

the approved planting plan;

{3) A reguest for bond release shall be approved by

the Commissioner if the tree survival is equal tc or greater than

four hundred fifty (450) trees per acre and there is seventy
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percent (70%) herbaceous cover during the growing season of the
last year of the responsibility period; and

(4) At the time of final bond release, at least eighty
{80) percent of all trees and shrubs used to determine
revegetation success must have been iIn place for at least sixty
(60) percent of the applicable minimum period of responsibility.
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38-2-10 . Prime Farmlands.

10.1. Identification of Prime Farmlands.

(a) Each permit applicaticn shall include the results of a

reconnaissance inspection to determine whether or not all or part
of the permit area is prime farmland. All or any part of a
proposed permit area may be designated by the Commissicner as
prime farmland on the basis ¢f a reconnaissance inspection, soil
surveys, and other reguired information submitted as part of a
permit application. For the purposes of this section, said
surveys shall mean surveys developed in accordance with standards
of the National Cooperative So0il Survey which includes the
procedures set forth in the U. 5. Department of Agriculture
Handbook 436 {Soil Taxonomy) and 18 {Soil Survey).

{k) The reguirements for said surveys may be waived by the
Commissicner 1f the applicant can demonstrate that a basis exists
for making a negative determinaticn ¢f prime farmland.

10.2. Negative Determinaticn of Prime Farmland.

(a) Land within the proposed permit area_shall not be
considered as prime farmland where the applicant can demonstrate
one, or more of the fcllowing situations:

(1) Nc land within the proposed permit boundaries have
been historically used for cropland. For purposes of prime
farmland determinations, historically used for cropland means:

(A) Lands that have been used for cropland for -
any five (5) years or more cut cf the ten (1l0) years immediately
preceding the acquisition, including purchase, lease, or option,
cf the land for the purpcse of conducting or allowing through
resale, lease or cpticn the conduct of surface coal mining and
reclamation operations;”

{B) Lands that the Commissioner determines, on
the basis of additicnal crepland history of the surrcunding lands
and the lands under consideration, that the permit area is -
clearly cropland but falls cutside the specific five (5) years in
ten (10) critericn, in which case the regulations for prime
farmland may be applied to include more years to cropland history
only to increase the prime farmland acreage to be preserved; or

(C) Lands that would likely have been used as

cropland for any five (5) out of the iast ten (10) vears,
immediately preceding such acquisition but for the same fact of
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ownership or control of the land unrelated to the productivity of
the Iand. -

(2) The slope of all land within the permit area is
ten percent {(10%) or greater;

(3) Other factors exist, such as a very rocky surface,
or the land is frequently flooded during the spring or fall
seascon more often than once in two (2) years, which clearly
places all land within the area outs;de the purvzew of prime
farmiand; or

(4) A written determination based on so0il surveys and
other scientific findings made by a gqualified person othar than
the applicant that land within the proposed mining area does not
meet the requirements for prime farmlands. The soil survey shall
be of the detail used by the U. S. Soll Conservation Service for -
operational conservation planning and shall contain at a minimum :
a descripticon of soil mapplng units, pH, soil horizon depths and
s0il densities. .

10.3. Plan for Restoration of Prime Farmland.

{a)} The appllcant shall propose a plan for the mining and
restoraticn of any prime farmland within the proposed permit
area. This plan shall be made a part of the permit application
and shall be the basis for determining the technological
capabillity of the appllcant to restore prime farmlands. The plan
shall include:

(1) A soil survey of the original undisturbed soil
profile showing the depth and thickness of each of the soil
horizons that collectively constitute the root zone. The soil
survey shall be of the detail used by the U. S. Soil Conservation
Service for operatioconal ccenservation planning and shall contain, -
at a minimum, a descripticn cf scil mapping units, pH, soil
density, and the depth and thickness cf each scil horizon;

(2) The proposed types c¢f equipment and methodology to
be used for remcval, storage, and replacement ©f the soil in
accordance with Subsection 10.4 of this sectiocn;

(3) The location of areas to be used for the separate
stockpiling of the soil horizons and plans for soil stabilization
before redistribution;

{(4) The use of topsoil substitutes may be approved by
the Commissioner on the kasis of scientific information provided -
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by the applicant that the substifute material is suitable for the
proposed pcestimining land use. Such information shall be made a
part of the permit application;

(5) Plans for seeding and/or planting the regraded
area and the conservation practices proposed to control erosion
and sedimentation during the first twelve (12) months after
regrading 1s completed;

{6) Scientific data from comparable areas that
demonstrate that the applicant will achieve, within a reasonable
period of time, eguivalent or higher levels of yield after mining
as exlsted before mining; and

{(7) Information regarding productivity prior to
mining, including the average vield of food, fiber, forage or
wood products obtained under a high level of management. '

10.4. Special Reguirements.

(a) For. all proposed mining operations cn prime farmlands,
the applicant shall meet the following special requirements: :

(L) All soil horizons tc be used in the reconstruction
of the s0il shall be removed and stcckpiled before drilling,
blasting, or mining. Where removal of scil horizons result in
erosion that may cause air and water pollution, the application
shall specify methods or treatment to centrol ercosion of expcosed
overburden. The application shall describe procedures to be used "
to: :

{A) Remove separately the entire A horizon or
other suitable scil materials which will be used to create a
final soil having a greater productive capacity than that which
existed prior to mining. Such operaticns will be carried out iIn
a manner that prevents mixing or contaminaticn with other .
material before replacement;

{B) Remove separately the B horizon of the
natural soil cr a combination of B horizon and undexrlying C
horizon or-other suitable soil material that will create a
reconstructed root zone of greater preductive capacity than that
which existed prior to mining. Such cperations shall be carried
out in a manner that prevents mixing or contamination with other
material; and ; o ,

(C} Remove separately the underlying C horizons
cr other strata, or a combination of such horizons or octher

131



Title 38

CSR 2 i ) o

Section 10

strata to be used instead of the B horizon that are of greater
thickness and that can be shown to be more favorable for plant
growth than the B horizon, and that when replaced will create in
the reconstructed soil .a final root zone of greater depth and
quality to that which existed in the natural seoil.

(b) 1If stockpiling of soil horizeons i1s necessary, the A
horizon and B horizon shall be stored separately from each other.
The stockpiles shall be sited within the permit area at a
suitable location where they will nct be disturbed or exposed to -
excessive erosicn by water cr wind before the stcckpiled horizons
can be redistributed on the regraded surface. Stockpiles in
place for more than thirty (30) days shall be protected from
ercsion.

(c) Soil Replacement.

(1y Scil recconstructicn specificaticns established by
the U. 8. Soil Ccnservation Service shall be based upon the
standards of the National Cocperative Socil Survey and shall
include, as a minimum, physical and chemical characteristics of
reconstructed.soils and scil descriptions containing soil-horizoen
depths, soil densities, scil pH, and other specifications such
that constructed scils will have the capability of achieving
levegls of vield egual to, cr higher than, those cf nonmined prime
farmland in the surrounding area.

(2} The minimum depth c¢f scil and substitute scil
material to be reconstructed shall be IZcrty-eight (48) inches, or
a lesser depth egual to the depth to a subsurface horizon in the
natural soil that inhibits or prevents rcot penetration , or a
greater depth 1f determined necessary to restore the original
soil productivity capacity. Soil herizons shall be considered as
inhibiting or preventing root penetraticn if their physical or
chenical properties or water-supplving capacities cause them to
restrict or prevent penetration by roots of plants common to the
vicinity of the permit area and if these properties or capacities
have. little or no beneficial effect on soll productive capacity.

{3) The operator shall replace and regrade the soil
herizons or other root-zone material with proper compaction and
uniform depth.

(4) The operator shall replace the B horizon, C
horizon, or other approved substitute material to the thickness
needed to meet the reguirements of subparagraph (2) of paragraph
{c) of this subsection. ,
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{5) The operatcr shall replace the topsoil or other
approved substitute materials as the final surface soil layer.
This surface scil layer shall egual or exceed the thickness cf
the original surface scil layer, as determined by the soil
survey.

(d) Apply nutrients and soil amendments as needed to S

establish guick vegetative growth.

(e) In those areas where the B or C horizons were not
removed but may have been compacted or otherwise damaged during
the mining operation, the operator shall engage in deep tilling
cr other appropriate means to restore premining capablilities.

10.5. Revegetation. FEach person who conducts surface coal

mining and reclamation operations on prime farmland shall meet
the following revegetation requirements during reclamation:

(a) Following soll replacement, the operator shall
establish a vegetative cover of the type and in the manner set
forth in the approved permit. Seeding and/or planting shall be
accomplished during the next periocd for favorable planting .
conditions. Suitable mulch and other soil stapilizing practlces
shall be used on all areas; and ,

(b) Within the time period specified iIn the permit, but nct
mocre than ten (10) vears after completion of backfilling and
rough grading, any portion of the permit area which is prime
farmland must be used for crops. The crops may be grown in

rectaticn with hay or pasture crops. The Commissioner may apprecve =

the use of perennial plants for hay where this is a ccmmon long
term use of prime farmland soils in the surrounding area.

10.6 Revegetation and Restoration of Soil Productivity.

(a) TFeollowing prime farmland soil replacement, the soil
surface shall be stabilized with a vegetative cover. or other
means that effectively controls s0il less by wind and wateri
erosion.

{b) Prime farmland soll productivity shall be restored in
accerdance with the following provisions:

(1) Measurement of soil preoductivity shall be
initiated within ten (10) vears after completion of soil
replacement. . . o

-
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(2} Soll productivity shall be measured on a
representative sample or on all of the mined and reclaimed prime
farmland area using the reference crop determined under paragraph
(b){6) of this subsection. A& statistically valld sampling
technigue at a ninety (90) percent or greater statistical
confidence level_shall be used as set forth in the Handbook and
in consultation with the U. 8. Soil Conservation Service.

(3) The measurement period for determining average
annual crop production (yield) shall be & minimum of three (3)
crop yvears prior to release of the performance bond.

(4) The level of management applied during the
measurement period shall be the same as the level of management
used on nonmined prime farmland in the surrcunding area.

(5) Restoration o©of soil productivity shall be
considered achieved when the average yield during the measurement
period egquals or exceeds the average yield of the reference crop
established for the same pericd for nonmined soils of the same cr -
similar texture or slope phase cf the scil series in the
surrounding area under equivalent management practices.

(6) The reference crop on which restoration of soil
product1v1ty ig proven shall be selected from the crops most
commonly preduced on the surrounding prime farmland. Where row
crops are the dominant crops grown on prime farmland in the area,
the row crop reguiring the greatest rooting depth shall be chosen
as one of the reference crops. '

(7) Reference crop yields for ‘a given crop season are _ -
to be.determined from: ' -

(A) The current yield records of representative.
local farms in the surrounding area, W1th concurrence by the uU.
5. S0il Conservation Service; or

{B) The average county yields recognized by the
U. 8. Department of Agriculture, which have been adjusted by the
U. 8. Soil Conservation Service for local yield variation within
the county that is associated with differences between nonmined
prime farmland soil and all other scils that produce the
reference crop. '

(8) Under either procedure in paragraph (b)(7) of this

subsection, the average reference crop vield may be adjusted,
with the concurrence of the U. 3. Soil Conservation Service, for:

134



Title 38
CSR 2
Secticon 10

{A) Disease, pest, and weather-induced seascnal
variations; cr < : ’

(BY Differences in specific management practices
where the overall management practices of the crops being
compared are egquivalent.
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38-2-11. ~Insurance and Bonding.

11.1 Insurance.

{a) The applicant shall provide liability insurance for
each surface mining and reclamatiocn ¢peraticn and maintain such
insurance throughout the life ef-the-permitliabilitv period ) o
necessary to complete all reclamation obligations in the = -
following minimum amounts: - .

(1) For bodily injury $300,000 for each occurrence and. il
$500,000 aggregate. B E
{2}y For property damage $3CC,000 for each occurrence o
and $500 OOO aggregate Wlth ne exclu51ons for landslldes or water
loss. : . - .

(b) A statement shall be affixed to each certificate of -
insurance affirming that the insurer will promptly notify the
Commissioner of any substantive change in pelicy including
cancellations, termination, or failure tc renew.

(c) Insurance coverage for biasting damage may be ,
terminated prior to final bond release but not before blasting _
activities have ceased provided that full amount of liability
coverage shall continue as required by the Act and these
regulations.

11.2 Performance Bonds. Prior to issuance of a permit and
prior to initiation of surface mining operations, the operator
shall provide a performance bond in accordance with Section 11 of
the Act and in accordance with this section,

{a) BAll performance bonds shall provide a mechanism for a
bank or surety companvy to give prompt notice to the Commissioner . . -
and the permittee of any action filed alleging the insolvency or
bankruptcy ©f the surety company, the bank, or the permittee; or _
alleging &ny violations which would result in suspension or
revocation of the surety's license or bank's charter to do
business.

(b} Upon incapacity of the bank or surety company by reason
cf bankruptcy, insolvency, or suspension or revocation of a
charter or license, the permittee shall be deemed to be without
bond coverage and shall promptly notify the Commissioner.

(c¢) The Commissioner, upon notification received in
accordance with the procedures of paragraph (a) of this
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subsection, or from the permittee shall in writing notify the
operator who is without bond coverage and specify a reasonable
period not to exceed ninety (S0) days to replace bond coverage.

If an adeduate bond is not pocsted by the end of the period’
allowed, the operator shall cease mining operations and shall
immediately begin to conduct the reclamation operxations in
accordance with the approved reclamation plan. Mining operations.
shall not resume until the Commissicner has determined that an
acceptable bond has been posted.

{d) The Cormissioner shall issue a notice cf viclation
against any operator who is without bond coverage. The notice
shall spezify a reasonable pericd tc replace bond coverage not to
exceed ninety (90) days. During this pericd the Commissicner
shall conduct weekly inspections to ensure continuing compliance
with permit requirements, the regulations and the Act. Such
notice of vieolation, i1f abated within the pericd.allowed, shall
not be _counted as a notice of viclation for purposes of c1v1l or .
criminal perialties determining a "pattern of williful v101atlons”
and .need not be reported as a past violation in permit
applications. If such a notice of violation is not abated in
accordance with the schedule, a cessation order shall be issued,
at which time the operator shall initiate and complete as
contemporaneously as possible total reclamation of the area.

11.3 Surety Bonds.

(a) The surety shall be subject toc the following
conditions:

(1Y A surety bond shall be executed by the operator
and a corpecrate surety llcensed to do business in the State of
West Virginia.

(2) Surety bonds shall be noncancelable during their
term except that surety bond coverage may be adjusted in
accordance with the provisions of subsection 12.3 of these
regulations. The Commissioner shall advise the surety within
thirty (30) days after the receipt of a request for bond
adiustment whether the bond may be adjusted. .

11.4 Collateral bonds.

(a) Except for letters of credit, ccllateral bonds shall be
subject to the following conditions:
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{1) The Commissioner shall obtain possession of and
keep in custody all collateral deposited by the applicant, until
authcrized for release or replacement;

(2) The Commissioner shall value collateral at their
current market value, not face value;

(3) The Commissioner shall require that certificates
of deposit be assigned to the Department c¢f Energy, in writing,
and reflect this assignment upon the books cf the bank issuing
such certificetes;

(4% The Commissioner shall not accept an individual
certificate for & denomination in excess of maximum ilnsurable
amount as determined by F.D.I.C. and F.S.L.I.C.;

(5) The Commissicner shall regquire the banks issuing
these certificates tc waive all rights of setcff or liens which
it has or might have against those certificates;

(6) The Commissioner shall only accept certificates of
deposit in a bank in this state;

‘ (7) The Commissiocner shall require the applicant to
deposit sufficient amounts cf certificates of deposit, to assure
that he will be able to liquidate those certificates prior tc
maturity, upon forfeiture, for the amount of the bond required;

{8) Real property posted as a collateral bond shall
meet. the following conditicons:

(A) The applicant shall grant the Department of
Energy a first mortgage, first deed of trust, or perfected first-
lien security interest in real preoperty with a right to sell or _
otherwise dispose of the property in the event of forfeiture.

{B) In order for the Ccmmissioner to evaluate the
adegquacy of the real property offered to satisfy collateral
requirements, the applicant shall submit a schedule c¢f the real
property whnich shall be mortgaged or pledged to secure the
obligations under the 1ndemn1ty agreement The list shall
include: '

(i) A description of the prcperty;

(ii) The fair market value as determined by
an independent appraisal conducted by a certified appraiser; and
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(iii) Proof of possession and title to the
real property.

(C) The property may include land which is part
of the permit area; however, land pledged as collateral for a
bond under this section shall not be disturbed under any permit
while it is serving as security.

{9) Whole Life insurance policies posted as a
collateral bond shall meet the following conditions:

(A} The corporation, partnership, or sole
proprietorship applying for the permit shall own the sald policy;

(B) The Commissioner shall obtain possession of
and keep in custody all policies assigned by the applicant, until
authorized for release or replacement; :

(C}y The Commissioner shall, at a minimum, value
this ¢ollateral at Net Cash Surrender Value sc as to ensure that -
such policies less all penalties and administrative expenses
incurred at the time of redemption shall egqual or exceed the
amounts of the bond reguired to be posted;

. (D)' The Net Cash Surrender wvalue of the Whole
Life insufanceé policy shall not exceed $300,000.00;

{(E) The Commissicner shall accept only Whole Life
policies which are not interest sensitive and have a guaranteed
rate.of interest; : -

(F) The Commissioner shall require that Whole
Life policies be assigned to the Department of Energy, in
writing, and reflect this assignment upon the books cf the
company issuing such policies and be recorded by the applicant as
required by the Commissioconer;

(G) Upon and during the assignment, such policies
shall bear no liens, loans or encumbrances, and ncne shall become
effective without the prior written consent cf the Commissioner,
with the exception of allowing future dividends distributed to
such policies to offset annual premiums, sc leong as the Net Cash
Surrender Value meets or exceeds the amcunts cf the bond
regquired; and

(H) The Ccmmissioner shall only accept those

policies issued by companies licensed to conduct business in the
State of West Virginia. Furthermore, such companies shall be
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member insurers of the West Virginia Life and Health Insurance
Guaranty Association and have an independent financial rating by
A. M. Best Company of A+ (Superior), Raa by Moody's Investor
Service, or the eqguivalent. B o -

(10) Persons with an interest in collateral posted as a
bond, and who desire notification of actions pursuant to the
bond, shall request the notification in writing to the
Commissioner at the time collateral is offered.

(b) Letters of credit shall be subject to the following
conditions:

(1} The letter may only be issued by a bank organized
or authorized tc do business in the State of West Virginia;

{2) Letters of credit shall be irrevocable during
their terms. The Commissioner may approve the use of letters of .
credit as security in accordance with a schedule approved with
the permit. Any bank issuing a letter cf credit for the purposes
of this paragraph shall notify the Commissioner in writing at
least ninety (%0) days prior to the maturity date of such letter
of credit or the expiration of the letter of credit agreement.
Letters of credit utilized as securities iIn areas reguiring
ceontinucus bond coverage shall be forfeited and collected by the
Qffice of Attorney General, if not replaced by other suitable
evidence of financial responsibility at least thirty (30) days
before the expiration date of the letter of credit agreement;

(3) The letter must be payable to the Department of.
Energy in part or in full upon demand and receipt from the
Commissioner cf a notice of forfeiture;

{4) The Commissioner .shall not accept a letter of
credit in excess of ten percent (10%) of the bank's capital .
surplus account as shown on a balance sheet certified by a
Certified Public Accountant;

{5) The Commissioner shall not accept letters of
credit frodm a kank for any perscn, cn all permits held by that
berscn, in excess of three times the company's maximum single
obligation as provided by State law; B

{6) The Commissioner shall provide in the indemnity
agreement that the amount shall be confessed to judgment upon
forfeiture:; and ’

-
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(7) The bond shall provide that:

(A) The bank will give prcmpt notice to the
permittee_and the Commissioner of any notice recelved or action
filed alleglng the insolvency or bankruptcy of the bank, or -
alleging any violations of regulatory requirements which could
result in suspension or revocation of the bank's charter of
license to do business;

(B) In the event the bank becomes unable to
fulfill its obligations under the letter of credit for any
reason, notice shall be given immediately to the permittee and
the Commissioner; and

(C) Upon the incapacity of a bank by reason of
bankruptcy, insclvency or suspension or revocation of its charter
or license, the permittee shall be deemed to be without bond
coverage in vioclation of section 11 of the Act. The Commissioner
shall issue a notice of violation against any operatoer who is
without bond coverage. The notice shall specify a reasonable
period to replace bond coverage, not to exceed ninety ({90) days.
During this period the Commissioner shall conduct weekly
inspections to ensure continuing compliance with other permit
requirements, the regulatcery program and the Code of West
Virginia. Such notice cf viclaticn, if abated within the periocd .
allcwed, shall not be counted as a notice cof viclation for
purposes of determining a "pattern cf willful violations" and
need not be reported as a past viclation in permit applications.
If such a notice ¢f violation is not abated in accordance with
the schedule, a cessation order shall be issued, at which time
the operator shall begin and complete, as contemporanecusly as
possible, total reclamation of the area.

(8) Persons with an interest in letters of credit
posted as a bend, and who desire notification of actions pursuant
to the bond, shall regquest the notification in writing to the
Commissioner.at the time collateral is cffered. .

(¢) The estimated bond value cof all ccllateral posted as
bond assurance under paragraph (a) and (b) of this subsection
shall be subject tc a margin which is a ratio of bond value to
market value as determined by the Commissicner. This margin
shall reflect legal and liguidation fees, as well as value
depreciation, marketability and fluctuations which might affect
the net cash available to the Commissioner in performing
recliamation. The bond value of collateral may be evaluated at
any time, but shall be evaluated as part of permit renewal and if
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necessary the bond value increased or decreased. In no case
shall the bond value excesed the market value. :

11.5 Escrow Bonding.

(a) The Commissioner may authorize the operator to
supplement a bonding program through the establishment of an
escrow account deposited in one or more federally Insured
accounts pavable on demand only to the Commissioner or deposited
with the Commissioner directly. Contributions to the account may
be based cn acres affected or tons of coal produced or any cther
rate approved by the Commissioner. In all cases, the total bond
including the escrow amount, as determined by the Commissioner in
the bonding schedule, shall not be less than the amount required
under Secticn 11 of the Act.

(b) Escrow funds deposited in federally insured accounts
shall not excéed the maximum insured amount under applicable
Federal insurance programs such as by F.D.I.C., or F.3.L.1.C.

(¢) Interest pald on an escrow account shall be retained in
the escrow account and applied to the bond value of the escrow
account unless the Commissioner has approved that the interest be
paid to the operator. In order toc gualify for interest payment,
the operator shall request such acticon in writing during the
permit application process.

(d) Certificates of deposit may be substituted for esSCrow
accounts upon appreoval of the Commissicner.

11.6 s¢lf-Bonding.

{a) Definitions. For the purposes of this subsection oniy:

- -—(1) Current assets means cash or other assets or.
resources which are reasonably expected to be converted. teo cash
or sold or consumed within one (1) year or within the normal
operating cycle of the business,.

(2) Current liabilities means obligations which are
reasonably expected to be paid oxr ligquidated within one (1) year
or within the normal operating cycle of the business.

(3) Fized assets means plants and equlpment but does
not include land or coal in place.
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(4) Liabilities means obligations to transfer assets
or provide services to other entities iIn the future as a result
of past transactions.

(5) Net worth means total assets minus total
liabilities and is egqguivalent to owners equity.

(6) Parent corporation means corporation which owns or
controls the applicant. :

(7) Tangible net worth means net worth minus
intangibles such as goodwill and rights to patents or royalties.

(b) The Commissioner may accept a self-bond from an
applicant for a permit if all of the following conditions are met
by the applicant or its parent corporation guarantor:

(1) The applicant designates a suitable agent to
receive service of process in the State where the proposed
surface coal mining operaticn is to be conducted.

(2) The applicant has been in continucus operation as
a business entity for a pericd of not less than five (3) years.
Continuous operation shall mean that business was conducted cver._:
a period of five (5) vears immediately preceding the time of
applicatiocn.

(A) The Commissioner may allow a joint venture or
syndicate with less than five years of continuous operation to
qualify under this reguirement, if each member of the joint
venture or syndicate has been in continuous operaticn for at
least five (5) years immediately preceding the time of
application, ' :

(B}Y When calculating the periocd of continuous
operaticon, the Commissicner may exclude past pericds of
interruption to the cperation ¢f the business entity that were
bevond the applicant's centrol and that de neot affect the
applicant's likelihced ¢f remaining in business during the
proposed surface ccoal mining and reclamaticn operations.

{3} The applicant submits financial information in
sufficient detail tc show that the applicant meets one of the
feliowing criteria: '

{A) The applicant has a current rating for its

most recent bend issuance of "A" or higher”as issued by either
Moody's Investor Service or Standard and Poor's Corporation;
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{B) The applicant has a tangible net worth of at
least ten (10) million dollars, a ratio of total liabilities to
net worth of 2.5 times or less, and a ratio of current assets to
current liabilities of 1.2 times or Jgreater; oxr-

(C) The applicant's fixed assets in the United
State total at least twenty (20) million dollars, and the
applicant has a ratic of total liabilities to net worth of 2.5 .
times or less, and a ratic ¢f current assets to current
ligbilities of 1.2 times or Jgreatar. :

(4) The applicant submits:

(A) Financial statements for the most recently
completed fiscal year acccmpanied by a report prepared by an
independent certified public accountant in conformity with
generally accepted accounting principles and containing the
accountant's audit opinion or review opinion of the financial
statements with no adverse opinion;

(B} Unaudited financial statements for completed
gquarters in the current fiscal year; and

(C} Additional unaudited information as requested -
by the Commissioner. = }

(c) The Commissioner may accept a written guarantee for an
applicant's self-bond from a parent corporation guarantor, if the
guarantor meets the conditions of subparagraphs (1) through (4)
of paragraph (b) of this subsection as if it were the applicant.
Such a written guearantee shall be referred to as a '"corporate
guarantee”. The terms of the corporate guarantee shall provide
for the following: - oo ST

(1) If the applicant fails tc conplete the reclamation
plan, the guarantor shall do so or the guarantor shall be liable
under the indemnity agreement to provide funds to the
Commissioner sufficient to complete the reclamation plan, but not
to exceed the bond amount.

(2) The corporate guarantee shall remain in force
unless the guarantor sends notice of cancellation by certified
mail to the applicant and to the Commissioner at least ninety
(90) days in advance 5f the cancellation date, and the
Commissicriéer accepts the cancellation.

(3} The cancellation may be accepted by the
Commissioner if the applicant obtains suitable replacement bond
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pefore the cancellation date or if the lands for which the self- .

bond, or porticn thereof, was accepted have not been disturbed,

(d) Forc:-the Commissioner to accept an applicant's self-
bond, the total amount cf the outstanding and proposed self-<bonds
of the applicant for surface ceal mining and reclamation
operations shall not exceed twenty-five (25) percent of the
applicant's tangible net worth in the United States. For the
Commissioner tc accept a corporate guarantee, the total amount of
the parent corporation guarantcer's present and proposed self- -
bonds and cuaranteed seli-bends fcr surface ccal mining and
reclamation operations shall not exceed twenty-five (25) percent
of the guarantor's tangible net worth in the United States.

(e) If the Commissioner accepts an applicant's self-bond,
an indemnity agreement shall be submitted subject to the
following requirements:.

(1) The indemnity agreement shall be executed by all.
perscns and parties who are to be bound by it, including the
parent corperation guarantor, and shall bind each jeointly and
severally.

(2) The indemnity agreement shall bé accompanied by an
affidavit certifyving that the agreement is valld under all
applicable State and Federal laws.

(3} Ccrporations applying for a self-bond or parent
corporations guaranteelng a subsidiary's self-bond shall submit

an indemnity agreement signed by two (2) corporate cfficers who -

are authorized to bkbind the corporation. A& copy of such
authorization shall be provided to the Commissioner. The
guarantor shall provide a copy of the corporate authorization
demonstrating that the corporation may gquarantee the self-bond
and execute the indemnity agreement.

(4) 1If the applicant is a partnership, Jjoint venture
or syndicate, the agreement shall bind each partner cor party who
has a beneficial interest, dlrectly or indirectly, in the
applicant.

{5) Pursuant to subsection (b) of Section 17 of the
Act, the applicant or parent corporation guarantor shall be
required to complete the approved reclamation plan for the lands
in default cr to pay to the Commissioner an amount necessary to
compiete the approved reclamation plan, not to exceed the bond
amount. If permitted under State law, the-indemnity agreement
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when under forfeiture shall cperate as a judgmenu agalnst those
parties liable under the indemnity agreement.

(f) 'The Commissioner may regquire self-bonded applicants and
parent guarantors to submit an update of the information required
under subparagraphs (3) and (4) of paragraphs (b) of this . '
subsection within ninety (90) days after the close of each fiscal
vear following the issuance of the self-bond or corporate
guarantee. . . ,

{gy TIf at any time during the periocd when a self-bond is
pested, the financial conditions ©of the applicant or the parent
corporation guarantor change so that the criteria of subparagraph
(3) paragraph (b) and paragraph (d) of this subsection are not -
satisfied, the permittee shall notify the Commissioner .
1mmed1ately and shall within ninety (90) days post an alternate
form ¢f bond in the same amcunt as the self-bond.

(h) The Commissioner shall issue a notice of violation
against any operator who is without bond coverage. The notice . . __ .
shall specify a reasonable period to replace bond coverage not to
exceed ninety (90) days. During this period the Commissioner
shall conduct weekly inspections to ensure continuing compliance
with permit reguirements, the regulations, and the Act. Such
notice of viclation, if_abated within the period allowed, shall . . _
not be counted as a notice of violation for purposes of civil or
criminal penalties determining a "pattern of willful violaticns”
and need ncot be reported as a past violation in permit :
applications. If such a notice of violation is not abated in
accordance with the schedule, & cessation order shall be issued,
at which time the operator shall initiate and complete as
contemporaneously as possible total reclamation of the area.

11.7 Combined Surety/Escrow Bonding.

{a) The Commissioner may accept a combined surety/escrow
bonding schedule provided that:

{1) A surety bond pavable to the Commissioner is
posted in the amount determined under Section 11 of the Act for
reclamation of each successive increment; and

(2) An interest-bearing escrow account, pavable to the
Commissioner with a predetermined deposit amount and freguency,
is established.

(p) Conditions of the combined surety/escrow bonding methed
shall be as follows:
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(1) Surety bond:

(A) The term of the surety bond shall be not less
than twoc (2) vears. : - - : - ..

(B} The amcunt of the surety bond shall always be
sufficient to cover the differerice between the escrow balance and
the total reclamation cost.

(C) The surety bond may be reduced in amount, but
the liability remaining shall depend on the escrow-deposit rate.
which shall be subject tc the reguirements of Subsections 1l1.4
and 11.5 cf this section.

(D) The surety bond shall be ncncancelable by the
gsurety during the bend term.

(E) Surety bond coverage may be released by the
Commissioner without applyving the bond-release criterlia of the
Act and Section 12 ¢of these regulaticns, at any time during the
bond term, provided provisions of subparagraph (2) (E) of
paragraph (b) of this subsection are met or are in accordance
with the provisicns of bond replacement under Subsection 12.1 of
this section.

(F) The surety bond is subject to the conditions
of bond forfeiture including ncncompliance with the escrow-
account provisicns of subparagraph (2) paragraph (b) of this
subsection.

(2} Escrow account:

{L) The terms and conditions of the escrow
account shall be developed jointly by the operator, surety and
Commissioner. For the purposes of this section, the development
of the escrow account shall be based on a producticn basis in an
amount not less than that regquired to make the escrow account -
equal to or greater than the bond reguirement within the term cf
the surety bond as agreed on jointly by the cperator, the surety
and the Commissioner. Deposits to the escrow account by the
operator shall be made menthly and sc reported _to the
Commissiconer. Failure to make deposits on schedule shall be just
cause for action by the Commissioner.

(B) A certified escrow-accocunt balance statement
shall be provided guarterly L¢ the surety and the Commissioner.

-
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{C) Provisions of the escrow account shall be in
accordance with Subsection 11.4 of this section.

{D) The escrow account shall be subject to bond-
forfeiture. -

(E}) The escrow-account balance shall egual the
initial bond amount, plus any adjustments required by paragraph
(b)(2)(A), of this subsection one hundred twenty (120) days prior
to .surety-bond termination, unless the total bond amount reguired
has been previously reduced through the bond-release procedures.

{(c) Provislons of the Act and Secticn 12 cf these
regulations may be applied tc both surety and escrow-bond
coverage during the bond term. )

(d) The surety-escrow combination may be repeated
successively or amended during the term by replacing the escrow
account with a surety bond, and reestablishing the escrow terms
and deposit rate, subject to Commissioner approval.

11.8 Incremental Bonding.

(a) When the applicant elects to bond in increments as
specified in subsection (a), Section 11, of the Act, the
following conditions shall apply

(1) A cumulative bond schedule shall be submitted
listing the areas covered by the initial bond and for the
addition of other acreage as it is affected. The amount of bond -
required to obtain a permit shall include the full reclamatlon
cost of the initial area being affected;

(2) When the applicant elects tc¢ "increment' the
amount of the performance bond during the term of the permit, he
shall identify the initial and successive incremental disturbed
areas which shall be indicated on the proposal map and made part
of the permit application and shall specify the proportion of the
total bond amount reguired for the term of the permit which will
be filed prior to commencing operations on each incremental area.
The scheduled amount of each performance bond increment shall be
filed in the segquence approved in the permit, and shall be filed
with the Commissioner at least thirty (30) days prior to the
commencement of surface ccocal mining and reclamation operations in
the next incremental area; and
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(3} The amount, duration, form, conditions and terms
of the performance bond shall conform to Subsections 11.2 through
11.7 of this secticn.

11.9 Period of Liability. The Commissioner may approve
selective huskbandry practices, excluding augmented seeding,
fertilization or irrigation, without extending the period of bhond
liability if the permittee can demonstrate that discontinuance of
such measures after the liability period expires will not reduce
the probability of permanent revegetation success.

Approved husbandry practices shall be limited to pest and
vermin control, pruning and any reseeding and/or transplanting
specifically necessitated by such actions, but shall be normal
conservation practices within the region for unmined lands having
land uses similar to the approved postmining land use cf the area
covered by the bond. : S
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38-2-12. Replacement, Release, and Forfeiture of RBonds.

12.1 Replacement of Bonds.

{a) The Commissioner may approve the replacement of __
existing bonds with other eguivalent bonds.

(b) Existing performance bonds shall not be released until
the permittee has submitted, and the Commissicner has approved,
acceptable replacement performance bonds. Replacement of a
performance bond pursuant te this section shall nct constitute a
release of bond.

12.2 Reguirement to Release Performance Bonds.

(ay In addition to the requirements of Section 23 of the
Act, the following bond release procedures shall be observed:

(1) The permittee may file an applicatlion with the
Commissicner fcocr the release of all or part of a performance
bond. Applicaticns may be filed only &t times or during seasons
established by the Commissioner which allow proper evaluatlon of .
the completed reclamation operations.

{2) A certificaticn cf publicaticn of the
advertlsement shall be made a part cf any bond release
application f£ile. 1In addition tc the requirement of Section 23
cf the Act, the advertisement shall indicate the name of the
permittee, the type of bond filed, the address c¢f the nearest
regional office of the Department of Energy to which written
commernts or reguests for public hearings and informal conferences
on the specific bond release may be submitted, and the closing
date. for receipt of comments or requests. In addition, as part
of any bond release application, the applicant shall submit
copies of letters which have been sent tc adjecining property
owners, local governmental bodies, planning agencies, sewage and
water treatment authorities, and water companies in the locality
in which the surface cecal mining and reclamaticn operation took
place, notifying them of the intention to seek release from the _
bond. - - ' : - T

(b)Y Inspection by regulatory authority.
(1} Upon recelipt of the bond release application, the
Commissioner shall, within thirty (30) davs, or as soon

thereafter as weather conditions permit, conduct an inspection
and evaluation of the reclamation work involved. The surface
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owner, agent, or lessee shall be given notice of such inspection
and may perticipate in making the bond release IiInspection.

(2) Within sixty (60) days from the filing of the bond
release applicaticn, if no public hearing is held, or within
thirty (30) days after a public hearing or informal conference
has been held, the Commissioner shall notify in writing the
permittee, the surety or other persons with an interest in bond
collateral who have requested notification, and the persons who
either filed objections in writing cr objectors who were a party
to the hearing proceedings, if any, cf his decision to release or
not to release all or part of the pericrmance bcnd. -

(¢) The Commissioner may release all or part of the bond if
ne viclations exist relative to the permitted site, and if '
reclamation covered by the kond or portion thereof has been
accomplished in accordance with the followling schedules:

(1) After the operator completes the back-filling,
regrading (which may include the replacement ¢f topscil) and
drainage control of a bonded area in accordance with the Act,
these rules and regulations, and the terms and ccenditions of the
permit to include the provisicns of subsection 14.5 of these
regulations, Phese I reclamaticon shall be considered complete,
and sixty (60) percent of the bond or collateral for the
applicable area may be released. .

(2} After revegetation has been estakblished on the
regraded mined lands in accordance with the approved reclamation
rlan to include the provisions of paragraph (d) of subsection
14.7 ¢f these regulations as it relates to chemical treatment,
Phase II reclamation shall be considered complete and an
additicnal twenty-five (23} percent of the original bond amcunt
may be released, provided that:

(A) Not less than two vears after the last
augmented seeding, standards for revegetation success have been
met.. : _ - -

(B} The lands are not contributing suspended
solids to stream flow or runoff ocutside the permit area in excess
of the reguirements of the Act, these rules and regulations, and
the terms and conditions of the permit.

(Cy With respect to prime farmland, soil = = _
productivity has been returned to the level of yield as requlred
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by the Act, these rules and regulations, and the terms and
cenditions of the permit.

(D) The provisions of a plan approved by the N
Commissioner for the sound future management of any permanent '
impoundment by the permittee or landowner have been implemented.

(E) The amcunt cof the remaining bond shall be
sufficdient to cover the estimated cost of reestablishing -
vegetaticn and drainage control structures.

{(3) Upon successful completion of the reclamation
reguirements of the Act, these rules and regulations, and the
terms and conditions of the permit, Phase III reclamation shall
be considered completed and the Commissicner may release the
remainder of the bond.

(4) Ncthwithstanding any other provisions of this
section, these regulations, or the Act, nc bond release or

reduction will be granted if, at the time, water discharged from
or affected by the operaticon requires chemical treatment in order

to comply with applicable effluent limltations or water guality
standards; provided that, the Commissioner may approve a reguest
for Phase I or Phase II release 1f the applicant demonstrates to
the satisfaction of the Commissicner that either: :

~ {A) The remaining bond is adeguate to assure locng
term treatment of the drainage; ozr

~ (B)Y The operator has committed other financial

resources which are adequate to assure long-term treatment of the T'L

drainage. ) L ) . _

) In crder tc make such demcnstraticn, the applicant
shall address, at a minimum, the current and proijected gquantity
and guality of drainage to be treated, the estimated capital and
operating cost of the treatment facility, and the calculations
which demonstrate the adequacy of the remlnlng bond or of the -

alternate financial resources.

(d) If the Commissicner disapproves the application for
release of the bond or portion thereof, he shall notify the
permittee, the surety, and any person with an interest in
colliateral, in writing, stating the reasons for disapproval and
recommending corrective actions necessary to secure the release
and allowing an opportunity for a public hearing.

-~

s
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{e) Any person with a valid legal interest which might be

adversely affected by release 0f the bond, or the responsible o

officer or head of any Federal, State, cr lccal governmental
agency which has jurisdiction by law cor special expertise with
respect to any envirconmental, social, or econcmic impact involved
in the operation or which is authorized t¢ develop and enforce
environmental standards with respect to such operations, shall
have the right to file written objections to the proposed release
of bend with the Commission within thirty (30) days after the
last publication of the notice required by paragraph (a} (2),
subsection 12.2 cof this section. TIf written objections are filed
and a hearing is requested, the Commissioner shall inform all the
interested parties c¢f the time and place of the hearing, and
shall heold a public hearing, or infcrmal cenference, within
thirty (30) days after receipt of the request for the hearing.
The date, time, and loccaticn of the public hearing, or informal
coenference, shall be advertised by the Commissicner in a
newspaper ©of general circulation in the locality for twe (2)
consecutive weeks. The public hearing, or informal ccnference,
shall be held in the locality of the surface coal mining
operation frem which bond release is sought.

(£) Without prejudice to the right of an objector or the
applicant, and when all parties agree, the Commissioner may hold
an informal conference in lieu cf a public hearing to resclve
such written objections. Unless waived by all parties, the
Commissioner shall make a record of the informal conference which
shall be accessible to all parties. The Commissioner shall also
furnish all parties of the informal conference with written
findings based on the informal conference, and the reasons for
said findings. o )

12.3 Bond Adjustments. Where the permittee demonstrates on
the basis of a sworn statement or progress map that a portion of
the permit area will remain undisturbed, the Commissioner may
release the amount ¢f the bond corresponding to the number of
undisturbed acres, provided that a minimum of $i0,000.00 bond
remains for the permit. Prior to approval of the reguest for
bond.adjustment, the Commissioner shall notify the permittee, the
surety, and any person with a property interest in collateral who
has requested notification, ke notified of the requested
adjustment tc the bond amount. The Commissioner shall provide
the permittee with an opportunity for an informal conference on
the adjustment. The provisions of this subsection are not '
subject to the provisions of subsection 12.2.

12.4 Forfeiture of Bonds. T
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{a) If an coperator refuses or is unable to conduct
reclamation of an unabated violation, if the terms of the permit
are not met, or 1f the operator defaulis on the conditions under
which the bond was accepted, the Commissioner shall take the
following action to forfeit the_bond:

(1} Send written notification by certified mail,
return receipt reguested, to the permittee and the surety on the
bond, 1f any, informing them of the decision to forfeit all or -
part of the bond, including the reasons for the forfeiture and
the amount to be forfeited. The amount shall be based on the
estimated total cost of achleving the reclamation plan
reqguirements; however, bond liablility shall extend to the entire
permit area. - C

{2) Advise the permittee and surety, if applicable, of
the conditicons under which forfeiture may be avoided. Such
conditions may include, but are not limited to:

(A} Agreement by the permittee or another party
to perform reclamation operations in accordance with a compliance
schedule which meets the conditions ¢f the permit, the
reclamation plan, and the regulatory program and a demonstratlon
that such party has the ability tc satisfy the conditions; or

{B) The Commissicner may allow a surety to
complete the reclamation plan, or the portion of the reclamaticn
plan applicable tc the bonded phase or increment, if tfhe surety
can demonstrate an ability to complete the reclamation in
accordance with the approved reclamation plan. No surety
liability shall be released until successful completion of . all
reclamaticn under the terms of the permit including the
applicable period of liability.

(b) In the event forfeiture of the bond is required by this
section, the Commissioner shall proceed to collect the forfeiture
amount as provided for in Section 17(b) ©f the Act.

(c¢) Where the bond is forfeited, the precceeds shall be used
by the Commissicner to accomplish the completicn of reclamation,
including the requirements of Secticn 23 of the Act and
Subsection 14.5 of these regulatiocns governing water quality..

(d) Where the proceeds of bond forfeiture used by the
Commissicner to complete reclamation are less than the actual
cost of reclamation:

-
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(1) The permittee shall be liable for all reclamation
costs, and the Commissioner shall collect from the permittee all
costs 1in excess cof the amcount forfeited ; or .

{2) In the event the Commissioner is unable to collect
the costs from the permittee, the Commissioner shall in a timely
manner but not later than one hundred eighty days after .
forfeiture ¢f the site-specific bond utilize monies in the
Special Reclamation Fund created by Subsection {(g), Section 11 of .
the Act, to accemplish the completion of reclamation, including - -
the reguirements cf Section 23 of the Act and Subsection 14.5 of -

these regulations governing water guality.

(e} DNotwithstanding any other provisions of the Act and
these regulations, the effective date of those provisions of _
paragraphs (¢) and (d) of this subsection relating to water

gquality shall be December 15, 1989.
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38-2-13. Reguirements of a Notice cf Intent to Prospect. ) -

13.1. Notice of Intent to Prospect - Less than two hundred .

fifty (250) tons. Any person who intends to commercially sell
coal in any guantity or to use coal extracited under this
subsection for reasons other than test purposes shall first 7
obtain a surface mining permit. In additien tc the requirements
of Section 7 of the Act, all prospecting cperaticns shall be
subject to the requirements cf this section.

(a} Application. The Notice of Intent shall be filed in
triplicate, in clasp-type binders, on forms prescribed by the
Commissioner, and shall contain the following information:

(1) The name, street address or route number, and
telephone number of the operator;

(2} Indicate if the c¢perator is a corporation,
partnership, or individual;

{3) The name, address, and telephone number of the
perscon who will have responsibility for conducting prospecting;

, (4) The name and address of all owners of surface land
and mineral rights;

(3y The location of the operation (county, magisterial
district and nearest post office);

(6) The anticipated date of commencement and
completion of operations;

(7) Indicate whether or not the operator or any
person, partnership, or corporation associated with the operator
has on f£lle, cor has ever had on file, in the State of West
Virginia & prospect permit and bend or an Iintent to prespect. If
so, list all prospect permits and Notices of Intent to Prospect,
together with an indication of their current reclamation status;

(8) The coperator's scurce cf legal right to enter and
conduct cperations;

(9) The notarized signature of a principal officer of
the cperater affixed to a statement declaring that the
information contained in the Notice is true and correct to the
best of his knowledge;

-
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(10) The name, address, and telephone number of the
applicant’s representative who will have on- site respon51blllty
for conducting the operation;

{(11) A narrative description of the proposed operation
including an estimated timetable for conducting and completing
each phase of the operation to include reclamation;

(12) A descriptlion of how the applicant will conduct
prospecting cperations so as tc protect habitats of unigque or
unusually high value feor fish, wildlife, and other related
environmental values and critical habitats of threatened or
endarigered species identified pursuant to the Endangered Species -
Act of. 1873 (16 U.8.C. 1531 et seq); and

(13) A description of cultural or histcrical resources
listed or known to be eligible for listing on the National
Register of histcric places and all known archaeclogical sites
located within the proposed prospecting area.

(b) Reclamation Plan. A reclamation plan which includes.
the following: . : ’

(1) The methed of prospecting;

(2) The method for contreclling runcff and
sedimentaticn; .

{(3) The method of regrading;
(4) A plan for revegetation;

(3) The method for sealing, casing or otherwise
managing prospecting holes, bore holes, wells or other exposed
underground openings created during the prospecting; and

(6) The method of constructing and/or utilizing roads. . .-

(¢) Maps. A map showing topographlc features, streams,
bodies of water, manmade structures, utility lines, etc.
equivalent tc that of a United States geological survey
topeographic gquadrangle map (scale 1" = 2,000'). The following
additional information shall also be shown:

(1) The surface and mineral owners of the tract(s) and -
property lines within the area to be prospected, including -
occupled dwellings not otherwise shown on the map;
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(2) The guadrangle title with a north arrow;

(3} Clearly indicate the name(s) of the receiving
stream(s);

{4) BShow by proper markings the approximate location
cf the crepline(s) and name of the sean(s);-and

(5} Show the area(s) to be disturked and the
apprcximate location of excavations, trenches, drill holes,
proposed and existing roads, and list the number of disturbed
acres.and;~

(€) B8how the location cf critical hebitats of anvy
threatened or endangered specles.

i13.2. Notice of Intent Lo Prospect - Greater than two _
hundred fifty (250) Tons. Any-persor-who-intends-te-cemmercially
use-or-seil-coat-extracted-under-this-subsection-for-reasens
other-than-test-purpeses-shali-first-obtain-a-surface-mining
permit<Any person who intends to commercially sell coal in any
quantity ¢r to use coal extracted under-this subsection for .
reasons other than test purposes shall first obtain a surface -
mining permit. If prospecting will remove more than 250 tons of -
coal, the Notice of Intent to Prespect shall include, in additicon
to the recuirements of Subsectlon 13.1 of thls Section, the
follewing:

(2) The applicant shall prepare a narrative discussion of a
feasibility study for the site, including the specific reasons
for extraction of the amount of tonnage for which permission is
reguested. The narrative shall be of sufficient detail to enable
the Commissioner to make a determination that the proposed
extracticn and sale of the coal is incidental to testing of the
coal to determine if it is of a mineable and merchandiseable.
quality, sc as to make it possible to conduct surface mining and
reclamation operations on the site for which a permit application
can be submitted at a later date. The narrative shall explain in
detail why other means of prospecting/explcraticn, such as core
drilling, involving extraction of less than 250 tons of coal, are
not adequate_tc determine the quallty cf the coal and the :
feasibility of future surface mining and reclamaticn operations
on the site. Form, generic or general statements by the
applicant of a need for guality testing of more than 250 tons
shall not be adequate grounds for the Commissioner's approval of .
removal of greater than 250 tons. The narrative shall contain at
a minimum: - .
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(1) A demonstration that the amount of coal to be
removed under the notice of intent to prospect application is not-
the total reserve of codl but is a random sampling of a larger

reserve.

(2) Demcnstrates that the coal testing is necessary
for the development of a surface coal mining and reclamaticn
operation for which a surface coal mining operation permit
applicaticn 'is to be submitted in the near future, and that the
proposed commercial use or sale of coal extracted during
prospecting operations is solely for the purpose of testing the _
ccal. - -

{(3) A demcnsiration that the application is for
prospecting and is not surface mining or an "early start-up" for
a surface mining operation.

(4) A statement that reclamation will be completed
within three (3) months of initial disturbance of each s;te to be
disturbed under the notice of intent tc prcspect.

(3) A descripticn of any endangered or threatened
species identified within the prospecting area.

{6) The location of cultural or historical resources
listed or ‘known to be eligible for listing on the Naticnal
Register of historic.places and all known archaeological s;tes -
located within the proposed prospecting area.-

(7) Any other information required by the Commissioner
regarding known or unknown histcric or archaeclogical resources.

{8} & narrative descripticn c¢f the metheds and
egquipment to be used to conduct prospecting and reclamation.

{b} The name of the company that will receive the tonnage -
for test burning or other testing purposes and further identify
with specificity the precise tests that will be conducted on the
coal .and the location of the test site. Furthermore, the
applicant shall state that the testing proposed in the
application has already been agreed to by the applicant and the
company that will receive the coal.

(c) The intended end user and/or agent or broker shall
provide a statement to be made a part cf the application which
will set forth the specific reasons for the test, lncludlng why
the coal may be so different from the intended user’'s other coal
supplies as to require testing; the amount of coal necessary for '
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the test and why a lesser amount is not sufficient; and a
description of the specific tests that will be conducted.

(¢d) A map which contains all information required in
Subsection 13.1 and-i3+4-cf this section and which additinally
shows the lcocaticn of c¢ritical habitats of threatened or
endangered species. - B -

(e) A copy of a legal notice to be published in a newspaper
of general circulation in the county where prospecting will
occur., The ad shall contain the following:

{1y The name and business address of the operator;

(2 The date the eapplication was filed and the date of
close of a public comment period which date shall not ke less
than fifteen (13) days after the date cf publication;

{3) The address of the office of the Department of -
Energy where any person whose interest is or may be adversely
affected 'shall have the right to submit written comments;

(4) A description of the general area where . -
prospecting will cccur;

(3) A statement that an excess of two hundred fifty
(25C) tons of cocal will be removed;

(6) The purpose for remov1ng more than two hundred
fifty (250) tons; and . . . .

(7) An estimate of the total tonnage toc be removed.

13.3.° Approval of Notice of Intent to Prospect - Greater
than two hundred fif¥¥% (250¢) Tons.

(a) The Commissioner shall act upon an administratively
complete application for a prospecting approval and any written
comments within a reasconable period of time, but in nc event
shall action be taken prior to the close of the puklic comment
period. ,

(b) The Commissioner shall apprcve a complete and accurate
application for a prospectlng approval filed in accordance with
this section if he finds, in writing, that the applicant has
demonstrated. that the prospecting and reclamation operation
described in the epplication will: -~
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{1) Be ccnducted in accordance with this section, and
other applicable provisions of these regulations, the Act, and
the application;

{2) Not Jjeopardize the continued existence of an
endangered or threatened species listed pursuant to Section 4 of
the Endangered Species Act of 1973 (16 U.S.C. 1533) or result in
the destruction or adverse modification of critical habitat of
those. species; and '

{3) Not adversely affect any cultural or historical
resources listed on the National Reglster of Historic Places,
pursuant to the National Historic Preservation Act, as amended
(16 U.8.C. Sec. 470 et seqg., 1976, Supp V), unless the proposed
prospecting has been approved by both the Commissioner and the
agency with jurisdiction over such matters.

(¢) Terms of approval issued by the Commissioner shall
contain conditions necessary to ensure that the prospecting and
reclamation operations will be conducted in compliance with these
regulations, the Act and the application.

(d) The Commissioner shall notify the applicant, the
appropriate local government officials, and other commentors on
the application, in writing, of his decision on the application.
If the application is disapproved, the notice to the applicant
shall include a statement cf the reason for disapproval. Public
notice of the decisicn on each application shall be posted by the
Commissicner at the nearest Department of Energy cffice in the
vicinity of the prepesed prospecting operations.

(@) Any perscn having an interest which is or may ke
adversely affected by a decision of the Commissioner pursuant to
paragraph (d) of this subsecticn shall have the cpportunity for
administrative and judicial review.

(f) The Ccmmissioner -shall not apprcve the extraction of
more than 250 tons for any reason other than that the coal will
be tested for gquality and combustibility.

(g) The Commissioner shall monitor the operaticn of each
and every prospecting approval granted for total compliance with
the provisions of. the Act, these rules and regulaticens, and the
terms and conditions of the approval application.

(h}y The operator shall submit a sworn statement to the

local surface mining reclamation inspector pricr to the
completion of coal removal which will verify that the coal was
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used for the purpose for which the notice of intent to prospect
was originally granted.

(i) 1If the Commissioner determines that, or suspects on the
basis of information made available to him that, a prospecting
operatlon is not being conducted in the precise manner set forth
in the notice of intent to prospect and/or the accompanying
narrative, the Cocmmissiocner shall take immediate steps to compel
compliance of tc establish that wviolations have occurred. Such
steps may include, but would not be limited to, checking weight-
tickets and the inspecticn ¢f end-user records.

13.4. Performance Standards.

(a) This subsection establishes minimum performance
standards applicable to prospecting cperations provided that upon

an affirmative demonstration that drilling cperations that do not

substantially disturb the land and are to be conducted solely for
establishing property values for purposes of taxation or highway
construction purposes, such drilling shall be exempted from this
secticn. The commercial sale or use of ccal extracted under an
approval pursuant to subsection 13.1 or 13.2 of this section _
except for test purposes as provided therein is prohibited. -

(bY Prospecting Roads.

(1) All roads shall be utilized or constructed in a
manner that will control or prevent ercosion and siltation or
damage to fish or wildlife or their habltat or public or private
property. N
(2) All roads must be reclaimed or rehabilitated to a
condition egual to or better than their preprospecting condition.
Where a road will permanently remain after prospecting
activities, the constructicn, maintenance and stabilization shall
be governed by Section 4 of these rules and regulations.

(3) Vehicular travel on other than established graded
and surfaced roads shall be limited by the person who conducts
prospecting to that absolutely necessary to conduct the
prospecting. Travel shall be confined to graded and surfaced
roads during periods when excessive erosion, damage tc vegetation
or rutting of the land surface could result.

(c) Blasting. Blasting is prohibited on prospecting
operations unless otherwise approved by the Commissioner. Any
blasting approved must ke conducted in accordance with Section 6
of these regulations.
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(d¢) Drainage. All disturbances created by prospecting
cperations shall be conducted in such a manner as %o prevent or
contrel ercsion, siltation, peollution of water, and to minimize
digturbance to the prevailing hydrologic kalance. Such
operations shall be exempt from specific design and construction
criteria for sediment control structures only if stabilizatiocn to
centrol erosion 1s achieved through alternative measures. Any
operation which will substantially disturb the natural land
surface shall be required by the Commissicner tc install drainage
control structures in accordance with Secticn 5 of these : .
regulaticns. .

(e) All prospecting operations carried out in steep slope
conditions shall be conducted in a manner consistent with the
steep slope reguirements provided for in subsectien {d) of
Sectlon 12 of the Act and subsection 14.8 of these regulations..

(£) The Commissioner may limit prospecting operations from
encroaching nearer than one hundred feet (100') of a perennial or
intermittent stream, provided that roads or access ways may be :
located within one hundred feet (100') ¢f an intermittent or
perennial stream. Roads shall not be constructed up a stream bed
or drainage channel cor in c¢lose proximity to such channel so as
to significantly alter the normal flow of water.

(g) Each prospecting hole, borehole, well or other exposed
underground opening created during prospecting shall be cased,
sealed, or otherwise managed to prevent acid or toxic drainage
from entering ground or surface water, or substantial degradation
of ground water guality or quantity. All such holes or openings
shall be sealed, plugged, or otherwise managed to insure the
safety of people, livestock, fish and wildlife, machinery, etc
during prospetting. When no longer needed, such holes or
openings shall be permanently closed.

(h) All toxic or acid-forming materials encountered while
prospecting shall be handled in accordance with the reguirements
of Subsections 14.5 and 14.6 of these regulations.

{1) All facilities and eguipment shall be removed from the
prospecting area when they are no longer needed.

(j) Topsoil shall ke removed, stored and redistributed on
disturbed areas as necessary to assure successful revegetaticn.

(k) All areas disturbed during prospecting operations shall

be regraded to approximate original contour within three months
of initial disturbance unless reclamation has been waived
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pursuant to receipt of an appropriate surface mine applicaticn
number (SMA}; provided, that reclamation cannot be delaved more
than one (1) year from receipt of a surface mine application
number. : o o ' . - o

(1) &ll disturbed areas must be revegetated in a manner
consistent with Section 9 of these regulaticns.

{m) The cperaticn shall be conducted so as to provide
protection of endangered and threatened species and their
critical habitats as determined by the Endangered Species Act of
1873 (16 U.S.C. 1531, et seg.) or habitats of unigue or unusual
high value for fish or wildlife. -

13.5 Expiration. A notice ¢f intent to prospect shall be -
valid only for the time period indicated in the application,
which pericd shail not exceed twe (2) years. The Commissioner - -
may approve an extension of the time pericd upon a request by the
operator subiject to the reclamaticn requlrements of paragraph
{h), Section 7 ¢f the Act. '

13.6. Bond Release. The performance bond or other .
securities accompanying a notice of intent shall be released upon
satisfactory regrading and establishment of a permanent
vegetative cover. All applications for bond release shall be
accompanied by a final map showing the total disturbed area of . - -
the prospecting operation.

13.7. Notice on Site. All operators conducting prospecting
activities shall, 'while in the prospecting areas, have in their -
possession, a copy of the written approval of neotice of intent
for such activities issued by or submitted tc the Commissioner.

13.8. Public Records. All information submitted to the -
Department of Energy as a part c¢f the notice of intent to
prospect, as required in the Act and this section, shall be made
availablie for public inspecticn and copying at the nearest
Department of Energy cffice; provided, that information submitted
to the Commissioner pursuant fo this subsection which contains
trade secrets or privileged commercial or financial information
which relates to the competitive rights of the person filing such
information or other persons who may be affected, is certified
informaticn and shall not be available for publlc examination.

13.9 Lands Unsuitable Designation. Regardless of the number
of tons of coal to be removed, any person who proposes to conduct =
p