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STATE OF WEST VIRGINIA

DEPARTMENT OF ENERGY
1615 WASHINGTON STREET, EAST
CHARLESTON, WEST VIRGIMIA 2531 1
TELEPHONE  248.3500

GASTON CAPERTON
GOVERNCOR

| Larry W. George
Commissionér = —

July 23, 1980

Mr. John Ranson
Secretary
Department of Commerce, Labor

-

and Envircnmental Resources =
R151 Capitol Complex X
Charleston, West Virginia 25301 =

Dear Mr. Ranson:

The Division of Energy (DOE) was authorized by the 1990
Legislature to promulgate amendments to its rules and
regulations geverning surface mining and reclamation operations
(CSR 38-2). These amendments are subject to review and
approval by the federal Office of Surface Mining Reclamation
and Enforcement (CSMRE) as provided in federal regulations 30
CFR 732.17. As a result of OSMRE's review, the DOE is required
to revise the subject amendment tc more fully comply with
federal provisions. ’

Therefore, it will be necessary for DOE to amend the
existing legislatively approved regulations in a manner
indicated in the attached proposal.

Your approval of this action is respectfully requested
pursuant to Chapter 5F of the Cocde of West Virginia.

Sincerely,

Muﬂﬂ%

Larry W. Gecrge
Commissioner

GED:cc

Attachment Ggigjfé;/z w%é&y*{“




FISCAL NOTE FOR PROPOSED RULES

Surface Mining Reclamation Regulations

Rule Title:
Type of Rule: X Legislative , interpretive . .. Procedursi
Agency WV Division of Energy Address 1615 Washington Street, East
Charleston, WV 25371
. " ] ANNUAL FISCAL YEAR
1. Effect of Preposed Rule | increase Decresse| Current Next Thereafter
Estimated Totzl Cost 3 0= 3 -0- g ~0- .S«O— $ -0~

Personal Services
Current Expense
Repairs and Alterations
Egquipment

Cther

i . j { L

2. Explanation of above estimates. :
The proposed amendments will not result in an increase or decrease
in revenue to the state.

3. Objectives of these rules: :
The proposed amendments to the existing rule will address concerns
raised by the federal Office of Surface Mining Reclamation and
Enforcement (OSMRE) and will bring the state's regulations into
conformity with federal provisiens.




4. Explanaticn of Overzll Economic Impact of Proposed Rule.
A. Econemic !mpact on State Government.
None
B. Economic Impact on Political Subdivisicns; Specific Industries;

Specific groups of citizens.

None

C. Econcmic impact on Citizens/Public at‘Large.

None

Date July 24, 1590

Signature of Agency Head or Authorized Representative

Sl Cilde

Stephéh C. Keen . ‘
Director, Division of Mines and Minerals




SUMMARY

Amendments to existing regulations are propocsed to
address deficiencies identified as a result of review by the
federal Office of Surface Mining Reclamation and Enforcement

{OSMRE) to wit:
Section 2

Certain definitions are amended as a matter of
clarification.

Secticon 3

Amendments are proposed relating tco subsidence
control as a result of recent federal court
decisions. Other amendments address incorrect
cross references and cther clerical errérs.
Section 5

Amendments to sediment control provisions are
amended to make it clear that design,

construction, certificetion and akbandconment
criteria are uniformly applied to all structures.

Section 6

This amendment corrects a clerical error relating
to blasting damage.

Section 9, 11, and 12

Minor amendments tc these sections clarify
operator responsibility relevant to insurance and
bonding liability.

Section 13

This amendment requires identification of the
location of wildlife resource emd prospecting
maps . on :

Section 14

The amendments to this section add significant new
criteria regarding ccntemporaneous reclamation on
multiple seam mining operations and water
management on excess spoil dispesal areas.




Section 17 and 20

The amendments to these sections correct cross
references and c¢lerical errors.

Section 22

The amendments to this section clarify required
safety and inspection regquirements cn coal refuse
dispesal sites.




SECTICON 2

2.14 Bench Control System means sediment control structures

consisting of a series of elongated basins with-a-heiding-eapacity

of-tess-than-five-{5j-acre-feet which are located cn the mining
bench along the toe of the backfill.-eorn-hautback- type-mxn:ng
eperatienss -

2.43 Downslcope means the land surface between the projected
outcrop of the lowest coal seam permitted-te-be-being mined or anz
mining related construction, and the wvalley flcor.

Z2.44 Embankment means a man made deposit of earth or waste
materials-ef-five-{5y-feet-or-greater—-in-height-as-measured-£from
the-upstream-toeey usually exhibiting at least one sloping face.

2.66 Impoundment cr Impcocunding Structure means a closed basin
constructed for the retention of water, sediment, or wastery-and
which-eonsists-in-part-of-an-amkankmenty;-dike-eor-other-construectead
Barrier. :

2.94 Prospecting means the field gathering of surface or
subsurface geologic, physical, or chemical data by trenching,
driliing, gecphysical, or other technigues necessary to determine
the quality and guantity ¢f ¢verburden and c¢oal of an area; cr,
the gathering ¢©f environmental data to establish the conditions of
an area before beginning surface mining and reclamation ]
operations, where such activity may cause any disturbance of the
land surface or may cause anv appreciable effect cn land, air,
water, or other environmental rescurces, except the gathering of
environmental data on lands designated unsuitable for surface
mining pursuant to subsecticn (b) or paragraphs (1), (2), or (5)
of subsection (d) of Section 22 ¢f the Act shall be subject to the
requirements of subsection 13.1 of these requlations.

SECTICN 3
3.1(k):

(k) A list for any violation of a prcvisiocn of the Act or
these regulations and any other federal or state laws, rules and
regulations pertaining to air or water environmental protection
incurred in connection with any surface mining operaticn received
by the applicant during the three (3) vear period preceding the
application date, and a list of all unakated cessation orders, and
unabated air and water quality violation notices received prior to
the date of the application by any surface mining and reclamation
operation owned or ccontrolled by either the applicant or by any
perscn who owns or controls the applicant. For each violation
notice or cessaticn order reported, the 1lists shall include the
following information as applicable:




4(dy(7):

(7) The location of all existing ewned-er-leased
structures to be used for surface mining operations which are to
be exempt from design standards;

3.7(b)(6):

(6) An explicit identification, by narrative and by
mapping, ¢f the critical foundation area(s) for the structure, as
the term is applied in subsection 14.14. The selection cf the
c¢ritical foundaticn area({s) shall be based on the results of the
geoftechnical investigation, shall be certified as a part of the
design by a registered professional engineer, and shall be subiject
to review and approval by the Commissicner.

3.14(a) (3):

The removal er-reprocegsing-of the existing abandoned
coal processing waste pile will result in greater protection of
the envircnment.

3.14(b) (10}

(10) A revegetation plan which conferms to the
requirements of paragraph {fej(m), subsection 14.1€¢6, of these
regulatiecns;

3.14(b}(17):

(17) A reclamation plan which conforms to the
requirements of paragraphs {k¥r-feyy-{dys-{£y7-tgyr-and-thy-(d),
(e), (£}, (hy, (i), and (1) of subsection 3.6 of these
regulations,

3.22(b)(2):

(2) Water quality analysis including, at a minimum,
total dissolved sclids, alkalinity, acidity, sulfates, specific
conductance, pH, total iren and total manganese. Correlation data
from other monitoring sites within the general area of the
propcsed mining operations may be accepted; provided, that a
limited number of validation samples from the permit area may be
required; provided further, ~%that in areas where prior mining
experience has shown acid producticn tc be a p0551b111ty, or in
acid producing seams in areas with no prior mining history, site
specific data en water sampling and analysis data shall be
regquired;




3.23(b):

(b) Information concerning the areal and structural geology
of both the proposed permit and adjacent areas, down to the deeper
of either the stratum immediately below the lowest coal seam to be
mined or any aguifer which may be adversely impacted below the
lowest coal seam to be mined. Areal geolcogy may include
information such as mapped outcrop locations shown en a 7 1/2
minute United State Geological Survey (U.S.G.S.) topographic map,
area-aerial photographs, and published geologic reports for the
area of concern. Structural geology may include mapped lineament
traces from aerial photography or topographic maps and any
published structural geologic reports for the area of concern;

3.25(a) (2)

(2) The application, for transfer assignment or sale,
shall set forth on forms prescribed by the Commissicner, the
information required in paragraphs (1) through (6}, subsection
(a), Bection 9 and paragraph § subsection [(a) of Section 39,
subsections (d)} and (f) of Section 9, paragraph {(10), subsection
(a) of Section 1C, and paragraph (5) subsection (b) of Section 18
of the Act and paragraphs fey{a), (b), (c), (d), (i), (j), and (k)
of Subsection 3.1 of these regulations.

3.25(a)(4):

{4) Approval of the application for transfer,
assignment, or sale of a permit may be granted upon a written
finding by the Commissioner that the applicant is eligible to
receive a permit in accordance with paragraphs f{ki-and-(c)_and (d)
subsection 3.32 of these regulations, has submitted a performance
bond or other guarantee or has obtained bond coverage of the
original permittee, and will conduct mining operations in
accordance with the purposes and intent of the Act, these rules
and regulations, and the terms and conditions of the permit. Such
findings will be based on information set forth in the application
for transfer, assignment, or sale and any other information made
available tc the Commissioner.

3.29(b)(5)(D}:

(D} The IBR will not result in adverse
environmental impacts of a larger scope or dlfferent nature from
those described in the approved permit.




3.32(d)(12):

(12) For a propeosed remining operation where the
applicant intends tec reclaim in accordance with the reguirements
of paragraph-{i}-subsection 14+31514.16 of these regulations, the
site of the proposed operation is an area which was previously
mined pricr to August 3, 1977.

3.32(f):

(£y After an application is apprecved, buit before a surface
mining permit is issued, the Commissioner shall reconsider his
decision to approve the application, based on the compliance
review required by paragraph {k}(c) of this subsection in light of
any new Information submitted under paragraphs {py{n) of
subsection 3.1 of these regulations. Permit revisions and permit
renewals are not subject to the provisicons of this paragraph.

3.33(e):

(e) The permittee shall take all possible steps to minimize
any adverse impact to the environment or public health and safety
resulting from noncompliance with any term or condition erof the
permit, including, but not limited teo: ,

3.33(h)(1):

(1} Any new infcrmation needed to correct or update the
information previcusly submitted to the Commissioner by the
permittee under paragraphs (c)-and-{d¥, subsection 3.1 of these
regulations; or

3.33(h)(2):

(2) If not previcusly submitted, the information
required from a permit applicant by paragraphs fp+(c), subsection
3.1 of these regulations.

SECTICN 5
5.4(a} - 5.4(kb)(11)

5.4 Sediment Control.

(a} General. B




Sediment contrcl structures and-beneh-contrei-systems
shall be constrxucted in appropriate locations for the purposes of
controlling sedimentation. All runoff from the disturbed area
shall pass through a sedimentation contrecl system. All such
systems and other water retaining structures used in association
with the mining operation shall be designed, constructed, located,
maintained, and used in accordance with the-eriteria-set-forth-in
the-Handboeok-er-ether-approvaed criteria and in such a manner as to
minimize adverse hydrologic impacts in the permit and adjacent
areas to prevent material damage outside the permit area and to
assure safety to the public.

{b) Design and Construction Requirements.

(1) Sediment control structures-and-bench-econtrel
gystems shall be constructed in acccrdance with the plans, design
criteria, and specificaticns set forth in the preplan. Any
deviations from the approved preplan which result from unforeseen
gite specific circumstances arising during construction, shall be
reflected in as-built plans submitted by the operator and approved
by the Commissioner immediately follewing constructien. The as-
built plans shall indicate the coriginal design, the extent of
changes, and reference points. Sediment control structures and
beneh-ecentroi-systems-shall be certified in accordance with the
regulirement of paragraph (c) of this subsection.

{(2) All sediment controi structures shall be located as
near as possible to the disturbed area and out of perennial
streams unless the applicant demcnstrates and the Commissioner
finds that there is noc other suitable location for such
structures. :

(3} Discharges from sediment control structures and
beneh-eentrei-systems-shall comply with state and federal water
gquality standards and shall meet effluent limitations as specified
in an NPDES permit. '

(4) All sediment contrcl structures shall have the
capacity to store 0.125 Acre/ft. cf sediment for each acre of
disturbed area in the structures watershed; provided, that
consideration may be given for reduced storage volume where the
preplan and site conditions reflect controlled placement,
concurrent reclamation practices, or use of on-bench sediment g
control structures. The disturbed area for which the structure is
to be designed will include all land affected by previous surface
mining operations that are not presently stabilized and all land
that will be disturbed throughout the life of the permit.




(5) All sedimenit contrecl structures and-benceh-control
gystems-shall be equipped with a nonclogging dewatering device of
an adequate design and size to maintain the storage reguirements
of subparagraph (4) of this paragraph.

(6) All sediment control structures-and-bench-ecentrel
systems shall be designed, constructed and maintained to prevent
short-circuiting. :

(7) All sediment control structures anrd-kench-ecentro:x
systems-shall ke cleaned out when the sediment accumulation
reaches sixty percent (60%) of design capacity. Clean-out
elevation shall be indicated on plans submitted for each
structure. Sediment removal and disposal shall be done in a
manner and at a frequency that minimizes adverse impacts on
surface and grcundwater quality.

(8) Wkhere-sediment-controi-structures-such-as-excavated
ponds-er-bench-controt-systems-are-utiiized;-these-Sediment
control structures must be designed tc safely pass a twenty-five
({25) year, twenty-four (24) hour precipitation event. The
combination of both principal and/cr emergency spillway of the
structures shall be designed to safely pass the peak discharge of
& twenty-five (25) year, twenty-four (24) hour precipitation
event, provided, Tthat excavated sediment control structures which
are at ground level and which have an open exit channel
constructed of non-erodible material may be designed to pass the
peak discharge of a ten {(1lC) vear twenty-four (24) hour
precipitation event.

{(9) All sediment control structures shall provide
adequate freeboard to resist overtopping by waves or sudden
increases in volume and adeguate slcpe protection against surface
erosion and sudden drawdown;

(810) All embankment type sediment control
structures shall be designed, constructed and maintained to meet
the following safety standards:

(A) Embankment type sediment control structures
shall be designed with a combination of principal and/or emergency
spillways that will safely pass a twenty-five (25) vyear, twenty-
four (24) hour precipitation event. The principal spillway
requirements may be waived if the emergency spillway is an open
channel constructed of nonercdable material, is capable of
maintaining sustained fiows, and is designed to safely pass the
peak discharge of a twenty-five (25) year, twenty-four (24) hour
precipitation event;




——————————————— tBy--Ait-embankment-type-structures-shati-previde-a
minimum-difference-in-etevatien-between-principal-spitiway-and
emergency-spitiway-cf-Iis5-feet-and-a-minimum-difference-in
etevation-between-tre-maximum-design-fiew-eievation-in-the
emergency-spiriwvay-and/or-exit-channel-and-tep-ocf-settied
embankment-eft-1-0-foot+

(€B) All embankment type sediment contrcl
structures shall be properly stabilized and revegetated upon
completion of cénstructicn and regrading of the embankment and
surrounding areas;

tBy--Aii-structures-shati-previde-adegquate
freskoard-to-resist-evertopping-by-waves-or-sudden-inereasags—in
verume-and-adeguate-siope-protectien-against-gsurface-ercsion-and
sudden-drawdewns:

(BC) In constructing the embankment, the cperator
shall remove all organic matter from the foundation, provide for
proper compaction and ensure against excessive settlement by
excluding sod, roots, frozen soil or coal preocessing wastes from
the embankment;

({FD) If an inspection discleoses that a potential
hazard exists, the person who examined the embankment shall
premptly inform the Department of Energy of the findings and of
the emergency procedures formulated for public protection and
remedial action. If adeguate procedures cannot be formulated or
implemented, the Department of Energy shall be notified
immediztely and then notify the appropriate agencies that other
emergency procedures are required to protect the public;

(GE) Embankment type sediment control structures
which impound water at an elevation of five feet (5') cor more
above the upstream toe of the structure and can have a storage
volume of twenty (20) acre-feet or more; which impound water at an
elevation of twenty feet (20') or more above the upstream toe of
the structure; or which present a hazard to coal miners as
determined by an MSHA District Manager; shall be designed,
constructed, inspected, and abandoned in accordance with federal
regulations set forth in 30 CFR 77.216. All design plans, and
specifications shall be made a part of the permit application. 1In
addition to these regquirements, the fcllowing minimum standards
shall be met:

(1) An appropriate combination of principal
and emergency spillways shall be provided to pass safely the
runcff resulting from a one hundred (100) year, twenty-four (24%4)
hour precipitation event, or a larger event as specified by the
Commissioner:




{ii} The embankment shall be designed and
constructed with a static safety factor of at least 1.5 cr a
specified higher safety factor as required to ensure long-term
stability; and

{(iii) Appropriate barriers to control seepage
shall be installed along the conduits that extend through the
embankments.

(3€11) All engineering inspection reports and
approvals shall be submitted to the Commissicner with copies
maintained at, or in the vicinity of, the mine site; and

(x2l12) Discharge Structures. Discharge from sediment-
control structures, diversions, stream channel diversions, etc.,
shall be controlled by use of energy dissipators, riprap channels
or other devices to reduce ercosion, to prevent deepening or
enlargement of stream channels and to minimize disturbance of the
hydrologic balance. Discharge structures shall be designed using
standard engineering procedures. .

5.4(c){1):

(1) Prior to any surface mining activities in the
component drainage area of a permit contrclled by a sediment
control structure, that specific structure shall be certified as
to the-design-and-construction in accecrdance with the plans,
designs, and specifications set forth in the preplan, or in
accordance with as-built plans. 8Such certification shall be
submitted on forms prescribed by the Commissioner. Where an_ on-
bench sediment control system is the-primarvy-syztem-for-the
sediment-contrel-eperationused, such systems shall be constructed
and certified in secticns of one thousand (1,000) linear feet or
less as measured from the active pit. This certification shall
include a map showing the exact location of the section being
certified.

5.4(d):

(d) Inspections. Inspection by the operator of sediment
control structures shall be in accordance with the following:

—————————— {i3--Nen-embankment-type-structures-shazi-kbe-inspected
upon-eempietion-of-ceonstruction-and-are-otherwise-exempt-from
reguired-inspections;-hewever;-sheuid-be-exemined-and/eor-inspected
periteodicaiiy-s : '




{(21) A gualified registered professiconal engineer or
other qualified professional specialist, under the direction of
the professional engineer, shall inspect each embankment-type
sediment control structure. The professional engineer or
specialist shall be experienced in the construction of
embankmentssediment control structures.

(A) Inspections shall be made regularly during
construction, upon completion of construction, and at least vearly
until removal of the structure or release ¢of the performance bond.

{B) The gqualified registered prcocfessional engineer
shall promptly, after each inspecticn, provide tc the Commissioner
a certified report that the embankmentssediment contrel structure
has been constructed and maintained as designed and in accordance
with the approved preplan. The report shall include discussion of
any appearances of instability, structural weakness or other
hazardous conditions, depth and elevation of any impounded waters,
existing storage capacity, any existing c¢r reguired monitoring
procedures and instrumentation and any other aspects of the
structure affecting stability.

3.4(9)(3)-(3):

—————————— t3y--Phese-structures-to-be-teft-in-pitace-after—-finaz
bend-retease-shati~pe~considered-permanent-and-shaii-be-teft-in
accoerdance-with-the-fellewing-reguirementss

-------- ———————{AY--A-regquest-to-icave-the-structure-witi-be-made
er-fermes-pregeribed-by-the-Commissioners;

——————————————— +tBY--FThe-regquest-wiii-econtain-a-statement-as-te-the
present-conditions-of-the-impoundment;

————————— ——————{E3--Fhe-request-wiil-ccontain-a-statement-signed-by
the- iandewner and-the-operater-asserting-that-the-itandewner
agsumes-altl-lighiiity-for-the-structure-and-wiltl-inspect-it
periodicatiy-and-maintain-tt-in-a-safe-conditicens—and

——————————————— tBy--Any-embankment-type-gtructure-shati-have-been
designed-and-constructed-in-aceordance-with-subsectien-5+-5-0f-this
section~

(43) All areas disturbed during abandonment cf a
sediment contreol structure shall be seeded and mulched lmmedlately
to stabilize the area.

(534) Waste material shall be spread over an area within
the permit boundaries in accordance with the folleowing
specifications:




5.2 Permanent Impoundments. A-permanent-impenndment-of
water-may-be-ereatedr;-itf-autherized-by-the-commigetoner;-in-the
approved-permit-based-upon-the-fotiowing-demenstrationThese
sediment control structures or impounding structures to be left in
place after final bond release shalil be censidered permanent and,
if authcrized by the Commissioner, may be left in accordance with
the following requirements: )

{a) A reguest to leave the structure will be made on forms
prescribed by the Commissicner;

{b) The reguest will contain a statement as to the present
conditicons of the structure;

(c) The request will contain a statement signed by the
landowner and the operator asserting that the landowner assumes
all 1iability for the structure and will inspect it pericdically
and maintaln it in & safe condition;:

(ad) The size and configuration of such impeundmentgermanent
structure will be adeguate for its intended purposes.

(be) The quality of impeundment-water will be suitable on a
permanent basis for its intended use and, after reclamation, will
meet applicable State and Federal water quality standards, and
discharges frem-the-impeundment-will meet applicable effluent
limitations and will nct degrade the gquality of receiving water
below applicable State and Federal water gquality standards.

(ef) The water level will be sufficiently stable and be
capable of supporting the intended use.

(dg) Final grading will provide for adeguate safety and
access for proposed water users.

(eh) The impeundmentpermanent structure will not result in
the diminuticon of the quality and gquantity of water utilized by
adjacent or surrcunding landowners cor agricultural, industrial,
recreational, or domestic use.

{£1) The impeoundmentpermanent structure will be suitable for
the approved postmining land use.

————— {g}--The-design-precipitaticen-event-for-the-spiliways-for-a
permanent-impeundment-witi-be-a-fifty-vear;-twenty-four-{24y-heur
precipitatien-eventsy-or-such-larger-event-as-the-Commissioner-may
regquires
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SECTION &

6.5(d):

(d) TFlyrock, including blasted material, shall not be cast
from the blasting site more than half way te¢ the nearest dwelling
or other occupled structure, beyond the area of control specified
in paragraph (e) of this subsection, eandeor in no case beyond the
bounds of the permit area.

SECTION 9

9.3(b) and (c):

{b} Final Planting Report. A final planting repcrt shall be
submitted to the Commissicner within sixty (60) days after Phase I
bond reductions. The repcrt shall contain the actual acreage
planted, application rates of soil amendments, seed and seedlings
mixtures and rates. Where tree plantings are a part of the )
revegetation plan, the report mavy reflect only grasses and legumes
with a subseguent and separate report to be filed after the tree
plantings are completed during the appropriate planting season.

(c) Time for Inspection. Prior to the recognized spring and
fall planting seasons, the operator shall review all areas which
were seeded and/or planted during previous planting seasons. The
operator shail then cause those areas deficient in vegetative
cover to be retreated (graded, seeded, planted, mulched, limed,
etc.) to establish the required level of vegetation success.
Where-tree-plantings-are-a-part-cf-the-revegetation-pltany-the
repert-may-refiect-oniy-grasses-and-tegumes-~with-a-subsegquent-and
separate-report-to-be-filted-after-the-tree-plantings-are-compieted
during-the-appropriate-pianting-seasoens

SECTION 11
11.1(a):

(a) The applicant shall provide liability insurance for each
surface mining and reclamation operaticn and maintain such
insurance throughout the fife-ef-the-permitliability period
necessary to complete all reclamation obligations in the following
minimum amounts:

11




SECTION 12

12.4(d)(2):

{2) In the event the Commissioner is unable to collect
the costs from the permittee, the Commissioner mayshall in a
timely manher but not later than one hundred eighty days after
forfeiture of the site-specific bond utilize monies in the Special
Reclamation Fund created by Subsection (g), Secticn 11 of the Act,
to.accomplish the completion of reclamation, including the
reguirements of Section 23 of the Act and Subsection 14.5 of these
regulations governing water guality.

SECTICN 13
13.2(d):

(d) A map which contains all infcrmation required in
subsection 13.1 and-13<+4 of this sections, and which additionally
shows the lccation of critical habitats of threatened or
endangered species.

SECTICN 14

14.8(a)(2)-{5):

{(2) In multiple seam mining operaticns on steep slones,
spoil may be transported by gravity from & mining bench or benches
to an approved backfill on a lower bench being mined, or to an
approved excess spoil disposal area, provided that such gravity
transport cccurs onlvy where and as provided for in the approved
mining and reclamation plan, and the approved plan:

{A) TIncludes measures to minimize adverse o
envirconmental impacts and tc ensure safety of the public and of
mining personnel during such gravity transport;

(B) Provides, if the transport is to an approved
excess spoil disposal area downslope of the mining operation:

(i) For a waiver of the outcrop barrier
requirements of paragraph (23), subsection (b)), Section 13 of the

Act; and -

(ii) The lowest coal seam to be mined is to.
become part of the approved fill area; or

{C) Provides, if the transport is tc approved
backfill cn a lower mining bench or benches:

12




{i) For either a natural or constructed
outcrop barrier on the lowest bench as per paragraph (25},
subsecticon (b), Section 13 of the Act, and

{ii) That the amount of spoil so transported
is limited to that which can be safely retained on the lower
bench(es) ;

(D) Describes the seguence of mining that will
cccuxr to_ensure minimal disturbance of outslope areas during the
operation;

(F) Provides that all areas cover or across which
spoil is so transported are first preoperly prepared by, at a
minimum:

(i) Clearing of trees, brush, and other

vegetation;

{ii) Removal and salvaging of topsoil, unless
an approved topscill substitute ig to be used for reclamation and
the topsoil will not affect the stability of the fill; and

o (iii) If the spcoil is tec be incorporated into
a durable rock £ill, removal of %fopsoil, subsoils, and other )
uncensolidated material frem the areas across which speil is to be
transported, so as to avoid contamination of the durable rock £ill

with excess fines:

(F) Provides that all spcil so transported will be
incorporated intec a properly designed and approved bench backfill
or excess spoil disposal area, and no spoil other than that
reguired for revegetation will be allowed to remain after
completion of mining on the areas between benches, or between the
lowest bench and the surface of a fill;

(&) Provides that the spoil will be handled or
rehandled as necessary to ensure that any fill so created meets as
applicable the requirements of 14.8(a)(4) and/or 14.14: and

13




(E} Provides that all areas disturbed during spoil
handling will be reclaimed and revegetated in accordance with the
Act, these requlations, and the approved plan.

{(23) The highwall shall be eliminated and the disturbed
area graded to the approximate original contcur. Spoil material
in excess of that required for the reconstruction of the
approximate criginal contour shall be permanently stored in areas
designated in the permit for such use. and designed and constructed
in accordance with Subsection 14.14 of this section.

(34) Land abecve the highwall shall not be disturbed
unless the disturbance is necessary to faclliitate compliance with
the environmental protection standards of this section and Section
14 of the Act.  Standards to be considered which justify such
disturbance are the following:

(A) Achieve the apprcximate original contour;

{B) Control erosion, sedimentation, and water
runcff; :

(C) Provide access to the area above the highwall
for revegetation purpcses; or

(D} Comply with safety standards.

(45) The material used to backfill and eliminate the
highwall shall be sufficiently compacted or otherwise mechanically
stabilized so as to insure stability of the backfill with a static
safety factor of 1.3. Woody materials shall be buried in such a
manner that it will not deteriorate the stable condition of the
backfilled area. The operator shall at a minimum retain all
overburden and spoil on the solid portion of the existing or new
benches and backfill and grade the area to the most moderate sliope
possible.

(56) When mining through natural watercourses or when
water is to be directed across or through the backfill, a drainage
channel, flumes, culvert, or french drain shall be constructed
across or through the backfill in order to insure stakility and to
prevent erosion.  Such drainage channels, flumes, culvert or
french drains shall be constructed of nontoxic durable rock,
asphalt, pipe, concrete or other similar material. Channels,
flumes, culvert, and drains shall be constructed in accordance
with the applicable criteria set forth in the applicable
reguirements of these regulations.

14




14.11(e):

{(e) The three (3) vear limitation on inactive status for
surface mines shall not apply to preparation plants or lcad-out
facilities +f, whether or not they are associlated with a surface

coal extraction permit.

14.14(e) (4){(A) and (B):

{A) Runcff from areas above and adjacent to the
£i11 shall not be allowed to flow in an uncontrclled manner onto
the fill surface, and shall be diverted either into stabilized
diversion channels around the fill, designed and constructed to
safely pass the peak runcoff from a 100-vear, 24-hour precipitation
event, or into the channel formed as per 14.14(e) (5} (D) cr the
surface diversion svstem formed as per 14.14{(e){6). The design of
such channels or systems shall take into account site specific
conditicns, and they shall be designed and constructed so as to
ensure that thev will not compromise the stability of the fill

through water infiltration or channel ercsion.

{(B) The finished surface of the f£ill shall be
graded to direct runoff from the fill surface into the channel(s)
designed and censtructed as per 14.14(e)(4)(A).

14.14(e) (8):

(8) Areas upon which a valley fill is to ke constructed
shall first be progressively cleared of all trees, brush, shrubs,
and other organic material which is above ground levels; provided
that, in c¢critical fcundaticn areas including but not limited to
the toe of the £ill, seepage or underdrain areas, and downstream
portions of the fill that provide a resisting force against
massive slope failure, all organic material both above and below
the ground surface must be removed. This material shall be
disposed of outside the fill area. No more than three (3) acres,
excluding roadways, shall be ¢leared until the first 1ift of the
valley £ill is completed.

14.14(£)(5):

{5y All areas upon which the f£ill is tc be constructed
shall be progressively cleared of a2ll trees, brush, shrubs, and
other organic material which is abcve ground levels; provided
that, in critical foundation areas including but nct limited to
the toe of the fill, seepage or underlain areas, and downstream
pertions of the £ill that provide a resisting force against
massive slope failure, all organic material both abecve and below
the ground surface must be removed. This material shall be
disposed of outside the fill area.
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14.14(g) (1) (B):

(B} The durable materiasirock shall not consist of
acid-producing or toxic-forming material, and will not slake in
water, and will not degrade to scil material.

14.14(g){6):

{6) All areas upon which the £ill is to be placed shall
first be progressively cleared of all trees, brush, shrubs and
other organic material which is above ground levels; provided
that, in ¢ritical foundation areas including but not limited to
the toe ©f the fill, seepage or underlain areas, and downstream
pertionsg of the fill that previde a resisting force sgainst
massive slope failure, all organig¢ materlial both above and below
the ground surface must be removed. This material shall be
disposed of outside the fill area.

14.14(g) (7):

(7) If the fill area contains springs, natural water
courses or wel weather seeps, lateral drains shall be constructed
in-the-same-manner-as-set-ferth-in-subparagraph-{iy-paragraph-fet
of-this-Suksecstien. If the underlain system is constructed
simultanecusly with excess spoil placement by the natural
segregation of dumped materials, the resulting underlain system
shall be capable of carrying anticipated seepage of water due to
ralinfall away from the excess spoil f£ill and from seeps and
springs in the foundation of the dispecsal area and the other
requirements for drainage ¢ontrel shall be met.

14.14{q)(8):

(8) Drainage-channeits-sapabls-of-pazsing~the-peak
discharge-frem-a-one-hundred-{180)-vear7-twenty-four-{t24y-hour;
precipitatien-event-zhati-pbe-censtructed-to-direct-water-areund-or
threugh-the-fiii-in-avech-a-manner-as-to-prevent-zones-sf
saturatien-within-the-£i13iRunoff from areas above and adjacent to
the fill shall not be allcowed to flow in an uncontrolled manner '
onto the fill surface, and shall be diverted into stabilized
diversicn channels around or across the fill, designed and
congtructed to safelv pass the peak runciff from a 100-year, 24-
hour precipitation event. The design c¢f such channels shall take
into account site specifi¢ conditicns, and they shall be designed
and constructed so as to ensure that they will not compromise the
stability of the £ill through water infiltration or channel
erosion.
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14.16(n)

(n) A coal remining operation which began after February 4,
1987, and on a site which werewas mined prior to August 3, 1977,
may quallfy for the water guality exemptions set forth in
subsectlon (p), Section 301 cf the federal Clean Water Act, as
amended, )

SECTION 17
17.4(n):

(ny A U. 3. Geological Survey topcgraphic map prepared in
accordance with subsection 3.4 of these regulaticns and paragraphs
(12, (13)Y(E), (13)(F), (13){(G), and (13)(J) subsection (a),
Section 7 9 c¢f the Act including the location of any existing or
proposed test borings; and

SECTION 2C

20.1(a)(2):

(2) One complete inspection per calendar quarter of each
active and inactive surface mining operaticon. An inactive
operation is one which has requested and received approval to
temporarily cease operations as provided in subsection 14.11 of
these regulations, or one that has been granted Phase I bond
release, and the revegetation on the surface ccal mining and
reclamaticn coperation has been successfiully established at the end
of the first growing season with a minimum ground cover of sixty
{60%) percent and the operation is in compliance with the
requirements set by subparagraph (B), paragraph 10, subsection (b)
of Section 12 of the Act or until scil productivity for prime
farmlands has returned to the equivalent levels of vield as
nonmined land of the same scil type in the surrounding area under
egquivalent management practices as determined by the soil survey
performed pursuant to paragraph {37(15) subsection (a) ©of Section
3 of the Act and subsection 10.3 and Section 10 of these
regulations.

SECTION 22
22.3(1):

(1) gSafety Factors. A description including plans, design
data, specificaticns, and computations of how safety conditions
will be achieved. The disposal facility shall be designed to
attain a minimum long-term safety factor of 1.5; provided further
that a ceoal refuse site which has the capability to impound water
shall also attain a seismic safety factor 6f at least 1.2.
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22.3(p):

(p) Compaction Requirements. Procedures for spreading and
compactiocn of refuse material during placement. The material
shall be compacted in layers nct exceeding two (2) feet in
thickness-and-shail-net-have-any-sicpe-exceeding-two-herizental-te
one-verticalty-where-engineering-data-substantiates-thaty-and-a
mirimam-safety-facter-af-1-S-wili-ke-attained-and-a-minimum
seismic-safety-factor-of-is2-wili-be-attained.

22.7(a):

{a) Inspection Frequencies. Inspection shall be made
regularly during construction, upon completion of construction,
and at least yearly until removal of the structure or release of
the performance bond. Aii-impoundments-shall-be-examined-at-teast
guarteriy-by-a-quatified-persen-designated-ky-the-operater-for
appearances-sf-gtruycturat-weaknessas-or-other-hazardous
eornditionss '

ig




LEGISLATIVE RULES
DEPARTMENT QOF ENERGY
SERIES 2
WEST VIRGINIA SURFACE MINING
RECLAMATION REGULATICNS

38-2-1. . General.

1.1 Scope. These regulations establish general and
specific rules for permit application regquirements and
contents; haulageways or access roads; drainage and sediment
contreol systems; blasting; premining and peostmining land use;
fish and wildlife considerations; revegetation; prime
farmlands; insurance and bonding; replacement, release, and
forfeiture of bonds; requirements of a notice cf intent to
prospect; perfcrmance standards; performance standards
applicakle to underground mining operaticns; subsidence
control; small cperator assistance program; cltizen's actions;
designation of areas unsuitable for mining; inspectiocn and
enforcement; Reclamation Beard of Review; and Coal Refuse.

1.2 Applicability

(a) These rules and regulations apply to all prospecting
and surface mining operations in the State of West Virginia,
except the applicable subsections in Section 26, Article 3,
Chapter 222 of the Act. The provisions of this paragraph do
not constitute the issuance ©f a new permit or purpcses of
permit renewal or mid-term review of existing permits.

(b) Fcr applications for new operations which have
received an SMA number prior t£o the effective date of these
regulations, the applicant shall acknowledge the applicability
of these regulations to his proposed operaticn, in writing, to
the Commissicner prior to issuance ¢f the permit. Such
acknowledgement shall be deemed sufficient to make the
aprlication cecmplete for any new permit requirements contained
in these regulations and shall become a part c¢f the permit.-

(c) Permits issued after the effective date of these
regulations for existing or new operations not covered in (b)
shall incorporate in the application all cf the reguirements
cf these regulations.
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1.3 Authority These rules and regulations are
promulgated under the authority of the West Virginia Energy
Act as provided in Secticn 15, Article 1, Chapter 22 of the
Code of West Virginia, 1931, as amended and West Virginia
Surface Coal Mining and Reclamaticn Act as provided in Section
4, Article 3, Chapter 22A of the Code of West Virginia, 1931,
as amended.

1.4 Filing Date.

1.5 Effective Date,.
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38-2-2 Definitions: As used in these regulations, unless
used in a context that clearly requires a different meaning, the
term:

2.1 Abandoned Cecal Waste Disposal Area means any coal
refuse disposal area which is not part of an active surface )
mining operaticn. This definition does not relieve any operator
from his reclamation responsibility for the abandoned coal waste

disposal area.

2.2 Acidity means the guantitative capacity of an agueous
medium to donate protons in a reaction with hydroxyl ions.

2.3 Acid Mine Drainage means water discharged from an
active, inactive, or abandoned surface mine and reclamation
operations or from areas affecied by surface mining and
reclamation operations with said water having a pH of less than
six (6.0) in which total acidity exceeds total alkalinity.

2.4 Acid-Producing Coal Seam means cocal seams commonly
associated with other minerals which create acid mine drainage.
Coal seams commonly associated with such minerals may include,
but are not limited tec Waynesburg, Washington, Freeport,
Sewickley, Redstone, Pittsburgh, Kittanning, Elk Lick,
Peerless, No. 2 Gas, Upper Eagle, No. 5 Block and Stockton
Lewiston. Site specific data may, on a case-by-case basis, be
accepted as an affirmative demonstration that these seams are not
acid producing.

2.5 Acid-Producing Overburden means overburden which upon
appropriate analysis shows a potential for producing acid mine
drainage.

2.6 Acid-Test Ratio means the relation of guick assets to
current liabilities.

2.7 Act means the West Virginia Surface Coal Mining and
Reclamation Act, Chapter 22A, Article 3 of the Code of West
Virginia, 1%31, as amended.

2.8 Active Surface Mining Qperation means, for the purpose
of permit renewal as provided in subsection 3.27 of these
regulations, an operation where a Phase I bond reductien has not
been approved. :

2.9 Administratively Complete Application means an
application for permit approval or approval for prospecting,
which the Commissioner determines to contain information
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addressing each application requirement of the regulatory program
and to contain a2ll information necessary to initiate processing
and public review.

2.10 Affected Area means, when used in the context of
surface-mining activities, all land and water resources within
the permit area which ars disturbed or utilized during the term
of the permit in the course of surface-mining and reclamation
activities. Affected area means, when used in the context of
underground mining activities, all surfiace land and water
resources affected during the term ¢f the permit (1) by suriface
cperations or facilities incident te underground mining
activities or (2) by underground coperations. The term also
includes other lands the use of which is incidental to surface
ccal mining and reclamation operations; all areas covered by new
or existing roads used to gain access teo, or for hauling coal to
or from, surface coal mining and reclamation operations; any
areas covered by surface excavations, werkings, impoundments,
dams, wventilation shafts, entryways, refuse banks, dumps,
stockpiles, overburden piles, spoil banks, culm banks, tailings,
holes or depressions, repair areas, storage areas, shipping
areas; any areas upon which are sited structures, facilities, or
other property; material on the surface resulting from, or
incident to, surface ceoal mining and reclamaticn operations; and
the area located above underground workings.

2.11 Asset Ratio means the relation of total assets to total
liabilities.

2.12 Auger Mining means a method of mining coal at the
surface by drilling or cutting horizontally into an exposed coal
seam at the highwall.

2.13 Bearing Capacity means a measure, as determined by
standard engineering evaluation, of the ability of a foundation
material to carry lcoads imposed by an embankment or other
structure.

2.14 Bench Contreol System means a series of elongated basins
with-a-heiding-zapacity-of-tesa-than-five-{S5y-acre-feet-which are
located on the mining bench along the toe of the backfill-en
hauviback-type-mining-operations.

2.15 Best Technology Currently Available means eguipment,
devices, systems, methods or techniques which willi:

(a} prevent, to the extent possible, additicnal
contributions of suspended scolids to stream flow or zunoff
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outside the permit area, but in ne event result in contributiocns
of suspended solids in excess of requirements set by applicable
State or Federal laws and rules and regulations; and

(b) minimize, to the extent possible, disturbances and
adverse impacts on fish, wildlife, and related environmental
values and achieve enhancement of those resources where
practicable.

2.16 Buffer Zone means an undisturbed border along oxr around
an intermittent or perennial stream.

2.17 Capital Assets means those assets such as land, o
buildings and _equipment held for use in the production or sale of
other assets or services.

2.18 Cash means:

(a) all cash items except cash (1) restricted by an
agreement, or (2) described as earmarked for a particular
purpose; and : : . .

(b) short-term investment such as stocks, bonds, notes, and
certificates of deposit, where the intent and ability to sell
them in the near future is established by the cperator.

2.19 Cemetery means any area of land where human bodies are
interred. _

2.20 Channel Protection means any measures taken to prevent
or control erosion, scouring, or other deteriorating processes in
channels such as diversion ditches and spillways.

2.21 Coal Preparation means chemical or physical processing
and the cleaning, concentrating, or other processing or
preparation cof coal.

2.22 Coal Preparation Plant means a facility coperated in
connection with a mine where coal is subjected to chemical or
physical processing or cleaning, c¢rushing (by any means)
concentrating, screening or sizing, or other processing orx
preparation. It includes faclilities associated with coal
preparation activities, including, but not limited to the
following: loading facilities; storage and stockpile facilities;
sheds; shops, and other buildings; water-treatment and water-
storage facilities; settling basins and impoundments; and coal
processing and octher waste disposal areas.
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2.23 Coal Processing Waste means materials which are
separated and wasted from the product coal during its physical or
chemical processing, cleaning or concentrating.

2.24 Coal Refuse Site means a deposit of coal proce551ng
waste or underground development waste.

2.25 Coal Remining Operation means a coal mining coperation
which begins at a site where previous coal mining was conducted
before the effective date (August 3, 1977) of the federal Surface
Mining Contreol and Reclamation Act of 1977 (PL 95-87).

2.26 Coarse Coal Refuse means coal processing waste
predominantly within a size range greater than the number twenty-

eight (#28) sieve size.

2.27 Collateral Bond means an indemnity agreement in sum
certain executed by the permittee and supported by one or more of
the following:

(a) The deposit of cash in one or more federally insured
accounts, payable only to the Commissioner upon demand;

(b)) HNegotiable bonds ¢f the United States, a State, or a
municipality, endorsed to the order of, and in the possession of,

the Commissioner;

(c) Negotiable certificates of deposit, payable only to the
Commissioner, and in his possession;

{(d) An irrevocable letter of credit of any bank organized
or authorized to transact business in the State of West Virginia,
payable only upon presentation by the Commissioner;

{(e) A perfected, first-lien security interest in real
property, in favor of the Commissioner;

(f) Investment-grade rated securities, having the highest
rating issued by a nationally recognized securities rating -
service, endorsed to the order of, and in the possessiocon of, the
Commissioner, excluding all issues of the type traded on a
commodity exchange such as contracts for future delivery of
goods; or -

(g) A whole life insurance policy assigned to the
Department of Energy and in the possessicn of the Commissioner,
said policy having been issued by only those companies with an
independent financial rating of A+, Aaa, or the equivalent
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authorized to do business in the State of West Virginia and are
member insurers of the West Virginia Life and Health Insurance
Guaranty Asscciation.

2.28 Combined Ceoal Refuse means a mixture of coarse coal
refuse and dewatered fine coal refuse.

2.29%9 Combustible Materials means organic materials that are
capable of burning by fire or through oxidation, accompanied by
the evolution of heat and a significant temperature rise.

2.30 Commissioner means the Commissioner of the Department
of Energy or his authorized agent.

2.31 Common Size Comparative Balance Sheet means item
amounts from a number of the permittee’s or applicant's
successive yearly balance sheets arranged side by side in a
single statement followed by common size percentages whereby:

(a) the asset total is assigned a value of one hundred
percent {(100%);

(by the total of liabilities and owner egquity is also
assigned a value of one hundred percent (100%); and

(¢) each individual asset, liability, and owner eguity item
is shown as a fraction of one c¢f the one hundred percent (100%)
totals. .

2.32 Common Size Comparative Income Statement means an
operator's income statement amounts for a number of successive
yearly periods arranged side by side in a single statement
followed by common size percentages whereby net sales are
assigned a one hundred percent (100%) value, and then each
statement item is shown as a percentage of net sales.

2.33 Communiiy or Institutional Building means any
structure, other than a public building or an occupied dwelling,
which is used primarily for meetings, gatherings or functions of
local civic organizations or other community groups; functions as
an educational, cultural, historic, religicus, scientific,
correctional, mental health or physical health care facility; or
is used for public services, including, but not limited to, water
supply, power generation or sewage treatment.

2.34 Compaction means the densification of a seil or soil- -
like material by means of mechanical manipulation.
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2.35 Complete and Accurate Application means an application
for a surface mining permit or prospecting approval which,
immediately pricr to issuance, contains all maps, plans, designs
and other application materials required by the Act and these
rules and regulations, excluding bond, which are necessary for
the Commissioner to make a decision on approval or denial.

2.36 Completion of Reclamation means that all terms and
cenditions ¢of the permit have been satisfied, the final
inspection report has been approved by the Commissioner, that all
applicable effluent and applicable water quality standards are
met, and the total bond has been released.

2.37 Construction Peore Pressures means water pressures
generated in foundation soils or embankments due to compression
by loads imposed by construction of an embankment or other §
structure. .

2.38 Cumulative Impact means the hydrologic impact that
results from the cumulation of flows from all coal mining sites
to common channels or aguifers in a cumulative impact area.
Individual mines within a given cumulative impact area may be in
full compliance with effluent standards and all other regulatory
reqgquirements, but as a result of the co-mingling of their off-
site flows, there i1s a cumulative impact. The Act does not
prohibit cumulative impacts but does emphasize that they be
minimized. When the magnitude of cumulative impact exceeds
threshold limits or ranges as predetermined by the Department,-
they constitute material damage.

2.39 Cumulative Impdact Area means the area, including the
permit area, within which impacts resulting from the proposed
operation may interact with the impacts of all anticipated mining
on surface and groundwater systems. Anticipated mining shall
inciude the entire projected lives through bond releases of:

(a) the proposed operation;
(b) all existing operations;

(c) any operation for which a permit applicaticen has been
submitted to the Commissioner, and;

(d) all operations required to meet diligent development
regquirements for leased Federal coal for which there is actual
mine development information available.
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2.40 Current Ratic means the relation of current assets to
current liabilities. '

2.41 Density means the weight of soll or soil-like solids
per unit of tecital volume of soll or similar mass.

2.42 Design Storm means predicted precipitation c¢cf given
intensity, freguency and duration based on United States Weather
Bureau data.

2.43 Downslope means the land surface between the projected
outcrop of the lowest coal seam permitted-te-be-being mined or
any mining related construction, and the valley floor.

2.44 Embankment means a man made deposit of earth or waste
materials-ecf-five-{5y-feat-ar-greater-in-height-as-measured-£frem
the-upstream-tee, usually exhibiting at least one sloping face.

2.45 Embankment Stabllity means the degree of safety
relative to a structural failure of the embankment.

2.46 Emergency Spillway means a hydraulic structure designed
to pass water in excess of that which an impoundment is designed
to store or which cannot be passed through a principal spillway.

2.47 Excess Speil means overburden material disposed of in a
location other than the pit.

2.48 Existing Ccal Refuse Area means a refuse disposal area
that is part cf an active surface mining coperation.

2.49 Existing Structure means a structure or facility used
with or to facilitate surface coal mining and reclamation
operaticons for which construction began prior to January 18,
1981. B '

2.30 Face-Up means the result of an excavation where a -
vertical or near vertical highwall is created that exposes the
overburden and the mineral face. :

2.51 Fine Coal Refuse means coal processing waste which may
be disposed of in a slurry form cor in a dewatered cor treated
state. ’ ’ ’

2.52 Foundation means soil, bedrcck, or other earth material ..
on or agalinst which an embankment or other structure is placed.
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2.53 Fragile Lands means geographic areas containing
natural, ecclogic, scientific or aesthetic resources that could
be significantly damaged or destroyed by surface coal mining
operations. Examples of fragile lands include valuable habitats
for fish or wildlife, critical habitats for endangered or
threatened species of animals or plants, uncommon geologic
formaticons, national natural landmark sites, areas where mining
may result in flooding, environmental corridors containing a
concentration ¢f ecologic and aesthetic features, and areas of
recreaticonal value due te¢ high environmental guality.

2.54 Freebocard means:

(a) the vertical distance between the lowest point of the
crest of the embankment and the reservoir water surface; or

{b) the wvertical distance between the top of a ditch or
channel and the water surface during the design flow.

2.55 @Gravity Discharge means, with respect to underground
mining activities, mine drainage that flows freely down gradient
in an open channel. Mine drainage that occurs as a result of
floeding a mine to the level of the discharge is not gravzty
discharge.

2.56 Groundwater means subsurface water in the zone of
saturation.

2.57 Growing Season means one (l) year.

2.58 Handbook means the Technical Handbeook of Standards and
Specifications for Mining Operations in West Virginia.

2.59 Haulageway or Access Road means a surface right-of-way
for purposes of travel by land vehicles used in surface mining
and reclamation or prospecting operations. & road consists of
the entire area within the right-of-way, including the roadbed,
shoulders, parking and side areas, approaches, ditches, and other
related structures. The term includes access and haulroads
constructed, used, reconstructed, improved, or maintained for use
in surface mining and reclamation or prospecting operations,
including use by coal hauling vehicles to and from transfer,
processing, or storage areas. The term does net include ramps
and routes of travel within the immediate mlnlng area or within
spoll or cocal mine waste disposal areas.

2.60 Eazard Potential means a classification rating assigned
to a structure based on engineering evaluations and judgment

10
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predicting the potential damage to human life, property and
environment should a failure of the structure occcur.

2.61 Highwall means the face of expesed overburden or coal
in an open cut of a surface mining operation or for entry to an
underground mining operation.

2.62 Historic Lands means historic, archaeological,
cultural, and scientific areas., Examples of historic lands
include archaeological sites, sites listed on or eligible for
listing on a state or national register of historic places,
national historic landmarks, sites having cultural significance
to native Americans, or religious significance to religious
groups, and sites for which historic designation is pending.

2.63 Hvdrologic Balance means the relationship between the
quality and gquantity of water inflow to, water ocutflow from a
hydrologic unit including water stored in the unit. It
encompasses the dynamic relationships among precipitation,
runoff, evaporation and changes in ground and surface water
levels and storage capacity.

2.64 Hydrological Isclated Operations means a surface mining
operation where hydreologic impacts are negligible or are
dissipated before reaching points in the system where they are
additive to hydrologic impacts of cother surface mining
operations.

2.65 Hydreologic Regime means the entire state of water
movement in a given area.

2.66 Impoundment or Impounding Struciure means a closed
basin constructed for the retention of water, sediment, or wastes
and-whieh-eonsises-in-pare-cf-an-embankmentr-ditke-or-other
constructed-barrier,

2.67 Infiltration means the flow or movement of water
through the surface of soil or soil like material into the
ground.

2.68 Inspection means a visual review of prospecting,
surface or other mining operations to assure compliance with
applicable laws, rules, regulations or permit conditions under
jurisdiction of the Cemmissioner.
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2.689 Intermittent Stream means:

(a) & stream or reach of a stiream that drains a watershed of
at least one sguare mile; or

{b) a stream or reach of a stream that is below the local
water table for at least some part of the year, and obtains its
flow from both surface runoff and ground water discharge.

2.70 Irreparable Damage to the Environment means any damage
to the environment in viclation of the Act and these regulations
which cannot be corrected by activities of the responsible
person.

2.71 Knowingly means that an individual knew or had reason
to know in authorizing, ordering or carrying cut an act or
omission on the part of a corporate permittee that such act or
omission constituted a violation, failure or refusal.

2.72 Leachate means a ligquid that has percolated through
so0il, rock or waste and has extracted dissolved or suspended
materials. .

2.73 Lightly Bufiered Stream means any stream or its
tributaries that contains less than fifteen (15) PFM methyl
orange alkalinity (to pH 4.5) and a conductivity of less than
fifty (50) micro MHO.

2.74 Liquefaction means a phenomenon wherein a saturated
granular soil or secil like material loses strength and flows in a
manner resembling a ligquid.

2.75 Liquidity Ratio means the relation ¢f cash to current
liabilities.

2.76 Mineral Face means the exposed vertlcal cross-section
of the natural coal seam or mineral deposit.:

2.77 Natural Drainway means any natural water course which
may carry water to the tributaries and rivers of the watershed.

2.78 Natural Hazard Lands means geographic areas in which
natural conditions exist which pose or, as a result of surface
coal mining operations, may pose a threat to the health, safety
or welfare of pecople, property or the environment, including
areas subject to landslides, cave-ins, severe wind or soil .
erosion, frequent flooding and areas of unstable geoclogy.

12




Title 38
CSR 2
Section 2

2.79 Net Profit means the bottom line of the income
statement after taxes, including taxes based on income,
adjustments, all extraordinary income and expense, but before
preferred and common stock dividends.

2.80 Occupied Dwelling means any building that is currently
being used on a regular or temporary basis for human habitation.

2.81 Cuter Spoil or Quter Slope means a disturbed area
extending from the outer peint of the bench to the extreme lower
limit of the disturbed land.

2.82 Overburden means consolidated or unconsolidated
material of any nature which overlies a mineral deposit,
excluding topsoil.

2.83 Owned or Controlled and Owns or Controls means any one
or a combination of the relationships specified in paragraphs (a)
and (b} of this definition:

(a)Y(l) Being a permittee of a surface coal mining
operation; (2) Based on instrument of ownership or voting
securities, owning of record in excess of fifty (50) percent of
an entity; or (3) Having any other relationship which gives one
person authority directly or indirectly to determine the manner
in which an applicant, an operator, or other entity conducts
surface mining operations.

(b} The following relationships are presumed to constitute
ownership or control unless a person can demonstrate that the
person subject to the presumption dees not in fact have the
authority directly or indirectly to determine the manner in which
the relevant surface mining operation is conducted:

(1) Being an officer or director of an entity;
(2) Being the operator of a surface mining operation;

(3} Having the ability to commit the financial or real
property assets or working resources of an entity;

{(4) Being a general partner in a partnership;
(5) 3Based on the instruments of ownership or the

voting securities of a corporate entity, owning of record ten
(10) through fifty (50) percent of the entity; or
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{6) Owning or contrelling coal to be mined by another
person under a lease, sublease or other contract and having the
right to receive such coal after mining or having authority to
determine the manner in which that person or another person
conducts a surface mining coperation.

2.84 Peak Runoff means the maximum flow in & specified
geographic location resulting from a given design stozm.

2.85 Perennial Stream means a stream or portlon of a stream
that flows continucusly.

2.86 Person having an interest which is or may be adversely
affected or person with a valid legal interest means any person:

(a) Who uses any resource of econemic, recreational,
aesthetic, or environmental wvalue that may be adversely affected
by prospecting or surface mining and reclamation operations or
any related action of the Commissioner; or

(b) Whose property is or may be adversely affected by
prospecting or surface mining and reclamation operations or any
related action of the Commissioner.

2.87 Piping means a process of internal erosion which occurs
when water transports scil or soil like materials through
unprotected exits, developing unseen channels or pipes through an
embankment or its foundation.

2.88 Pit means that part of the surface mining operation
from which the mineral is being actively removed or where the
mineral has been removed and the area has not been backfilled.

2.89 Pre—-Existing Discharge means any water discharge from
the proposed permit area prior to and at the time of permit
application under this subsection.

2.90 Preplan means the total application submitted to the
Commissioner including the application forms, mining and
reclamation plan, drainage plan, blasting plan, planting plan,
maps, drawings, data, cross-sections, bonds and other information
as may be required to obtain a permit.

2.91 Principal Shareholder means any person who is the
record or beneficial owner of ten percent (10%) or more of any
class of voting stock.
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2.92 Principal Spillway means a hydraulic structure which
passes water at levels between normal pool and the emergency
spillway invert elevations.

2.93 Probable Maximum Precipitation means the depth-
duration-area rainfall for a particular area that represents the
maximizing of meteorological conditions.

2.94 Prospecting means the field gathering of surface or
subsurface geoclogic, physical, or chemical data by trenching,
drilling, geophysical, or other techniques necessary to determine -
the quality and quantity of overburden and c¢ecal of an area; or
the gathering of environmental data to establish the conditions
of an area before beginning surface mining and reclamation
operations, where such activiiyv may cause any disturbance of the
land surface or may cause any appreciable effect on land, air,
water, or other environmental rescurces, except the gathering of
environmental data on lands designated unsuitable for surface
mining pursuant to subsection (b) or paragraphs (1), (2}, or (5)
of subsecticon (d)} of Section 22 of the Act shall be subiect to
the requirements of subsection 13.1 of these requlaticons.

2.95 Protected Structures means for purposes of blasting,
dwellings, public buildings, schools, churches, or community or
institutional buildings.

2.95 Public Building means any structure that is owned or
leased by a public agency or used primarily for public business
or meetings.

2.97 Quick Assets means cash and current assets that can be
guickly turned into cash.

2.98 Reasconably Available Spoil means speoil and suitable
coal mine waste material generated by the remining operation or
other spoil or suitable coal mine waste material located in the
permit area that is accessible and available for use and that
when rehandled will not cause a hazard to public safety or
significant damage to the envircnment.

2.99 Recharge Capacity means the ability of the soils and
underlying materials to allow precipitation to infiltrate and
reach the zone cof saturation.

2.100 Reclamation means those actions taken to restore
mined land to the approved post mining land use.
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2.101 Remined Area means only that area of any coal
remining operation on which cocal mining was conducted before the
effective date of the federal Surface Mining Contreol and
Reclamation Act of 1977 (PL-35-87).

2.102 Renewable Resource Lands means aquifers and areas for
the recharge of aguifers and other underxground waters, areas for
agricultural or silvicultural production of food and fiber, and
grazing lands.

2.103 Retained Earnings means stockholder's equity that has
arisen from retained assets from earnings in the business. This
shall include only earnings from normal operations and not gains
from such transactions as the sale of plant assets or
investments.

2.104 Return On _Investment means the relation of net profit
for the last yearly period to ending net worth.

2.105 Safety Factor means the ratio of the sum of the
resisting forces to the sum of the lcading forces in a
constructed valley fill, backfill, dam, or refuse pile.

2.106 Sediment means solid material that is either in
suspension, is being transported, or has been moved from its site
of origin and has come to rest on the earth's surface.

2.107 Sediment Control Structure or Sediment Pond means an
impoundment designed, constructed, and maintained in accordance
with these regulations for the purpose of removing solids from
water in order to meet applicable water quality standards or
effiuent limitations before the water is discharged inte the
recelving stream.

2.108 Selif-Bond means an indemnity agreement in a sum
certain payable to the Commissioner, executed by the permittee
and by each individual and business organization capable of
influencing or centrelling the investment or financial practices
of the permittee by virtue of his auvthority as an cfficer or
ownership of all or a significant part of the permittee, and
supported by agreements granting the Commissioner a security
interest in real or personal property pledged to secure
performance by the permittee.

2.109 Significant Aquifer means a stratum or group of
strata that can store and transmit water in significant
gquantities for a specific use.
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2.11¢ Slope Protection means measures taken to control
erosion on slopes.

2.111 Slope Stability means the relative degree of safety
from the development of a landslide in a slope, as defined by one
or more standard engineering methods of analysis.

2.112 Spoil means overburden that has been removed during
surface mining operations. o ) )

2,113 Stabilize means to control movement of soil, spoil
piles or areas o¢f disturbed earth.

2.114 Stoniness means a characterization of earth,
overburden or speoil which describes the relative proportion of
its content of boulders and stone and rock aggregate as compared
to its sand, siilt, clay or rock fragment content.

2.115 5Strength Paramefers mean those engineering values
obtained from standard engineering shear strength tests of soil
or soil like material.

2.116 Structure means, except as used in the context of
subsection 3.8 of these regulations, any man-made structures
within or outside the permit areas which include, but is not
limited to6: dwellings, outbuildings, commercial buildings, public
buildings, community buildings, institutional buildings, gas
lines, water lines, towers, airports, underground mines, tunnels
and dams. The term does not include structures built and/or
utilized for the purpose of carrying out the surface mining
operation.

2.117 Sub-Drainage Sysiem means a designed and constructed
system provided for the conveyance of subsurface water.

2.118 Subsidence means, as it relates to underground mining
operations or auger mining, a sinking, cecllapsing or cracking of
a portion of the earth's surface caused by voids beneath the
surface created by mining.

2.119 Substantial Legal and Financial Commitments in a
Surface Coal Mining Cperation means that significant investments
and legal commitments have been made in activities and facilities
such as power plants, railroads, coal handling, preparation,
exXxtraction or storage facilities and other capital-intensive
activities on the basis of a long term coal contract.
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2.120 Substantially Disturb means, for purposes of
prospecting, to significantly impact land or water resources by
blasting; by removal of vegetation, topsoil, or overburden; by
construction of roads or other access reutes; by placement of
excavated earth or waste material on the natural land surface or
by cother such activities; or to remove more than 250 tons of
coal.

2.121 Successor in Interest means any person who succeeds
to rights.granted under a permit by transfer, assignment or sale
of those rights. :

2.122 Surety Bond means an indemnity agreement in a sum
certain payable to the Commissiconer executed by the permittee
which is supperted by the performance guarantee of a corporation
licensed to do business as a surety in the State of West
Virginia.

2.123 surface Mining and Reclamation Operation means
surface ceal mining operations and all activities necessary or
incidental to the reclamation of such operations.

2.124 surface Water means water on the surface of the
earth.

2.125 Topsoil means the A and E-horizon soil layer of the
four (4) major soil horizons.

2.126 Toxic-Forming Materials means earth materials or
wastes which, if acted upon by air, water, weathering or
microbiclogical processes, are likely to preoduce chemical or
physical conditions in soils, alr or water that are detrimental
to the environment. S

2.127 Toxic Mine Drainage means water that is discharged
from active or abandoned mines or cother areas affected by surface
mining coperations, reclamation operations, or prospecting
operations which contains a substance which through chemical
action or physical effects, is likely to kKill, injure or impair
biota commonly present in the area that might be exposed to it.

2.128 Transfer, Assignment or Sale of Rights means a change
in ownership pursuant to subsection 2.83 or other effective
control over the right granted in a permit or approval to conduct
surface mining operations.
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2.128 Underground Develcopment Waste means waste rock
mixtures of c¢ecal, shale, claystone, siltstone or other related
materials that are brought to the surface for disposal.

1

2.130 Valid Existing Rights exists, except for haulroads,
in each case in which a person demonstrates that the limitation
provided for in the Act would result in the unconstitutional
taking of that person's rights. For haulrecads, wvalid existing
rights means a road or recorded right-cf-way or easement for a
road which was in existence prior to August 3, 1877. A person
possesses valid existing rights if he can demonstrate that the
ceoal is immediately adjacent te an ongoing mining operation
which existed on August 3, 1577 and is needed to make the
operation as a whole economically wviable. Valid existing rights
shall also be found for an area where a person can demonstrate
that an SMA number had been issued prior toc the time when the
structure, road, cemetery or other entity came into existence.

2.131 Valley or Head-of-Hollow Fill means a £ill structure
consisting of any material, other than organic material, placed
in a valley where side slopes of the existing valley measured at
the steepest point are greater than twenty (20) degrees or the
average slope of the profile of the hollow from the toe of the
£ill to the top of the fill is greater than ten (10) degrees. In_
head-of-hollow fills the top suxface of the fill, when completed,
is at approximately the same elevation as the adjacent ridge
line, and ne significant area of natural drainage occurs above
the f1ll draining into the fill area.

2.132 Violation, Failure or Refusal means a viclation of a
condition of a permit issued pursuant to the Act or these rules
and regulations; or a failure or refusal to comply with any order
issued under Sections 15, 16, or 17 of the Act, or any order
incorporated in a final decision issued by the Commissioner under
the Act, except an order incorporated in a decision issued under
paragraph (1), subsection (d}, Section 17 of. the Act.

2.133 Willfully means that an individual acted:

(a) Either intenticnally, voluntarily or conscicusly; and

(b} With intentional disregard cor plain indifference to
legal regquirements in autherizing, ordering or carrying out a
corporate permittee’'s action or omission that constituted a
violation, failure or refusal.

2.134 Woodlands means commercial woodlands where the post-
mining land use would result in the development of a commercial
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product where flat or gently rolling land 1s essential for the
operation of mechanical harvesting eguipment.

2.135 Wworking

Capital means the excess of the operator's

current assets over

2.136 Zone of

its current liabilities.

Saturation means the zone below the

plezometric surface
groundwater.

in which all voids are filled with

20




Title 38
CSR 2
Section 3

38-2-3. Permit Application Reguirements and Contents

3.1 Applicant Information. All information provided by an
applicant in an application for a surface mining permit shall be
clear and concise and shall be provided in a format prescribed by
the Commissioner and/or a format reguired by the federal Office
of Surface Mining Reclamation and Enforcement. 1In addition to
the information requirements of Section 9 of the Act, each
application for a permit shall contain the following information
except that submittal of a social security number is at the
option of the applicant:

(a) A statement as to whether the applicant is a
corporation, partnership, scole proprietorship, association, or
other business entity.

(b) The name, address, telephone number and, as applicable,
social security number and employer identification number of the:

(1) Applicant;
(2) Applicant's resident agent; and

(3) Person who will pay the abandoned mine land
reclamation fee.

(¢) List, for each person who owns or controls the
applicant under the definition of "owned or controlled" and "owns
and contrcls" in subsection 2.83 of these regulations (as
applicable):

(1) The person's name, address, social security
number, and employer identification number;

(2} The persen's ownership or control relationship teo
the applicant, including percentage of ownership and leocation in
organizaticnal structure;

(3) The title of the person's position, date position
was assumed, and when submitied under paragraph (h), subsection
3.33 of these regulaticns, date of departure from the position;

{4) Each additional name and identifying number,
including employer identification number, federal or state permit
number, and MSHA number with date of issuance, under which the
person owns or controls, or previously owned or controlled, a
surface coal mining and reclamation operation in the United
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States within the five years preceding the date of the
application; and

(5) The application number or other identifier of, and
the regulatory authority for, any other pending surface ccal
mining operation permit application filed by the person in any
state in the United States.

(d) List, for any surface coal mining operation owned or
controlled by either the applicant or by any person who owns or
controls the applicant under the definition of "owned or
controlled™ and "owns or controls”™ in subsection 2.83 of these
regulations, the operation’'s:

{1) Name, address, identifying numbers, including
employer identification number, federal or state permit number
and MSHA number, the date of issuance of the MSEA number, and the
regulatory authority; and

(2) Ownership or control relationship to the
applicant, including percentage of ownership and location in
organizational structure.

{(e) The name and address of each legal or equitable owner
of record of the surface and mineral property to be mined, each
holder of record of any leasehold interest in the property to be
mined, and any purchaser of record under a real estate contract
for the property to be mined.

(f) The name and address of each owner of record of all
property (surface and subsurface) within one hundred (100) feet
of any part of the proposed permit area.

(g) The Mine Safety and Health Administration (MSHA)
numbers for all mine—-associated structures identified in the
permit that require MSHA approval.

(h) A statement of all lands, interest in lands, options,
or pending bids on interests held or made by the applicant for
lands centiguous to the area described in the permit application.
If requested by the applicant, any information required by this
paragraph which is not on public file pursuant to the Act shall
be held in confidence.

(i) A statement of whether the applicant or any subsidiary,

affiliate, or persons owhed or controlled or under control or
ownership with the applicant has:
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{1} Had a Federal or State coal mining permit
suspended or revoked in the five (5) years preceding the date of
submission of the application; or

(2) Forfeited a performance bond or similar security
deposited in lieu of bond.

{(j) A brief explanation of the facts inveolved if any such
suspension, revocation, or forfeiture referred to in parts (1}
and (2) of paragraphs (e) of this subsection has occurred,
including: '

(1) Identification number and date of issuance of the
permit, and the date and amount of bond or similar security;

(2) Identification of the authority that suspended or
revoked the permit or forfeited the bend and the stated reasons
for the action;

(3) The current status of the permit and bond, or
similar security involved;

(4) The date, location, and type of any administrative
or judicial proceedings initiated concerning the suspension,
revocation, or forfeiture; and

{5) The current status of any administrative or
judicial proceedings.

(k) A list for any vieclation of a provision of the Act or
these regulations and any other federal or state laws, rules and
regulations pertaining to air or water environmental protection
incurred in ceonnectieon with any surface mining operation received
by the applicant during the three (3) year periocd preceding the
application date, and a list of all unabated cessation orders,
and unabated air and water gquality violation notices received
prior to the date of the application by any surface mining and
reclamation operation owned or controlled by either the applicant
or by any person who owns or controls the applicant. Feor each
violation notice or cessation order reported, the lists shall
include the following information as applicable:

(1) Any identifying numbers for the operation,
including the federal or state permit number and MSHEA number, the
dates of issuance of the wviclation notice and MSHA number, the
name of the person to whom the violation notice was issued, and
the name of the issuing regulatory authority, department or
agency;
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(2) A brief description of the wvioclation alleged in
the notice;

(3} The date, location, and type of any administrative
or judicial proceedings initiated cencerning the violation,
incliuding, but not limited to, proceedings initiated by any
person to obtain administrative or judicial review of the
violation;

{(4) The current status of both the proceedings and the
violation notice; and

(5) The actions, if any, taken by any person to abate
the wviolation.

(1) Each application for a permit shall contain a sworn
statement as follows: "The information contained in this
application is true and correct to the best of my knowledge and
belief." Such statement shall be signed by an accountable
cfficial of the applicant and shall be notarized.

(m) The applicant for a permit or a revision of a permit
shall have the burden ¢f establishing that his application is in
compliance with all the requirements of the Act and these rules
and regulations.

{n) After an applicant is notified that the application is
approved, but before the permit is issued, the applicant shall
update and correct the information previously submitted under
this subsection or indicate that no change in such information
has occurred. :

3.2 Advertisement.

(a) SMA File Number. Prior teo the publication of an
advertisement for a surface mining permit in accordance with
paragraph (6}, subsection (a), Section 9 of the Act, the
applicant shall submit an administratively complete surface :
mining permit application and obtain a surface mining application
(SMA) file number. Each SMA number shall be valid for one year.

{b) Advertisement Information., Each advertisement will
centain at a minimum:

(1) The surface mining application (SMA) file number;

(2) A clear and accurate location map of a scale and
detall found in the West Virginia General Highway Map. The map
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size will be at a minimum four inches (4") x four inches (4").
Longitude and latitude lines and north arrow will be indicated on
the map and such lines will cross at or near the center of the
proposed permit aresa;

(3) The names and business address of the applicant to .
include a street address or route number;

(4) A narrative description clearly describing the
location of the proposed permit area;

(5) The name(s) of the coal seam(s) to be mined;

(6) The name(s) of the receiving stream(s) into which
drainage from the permit area will be discharged;

(7} The location where a copy of the application is
available for public review;

(8) The name and address of the Department of Energy
Office where written comments or requests for informal
conferences on the application may be submitted;

(%) The type of operation;

(10) sSurface and mineral ownership of the tract{s) to
be permitted;

(11) Surface and mineral ownership of property owners
within one hundred (100) feet of the coal removal area;

(12) Surface and mineral ownership of property owners
within one hundred {(100) feet of the coal removal area. Where
the permit application reflects that mining will occur within
one-hundred feet (100') of the ocutside right-of-way of a public
road (except where mine access roads or haulage roads join such
right-of-way), the applicant may choose one of the following
procedures to satisfy the additicnal public notice requirement:

{A) Include in the advertisement required in this
section a concise statement:

(1) Identifying the road tc be affected;
(ii) Identifying the affected segment; and

(iii) Advising that a public hearing may be
requested; or ,
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(B) A separate public notice may be published,
prior to issuance of a permit, which:

(i) Identifies the road to be affected;
(ii) TIdentifies the affected segment; and

(iii) Advising that a public hearing may be
regquested.

{13) Where the permit applicant proposes to relocate or
close a public road, the advertisement shall include a concise
statement which describes:

(&) The identification number and geographic
location of the road;

(B) The particular segment to be relocated or
closed;

(C) Where the relocated segment is to be sited;

(D} The approximate time and duration of the
relocation or c¢losure; and

(E) Advises that a public hearing may be
regquested.

{(14) Where an alternative land use is proposed,
indicate the premining land use and the proposed postmining land
use; and

{(15) Where an experimental practice is proposed, the
advertisement shall contain a statement indicating such and
identifying applicable provisions for which a variance is
requested.,

{¢) Notice to Governmental Agencies. Upon receipt of an
administratively complete application for a surface mining and
reclamation permit, a permit revision or a permit renewal, the
Commissioner shall notify all federal or state government
agencies with authority to issue permits and licenses applicable
to the proposed surface mining and reclamation operation or those.
agencies with an interest in the proposed operation, including
the U. 5. Department of Agriculture Soil Conservation Service
district office, the local U. S. Army Corps of Engineers district
engineer, the National Park Service, State and Federal fish and
wildlife agencies, and the historic preservation officer.
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(d) Availability of Comments. The Commissioner shall place
on file at the regional office in which a permit, permit revision
or renewal of a permit is filed, a copy of all public comments
recelived as a result of the advertisement and shall provide the
applicant with such comments. When a permit, permit revision or
renewal of a permit is issued or approved, the Commissioner shall
notify within ten (10} days each person who filed comments or .
objections to the application, each party to an informal
conference, and the appropriate local governmental agencies
including the clerk of the county commission. The Commissioner
shall alsec cause to be published at least monthly a listing of
all permits issued, which listing shall include a description of
the location of the land to be affected. The listing shall also
be forwarded to the Clerk of the County Commission.

(e) Readvertisement. After a Surface Mine Application
(SMA) has been advertised once a week for four successive weeks,
and is determined by the Commissioner.to have had a limited
number of minor c¢hanges which de not significantly affect the
method of operation, the reclamation plan, and/or the original
advertisement, he may reguire one (1) additicnal advertisement to
be published with a ten (10} day public comment period. Permits
which are being renewed or significantly revised and permit
applications which are being significantly revised must be
advertised in accordance with paragraph (b} of this subsection
and paragraph (6), subsection (a), section S of the Act.

(f) Renotification. A renotification letter shall be sent
to all commentors of a surface mine application (SMA) when a
determination has been made by the Commissiconer that
readvertisement is required in accordance with paragraph (e) of
this subsectiocon.

(g) Certification of Publication. The advertisement and
publication dates for all permit applications, permit renewal
applications, applications for revision of a permit, and transfer
assignment and sale of permits, shall be certified and notarized
by the publishing newspaper. The certificate of publicatien
shall be made a part of the approved application no later than
four (4) weeks after the last date of publication.

3.3. Occupied Dwellings.

(a) Valid Existing Rights. Where the proposed surface ceal
mining operations would be cecnducted within three hundred (300)
feet, measured horizontally, of any occupied dwelling, the permit
applicant shall submit with the application a notarized written
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waiver by lease, deed, or other conveyance from the owner of the
dwelling, clarifying that the owner and signator had the legal
right to deny mining and knowingly waived that right. The waiver
shall act as corisent to such operaticons within a closer distance
of the dwelling as specified.

(b) Waiver. Where the applicant for a permit had obtained
a valid waiver prior to August 3, 1877, from the owner of an
occupied dwelling to mine within three hundred (300) feet of such
dwelling, a new waiver shall not be required:

{1) Where the applicant for a permit had obtained a
valid waiver from the owner of an occupied dwelling, that waiver
shall remain effective against subsequent purchasers whe had
actual or constructive knowledge of the existing waiver at the
time of purchase. .

(2) A subsequent purchaser shall be deemed to have
constructive knowledge if the waiver has been properly filed in
public property records pursuant te State laws or if the mining
has proceeded to within the three hundred (300) foot limit prior
toe the date of purchase.

3.4 Maps.

(a) Scale for Maps. Except as otherwise noted in these
rules and regulations, the scale required for all maps shall be
as follows:

(1) The preferred scale of maps prepared from United
States Geclogical Survey topographic maps on 7.5 minute
quadrangle shall be five hundred foot (500'} to the inch;

(2) The preferred scale for maps associated with
underground coal mining operations and facilities incidental to
¢oal mining shall be tweo hundred foot (200') to the inch; and

(3} Other scales may be used where improved clarity
and accuracy are achieved.

(b) Map Size. All maps and plans shall be submitted on
print paper, thirty inches (30") by forty-two inches (42") or
less. If supplementary maps or plans are attached, match lines
shall be used. : ]

(c) Color Code. A color code shall be used in preparing all
maps to indicate critical features of the permit area as fellows:
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(1) Red shall indicate mineral to be removed;
(2) Blue.shall indicate water and drainage patterns;
(3) Green shall indicate areas regraded;

(4) Yellow shall indicate all other areas within the
permit boundary; and

{5) Purple shall be used to ocutline adjacent mining
permits.

{(d) Preplan. In addition to the reguirements of (12) and
(13) of subsection (a) Section 9 and Section 10 of the Act, the
applicatien shall include the feollowing information:

(1) The location and current use of all structures
within one thousand feet (1000') of the proposed permit area;

{2) All public roads located on or within one hundred
feet (100') of the proposed permit area;

(3) The boundaries of any public park or histeric lands
within or adjacent te¢ the permit area;

(4) All cemeteries located on or within one hundred
feet (100') of the proposed permit area;

(5) Any portion of a unit of the National System of
Trails oxr the Wild and Scenic River System, including study
rivers designated under Section 5{(a) of the Wild and Scenic
Rivers Act which are located within or adjacent to the proposed
permit area;

(6) The current use and land use classifications of the
area of land and adjacent lands upon which the permit is sited
and adjacent lands;

(7} The location of all existing owned-or-leased
structures to be used for surface mining operations which are to
be exempt from design standards;

{8) The date the map was prepared, a north arrow,
gquadrangle name and location map;

{9) Where the natural slope of the land below the ceoal
outcrop is less than twenty (20) degrees and dewnslope placement
of overburden or spoil is proposed, the map shall indicate -
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percent slope of the land at two hundred foot (200') intervals
along the cropline;

(10) The location of each faclility to be used to
protect or enhance fish and wildlife and related environmental
values;

(11) Where the proposed permit area has been previously
mined and to the extent that such information is available, list
the type of mining used, the coal seam or other mineral mined,
the extent of mineral removed, and the approximate date of
mining;

(12) Extent of proposed auger operations;

(13) Surface and mineral owners and property lines
within the permit area and within one hundred (100) feet of any
point of the permit area;

(14) Location of water supply intakes for current users
of surface water;

(153) Location and identification of sub areas if
incremental bonding is to be used;

(16) Location and extent of subsurface water, if
encountered, within the proposed permit or adjacent areas,
including, but not limited to, areal and vertical distribution of
aquifers, and portrayal of seasonal differences of head in
different aquifers on cross sections and contour maps;

(17) The location of all ©il and gas wells and other
utilities within the proposed permit area are to be shown;

{18) The location and extent of toepsoil berrow areas;

{(19) Air peollution monitoring and control facility and
subsidence monitoring location;

(20) Any permanent facility to remain after mining; and

(21) All coal storage, cleaning, loading, and refuse
disposal areas.

(e} Drainage Map. Unless the information required by this
paragraph can be shown on the preplan map in a clear and legible
fashion, a separate drainage map of the same size scale and
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detail of the preplan map shall be made a part of the permit
application and shall contain the following:

(1} The directional flow of water on and away from the
permit area;

(2) Lecation of all menitering sites used to develop
surface and groundwater base line information;

(3) Location of all surface and ground water
monitoring sites to be used for satisfying reporting requirements
during the mining operation;

(4) Location of all erosion and sedimentation control
structures; and

{5) The extent and boundaries of each cocmponent
drainage area.

(f} Supplemental maps for underground cecal mining permit
applicatiens. In addition to other maps required in this
Section, each permit application for underground mining
operations shall include supplemental maps as follows:

(1) A U.S.G.S. topographic map of the area extending
beyond the proposed mining limits and showing the following:

(A) Name and series of the sheet;
(B) sScale, latitude, and longitude;

(C) Limits of underground mining operation
propesed;

{D) Surface area to be permitted;
(E) Cropline of the coal seam to be mined;

(F) Locatien and identification of all mine
openlngs for the proposed mine including shafts, slopes, drifts,
boreheles, etc; and

{G) Location of all surface structures not owned
by the applicant over the area t¢ be mined.

(2) A mine development map drawn to scale showing:
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(A) Boundaries of underground mining operation
and any adjacent active or abandoned mines in the same seam;

(B) All owners of property and all residents
within the area above the propesed underground workings. The
area above the underground works shall mean within the angle of
critical deformation but at least 15° from any coal removal;

(C) Present extent of underground mining as well.
as projected headings;

(D) Date, scale, north arrow, dip, strike, and
average dip of the coal seam to be mined;

(E} All gas wells, oil wells, water wells, and
test drill holes;

(F) Location of all known faults;

(G) Area and extent of previous or proposed auger
or strip mining in the same seam;

(H) Location and thickness of outcrop barriers;
and : :

(I) Elevation of all entries, fanways and
boreholes.

3.5 C(Cross Sections and Profiles. The application shall
contain cross-sections and/or preofiles which accurately depict:

(a) The existing premining surface configuraticn and the
final surface configuration that will be achieved. Czross
sections shall be developed from sufficient slope measurements to
adequately represent the existing land surface configuration of
the proposed permit area. Slope measurements shall take into
account natural variations in slope, to provide accurate
representation of the range of natural slopes and reflect
geomorphic differences of the area to be disturbed. The
Commissioner may require additicnal slope measurements at
specified intervals and locations on a site-by-site basis;

(b} The vertical distribution of aquifers showing seasonal
differences in head, if available, for the proposed permit area;

{¢) Cross sectional area and profiles of excess spoil

disposal areas with all appurtenances shown including rock cores,
subsurface drains, surface drainage structures, foundations, etc;
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(d) Cross sectional areas and profiles of all drainage and
sediment control structures including ponds, impoundments,
diversions, sumps, etc; and

(e) Cross sectional areas and profiles of all roads.

3.6 Operation Plans and Specifications. Each application
shall contain in addition to other plans, specificatiens, and
descriptions required by the Act and these regulations a
description of the mining coperations proposed to be conducted
during the life of the mine within the proposed permit area,
including, at a minimum, the following:

(a) A narrative description of the type and method of coal
mining procedures and proposed engineering techniques,
anticipated annual and total production ¢f coal, by tonnage, and
the major eguipment to be used for all aspects of those
cperations; and

(b} A narrative explaining the construction, modification,
use, maintenance, and unless retention of such facilities is
necessary for postmining land use, removal of the following
facilities: ‘

(1) Dams, embankments, and other impoundments;

(2) Overburden and topsoil handling and storage areas
and structures;

(3) Coal removal, handling, storage, cleaning, and
transportation areas and structures;

(4) Spoil, coal processing waste, and nonceal waste
removal, handling, storage, transportation, and disposal areas
and structures;

(3) Mine facilities; and
(6) Water and air pollution centrol facilities.

(cy A description of how the applicant will case, seal or
otherwise manage augerholes, boreholes, shafts, wells and other
openings;

{d) A description of how the applicant will remove, store
and redistribute tepsoil, subsocil or topsoil substitutes, and
other materials. When topsoil substituies are proposed, the
suitability determination, analytical data, and laboratory
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certification required in paragraph (c¢), subsection 14.3, of
these regulations shall be made a part of the permit application;

(e) Where topsoil borrow areas are proposed, the applicant
shall submit a reclamation plan for such areas;

(f) A description of how the applicant will handle acid
forming and toxic forming materials and materials constituting a
fire hazard;

{g) The design and construction ¢f excess spoil disposal
areas; and

{h) The design and construction of a drainage and sediment
control system to include:

(1Y A description, map, and cross section of the
structure and its location;

(2) Preliminary hydrologic and geologic information
required to assess the hydrolegic impact of the structure; )

(3) A& survey describing the potential effect on the
structure from subsidence of the subsurface strata resulting from
past underground mining operation if underground mining has
occurred;

(4) A certification statement which includes a
schedule for the submitting of any detailed design plans for
structures that are not submitted with the general plan. The
Commissioner shall have approved, in writing, the detailed design
plan for a structure before construction begins;

(3) Each structure design plan that is o¢f such size or
storage capacity that it is a dam as defined in Article 5D of
Chapter 20, Code of West Virginia, shall be prepared by, or under
direction of, and certified by a qualified registered
professional engineer; T

{(6) The design shall include any geotechnical
investigation and construction requirements for the structure;

(7) A description of the operation and maintenance
regquirements for each structure; and

(8) A timetable and plans to remove each structure, if
appropriate.
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(i) The design and construction of all roads; and
(j) A vegetation plan.

3.7 Disposal of Excess Spoil.

(a} Each application shall contain descriptions, including
appropriate maps, cross sections, drawings, and design of the
excess spoil disposal structures which will comply with the
standards of subsection 14.14 of these regulations. These plans
shall describe the design, construction, operation, malintenance,
and if appropriate, removal of the site and structures. Where
alternative designs will achieve eguivalent stability and meet
all applicable requirements of the Act, these regulations, and
the terms and conditions of the permit, the Commissioner may
approve such alternative design.

{b) Each application shall contain the results of a
geotechnical investigation of the proposed disposal site,
including the following:

(1) The character of bedrock and any adverse geologic
conditions in the disposal area;

(2) A survey identifying all springs, seepage, and
ground water flow observed or anticipated during wet periods in
the area of the disposal site;

(3) A survey of the potential effects of subsidence of
the subsurface strata due to past and future mining operations;

(4} A technical description of the rock materials to
be utilized in the construction of those dispesal structures
containing rock chimney cores or underlain using a roc¢k drainage
blanket; and

(5) A stability analysis including, but not limited
to, strength parameters, pore pressures and long-term seepage
conditions. These data shall be accompanied by a description of
all engineering design assumptions and calculations and the
alternatives considered in selecting the specific design
specifications and methods.

{6) &n explicit identification, by narrative and by
mapping, of the critical foundation area({s) for the structure, as
the term is applied in subsection 14.14. The selection of the
critical foundation area(s) shall be based on the results eof the
geotechnical investigation, shall be certified as a part of the
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design by a registered professional engineer, and shall be
subject to review and approval by the Commissioner.

(¢) If rock-toe buttresses or key-way cuts are required,
the application shall include the following:

(1) The number, location, and depth of borings or test
pits which shall be determined with respect to the size of the
spoil disposal structure and subsurface conditions; and

(2) Engineering specifications utilized to design the
rock-toe buttress. or key-way cuts which shall be determined in
accordance with subparagraph (5), paragraph (b) of this
subsection.

3.8 Existing Structures and Facilities:

(a} Each application shall contain a description of each
existing structure or facilities proposed to be used in
connection with or to facilitate the surface mining and
reclamation ¢peration. The description shall include:

(1) Location;

(2) Plans of the structure which describe its current
condition;

(3) Approximate dates on which construction of the
existing structure was begun and completed;

(4} A showing, including relevant monitoring data or
other evidence, as to whether or not the structure meets the
performance standards of the Act and these regulations; and

(5) A compliance plan for each existing structure
propesed to be modified or reconstructed for use in connection
with or te facilitate the surface coal mining and reclamation
operation. The compliance plan shall include:

(&) Design specifications required for the
modification or reconstruction of the structure to bring it into
compliance with current design requirements and performance
standards of the Act and these rules and regulations.

(B) A construction schedule which shows dates for
beginning and completing interim steps and final construction.
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(C) Provisions for monitoring the structure during
and after modification or reconstruction to ensure that the
performance standards of the Act and these regulations are met.

(D) A showing that the risk of harm to the
environment or to public health or safety is not significant
during the period of modification or reconstruction.

(b} Structures and facilities designed, constructed or in
use pursuant to an approved surface mining permit or prospecting
approval prior to the effective date of these regulations may be
subject to revision or reconstruction where the Commissioner
determines that such revision or reconstruction is necessary to
comply with the performance standards set forth in the Act and
these regulations.

3.9 Operation(s) Near Public¢ Road.

{(a) Where the proposed mining operation is to be conducted
within one hundred feet (100'} (measured horizontally} of the
outside right-of-way of any public road (except where mine access
roads or haulage roads join such right-ocf-way) or where the
applicant proposes to relocate or close any public road, the
Commissioner shall:

{l1) Where the public recad is to be closed or relocated,
require the applicant te obtain necessary permission frem the
authority with jurisdiction over the public road.

(2) Provide an opportunity for a public hearing in the
locality of the proposed mining operation for the purpose of
determining that the interests of the public and affected
landowners will be protected.

(3) Upon request for a public¢ hearing by any person,
require the applicant te held a public hearing and give notice of
the date, time, and place of the hearing in a newspaper of
general circulation in the area of the propesed mining operation
at least two (2) weeks in advance of the hearing date.

{4) Make a written finding within thirty (30) days
following the hearing or after the c¢lose of the comment period as
to whether or not the interests of the public and the affected
landowners will be protected. Each participant of record at the
public hearing shall be notified of the Commissioner's findings.
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3.10 Experimental Practices:

(a) Each permit application or permit revision shall
contain plans and specifications of any proposed experimental
practices to be employed as a part of the mining and reclamaticn
operation. All experimental practices shall have prior approval
of the Commissioner and the director of the federal Office of
Surface Mining Reclamation and Enforcement before a permit or
revision can be issued. An application for an experimental
practice shall contain descriptions, maps, plans, and data which
show:

(1) The nature of the experimental practice, including
a description of any performance standards for which variances
are requested, the duratien of the experimental practice, and any
special monitoring which will be conducted;

(2) How use of the experimental practice encourages
advances in mining and reclamation technelogy or allows a
postmining land use for industrial, commercial, residential, or
public use (including recreation facilities) on an experimental
basis;

{3) The experimental practice:

(A) Is potentially more, or at least as,
environmentally protective, during and after mining operations,
as would otherwise be required by the Act and these regulations.

(B) Will not reduce the protection afforded
public¢ health and safety below that provided by the requirements
of the regulations.

(4) That the applicant will conduct monitoring of the
effects of the experimental practice. The monitoring program
shall ensure the ccecllection, analysis, and reporting cof reliable
data that are sufficient to enable the Commissioner and the
director ¢f the federal Office of Surface Mining Reclamation and
Enforcement to:

(A) Evaluate the effectiveness of the
experimental practice; and

{B) Identify, at the earliest possible time,
potential risk to the environment and public health and safety
which may be caused by the experimental practice during and after
mining.
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{5) That the applications for experimental practice
under this section will comply with the public notice
requirements of the Act and these regulations.

(b) Each permit approved for experimental practices shall
be reviewed by the Commissioner at least annually following date
of issuance. The Commissioner may on the basis of this review,
reguire modifications to the experimental practice.

3.11 In Situ Mining. Any application for a permit for
operations covered by this subsection shall be made according to
all requirements of this section applicable to underground mining
activities. In addition, the mining and reclamation operations
plan for operations involving in situ processing activities shall
contain information establishing how those coperations will be
conducted in compliance with the requirements of Section 15 of
these regqulations, including:

{a) Delineation of proposed holes and wells and production
zone for approval of the Commissioner;

(b) Specifications of drill holes and casings proposed to
be used;

(c) A plan for treatment, confinement or disposal of all
acid-forming, toxic-forming or radicactive gases, solids, or
ligquids constituting a fire, health, safety or environmental
hazard caused by the mining and recovery process; and

(d) Plans for monitoring surface and ground water and air
quality, as required by the Commissioner.

3.12 Subsidence Control Plan.

{({a) Each application for an underground coal mining permit
shall contain & subsidence control plan which includes the
following: o

(1) A survey that identifies, on a topegraphic map of
a scale of 1" = 1,000' or less, structures, perennial and
intermittent streams or renewable resocurce lands and whether or
not subsidence could cause material damage or diminution of wvalue
or use of such structures or renewable resource lands both on the
permit area and adjacent areas within a critical angle of
deformation of at least 15°;

(2} A general description of the technique of coal
removal, such as longwall, roem and pillar, pillar removal,
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hydraulic.mining or other extraction methods and the size,
sequence, and timing of underground development of the mine;

(3) An isopach map or other map showing surface
contours and bottom ©f ¢oal contours and the location and extent
of areas in which planned subsidence is projected, including
anticipated effects, and all areas in which measures described in
subparagraphs (7) and (8) of this paragraph will be taken to
prevent or minimize subsidence and related damage and where
appropriate to correct subsidence related damage;

(4) A description of the physical conditions, such as
depth ¢f cover, seam thickness, strike and dip, lithelogy, and
other geoclogic and hydrologic conditions, which affect the
likelihecod or extent of subsidence and subsidence-related damage;

(5) A description of the measures to. be taken, in
accordance with paragraphs (a) and (b) of subsection 16.2 of
these regulations, to mitigate or remedy any material damage or
diminution in wvalue or foreseeable use that may occur to surface
lands, structures, or facilities due to subsidence;

(6) An acknowledgement that if subsidence causes
material damage or reduces the value or reasonably foreseeable
use of the surface lands, then the operater shall restore the
land to a condition capable of supporting uses it was capable of
supporting before subsidence regardless of the right to subside;

(7) Except for those areas where planned subsidence is
projected to be used, a detailed description of the subsidence
control measures that will be taken teo prevent or minimize
subsidence and subsidence-related damage, including, but not
limited to:

{A) Backstowing or backfilling of veids;

(B) Leaving support pillars of coal;

(Cy Leawving areas in which no cecal is removed,
including a description of the overlying area to be protected by
leaving the coal in place; and

(D) Taking measures on the surface to prevent
material damage or lessening of the value or reasonably

foreseeable use of the surface.

{8) A description of monitoring plans, if any, to
determine the commencement and degree of subsidence so that other
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appropriate measures can be taken to prevent, reduce, or cerrect
material damage.

(p) The Commissioner may waive the remainder of the
requirements for a subsidence centrol plan if the survey required
by paragraph (a)(l}) of this subsection demonstrates, and the
Commissioner determines, that no material damage or diminution of
value or foreseeable use of the land or structures could be
caused by subsidence.

{c) When an applicant feels it has the right to subside, it
will provide adequate deocumentation of same. '

(d) Where longwall mining or room and pillar mining with
80% recovery or greater is proposed, the following information
shall be made a part of the plan:

(1) Typical predicted subsidence profile(s) for areas
of planned subsidence. Specify from what source information was
obtained to develop the predicted profile(s) including an
explanation of the method and calculations used to develop
prediction.

(2) For all areas identified by the survey, indicate
what measures will be taken to minimize material damage or
reduction in value or reascnably foreseeable use. Indicate those
areas in which measures are to be taken (for structures this need
not be addressed when the applicant demonstrates the right to
subside without liability). Such measures may include, but not
be limited to, relocating panels, mining without interruption,
exposing gas lines, supporting foundations of structures, and
insuring that any damage is repaired.

(3} Specify anticipated effects of planned subsidence.
(e) Where room and pillar mining with less than 80% coal
extraction is proposed, the following information shall be made a
part of the plan:

(1) ©On the development map, show all first mining and
areas of planned pillar extraction.

(2) Describe anticipated secondary mining plans
including percent extraction.

{3) Under all structures and renewable resource lands,

demonstrate what methods will be used to protect that structure
or lands (i. 2., leaving solid ccal or limited extraction).
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Under structures and perennial streams, the area addressed must
extend to the angle of critical deformation, but not less than
15° unless otherwise approved. If mining is planned under or
adjacent to a structure or perennial stream (for structures this
need not be addressed when the applicant demonstrates the right
to subside without liability), it must be demonstrated to the
extent technologically and economically feasible that the pillar
design will support the overburden. If it is not technologically
and.economically feasible, a detailed explanation must be
included. ’ '

3.13 Underground Mine Abandonment Plan. Each application
for an underground coal mine operation shall contain an
abandonment plan which complies with the requirements of federal
Mine Health Administration regulatiens at 30 CFR 75.1711. The
abandonment plan shall also contain the following specifications:

{(a) The width of outcrep barriers;

(b) The type and number of permanent seals proposed, their
design details, and the proposed materials to be used for
construction;

(¢) The maximum head of water expected on the outcrop
barriers and mine seals; and

(d)} The type and design details of seals for boreholes.

3.14 Removal of Abandoned Coal Refuse Disposal Piles.

(a) In accordance with subsection (d), Section 28 of the
Act, the Commissiocner may when not in conflict with the purposes
and findings of the Act, issue a special permit solely for the
removal of existing abandoned ccal processing waste piles. The
criteria for issuing such special permits are as follows:

(1) The removal of the existing abandoned coal
processing waste pile will bring about a more desirable land use
or;

(2) The removal of the existing abandoned coal
pProcessing waste pile will result in greater protection of the
safety and welfare of the public; or

(3) The removal er-reprocessing—of the existing

abandoned coal processing waste pile will result in greater
protection of the environment.
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(b} Permit Application Reguirements. An application for a
special permit for the removal of existing abandened cecal
processing waste piles shall be submitted on forms prescribed by
the Commissioner containing the following information:

(1) All information reguired by subsection 3.1 of
these regulations;

(2) A public notice containing the same information
required by paragraph (b) of subsection 3.2 of these regulations
excluding sub-paragraphs (1) and (5). The notice shall be
published in a newspaper of general circulation in the county in
which the remocval operation is located. The notice shall be
published once and provide for a thirty (30) day comment period.
A certification of publication will be made a part of the permit
application; '

{3) A statement in accordance with paragraph (9),
subsection (a), Section 9 of the Act and where applicable
subsection 3.3 of these regulations;

(4) A project narrative which describes:

(A) Existing site conditiens;

(B}Y How the removal operation will meet the
criteria of paragraph (a) of this subsection;

{C) The design life ¢f the operation;

(D) Type and guantity of material to be removed;
and

(E) The pest mining land use.

{5) A plan for emergency procedures as required in _ _
raragraph {(e) subsection 22.4 of these regulations.

(6) A description and results of sampling and analysis
procedures used to develop a representative assay of the physical
and chemical properties of the existing abandoned coal processing
material;

(7) A PHC in accordance with paragraph {(a) of

subsection 3.22 of these regulations except that development of
base line water quality data will not be regquired;
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(8) A hydrolegic reclamation plan as described in
paragraph (f) of subsection 3.22 of these regulations;

(9) A surface water monitoring plan as described in
paragraph (g) of subsection 3.22 of these regulations;

(10) A revegetation plan which conforms to the
requirements of paragraph te}(m), subsection 14.16, of these
regulations;

(11) A fire control plan which conforms to the
requirements of paragraph (m) of subsection 22.5 of these
regulations;

(12) A procedure for inspections and certifications
which conforms to the applicable requirements of subsection 22.6
of these regulations;

{13) A map of the scale, size and color code as
described in paragraphs (a), (b), and (¢) of subsection 3.4 of
these regqulations which contains the following information:

(A) All types of information set forth on
topographical maps of the United States Geological Survey
including all manmade features;

(B) The area of land to be affected by the
removal operation, including any coal storage and topscil borrow
and storage areas;

(C) The property boundaries of all surface owners
within one hundred (100) feet of any part of the proposed permit
areaj;

(D) The location and direction of flow of the
drainage patterns both within and outside the proposed permit
area and the outline of each component drainage area;

(E} The location of all drainage and sediment
control structures and monitoring sites for water sampling and
analysis;

(F) A location map; and

(G) A signed, notarized, and dated statement as

follows: "The information contained herein is true and correct
to the best of my knowledge and belief."
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(14) Cross-sections plans and specifications prepared
by or under the direction of a registered professional engineer
as follows: '

(A) Cross-sections and profile of the existing
surface configuration and the final surface configuration of all
areas to be affected by the removal operation;

(B) Cross-sections, plans, and specifications for
all drainage and sediment control structures;

(C) Cross-sections, profiles and design
specifications for any roads to be utilized for the removal
operation;

(D) Specifications for the removal of the
existing coal processing refuse by either excavating the material
in successive horizontal lifts with a maximum elevation
differential between working benches of twelve (l2) feet or
excavation down the face of the existing slope from top te toe,
provided that the slope is no steeper than 2H:1V, provided
further that no material will be removed from the toe in advance
of upper level material in a manner which reduces stability of
the working face; and

(E) A stability analysis of the existing
abandoned ceoal processing waste pile.

{(15) wWhere the existing coal processing refuse pile
will only be partially removed, the permit application will
contain additional specifications which include:

(&) Design and configuration of the final graded
area which reflects that no water will be impounded akove the
remaining material and that final graded slopes are no steeper
than 21H:1V;

(B) Plans, cross-sections, and design
specifications for a diversion ditch above and around the
remaining material! which will carry the peak zunoff from a 100
year 24 hour precipitation event; provided that upon an effective
demonstration by the operator that such diversion is not required
to provide protection to the environment or the health, welfare
and safety of the public, the Commissicner may approve a lesser
design;

{C) Procedure for performing stability analysis.
of the remaining material to assure mass stability; and
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(D) A plan for long range prevention of
combustion of the remaining material.

(16) Where the existing coal processing refuse pile
does impound water, or has the capacity to impound watex, the
permit application will contain the additional plans, design
data, and specifications:

(A} A plan for drawing down the water behind the
impoundment to a level and in a manner which assures the
protection of the environment and the safety of operation
personal and the public prior to any removal operations;

(B) Plans, design data and specifications for the
construction of a spillway which will pass the peak runoff from a
100 year 24 hour precipitation event and how such structure will
be functionally maintained throughout the life of the operation;

(C) A description of how the existing coal
processing material will be removed maintaining a five (5) foot
elevation differential between the breach invert elevation of the
excavated embankment and the elevation of any slurry which may be
impounded behind the embankment; and

(D} Provide plans, design data, and
specifications for the regrading of any remaining refuse material
such that the regraded area blends into the surrounding drainage
pattern and will not impound water.

{17) A reclamation plan which conforms to the
reguirements of paragraphs fthky7-{fe¥7-tdy7—{tE€r7-{gr7—and-thy (4},
(e}, (£), (), (i), and (j) of subsection 3.6 cof these
regulations.

(c} Where a coal reprocessing operation involves disposal
of coal processing refuse generated either on site or off site,
the design construction and maintenance of the new structure will
be subject to all the requirements of Section 22 of these
regulations and will be subject to all the permitting
requirements of the Act and these regulations.

(d) A bond and insurance in accordance with Section 11 of
the Act and Section 11 of these regulations shall be provided by
the applicant prior to the issuance of a special permit.

{e) Performance Standards. Removal operations permitted
under this subsection shall be subject to paragraph (1),
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subsection 22.5 and all other applicable performance standards of
the Act and these regulations.

3.15 Approved Persons.

(a2} Any person approved by the Commissioner, unless
otherwise provided in the Act and these regulations, may prepare,
sign, or certify permit applications, maps, plans, and design
specifications or other similar materials necessary to complete
an application. Provided however, that for purposes of Sections
9{a)(13) and 12(b)(10) of the Act an approved person shall be a
registered professional engineer or licensed iand surveyor.

(b)Y The Commissioner's approval shall be in writing and
shall be granted on the basis of the following:

(1) A resume of the persons prior experience and
training relating to the preparation of permii appliication
materials, provided, that registered professional engineers,
registered mining or civil engineers and licensed land surveyors
currently registered or licensed in the State of West Virginia
shall submit a copy of their registration or license in lieu of a
resume; and .

(2} Any person seeking an approval must demonstrate
that he possesses adegquate knowledge of the Act and rules and
regulations and possess such other skills and gqualifications as
may be necessary to prepare an application by successfully
passing an examination administered by the Commissioner.
Examinations will be given ubpon request.

(c) All technical data in the application shall bear the
name of the person collecting and analyzing the data, dates of
collection and analysis, and description of the methodolcgy used
to collect and analyze the data. Any referenced materials not
included in the application shall be made available to the
Commissioner upon request.

(d) Technical analysis shall be‘planned‘by, or under the
direction of, a professional person gualified in the subject to
be analyzed. :

3.16 Fish and wildlife Resources Information.

(&) Each application shall include fish and wildlife
resource information for the permit area and adjacent area.
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(1) The scope and level of detail for such information
shall be determined by the Commissioner in censultation with
State and Federal agencies with responsibilities for fish and
wildlife resources and shall be sufficient to develop the
protection and enhancement plan required under paragraph (b) of
this subsection.

(2) The Commissioner shall provide for coordination of
review and approval of surface mining and reclamation permits
where such coordination is appropriate pursuant to the Fish and
wildlife Coordination Act (16 U.S.C. 661 et seqg).

(3) Site-specific resource information necessary to
address the respective species or habitats shall be required when B
the permit area or adjacent area is likely to include:

(A} Listed or proposed endangered o¢r threatened
species of plants or animals or their critical habitats listed by
the Secretary under the Endangered Species Act of 1873, as
amended (16 U.S.C. 1531 et seg.), or those species o¢r habitats
protected by similar state statutes;

(B) Habitats of unusually high value for fish and
wildlife such as important streams, wetlands, riparian areas,
cliffs supporting raptors, areas offering special shelter or
protection, migration routes, or reproduction and wintering
areas; or

{C) Other species or habitats identified through
agency consultation as regquiring special protection under State
or Federal Law to include the Migratory Bird Treaty Act of 1918
(16 U.8.C. 703 et seqg and the Bald Eagle Protection Act (16
U.S.C. 668 et seqg.)}.

(b) Each application shall include a description of how, to
the extent possible using the best technology currently
available, the operator will minimize disturbances and adverse
impacts on fish and wildlife and related environmental values,
including compliance with the Endangered Species Act, during the
surface mining and reclamation cperations and how enhancement of
these resources will be achieved where practicable. This
description shall: )

(1) Be consistent with the requirements of Section 8
of these regulations;

(2) Apply, at a minimum, to species and habitats
identified under paragraph (a) of this subsection; and
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(3) Include:

(A} Protective measures that will be used during
the active mining phase of operation. Such measures may include
the establishment of buffer zones, the selective location and
special design of haul rcads and power lines, and the monitoring
of surface water quality and guantity; and

{B) Enhancement measures that will be used during
the reclamation and postmining phase of operation to develop
agquatic and terrestrial habitat. Such measures may include
restoration of streams and other wetlands, retention of ponds and
impoundments, establishment of vegetation for wildlife food and
cover, and the replacement of perches and nest boxes. Where the
plan does not include enhancement measures, a statement shall be
given explaining why enhancement is not practicable.

(c) Upon reguest, the Commisslicner shall provide the
resource information required under paragraph (a) of this
subsection and the protection and enhancement plan required under
paragraph (b) of this subsection to the appropriate State and/or
Federal Fish and Wildlife agencies for their review. This
information shall be provided within ten (10) days of receipt of
the reguest.

3.17 Parks and Historic Lands.

{a) Each permit application shall contain a description of
the nature of cultural, historic and archaeoclogical resources
listed or eligible for 1listing on the National Register of
Historic Places and known archaeclogical sites within the
proposed permit and adjacent areas. The description shall be
based on all available information, including, but not limited
to, information from the State Historic Preservation Officer and
from local archaeological, historical, and cultural preservation
agencies.

(b) The Commissioner may require the applicant to identify
and evaluate important historic and archaeological resources
within the proposed permit and adjacent areas that may be
eligible for listing on the National Register of Historic Places,
through the collection of additional information by conducting
field investigations or other appropriate analysis.

(c) Adverse impacts to any publicly owned park and any
place listed on the National Register of Historic Places shall be
prohibited unless the permit applicant has wvalid existing rights
or unless joint agency approval is obtained in accordance with
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subsection 3.19 ¢of this section. In either case all adverse
impacts must be minimized.

{d) The Commissioner may require the applicant to protect
historic or archaeological properties listed on or eligible for
listing on the National Register of Historic Places through
appropriate mitigation and treatment measures. Appropriate
mitigation and treatment measures may be regquired to be taken
after permit issuance provided that the required measures are
completed before the properties are affected by any mining
operation.

3.18 Endangered Species. When the proposed mining operation
will affect threatened or endangered species ¢f plants or animals
or their c¢ritical habitats, the application shall describe
control measures, management technigques, and monitoring methods
to be employed in order to protect or enhance such species and
habitats. Endangered or threatened species are as listed by the
Secretary of Interior under the Endangered Species Act of 1973
(16 U.sS.C. 1521 et seqg.).

3,19 Effect on Historic Places and Archaeological Sites.
Where the proposed surface coal mining operation will adversely
affect any publicly owned park, any place listed on the national
register of historic places or archaeclogical sites, the
Commissioner shall transmit to the Federal, State or local
agencies with jurisdiction over the park or historic place the
applicable parts of the permit application, together with a
reqgquest for the agency's approval or disappreval of the
operation. Consideration and coordination of the permit review
shall be in accordance with the National Historic Preservation
Act of 1966 (16 U.S.C. 470 et seqg) and the Archaeological
Resource Protection Act of 1879 (16 U.S.C. 470 et seq}. The
agency shall have thirty (30) days from receipt of the request
within which to respond unless an additional thirty (30) day
extension is requested and granted by the Commissioner. A permit
for such operation shall have joint approval of all affected
agencies. Failure of the agency to respond to the Commissioner's
request within the prescribed time period shall constitute
approval. ,

3.20 Prime Farmlands. Prior to issuing a permit which
involves prime farmland, the Commissioner shall consult with the
U.8. 8cil Conservation Service. ©On the basis of this
consultation and other information available to him, the
Commissioner shall make a written finding that:

{(a) The approved postmining land use will be cropland;

20



Title 38
CSR 2
Section 3

{(b) The permit incorporates the prime farmland
reconstruction plan as a permit condition;

(c) The applicant has the technological capability to
restore the land within a reasonable time peried to conditions
capable of producing levels of yield eguivalent to or higher than
those of non-mined prime farmland in the surrounding area under
equivalent levels of management; and

{d) Mining will be conducted in accordance with prime
farmland performance standards and all other applicable
environmental protection perfermance standards of the Act and

these regulations.

3.21 Prehibitions and Limitations on Mining. Upon receipt
0of a complete application for a surface mining permit, the
Commissicner shall review the application to determine whether
the surface cocal mining operation is limited ox prohibited under
Section 22 of the Act including any study rivers or corridors
therecf as established in any official quidelines issued pursuant
to the Wild and Scenic Rivers Act.

(a) If the Commissioner is unable to determine whether the
proposed operation is located within the boundaries of any o¢f the
lands described in paragraph (1), subsection (d), Section 22 of
the Act, or c¢loser than the limits provided in paragraph (4),
subsection (d), Section 22 of the Act, the Commissicner shall
transmit a copy of the relevant portions of the permit
application to the appropriate Federal, State or local government
agency for a determination or clarification of the relevant
boundaries or distances. The agency shall make such
determinations within thirty (30) days of receipt of the
Commissioner's request. The Commissioner may extend the response
period by thirty (30) days upon written request.

{b) When the Commissioner receives any request for
determinatilion of valid existing rights on lands within the area
of jurisdiction of the Naticnal Park Service or the U. S. Fish
and Wildlife Service, a notification shall be made to the
appropriate agency, and they shall have thirty (30) days in which
to respond. The Commissioner may, upon written request, extend
the response period by an additienal thirty (30} days. :

(¢} Where the proposed operation would include federal
lands within the boundaries of any naticnal forest when the
applicant seeks a determination that mining is permissible under
paragraph (%), subsection (d), Section 22 of the Act, the
applicant shall submit a permit application to the field coffice
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of the federal OQOffice of Surface Mine Reclamation and Enforcement
with a request that such determinations be made.

3.22 Hydrologic Informaticn.

(a) PEC. Each permit application shall, in addition to the
regquirements of the Act, contain a statement describing the
probable hydrologic consequences (PHC) of the proposed mining
operation, with respect to the hydrologic balance, on both the
permit area and adjacent areas. The statement shall be based on
base line information developed from sampling and analysis of
surface and groundwater at monitoring sites established both on
the permit area and adjacent areas. Sampling and analysis
shall be performed in accordance with methods approved by the
Office of Surface Mining Reclamation and Enforcement. The
longitude, latitude and elevation shall be given for each of the
monitoring sites. Mathematical modeling techniques may be used
to aid in the development of .the reguired information. The PEC
determination shall include findings on: whether adverse impacts
may occur to the hydrologic balance; whether acid-forming or
toxic—-forming materials are present that could result in the
contamination ¢f surface or ground-water, and whether the
proposed operation may proximately result in contamination,
diminution or interruption of an underground or surface source of
water within the proposed permit or adjacent areas which is used
for domestic agricultural, industrial, or other legitimate
purpose; and what impact the proposed operation will have on:

(1) Sediment yield from the disturbed area;

(2) Acidity, total suspended and dissolved scolids, and
other important water quality parameters;

(3} Flooding or streamflow alteration;

(4) Ground-water and surface-water availability; and
{5) Other characteristics as regquired by the
Commissioner.

(k) Base Line Ground Water Informaticn. Each application
for a permit shall contain:

(1y The location, ownership, and use {if any) of known
existing wells, springs, and other groundwater resources
including discharges from other active or abandoned mines on the
proposed permit area and adjacent areas in sufficient numbers to
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allow the applicant to make a reasonable approximation of the
base line groundwater conditions and use;

(2) Water quality analysis including, at a minimum,
total dissolved solids, alkalinity, acidity, sulfates, specific
conductance, pH, total iron and total manganese. Correlation
data frem other monitering sites within the general area of the
proposed mining operations may be accepted; provided, that a
limited number o¢f validation samples from the permit area may be
regquired; provided further, Fthat in areas where prior mining
experience has shown acid production to be a possibkbility, or in
acid producing seams in areas with no prior mining history, site
specific data-en-water sampling and analysis data shall be
reqguired;

(3) For significant aguifers, groundwater quantity
descriptions including discharge rates or usage and depth to
water under seasonal conditions in each water-bearing stratum
above the coal seam and each potentially impacted stratum below
the coal seam. Where deemed appropriate and feasible by the
Commissioner the operateor may calculate water usage for water
status discharge determinations; and

(%) If the determination of the probable hydrologic
consequences (PHC) indicates that a currently used or significant
groundwater resocurces is likely to be contaminated, diminished,
or interrupted, additiecnal information shall be provided as
necessary to fully evaluate such probable hydrologic conseguences
as water availability and suitability for both the premining and
pestmining land use in order to plan remedial and reclamation
activities such as alternative water sources.

(c) Base Line Surface Water Information. Each application
for a permit shall contain: '

(1) The name, location, ownership, and description of
all surface water bodies on the permit area and adjacent areas;

(2) Water quality descriptions including information
on total suspended solids, total disscolved solids, specific
conductance, pH, acidity, alkalinity, sulfates, total iron and
total manganese sufficient to demonstrate seasonal variations;
provided, that correlation data from other monitoring which does
not include one or more of the above parameters may be accepted;
provided further, that a limited number of validation samples may
be required. 1In areas where prior mining experience has shown
acid production to be a possibility, or in acid producing seams
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in areas with no pricr mining history, site specific data on
water sampling and analysis shall be required;

{(3) Water quantity descripticons including information
on seasocnal flow rates, varlation, and usage; and

(4) 1If the determination of the probable hydrolegic
consequences (PHC) indicates that a currently used or significant
surface water resource (including all lightly buffered streams)
is likely to be contaminated, diminished, or interrupted,
additional information shall be provided on the flocd flows, base
flows, and other characteristics or information as necessary to
fully evaluate such probable hydrologic consequences as water
availability and suitability for both the premining and
pestmining land use in order to plan remedial and reclamation
activities such as alternative water sources.

{(d) The applicant shall submit with the application all
available data and analysis described in paragraphs (b)and (c) of
this subsection for use in preparing the cumulative hydrologic.
impact assessment (CHIA).

{e) The Commissioner shall perform a separate CHIA for the
cumulative impact area of each permiit application. This
evaluation shall be sufficient to determine whether the proposed
operation has been designed to prevent material damage to the
hydreologic balance outside the permit area.

(f) Each permit application shall contain a hydrologic
reclamation plan. The plan shall be specific to the local
hydrologic conditions. It shall contain in the form of maps and
descriptions the steps to be taken during mining and reclamation
through bond release to minimize disturbances to the hydrologic
balance within the permit and adjacent areas; to prevent material
damage outside the permit area; to meet applicable Federal and .
State water gquality laws and regulations; and to protect the
rights of present water users. The plan shall include the
measures to be taken to:

(1) Avoid acid or toxic drainage;

(2) Prevent, to the extent possible using the best
technology currently available, additional contributions of
suspended scolids to streamflow;

(3) Provide water treatment facilities when needed:

(4) Control drainage;
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{5) Restore, protect, or replace water supply of
present water users in accordance with Section 24 of the Act.
The plan shall specifically address the potential adverse
hydreologic consequences identified in the PHC determination and
shall .include preventive and remedial measures; and

(6) Restore approximate premining recharge capacity
previded that underground mining operations are exempt from this
requirement.

(g) Each application for a permit shall contain a surface
water monitoring plans based on the PHC determination and base
line hydrologic and geologic information. These plans shall
identify monitoring site locations, gquantity and quality
parameters, sampling frequency, and describe how the data will be
used to determine the impact of the operation on the hydroclogic
balance both on the permit area and adjacent areas. Monitoring
sites shall be located in the surface water bodlies such as
streams, lakes, and impeoundments that are potentially impacted or
inte which water will be discharged at both upstream and
downstream locations from the discharge. Monitoring parameters
shall include but are not limited to total dissolved sclids or
specific conductance corrected at 25°C, total suspended solids,
flow measurements, pHE, acidity, alkalinity, tetal iron and total
manganese. The selection of these parameters must be based on
current and approved post mining land uses and all hydrolegic
balance protection objectives.

(h) Each application for a permit shall contain a ground
water monitoring plan for all significant groundwater resources
provided that monitoring shall not be regquired 1f the applicant
can demonstrate that the agquifer is not one which significantly
ensures the hydrologic balance within the cumulative impact area
as provided in paragraph (¢}, subsection 14.7 of these
regulations. The decision of need will be based on the PHC
determination and base line hydrologic and geologic information
gathered both on and off the mine site, These plans shall
identify monitoring site locations (latitude, longitude, and
ground level elevations), quantity and quality parameters to be
meonitored, sampling freguency and duration, and describe how the
data will be used to determine the impact of the operation on the
hydrologic balance both on and off the mine site. Monitoring
parameters shall include, but are not limited to, total dissolved
solids or specific conductance corrected at 25°C, pH, acidity,
alkalinity, total iron, total manganese, and water levels or .
discharge rates. The selection of these parameters must be based
on current and approved post mining land uses and all hydrologic
balance protection objectives.
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(i} If the PHC indicates that adverse impact may occur to
the hydrologic balance or that acid forming or toxic forming
material is present that may result in contamination of surface
or groundwater supplies, then additional information supplemental
to that required in paragraphs (b) and (¢} of this subsection
shall be provided to evaluate such probable hydrologic
consequences and to plan remedial and reclamation activities.

3.23 Geology. Each application for a permit shall contain
the following geclogic and related information:

(a) Geologic cross sections, maps or plans of the proposed
permit area and adjacent areas, prepared by or under the
direction of and certified by a person approved by the
Commissioner. When required by the Commissioner, test borings or
core samplings shall be analyzed to determine the following
information:

(1) The locations (latitude and longitude) and
elevations of all bore holes;

(2) The nature and depth of the various strata or
overburden including geologic formation names and/eor geoleogic
members;

(3) The elevation location of subsurface water, if
encountered, and its quality;

(4) The nature and thickness of any coal or rider
seams above the seam to be mined;

(5) The nature of the stratum immediately beneath the
ceal seam to be mined;

(6) All mineral crop lines and the strike and dip of
the coal to be mined, within the area of land to be affected;

(7) Existing or previous surface mining limits; and

(8) The location and extent of known workings of any
underground mines, including mine openings to the surface.

{b) Information concerning the areal and structural gecloegy
of both the proposed permit and adjacent areas, down to the
deeper of either the stratum immediately below the lowest coal
seam to be mined or any aquifer which may be adversely impacted
below the lowest ccal seam to be mined. Areal geology may
include information such as mapped outcrop locations shown on a 7
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1/2 minute United State Geological Survey (U.S5.G.S.) topographic
map, areaaerial photographs, and published geoclogic reports for
the area of concern. Structural geclegy may include mapped
lineament traces from aerial photography or topographic maps and
any published structural geologic repeorts for the area of
concern;

(c) Areal and vertical distribution of aquifers with
seasonal differences in head and the name(s) of the stratum (or
strata) in which the water is found;

(d) Location and depth of all o¢il and gas wells within the
proposed permit area for both surface and underground mines;

(e} For underground mining operations, indicate whether or
not there will be a gravity discharge; and

(f) A statement of the result of test borings or core
samples from the permit and adjacent areas including:

(1) The results of test borings including the
lithologic logs of the drill holes displaying the physical
properties and thickness of each stratum encountered which the
applicant has made at the area toc be covered by the permit, or
other equivalent information and data in a form satisfactory to
the Commissicner including the structural geclogy, thickness of
the coal seam to be mined, leocation of subsurface water, if
encountered, and an analysis of the chemical and physical
properties, including but not limited to the sulfur content of
any coal seam, the chemical analysis of potentially acid or
toxic-forming sections of the overburden, and the chemical
analysis of the stratum lying immediately underneath the coal to
be mined: Provided, that information which pertains only to the
analysis of the chemical and physical properties of the coal,
except information regarding such mineral or elemental contents
which are potentially toxic in the environment, shall be kept
confidential and not a matter of public record;

(2} Premining overburden sampling and analysis or
previous experience and correlation data, shall be made a part of
each permit application for all acid-producing seams. Overburden
sampling and analysis is to be performed in accordance with
standard procedures set forth in Environmental Protection Agency
Manual No. 600/2-78-054 (Field and Laboratory Methods Applicable
to Overburdens and Minesoils) or other methods approved by the
Commissioner;
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(3} For standard room and pillar mining operations,
the thickness and engineering properties of clays or soft rock
such as clay shale, if any, in the stratum immediately above and
below each coal seam to be mined;

(4) Cross sectional or areal maps illustrating faults,
crop lines, dip/strike, synclines, anticlines and other known
geologic structural features which have a bearing on the
extraction of the coal and/or the hydrolegic regime. The maps
shall be accempanied by a detailed description ¢f the illustrated
data including a brief description of the degree of fracturing
and weathering, noted during the expleration drilling if it is
believed to have a potential influence on the extraction of the
coal and/or the hydrologic regime;

{5) An explanation of the anticipated potential
impacts of the proposed mining operation on the hydrology and
geolegy of the area; and

{6) An applicant may be granted a waiver for the
requirements of parts (1) and (3) of paragraph (f) of this
subsection only after the Commissioner finds in writing that the
collection and analysis of such data is unnecessary because other
equivalent information exists and is available to the
Commissicner, provided, That in areas where mining history has
shown acid production to be a possibility, or in acid producing
seams in areas with no prior mining history, site specifie data
on overburden sampling and analysis shall be required.

3.24 Protection of Adjacent Operations. Surface mining
activities shall be designed to protect disturbed surface areas,
including spoil disposal sites, so as not to endanger any present
or future operations of either surface or underground mining
activities,

3.25 Transfer, Assignment or Sale of Permit Rights and
Obtaining Approval.

(a) The Commissioner may grant written apvroval of the
transfer, assignment or sale of a permit under the following
terms and conditions:

(1) The applicant shall affirmatively demonstrate to
the Commissioner that a bond in the full amount of that required
for the permit will be kept in full force and effect before,
during, and after the transfer, assignment, or sale.
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{(2) The application, for transfer assignment or. sale,
shall set forth on forms prescribed by the Commissioner, the
information reguired in paragraphs (1)} through (6), subsection
{a), Section 9 and paragraph 9 subsection (a) of Section 9,
subsections (d) and (f) of Section 9, paragraph (10), subsection
(a) of Section 10, and paragraph (5) subsection (b) of Section 18
of the Act and paragraphs fey-{a), (b), (e}, (d), {i), (j), and
(k) of Subsection 3.1 of these regulations.

(3) The applicant for transfer, assignment or sale of
a permit shall, upon filing of the application with the
Commissioner, give notice of the filing in a newspaper of general
circulation in the locality of the operation. The notice shall
be in the form of a legal advertisement containing information as
set forth on forms provided by the Commissioner, the name and
address of the original permittee and the permit number and shall
provide for a thirty (30) day comment pericod. Any person whose
interests are or may be adversely affected, may submit written
comments to the Commissioner within thirty (30) days of the date
of publication.

(4) Approval of the application for transfer,
assignment, or sale of a permit may be granted upon a written
finding by the Commissioner that the applicant is eligible to
receive a permit in accordance with paragraphs {b}-and-(c) and
(&} subsection 3.32 of these regulations, has submitted a
performance bond or other guarantee or has obtained bond coverage
of the original permittee, and will conduct mining operations in
accordance with the purposes and intent of the Act, these rules
and regulations, and the terms and conditions of the permit.
Such findings will be based on information set forth in the
application for transfer, assignment, or sale and any other
information made available to the Commissioner.

(3) The Commissioner shall notify the permittee, the
successor, all commentors, and the Charleston field offices of
the Office of Surface Mining Reclamation and Enforcement of his
findings. ‘

(6) The successor shall immediately notify the
Commissioner upon consummation of the transfer, assignment, or
sale. ’

(7) Each application for a transfer, assignment or
sale of a permit shall contain a sworn statement as follows: "The
information contained in this application is true and correct to
the best of my knowledge and belief."” Such statement shall be
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signed by an accountable official of the applicant and shall be
notarized. - oo

{b) 2Any person who, through whatever means, assumes
ownership or ceontrel directly or indirectly of a surface mining
and reclamation operation shall become responsible for the
correction of all outstanding unabated vioclations. The payment
of all delingquent civil penalties and unpald reclamation fees for
the operation remaln the responsibility of the prior permittee.

3.26 Agreement. A permittee who wishes to assign the mining
operation through an agreement, contract, jeb contract, etc., to
another person, but retain the permit must request prior written
approval of such assignment on forms prescribed by the
Commissioner. Under this arrangement the permittee remains
subject to all provisions of the Act, these rules and
regulations, and the terms and conditions of the permit.

3.27 Permit Renewals and Permit Extensions.

{a) All active surface mining operations shall be subject
to the renewal requirements of Section 1% of the Act. Those
operations which have been granted inactive status in accordance
with Subsection 14.11 of these regulations, shall also be subject
to the renewal recguirements of Section 19 of the Act.

Applications shall be filed on forms provided by the Commissioner.
and shall contain at a minimum the following information:

(1) The name and address of the permittee, location
of the permit area including the county, the magisterial
district, the nearest post office and the permit number;

(2) A statement that the terms and ceonditions of the
preplan are being satisfactorily met;

(3) A statement that the operation is in compliance
with the applicable environmental protection standards of the Act
and these rules and regulations;

(4) A statement that the performance bond and insurance
policy for the operation will continue in effect:

(5) A progress map of an approved size and scale as the
proposal maps for all operations except those operations which
have obtained a bond release or those operations with no
disturbance and which have not started into operation;
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(6) Each application for a permit renewal shall contain
a sworn statement as follows: '"The information contained in this
application is true and correct to the best of my knowledge and
belief." Such statement shall be signed by an accountable
official of the applicant and shall be notarized; and

(7) A copy of the proposed newspaper advertisement in
accordance with subsection (a) Section 20 of the Act and
subsection 3.2 of. these regulations.

{b) Each application for renewal of a permit shall be
administratively complete prior to public notice. The
Commissioner shall notify the appropriate agencilies of the
application for renewal as required in subsection (a) of Section
20 of the Act. - ; '

(¢} Any person having an interest which is or may be
adversely affected by the decision on the application, or an
officer or a head of a Federal, State, or local government
agency, may request in writing that the Commissioner held an
informal conference on the application for a permit renewal.

(1) The request shall:

(A} Briefly summarize the issues to be raised by
the regquestor at the conference;

(B) State whether the requestor desires to have
the conference conducted in the locality of the proposed
cperation; and

{C) Be filed with the Commissioner no later than
thirty (30) days after the last publication of the newspaper
advertisement required under subparagraph (7) of paragraph (a) of
this subsection.

(2) Except as provided in paragraph 3 of this
paragraph, if any informal conference is requested the
Commissioner shall hold an informal conference within a
reascnable time following the receipt of the request. The
informal conference shall be conducted as follows:

(A) If requested, it shall be held in the
locality of the proposed surface mining and reclamation
operation.

(B) The date, time, and location of the informal
conference shall be sent to the applicant and other parties to
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the conference and advertised by the Commissicner in a newspaper
of general circulation in the locality of the propesed surface
mining and reclamation operation at least two (2} weeks before
the scheduled conference.

(C) If requested in writing by a conference
requestor at a reasonable time before the conference, the
Commissioner may arrange with the applicant to grant parties to
the conference access to the proposed permit area and, to the
extent that the applicant has the right to grant access to it, to
the adjacent area prior to the established date of the conference
for the purpose of gathering information relevant to the
conference.

(D) The conference shall be conducted by the
Commissioner, who may accept oral or written statements and any
other relevant infermation from any party to the conference. AN
electronic or stencgraphic record shall be made of the
conference, unless waived by all the parties. The record shall
be maintained and shall he accessible tc the parties of the
conference until final release of the applicant's performance
bond or other equivalent guarantee.

(3) If all parties requesting the informal conference
withdraw their reguest before the conference is held, the
informal conference may be cancelled.

(d} Time extension of sixty (60) days may be granted by the
Commissioner for permit renewal which has been submitted but is
logistically impractical to process before the expiration date.

(e) Extensions of time for a permit as provided in
paragraph (e) of Section 8 of the Act shall be specifically set
forth in a written approval and made part of the permit. Such
extension shall be made public by the Commissioner.

(f) Extensions of the initial permit term in excess of five
(5) years as provided in paragraph (c¢) of Section 8 of the Act
may be granted upon written request by the applicant. Such
request shall be accompanied by a written verification. Any
permit extension which is approved under this paragraph shall ke
raeviewed by the Commissioner at its mid-term or every five (5)
years, whichever is more frequent.
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3.28 Permit Revisions.

(a} Each request for a permit revision will be submitted on
forms prescribed by the Commissioner which shall be signed by the
accountable cofficial of the applicant and shall be notarized. :

(b) Each application for a permit revision shall be subject
to review and approval by the Cemmissioner. The Coemmissioner
shall make a determination, con the basis of information provided
in the permit revision applicaticn, whether or not the revision
is of a significant or non-significant nature. The following
criteria shall provide guidance for making such a determination.

(1) BSignificant Permit Revisions. Where the permit
revision constitutes a significant departure from the terms and
cenditions of the existing permit which may result in a
significant impact in any of the following areas, it shall be
deemed to be a significant revision and be subject to the public
notice reguirements of paragraphs (a) and {(b) of subsection 3.2
of these regulations:

(A) The health, safety, or welfare of the public;

(B) The hydrologic balance in the area of
operation;

(C) The postmining land use;

(D) Areas prohibited frem mining pursuant to the
provisions of subsection (d) Section 22 of the Act; and

(E} An individual's legal right to receive
notice, as prescribed by the provisions of these rules and
regulations.

(2) Non-significant Revisions. Where the permit
revision constitutes only an insignificant departure from the
terms and conditions of the approved permit, it shall be deemed
to be a non-significant revision requiring no public notice.

{c) The Commissioner may require reasonable revisions to
surface mining permits or prospecting approvals where such
revisions are necessary to assure compliance with the Act and
these regulations provided that where such permits and approvals
were granted prior to the effective date of these regulations,
such revision shall be required only where compliance with these
regulations are necessary to assure adequate protection of the
environment or public health and safety.
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3.29 Incidental Boundary Revisions (IBR).

(2) All Incidental Boundary Revisions (IBR) shall be
granted in accordance with paragraph {2) subsection {a) Section
19 of the Act and shall be limited to additional areas of
disturbance resulting from shifts in permit boundaries or
extensions of the permit boundary where any coal extraction is
incidental to or of only secondary consideration. Incidental
Boundary Revisions shall not be granted for any prospecting
operations.

IBRs shall also include the deletion of bonded acreage which
is overboended by ancther valid permit and for which full
liability is assumed in writing by the successive permittee.

(b} General. 1In addition to the information required by
paragraph (2) subsection (a) Section 19 of the Act the following
requirements shall be met: } .

(1} The application shall be filed on forms provided
by the Commissioner.

(2) For purposes of surface mining operations, the
maximum total acreage to be permitted under one or more IBR(S)
shall not exceed twenty (20) percent of the original permitted
acreage or a maximum of fifty (50) acres, whichever is less,
throughout the life of the permit. Acreage limitation for IBR(S)
on underground mining operations shall be limited to one hundred
fifty (150) percent of the original permitted acreage or a
maximum of fifty (50) acres, whichever is less, throughout the
life of the permit.

(3) All IBR's for a permit will be subject to review
and approval by the Commissioner.

(4) No IER to a permit may be implemented by any
operator until written approval of the Commissioner has been
granted. - :

(3) The Commissioner shall make the following findings
priecr to approval of an IBR:

(A) The IZBR does not constitute a change in the
postmining land use.

(B) The IBR will only invelve lands for which the
approved PHC is applicable.
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(C) The IBR does not constitute a change in the
method ¢of mining. .

{D) The IBR will not result in adverse
environmental impacts of a larger scope or different nature from
those described in the approved permit.

fE)Y The IBR will facilitate the orderly and
continuous conduct ¢f mining and reclamation operations.

(Fy Except for underground operations, an area
permitted under an IBR must be contiguous to the original
permitted area.

{6) All provisions of the IBR which differ from the
original permit shall meet the requirements of the Act and
regulations, except as provided in this subsection.

3.30 Variance.

{a) Approximate Original Contour. All permits approved
with variances from approximate original counter shall be
reviewed by the Commissioner two and one-half (2 1/2) years after
issuance to determine whether or not the operation is proceeding
in accordance with the terms of the variance.

(b) Contemporaneocus Reclamation. The Commissioner may
grant a request for variance from contemporaneous reclamation in
accordance with paragraph (16), subsection (b), Section 12 of the
Act, if such request is made a part of the surface mining permit
application or a subsequent revision to a permit, and if the area
reserved for the underground mining operatien is permitted under
a separate permit. If the underground mining operation is not
activated within three (3) years of the date of issuance of the
permit, the permittee shall apply for inactive status in
accordance with subsection 14.11 of these regulations.

3.31 Federal or State Highway or Other Construction
Exemption.

{({a) To gqualify as a federal or state highway or other
construction preoject, the construction must be funded fifty
percent (50%) or more by the federal or state government and once
the exemption is granted, the person doing the construction must
have on-site available for inspection, the following:
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(1) Descriptions of the project to include, but not be
limited to, the exact location of the limits of all of the area
to be affected by the construction; and

(2) Authorization from the agency or agencies
providing the funding and, if different, the agency or agencies
responsible for the constructiocon, giving permission to proceed
and the amount of funding provided as a percent of the total
project cost.

(b) The extraction of coal shall be limited to areas within.
the highway right-of-way or within the boundaries of the area
directly affected by other coenstruction activities.

3.32 Findings - Permit Issuance.

(a) The Commissioner shall review an application for a
permit, a permit revision, or a permit renewal, written comments
and objections submitted relative to the application, records of
any informal conference or hearing held relative to the
application, and issue a written decision either granting,
requiring modification ¢f, or denying the application. If an
informal conference is held, the decision shall be made within
sixty (60) days of the close of the conference, unless a later
time 1is necessary to provide an opportunity for an appeal. The
applicant for a permit or revision of a permit shall have the
burden of establishing that his application is in compliance with
all the requirements of the Act and these regulations.

(b) Based on the information provided by applicants for
surface mining permits pursuant to paragraphs (a), (b), (c), (d),
(i), (j), and (k) of subsection 3.1 of these regulations and any
other reasonably available information, the Commissioner will
compile and maintain an accurate and up-to-date computerized
listing of all persons who own or control surface mining
operations with outstanding unabated cessation orders, delinguent
civil penalties, delinquent reclamation fees, and bond
forfeitures of record in the state since May 3, 1978. The
listing will include, to the extent reasonably possible, all
owners and controllers of the violator(s), described in paragraph
(m) of subsection 3.1 of these regulations. The Commissioner
will make reasonable efforts to determine the owners and
controllers of the permittee, the operator if different from the
permitiee, and the lessor or mineral owner, where a contract
mining situation exists. The procedures and listings described
in this paragraph do not apply to notices of violations and are
subject to rights of rebuttable presumption. The Commissioner is
not obligated to use this information to conduct a systematic
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review of all existing permits for the purpose of identifying and
subsequently suspending those, if any, which may have been
improvidently issued.

The Commissioner will systematically prioritize the data
collection and data compilation effort required by this paragraph
on the ownership and control of vielators in the following order:
bond forfeitures, outstanding unabated cessation orders,
delinguent civil penalties, and delinguent reclamation fees.

To accomplish this objective, the Commissioner will utilize
the data in the federal Applicant Violator System, the Surface
Mining Information System, the Mine Safety and Health
Administration R.31 Data Base, and the Energy information
Administration Data Base together with such other information as
may be readily available. 1In addition, the Commissioner will
make reasonable efforts to identify and include the Mine Safety
and Health Administration identification number for sites on the
violaticen listing.

The Commissioner will, using the computerized data bases,
review prior to permit issuance all applications received after
the effective date of these regulations and make all reasonable
efforts to determine at & minimum in each case whether
outstanding violations (except for notices of wviolations),
unabated cessation orders, delinquent civil penalties, and/or
bond forfeitures exist on the part of the applicant, the owners
or controllers of the operator, and the lessor and entities
controlled by the lessor, (if the lessor retains rights to the
coal after extraction) and, if so, withhold approval of the
application until all violations are abated or otherwise resolved
in accordance with the requirements of the Act and these
regulations.

The Commissioner will verify by letter with all bordering
states which produce coal (Ohio, Maryland, Virginia, Kentucky,
and Pennsylvania) whether any of the owners/controllers of the
applicant and/or operator and the lessor have unabated cessation
orders, delinguent civil penalties, and/or bond forfeitures in
those states and withhold approval of the application until all
known vicolations are abated or otherwise resolved.

Where the information in the subject data bases is
incomplete and where the information is not available or has not
been made available to the Commissioner prior to issuance of the
permit, the Commissioner shall not be held in violation of any of
the requirements of the Act and these regqulations. However,
where it is later determined that permits were improvidently
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issued as a result of inadegquate information in the subject data
bases or other sources available at the time the permit is
issued, the Commissioner shall initiate the procedures set forth
in subsection 3.34 of this section,.

(c} Based on reasonably available information concerning
federal and state failure-to-abate cessation orders, unabated
federal and state imminent harm cessation orders, delinquent
civil penalties, bond forfeitures where viclations upon which the
forfeitures were based have not been corrected, delingquent
abandoned mine reclamation fees, and unabated viclations of
federal and state laws, rules and regulations pertaining to air
or water environmental protection incurred in c¢ennection with any
surface mining operation, the Commissioner shall not issue the
permit if any surface mining and reclamation operations owned or
controlled by either the applicant or by any person who owns or
controls the applicant is known to be currently in violation of
the Act or any other law, rule or regulation referred to in this
paragraph. In the absence of a failure-to-abate cessation order,
the Commissioner may presume that 2 notice of violation has been
or is being corrected to the satisfaction of the agency with
jurisdiction over the vielation, except where evidence to the
contrary is set forth in the permit application, or where the
notice of violation is issued for nonpayment of abandoned mine
reclamation fees or civil penalties. If a current violation
exists, the Commissioner shall require the applicant or person
who owns or controls the applicant, before the issuance of the
permit, to either:

(1) Submit proof that the current violation has been
or is in the process of being corrected to the satisfaction of
the agency that has jurisdiction over the violation; or

{(2) Establish that the applicant or any person owned
or controlled by either the applicant or any person who owns or
controls the applicant, has filed and is presently pursuing, in
good faith, a direct administrative or judicial appeal to contest -
the validity of the current viclation. If the initial judicial
review authority either denies a stay applied for in the appeal
or affirms the violation, then the applicant shall within thirty
(30) days submit the proof required under subparagraph (1) of
this paragraph.

(3) Any permit that is issued on the basis of proof
submitted under subparagraph (1)} of this paragraph that a
viclation is in the process of being corrected, or pending the
outcome of an appeal described in subparagraph (2) of this
paragraph, shall be conditionally issued.
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{4) If the Commissicner makes a finding that the
applicant, or any person who owns or controls the applicant, or
the operator specified in the application, contreols or has
controlled surface coal mining and reclamation operations with a
demonstrated pattern of willful violations of the Act and these
regulations of such nature and duration and with such resulting
irreparable damage to the environment as to indicate an intent
not to comply with the Act, or these regulations, the permit
shall not be granted. Before such a finding becomes final, the
applicant or operator shall be afforded an opportunity for an
adjudicatory hearing.

(d} No permit application, application for renewal of a
permit, or application for a significant revision of a permit
shall be approved unless the application affirmatively
demoenstrates and the Commissioner finds, in writing, on the basis
of information set forth in the application or from information
otherwise available that is documented in the approval, the
following:

{1) The application is complete and accurate and the
applicant has complied with all requirements of the Act and these
requlations.

{2) The applicant has demonstrated that reclamation as
required by the Act and these regulations can be accomplished
under the reclamation plan contained in the permit application.

(3) The proposecd permit area is:

(A} Not within an area under study or
administrative proceedings under a petition, filed, to have an
area designated as unsuitable for surface coal mining coperations,
unless the applicant demonstrates that before January 4, 1977, he
had made substantial legal and financial commitments in relation
to the operation covered by the permit application; or

(B) Not within an area designated as unsuitable
for mining and subject to the prohibitions or limitations of
subsection (d), Section 22, of the Act.

(4) Where the private mineral estate to be mined has
been severed from the private surface estate, an applicant shall
also submit:

(A) A copy of the written consent of the surface
owner for the extraction of coal by surface mining methods;
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(B} A copy of the conveyance that expressly
grants or reserves the right te extract ¢ocal by surface mining
methods; or

{C) If the conveyance does not expressly grant
the right to extract the coal by surface mining methods,
documentation that under state law, the applicant has the legal
authority to extract the ccal by those methods.

(5) The Commissioner has made an assessment of the
probable cumulative impacts of all anticipated c¢ecal mining on the
hydrologic¢ balance in the cumulative impact area and has
determined that the proposed operation has been designed to
prevent material damage to the hydroleogic balance outside the
permit area.

() The applicant has demonstrated that any existing
structure will comply with subsection (b)), Section 2% of the Act,
and subsection 3.8 and Section 14 of these regulations.

{7) The applicant has paid all reclamation fees from
previcus and existing operations.

{8) The applicant has satisfied the applicable
requirements for experimental practices, steep slope mining,
mountaintop removal mining, variances from approximate original
contour, variances for delay in contemporaneous reclamation,
prime farmland, auger mining, in situ processing, and coal
preparation plants not located within the permit area of a mine,
when such are proposed in the application.

(%) The applicant has, if applicable, satisfied the
requirements for approval of a long-~term intensive agricultural
postmining land use.

(10) The operation would not affect the continued
existence of endangered or threatened species or result in
destruction or adverse modification of their critical habitats,
as determined under the Endangered Species Act of 1973 (16 U.S.C.
1531 et seq.).

(11y The Commissioner has taken into account the effect
of the propesed permitting action on properties listed on and
eligible for listing on the National Register of Historic Places.
This finding may be supported in part by inclusion of appropriate
permit conditions or changes in the operation plan protecting
historic resources, or a documented decision that the
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Commissioner has determined that no additional protection
measures are necessary.

(12) For a proposed remining operation where the
applicant intends to reclaim in accordance with the requirements
of paragraph-{iy-subsection 14-%514.16 of these regulations, the
site of the proposed operation is an area which was previously
mined prior to August 3, 1877.

(13) The applicant has provided evidence that liability
insurance in accordance with subsection 11.1 of these regulations
is in efifiect.

(e} If the application is approved, the Commissioner shall
require that the applicant file a performance bond as provided in
Section 11 of the Act and Section 11 of these regulations.

(£) After an application is approved, but before a surface
mining permit is issued, the Commissioner shall reconsider his
decision to approve the application, based on the compliance
review required by paragraph ¢b¥(c) of this subsection in light
of any new information submitted under paragraphs {py(n) of
subsection 3.1 of these regulations. Permit revisions and permit
renewals are not subject to the provisions of this paragraph.

3.33 Permit Conditions. Each permit issued by the
Commissioner shall be subject to the following conditions:

(a) The permittee shall conduct suzrface coal mining and
reclamation operations only on those lands that are specifically
designated as the permit area on the maps submitted with the
application and authorized for the term of the permit and that
are subject to the performance bond or other equivalent guarantee
in effect pursuant to Section 11 of the Act and Section 11 of
these regulations.

(b) The permittee shall conduct all surface coal mining and
reclamation operations only as described in the approved
application, except to the extent that the Commissioner otherwise
directs in the permit.

(¢) The permittee shall comply with the terms and
conditions of the permit, all applicable performance standards of
the Act, and these regulations.

(d) Without advance notice, delay, or a search warrant,

upon presentation of appropriate credentials, the permittee shall
allow the Commissioner to:
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(1) Have the right of entry provided for in subsection
(a), Section 15 of the Act; and

{2) Be accompanied by private persons for the purpose
of conducting an inspection in accordance with subsection 18.2 of
these regulations when the inspection is in response to an
alleged violation reported to the Commissioner by the private
persorn.

(e} The permittee shall take all possible steps to minimize
any adverse impact to the environment or public health and safety
resulting from noncempliance with any term or condition erof the
permit, including, but not limited to:

(1) Any accelerated or additional monitoring necessary
to determine the nature and extent of noncompliance and the
results of the noncompliance;

(2) Immediate implementation of measures necessary to
comply; and

(3) Wwarning, as soon as possible after learning of
such noncompliance, any person whose health and safety is in
imminent danger due to the noncompliance.

(£) As applicable, the permittee shall comply with
subsaction 3.8 of these regulations and all applicable
perfeormance standards for compliance, modification, or
abandonment of existing structures.

(g) The operater shall pay all reclamation fees for coal
produced under the permit for sale, transfer or use.

{h} Within thirty days after a cessation order is issued
for operations conducted under the permit, except where a stay of
the cessation order is granted and remains in effect, the
permittee shall either submit to the Commissioner the following
information, current to the date the cessation order was issued,
or notify the Commissioner in writing that there has been no
change since the immediately preceding submittal of such
information:

(1) Any new information needed to correct or update
the information previously submitted to the Commissioner by the
permittee under paragraphs (c)-amd-{d), subsection 3.1 of these
regulations; or _
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(2) 1If not previously submitted, the information
required from a permit applicant by paragraphs {py-(c¢)-and-{dj},
subsection 3.1 of these regulations.

(i) The permittee shall update and furnish the Commissioner
on an annual basis the information required by paragraphs (b),
(¢) and (d) of subsection 3.1 of this section.

(j) The obligations established under the permit, the Act,
and these regulations shall continue regardless of whether the
permit has expired, or has been terminated, suspended, or
revoked. The performance bond and liability insurance shall
remain in effect throughout the life of the permit, any renewal
thereof, and the liability period necessary to ensure cempletion
of reclamation.

3.34 Improvidently issued permits: General procedures,

(a) Where the Commissioner has reason to believe that an
improvidently issued surface coal mining and reclamation permit
exists, he shall review the circumstances under which the permit
was issued. If, using the criteria set forth in paragraph (b) of
this subsection, the Commissioner finds that the permit was '
improvidently issued, he shall take action in accordance with
paragraph (c) of this subsection.

{b} A surface coal mining and reclamation permit shall be
determined to have been improvidently issued if under the
vioclations review criteria of the regulatory program at the time
the permit was issued: . :

{l} The permit sheuld not have been issued because of
an unabated violation or a delinguent penalty or fee and the
violation, penalty or fee remains unabated or delinquent and is
not the subject of a good faith appeal, or an abatement plan or
payment schedule with which the permittee or cother person
responsible is complying to the satisfaction of the responsible
agency;

{2) The permit was issued on the presumption that a
netice of wvieclation was in the process of being corrected to the
satisfaction of the agency with jurisdiction owver the wviolation,
but a cessation order subsequently was issued; or

(3) The permittee was linked to a violation, penalty
or fee through ownership or contrel, under the viclation review
criteria ¢f the regulateory program at the time the permit was
issued and an ownership or control link hetween the permittee and
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the person responsible for the violation, penalty or fee still
exists, or when the link was severed the permittee continues to
be responsible for the violatien, penalty or fee.

{c) Remedial measures. When the Commissioner finds, under
paragraph {b) of this subsection, that because of an unabated
violation or a delinquent penalty or fee, a permit was
improvidently issued, he shall take one or more of the following
remedial measures:

(1) Implement, with the cooperation of the permittee
or other person responsible, and the responsible agency, a plan
for abatement of the violation or a schedule for payment of the
penalty or fee;

(2) Impose on the permit a condition requiring that in
a reasonable period. of time the permititee or octher person
responsible abate the violation or pay the penalty or fee;

{(3) Suspend the permit until the violation is abated
or the penalty or fee is paid; or

(4) Rescind the permit in accordance with paragraph
{(d) of this subsection.

(d) When the Commissioner elects to rescind an
improvidently issued permit, he shall serve on the permittee a
notice of proposed suspension and rescission which includes the
reasons for the finding and states that:

(1) After a specified period of time not to exceed
ninety (80) days, the permit automatically will become suspended,
and not to exceed ninety (%0) days thereafter rescinded, unless
within those periods the permittee submits proef, and the
regulatory authority finds, that:

(A} The finding of the Commissioner under
paragraph (b) of this subsection was erronecus;

(B) The permittee or other person responsible has
abated the violation on which the finding was based, or paid the
penalty or fee, to the satisfaction of the Commissioner;

(C) The violation, penalty or fee is the subject
of a good faith appeal, or of an abatement plan or payment
schedule with which the permittee or other person responsible is
complying to the satisfaction of the responsible agency; or
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(D) Since the finding was made, the permittee has
severed any ownership or control link with the person responsible
for, and does not centinue to be responsible for, the violation,
penalty, or fee.

(e) Cessation of Operations. After permit suspension or
rescission, the permittee shall cease all surface mining ‘
operations under the permit, except for violatien abatement and
for reclamation and other environmental protection measures as
required by the Act and these regulations and the terms and
conditions of the permit.

(f) The permittee may file an appeal for administrative
review of the notice in accordance with the provisions of
paragraph (3), subsection (d}, Section 17 of the Act.
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3g-2-4. Haulageways or Access Rcads.

4.1 Location. The center line of the proposed haulageways
oxr access roads shall be visikbly marked on the site at one
hundred foot (100') intervals at the time of preinspection.
Preexisting haulageways or access roads shall be exempt from this
reqguirement,

4.2 Construction.

(a) <Construction of haulageways or access rcads shall be
done in accordance with the following provisions:

{1) The overall grade shall noct exceed ten percent
(10%);

(2) The maximum pitch grade shall not exceed fifteen
percent (15%) for three hundred feet (300') in each one thousand
feet (1,000")

!

(3) The surface shall pitch toward the ditch line at
the minimum slope of one-half inch (1/2") per foot of surface
width or shall be crowned at the minimum slope ¢f one-half iné¢h
(1/2) per foot of surface width as measured from the center line;

{4) The grade on switchback curves shall be reduced to
less than the approach grade and should not be greater than ten
percent (10%); and

(5) Cut slopes shall not be steeper than 1:1 in soils
or 1/4:1 in rock. : _

(b) A&all grade measurements and linear measurements in this
section shall be subject to a tolerance of two percent (2%). All
angies in this secticn shall be measured from the horizontal and
shall be subject to a tolerance of five percent (5%).

4.3 Drainage Design.

(a) All drainage designs of haulageways or access roads
shall be in accerdance with the following:

(1) A ditch shall be provided on both sides of a
throughcut and on the inside shoculder of a cut-fill section, with
ditch relief culverts being spaced according to grade. Water
shall be intercepted or directed arcund and away from a
switchback. All ditch lines shall be capable of passing the peak
discharge of a one {l) year, twenty-four (24) hour precipitation
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event. ~Where super elevation to the inside of a curve will
improve the safety ¢f a haulrocad such as in the head ¢f a hollow,
a ditch line may be located on the outside shoulder of cut £ill
section if the ditch line is designed sco that it will remain
stable and that drainage control is also provided for water on

the outside of the curve.

(2} Ditch relief culverts shall be installed wherever
necessary to insure proper drainage of runcff water beneath or
threugh the haulageway cor access road, accerding to the following
specifications: .

(A):
Road Grade in Percent Spacing of Culverts in Feet
c-5 ’ 300-800
6-10 200-300
11-15 , 100-2¢C0

(B} The culvert shall cress the haulageway or
access road at a thirty (30°) degree horizontal angle downgrade
with a minimum grade of three percent (3%) from inlet to outlet,
except in intermittent or perennial streams where the pipe shall
be straight and coincide with the normal flow;

(C) The inlet end shall be protected by a
headwall of durable material and the slope at the outlet end
shall be prctected with an apron of rock riprap, an energy
dissipator or other similar structure;

(D} The culvert shall be covered by compacted
fill tc a depth of cne foot (1') or half the culvert diameter,

whichever is greater;

(E) Alternative design criteria for culverts may
be proposed where the design criteria ¢f this section is not
practical or necessary; and

(F) The cross secticnal area of all culverts
installed on haulageways and access rcads shall be adeguate to
pass the peak discharge storm runcif from a cne (1) year twenty-
four (24) hour precipitation event from the contributing
watershed, but in no event shall the cross sectional area be less
than one hundred sguare inches.

(3) Culverts, bridges or other structures shall be
used to cross intermittent or perennial streams. During
construction, consideraticon shall be given to such factors as
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weather conditions, season of the year, time period for
construction, etc., in order to minimize adverse impacts on the
water guality and teo the stream channel. In no event shall the
sediment load cf the stream be significantly increased or the
water quality be significantly decreased during the constructicn
period. These structures shall be capable cf passing the peak
flow for & ten (1l0) vear, twenty-four {24) hcur precipitation
event from the contributing watershed. Structures of a lesser
design capacity may be approved by the Commissicner if the flow
through capacity of the structure itself is at least equal to or
greater than the flow capacity of the stream channel as measured
immediately upstiream and downstream of the creossing; provided
that the structure shall pass the peak of a one (1} year, twenty-
fecur (24) hour precipitation event.

4.4 Sediment Control. All sediment contreol structures
shall have an adequate sediment storage volume and detention
time. The optimum design factors for achieving this criteria is
0.125 acre/feet for each acre of disturbed area within the
watershed of the structure; however, lesser storage values may be
approved by the Commissioner. During construction cf these
structures, temporary sediment contrel measures, as described in
the Handbook, shall be used.

4.5 Erosion Control. Except for road surfaces, all
disturbed area including fill and cut slopes along haulageways
and access rcads, shall be seeded and mulched immediately after
constructicn and a vegetative cover shall be maintained
thereafter as necessary to control erosion.

4.6 BSurfacing. Haulageways or access rocads shall not ke
surfaced with any acid-producing or toxic forming material and
the surface shall be maintained in a manner that will control. or
prevent erosion and siltation.

4.7 Dust Control. All reasonable means shall be employed
to contrecl dust from the surface of haulagseways and access recads.
The permit application shall include a plan for fugitive dust
control practices. All exposed haulageway surface areas shall be
protected and stabilized to effectively control erosion and air
peollution attendant to erosion,

4.8 Removal of Drainage Structures. Bridges, culverts,
Sstream crossings, etc., necessary tc provide access to the
operaticn, shall not be removed unless approved by the
Commissioner. The same precauticns as to water quality are to be
taken during removal of drainage structures as those taken during
construction and use. o
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4.9 Existing Haulageways or Access Roads. Where existing
rcads are to be used for access or haulage and it can be )
demonstrated that reconstruction to meet the above reguirements
would result in greater environmental harm and the drainage and
sediment control reguirements of this section can ctherwise be
met, subparagraphs (1) and (2), paragraph (&), of Subsection 4.2
and subparagraph (2) (A) and (B) paragraph (a) of subsection 4.3
of this Sec¢tion will not apply.

4£.10 Infrequently Used Access Rocads., Access roads
constructed for and used only to previde infrequent service to
surface facilities such as ventilators, monitering devices and
fans may be exempt from the reguirements of this secticn with the
exception of Subsections 4.5 and 4.11.

4.11 Abandenment of Haulagewavs or Access Roads.

(a) Haulageways or access roads shall be akandoned in
accordance with the following:

{ly Prior to abandonment cof haulageways or access
roads, efforts shall be made to prevent erosicn by the use cof
culverts, water bars or other devices. Water bars or earth berms
shall be installed according to the following table of spacings:

Percent Grade of Haulageway Spacing of Water Bars
in Lineal Feet
2 250
5 135
10 80
15 80
20 45
Abcve 20 25

(2) Upcn abandenment, all areas of haulageways or
access roads shall be immediately seeded and mulched,

4,12 Plans, Design Data and Constructicn Specifications.

(a) Each permit-epplication for operations in which
haulageways and/or access roads are proposed shall contain the
following infeormation:

{1) A plan view of the rcad drawn to scale showing:

{A) The station base line;
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streams; and

Commlssioner.

(2)

(3)

(%)

(B) Location of culverts;
(C) Flow directions;

(D) Location of intermittent or perennial
(E)} Other pertinent data as reguired by the

A surveyed profile drawn to scale showing:
(A) Profile of finished road surfaces;
(B) Location and size of culverts;

(C) Station elevations;

(D) Profile of criginal ground; and

{E) Percent grades.

A typical cross-section of haulroad showing:
{A)Y Culvert placement;

(BY Slope of culvert;

(C) Fill material;

(D) COriginal ground;

(E) Ditches; and

(F) Sediment control devices.

Each permit application for operations which

propose intermittent or perennial stream crossings shall contain

the following:

(3)

(A) Structure computation sheets; and
(By Cross-sections.
Cecnstruction specificaticns shall address:

(A} Excavation;
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(B) Selection and placement of materials;
(C) Vegetative protection against erosion;
(D) Road surfacing; and

(E) Drainage and sediment contrcl measures.

4.13 Other Transportation Facilities.

(a) Railrcad lcops, spurs, sidings, surface ccnveyor
systems, chutes, aerial tramways or other transportation
facilities shall be designed, constructed, maintained and
abandoned so as to comply with the following:

(1) Control or prevent erosion, siltation and the air
pollution attendant to erosion;

{2) Control .or prevent damage to fish, wildlife cr
their hakbitat and related environmental values;

(3) Control cor prevent additicnal contributions of
suspended solids to stream flow or runcff outside the permit
area;

(4) Neither cause nor contribute, directly or
indirectly, to the violation of state or federal water quality
standards applicable to receiving waters; and

(5) Prevent or control damage to public or private
proeperty. The Handbook contains design criteria generally
appropriate for environmental protecticon and safetv.

4.14 Certification. Upon completion of construction, all
roads for which design criteria were approved as part of the
permit shall be certified. Such certification shall affirm that
construction was done in accordance with the approved criteria
except as otherwise noted in the certification statement. The
certification shall be on forms prescribed by the Commissioner
and signed by an approved person. Where minor changes in design
are implemented during construction, such changes shall be
reflected in "as built" plans which accompany the certification.
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38-2-5, Drainage and Sediment Control Svstems

5.1 Natural Drainways. Natural drainways in the permit
area shall be kept free o©f overburden except where overburden
placement has been approved. .Overburden placement and
haulageways constructed across natural drainways shall not
materially increase the sediment load, or materially affect
stream guality.

5.2 Intermittent or Perennial Stream.

(a) Intermittent or Perennial Stream. Nc¢ land within one
hundred feet (100') of an intermittent or perennial stream shall
be disturbed by surface mining operations unless specifically
authorized by the Commissicner. The Commissioner will authorize
such operations only upeon finding that surface mining activities
will not adversely affect the normal flow or gradient of the
stream, adversely affect fish migration or related environmental
values or materially damage the water gquantity or guality of the
stream. The area nct to be disturbed shall be designated a
buffer zone and marked accordingly.

5.3 Stream Channel Diversions and Diversion Ditches,

(a) All stream channel diversions and diversion ditches
shall be designed for safety and stability, shall be constructed
in such a manner so as to aveid additicnal ceontributions of
suspended solids to streams, and shall provide protection against
flooding and resulting damage to life and property. The design
and construction shall be certified by a registered professional
engineer.. .

(b) Stream Channel Diversions:

{1) Temporary and permanent stream channel diversions
shall be designed so as to have at a minimum the capacity to
carry the flcw of the existing siream channel. The maximum flow
carrying capacity of the existing stream channel shall be
determined on the basis cof cross-secticnal area of the stream
channel at points iImmediately upstream and downstream of the
segment to be diverted. A combinaticon of the cross-sectional
area of the stream channel diversion, the stream bank, and the
flood-plain configuration shall be adequate to pass safely the
peak runoff of a ten (10) year, twenty-four (24) hour
precipitation event for a temporary stream channel diversion and
a one hundred (100) year, twenty-four (24) hour precipitation
event for a permanent stream channel diversion.
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{2) The following information shall be made a part of
the permit application when stream channel diversions are
proposed: ,

(A) A "stream channel design computation sheet”
for each proposed temporary or permanent stream channel
diversion; :

(B) Construction plans which centain:

(i) A plan view of the area showing center
line profiles of the existing stream channel and proposed -
location of the temporary or permanent stream channel;

(ii) A profile along the center line of the
existing stream channel showing gradient of the stream bottom and
top cf channel;

{iii) A profile alocng the center line of the
proposed temporary or permanent stream channel diversion gshowing
gradient of the stream bottom and top of channel;

(iv) A cress-section showing criginal ground
limits, bottom width, side slopes, depth of flow, floodplain
configuration; and

(v) A detalled description of the sequence
of installation of tempcrary or permanent stream channel
diversion.

(C) Construction specifications; and

(D) Maintenance schedule and procedures for
maintenance. :

(c) Diversion Ditches:

(1) Diversions shall have the capacity to pass safely
the peak discharge from a ten (10) year, twenty-four {24) hour
precipitaticon event.

(2) Plans, Design Data and Specifications. Where the
permit application proposes the use of division ditches, the
drainage plan shall contain the following: '

(A) A "Diversion Design Computation Sheet"™ for
each proposed diversion;
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(B} Constructicn plans showing:

(i) A surveyed profile along the center line
of the diversion showing the original ground line and proposed
depth of the diversion;

(ii) A cross-secticn showing the original
ground line, bottom width, side slopes, depth of flow, freeboard
and cther pertinent information;

(iii) The type of scil in which the diversion
will be excavated. The scil shall be sampled and classified at

five hundred feet (500') intervals along the center line of the
diversion; ’ '

(iv) The type and design of the outlet
proposed for each diversiocn;

{v) A maintenance schedule and procedures
for maintenance;

(vi) Construction specifications; and
{vii) A vegetaticn plan.

5.4 Sediment Control.

(a) General.

Sediment control stiructures-and-bench-centrei-systems
shall be constructed in apprepriate locaticns for the purposes of
contrelling sedimentation. All runcoff from the disturbed area
shall pass through a sedimentation control system. All such
systems and other water retaining structures used in association
with the mining cperation shall be designed, constructed,
located, maintained, and used in accordance with the-eriteria-set
forth-in-the-Handbeek-ex-ether-approved criteria and in such a
manner as to minimize adverse hydrologic impacts in the permit
and adjacent areas to prevent material damage cutside the permit
area and to assure safety to the public.

{b) Design and Construction Regquirements.

(1) Sediment control structures-and-keneh-ceontre:l
systems shall be constructed in accordance with the plans, design
criteria, and specifications set forth in the preplan. Any
deviations from the approved preplan which result from unforeseen
site specific circumstances arising during censtruction, shall be
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reflected in as-built plans submitted by the operator and
approved by the Commissioner immediately fcllowing censtruction.
The as-built plans shall indicate the original design, the extent
of changes, and reference points. Sedlment control structures
and-bench-centreolt-gystems shall be certified in accordance with
the requirement of paragraph {(c) of this subsecticn.

(2) All sediment contrel structures shall be located
as near as possible to the disturbed area and ocut of perennial
streams unless the applicant demconstrates and the Cocmmissioner
finds that there is no other suitable locaticn for such
structures.

{3) Discharges from sediment control structures-and
bench-eontret-systems shall comply with state and federal water
guality standards and shall meet effluent limitaticns as
specified in an NPDES permit. )

(4) All sediment contrel structures shall have the
capacity to store 0.125 Acre/ft. of sediment for each acre of
digsturbed area in the structures watershed; provided, that
consideration may be given for reduced storage volume where the
preplan and site conditions reflect controlled placement,
concurrent reclamation practices, or use of on-bench sediment
contrel structures. The disturbed area for which the structure
is to be designed will include all land affected by previous
surface mining operations that are not presently stabilized and
all land that will be disturbed throughout the life ¢f the
permit.

(5) All sediment control structures and-bench-control
systems-shall be eguipped with a nonclogging dewatering device of
an adequate design and size to maintain the storage reguirements
of subparagraph (4) of this paragraph.

(6) All sediment control structures-and-bench-ecentreil
systema shall be designed, constructed and maintained to prevent
sheort-circuiting. :

(7) All sediment contreol structures and-benceh-ecnkrel
systems shall be cleaned out when the sediment accumulation
reaches sixty percent (60%) of design capacity. Clean-out
elevation shall be indicated on plans submitted for each
structure. Sediment removal and disposal shall be dcne in a
manner and at a freguency that minimizes adverse Iimpacts on
surface and groundwater quality.
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({8) Where-sediment-eontroi-structures-suekh-as
excavated-ponds-cr-bench-controi-systems-are-utritized;-these
Sediment control structures must be designed to safely pass a
twenty-five (25) year, twenty-four {(24) hcour precipitation event.
The combinaticon of both principal and/or emergency spillway of
the structures shall be designed tc safely pass the peak
discharge of a twenty-five (25) vear, twenty-four (24) hour
precipitation event, provided, Tthat excavated sediment control
structures which are at greund level and which have an open exit
channel constructed of non-erodible material may be designed tc .
rass the peak discharge of a ten (10) year twenty-four (24) hour
precipitation event. :

{9) All sediment control structures shall provide
adequate freeboard to resist overtopping by waves or sudden
increases in volume and adeguate slope protecticn against surface
erosicn and sudden drawdown;

(519) All embankment type sediment control . ,
structures shall be designed, constructed and maintained to meet
the follcwing safety standards: '

{A2) Embankment tvpe sediment ccntrol structures
shall be designed with a combination of principal and/or
emergency spillways that will safely pass a twenty-five (25)
year, twenty-four (24) hour precipitation event. The principal
spillway requirements may be waived 1f the emergency spilliway is
an open channel constructed of nonerodable material, is capable
c¢f maintaining sustained flcws, and is designed to safely pass
the peak discharge of a twenty-five (25) year, twenty-four (24)
hour precipitation event;

————— m———mm————{B}--Al}l-embankment-type-gtructures-shalii-previde
a-minimum-difference-in-etevation-between-principait-spiiiway-and
emergency-spitiway-of~ts5~-feet-and-a-minimum-difference-in
etevation-between-the-maximum-cdesign-£fiow-eievation-ta-the
emergency-spitiway-and/er-exit-channei-and-top-of-sattied
embankment-of-is0-focty

(€EB) All embankment type sediment control
structures shall be properly stabilized and revegetated upon
completion ¢f construction and regrading of the embankment and
surrounding areas;

——————————————— {By--Aiti-stractures-shali-provide-adeqguate
freeboard-te-resist-overtepping-by-waves-er-sudden-inereases-in
voiume~-and-adegquate-siepe-pretection-against-surface-ercsion-and
suddan-drawdewns
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(EC) In constructing the embankment, the operatoer
shall remove all organic matter from the foundation, provide for
proper compaction and ensure against excessive settlement by
excluding sod, roots, frozen soil cr coal processing wastes from

the embankment;

(FD) If an inspection discloses that a potential
hazard exists, the person who examined the embankment shall
promptly inform the Department of Energy of the findings and of
the emergency procedures formulated for public protection and
remedial action. If adeguate procedures cannot be formulated or.
implemented, the Department of Energy shall be notified
immediately and then notify the appropriate agencies that other -
emergency procedures are reguired to protect the public;

(8E) Embankment type sediment control structures
which impound water at an elevation of five feet (3') or meore
above the upstream toe ¢f the structure and can have a storage
volume of twenty (20) acre-feet or more; which impound water at
an elevation of twenty feet (20') or more above the upstream toe
of the structure; or which present a hazard to coal miners as
determined by an MSHA District Manager; shall be designed,
constructed, inspected, and abandoned in accordance with federal
regulations set forth in 30 CFR 77.216. All design plans, and
specifications shall be made a part of the permit applicatiocn.
In additicn to these reguirements, the following minimum
standards shall be met:

(1) An appropriate combinaticn of principal
and emergency spillways shall be provided to pass safely the
runcff resulting from a one hundred (1C0) year, twenty-four (24)
hour precipitation event, or a larger event as specified by the
Commissicner;

(ii) The embankment shall be designed and
censtructed with a static safety factor of at least 1.5 or a
specified higher safety factor as reguired to ensure long-term
stability; and

(iii) Appropriate barriers tc control seepage
shall be installed along the conduits that extend through the
embankments. -

(x€11) All enginsering inspecticn reports and

approvals shall be submitted to the Ccommissicner with copies
maintained at, or in the vicinity c¢f, the mine site; and
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{$312) _ Discharge Structures. Discharge from
sediment contrel structures, diversions, stream channel
diversions, etc., shall be centreolled by use of energy
dissipators, riprap channels or other devices to reduce erosion,
to prevent deepening or enlargement of stream channels and to
minimize disturbance of the hydrcleogic balance. Discharge
structures shall be designed using standard engineering
procedures. : ~

(c) Certification.

(1) Prior to any surface mining activities in the
component drainage area c¢f a permit controlled by a sediment
contrcl structure, that specific structure shall be certified as
tc the-desigr-and-construction in accordance with the plans,
designs, and specificaticns set forth In the preplan, or in
accordance with as-built plans. Such certification shall be
submitted on forms prescribed by the Commissioner. Where an on-
bench sediment control system is the-primary-system-feor-the
sediment-contrel-eperationused, such systems shall be constructed
and certified in sections of cne thecusand (1,000) linear feet or
less as measured from the active pit. This certification shall
include a map showing the exact lccaticn of the section being
certified.

(2) Certification of non-embankment type sediment
control structures may be perfcrmed by a registered professiocnal
engineer cr a licensed land surveyor.

(3) Certification of embankment type sediment control
structures may be performed only by a registered professional ..
engineer cr licensed land surveyor experienced in construction of.
embankments.

(4) Certification of ccal refuse impoundments and
embankment type impoundments meeting or exceeding the size
regquirements or other criteria of federal MSHA regulations at 30
CFR 77.216 {a) may be performed only by a registered professional
engineer experienced in the design and construction of
impoundments.

{(d) Inspecticns.

Inspecticn by the operator of sediment control
structures shall be in accordance with the following:

——————— = tE¥--Non-embankment-type-shtructuras-shaii-be-inspected
upon-compitetion-sf-construction-and-are-othervize—-exempt-frem
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reguired-inspectionss-hewevery;-shouid-be-examined-and/or
inepected-peritedicaity~ : - ) '

(21) A gqualified registered professional engineer or
other qualified professional specialist, under the direction of
the professional engineer, shall inspect each embankment-type
sediment control structure. The professional engineer or
specialist shall be experienced in the construction of
embankmentasediment contrcl structures.

{A) Inspections shall be made regularly during
construction, upon completion of construction, and at least
vearly until removal of the structure or reiease cf the
performance bond.

(B) The qualified registered professicnal
engineer shall promptly, after each inspecticn, provide to the
Commissioner a certified report that the embankmentssediment
contrel structure has been constructed and maintained as designed
and in accordance with the approved preplan. The report shall
include discussion of any appearances of instability, structural
weakness or other hazardous conditions, depth and elevation of
any impounded waters, existing storage capacity, any existing or
reguired monitoring procedures and instrumentation and any other
aspects of the structure affecting stability.

(C) A copy ©f the report shall be retained at or
near the mine site.

{e) Examinations. Embankments subject to federal MSHA
regulations at 30 CFR 77.216 must be examined in accordance with
77.216-3 of said regulations. Other embankments shall be
examined at least guarterly by a gqualified person designated by
the coperator for appearance of structural weakness and other
hazardous conditions.

(f) Maintenance. Prior to Phase 1 bond release, all
sediment control structures shall be cleaned ocut so as to meet
design storage capacity in all areas not revegetated and
stabilized.

(g) Abandonment Procedures. Abandonment and/or removal of
sediment control structures shall not cccur until two (2) yvears
after the last augmented seeding nor less than twe (2) years
before -final bend release., Minimum reguirements for abandoning
sediment contrcl structures prior to full bond release are as
foliows: .
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(1) Unless otherwise approved in the reclamation plan,
dugout-type sediment control structures, diversion ditches, and
cther non-impounding sediment centrel structures shall be removed
and the land upon which they are situated shall be regraded and
revegetated in accoerdance with the reclamation plan. Sediment
control structures approved by the Commissionar as permanent
structures are exempt from these requirements.

(2) Embankment type sediment dams, embankment type
excavated sediment dams and crib and gabion dams, and all
accumulated sediment behind the dam shall be removed from the
natural drainway. The natural drainway shall be returned as
nearly as practicable to its original profile and cross-section
with the channel sides and boticm rock ripraped up to the top of
the channels banks. The riprap reguirement may be walved where
the bottom and sides of the channel consist of bedrock.

—————————— t3y--These-structures-to-be-taft-in-piace-after-£inat
kPend-release-shali-be-censidered-permanent-and-shalti-be-Ieft-in
accerdance-with-the-fellewing-requirementss

———————————————— tA¥--A-regquest-te-ieave-the-structure-wiiti-ke-made
en-ferms-praegeribad-by-the-Cemmisstoners

———————————————{By--FThe-reguest-witi-contain-a-statement-as-to
the-present-conditieons-of-the-impounndmentys

--------------- {@y--Fhe-reqguest-witi-econtain-a-statement-signed
By-the-landewner-and-the-cperater-asserting-that-the-iandewner
asasumes-ati-iiabitity-fer-the-structure-and-witi-inspect-it
periedicalliy-and-maintain-it-in-a-safa-conditiens-and

——————————————— tBy--Any-embankment-type-structure-ghaii-have-been
designed-and-ecenstructed-in-accordance-with-subsectien-5s5-ef .
this-sectiens

(43) All areas disturbed during abandonment of a
sediment contrel structure shall be seeded and mulched
immediately to stabilize the area.

(54) Waste material shall be spread over an area within
the permit boundaries in accordance with the following
specifications:

(A} Provisions shall be made for the diversion or
safe passage c¢f surface water concentrating on the land side of
the waste bkank.
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(B} The waste shall be placed sc as not to
endanger the stabkility of the stream bank and shall not exceed
three feet (3') in height above the natural ground surface,
except by special design. Special designs shall be submitted
with the drainage plan. The finished surface shall slope away
from the edge of the stream or drainway insofar as feasible.

{C) Surface of waste shall not be steeper than
two (2) horizontal to cone (1) vertical. If the waste is spread
to the edge of the stream bank, the stream side slope of the
waste shall be shaped to Join the side slope of the stream bank.

5.5 Permanent Impcundments. A-permanent-impeundment-of
water-may-be-created;-if-antherized-by-the-Commisstioner;-in-the
approved-permit-based-upen-the-foiliowing-demsnstratioanThose 7
sediment contrel structures or impounding structures to be left
in place after final bond release shall be considered permanent
and, if authorized by the Commissioner, may be left in accordance
with the following requirements: ’

(a) A reguest to leave the structure will be made on forms
prescribed by the Commissioner;

{b) The request will contain a statement as to the present
conditions cf the structure;

(¢) The reguest will contain a statement signed by the
landowner and the operator asserting that the landowner assumes
all liability for the structure and will inspect it periodically
and maintain it in a safe conditicn;

{(ad) The size and configuration cf such impeundmentpermanent
structure will be adeguate for its intended purpcses.

(2e) The quality of impouncdment-water will be suitable on a
permanent basis for its intended use and, after reclamation, will
meet” applicable State and Federal water gqualityv standards, and
discharges frem-the-impeundment-will meet applicable effluent
iimitaticns and will not degrade the quality of receiving water
below applicable State and Federal water gquality standards.

(ef) The water level will be sufficiently stable and be
capable of supporting the intended use.

(dg) Final grading will provide for adeguate safety and
access for proposed water users. _
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(eh) The impeundmentpermanent structure will not result in
the diminution of the gquality and quantity of water utilized by
adjacent or surrounding landowners or agricultural, industrial,
recreaticnal, or domestic use.

(£1) The impeundmentpermanent structure will be suitable for
the approved postmining land use.

————— tg)y-—-The-design-preecipitatien-event-for-the-spitiways-fer-a
permanent-impoundment-wiitit-ke-a-fifty-vears-twenty-four-+24y-hour
precipitatien-event;-or-such-targer-event-as-the-Commissiener-may
reguires : - B
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38-2-6  Blasting. ) W

6.1 General Reguirements. Each operator shall comply with
all applicable state and federal laws in the use of explosives.
A blaster certified by the Department ¢f Energy shall be
responsible for all blasting operations including the
transportation, storage and use of explosives within the permit
area in accordance with the blasting plan.

6.2 Blasting Plan. Each application for a permit, where
bPlasting is anticipated, shall include & blasting plan. The
blasting plan shall explain how the applicant will comply with
the blasting reguirements cf the Act, these regulations, and the
terms and conditicns of the permit. This plan shall include, at
& minimum, informaticn setting forth the limitations the operator
will meet with regard to ground vibration and airblast, the basis
for those limitations, and the metheds to be applied in
contrelling the adverse effects of blasting operations.

6.3 Public Notice cf Blasting Operations.

{a) At least ten (10) days, but not more than thirty (30)
days, prior to any blasting operations which detonate five (5)
pounds or mere of explosives at any given time, the operator
shall publish, a blasting schedule in a newspaper of general
circulation in the county of the proposed permit area. Copies of
the schedule shall be distributed by certified mail to local
governments, public utilities and each resident within one-~half
{1/2) mile of the blasting site. Unless blasting will occur on
drainage structures and roads, such structures will be exempt
from the one-half (1/2) mile noctification area. The operator
shall republish and redistribute the schedule at least every
twelve (12) months and revise and republish the schedule at least
ten (10) days, but not more than thirty (30} days, pricr to
blasting whenever the area covered by the schedule changes or
actual time periods for blasting significantly differ from that
set forth in the prior schedule. The schedule shall contain at a
minimum:

(1) Name, address and telephone number ¢f the
operator; :

(2) Identification ¢f the specific areas in which
blasting will take place;

(3) Dates and times when explosives are to be
detonated;
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(4} Methods Lo be used to control access to the
blasting area; and

(5) Types and patterns of audible warning and all clear
signals to be used before and after blasting.

(b) Surface blasting activities incident to underground
ccal mining are not subject to the regquirements of paragraph (a)
of this subsection so lcng as all local governments and residents
or owners of dwellings or structures located within one-half
(1/2) mile of the blasting area are notified in writing by the
cperator approx1mately twenty four (24) hours prior to any
surface blast. ' '

6.4 Blast Recozrd.

(a) A blasting log book formatted in a manner prescribed by
the Commissioner shall be kept current daily and made available
for inspection at the site by the Commissicner and upon written
reguest by the public,

(b) The blasting log shall be retained by the operator for
three (3) vyears.

(¢) The blasting lcg shall, at a minimum, contain the
following information:

(1) Name of permittee, cperator or cother person
conducting the blast;

(2; Location, date and time of blast;

{3) MName, signature and certlflcation number of
blaster-in-charge;

(4) 1Identification of nearest structure not owned or
leased by the operater and direction and distance, in feet, %o
such structure;

{(5) Weather conditions:

{6) Type of material blasted;

(7) DNumber of holes, burden and spacing;

(8) Diameter and depth of holes;

(9) Types of explosives used;
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(10) Weight of explecsives used per hole;
(11) Total weight of explosives used;

(12) Maximum weight of explosives detonated within any
eight (8) milliseccnd pericd;

(13) Methed of firing and type of circuit;
(l4) Type and length of stemming;
(15) If mats or other protections were used;

{(16) Type of delay detonator used and delay periocds
used;

(17) Seismcgraph records and air blast records shall
include but not be limited to:

(A) Selsmograph and air blast reading, including
exact locaticn, date, and time of reading and its distance from
the blast;

(B) Name of person and firm taking the readings;

(C) Name of person and firm analyzing the record,
where analysis is necessary;

(D) Type of instrument, sensitivity and
calibration signal or certification of annual calibration;

{18) sShot location;

{19) Sketch of delay pattern to include the entire
blast pattern and all decks; and

(20) Reasons and conditions for unscheduled blasts.

6.5 Blasting Procedures,

(a) All blasting shall be conducted during daytime hours,
between sunrise and sunset; provided, that the Commissioner may
specify more restrictive time periods based on public reguests or
other consideration, including the proximity tec residential
areas. No blasting shall be conducted on Sunday. Blasting shall
not be conducted at times different from those anncunced in the
blasting schedule except in emergency situations where rain,
lightning or other atmespheric conditions, or operator or public
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safety requires unscheduled detcnaticns. Blasting shall be
conducted in such a way so as to prevent injury to persons,
damage to public or private property outside the permit area,
adverse impacts on any undergrecund mine, and change in the course
channel, or avalilability of surface or groundwater outside the

permit area,

(b) Safety precautions:

{l) Three (3) minutes prior to blasting, a warning
signal audible to a range c¢f one-half (1/2) mile from the blast
site will be given. This preblast warning shall consist of three
(3) shert warning signals of five (5) seconds duration with five
(5) seccnds between each signal. Cre (1) long warning signal of
twenty (20) seconds duration shall be the "all clear" signal.
Each person in the permit area, and each person whe resides or
regularly works within one-half (1/2) mile of the permit area
shall be notified of the meaning of these signals;

(2) All apprcaches to the blast area shall be guarded
against unauthorized entry prior tc and immediately after
blasting; : T ' ' T

(3) All charged holes shall be guarded and posted
against unauthorized entry; and

(4) The certified blaster shall be accompanied by at
least one other perscn at the time ¢f firing of the klast.

(¢} Airblast Limits:

(1) Airblast shall not exceed the maximum limits
listed below at the locaticn cof any dwelling, public buildings,
school, church, or community or institutional building outside
the permit area, except operaticnal facilities of the mine.

Lower frequency limit of measuring maximum level, in
system in Hz (7 3 dB) db

0.1 Hz or lower --flat response 1 134 peak.

2 Hz or lower -- flat response 133 peak.

6 Hz or lower -- flat respfnse 129 peak.

C-weighted--slow response 105 peak dBC.

1 Cnly when approved by the Commissicner
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(2) If necessary to prevent damage, the Commissiocner
may specify lower maximum allowable airblast levels for use in
the vicinity of a specific blasting operation.

(3) Monitoring. The cperator shall conduct pericdic .
menitoring te ensure compliance with the airblast standards. The
Commissicner may require alrblast measurement of any or all
blasts and may specify the locations at which such measurements
are taken. The air blast measuring systems used shall have an
upper-end flat-frequency response of at least 200 Hz.

(d) Flyreck, including blasted material, shall not be cast
from the blasting site more than half way to the nearest dwelling
or other occupied structure, beyend the area of control specified
in paragraph (e) of this subsection, anrdor in no case beyond the
bounds ¢f the permit area.

(e) Access to the blast area shall be controlled against
the entrance of livestock or unauthorized personnel during
blasting and for a period thersafter until an authcrized person
has reasonably determined:

(1) That no unusual circumstances exist such as
imminent slides or undetonated charges, etc.; and

(2) That access to and travel in or through the area
can be safely resumed. ' :

(f) At the request of the Commissioner,the operator shall
moniter air blast levels using an instrument with an upper—end
flat-freguency response of at least 200 Hz.

(g) Blast design.

{1) An anticipated blast design shall be submitted if
blasting operations will be conducted within:

() 1,000 feet of any building used as a
dwelling, public building, schoel, church, or community or
instituticnal building outside the permit area; or

{(B) 500 feet of an active or abandoned
underground mine.

(2) The blast design may be presented as part of a
permit applicatiocn or at a time, before the blast as approved by
the Commissioner.
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{(3) The blast design shall contain sketches of the
drill patterns, delay periods, and decking and shall indicate the
type and amount of expleosives to be used, critical dimensicns,
and the location and general description of structures, including
protected structures, to be protected, as well as a discussicn of
design factors to be used, which protect the public and meet the
applicable airblast, flyrock, and ground-vibratiocn standards.

(4) The blast design shall be prepared and signed by a
certified blaster. - .

{(5) The Commissicner may regquire changes to the design
submitted. '

(h) Nec blasting within five hundred (500) feet of an
undergreund mine not totally abandoned shall be permitted except
with the concurrence of the Department of Energy, the cperator of
the underground mine and MSHA. The Commissioner may prohibit
blasting cn specific areas where it is deemed necessary for the
protection cf public or private property or the general welfare
and safety of the public.

(i} The operator may use the following scaled distance
formulas to determine the allowable maximum weight of explosives
(1bs}) to be detonated in any eight millisecond period without
seismic monitoring:

Formula Distance in Feet from the Blasting
Site to the Nearest Protected
Structure
W o= (D/SO)g 0 - 300 feet
W = (D/33) 301 - 5,000 feet
W = (D/63)2 5,001 feet or greater
W = Weight of explosives in pounds
D = Distance to the nearest structure
(j) The scaled distance formulas need nct be used if a
selsmograph measurement at the nearest protected structure is
recorded and maintained for every blast. The peazk particle

velocity in inches per second in any one of the three mutually
perpendicular directions shall not exceed the following values at
any protected structure:
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Seismograph Measurement Distance to the Nearest
Protected Structure
1.25 0 - 300 feet
1.0 301 - 5,000 feet
0.75 5,001 feet or greater

(k) The Commissioner may require a seismcgraph recording of
any or all blasts based on the physical conditions of the site in
order to prevent injury to persons or damage to property.

(1) The maximum allowable ground vibration as provided in
paragraphs (i) and (J) of this subsection shall be reduced by the
Commissioner, if determined necessary to provide damage
protecticn,

€.6 Variance

(a} The Commissioner may grant a written variance from
paragraphs (i) and (j) of Subsection 6.5 of this Section for all
structures cther than protected structures provided all of the
following criteria are met:

(1) The Permittee obtains a waiver from the owner and
wnen apprcpriate the operator cof said structure.

(2) The Permittee submits a blasting plan detailing
maximum limits for ground vibrations tc be used for those
structures with supporting documentation demonstrating such
structures are protected.

(3) The permittee shall cbtain the approval of the
protective measures by the owner cf the structure.

{4) The permittee shall obtain approval of the
blasting plan by the Commissioner.

(b) The variance granted under this subsection shall nct
reduce the level of protection for other structures otherwise
provided for in these regulations.

6.7 Certified Blasting Personnel. Each person responsible
for blasting operations shall be certified. Each certified
blaster shall have proof of certification either on his person or
cn file at the permit area during blasting operations. Certified
blasters shall be familiar with the blasting plan and blasting
related performance standards for the operation at which they are
working.
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£.8 Preblast Survey.

{a) At least thirty (30) days prior to beginning of
blasting operaticons, the operator shall infeorm in writing all
residents or owners of manmade dwellings or structures located
within one-half (1/2) mile of the permit area on how to reguest a
preblast survey. For purpcses of this section, drainage
structures, haulrcads and access rcads are ncot considered part cof
the permit area unless blasting is necessary for construction.
Requirements for a preblasting survey shall be the following:

(1) Upcn a written reguest to the Commissicner by a
resident or owner c¢f a manmade dwelling or structure that is
located within one-half (1/2) mile of the permit area, the
operator shall conduct a preblast survey of the dwelling or _
structure and submit a report cf the survey to the Commissioner.
If a structure is added to or rencvated subseguent toc a preblast
survey, a survey ¢If such additions and/or rencvation shall be
performed upcn reguest of the resident or owner.

(2) The operator shall conduct the preblast survey in
such a manner which will determine the condition of the dwelling
or structure, and tc document any preblasting damage and to
document other physical factors that could reasonably be affected
by the blasting. Assessments of the preblasting condition of
structures such as pipes, cables, transmission lines, wells and
water systems shall be based on the extericr or ground surface
conditions and other readily available data. Special attention
shall be given to the preblasting condition of wells and other
water systems.

(3) A written report of the survey shall be prepared
and signed by the person cr persons approved by the Commissioner
whe conducted the survey. Copies of the report shall be provided
to the person requesting the survey and to the Commissioner.

(4) Surveys requested more than ten (10) days before
the planned initiation of blasting shall be completed before
blasting operations begin.

(5) Any person who reguests a survey who disagrees with

the results of the survey may submit a detailed description of
the specific areas of disagreemernt.
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38-2-7. Premining and Pestmining Land Use.

7.1 General. 1In addition to the requirements of Sectiocn 10
of the Act, the following requirements for postmining land use
shall be applicable:

(2) All areds disturbed by surface mining operations shall
bPe restcred in a timely manner to conditions that are capable of
supporting those land uses which they were capable of supporting
pricr to any mining.

(b) The premining uses of land to which the postmining land
use is to be compared shall be those uses which the land
previously supported where the land has not been previously mined
and has been properly managed.

{(c) The appreopriate postmining land use for land that has
been previously mined and not reclaimed shall be determined on
the basis of the land use that existed prior to any mining. 1If
the land cannot be reclaimed to the land use that existed prior
to . any mining, the appropriate postmining land use shall be
determined on the basis of the highest and best use that can be
achieved and which is compatible with surrounding undisturbed
areas. . ‘ : :

(dy The postmining land use for land that has received
improper management shall be determined on the basis of the
premining use of surrounding lands that have received proper
management. ) ) ’

(e) If the premining use of the land was changed within
five (3) years of the beginning of mining, the comparison of
postmining use to premining use shall include a comparison with
the historic use of the land as well as its use immediately
preceding mining.

(f) An application for a permit shall contain a narrative
description of land capability and productivity which analyzes
the premining land-use description required in 22A-3-10(a){(2) of
the Act. Preductivity shall be determined by vield data or
estimates from similar sites based on current data from USDA or
state agricultural universities or state agricultural agencies.

7.2 Land Use Categories. Land use is categorized in the
following groups: '

(a) Heavy Industry. Manufacturing facilities, power
plants, airports or similar facilities:
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(b) Light Industry and Commercial Services. Office
buildings, stores, parking facilities, apartment hocuses, motels,
hotels or similar facilities;

(c) Public Services. Schools, hespitals, churches,
libraries, water treatment facilities, scolid waste disposal
facilities, public parks and recreation facilities, major
transmission lines, major pipelines, highways, underground and
surface utilities and other servicing structures and
appurtenanceas;

(d) Residential. Single and multiple-family housing (other
than apartment houses) with necessary support facilities.
Support facilities may include commercial services lncorporated
in and comprising less than five percent (5%) of the total land
area of housing capacity, associated open space and minor vehicle
parking and recreaticn facilities supperting the housing;

(e) CLropland. Land used primarily for the production of
cultivated and clese-growing crops for harvest alcne or in
association with sod crops. Land used for facilities in suppert
of farming operations are included;

(f) Rangeland. Includes rangelands and forestlands which
suppert a cover of herbaceocus or scrubby vegetation suitable for

grazing or browsing use;

(g) EHayland or pasture. Land used primarily for the long-
term production of adapted, domesticated forage plants to be
grazed by livestock or cut and cured for livestock feed;

{h) Forestland. Land with at least a twenty-five percent
(25%) tree canopy or land at least ten percent (10%) stocked by
forest trees of any size, including land formerly having had such
tree cover and that will be naturally or artificially reforested;

(i) Commercial Wocdland. Where forest cover is managed for
commercial production of timber products;

(j) Impoundments of water. Land used for storing water for
beneficial uses such as stock ponds, irrigation, fire protection,
recreation or water supply;

(k) Fish and wildlife habitat and recreation lands. .
Wetlands, f£ish and wildlife habitat, and areas managed primarily
for fish and wildlife or recreation; or
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(1) Combined uses. Any appropriate ccmbinaticn of land
uses where one land use 1s designated as the primary land use and
one or more cther land uses are designated as secondary land
uses.

7.3 Criteria for Approving Alfernative Fostmining Use of
Land. T : -

{(a) Changing from cne land use category before mining to
another category after mining constitutes an alternative
postmining land use. An alternative postmining land use may be
approved by the Commissioner after consultation with the
landcwner or the land management agency having jurisdiction over
state or federal lands if the following criteria are met:

(1) There is a reascnable likelihood for achievement
of the proposed use;

(2) The use does nct present any actual or probable
hazard to the public health or safety or threat of water
diminution or pollution; and

(3) The proposed postmining use is not:

(A) Impractical or unreasonable;

(B} Inconsistent with applicable land use
policies or plans;

(C) Going to invelve unreasonable delays in
implementation; or .

(D) In violation of any applicable law.
(b) A change in postmining land use during mining shall be

done in accordance with paragraph {(a) of this subsection and in
accordance with subsection 3.28 of these regulations.
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38-2-8. Fish and wWildlife Consideraticns.

€.1 Proctection of Fish, Wildlife and Related Environmental
Values.

{a) The cperator shall, to the extent possible using the
best techneology currently available, minimize disturbances and
adverse impacts con fish, wildlife, and related environmental
values and shall achieve enhancement of such resources where
practicable.

() No .surface mining esctivity shall be conducted which is
likely to. jeopardize the continued existence cof endangered or
threatened species or which are likely to result in the
destructicn or adverse modification ¢f designated critical
hakitats of such species in violation of the Endangered Species
Act (16 U.S.C. 1531 et seg.). The operator shall promptly report
to the Ccocmmissicner any state or federally listed endangered cr
threatened species within the permit area of which the operator
becomes aware. Upcn notification, the Commissioner shall consult
with appropriate State and Federal fish and wildlife agencies
and, after consultation, shall identify whether, and under what
cenditions, the operator may proceed.

{c) No surface mining activity shall be conducted in a
manner which would result in the unlawful taking of a bald or
golden eagle, its nest, or any of its eggs. The operator shall
promptly rebort to the Commissioner any golden or bald eagle nest
within the permit area of which the operator beccmes aware. Upon
notification, the Commissicner shall consult with the U. S. Fish
and Wildlife Service and alsc, where appropriate, the State fish
and wildlife agency and, after consultation, shall identify
whether, and under what conditions the operator may proceed.

(d) Nothing in this chapter shall authorize the taking of
an endangered or threatened species or a bald or golden eagle,
its nest, or any of its eggs in viclation, of the Endangered
Species Act of 1973, as amended, 16 U.S.C. 1531 et seqg., or the
Bald Eagle Protection Act, as amended, 16 U.S5.C. 668 et sedq.

{2) Each operator shall, tc the extent possible using the
best technology currently available:

(1) Ensure that electric powerlines and other
transmissicn facilities used for, or incidental to, surface
mining activities on the permit area are designed and ceonstructed
to minimize electrocuticn hazards to raptors;
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(2) Locate and operate haul and access roads so as to
avoid or minimize impacts on important fish and wildlife species
or other species protected by State or Federal law;

(3) Design fences, overland conveyors, and other
potential barriers to permit passage for large mammals; and

{(4) Fence, cover, or use other appropriate methods to
exclude wildlife from pends which contain hazardous :
concentrations of toxic-feorming materials.

8.2 Habitat Development:

(a) The operator shall avoid disturbances to, enhance where
practicable, restore, or replace, wetlands, and riparian
vegetation along rivers and streams and bordering ponds and
lakes. Surface mining activities shall avoid disturbances to,
enhance where practicable, cr restore, habitats ¢f unusually high
value for fish and wildlife. a

(b) Where fish and wildlife habitat is to be a postmining
land use, the plant species to be used on reclaimed areas shall
be selected on the basis of the follewing criteria:

(1) Thelr proven nutritional value for fish or
wildlife. - ,

(2) Thelr use as cover for fish or wildlife.

(3) Their ability to support and enhance fish or
wildlife habitat after the release of performance bonds. The
selected plants shall be grouped and distributed in a manner
which optimizes edge effect, cover, and other benefits to fish
and wildlife, A . '

(c) Where cropland is to be the postmining land use, and
where appropriate for wildlife and crop-management practices, the
operator shall intersperse the fields with trees, hedges, or o
fence rows throughout the harvested area to break up large blocks
of monoculture and to diversify habitat types for birds and cther
animals. :

{d) Where residential, public service, or industrial uses
are tc be the postmining land use, and where consistent with the
approved postmining land use, the cperator shall intersperse
reclaimed lands with greenbelts utilizing species cf grass,
shrubs, and trees useful as fcoed and cover for wildlife.
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38-2-9. Revegetation.

8.1 General Regquirements.

{a) Each surface mine operator shall establish on all
regraded areas and all other disturbed areas a diverse, effective
and permanent vegetative cover of the same seasonal variety
native to the area of disturbed. land, or introcduced species that
are compatible with the approved peostmining land use.

(b) The established vegetative cover shall be capable of
stabilizing the soll from ercsion.

{¢) The established vegetative cover shall be capable of
regeneration and plant succession.

(d) Revegetation efforts will be kept concurrent with the
mining operation as mining and backfilling progresses and shall
be carried out in a manner that encourages a prompt vegetative
cover and rapid recovery of productivity levels compatible with
the approved postmining land use.

(e} A& temporary vegetative ccver shall be established as
contemperaneously as practicable with backfilling and grading
until a permanent vegetative cover can be established. At a
minimum, a temporary or permanent vegetative cover shall be
established by the end of the first growing seascn and a
permanent vegetative cover shall be established by the end of the
second growing season.

$.2. Revegetaticn Plan. A complete revegetation plan shall
be made a part of each permit application. The revegetation plan
shall be developed in a manner which is compatible with the
following requirements:

(a) Plant species and seed mixtures that will give a quick,
permanent vegetative cover and enrich the soil will be given
priority. Plant species and seed mixtures shall be considered of
the same seascnal variety when they consist of a mixture of
species of egqual or superior utility as compared with the
seasonal utility of naturally-occcurring vegetaticn. All
revegetation mixtures must include at least one herbacecus legume
species,

{b) All species shall be compatible with the plant and

animal species of the region and the approved post mining land
use. . _
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(c) All species shall comply with state and federal seed,
peoisonous and noxicus plant, and introduced species, laws and
rules and regulaticns.

(d) If both the premining and pestmining land uses are
cropland, planting of the crops nermally grown will meet the
reguirements of paragraph {a) of this subsection.

(e) The revegetation plan shall contain & statement
asserting that rills and gullies which form in areas that have
been regraded and topsciled and which disrupt the apprcved
postmining land use, interfere with the reestablishment of the
vegetation cover, or cause cr contribute to a vioclation of
applicable water quality standards will be filled, regraded,
stabilized, topsciled, and reseeded or replanted. :

(f) The revegetation plan shall specify that the operator
will rapidly establish temporary vegetation cover on disturbed
and regraded areas around sediment control structures, haulage
ways, stockpiles, storage areas, and other areas where excessive
erosion is likely to occur. Immediate seeding of approved .
annuals and biennials on such areas shall be considered as a
means for achieving temporary vegetative cover only.

(g) A planting plan shall be made a part of the
revegetation plan and shall contain the following:

(1) A prediction of the minesoil character. based on
overburden analyvsis, soil analysis, and other availabkle
information; : -

(2} The proposed treatment to neutralize acidity;
(3) The method of mechanical seed bed preparation;

(4) The application rates and analysis of
fertilization;

(3) The application rates and types cf mulch;

{6) The application rates and species of perennial
vegetaticn including herbaceous and woody plants in accordance
with the Handbock or cother appropriate sources;

{(7) The areas to be planted or seeded to trees and
shrubs;

(8) The land use cbjective; and
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{(9) A maintenance schedule.

{hy Alternative species of trees, shrubs, grasses, legumses,
or vines may be substituted for native species if approved by the
Commissioner. Use of substitute species may be approved on the
basis of the following:

{1}y The species are compatible with the plant and
animal specias of the regiocon and are necessary teo and compatible
with achieving the approved postmining land use; and

(2) The species meet the reguirements of applicable
state and federal seed, polsonous and noxicus plant, or
introduced species laws and regulations.

(1) The vegetation plan shall contain a plan for soil
treatment and amendments which meet the following minimum
standards:

(1) 600 lbs/ac of 10-20-10 cr 10-20-20 fertilizer.
Alternative rates and fertilizer analysis based on soil analysis
performed by a qualified soils laboratory may be substituted.

(2) Lime shall be required where scll pH is less than
5.5. Lime rates shall be such that a uniform soil pH of 6.0 will
be achieved. : -

(3) Mulch Specificaticns: Mulch shall be used on all
disturbed areas. Approved materials and minimum rates to be
applied are as follows:

Material Rate/Acre
Straw or hay 1 1/2-2 tons materials may be
anchored with asphalt emulsion

cr cother technigues approved by
the Commissioner.

Wood Fiber or
Wood Cellulose 1,000 1bs.

Shredded Bark : 50 cubic yards

108




Title 38
CSR 2
Section S

Achesives or tackifiers may be used with wood fiber or wood
cellulose at the rates indicated in the following table:

Minimum Rate/Acre for Wood Fiber or Wood Cellulose

Material . Rate/Acre

Genagqua 743 25 gallons 500 l1lbks.

Curasocl AK or HA 25 gallons 500 1bs.

Aerocspray 70 25 gallons | 500 lbs.
(i) In implementing the revegetaticn plan, the operator

shall take into consideration the character of the minesocil.
Factors to be considered are the following:

(1) Fertility;

(Z) Stoniness;

(3) Texture;

{£) ©Steepness c¢f slope;

{(53) ©Standard field and labkoratery overburden analysis;
and

(6) Premining overburden analysis.

(k) Minesoils which have a demonstrated history of acidity
or other chemical parameters which may limit vegetative .success
shall be analyzed by a gualified soils laboratory. The results
of such analysis shall be made a part of the final planting plan.

9.3. Standards fcr Evaluating Vegetative Cover.

(a) The planting plan may be amended or modifled prior to
implementaticn to reflect the results cf analyses of mine soils
and to make mincr adjustments to application rates and species
compesition. Any amendments or modifications which reflect major
changes in seeding or planting rates and species composition
shall be submitted as a permit revision.

(b) Final Planting Repcrt. A final planting plan report
shall be submitted to the Commissioner within sixty (60) days
after Phase 1 bond reductions. The report shall contain the
actual acreage planted, application rates of soil amendments,

109




Title 38
CsSR 2
Section §

seed and seedlings mixtures and rates. Where tree plantings are
a part c¢f the revegetation plan, the report may reflect only
grasses and lequmes with a subseguent and separate report to be
filed after the tree plantings are completed during the
appropriate planting season.

{c) Time for Inspection. Prior to the recognized spring
and fall planting seasons, the operator shall review all areas
which were seeded and/or planted during previous planting
seasons. The operator shall then cause those areas deficient in
vegetative.cover to be retreated (graded, seeded, planted,
mulched, limed, etc.) to establish the regquired level of
vegetation success. Where-tree-plantings-are-~a-part-ecf-the
revegetation-pians-the-repert-may-refieeck-eniy-grasses-and
tegumes-with-a-subsequent-and-separate-report-te-be-fited-after
the-tree-piantings-are-compieted-during-the-appropriate-ptanting
seazon.

(d) MNct less than two (2Z2) years follewing the last date of
augmented seeding, the Commissicner shall conduct a vegetative
inspection to determine that applicable standards for vegetative
success have been met. In evaluating vegetative success, the
Commissioner shall use a statistically valid sampling techniqgue
with a ninety (90) percent statistical confidence interval from
the Handbook. An inspection report shall be filed for each
inspection and when the standard is met, the Commissioner shall
execute a Phase IT bond release.

(e) After five (5) growing seasons fcllowing the last
augmented seeding, planting, fertilization, revegetation, or
other work, the operator may request a final inspection and final
bond release. Upon receipt of such request, the Commissioner
shall conduct a final vegetative evaluation using approved,
statistically valid sampling techniques. A final report shall be
filed and if the applicable standards have been met, the
Commissioner shall release the remainder of the bond. Ground
cover, production, or stocking shall be considered egqual to the
approved success standard when they are not less than 90 (ninety)
percent of the success standard.

(f) Where the pest mining land use requires legumes and
perennial grasses, the operator shall achieve at least a ninety
(90) percent ground cover and a productivity level as set forth
in the Handbock during any two years of the responsibility period
except for the first year. Substandard areas shall not exceed
one-fourth (1/4) acre in size nor total mocre than ten (10)
percent of the area seeded. Exceptions to this standard may be
authorized by the Commissioner based on the following:
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{1y For areas to be develcped for industrial or
residential use less than two (2) years after regrading is
completed, the ground cover of living plants shall not be less
than regquired to control erosion.

(2) For areas to be used for cropland, the success cf
crop production from the mined area shall be equal to or greater
than that of the approved standard for the crop being grown over
last two (2) consecutive growing seasons of the five growing
seascen liability pericd. The applicable five growing season
period of responsibility for revegetaticn shall commence at the
date of initial planting cf the crop being grown.

(g) ©On areas to be developed for forestland and/or wildlife
use, success of vegetation shall be determined on the basis of
tree and shrub survival and ground cover. Minimum standards for
woody plants shall be .seventy percent (70%) ground cover of -
legumes and perennial grasses, and four hundred fifty (430) trees
(including volunteer tree species) and/or planted shrubs per acre.
for the growing seascon of the last yvear of the responsibility

period.

Substandard areas shall not exceed cne-fourth (1/4) acre in
size nor total more than twenty pexcent (20%) ©f the area seeded
or planted. Provided, that where a wildlife planting plan has
been approved by a professional wildlife bilologist and proposes a
stocking rate of less than four hundred fifty (450) trees or
shrubs per acre the standard for grasses and leagumes shall meet
those standards contained in paragraph (f) of this Subsection.
At the time of final bond release, at least eighty (80) percent
of all trees ard shrubs used to determine revegetation success
must have bkeen in place for at least sixty (60) percent cf the
applicable minimum period of responsibility.

f{h) Forest resource conservation standards for commercial
reforestation coperations are as fcollows:

(1} The area shall have & minimum stocking of six
hundred {600) trees per acre;

{(2) A minimum of seventy-five percent (75%) of
countable trees shall be commercial tree species as reflected in
the approved planting plan;

(3) A reguest for bond release shall be approved by

the Commissioner if the tree survival 1is equal to or greater than .
four hundred fifty (450) trees per acre and there is seventy
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percent (70%) herbaceous cover during the growing season of the
last year of the respcensibility periocd; and

(4) At the time of final bond release, at least eighty
(80) percent of all trees and shrubs used to determine
revegetation success must have been in place for at least sixty
{60) percent of the applicable minimum periocd of responsibility.
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38-2-10 Prime Farmlands.

10.1. Identification of Prime Farmlands.

(a) Each permit application shall include the results of a
recconnaissance inspection tc determine whether or not all or part
of the perfit area is prime farmland. All or any part cof a
proposed permit area may be designated by the Commissioner as
prime farmland on the basis of a reconnalssance inspection, soil
surveys, and other regquired information submitted as part of a
permit application. For the purposes of this section, said
surveys shall mean suxveys developed in accordance with standards
of the Natiocnal Cooperative Soil sSurvey which includes the
procedures set forth iIn the U. 8. Department of Agriculture
Handbecok 436 (Soil Taxonomy; and 18 (Scil Survey).

{b) The requirements for said surveys may be waived by the
Commissioner if the applicant can demonstrate that a basis exists
for making a negative determination of prime farmliand.

10.2. Negative Determination cof Prime Farmland.

(a) Land within the proposed permit area shall not be
considered as prime farmland where the applicant can demenstrate
one cor mere of the follewing situations:

(1) No land within the proposed permit boundaries have
been historically used for cropland. For purposes of prime
farmland determinations, historically used for cropland means:

{(A) Lands that have bkeen used for cropland for
any five (8) years cr more out of the ten (10) vears immediately
preceding the acguisition, including purchase, lease, or option,
cf the land for the purpose of conducting or allowing through
resale, lease or copticn the conduct of surface coal mining and
reclamation operations;

(B) Lands that the Commissioner determines, on
the basis of additional cropland history of the surrounding lands
and the lands under consideration, that the permit area is
clearly cropland but falls outside the specific five (5) years In
ten (10) criterion, in which case the regulaticns for prime
farmland may pe applied to include more years to cropland history
only to increase the prime farmland acreage to be preserved; or

(C) Lands that would likely have been used as

cropland for any five (5) out of the last ten (10) years,
immediately preceding such acguisition but for the same fact of
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ownership or contrel of the land unrelated to the productivity of
the land. :

(2) The slope of all land within the permit area is
ten percent (10%) or greater;

{3) Other factors exist, such as a very rocky surface,
or the land is frequently flooded during the spring or fall
season more often than conce In two (2) years, which clearly
places all land within the area outside the purview of prime
farmland; or '

{4) A written determination based on scil surveys and
other sclentific findings made by a gqualified person other than
the applicant that land within the proposed mining area does not
meet the requirements for prime farmlands. The scil survey shall
be of the detail used by the U. &. 80il Conservation Service for
operational conservation planning and shall contain at a minimum
a description of soil mapping units, pH, soil horizon depnths and
soil densities.

10.3. ZPlan for Restoration of Prime Farmland.

(a} The applicant shall propose a plan for the mining and
restoration ¢f any prime farmland within the proposed permit
area. This plan shall be made a part of the permit application
and shall be the basis for determining the technological
capability of the applicant to restore prime farmlands. The plan
shall include:

(1) & scil survey cf the coriginal undisturbed soil
profile showing the depth and thickness of each of the soil
horizons that collectively constitute the root zone, The soil
survey shall be of the detail used by the U. S$. Scil Conservation
Service for operaticnal conservation planning and shall contain,
at a minimum, a description of so0il mapping units, pH, soil
density, and the depth and thickness ¢f each scil horizon:

({2) The preposed types of equipment and methodology to
be used for removal, storage, and replacement of the soil in
accordance with Subsection 10.4 of this section;

(3) The location of areas to be used for the separate
stockpiling cof the scil horizens and plans for soil stabilizaticen
before redistribution;

(4) The use of topsoil substitutes may be approved by
the Commissioner on the basis of scientific information provided -

114




Title 38 '
CSR 2
Section 10

by the applicant that the substitute material is suitable for the
propesed postmining land use. Such information shall be made a
part of the permit application;

{3y Plans for seeding and/or planting the regraded
area and the conservation practices proposed to control erosion
and sedimentation during the first twelve (12) months after
regrading is completed;

(8) Scientific data from ccmparable areas that
demonstrate that the applicant will achieve, within a reasonable
period of time, eguivalent or higher levels of yield after mining
as existed before mining; and

(7) Information regarding productivity prior to
mining, including the average yield of food, £fiber, forage or
wood products cbtained under a high level of management.

10.4. 8Special Reguirements.

(a) For all propocsed mining operations on prime farmlands,
the applicant shall meet the fcllowing special requirements:

(1) All scil horizons toc be used in the reconstruction
of the soil shall be removed and steockpiled before drilling,
blasting, or mining. Where removal of soil horizons result in
erosion that may cause air and water pollution, the application
shall specify methods or treatment to control erosion ¢of exposed
cverburden. The applicaticn shall describe procedures to be used
o

{A) Remove separately the entire A horizon or
other suitable so0il materials which will be used to c¢reate a
final soil having a greater productive capacity than that which
existed pricor to mining. Such operations will be carried out in
a manner that prevents mixing or contamination with other
material before replacement;

(B) Remove separately the B horizon of the
natural soll.cr a combination ¢of B horizon and underlying C
horizon or other suitable soil material that will create a
reconstructed root zone of greater productive capacity than that
which existed pricr to mining. Such operations shall be carried
out in a manner that prevents mixing or contamination with other
material; and .

(C) Remove separately the underlying C horizons
or other strata, c¢cr a combination of such horizons or other
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strata to be used instead of the B horizon that are of greater
thickness and that can be shown to be more favorable for plant
grewth than the B herizon, and that when replaced will create in
the reconstructed scil a final rcot zone of greater depth and
gquality to that which existed in the natural soil.

(b) If stockpiling of soil horizons is necessary, the A
horizon and B horizon shall be stored separately from each other.
The stockpiles shall be sited within the permit area at a
suitable location where they will not be disturbed or exposed to
excessive erosion by water or wind before the stockpiled horizons
can be redistributed on the regraded surface. Stockpiles in
place for more than thirty (30) days shall be protected from
erosicn.

(¢) So¢oil Replacement.

(1) Solil reconstruction specifications established by
the U. S. Soil Conservation Service shall be based upon the
standards of the National Cooperative Soil Survey and shall
include, as a minimum, physical and chemical characteristics of
reconstructed soils and soll descriptions containing scil-horizon
depths, soil densities, scil pH, and other specifications such
that constructed scils will have the capability of achieving
levels of yield equal to, or higher than, those of nonmined prime
farmland in the surrounding area.

{(2) The minimum depth of s0il and substitute soil
naterial to be reconstructed shall be forty-eight (48) inches, or
a lesser depth egual tc the depth to a subsurface horizon in the
natural scoil that inhibits or prevents root penetration , or a
greater depth i1f determined necessary tc restore the original
scil productivity capacity. Soil heorizons shall be considered as
inhibiting or preventing root penetration if their physical or
chemical propeérties or water-supplying capacities cause them to
restrict or prevent penetration by roots of plants common to the
vicinity of the permit area and if these properties or capacities
have little or no beneficial effect on soil productive capacity.

{3} The operator shall replace and regrade the soil
horizeons or other root-zcne material with proper compaction and
uniform depth.

(4) The operator shall replace the B horizen, C
horizon, or other approved substitute material to the thickness
needed to meet the regquirements ¢f subparagraph (2) cof paragraph
{c) of this subsection.

116




Title 38
CSR 2
Section 10

(5) The operator shall replace the topscil or other
approved substitute materials as the final surface soll layer.
This surface scoil layer shall egual or exceed the thickness of
the original surface soil layer, as determined by the soil
survey. :

(¢) Apply nutrients and scil amencdments as needed to
establish quick vegetative growth.

{e) In those areas where the B or C herizons were not
removed but may have been compacted cr cotherwise damaged during
the mining operation, the operator shall engage I1n deep tilling
or cther appropriate means to restore premining capabilities.

10.5. Revegetation. Each person who conducts surface coal
mining and reclamation cperations on prime farmland shall meet
the following revegetation regquirements during reclamation:

(a) Following so0il replacement, the operator shall
estabklish a vegetative cover of the type and in the manner set
forth in the appreoved permit. Seeding and/er planting shall be
accomplished during the next pericd for favorable planting
conditions. Sultable mulch and other soil stabilizing practices
shall be used on all areas; and

(b) Within the time pericd specified in the permit, but not
more than ten (10) years after completion of backfilling and
rough grading, any portion of the permit area which is prime
farmland must be used for crops. The crops may be grown in
rotation with hay or pasture crops. The Commissiconer may approve
the use of perennial plants for hay where this is a common lcng
term use of prime farmland scils in the surrcunding area.

10.6 Revegetation and Restcoration of Scil Productivity.

(a) Following prime farmland secil replacement, the soil
surface shall be stabilized with a vegetative cover or cther
means that effectively controls scil leoss by wind and water
ercsion.

{k) Prime farmland soil productivity shall be restored in
accordance with the following provisicns:

{1) Measurement of soil productivity ghall be

initiated within ten (10) vears after completion of soil
replacement. C -
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(2) Soil productivity shall be measured on a
representative sample or cn all of the mined and reclaimed prime
farmland area using the reference crop determined under paragraph
(b)(6) of this subsecticn. A statistically valid sampling
technigue at a ninety (90) percent or greater statistical
confidence level shall be used as set forth in the Handbook and
in consultation with the U. S. Soil Conservation Service.

(3) The measurement period for determining average _
annual crop production (yield) shall be a minimum cf three (3)
crop years prior to release of the performance bond.

(4 The level of management applied during the
measurement period shall be the same as the level ¢f management
nsed on nonmined prime farmland in the surrcunding area.

(5} Restcration of scil productivity shall be
considered achieved when the average yvield during the measurement
pericd eguals or exceeds the average yield of the reference crop
established for the same period for nonmined scils of the same or
similar texture cr slope phase of the scil series in the
surrcunding area under eguivalent management practices.

(6) The reference crop on which restoration of soil
productivity is proven shall be selected from the crops most
commonly produced on the surrcunding prime farmland. Where row
crops are the dominant crops grown on prime farmland in the area,
the row crop regquiring the greatest rooting depth shall be chosen
as one of the reference crops.

{7) Reference crop vields for a given crop season are
toc be determined from:

{A) The current vield records of representative
local farms in the surrounding area, with ccncurrence by the U.
S. Soil Conservation Service; cor

{B)Y The average county vields recognized by the
U. 8. Department of Agriculture, which have been adjusted by the
U. 8. S¢il Conservation Service for local vield variation within
the county that is associated with differences between nonmined
prime farmland soll and all other scils that produce the
reference crop.

(8) Under either procedure in paragraph (b)(7) of this

subsection, the average reference crop yvield may be adijusted,
with the concurrence ¢f the U. 8. Soil Conservation Service, for:
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{(A) Disease, pesti, and weather-induced seasonal
variations; or

{B) Differences in specific management practices
where the overall management practices of the crops being
compared are equivalent.
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38§-2-11 Insurance and Bonding.

11.1 Insurance.

(a) The applicant shall provide liakility insurance fcr
each surface mining and reclamation operation and maintain such
insurance throughout the life-of-the-permitliability period
necessary tc¢ complete all reclamation obligations in the
following minimum amounts:

(1) For beodily injury 3300,000 for each occurrence and
$500,000 aggregate.

{2) For property damage $300,000 for each occurrence
and $300,00C aggregate with no exclusions for landslides or water
less. ’

(b} A statement shall be affixed to each certificate of
insurance affirming that the insurer will promptly nctify the
Commissioner of any substantive change in policy including
cancellaticns, termination, or failure to renew.

(c) Insurance coverage for blasting damage may be
terminated prior to final bond release but not before blasting
activities have ceased provided that full amount of liability
coverage shall continue as required by the Act and these
regulatiocns. T

11.2 Performance Bonds. Prior to issuance of a permit and
Prior tec initiation of surface mining operations, the cperatoer
shall provide a performance bond in accordance with Section 11 of
the Act and in accordance with this sectiocon.

(a) All performance bonds shall provide a mechanism for a
bank or surety company to give prompt notice to the Commissioner
and the permittee of any action filed alleging the insolvency or
bankruptcy of the surety company, the bank, or the permittee; or
alleging any violations which would result in suspensicn or
revocation of the surety's license or bank's charter to do
business.

(b) Upon incapacity cf the bank or surety company by reason
of bankruptcy, insclvency, or suspensicn or revocation of a
charter or license, the permititee shall be deemed to be without
bond coverage and shall promptly notify the Commissioner.

(c) The Commissioner, upcn notification received in
accordance with the procedures of paragraph {a) of this
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subsection, or from the permittee shall in writing notify the
operator who is without beond coverage and specify a reascnable
period not to exceed ninety (90) days to replace bond coverage.
If an adeguate bond is not posted by the end of the period
allowed, the operator shall cease mining operations and shall
immediately begin to conduct the reclamation operations in
accordance with the approved reclamaticn plan. Mining operations
shall not resume until the Commissicner has determined that an
acceptable bhond has been posted.

{d) The Commissioner shall issue a notice of wviolation
against any operator who is without bond coverage. The notice
shall specify a reasocnable period to replace bond coverage not to
exceed ninety (S0) days. During this pericd the Commissicner
shall conduct weekly inspections fto ensure continuing compliance
with permit reguirements, the regulations and the Act. Such
notice of . wviolation, 1if abated within the period allowed, shall
not be counted as a notice of violation for purposes of civil or -
criminal penalties determining a "pattern of willful viclations"
and need not be reported as a past violation in permit
applications. If such & notice of violation is not abkated in
accordance with the schedule, a cdessation order shall be issued,
at which time the operaztor shall initiate and complete as
contemperanecusly as possible total reclemation of the area.

11.3 Surety Bonds.

(&) The surety shall be subject to the fecllowing
conditions:

(1) A surety bond shall be executed by the operator
and a corporate surety licensed to do business in the State of
West Virginlia.

(2) Surety bonds shall be noncancelable during their
term except that surety bond coverage may be adjusted in
accordance with the provisions of subsaction 12.3 of these
regulations. The Commissioner shall advise the surety within
thirty (30) days after the receipt of a request for bond
adjustment whether the bond may be adjusted.

11.4 Collateral bonds.

(a) Except for letters of credit, collateral bonds shall be
subject to the following conditions:
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{1) The Commissioner shall cbtain possession of and
keep in custody all collateral deposited by the applicant, until
authorized for release or replacement;

(2) The Commissioner shall value collateral at their
current market value, not face value;

(3) The Commissioner shall require that certificates
of deposit be assigned to the Department of Energy, in writing,
and reflect this assignment upon the books of the bank issuing
such certificates; '

{4}y The Commissicner shall not accept an individual
certificate for a dencomination in excess of maximum insurable
amount as determined by F.D.I.C. and F.5.L.I1.C.;

(5) The Commissioner shall require the banks issuing
these certificates to waive all rights o¢f setoff or liens which
it has or might have against those certificates;

(6) The Commissioner shall only accept certificates of
deposit in a bank in this state;

{7) The Commissioner shall regulre the applicant o
deposit sufficient amocunts of certificates of deposit, to assure
that he will be able to ligquidate those certificates prior to
maturity, upcon forfeiture, for the amount of the bond required;

(8) Real property posted as a ccllateral bond shall
meat the following conditions:

{A) The applicant shall grant the Department of
Energy a first mortgage, first deed of trust, or perfected first-
lien security interest 1n real property with a right to sell or
otherwise dispose of the property in the event of forfeiture,

(B) In orxder for the Commissioner to evaluate the
adequacy of the real property offered to satisfy collateral
reguirements, the applicant shall submit a schedule of the real
property which shall be mortgaged or pledged to secure the
obligations under the indemnity agreement. The list shall
include:

(i) A description of the property;

) (1i) The fair market value as determined by
an independent appraisal conducted by a certified appraiser; and
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{iiiy Proccf of possession and title to the
real property. - ' :

(C) The property may include land which is part
of the permit area; however, land pledged as collateral for a
bond under this section shall not be disturbed under any permit
while it is serving as security.

() Wheole Life insurance policies posted as a
collateral bond shall meet the following conditions:

(A} The corporation, partnership, or sole
proprietorship applying for the permit shall own the said policy;

(By The Commissicner shall obtain possession of
and keep in custody all policies assigned by the applicant, until
authorized for release or replacement;

(C) The Commissioner shall, at a minimum, value
this collateral at Net Cash Surrender Value so as to ensure that
such policies less all penalties and administrative expenses
incurred at the time of redemption shall egual or exceed the
amounts of the bond regquired tc be posted;

(D) The Net Cash Surrender value of the Whele
Life insurance policy shall not exceed $30G0,000.00;

(E) The Commissicner shall accept only Whole Life.
policies which are not interest sensitive and have a guaranteed
rate cof interest;

(F) The Commissicner shall reguire that Whole
Life policies be assigned to the Department of Energy, in
writing, and reflect this assignment upon the books of the
company issuing such pelicies and be recorded by the applicant as
required by the Commissioner;

(G Upon and during the assignment, such policies
shall bear no liens, loans or encumbrances, and none shall become
effective without the prior written ccnsent of the Commissioner,
with the exception ¢f allowing future dividends distributed to
such peclicies to offset annual premiums, so long as the Net Cash
Surrender Value meets or exceeds the amounts of the bond
regquired; and

(EYy The Commissicner shall only accept those

policies issued by companies licensed to conduct business in the
State of West Virginia. Furthermcre, such ccmpanlies shall be
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member insurers of the West Virginia Life and Health Insurance
Guaranty Association and have an independent financial rating by
A. M. Best Company of A+ (Superior), Zaa by Moody's Investor
Service, or the egquivalent.

(10) Persons with an interest in collateral posted as a
bond, and who desire notification of actions pursuant toc the
bond, shall reguest the notification in writing to the
Commissioner at the time collateral is offered.

(b) Letters of credit shall be subject to the following
conditicns:

(1) The letter may only be issued by a bank organized
or authorized to do business in the State of West Virginia;

{2) Letters of credit shall be irrevocable during
their terms. The Commissioner may approve the use of letters of
credit as security in accordance with a schedule apprcved with
the permit. Any bank issuing a letter of credit for the purposes
cf this paragraph shall notify the Commissicner in writing at
least ninety {90) days pricr tc the maturity date of such letter
of credit or the expiration of the letter of credit agreement. -
Letters of credit utilized as securities in areas regquiring
continuous bond coverage shall be forfeited and collected by the
Office of Attorney General, if not replaced by other suitabkle
evidence of financial responsibility at least thirty (30) days
before the expiration date of the letter of credit agreement;

{(3) The letter must be pavable ¢ the Department of
Energy in part cr in full upon demand and receipt from the
Commissioner of a notice cof forfeiture;

{4) The Cocmmissioner shall not accept a letter of
credit in excess of ten percent (10%) of the bank's capital
surplus account as shown on a balance sheet certified by a
Certified Public Accountant;

(5) The Commissioner shall not accept letters of
credit from a bank for any perscn, cn all permits held by that
person, in excess cf three times the company's maximum single
obligation as provided by State law;

(6) The Commissicner shall provide in the indemnity

agreement that the amount shall be confessed to judgment upon
forfeiture; and '
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(7) The bond shall provide that:

(A) The bank will give prompt notlice to the
permittee and the Commissicner of any notice received cr action
filed alleging the insolvency or bankruptcy of the bank, or
alleging any violations of regulatory regquirements which could
result in suspension or revecation of the bank's charter of
iicense to do business;

(B) In the event the bank becomes unable to
fulfill its obligations under the letter of credit for any
reason, notice shall be given immediately tc the permittee and
the Commissioner; and

{C) TUpon the incapacity of a bank by reason of
bankruptcy, insolvency or suspension or revecation cf its charter
or license, the permittee shall be deemed to be without bond
coverage in violation of secticn 11 6f the Act. The Commissioner
shall issue a notice of violaticn against any operator who 1s
without bond coverage. The notice shall specify a reasonable
period to replace bond coverage, not to exceed ninetly (90) days.
During this period the Commissicner shall conduct weekly ,
inspections tc ensure continuing compliance with cother permit
requirements, the regulatory program and the Code cf West
Virginia. Such notice of viclaticn, if abated within the pericd
allowed, shall not be counted as a notice of violation for )
purpeses of determining a "pattern of willful wviclatlions” and
need not be reported as a past violation in permit applications.
If such a notice of violation is not akated in accordance with
the schedule, a cessation order shall be issued, at which time
the operator shall begin and complete, as contempeoraneously as
possible, total reclamaticn of the area.

{8) Persons with an interest in letters of credit
posted as a bond, and who desire notification of acticns pursuant
to the bond, shall request the notification in writing to the
Commissioner at the time collateral is offered.

(c) The estimated bond value of all collateral posted as
bond assurance under paragraph (a) and (b)) of this subsection
shall be subject to a margin which is a ratio of beond value to
market value as determined by the Commissioner. This margin
shall reflect legal and liguidation fees, as well as value
depreciation, marketability and fluctuaticns which might affect
the net cash availakle to the Commissioner in performing
reclamation. The beond value cof collateral may be evaluated at
any time, but shall be evaluated as part of permit renewal and if
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necessary the bond value increased or decreased. In no case
shall the bond value exceed the market wvalue.

11.5 Escreow Bonding.

(a) The Commissioner may authorize the operator to
supplement a bonding program through the establishment of an
escrow account deposited in one or more federally insured
accounts payvable on demand only to the Commissioner or deposited
with the Commissioner directly. Contributions to the account may
be based on acres affected or tons of coal produced or any other
rate approved by the Commissicner. In all cases, the total bond
including the escrow amount, as determined by the Commissioner in
the bonding schedule, shall net be less than the amocunt regulired
under Section 11 of the act. -

(b) Escrow funds deposited in federally insured accounts
shall not exceed the maximum Insured amount under applicable
Federal insurance programs such as by F.D.I.C. cr F.S.L.I.C.

{c) Interest paid on an escrow account shall be retained in
the escrow account and applied to the bond value of the escrow
account unless the Commissioner has approved that the interest be
paid to the operator. In order to gqualify for interest pavment,
the operator shall request such acticn in writing during the
permit application process.

(d) Certificates of deposit may be substltuted for escrow
accounts upon approval ©f the Commissioner.

11.6 Self-Bonding.

(a) Definitions. For the purposes ¢f this subsection only:

(1) Current assets means cash or other assets or
resources which are reasonably expected to be converted to cash
or sold or consumed within one (1) year or within the normal
operating cycle of the business.

(2} Current liabilities means obligations which are
reasonably expected tc be paid or liguidated within one (1) vear
or within the normal cperating cycle of the business.

{(3) Flxed assets means plants and eguipment, but does
not include land or cocal in place.

126




Title 38 . oo
CSR 2
Section 11

(4) Liabilities means cobligations to transfer assets
or provide services to other entities in the future as a result
of past transactions.

(3) Net worth means total assets minus total
liabilities and is equivalent to owners egquity.

{6) Parent corpcration means corporation which owns or
contrels the applicant.

{(7) Tangible net worth means net worth minus
intangibles such as goodwill and rights teo patents or royalties.

{b) The Commissioner may accept a self-bend from an
applicant for a permit if all of the following ccnditions are met
by the applicant or its parent corporation guarantor:

(1) The applicant designates a suitable agent to
receive service of process in the State where the proposed
surface ccal mining operation is to be conducted.

(2) The applicant has been in continuous operatiocn as
a business entity for a period of nct less than five (5) years.
Centinucus operation shall mean that business was conducted over
a period of five (5) years immediately preceding the time of
application.

(A) The Commissicner may allow a joint venture or
syndicate with less than five years of continucus operation to
gualify under this requirement, if each member of the joint
venture or syndlcate has been in continuous operaticn for at
least five (5) years immediately preceding the time of
application.

(B) When calculating the period of continuous
operation, the Commissioner may exclude past periods of =
interruption to the operation of the business entity that were
beyond the applicant’'s control and that do not affect the
applicant's likeljihood of remaining in business during the
propcsed surface cocal mining and reclamation operations.

(3) The applicant submits financial information in
sufficient detaill te show that the applicant meets one of the
foellowing criteria:

(A) The applicant has a current rating for its

most recent bond issuance of "A" or higher as issued by either.
Moody's Investor Service or Standard and Pocr's Corperation:
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{B) The applicant has a tangible net worth cf at
least ten (10) million deollars, a ratio of teotal liabilities to
net worth of 2.5 times or less, and a ratio of current assets to
current liabilities of 1.2 times or greater; cor

(C) The applicant's fixed assets in the United
State total at least twenty (20) million dollars, and the
applicant has a ratio of total liabilities to net worth of 2.5
times or less, and a ratic ¢of current assets to current
liagbilities of 1.2 times or greater.

{4) The applicant submits:

(A) Financial statements for the most recently
completed fiscal year accompanied by a report prerpared by an
independent certified public accountant in ceonformity with
generally accepted accounting principles and containing the
accountant's audit cpinion or review opinicn of the financial
statements with no adverse opinion;

(B} Unaudited financial statements for completed
quarters in the current fiscal year; and

{C) Additional unaudlited information as reguested
by the Commissioner.

{c) The Commissioner may accept a written guarantee for an
applicant's self-bond from a parent corpcraticn guarantor, if the
guarantcer meets the conditions of subparagraphs (1) through (4)
of paragraph (b) of this subsection as if it were the applicant.
Such a written guarantee shall be referred to as a "corporate
guarantee”". The terms of the corporate guarantee shall prcvide
for the following: ) ‘

(1) Tf the applicant falls to complete the reclamation
plan, the guarantor shall do so or the guarantor shall be liable
under the indemnity agreement to provide funds to the
Commissioner sufficient to complete the reclamation plan, but not
to exceed the bond amcunt.

(2) The corporate guarantee shall remain in force
unless the guarantor sends notice of cancellation by certified
mail to the applicant and to the Commissioner at least ninety
{80) days in advance c¢f the cancellation date, and the
Commissioner accepts the cancellation.

(3) The cancellation may be accepted by the
Commissioner if the applicant obtains suitable replacement bond
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before the cancellation date or if the lands for which the self- _
bond, or portion thereof, was accepted have not been disturbed.

(d) For the Commissioner to accept an applicant's self-
bond, the total amount c¢f the outstanding and proposed self-bonds
of the applicant for surface coal mining and reclamaticn
operations shall not exceed twenty-five (23) percent of the
applicant’'s tangible net worth in the United States. For the
Commissioner to accept a corperate guarantee, the total amount of
the parent corporation guarantor's present and proposed self-
bonds and guaranteed self-bonds for surface ccal mining and
reclamation operaticns shall not exceed twenty-five (25) percent
of the guarantor's tangible net worth in the United States.

(e) If the Commissioner accepts an applicant's self-bond,
an indemnity agreement shall be submitted subject to the
following reguirements:

(1) The indemnity agreement shall be executed by all
persons and parties who are to be bound by it, including the
parent corporatlon guarantor, and shall bind each jointly and
severally.

(2) The indemnity agreement shall ke accompanied by an
affidavit certifying that the agreement is wvalid under all
applicable State and Federal laws.

{3) Corpeorations applying for a self-bond or. parent
corporations guaranteeing a subsidiary's self-bond shall submit
an indemnity agreement signed by two (2) corporate officers who
are authorized to bind the corporation. A copy of such
autherization shall be provided tc the Commissicner. The
guarantor shall provide a copy of the corporate authorization
demonstrating that the corporaticn may guarantee the self-bond
and execute the indemnity agreement.

{(4) If the applicant is a partnership, Jjoint venture
oxr syndicate, the agreement shall bind each partner or party who
has 2 beneficial interest, dlrectly or indirectliy, in the
applicant.

{3) Pursuant to subsection (b) ¢f Secticon 17 of the
Act, the applicant or parent ccrporation guarantor shall be
required to complete the approved reclamation plan for the lands
in default or to pay to the Commissioner an amount necessary to
complete the approved reclamation plan, not to exceed the bond
amount. If permitted under State law, the indemnity agreement
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when under forfeiture shall operate as a judgment against those
parties liable under the indemnity agreement.

(f) The Commissioner may require self-bonded applicants and
parent guarantors to submit an update of the information required
under subparagraphs (3) and (4) of paragraphs (b) of this
subsection within ninety (90) days after the close of each fiscal
vear following the issuance of the self-bond or corporate
guarantese,

(gq) If at any time during the period when a self-bond is
posted, the financial conditions of the applicant or the parent
corperation guarantor change so that the criteria of subparagraph
(3) paragraph (k) and paragraph (d) of this subsection are not
satisfied, the permittee shall notify the Commissicner
immediately and shall within ninety (%0} days post an alternate
form cf bond in the same amcunt as the self-bond.

(h) The Commissioner shall issue a notice of violation
against any operator who is without bond coverage. The notice
shall specilfy a reasonablée period to replace bond coverage not to
exceed ninety (80) days. During this period the Commissioner
shall conduct weekly inspections to ensure continuing compliance
with permit reguirements, the regulations, and the Act. Such
notice of violation, if ebated within the periocd allowed, shall
not be counted as a notice of violation fcr purposes of civil or
criminal penalties determining a "pattern of willful wviolaticns™
and need not be reported as & past violaticon in permit
applications. 1If such a notice of violation is not abated in
accordance with the schedule, a cessation order shall be issued,
at which time the operatecr shall initiate and ccmplets as
contemporaneously as possible total reclamation cf the area.

11.7 Combined Suretv/Escrow Bonding.

{a) The Commissioner may accept a combined surety/escrow
bonding sc¢hedule provided that:

(1) A surety bond pavable to the Commissioner is
poested in the amount determined under Section 11 of the Act for
reclamation c¢f each successive increment; and

(2) An interest-bearing escrow account, pavable to the
Commissioner with a predetermined deposit amcount and frequency,
is established. - : :

(b) Cecnditicns of the ccocmbined surety/escrow bonding method
shall be as follows: N

130



Title 38 . L
CSR 2
Section 11

(1) Surety bond:

{A} The term of the surety bond shall be not less
than two (2) years.

(B) The amcunt of the surety bond shall always be
sufficient to cover the difference between the escrow balance and
the total reclamation cost.

(C) The surety bond may be reduced in amount, but
the liability remaining shall depend on the escrow-deposit rate
which shall be subject to the reguirements of Subsections 11.4
and 11.5 of this section.

(D) The surety bond shall be noncancelable by the
surety during the bond term.

(EY Surety bond coverags may be released by the
Commissioner without applying the bond-release criteria of the
Act and Section 12 of these regulations, at any time during the
bond term, provided provisions of subparagraph (2) (E) of
paragraph (b) of this subsection are met or are in accordance
with the provisions of bond replacement under Subsection 12.1 of
this section.

(F} The surety bond is subject to the conditions
of bend ferfeiture including noncompliance with the escrow-
account provisions of subparagraph (2) paragraph (b) of this
subsection.

{(2) Escrow account:

(A) The terms and conditions of the escrow
account shall be developed jointly by the operator, surety and
Commissioner. For the purposes of this section, the development
©of the escrow account shall he based on a production basis in an
amount not less than that required to make the escrow account
equal to or greater than the bond requirement within the term of
the surety bond as agreed on jointly by the operator, the surety
and the Commissioner. Depcsits to the escrow account by the
operator shall be made monthly and so reported to the
Commissioner. Failure to make deposits on schedule shall be just
cause for action by the Commissioner.

(B) A certified escrow-account balance statement
shall be provided guarterly to the surety and the Commissioner.
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{C} Provisions cf the escrow account shall be in
accordance with Subsecticn 11.4 of this section.

(D) The escrow account shall be subject to bond- —
forfeiture.

(E) The escrow-account balance shall equal the
initial bond amount, plus any adjustments reguired by paragraph
(b)(2)Y(A), of this subsection one hundred twenty (120) days prior
to surety-bond termination, unless the total bond amocunt required
has been previously reduced. through the bond-release procedures.

(c) Provisions of the Act and Section 12 of these
regulations may be applied to both surety and escrow-bond
coverage during the bond term.

(d) The surety-escrow combination may be repeated
successively or amended during the term by replacing the escrow
account with a surety bond, and reestablishing the escrow terms
and deposit rate, subject to Commissiconer approval.

11.8 Incremental Bonding.

(a) When the applicant elects t¢ bond in increments as
specified in subsection (a), Section 11, cof the Act, the
following conditions shall apply:

(1) A cumulative bond schedule shall be submitted
listing the areas covered by the initial bond and for the
addition of other acreage as it is affected. The amount of bond
required to cbhtain a permit shall inciude the full reclamation
cost of the initial area being affected;

{2) When the applicant elects to "incremenit™ the
amount of the perfermance bond during the term of the permit, he
shall identify the initial and successive incremental disturbed
areas which shall be indicated on the proposal map and made part
of the permit application and shall specify the proportion of the
total bond amount reguired for the term of the permit which will .
be filed prior to commencing operations on each incremental area.
The scheduled amount of each performance bond increment shall be
filed in the sequence approved in the permit, and shall be filed
with the Commissioner at least thirty (30) days prior to the
commencement of surface ccal mining and reclamation operations in
the next incremental area; and
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(3) The amount, duration, fcrm, conditions and terms
cf the performance bond shall conform tc Subsections 11.2 through
11.7 of this section.

11.9 Period of Liability. The Cocmmissioner may approve
selective husbandry practices, excluding augmented seeding,
fertilization or irrigation, without extending the period of bond
liability if the permittee can demonstrate that discontinuance of
such measures after the liability period expires will not reduce
the probabllity of permanent revegetation success.

Approved husbandry practices shall be limited f¢ pest and
vermin control, pruning and any reseeding and/or transplanting
specifically necessitated by such actions, but shall be ncrmal
conservation practices within the region for unmined lands having
land uses similar to the approved postmining land use of the area
covered by the bond.
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38-2-12. Replacement, Release, and Forfeiture of Bonds.

12.1 Replacement of Bonds.

(a) The Commissioner may approve the replacement of
existing bonds with cother eguivalent bonds.

(p) Existing performance bonds shall not be released until
the permittee has submitted, and the Commissioner has approved,
acceptable replacement performance bonds. Replacement of a
performance bond pursuant to this section shall not constitute a
release of bond.

12.2 Requirement to Release Performance Bconds.

{a) In additicn to the requirements of Section 23 of the
Act, the following bond release procedures shall be observed:

(1) The permittee may file an applicaticn with the
Commissioner for the release of all or part of a performance
bond. Applications may be filed enly at times or during seasons
established by the Commissioner which allow proper evaluaticn of
the completed reclamaticn operations.

(2} A certification of publicaticn of the
advertisement shall be made a part of any bond release
application file. 1In addition to the regquirement of Section 23
of the Act, the advertisement shall indicate the name of the
permittee, the type of bond filed, the address of the nearest
regional office of the Department of Energy teo which written
comments or requests for public hearings and informal conferences
on the specific bond release may be submitted, and the closing
date for receipt of comments or reguests, In additicn, as part
of any bond release application, the applicant shall submit
coples of letters which have been sent to adjoining property
owners, local governmental bodies, planning agencies, sewage and
‘water treatment authorities, and water companies in the locality

in which the surface coal mining and reclamation operation took
place, notifying them of the intenticn to seek release from the
bond. : . :

(b} Inspection by regulatory authority.
(1} Upon receipt of the beond release application, the
Commissioner shall, within thirzty (30) days, or as soon

thereafter as weather conditions permit, conduct an inspection
and evaluation of the reclamation work inveolved. The surface
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owner, agent, or lessee shall be given notice of such inspection
and may participate in making the bond release inspection.

(2) Within sixty (%0) days from the £filing of the bond
release application, if no public¢ hearing is held, or within
thirty (30) davs after a public hearing or informal conference
has been held, the Commissicner shall notify in writing the
permittee, the surety or other persons with an interest in bond
collateral who have reguested notification, and the perscns who
either filed objections in writing or objectors who were a party
to the hearing proceedings, if any, of his decision to release or
not to release all or part of the performance bondg.

(c) The Commissicner may release all or part of the bond if
no violations exist relative to the permitted site, and if
reclamation covered by the bond or portion thereof has been
accemplished in accordance with the following schedules:

(1) After the operatoer cempletes the back-filling,
regrading (which may iInclude the replacement of topsoil) and
drainage contreol of a bonded area in accordance with the Act,
these rules and regulations, and the terms and conditions of the
permit teo include the provisions of subsection 14.5 of these
regulaticns, Phase I reclamation shall be considered complete,
and sixty (60) percent of the bond or cecllateral for the
applicable area may be released.

(2) After revegetation has been established on the
regraded mined lands in accordance with the approved reclamaticn
plan to include the provisions of paragraph (d) of subsection
14.7 of these regulations as it relates to chemical treatment,
Phase II reclamation shall be considered complete and an
additicnal twenty-five (25) percent of the original bond amount
may ke released, prcovided that:

{A) Not less than two years after the last
augmented seeding, standards for revegetation success have been
met, - .

{(B) The lands are not contributing suspended
solids to stream flow or runoff outside the permit area in excess
of the requirements cf the Act, these rules and regulations, and
the terms and conditions of the permit.

(C) With respect to prime farmland, soil
productivity has been returned to the level of yield as required
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by the Act, these rules and regulations, and the terms and
conditions of the permit.

(D) The provisions of a plan approved by the
Commissioner for the sound future management of any permanent
impoundment by the permittee or landowner have peen implemented.

(EY The amcunt ¢f the remeining bond shall be
sufficient to cover the estimated cost of reestablishing
vegetation and drainage control structures.

{3} Upon successiul completion of the reclamation
regulrements of the Act, these rules and regulations, and the
terms and conditions of the permit, Phase III reclamation shall
be considered completed and the Commissioner may release the
remainder of the bond.

{(dy If the Commissioner disapproves the application for
release of the bond or portion thereocf, he shall notify the
permittee, the surety, and any perscn with an interest in
collateral, in writing, stating the reasons £for disapproval and
recommending corrective actions necessary to secure the release
and allowing an cpportunity for a public hearing.

(e) &Any person with a valid legal interest which might be
adversely affected by release of the bond, or the responsible
officer or head of any Federal, State, or local governmental
agency which has jurisdiction by law or special expertise with
respect tc any environmental, soclal, or.econcomic impact inveolved
in the operaticn or which is authorized to develop and enforce
environmental standards with respect to such operations, shall
have the right to file written objections to the proposed release
of bond with the Commission within thirty (30) days after the
last publication of the notice required by paragraph (a) (2),
subsection 12.2 of this section. If written cobjections are filed
and a hearing is reguested, the Commissioner shall inform all the
interested parties o¢f the time and place of the hearing, and
shall hcld a public hearing, or informal conference, within
thirty (30) days after receipt of the request for the hearing.
The date, time, and location of the public hearing, or informal
conference, shall be advertised by the Commissioner in a
newspaper of general clrculation in the locality for twec (2)
consecutive weeks. The public hearing, or informal conference,
shall be held in the locality ¢f the surface coal mining
operation from which bond release is sought.

(£) Without prejudice to the right of an objector or the
applicant, and when all parties agree, the Commissioner may hold
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an informal conference in lieu of a public hearing to resolve
such written cbkbjections. Unless waived by all parties, the
Commissioner .shall make a record of the informal conference which
shall be accessible to all parties. The Commissioner shall also
furnish all parties of the informal conference with written
findings based on the informal conference, and the reasons for
sald findings.

12.3 Bend Adjustments. Where the permittee demonstrates on
the basis of a sworn statement or progress map that a portion of
the permit area will remain undisturbed, the Commissioner may
release the amount of the bond correspending tc the number of
undisturbed acres, provided that a minimum of $10,000.00 bond
remains for the permit. Prior to approval of the reguest for
bond adjustment, the Commissioner shall notify the permittee, the
surety, and any person with a property interest in collateral who
has requested notificaticn, be notified of the requested
adjustment to the bond amcunt. The Commissioner shall provide
the permittee with an opportunity for an informal conference on
the adjustment. The provisions of this subsection are not
subject to the provisions of subsection 12.2.

12.4 Forfeiture of Bonds.

(a) If an operator refuses or ls unable to conduct
reclamation of an unabated violation, if the terms of the permit
are nct met, or if the cperator defaults on the conditions underx
which the bend was accepted, the Commissioner shall take the
following action to forfeit the bond:

(1) Send written notificaticn by certified mail,
return receipt requested, to the permittee and the surety on the
bond, if any, informing them of the decision to forfeit all or
part of the bond, including the reascns for the forfeiture and
the amount to be forfeited. The amount shall be kased on the
estimated total cost cf achieving the reclamation plan
reguirements; however, bond liability shall extend tc the entire
permit area. . .

{2) Advise the permittee and surety, if applicable, of
the conditieons under which forfeiture may be aveoided. Such
conditions may include, but are nct limited to:

(A) Agreement by the permittee or another party
to perform reclamation cperations in accordance with a compliance
schedule which meets the conditicns of the permit, the
reclamaticn plan, and the regulatory program and a demonstration
that such party has the ability to satisfy the conditions; or
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(B) The Commissioner may allow a surety to
complete the reclamation plan, or the portion ¢f the reclamation
plan applicable to the bended phase or increment, if the surety
can demonstrate an ability to complete the reclamation in
accordance with the approved reclamation plan. No surety
liability shall be released until successiul completion of all
reclamation under the terms of the permit including the
applicable periocd of liability.

(b) In the event forfeiture of the bond is required by this
gection, the Commissioner shall proceed te collect the forfeiture
amount as provided for .in Secticn 17(b) of the Act.

(¢) Where the bond is forfelited, the proceeds shall be used
by the Commissioner to accomplish the completicon of reclamation,
including the requirements of Section 23 of the Act and
Subsection 14.5 of these regulations governing water guality.

(d) Where the proceeds of bond forfelture used by the
Commissioner to complete reclamation are less than the actual
cost of reclamation:

(1) The permittee shall be liable for all reclamation
costs, and the Commissioner shall collect from the permittee all
costs in excess of the amount forfeited ; or

(2) In the event the Commissicner is unable to collect
the costs from the permittee, the Commissioner mayshall in a
timely manner but not later than one hundred eighty davs after
forfeiture of_the site-specific bond utilize monies in the
Special Reclamatlion Fund created by Subsection {(g), Section 11 of
the Act, to accoemplish the completion of reclamation, including
the requirements of Secticon 23 of the Act and Subsection 14.5 of
these regulations governing water quality.

(e) DNctwithstanding any other provisions of the Act and
these regulations, the effective date of those provisions of
paragraphs (c) and (d} of this subsecition relating to water
guality shall be December 15, 1989. )
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38-2-13. Requirements of a Notice of Intent to Prospect.

13.1. Notice of Intent to Prospect - Less than two hundred
fifty (250) tons. In addition to the reguirements of Section 7
of the Act, all prospecting operations shall be subject to the
requirements of this section.

(a) Application. The Notice of Intent shall be filed in
triplicate, in clasp-type binders, on forms prescribed by the
Commissioner, and shall contain the follewing information:

(1) The name, street address or route number, and
telephone number of the operator;

{(2) Indicate if the operator is a corporation,
partnership, or individual;

(3) The name, address, and telephone number of the
perscn who will have responsibility for conducting prospecting;

(4) The name and address of all owners of surface land
and mineral rights;

{5) The location of the operation (county, magisterial
district and nearest post office);

(€) The anticipated date of commencement and
completion cf operations;

(7) Indicate whether or not the operatcr or any
person, partnership, or corporaticn asscciated with the coperator
has on f£ile, or has ever had on file, in the State of West
Virginia a prospect permit and bond or an intent to prospect. IEf
so, list all prospect permits and Notices of Intent to Prospect,
together with an indication ©f their current reclamation status;

(8) The operator's source cf legal right tc enter. and
conduct ¢perations;

(9) The notarized signature ¢of.a principal officer of
the operator affixed tc a statement declaring that the
information contained in the Notice is true and correct to the
best of his knowledge;

{10) The name, address, and telephone number of the

applicant's representative who will have on-site responsibility
for conducting the cperation;
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(11) A narrative description of the proposed cperation
including an estimated timetable for conducting and completing
each phase of the operation to include reclamation;

(12) A description of hew the applicant will conduct
prospecting operations so as to protect habitats of unigue or
unusually high value for fish, wildlife, and other related
environmental values and crltlcal hebitats cf threatened or
endangered species identified pursuant to the Endangered Species
Act of 1573 (16 U.8.C. 1531 et seq); and

{13} A description of cultural or historical resources
listed or known to be eligible for listing cn the National
Register of historic places and all known archaeological sites
located within the propesed prospecting area.

(b} Reclamation Plan. A reclamation plan which includes
the following: ' _

(1) The method of prospecting:

(2) The method for contreoiling runoff and
sedimentaticn;

(3} The method of regrading;

{4) A plan for revegetatiocn;

{5) The method for sealing, casing or otherwise
managing prospecting holes, bore holes, wells or other exposed
underground openings created during the prosgpecting; and

{6) The method ¢f constructing and/cr utilizing roads.

(c) Maps. A map showing topographic features, streams,
bodies of water, manmade structures, utlility lines, etc.
equivalent to that of a United States geological survey
topographic guadrangle map (scale 1" = 2,000'). The following
additional informatlion shall also be shown:

(1) The surface and mineral cwners o¢of the tract{s) and
property lines within the area to be prospected, including
occupied dwellings not otherwise shown on the map;

{(2) The guadrangle title with a north arrow;

{3) Clearly indicate the name(s) of the receiving
stream(s);
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(4) Show by proper markings the approximate locatiocn
of the cropline(s) and name cf the seam({s}; and

(5) Show the area(s) to be disturbed and the
approximate location of excavations, trenches, drill holes,
proposed and existing roads, and list the number of disturbed
acres. -

13.2. Notice of Intent to Prospect - Greater than two
hundred fifty (250) Tons. Any person who intends to commercially
Use or sell coal extracted under this subsection for reasons
other than test purposes shall first obtain a surface mining
permit. If prospecting will remove more than 230 tons of coal,
the Notice of Intent to Prospect shall include, in addition to
the requirements cf Subsection 13.1 of this Section, the
following: -

(a) The applicant shall prepare a narrative discussion c¢f a
feasibility study for the site, including the specific reasons
for extraction of the amount ¢f tcnnage for which permission is
requested. The narrative shall be of sufficient detall to enable
the Commissioner to make a determinaticn that the proposed
extraction and sale of the coal is incidental to testing of the
ccal to determine if it is of a mineable and merchandiseable
gquality, o0 as to make it possible to conduct surface mining and
reclamation operaticons on the site for which a permit applicaticn
can be submitted at a later date. The narrative shall explain in
detail why other means of prospecting/exploration, such as core
drilling, involwving extracticn of less than 250 tons of coal, are
not adequate to determine the quality of the coal and the
feasibility of future surface mining and reclamation operations
on the site. Form, generic cr general statements by the
applicant ¢f a need for guality testing of more than 230 tons
shall not be adeguate grounds for the Commissioner's approval of
removal of greater than 230 tons. The narrative shall contain at
& minimum:

{1) A demonstraticn that the amount of ccal to be
removed under the notice of intent to prospect application 1s not
the total ressrve of coal but Is a random sampling ¢f a larger
reserve. -

(2) Demonstrates that the coal testing is necessary
for the development of a surface ccal mining and reclamation
operation for which a surface coal mining operation permit
application is to be submitted in the near future, and that the
proposed commercial use or sale of ccal extracted during
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prospecting coperaticns is sclely for the purpose of testing the
coal. ' - - 7

(3) A demonstraticn that the application is for
prospecting and is not surface mining or an "early start-up" for
a surface mining operation.

(4) A statement that reclamation will be completed
within three (3) months of initial disturbance of each site to be
disturbed under the notice cf intent to prospect.

(5) A description of any endangered or threatened
species identified within the prospecting area.

(6) The locaticn of cultural or historical rescources
listed or known to be eligible for listing on the National
Register of historic places and all known archaeological sites
located within the proposed prospecting area.

(7) Any other information reguired by the Commissioner
regarding known or unknown historic or archaeological rescurces.

(8) A narrative description of the methods and
equipment to be used to conduct prospecting and reclamation.

({b) The name of the cecmpany that will receive the tonnage
for test burning or other testing purposes and further identify
with specificity the precise tests that will be conducted on the
coal and the location of the test site. Furthermcre, the
applicant shall state that the testing proposed in the
application has already been agreed to by the applicant and the
company that will receive the coal.

{(c) The intended end user and/or agent or broker shall
provide a statement to be made a part of the application which
will set forth the specific reasons for the test, including why
the coal may be so different from the intended user's other coal
supplies as to require testing; the amount ©f coal necessary for
the test and why a lesser amcunt is not sufficient; and a
descripticn of the specific tests that will be conducted.

{d} A map which contains all information reguired in
Subsecticn 13.1 and-%3+4-0f this section and which additionally
shows the location of critical habitats of threatened or
endangered species.
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(e) A copy of a legal notice to be published in a newspaper
of general circulation 'in the county where prospecting will
occur. The ad shall contain the feollowing:

{1) The name and business address of the operator;

{2) The date the application was filed and the date of_
close of a public comment pericd which date shall net be less
than fifteen (15) days after the date of publication;

{3) The address of the ¢ffice of the Department of
Energy where any person whose interest is or may ke adversely
affected shall have the right tc submit written comments;

{4} A description of the general area where
prospecting will occur;

(8)y A statement that an excess c¢f two hundred fifty
(250} tens of coal will ke remcved;

(6) The purpose fcr removing mere than twoe hundred
fifty (250) tons; and

{7) An estimate of the total tonnage to be removed.

13.3. Approval of Ncitice of Intent to Prospect - Greater
than tweo hundred fifty (250) Tons.

(a) The Commissioner shall act upon an administratively
complete application for a prospecting approval and any written
comments within a reasonable period of time, but in no event
shall action be taken prior to the close of the public comment
period.

(b} The Commissioner shall approve. a ceomplete and accurate
application for a prospecting approval filed in accerdance with
this secticn if he finds, in writing, that the applicant has
demonstrated that the prospecting and reclamation operation
described in the application will:

(1) Be conducted in accordance with this section, and
other applicable provisions of these regulations, the Act, and
the application;

(2) ©Not jeopardize the continued existence of an

endangered or threatened species listed pursuant to Section 4 of
the Endangered Species Act of 1973 (16 U.S.C. 1533) or result in
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the destruction or adverse modification of critical habitat of
those species; and

{3) HNot adversely affect any cultural or histerical
resources listed on the National Register of Historic Places,
pursuant to the National Historic Preservation Act, as amended
{le U.8.C. Sec. 470 et seqg., 1976, Supp V), unliess the proposed
prospecting has been approved by both the Commissioner and the
agency with jurisdiction over such matters.

(c¢) Terms c¢f approval issued by the Commissioner shall
contain conditions necessary to ensure that the prospecting and
reclamaticn operatlions will be conducted in compllance with these
regulations, the Act and the applicaticen.

(d) The Commissioner shall notify the applicant, the
appropriate local government officials, and other commentors on
the applicaticn, in writing, of his decisicon on the application.
If the applicaticn is disapproved, the notice to the applicant
shall include a statement cf the reascon for disapproval. Public
noctice of the decision on each application shall be posted by the
Commissioner at the nearest Department of Energy office in the
vicinity ¢f the proposed prospecting coperations.

{e) Any person having an interest which is or may be
adversely affected by a declsion of the Commissioner pursuant to
paragraph (d) of this subsection shall have the opportunity for
administrative and judicial review.

(£} The Commissioner shall not approve the extraction of
mere than 250 tons for any reason other than that the coal will
be tested for guality and combustibility.

{g) The Commissioner shall monitor the coperation of each
and every prospecting approval granted for total compliance with
the provisions of the Act, these rules and regulations, and the
terms and conditions of the approval application.

(h) The operator shall submit a sworn statement te the
local surface mining reclamaticn inspector prior to the
completion of coal removal which will verify that the coal was
used for the purpose for 'which the notice of intent to prospect
was originally granted.

(i} If the Commissioner determines that, or suspects on the
basis of information made available to him that, a prospecting
operation is not being conducted in the precise manner set forth
in the notice of intent toc prospect and/cx the accompanying
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narrative, the Commissioner shall take immediate steps to compel
compliance or te establish that viclations have occurred. Such
steps may include, but would not be limited to, checking weight
tickets and the inspection of end-user records.

13.4. Performance Standards.

{a) This subsection establishes minimum performance
standards applicable to prospecting operatlions provided that upocn
an affirmative demcnstration that drilling operations that do nct
substantially disturb the land and are tc be conducted solely for
establishing property values for purposes of taxation or highway
construction purposes, such drilling shall be exempted from this.
section. The commercial sale or use of c¢oal extracted under an
approval pursuant to subsection 13.2 of this section except for
test purposes as provided therein is prohibited.

{b) Prospecting Roads.

{1) All roads shall be utilized or constructed in a
manner that will control or prevent erosion and siltation or
damage to fish or wildlife or their habitat or public or private
property.

{(2) All roads must be reclaimed or rehabilitated to a
condition egual to cor better than their preprospecting condition.
Where a road will permanently remain after prospecting
activities, the construction, maintenance and stabilization shall
be governed by Section 4 of these rules and regulations.

(3) Vehicular travel on other than established graded
and surfaced rcads shall be limited by the person whe conducts
prospecting to that absolutely necessary to conduct the
prospecting. Travel shall be confined to graded and surfaced
roads during periods when excessive erosion, damage to vegetation
or rutting of the land surface coculd result.

(¢) Blasting. Blasting is prohibited on prospecting
operaticns unless otherwise approved by the Commissioner. Any
blasting approved must be conducted in accordance with Section 6
of these regulations,

(d) Drainage. All disturbances created by prospecting
operations shall be conducted in such a manner as to prevent or
control erosion, siltation, polluticon of water, and to minimize
disturbance to the prevailing hydrologic balance. Such
operations shall be exempt from specific design and construction
criteria for sediment control structures only if stabilization to
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control erosion is achieved through elternative measures. Any
operation which will substantially disturb the natural land
surface shall be regquired by the Ccmmissioner to install drainage
control structures in accordance with Section 5 ©f these
regulations.

(e) All prospecting cperations carried out in steep slope
conditions shall be conducted in a manner consistent with the
steep slope requirements provided for in subsection (d) of
Secticn 12 of the Act and subsection 14£.8 cf these regulaticns.

(£) The Commissioner may limit prospecting coperations from
encroaching nearer than cne hundred feet (100') cf a perennial or
intermittent stream, provided that rcads cr access ways may be
located within one hundred feet (100') of an intermittent or . -~
perennial stream. Roads shall not be constructed up a stream bed
or drainage channel or in cleose proximity to such channel so as
toc significantly alter the normal flow of water.

(g) Each prospecting hecle, borehcle, well or other exposed
underground copening created during prospecting shall be cased,
sealed, or otherwise managed te prevent acid or toxic drainage
from entering ground cr surface water, or substantial degradation
of ground water guality or quantity. All such holes or openings
shall be sealed, plugged, or otherwise managed to insure the
safety of people, livestock, fish and wildlife, machinery, etc
during prospecting. When ne longer needed, such holes or
openings shall be permanently closed.

(h) All toxic or acid-forming materials encountered while
prospecting shall be handled in accordance with the reguirements
of Subsections 14.5 and 14.6 of these regulations.

{i) All fecilities and eguipment shall be removed from the
prospecting area when they are no longer needed.

(j) Tcpsoil shall ke removed, stored and redistributed on
disturbed areas as necessary i¢ assure successful revegetation.

(k) B&ll areas disturbed during prospecting operations shall
be regraded to approximate original contour within three months
of initial disturbance unless reclamation has been waived
pursuant to receipt of an appropriate surface mine application
number (SMA); provided, that reclamation cannct be delayed more
than one (1) yvear from recelpt cf a surface mine application
number. -
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(1) All disturbed areas must be revegetated in a manner
consistent with Section 9 of these regulations.

{m) The operation shall be conducted so as to provide
protection of endangered and threatened species and their
critical habitats as determined by the Endangered Species Act of
1973 (16 U.S.C. 1531, et seg.) or habitats of unigque cr unusual
high value for fish or wildlife. ,

13.5 Expiration. A notice of intent to prospect shall be
valid only for the time period indicated in the application,
which period shall not exceed two (2) years. The Commissioner
may approve an extension of the time period upon a reguest by the
operator subject to the reclamation reguirements of paragraph
(hy, Section 7 of the Act.

13.6. Bcnd Release. The performance bond or other
securities accompanying a notice of intent shall be released upon
satisfactory regrading and establishment ¢f a permanent
vegetative cover. All applicaticns for beond release shall be
accompanied by & final map showing the total disturbed area cf
the prospeciing cperaticn.

13.7. MNotice on Site. All cperators conducting prospecting
activities shall, while in the prcspecting areas, have in their A
possession, a copy of the written approval of notice of intent
for such activities issued by or submitted to the Commissioner.

13.8. Public Records. All infermation submitted to the
DCepartment c¢f Energy as a part of the notice of intent to
prospect, as reguired in the Act and this section, shall be made
available fcr public inspection and copying at the nearest
Department of Energy office; provided, that information submitted
to the Commissicner pursuant tc this subsection which contains
trade secrets or privileged commercial or financial information
which relates te the competitive rights of the person f£iling such
informaticn or other perscons whe may be affected, is certified
informaticn and shall not be available for pubklic examination.

13.9 Lands Unsuitable Designaticn. Regardless cof the number
of tons of ceoal to be remcved, any person who prcposes to conduct
prospecting operaticns on lands which have been designated as
unsuitable for surface mining pursuant to Section 22 of the Act,
shall prepare and file a nctice of intent in accordance with
Subsection 13.2 of this Section. Approval of the notice of
intent shall be in accordance with Subsecticn 13.3 cf this
Section.
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38-2-14, Performance Standards. In additicn to the reguirements
of the Act, the following performance standards shall be -
applicable to both surface and underground mining cperations.

14.1 Signs and Markers. Signs and markers as required in
this subsection shall be erected and maintained throughout the
life of the permit or term of the specified activities for which

they are intended.

(a) Permanent Monument. A permanent monument shall be
posted at primary points ¢f ingress and egress on the permit area
from public roads and highways. The monument shall consist of a
sign constructed of wood, metal or other suitable material
measuring two feet by three feet (2' x 3') and mounted on a two-
inch (2") diameter pipe driven three feét (3') into the ground
with four feet (4') exposed. Any sultable substitute may be
approved. The sign shall clearly indicate the ccmpany name,
permit number, business address and telephone number.

(b) Perimeter Marker. Prior to initial disturbance,
suitable markers made of durable material shall be established to
permanently mark the perimeter of the area under permit. The
assigned permit number shall be affixed tc the permanent
perimeter marker. Other markers may be used to delineate the
beoundaries of the proposed permit area.

(c) Buffer Zone Markers. Appropriate markers will be
established along a buffer zcne. Markers shall consist of metal
or woocden stakes or other suitable devices or methods.

(d) Topsoil Markers. When topsoil or topsoil substitute
material is segregated and stockpiled, the stockpiled material
shall be marked. Markers shall remain in place until the
materials are removed.

() Blasting Signs. If blasting is necessary to conduct
surface mining operations, the following signs and markers shall
be reguired:

(1) WwWarning signs shall be conspicuously displayed at
all approaches to the blasting site, along haulageways and access
roads to the mining operation and at all entrances to the permit
area. The sign shall at a minimum be two feet by three feet (2' x
3') reading "WARNING! Explosives in Use” and explaining the
blasting warning and the all clear signals and the marking of
blasting areas and charged holes; and
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(2) Where blasting operations will.be conducted within
one hundred (100) feet of the cutside right-of-way of a public
road, signs reading "Blasting Area", shall be conspicuocusly
placed along the perimeter of the blasting area.

14.2 Casing and sealing of hecles and exposed underground
openings.

(a) General requirements. Each prospecting hole, other
drillhole or borencle, shaft, well, or other exposed undergrcund
opening shall be cased, lined, sealed or ctherwise managed as
approved by the Commissioner to prevent acid or other toxic
drainage from entering ground and surface waters, to minimize
disturbance to the prevailing hydrologic balance and to ensure
the safety of people, livesteock, fish and wildlife, and machinery
in the permit and adjacent area. Each prospecting hole, drill
hole. cr borehole well or opening that is uncovered or exposed by
mining activities within the permit area shall be permanently
¢losed, unless apprcved for water monitoring or otherwise managed
in a manner approved by the Commissicner. However, at the time
of final release of bond, exploratcry or monitoring wells must
either bhe sealed in a safe and envircnmentally sound manner or
with the pricr approval of the Commissioner, be transferred to
ancther party for further use. The ccnditions of the transfer
shall comply with State and local laws, regulations, and other
reguirements.

{b)} Temporarvy seals:

(1) Each mine entry which is temporarily inactive, but
has a further projected useful service under the approved permit,
shall be protected by barricades or other covering devices,
fenced, and posted with signs, to prevent access intc the entry
and.to .identify the hazardous nature of the opening. These
devices shall be periodically Iinspected &nd maintained in good
operating condition by the person who conducts the underground
mining activities. :

{2) Each prospecting hole, cther drill hole or
borehole, shaft, well, and other expcsed underground opening
which has been identified in the approved permit for use to
return underground development waste, coal processing waste or
water to underground workings, or to be used to monitor ground
water conditicons, shall be temporarily sealed until actual use
and protected during use by fences, barricades, or other
prctective devices. . _
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(c) Permanent seals. When no longer needed for menitoring
or other use approved by the Commissicner upon a finding of no
adverse environmental or health and safety effects, each shaft,
drift, adit, tunnel, prospecting hole, entryway or other opening
to the surface from underground shall be capped, sealed,
packfilled, or otherwise properly managed in accordance with
paragraph {(a) of this subsection and in acceocrdance with MSHA
regulations at 30 CFR 75.1711. Permanent clcsure measures shall
be designed to prevent access to the mine workings by people,
livestock, fish and wildlife, machinery and to keep acid or other
toxic drainage from entering ground or surface waters. ,

14.3 Topseil.

(a) Removal. Prior to disturbance of an area, topsoil
shall be removed from the area to be disturbed in a separate
layer and if not immediately redistributed, it shall be
segregated and stockpiled in a separate stable location as
specified in the preplan. Stockpiled topsoil shall remain in
place until used for redistribution unless ctherwise approved by
the Commissioner. Stockpiled topsoil shall be protected from
excessive compaction. Where the removal of vegetative material,
topsoil or cother materials may result in erosion, the
Commissioner may limit the size of the area from which these
materials are remcved at any cne time.

{b) Redistribution. Pricr to redistribution of topscil,
the regraded land shall be treated, 1f necessary, to reduce the
potential for slippage of the redistributed material and/or to
enhance reoot penetration. Topscil and other materials shall be
redistributed in a manner that prevents excess compaction and
that achieves an approximate unifcrm, stable thickness,
consistent with the approved postmining land uses, contours, soil .
density, and surface water drainage system. Immediately after '
redistribution all topscil areas shall be protected from wind and
water erosion.

(cy Top Soil Substitutes. Any substitute material used for
topsoliling must be capable cf supporting and maintaining the
approved postmining land use. This determination of capability
shall be based on the results cf appropriate chemical and
physical analysis of cverburden and topsoil. These analyses
shall include at a minimum depth, thickness, and areal extent cf
the substitute structure or sc¢il horizon, pH, texture class,
percent coarse fragments and nutrient content. A certification
of analysis shall be made by a gqualified laboratory stating that:
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(1) The proposed substitute material is egqually
suitable for sustaining vegetation as the exlisting topsoil;

{2y The resulting scil medium is the best available in
the permit area to support vegetaticn; and

{3} The analyses were conducted using standard testing
procedures. _

(d) Scil Amendments. Nutrients and scil amendments in the
amounts determined by soil tests shall be applied to the
redistributed surface soil layer so that it supports the approved
postmining land use and méets the revegetation reguirements cf
Section ¢ of these regulations. These tests shall include - -
nutrient analysis and lime regquirement tests. Resulis of these
tests shall be submitted to the Commissioner with the final
planting report as required by these regulatiens.

14.4 Diversions.

(a) Stream Channel Diversions. Stream channel diversions
and stream channels reclaimed after the removal ¢f temporary
diversions, shall be designed and constructed sc as to restcre or
approximate the premining characteristics of the original stream
channel, including the natural riparian vegetation, to promote
recovery and enhancement of the agquatic habitat.

(b) Temporary Diversions. Temporary diversicens shall be
removed when they are no longer needed to achieve the purpcose for
which they were approved as long as downstream facilities which
were being prctected are modified cr removed.

{c) Reclamation of Diversicns. All temporary diversions
shall be removed and reclaimed prior to permiit abandenment and
all permanent diversions shall comply with the approved
reclamation plan and be renovated if necessary prior to
abandonment.

14.5 Hydrolecgic Balance. All surface mining and reclamation
activities shall be conducted to minimize the disturbance of the
hydreclogic balance within the permit and adjacent areas, to
prevent material damage to the hydrelegic balance outside the
permit area, to assure the protecticn oxr replacement of water
supplies, and to support the approved post mining land use,.

(a) Water Quality Control. All water accumulation into the
pit shall be removed at ieast once in a twenty-four (24) hour
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period whenever water quality or spoil stability may be adversely
affected.

(b} Effluent Limitations. Discharge from areas disturbed by
surface mining shall not violate effluent limitations or cause a
vicolation of applicable water guality standards. The menitoring
frequency and effluent l1imitations shall be governed by the
standards set forth in the NPDES Program under the Federal Water
Pollution Control Act as amended, 33 U.S.C. 1251 et. seg. and the
rules and regulations promulgated thereunder. Effluent :
limitations are those contained in federal regulaticons at 40 CFR
Part 434, :

{c) Treatment Faclilities. Adeguate facilities shall be
installed, operated and maintained using the best technology
currently availabkle in accordance with the approved preplan to
treat any water discharged from the permit area so that it ,
complies with all federal and state laws and regulations and the
limitations of this section. Nonmechanical treatment systems may
be utilized if flow 1s infrequent or small and timely and
consistent treatment is assured.

{d) Breakthrough. Any surface breakthrough of water caused
by the operator during the course of his operations shall be
sampled immediately and analyzed fcor total iron, total suspended
solids and pE and 1f reguested by the Commissioner, any other
parameter which is characteristic ¢f the discharge. Such analysis
shall be made by a competent water analyst or chemist. The
original and at least one copy cof such analysis shall be retained
by the operator, and two (2) copies shall be submitted to the
Commissioner. Should said analysis indicate the water quality to
be less than the applicable effluent limitations, seals shall be
immediately constructed. These seals shall:

{1) Prevent any air from entering the underground mine
by way of the breakthrough;

{2) Prevent any air from entering the breakihrough
while allowing the water to flow from the breakthrough;

_ (3) Seal the breakthrough of water so that it cannot
flow. Such seals shall be constructed of stone, brick, block,
earth or other impervious materials which are acid resistant; or

(4) Alternate methods of handling discharges from

breakthroughs may be emploved where it can be established that
applicable effluent Iimitations can be met.
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(e} Discharges Into Underground Workings.

(1) ©On active underground mining operations, all
reasonable measures shall be taken to intercept all surface water
by the use of diversions, culverts, drainage ditches or other
approved methods to prevent water from entering the working area.
All surface drainage from the disturbed area must pass through a
sediment pond or series cf sediment pends sc that discharges from
such areas will not cause a violation c¢f water guality standards.

(2) Discharges into underground mine workings, are
prchibited nor shall water be discharged from one underground
working to ancther, unless the operator demonstrates to.the
Commissioner that such activities will:

-(A) HNot cause, result in or contribute to a
violation of water quality standards and effluent limitations
beth on or cutside the permit area;

(B} Not be discharged without MSHA approval;

(C) Minimize disturbance te the hydrologic
balance on the permit area and prevent material damage outside -
the permii area; and

(D) Be discharged at specified rates as a
contreolled flow meeting applicable effluent limitations for pH
and total suspended solids, except that the pH and total
suspended limitations may be exceeded iIf approved by the
Ccmmissioner, and is limited to:

(i) <Coal processing waste;
(ii) Fly ash from a ccal-fired facility;

{iii) Inert materials used for stabilizing

underground mines;
{iv} Underground mine development wastes;

(v) Sludge from an acid mine drainage
treatment facility or flue-gas desulfurizatiocon; or

{vi) Water.
{(f) Co-mingling of Waters. Unless ctherwise approved by

the Commissioner, water from underground works shall not be co-
mingled with surface drainage. When separate treatment
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facilities are used for discharges from underground wecrks, they
shall be designed to adegquately treat the anticipated quantity
and guality of the raw discharge.

(g) Gravity Flows. No person shall locate cpenings for new
drift mines working in acid or iron preducing coal seams in such
a manner that the mine will have a gravity discharge. If there
will be a gravity discharge and the seam to be mined 1s listed in
Subsection 2.4 ¢of these regulations, site specific data must bke
submitted demonstrating that this seam is not an acid or ircn
producing seam at this location.

(h) A waiver of water supply replacement rights granted by
a landowner as provided in subsection (b) of Secticn 24 of the
Act snhall not constitute a walver of the operator's
responsibillity for maintaining water guality.

14.8 Acid Producing and Toxic Materials.

{(a) Acid and Toxic Soils. Drainage from acid-forming and
toxic-forming materials inte ground and surface water shall be
avoided by identifying, burying, bklending, segregating, and/or
treating spoil or other materials that will be toxic to ‘
vegetation or that will adversely affect water gquality. Such
materials shall be handled and treated in accordance with methods
set forth in the approved preplan within thirty (30) days after
initial exposuféd ¢r & lesser period 1f required by the
Commissioner.

(b)) Burving Acid and Toxic Materials. Acid-forming or
toxic-forming material shall ncot be buried or stored in proximity
to a drainage course or groundwater system.

(c) Treatment of Teoxic Material. All exposed coal seams
remaining after mining and any acid-forming, toxic-forming, or
combustible materials or any other waste materials shall be
covered with a minimum of four feet (4') of nentoxic and
noncombustible material. Where necessary to protect against
upward migration of salts, exposure by erosion, or to provide
adequate depth for plant growth the Commissicner shall specify
thicker amounts.of cover.

14.7 Monitoring Reguirements.

{a) Surface Water. All surface water shall be sampled and
analyzed and otherwise meonitored in accordance with the approved
surface water menitoring plan. Menitoring and analysis shall
occur at each monitoring site ne less fregquently than guarterly.
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All measurements shall be submitted to the Commissioner and all
viclations of applicable effluent limitations shall be reported
to the Commissioner within five (5) days of receipt of analytical
results. The operator shall immediately implement remedial
measures described in the hydrclegic reclamation plan.

Monitoring shall continue until bond release unless the operatcr
demonstrates that continued monitoring is unnecessary to achieve
the purpose cof the monltoring plan.

(b} Groundwater. Where adverse impacts to a significant
groundwater resource are identified as provided in paragraph {h)
of Subsection 3.22 of. these regulations, the groundwater .
rescurces shall be monitored in accordance with the groundwater
monitoring plan. Monitoring and analysis shall occur no less
fregquently than guarterly. All measurements shall be submitted
to the Commissioner and all violations of standards established
under Section 24 of the Act shall be reported to the Commissioner
within five (5) days of receipt of analytical results. The
operator shall immediately implement remedial measures described
in the hydrologic reclamation plan. Monitoring shall continue
until bond release unless the operator demonstrates that
continued monitoring is unnecessary to achieve the purposes of
the moniteoring plan.

(c¢) Ground Water Monitoring Waivers. - If an applicant can
demcnstrate by the use of the PHC determination and other
available base line hydrologic and geologic information that a
particular water-bearing stratum in the proposed permit and
adjacent area is not one which serves or may potentially serve as
a significant aguifer or ensure the hydrolcgic bkalance within the
cumulative impact area, monitoring of the stratum may be waived
by the Commissioner. Waivers will be considered and granted
separately and exclusively for each individual water-bearing
stratum unless 1t is shown by the use of the PHC determination
and base line hydrologic and geologic information that all
individual water-bearing stratums of concern are hydraulically
interconnected and can be waived as a complete unit.

(d) Water Treatment. Where any discharge from the permit
area requires treatment during the mining operation in crder to
meet the applicable effluent limitations, water monitoring of
such discharges shall continue following grading approval. If it
is established on the basis of such monitoring that the
hydrologic balance is being preserved without treatment, the
treatment facilities may be removed. A one (1) year history of
meeting the applicable effluent limitations shall be adeguate to
establish that the hydrologic balance is being preserved.
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(e) Monitoring Equipment. Monitering equipment located
both at the permit area and at off-site areas shall be properly,
installed, operated, and maintained during the reguired
monitoring period and removed when no longer reguired.

14.8 Steep Slope Mining..

(a) Backfilling and Spoil Placement. In addition to other
applicable performance standards set forth in the Act and these
regulations, the following standards shall apply where the
natural slope of the land within the permit area exceeds an
average of twenty (20) degrees as measured from the horizontal. .
These standards except the variance provisions of subsection
14.12 shall alsc apply to slopes of lesser. steepness where the
Commissiconer has determined, on the basis of scils, c¢limates,
method of operation, geology, and other site-specific
characteristics, that special measures are required to protect
the area below the mining operations from landslides or cther
hazards. The provisions of this section do not apply when mining
is conducted on a flat or gently rolling terralin with an
occasional steep slope through which the mining proceeds and
leaves a plain or predominantly flat area.

{l) 8Spoil, debris, cr abandoned or disabled eguipment
shall not be placed cn the downslope except as provided in
subsection (d) of Section 12 of the Act. Excess spoill mayv be
placed in specified areas designed in the permit applicaticn for
such placement, if such placement 1s done in accordance with the
provisions of subsection 14.14 of these regulations. Nothing in
this section shall prohibit the placement of materials in
haulrcad or access road fills on slopes steeper than twenty (20)
degrees gS¢ long as the fills are constructed in accordance with
construction specifications set forth in Subsection 14.14 of this
section.

(2} In multiple seam mining operations on steep
slopes, spoil mav be transported by gravity from & mining bench
or benches tc an approved backfill on a lower bench being mined,
or to an approved excess spoil disposal area, provided that such
gravity transport occurs conly where and as provided for in the
approved mining and reclamation plan, and the approved plan:

{(A) Includes measures to minimize adverse
environmental impacts and to ensure safety ¢f the public and of
mining perscnnel during such gravity transport;

(B) Provides, if the transport is to an approved
excess spoil disposal area downslope of the mining operation:
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(i} For a waiver cf the cutcrop barrier
requirements of paracraph (25), subsection (b), Secticn 13 of the
Act; and :

({ii} The lowest coal seam to be mined is to
become part of the approved fill area; cr

(C) Provides, if the transport is to approved
backfill on a lower mining bench or kenches:

‘ (i) For either a natural or constructed
outcrop barrier on the lowesi bench as per paragraph (23),
subsection (b), Section 13 of the Act, and

(ii) That the amount of spoil so transported
is limited to that which can be safely retained on the lower
bench(es);

(D} Describes the sequence of mining that will
occur te ensure minimal disturbance of cutslope areas during the
operaticn;

(E) Provides that all areas over or across which
spocil is so transported are first properly prepared by, at a
minimum:

(i) Clearing of trees, brush, and other

vegetation;

(ii) Removal and salvaging of topscil, unless
an approved topscil substitute is to be used for reclamaticn and
the topsoil will not affect the stability of the fill; and

(1ii) If the spoil is to be incorporated
intc a durab.e rock fill, removal cf the topsoil, subseils, and
other unccnsolidated material from the areas across which spoil
is to be transported, so as to avoid contamination of the durable
rock fill with excess fines;

{F) Provides that all spoil so transported will
be incorpecrated intoc a properly designed and apprcved bench
backfill or excess spoil disposal area, and no spcil other than
that required for revegetaticon will be allowed t¢ remain aftexr
completion of mining on the areas between benches, or between the
lowest bench and the surface of a fill;

(G) Provides that the spoil will be handled or
rehandled as necessary t¢ ensure that any fill so created meets

157




Title 38
Series 2
Section 14

as applicable the reguirements of 14.8(a)(4) and/or 14.14; and

{H) Provides that all areas disturbed during
spoil handling will be reclaimed and revegetated in accordance
with the Act, these regulations, and the approved plan.

(23) The highwall shall be eliminated and the disturbed
area graded to the approximate original contcur. Spoil material
in excess c¢f that required for the reconstruction of the
approximate original contecur shall be permanently stored in areas
designated in the permit for such use and designed and
constructed in accordance with Subsection 14.14 of this section.

({34) Land above the highwall sheall not be disturbed
unless the disturbance is necessary to facilitate compliance with
the environmental protection standards of this section and
Section 14 of the Act. Standards to be considered which Justify
such disturbance are the following:

(A) Achieve the approximate original contour;

{B) Control ercsion, sedimentation, and water
runoff; =

(C} Provide access to the area above the highwall
for revegetation purposes; or

(D) Comply with safety standards.

{45) The material used to backfill and eliminate the
highwall shall be sufficiently compacted or otherwise
mechanically stabilized sc as to insure stabllity cf the backfill
with a static safety factor of 1.3, Woody materials shall be
buried in such a manner that it will not deteriorate the stable
condition of the backfilled area. The operator shall at a
minimum retain all overburden and spoil on the solid portion of
the existing or new benches and backfill and grade the area to
the most moderate siope possible. '

(536) When mining through natural watercourses or when
water is to be directed across or through the backfill, a
drainage channel, flumes, culvert, or french drain shall be
constructed across or through the backfill in order to insure
stability and to prevent ercsion. Such drainage channels,
flumes, culvert or french drains shall be constructed of nontoxic
durable rock, asphalt, pipe, concrete or other similar material.
Channels, flumes, culvert, and drains shall be constructed in
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accordance with the applicable criteria set forth in the
applicable requirements of these regulations.

14.S% Auger Operations.

(a) Prohibition and Variance. Augering shall be prohibited
by the Commissicner if it is determined that such operations pose
a potential hazard to the environment, to the public welfare and
safety, to water guality, or to structures or buildings as a
result of subsidence. '

(b) All auger holes, except as provided in paragraph (c) of
this subsaction, shall be:

(1) B3Sealed within seventy-two (72Z) hours after coal
extraction with an impervicus and noncombustible material, if the
holes are discharging water containing acild-or toxic-forming
material. If sealing is not possible within seventy-two (72)
hours, the discharge shall be collectively treated commencing
within seventy-two (72) hours after completion to meet applicable
effluent limitations and water-guality standards until the hcles
are sealed; and

(2) Sealed with an impervious non-combustible
material, as contemporaneously as practicable with the augering
operation, if the holes are not discharging water containing
acid-or toxic-forming material. ,

{(¢) Auger holes need not be sealed with an impervious
material so as to prevent drainage if the Commissioner determines
that:

{1) The resulting impoundment ¢f water may create a
hazard to the environment or pubklic health or safety, and

(2) The drainage from the auger holes will:

. (A) Not pose a threat of pollution to surface
water, and

({B) Ccmply with applicable effluent limitations
and water quality standards.

(d) Spacing. Auger mining operations shall be conducted in
a manner which maximizes recoverability of mineral reserves
remaining after augering. The operator shall, at a minimum,
leave areas of undisturbed coal to provide access for future
underground mining activities, unless it is established by the
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operator that the coal reserves have been depleted cor are so
limited in thickness or extent that it would not be practicable

to attempt further recovery.

{e) Subsidence. Auger mining operations shall be conducted
in such a manner so as to prevent or minimize subsidence and
where material damage occurs the cperator shall correct such
damage in accordance with the requirements of paragraph (c)
subsection 16.2 of these regulaticns.

(f) Previously Mined Areas. Where auger mining operations
affect previously mined areas and the volume of all reasonably
available spoil is demonstrated in writing tc the Commissicner to
be insufficient to completely backfill the highwall, the highwall
shall be eliminated to.the maximum extent technically practical
in accordance with the following criteria:

(1) The person who conducts the auger mining operaticn
shall demonstrate to the Commissioner that the backfill, designed
by a qualified registered professional engineer, has a minimum
static safety factor for the stability of the backfill of at

least 1.3.

(2) All spoil generated by the auger mining operation
and any associated surface ccal mining and reclamation operation,
and any other reasocnably available spoil, shall be used to
backfill the area. Reasonably available spoil shall include
spoil generated by the mining operation and other spoil located
in the permit area that is accessible and available for use and
that when rehandled will not cause a hazard to the public safety
or significant damage to the enviromment., For this purpose, the
permit area shall include spoil in the immediate vicinity cof the
auger mining operation.

{3) The coal seam mined shall be covered with a
minimum of four (4) feet of nonacid, ncntoxic-forming material
and the backfill graded to a slope which is compatible with the
approved postmining land use and which provides adeguate drainage
and long-term stability.

{4) Any remnant of the highwall shall be stable and
nct pose a hazard to the public health and safety or to the
environment.

(5) Spoil placed on the outslope during previous
mining operations shall not be disturbed if such disturbances
will cause instability of the remaining spcil or otherwise
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increase the hazard to the public health and safety or to the
environment.

(6) Auger holes shall not extend closer than five
hundred (500) feet to any abandoned or active underground mine
woerkings except as appreved in Section 14.13.

14.10. Mountalintop Removal.

(a) Backfilling and Regrading. 1In additicon to the other
performance standards set forth in these regulations, the '
fellowing performance standards will apply where the mountaintop
removal method of mining is used:

(1) The final graded top plateau slopes on the mined
area shall be less than five (5) horizontal to cne (1) vertical
so as toc create a level plateau or gently reolling configuration.
The outslopes of the plateau shall be no steeper than two (2)
horizontal to cne (1) vertical. :

(2) The resulting level or gently rolling contour
shall be graded so that water will drain Iinward from the outslope
except at specific points where it is released over the outslcpe
in constructed channels. Such channels shall be protected from
erosion and constructed in accordance with paragraph {(c)
subsecticn 5.3 of these regulations.

14.11 Procedures to Obtain Inactive Status.

{a) A permittee may not cease mining and reclamation
operations for a period of thirty (30) days or more unless the
Commissioner finds in writing that all the following reguirements
have been fully satisfied:

(1) The site is in full compliance with all standards
of the program and permit, including but not limited to
contemporanecous reclamaticn, no outstanding viclations or
penalties exist, and adeguate pictorial and narrative description
of site conditions to date has been placed in the file;

(2) Where the permit involves the extraction of coal,
significant coal reserves for the mine remain;

(3) All disturbed acresage is bonded in accordance with
Section 11 of the Act and Section 11 of these regulations;

(4) All reguired and necessary backfilling, regrading,
revegetation, environmental monitoring, and water treatment
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activities will continue on the mine site, and adeqgquate
provislions for other regquired and necessary maintenance work for
the time period for which the application to cease operations has
been made;

(5) The site must be adequately secured to guard
against hazards to the public;

{6) A finding based on a detailed showing by the
permittee that the cessation is necessary because of temporary
market conditions which are likely to change in the period for
which the temporarily inactive status is sought;

(7) A color coded mine/progress map accurately
depicting the extent and location of all disturbed area, the
remaining undisturbed area, and the remaining coal reserves, if
any, on the permit at the time of the request. The mine/progress
map shall contain a legend which lists the respective acreages
and/or tonnages for each of the above-described categories;

(8) Each regquest for ilnactive status shall be
submitted on forms prescribed by the Commissioner and shall

contain a sworn statement as f¢lliows: "The infermation contained
in this applicaticn is true and correct to the best of my
knowledge and belief.” Such statement shall be signed by an

acccountable official of the applicant and shall be notarized; and

(9) Inactive status shall not relieve the operator of
any responsibility for complying with the Act, these rules and
regulations, or the terms and conditicns of the permit.

(p) The Commissioner may grant inactive status for a pericd
cf up to one (1) vear if he determines that the application
contains sufficient information to meet all reguirements of
paragraph (a) of this subsection.

(c) The Commissioner shall within five (5) days of receipt
‘'of a regquest for inactive status, post the application and
supperting documentation in an appropriate public office in the
area of the permit, and shall netify any persons who have
requested notificaticn of a request for inactive status on the
relevant permit, that a reguest has been received.: The
Commissioner shall provide for public comment and an opportunity
for an informal conference. If a request for an informal
conference is received within thirty (30) days of the
Department's receipt of the reguest, the Commissioner shall
schedule the conference in the area of the permit.:
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(d)y Within thirty (30) days preceding the expiration of the
initial time period granted for inactive status, the permittee
may reguest an extensicn cof the approved inactive period, and at
that time must submit current information meeting the
regquirements of paragraph (a). The Commissioner shall meake the
same findings and provide for the same public review process
before granting a request for extension. In no event may the
total time granted for inactive status for any given surface coal
extraction permit be in excess of three (3) years, provided, That
further extensions may be granted on the basis of a showing by
the permittee that such extension is necessary by reason of:

(1Y Litigation precluding reactivation of the site;
(2) Labcr strikes; or

{3) Substantial eguipment necessary for extraction,
e.g. draglines, shovels, etc., remain on the site and are being
maintained in working order. C

(e) The three (3) vear limitation on inactive status for
surface mines shall not apply to preparation plants or load-out
facilities £, whether or not they are associated with a surface
coal extracticn permit.

{f) The provisions set forth in this subsection shall be
applicable to all surface mining and reclamation operations which
currently have approved inactive status on the effective date of
these regulations.

14,12 vVariance From Approximate Criginal Contcour
Regquirements.

(a) Procedures to Cbtain a Variance. The Commissioner may
grant a variance from the requirements for restoring the mined
land in steep slope areas to approximate original contour under
the following terms and conditions:

{l) The permit area is located on steep slopes as
defined in paragraph {(a) of Subsecticn 14.8 of these regulaticns;

(2) The alternative postmining land use reguirements
of Subsection 7.3 of thase regulaticns are met;

(3) All other applicable reguirements of the Act and

these regulations, except for those relating to approximate
original contour, are met;
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(4) All highwalls are completely backfilled in a
manner which results in a static safety factor of 1.3;

(5) Only spoil not necessary te achieve the postmining
land use may be removed from the mine bench;

(6) The watershed of the permit and adjacent area will
be improved by:

{A) Reducing pollutants, environmental impacts,
or flood hazards; and

(B) Volume cf seasonal flows do not adversely
affect the environment. '

(7) Appropriate Federal, State and local government
agencies have an copportunity to review and comment on the
proposed postmining land use to determine that the potential use
is shown to constitute an equal or better economic or public use;

(8) The proposed use is designed and certified by a
qualified registered professicnal engineer in conformance with
professional standards established to assure the stablility,
drainage, and configuraticn necessary for the intended use of the
site; and

(9) The surface land owner(s) of the permit area has
requested in writing that a variance be granted to achieve the
approved alternative postmining land use.

14.13 MSHA Approval. ©No mining shall occur within five
hundred (500) feet of an underground mine not totally abandcned
without approval by the Federal Mine Safety and Health
Administration.

14.14 Disposal of Excess Spoil.

(a) General.

{1) Spoll not reguired tc achieve the approximate
criginal contour shall be transported to and placed on designated
disposal sites within the permit area;

{(2) All excess spoil shall be placed in a controlled

manner s¢ as to minimize the adverse effects of leachate and
surface water runcff from the £ill on surface and groundwater;

164




Title 338
Series 2
Section 14

{3) Coal processing wastes and underground development
waste shall nct be placed in such fills unless the waste is
placed in accordance with Section 22 of these regulations,
contains no acid producing or toxic forming materials and is of
the proper characteristics sc as to assure the design stability
of the fill:;

(4) Any excess speil dispesal in an underground mine
shall be done in accordance with a plan approved by the Mine
Safety and Health Administraticn in accordance with design
standards of paragraph (s), subsection 22.3 of these regulations;

(5) Excess spoil that is acid- or toxic-forming or
combustible shall be adegquately covered with nornacid, nonteoxic
and noncombustible material, or treated, to contrecl the impact on
surface and ground water in accordance with subsection 14.6 and
14.7 of this section, to prevent sustained combustion, and to
minimize adverse effe¢ts on plant growth and the approved
postmining land use;

(6) Slope prectection shall be provided to minimize
surface erosion at the site. All disturbed areas, including
diversion channels that are not riprapped or otherwise protected,
shall be revegetated upon completicn of construction; and

(7) The final configuration of the fill shall be
suitable for the approved post mining land use. )

(b)) Certification - Inspections and Reporting.
Certification of all excess spoil £fills shall be required as
follows:

(1) The £fill and appurtenant structures shall be
designed in accordance with professional design standards, which
meet the requirements of this subsecticn, and certified by a
registered professicnal engineer experienced in the design of
earth and rock £ill embankments;

(2) During construction, the fill shall be inspected
guarterly for stability by a registered professional engineer
experienced in the construction of earth or rock fills or other
gualified professional specialist working under the direction of
a professicnal engineer experienced in the construction of earth
or rock fills. Regular inspections are alsc required during
placement arnd compaction of £ill materials and during critical
construction periods such as foundation preparation, underdrain
placement, installation of surface drainage systems, and
construction of recck toe buttresses. Within two (2) weeks
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following completion c¢f the inspections, a report certified by
the registered professicnal engineer shall be submitted to the
Commissioner. The certified report shall contain a statement
that the fill is being ccnsitructed and maintained as designed in
accordance with the approved plan and these regulations. The
report will also ncte any instances of apparent instability,
structural weaknesses, and other hazards. The report on the
drainage system and protective filters shall include color
photographs taken during and after construction, but before the
underdrains are covered with excess spoil. Color photographs
shall be of sufficient size and number to provide a relative
scale and to clearly identify the site. If the underdrains are
constructed in phases, each phase must be certified separately.
If excess durable rock spoil is placed such that the underdrain
system is constructed simultanecusly with excess spoll placement
by the natural segregaticn ¢f dumped materials, color photographs
of the underdrains must be taken as they are formed. All color
photographs shall be of adequate size and number to provide a
relative scale and to clearly identify the site. A copy of the
certified report shall be maintained at the mine site; and

(3) After total completion of the £fill, a
certification form shall be completed and submitted to the
Commissioner by the registered professicnal engineer cverseeing
construction of the f£ill.

(¢) Location. Excess spoil not reguired to achieve the
approximate original contour on the permit arsas may be deposited
cutside the permit area if the following conditions are met:

(1) The excess spoll is deposited on ancther permit
area; or : :

(2) The excess spolil is placed on an abandoned mine
land project conducted under the Abandoned Mine Land Program
where: - , '

{A) A reclamation contract is in effect;

(BY The prciject will result in improved
environmental, aesthetic, or safety conditions; and

(C) The project is designed and ceonstructed in
accordance with the Act and these regulations.

(d) Disposal of Excess Spoil on Existing Benches. Spoil
material not-required to return the area to the approximate
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original contour may be placed on an existing bench if the
following conditicns are met:

(1) ©Sufficient foundaticn investigations and
laboratory analysis of foundation materials which include the
effects of underground werkings below the solid bench, shall be
performed. Based con information obtained from such
investigations and analysis, the Commissicner may require
modification of design reguirements from the spill. Fills which
are proposed on pre-existing benches where the slope of the solid
bench exceeds ten percent (10%) toward the outslcope shall meet
the design requirements of paragraph (£f), subsecticn 14.14, of
this section.

(2) All vegetaticn and organic material shall be
removed from the disposal area prior to placement of excess
spoil. All tecpsoil shall be remeved and redistributed or
stockpiled in accordance with Subsection 14.3 of this section.
All excess §poil shall be transported and placed only on the
solld porticon of the bench in a controlled manner in horizontal
1ifts not exceeding four (4) feet in thickness. The spoil must
be compacted or otherwise mechanically stabilized to achieve a
static safety facdtor of 1.3. The area shall be backfilled and
graded to achieve the most mocderate slope possible which does not
exceed the angle of repose. The final graded configuration shall
be such that the surface and subsurface drainage is compatible
with the natural surrcundings and the approved postmining land
use. Terraces may be constructed on the outslecpe if reguired for
stability, control of ercsicn, or to conserve soil moisture. The
grade of the outslopes between terraces shall not be steeper than
twe (2) horizontal toc one (1) vertical (5C percent).

(3) No permanent impoundments are allowed on the
completed fill. Small depressions may be allowed if they are
needed to retain moisture, minimize ercosion, create and enhance
wildlife habitat, or assist revegetation; and if they are not
incompatible with the stability of the fill.

(4) If the disposal area contains springs, natural or
manmade water courses, or wet weather seeps, the fill design
shall iInclude diversions and underdrains as necessary to control
erosicn, prevent water infiltration intec the fill, and ensure
stability. Diversions shall comply with the reguirements of
paragraph (¢) Subsection 5.3 and Subsectiocn 14.4 of these
regulations. Underdrains shall be designed and constructed in
accordance with subparagraph (1), paragraph (e), subsection 14.14
0of these regulatiocns.
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(5) Underdrains sheall consist of durable rock or pipe,
be designed and constructed using current, prudent engineering
practices and meet any design criteria established by the Act,
these regulations, and the terms and cenditicns of the permit.

{6) The existing highwall shall be eliminated to the
maximum extent technically practicable.

(7) Disposal cf excess spcil from an upper actively
mined bench to a lower pre-existing bench by means of gravity
transport may be approved by the Commissicner provided that:

{A) The gravity transport courses are determined
on a site-specific basis by the operator as part ¢f the permit
application and approved by the Commissioner to minimize hazards
tc health and safety and to ensure that damage will be minimized .
between the benches, outside the set course, and downslope of the
lower bench should excess spcoil accidentally move;

(B) All gravity transported excess spoil,
including that excess specil immediately below the gravity
transport courses and any pre-existing spoil that is disturbed,
is rehandled and placed in horizontal 1lifts in a contrclled
manner, concurrently compacted as necessary to ensure mass
stability and to prevent mass movement, and graded to allow
surface and subsurface drainage to be compatible with the natural
surroundings and to ensure a minimum long-term static safety
factecr of 1.3. Excess spoil on the bench prior to the current
mining operation that is not disturbed need not be rehandled
exXcept where necessary tc ensure stability of the £ill;

(Cy A safety berm is constructed on the solid
pertion of the lower bench prior to gravity transport of the
excess spoil. Where there is insufficient material on the lower
bench to construct a safety berm, only that amount of excess
spcil necessary for the censtruction of the berm may ke gravity
transporied tec the lewer bench prior to constructieon of the berm;
and : .

(D) Excess spoil shall not be allowed on the
downslope below the upper bench except on designated gravity
transport courses properly prepared in accordance with Subsection
14.3 of this section. Upon completicn of the £ill, no excess _
spcil shall be allowed to remain on the designated gravity
transport course between the two benches and each transport
course shall be reclaimed in accordance with the requirements of
the Act, these regulations, and the approved permit.
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(e) Valley Fills. Where the excess spoll disposal site is
located in a valley, the following c¢riteria shall be met:

(1y If the fill area contalns springs, natural water
courses, or wet weather seeps, lateral underdrains shall be
constructed from the wet areas to the rock core in such a manner
that infiltration and entrapment of water within the £ill will be
praevented. Underdrains shall consist of durable rock or pipe, be
designed and constructed using current, prudent engineering
practices which will meet any design criteria established by the
Commissioner. The underdrain system and the rock core shall be
designed to carry the anticipated seepage of water due to
rainfall away from the excess spoil f£ill and from seeps and
springs in the foundation of the disposal area and shall be
protected from piping and contamination by an adequate filter.
Rock underdrains shall be constructed of durable, ncnacid,
nentoxic-forming rock (e.g., natural sand and gravel, sandstone,
limestone, or cther durakle rock) that deoes nect slake in water or
degrade to soil material, and which is free of coal, clay or
other nondurable material. Perforated pipe underdrains shall be
corrosicn resistant and shall have characteristics consistent
with the long-term life of the fill.

{2) The foundation of the fill shall be designed to
assure a long-term static safety factor of 1.5 or greater.

(3) The outer sleope or face of the valley £ill shail
be nc steeper than two {(2) horizontal to one (1) wvertical with
terraces constructed at a maximum of each fifty (50) feet
vertical rise above the toe of the £ill. The bench width of each
terrace shall be no less than twenty (20) feet with a three (3)
to five (5) percent slope toward the face and a cne (1) percent
slope toward the rock core located near the center of the valley
£ill.

{(4) A rock core chimney drain may be utilized for
fills that will come to the level of the ridge line with no
natural drainage area above the f£ill. A rock cere chimney drain
may alsc be used for fills that do not come tc the ridge line
previded that the fill does not contain more than two hundred and
fifty thousand (250,000) cubic vards of material unless located
in an area where the valley floor is always above the local water
table<: '

{A)Y Runoff from areas abcove the adiacent to the
£fill shall nect be allowed to flow in an uncoentrolled manner into
the f£ill surface, and shall be diverted either into stabilized
diversion channels around the fill, designed and constructed to.
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safely pass the peak runceff from a 100-vyvear, 24-hour
precipitation event, or into the channel formed as per
14.14({e)(5) (D) or the surface diversicn svstem formed as pexr
14.14(e)(6). The design of such channels or system shall take
into account site specific conditions, and they shall be designed
and constructed sc as to ensure that they will not cempromise. the
stability ¢f the f£ill through water infiltraticon or channel

ercsion.

(BY The finished surface cf the fill ghall be
graded to direct runcff from the fill surface intc the channei(s 5 )
designed and constructed as per 14.14(e)(4)(A).

(5) The central rock core or "chimney drain" shall lie
in the apex of the valley and extends throughcocut the depth and
length of the fill. The rock core shall be desligned and
constructed in accordance with the following criteria:

(A) The rock core shall consist of durable non-
acid producing or toxic forming rock of a minimum average
diameter of twelve (12) inches with no more than ten (10) percent
of the core material consisting of fines, and which is free of
coal, clay or other non-durable material.

(B The minimum width of the rock core shall be
sixteen feet, and shall be protected by a filter system to ensure
proper long-term functioning which is designed and constructed
using current, prudent engineering practices. If no filter is
designed for the underdrains, a rcck core of sufifiicient capacity
shall be provided tec allow for partial plugging cf the drain
and/or rock core.

{C} The core shall be constructed progressively
and concurrently with each lift of the wvalley fill.

(D} The finished surface of the rock core shall
form a trapezoidal channel capable of permitting the peak runoff
of a one~hundred (lOO) year twenty-four (24) hour precipitation
event. , , :

(6) Where valley fills are designed Ior construction
without a rock core, an underdrain shall be used. . The underdrain
shall be designed and constructed in accordance with standards
set forth in Subparagraph (1) cf thils paragraph. sSurface runoff
from abeve and across the surface of the f£ill shall be carried
through a surface diversion system capable of handling the peak
runoff from a cnée-hundred (1l0C) vear twenty-four (24} hour
precipitation event.
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{7) Sufficient foundation investigations and
lakboratory analysis of foundaticn materials which include the
effects of underground workings, shall be performed in order to
develcp the necessary plans, design specifications, and standards
set forth in the approved permit. Based ¢n information obtained
from such investigations and analysis, the Commissioner may
require modification of the design reqguirements of the fill.

(8) Areas upon which a valley fill iIs to be
constructed shall first be prcgressively c¢cleared of zall trees,
brush, shrubks, and cther organic material which is abeve ground
levelsr; provided that, in critical foundatlion areas including but
not limited to the toe of the fill, seepage or underdrain areas,
and downstream pertions of the fill that provide a resisting
force against massive slope failure, all organic material both
~above and below the ground surface must be removed. This

material. shall be disposed of ocutside the fill area. No more
than three (3) acres, excluding roadways, shall be cleared until

the first lift of the wvalley £fill i1s completed.

{9) The valley £fill shell be ccnstructed in lifts not
exceeding four (4) feet in thickness beginning at the toe of the
fill. Where fills are designed and constructed using lifts
exceeding four (4) feet in thickness, the design plans and
specifications shall specify the thickness of the lifts. The
operatoxr shall demonstrate how and the engineer shall certify .
that such thickness will insure stability and meet all safety and
envircnmental prectection standards.

(10) During and after constructicn, the top of the fill
shall be graded tc drain tc the head of the f£ill on a slope not
greater than three (3) percent. & drainage pocket shall be
maintained at the head c¢f the £fill at 2ll times to intercept and
direct surface runoff to the rock core. In no case shall this
pocket have a peotential for impounding more than ten thousand
(10,000) cubic feet of water. No other iImpocundments may be
constructed on the £i111.

(11) Where the tce of the spoil rests on a downslope
which is in excess of thirty-six (36) percent, keyway cuts or
rock toe buttresses shall be constructed of sufficient size so as
to ensure stability ¢of the f£ill as determined by stability
analysis. C -

(£} Side Hill Fills.

(1} 8Side hill £ills shall be constructed on the most
gtable and moderate slopes available with the natural downslope
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at the toe of the fill not td exceed thirty-six (36) percent.
Where possible, the toe of the £ill shall rest on or above a
natural terrace, bench or berm in a manner which will provide
additional stability and prevent mass movement.

(2) Each design shall be based on the results of
sufficient geotechnical investigaticn of the construction site.
The investigations shall include such facters as geclogic
conditions, soil characteristics, depth of bedrock, springs, ,
seeps and groundwater flow, and a description of materials to be
placed in the fill.

(3) The design and construction of all side hill fills
must be certified by a registered professional engineer. -

(4) 1If the £ill area contains springs, natural water
courses or wet weather seeps, lateral drains shall be constructed
from the wet areas in the same manner as set forth in
subparagraph (1) paragraph (e) of Subsection 14.14 of these
regulaticns.

(5) All areas upon which the fill is tc be constructed
shall be progressively cleared cf all trees, brush, shrubs, and
other organic material which is above ground levels; provided
that, in critical foundation areas including but not limited to
the toe of the fill, seepage cr underdrain areas, and downstream
portions of the fill that preovide a resisting force against
massive s.ope rfailure, all crganic material both above and below
the ground surface must be removed. This material shall be
disposed of cutside the fill area.

(6) The £ill shall be constructed in concurrently
compacted lifts not exceeding four (4) feet in thickness.

(7) The fill shall be designed and constructed to
assure a statlc safety factor of at least 1.5.

(8) The outer slope or face of the fill shall be nc
steeper than two (2) horizontal tec one (1) vertical. Terraces
shall be constructed on the face cf the fill at each fifty (30)
feet vertical rise above the toe of the fill. The terraces shall
be a minimum of twenty (20) feet wide and shall slcpe three (3)
to five {(3) percent toward the face with a lateral slope of one
(1) percent to a discharge channel capable of passing a one
hundred {100) vear twenty-four (24) hour precipitation event.

(9) Surface water runcff from the fill and from
surrcunding areas shall be diverted away from the f£ill and into
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stabilized channels designed tc pass safely the runcff from a
one-hundred (100) year, twenty-four (24) hour precipitation
event. C : :

{10} No permanent impoundments may ke constructed on
the completed fill except that small depressions may be allowed
if they are needed to retain moisture, minimize erosion, create
and enhance wildlife habitat, or assist revegetation; and if they
are not incompatible with the stability of the fill. o

{g) Durable Reck Fills.

(1) The Commissioner may approve the design,
construction, and use of a single 1lift f£ill consisting of at
least eighty (8C) percent durable rock if it can be determined,
based on informaticn provided by the operator, that the following
conditions exist:

(&) Examination of cecre borings and the geclogic
cclumn show that the overburden consists of durable sandstone,
limestone, or other durable material in sufficient thickness and
amcunts to generate spoil material that is eighty (80) percent or
greater durable rock. Where the fill will contain non-cemented
clay shale, c¢lay spoil, or other nondurable material, such
material must be mixed with the durable rock in a controlled
manner such that no more than twenty (20) percent of the f£ill
volume i1s not durable reck, Tests shall ke performed by a
Registered Professional Engineer and approved by the Commissioner
to demeonstrate that no mocre than twenty (20) percent cof the £ill
volume is not durable rock.

(B) The durable materiaitrccX shall not consist of
acid-procducing or toxic-forming material,-and will not slake in
water, and will nct degrade to sc0il material.

(C) The toe ¢f the £ill will rest con natural
slopes no steeper- than twenty (20) percent.

(2) The £ill shall be designed kased on the results of
sufficient ge&otechnical investigations cf the construction site.
The investigation shall include such factors as geologic
conditicns, soil characteristics, depth to bedrcck, location of
springs, seeps and groundwater flow, potential effécts of
subsidence and a description of materials to be placed in rock
cores and drains.

(3) The design and construction of all durable rock
fills must be certified by a registered prcfessional engineer
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experienced in design and construction of earth and rock
embankments.

{4) The foundation of the fill and the fill shall be
designed to assure a long-term static safety factor of 1.5 or
greater, and meet an earthgquake safety factor of 1.1.

{3) The ocuter slope or face c¢cf the fill shall be no
steeper than twe (2) horizontal cor one (1) vertical (2:1).
Terraces shall be constructed on the £fill at a maximum of every
fifty (50) feet in vertical rise above the tce of the fill. The
terraces shall be nc less than twenty (20) feet in width and
slope toward the f£ill at a three (3) to five (5) percent grade
and slope laterally at cne (1) percent grade to discharge
channels capable c¢f passing the peak runoff for a one~hundred
(100) yvear twenty-four (24) hour precipitation event.

(6) All areas upon which the £ill is to be placed
shall first be progressively cleared of all trees, brush, shrubs
and other organic material which is above ground levels; provided
that, in critical foundation areas including but not limited to
the tce of the fill, seepage or underlain areas, and downstream
portions of the fill that provide a resisting force against
massive slope failure, all organic material both above and below
the ground surface must be removed. This material shall be
disposed of outside the fill area.

(7) If the fill area contains springs, natural water
courses or wet weather seeps, lateral drains shall be constructed
tn-the-same-manner-as-set-forth-in-subparagraph-{iy-paragraph-{te’
of-thig-Subsection. If the underdrain system is constructed
simultaneously with excess spocil placement by the natural
segregation of dumped materials, the resulting underdrain system
shall be capable of carrying anticipated seepage c¢f water due to
rainfall away from the excess spoil £ill and from seeps and
springs in the foundation of the dispesal area and the other
requirements for drainage control shall be met.

(8) Dbrainage-channeils-capable-of-passing-the-peak
discharge-frem-a-ene-hundred-t:988y-year;-twenty-feur-{24y~heurs;
precipitation-event-shali-be-constructed-te-direct-water-arsund
er-through-the-£fiii-in-such-a-manner-as-te-prevent-zones-of
saturation-within-the-£fi1iRunoff from areas above and adjacent to
the fill shall not be allcwed to flow in an uncontrclled manner
ontc the £ill surface, and shall be diverted into stabilized
diversion channels arcund or across the fill, designed and
constructed to safely pass the peak runoff from a 100-vear, 24-
hour precipitation even. The design of such channe.s shall take
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inte account site specific conditions, and they shall be designed
and constructed so as tc ensure that they will not coempromise the
stability of the £ill through water infiltraticn or channel
erosicn.

(8 The grade of the top surface of the completed £fill
shall not exceed five (5) percent and shall slope toward the
drainage channel. : _

(10) No permanent impoundments may be constructed on
the completed fill except that small depressions may be allcwed
if they are needed to retain mecisture, minimize erosion, create
and enhance wildlife habitat, or assist revegetaticn; and if they
are nct incompatible with the stability of the fill.

14.15 Backfilling and Regrading.

(a) General. Spoil returned tc the mined-out area shall be
backfilled and graded te the approximate original contour with
all highwalls eliminated. Where apprcval for placing coal
processing waste iIn the backfill has been granted, such placement
shall be done in accordance with the compacticon requirements of
paragraph (p) subsection 22.3 of these regulaticns. The final
graded slcpe shall not exceed either the angle or repose or such
other lesser slcpe as 1s necessary to achieve a minimum long-term
static safety factor of 1.3 and to prevent slides.

(b) Time Limits. Grading, backfilling, and water
management practices shall be kept current as follows:

(1) Where the operaticn consists of contour mining
only, (neo augering) grading and backfilling shall follow the
mineral removal by a period not to exceed sixty (£0) days or a
distance one thousand five hundred (1,500) linear feet.

(2) Where the operation censists of contour mining and
augering, the augering shall follow the mining by a pericd not to
exceed sixty (60) days, and the grading and backfilling shall
follow the augering by a period nct more than thirty (30) days or
a distance of one thousand five hundred (1,500) linear feet, but
in no event shall more than three thousand (3,00C) linear feet of
pit be exposed at any time.
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(3) Where the operation consists of augering only, the
grading and bag¢kfilling shall follow the augering by a period not
Lo exceed thirty {3C) days or a distance of one thousand (1,000)
linear feet. - S

(4) Should the operation ceonsist c¢f area mining only,
the backfilling and grading shall not be more than two spoil
ridges behind the pit being worked. The maximum linear feet of
open pit shall not exceed three thousand (3,000) feet at any
time. -

(5) When the operatiocns remove the entire ccal seams
running threough the upper fracticn of a mountain, hill, or ridge,
backfilling and regrading shall follow the same guidelines
established for area and contcur mining. The outer perimeter and
drainage area shall be stabilized, regraded, seeded, and mulched
immediately upon construction. Where more than one component
spread of equipment is being utilized cn the same permit area,
the backifilling and regrading shall be considered current when
each area meets the reguirements of paragraph (4) of this
subsection.

(c) Revegetation. Revegetation shall be kept current by
establishing a tempcrary or permanent vegetative cover on
regraded areas by the end of the first growing season and a
permanent cover by the end of the second growing season.

{d) Extensicns. The time period or the distance set forth
in this subsection may be reasonably extended where the permittee
affirmatively demonstrates that site ceonditions, including
legitimate operational requirements, or weather changes make
adherence to these guidelines impractical. & written waiver must
be cbtained from the Commissioner for such extension. The
Commissioner will by directive establish standards for
determining what site ceonditions or weather changes will justify
an extension.

(e) Reclamation Equipment. Operable regrading eguipment
shall be kept on the permit area until satisfactory completion of
grading unless otherwise approved.

(£) Exemptions. Backfilling and grading may be postpecned
°n a permit where surface mining operations and underground
mining operations are proposed con the same area; provided that
all requirements set forth in paragraph 156, Subsection (b),
Section 12 of the Act are met.
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(g) Grading Outer Spoil. All outer spoil shall be graded
50 as tc blend into the adjoining undisturbed lands.

(h) Erosion Control. All disturbed areas shall be regraded
and stabilized in a manner which effedtively controls erosion.

(i) Regraded Drainage Contrel. Drainage control_ on
regraded areas shall prevent excessive ercsion or additional
contributions of suspended solids to the receiving stream, ensure
safety and conserve soil moisture. . Drainage control measures may
include, but are not limited tc, constructed drainways, flumes
and riprap channels, tracking in, small depressions or other

devices.

14.16 Backfilling and Grading. Previously mined areas. o

(a) Remining operations on previously mined areas that
contain a pre-existing highwall shall comply with the applicable
performance standards of the Act and these regulations unless
otherwise exempted in accordance with the provisions of this
subsection.

(b} The reguirement of highwall elimination shall not apply
to remining operations where the operatcr can demonstrate in
writing that the volume of all reasonably available spcil located
in the vicinity of the remining operation is insufficient to
completely backfill the reaffected or enlarged highwall. The
highwall shall be reduced to the maximum extent technically
practical.._- All spoil generated by the remining operation and any
cther reasonably available spoil in the vicinity of the operation
shall be included in the permit area. For purpcses of this
paragraph, the term reasonably available spoil means spoil and
suitable coal mine waste material generated by the remining
operaticn or cther spell or suitable coal mine waste material
located in the permit area that is accessible and available for
use and that when rehandled will not cause a hazard to public
safety or significant damage to the environment.

(c) Achieve a postmining slope that does not exceed either
the angle of repose cor such lesser slope as is necessary to
achieve a minimum long-term static safety factor of 1.3 and to
prevent sliides.

(d) Minimize erosiocn and water pollution both on and off
the site. - - : o '

(e) Support the apprcved postmining land use.

177




Title 38
Series 2
Section 14

(f) Spoil and waste materials shall be compacted where .
advisable to ensure stakility or to prevent leaching of toxic . -
materials. - ' : :

(g) Disposal cf coal processing waste and underground
development waste in the mined-ocut area shall be in accordance
with Section 22 of these regulations, except that a long-term
static safety factor of 1.3 shall be achieved.

(h) Exposed coal seams, adcid- and toxic-forming materials,
and combustible materials exposed, used, or produced during
mining shall be adequately covered with nontoxic and
noncombustible material, or treated, to contrc¢l the impact on
surface and ground water in accordance with subsection 14.5 of
this section, to prevent sustained combustion, and to minimize
adverse effects on plant growth and the approved postmining land
use.

(i) Cut-and-fill terraces may be allowed where:

(1Y Needed to conserve soil moisture, ensure
stability, and contrcl erosion on final-graded slopes, if the
terraces are compatible with the approved postmining land use; or

{(2) Specialized grading, fcundation conditions, or
roads are reguired for the approved pcstmining land use, in which
case the final grading may include a terrace of adeguate width to
ensure the safety, stability, and ercsion centrol necessary to
implement-the postmining land use plan.

(3) Small depressions may be constructed if they are needed
to retain moisture, minimize erosicn, create and enhance wildlife
habitat, or assist revegetation.

(k) Spcil placed on the outslope during previous mining
operations shall not be disturbed if such disturbance will cause
instability cf the remaining spoil or otherwise increase the
hazard to the public health and safety or to the environment.

{1y Any highwall remnant left after remining must be
demonstrated by the operator to be stable and not pose a hazard
to the public health and safety cr the environment.

(m) All revegetation shall be carried out in a manner that
encourages a prompt vegetative cover which, at a minimum, shall
be adequate to control erosicn and is consistent with the
reclamaticon plan. The ground cover requirements for revegetation
set forth in Section 9 of these regulaticns may be medified on a
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case-by-case basis, by the Ccmmissioner, except that at a minimum
the vegetative ground cover shall be no less than that which
existed before remining and shall be adeguate toc control erocsion.
Determination of premining ground cover success and productivity
shall be made using sampling techniques described in the

Handbook.
{(n) A cocal remining operation which began after February 4,

1987, and on a site which were-was mined prior tc August 3, 1977,

may qualify for the water quality exempticns set forth in
subsecticn (p), Section 301 of the federal Clean Water AcCt, as

amended.
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38-2-15 Performance Standards applicable Only te Underground
Mining Operatiocons ,

15.1 Site Development.

(a) Time Schedule for Site Excavation. The time schedule
for site excavation shall be consistent with the approved preplan
and shall provide for minimum exposure of disturbed area over a
given time frame in a manner consistent with environmentally
sound procedures. Regrading and stabilization ©f all areas
disturbed in the development of the mine site shall proceed as
contemporaneocusly as practicable. 1In any event, all regquired
drainage system components and roads necessary for site
construction shall be installed in accordance with the approved
preplan prior te any disturbance for site development.

{b) Temporary Storage cof Overburden to be Used for
Backfilling and Regrading. All materlial to be used in final
regrading must be placed within the permit area as specified in
the approved plan in a manner which will insure mass stability in
accordance with these regulations and revegetated te prevent
erosion.

{c) Temporary Revegetaticn. 2all topscil and spoil storage
areas which will be in place for more than six (6) months but
less than one (1) year shall at a minimum be seeded and mulched
so as to establish a satisfactory stand of temporary vegetative
cover. This seeding and mulching must be done promptly.

(d) Permanent Revegetation. All topsoil, spoll storage and
other disturbed areas which will be in place for longer than one
(1) vyear shall be mulched promptly, seeded, and/or planted during
the first seeding season following disturbance so as to establish
a satisfactory permanent vegetative cover. Trees shall be
reguired only on thcse areas that:

(1) Will not ke redisturbed by future reclamaticn
activities; or : , .

{2) Are necessary in order to meet the approved
postmining land use.

{e) Mine Site Organizaticn and Aesthetics. Indiscriminate
dumping or discarding of materials, litter, junked eguipment,
containers, or other waste materials such as lubricants, paints,
flammable liguids, garbage, lumber or other combustible material
generated or used shall be prohibited. These materials shall be
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properly placed in areas specifically designated for their
storage or disposal or removed from the area. Regrading and
revegetation ¢f the disposal areas shall be planned and carried
out where possible in a manner which results in the covering or.
screening of offensive and unsightly areas.

{(f) Nencoal waste disposal sites shall:

(1) Be designed and constructed so as not to degrade
surface or ground waters;

{2) Not be located within eight (8) feet of any coal
outcrop or coal storage area;

{3) ©Not be depcsited in a refuse pile or impounding
structure; _

{4) Be compacted; and

(5) Be covered with at least two (2) feet ¢f soil,
stabilized, and revegetated after completicn.

15.2 Backfilling and Regrading.

(a) General. Spoill returned to the mined-out area shall be
backfilled and graded to approximate original contour with all
highwalls eliminated and a postmining slope that does nct exceed
either the angle of repose or such lesser slope as is necessary
to achieve a minimum long-term static safety factor of 1.3 and
prevent slides,

(k) Time Schedule for Regrading and Backfilling. Regrading
and backfilling will be ccmpleted as contemporanecusly as
practicable with mining operaticns and as reflected on the
aprroved mining and reclamation plan; provided, however, that
final backfilling and regrading shall be initiated within cne
hundred eighty (180) days of completion of underground :
operations. Should particular site conditions or weather make
adherence to these guidelines impractical, the period of time
reguired to be current may be reasonably extended.

{c) Revegetation. Revegetation shall be kept current by
establishing a temporary or permanent vegetative cover omn
regraded areas by the end of the first growing season and a
permanent vegetative cover by the end of the seccond growing
seascn. Standards and procedures for establishing a satisfactory
vegetative cover and guidelines for species selection and
application rates are found in Section 9 of these regulations.
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(d) Variances From Highwall Elimination. All underground
mining operations which were in existence and which created
highwalls prior to August 3, 1977, and which highwalls were not
reaffected, may not be reguired to eliminate the highwall if the
operator can demonstrate that it is techneologically infeasible,
by virtue of the fact that there is an insufficient amount of
spoll material within the proximity of the mine site. The
operator shall uvtilize all_available material to eliminate as
much of the highwall as possible or to achieve highwall
eliminatien. At a minimum, the operator shall be reguired to
seal all underground openings and to cover the exposed coal seam
with a minimum of four (4} £feet of nonacid producing materials.
This paragraph does not constitute a variance from the
reguirement for highwall elimination except on previcusly mined
areas (prior to May 3, 1978) which would involve exposing one
area of highwall completely eliminated during the installation of
the deep mine in corder tc eliminate another area of highwall.

(e) All underground mining operaticns which were in
existence and which c¢reated a highwall prior to August 3, 1977,
and which were reaffected by these operations during the
remaining lives of their operations shall comply with the
provisions of subsection 14.16 of these regulations.

(£} Rehandiing of Excess Spoil Piles. Rehandling of
settled and revegetated fills tc achieve approximate original .
contour at the conclusion of underground mining activities shall
not be required if the following conditions are met:

(1) The £ill is not located s¢ as to be detrimental to
the environment cor to the health and safety of the public and is
compatible with the approeved post mining land use;

(2) Stability of the £ill shall be demonstrated
through standard geotechnical analysis to be consistent with the
backfilling and grading recuirements; and maintain a static
safety factor of 1.3 on solid benches and 1.5 on slopes;

(3) Surface runcff around, through, and from the £ill
is controlled by drainage structures {(diversions, rock cores,
etc.), which are designed and constructed in accordance with the
approved plans and design specifications;

(4) Any underground development wastes used in the
£ill are non-toxic and non-acid preducing; and
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(5) The surface of the £ill has been vegetated in
accordance with Section 9 cof these regulations.

15.3 In situ processing: Performance standards.

(a) General. Any person who conducts in situ processing
activities shall comply with the applicable performance standards
©f the Act, these rules and regulaticns, and the terms and
conditions ¢f a permit.

(b} Protection of Hydrologic Balance. In situ processing
activities shall be planned and conducted tc minimize disturbance

to the prevailing hydrolegic balance by:

(1) Aveoliding discharge cf fluids into hcles or wells,
cther than as approved by the Commissicner:;

{2) 1Injecting process recovery fluids only into
geologic zones or intervals approved as production zones by the
Commissioner and in accordance with applicable state and federal .
underground injecticn contrecl regulations;

{3) Avoiding annular injection between the wall of the
drill hole and the casing; and

(4) Preventing discharge of process fluid into surface
waters. : ’ :

(c) Control of Toxics. Each person who conducts in situ
processing activities shall submit for approval as part of the
application for a permit a plan that ensures that all acid-
foerming, toxic-forming, or radicactive gases, solids, or liquids
constituting a fire, health, safety, or environmental hazard and
caused by the mining and recovery process are premptly treated,
confined, or disposed of, in a manner that prevents contamination
of ground and surface waters, damage to fish, wildlife and
related envircnmental values, and threats to the public health
and safety.

(d) Process Recovery Fluids. Each person who conducts in
situ processing activities shall prevent flow of the process
recovery fluid:

(1) Horizontally beyond the affected area identified
in the permit:; and :

(2) Vertically into overlying or underlying aquifers.
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(e) Restoration of Groundwater Quality. Each person who
conducts in situ procegsing activities shall restore the guality
of affected ground water in the permit area and adjacent area,
including ground water above and below the production zone, to
the approximate premining levels or better, to ensure that the
potential for use cf the ground water is not diminished.

15.4 In situ processing: Monitoring.

fa) Monitoring Reguirements. Each person who conducts in
situ processing activities shall meonitor the gquality and guantity
of surface. and ground water and the subsurface flow and storage
characteristics, in a manner appreoved by the Commissicner, to
measure changes in the gquantity and gquality of water 1n surface
and ground water systems in the permit area and in adjacent
areas.

(b) Water Quality Standards. Air and water guality
monitoring shall be conducted in accordance with monitoring
programs approved by the Commissioner as necessary according to
appropriate Federal and State air and water quality standards.
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{(2) To the extent reguired under applicable provisions
of State law, either correct material damage resulting from
subsidence caused to.any structures or facilities by repairing
the damage or ccmpensate the owner of such structures or
facilities in the full amcunt of the diminution in value
resulting from the subsidence. Repalr of damage includes
rehabilitation, resteoration, or replacemeni of damaged structures
or facilities. Compensation may be accomplished by the purchase
prior to mining ¢f a non-cancelable premium-prepaid insurance

policy.

(d) Protection of Public Buildings and Dams. Underground
mining activities shall not be conducted beneath or adjacent to
public buildings and facilities, churches, schools, hospitals, or
impoundments with a storage capacity of, or bodies of water
containing, twenty (20) acre-feet or more, unless the
Commissioner finds that mining will not cause material damage or
reduce the foreseeable use. The Commissioner may, if necessary to
minimize the potential for damage, limit the percent of coal
extraction underneath or adjacent to such features or facilities.
If subsidence causes material damage tc such features or
facilities, the Commissicner may suspend mining under or adjacent
to such features or facilities until the subsidence contrel plan

is medified.

(e) Progress Maps. Updated maps of underground workings as
reguired in Secticon 1, Article 2, Chapter 22A of the Act shall be
made avallable to the Commissioner for determining compliance
with the subsidence control plans reguired in Subsection 3.12 of
these regulaticns, and projected location <¢f potential
subsidence. The maps and accompanving descriptions, as
appropriate, shall identify significant features of the
underground mine, including the size, configuration, and
approximate location o¢f pillars and entries, extraction ratios,
measures taken to prevent or minimize subsidence and related
damage, areas of full extraction, and cther information reguired
by the Commissioner. Upcn regquest of the operator, information
submitted with the detailed plan may be held as confidential.
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38~-2-16. Subsidence Control.

16.1 Public Notice.

(a) Notification Requirements. A notification shall be
distributed by mail to all owners of property and residents
within the area above the underground workings. Each such person
shall be notified by certified mail (return receipt reguested) at
least six (6) months pricr to mining, or other time period if
approved by the Commissioner, beneath his or her property or ,
residence. The return receipt shall be kept at the mine office.
The notification shall contain, at a minimum:

(1) Company name, permit number and address;

(2) Identificaticn of specific areas in which mining
will take place and the date specific areas will be undermined;

(3) Dates of mining activities that could cause
subsidence and affect specific structures; and

(4) The locaticn or locaticns where the subsidence
contrel plan may be examined.

16.2 sSurface Owner Protection.

(a) General. Each person who conducts underground mining
activities shall either adopt measures consistent with known
technology which prevent subsidence from causing material damage
to the extent technelogically and economically feasible, maximize
mine stability, and maintain the value and reasonably foreseeable
use of surface lands; or adopt mining technology which provides
for planned subsidence in a predictable and controlled manner.
Nothing in this part shall be construed to prechibit the standard
methoed o0of room-and-pillar mining.

(b) Plan Reguirements. The cperator shall comply with all
provisions of the approved subsidence control plan prepared
pursuant to Subsection 3.12 of these regulations.

(c¢) Material Damage. The operator shall:

(1) Correct any materlial damage resulting from
subsidence caused to surface lands, to the extent technclogically
and economically feasible, by restoring the land to a condition
capable of maintaining the value and reasconably foreseeable uses
which it was capable of supporting before subsidence; and
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38-2-17. Small Operator Assistance Program.

17.1 General. This section comprises the Small Operator
Assistance Program and governs the procedures for providing
assistance to qualified small cperators for the determination of
the probable hydrologic consequences of mining and reclamation
and the statement of physical and chemical analyses of test
borings or core samples. :

Data collected under this program shall be made available to
all interested persons, except information related to the
chemical and physical properties of coal; provided, that
information which pertains only t¢ the analysis of the chemical
and physical properties of c¢oal, except information regarding
such mineral or elemental content which is potentially toxic to
the envirconment, shall be kept confidential.

17.2 Procgram Services. Where a gualified small cperator
reguests assistance, the Department of Energy shall select and
pay a qualified laboratory to determine the probable hydrologic
consequences of mining and reclamation operations in the permit
and adjacent areas and potentially impacted offsite areas. The
probable hydrclogic conseguences shall be in accordance with
Section § paragraphs (7), (8), (10), (11), (12}, (13) and (15)
through (1%) subsection (a) of the Act, paragraph (a) of
subsectlion 3.22 of these regulaticns, and subection 3.23 of these
regulations. . -

17.3 Eligibility for Assistance. Applicants are eligible
for assistance if they:

(2) Intend tc apply for a permit pursuant to the Act; and

(b) Establish that their probable total actual and
attributed coal production from all locations during any
consecutive twelve (12) month period either during the term of
the permit or during the first five (5) years after issuance cof
the permit, whichever period is sherter, will not excead one
hundred thousand (100,000) tons. Production from the following
operaticns shall be attributed to the applicant:

(1) The pro rata share, based upon percentage of
ocwnershlip of applicant, of ccal produced by operaticns in which
the applicant owns more than a five percent (5%) interest;

(2} The pro rata share, based upon percentage of
ownership of applicant, cf coal produced in other operations by
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perscons who own more than five percent (5%) of the applicant’'s
ocperation:

(3} All coal produced by operations which are owned by
members of the applicant's family and relatives unless there is
no direct cr indirect business relationship between or among

them; and

(4) All ccal produced by operatlons owned or
contrelled by the applicant.

(c) Persons who are prchibited from receiving a permit for
any reason, and perscns who organize or recrganize a company for
the sole purpose of cobtaining assistance from SCAP, shall be
deemed ineligible.

17.4 Reqgquest for Assistance. Each applicant requesting
assistance shall complete an application on forms prescribed by
the Commissioner. The applicaticn shall include the following
items:

(a) A statement of intent to file a permit application;

{b) The names, addresses, and phone numbers of the
applicant and the operator, if different from this applicant;

(c) Location of the cperation (Ccunty, Magisterial District
and Nearest Post Qffice);

(d} Name of Tract;
(e} The method of surface coal mining cperations proposed;

(f) The gecleogical title, depth, and thickness of coal seam
to be mined and a general statement as to the calculated coal .
reserves in the proposed permit area, and the method for
calculating such reserves;

{g} An indication of whether or not the operator or any
person, partnership, or corporation associated with the operator
has ever been denied assistance. 1If yes, attach a full
explanation of the circumstances and reasons for denial;

(h) A schedule of the estimated tetal preduction of coal
frem the proposed permit area and all other locaticns from which
producticon is attributed to the applicant under subsection 17.3
of this section. The schedule shall include the following:
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(1) Name of conmpany;

(2) What state this permit was issued in and the
permit number;

(2) Mining Safety and Health Administration
Identification Number;

{4) Actual production c¢f ccal from the preceding year
and production which may be attributable to the applicant
pursuant to subsection 17.3 of this sectlon; and

(5) Estimated future yearly production to include any
production which may be attrlbutable to the applicant for each
yvear of the permit.-

(i) The names and addresses of owners of record of the
property, surface and mineral, to be mined, and owners of record
of the property contiguous to the proposed permit area;

(4) Copies of documents showing that the applicant has a
legal right to enter and conduct operations on lands to be
covered by this permit;

{k} The number of acres c¢f land to be aifected;

{1} The anticipated starting and termination dates of
mining operations;

{m) The name, title and address of every officer, partner,
resident agent, director or perscn performing a functlion similer
to & director, together with the names and addresses of any
persons cwning of record ten percent (10%) or more c¢f any class
of voting stock of the applicant;

‘ (ny A U.S. Geoclogical. Survey topographic map prepared in
‘accordance with Subsection 3.4 of these regulations and :
paragraphs (12), 13(E}, (1l3}(F), (13)(G), and (13)(J) subsection
(a), Section 78 of the Act including the location cf any existing
or proposed test borings; and

fo) A notarized signature of a principal officer of the
applicant indicating that the information contained in the
applicaticn is true and correct to the best of his knowledge.
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17.5 Application Approval and Notice.

{a) The applicant shall be notified if the applicaticn
reguesting assistance has been approved or denied, and if denied,
the reasons shall be attached. - :

(b) 1If application reguesting assistance has been approved,
then one or more gqualified laboratory will be selected to perform
this wecrk. A copy ¢f the c¢ontract or other appropriate work
order and the final report shall be provided to the applicant.

{c¢) The applicant shall arrange for any necessary right-of-
entry for state personnel and the selected laboratory's personnel.
to gain access to data collection and monitoring sites on the
proposed permit area and adjacent areas and shall provide written
agreements of such te the Commissiconer prier to entry.

17.6 Qualified Labcratories.

(a) General. A gualified laboratory means a designated
public agency, private consulting firm or analytical laboratcry
approved by the Departiment of Energy.

(b) Basic Qualifications. Tc gualify for designation, the
laboratory must demonstrate that it:

(1) Is staffed with experienced, professicnal
personnel in the field cf hydrology, mining engineering, aguatic
biclogy, geolcgy, or chemistry applicable tc the werk to be
periormed;

(2) Is capable cf collecting necessary field data and
samples;

{3) Has adeguate spaces for material preparation,
cleaning and sterilizing necessary eguipment, statiocnary
equipment, storage, and space to accommcdate periods of peak work
loads; :

(4) Meets the reguirements of the OQOccupaticnal Safety
and Health Act or the equivalent state safety and health program;

(5) Has the financial capability and business
organization necessary to perfcorm the work required;

(6) Has analytical, monitoring and measuring eguipment

capable of meeting the applicable standards and methods contained
in the most current edition of the Standard Metheds for the
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Examination of Water and Waste Water; Methods for Chemical
Analysis cf Water and Wastes; and EPA Manual 60C/2-78-054 Field
and Laboratory Methods Applicable tc Overburden Minesolls; and

(7) Has the capability of making hydrologic field
measurements and analytical laboratory determinations by
acceptable hydrologic engineering or analytical methods.

{c) The qualified laboratcry shall be capable of performing
the determination and statement. Subcontractors may be used to
provide the services required provided their use is defined in
the application for designation and approval is granted by the
Department of Energy.

17.7 Liebility of Operators.

(a) The applicant shall reimburse the Department of Energy
for the cost of the program services performed i1f the applicant:

(1} Submits false infcrmation on the application;

(2) Fails to submit a surface mining permit
application within one (1) year from the date of receipt of the
appreved probable hydrolegic consaguences report;

{3) Fails to mine after obtaining a surface mining
permit;

(4) Eas an actual and attributed annual production of
coal for all locations exceeding one hundred thousand (100,000)
tons during any ccnsecutive twelve (12) month period either
during the term of the permit for which assistance is provided or
during the first five (3) vears after issuance of the permit
whichever 1s shorter; or

(5) Sells, transfers, or assigns the permit to another
person and the transferee's total actual and attributed
production exceeds the 100,000 ton annual production limit during
any consecutive twelve (12) month pericd of the remaining term of
the permit. Under this paragraph, the applicant and its
successor are jointly and severally obllgated to reimburse the
Commissioner.

(k) The Department can waive the reimbursement cbligation
if it finds.that the applicant at all times acted in gocod faith.
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38-2-18. (itizen's Actions.

18.1 Notice c¢f Citizen's Suits. A person who intends to
initiate-a civil action on his cwn behalf under section 25 of the
Act shall give notice of intent in accordance with the following:

(a) Notice shall, in all cases, be given by certified mail
tc the Commissioner. A copy of the notice shall also be sent by
first class mail toc the Cffice of Surface Mining Field Office
Director;

(b) 1In legal actions brought against any person, the State
of West Virginia cr any other governmental instrumentality,
agency or agent thereof, notice shall be given by certified mail
to the alleged violator, if the complaint alleges a violation of
the Act or any regulation, order or permit issued under the Act;

(¢) Service of notice under this section is complete upon
mailing to the last known address c¢f the person bkeing notified;

(d} A person giving notice regarding an alleged violation
shall state to the extent known:

(1) Sufficient infeormation to identify the provisicn
of the Act, regulation or permit allegedly viclated;

(2) The act or omissicn alleged to constitute a
violation;

(3) The name, address and telephone numbers of the
person or persons responsible for the alleged viclation;

(4) The date, time and location of the alleged -
vicolation(s);

{3) The name, address and telephone number of the
person giving notice; and

(6) The name, address and telephone number of legal
counsel, if any. i ' '

(e} A person giving notice of an alleged failure by the
Commissioner, reclamation board of review, or appropriate
department employee, to perform a mandatory act or duty under the
Act, shall state to the extent known:

(1} The provision of the Act containing the mandatory
act or duty allegedly noct performed:
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(2) BSufficient information to identify the omissicn
alleged to constitute the failure to perform a mandatory act or
duty under the Act;

.

{3) The name, address and telephone number of the
person giving notice; and

~ (4) The name, address and telephone number of legal ... .
counsel, if any, of the person giving notice.

18.2 Citizen's Reguest for State Inspections.

(a) Any person may request a State inspecticen by furnishing
to the Commissioner a signed, written statement (or an oral
report followed by a signed, written statement) giving the
Commissioner reason to believe that a wviclation exists or that a
conditicon or practice which creates an imminent danger to the
health or safety of the public or is causing or can reasonably be
expected to cause a significant, immminent environmental harm to
land, air, or water resources exists. The statement shall
contain a phone number and address where the psrscn can be

contacted.

(b)Y The identity cf any person supplying information to the
Commissioner relating to a possible viclation or imminent danger
or harm shall remaln confidential, if reguested by that person,
unless that person elects to accompany the inspector on the
inspectiocn.

(c)y If an inspection 1s conducted as a result of
informaticon provided tc the Commissioner by a person as described
in paragraph (a) of this Subsection, the person shall be notified
as far in advance as practicable when the inspecticn is tc occur
and shall be allowed to accompany the State inspector during the
inspection, Such person has a right ¢f entry to, upon and
through the coal exploration or surface coal mining and
reclamation operation about which he ¢r she supplied information,
but only if he or she is in the presence of and is under the
control, directicon and supervision of a State inspector while on
the mine property. Such right of entry does not include a right
to enter buildings without consent of the person in contreol of.
the buildings or without a search warrant.

{d) Within ten (10) days of the inspection or, if there is
no inspecticn within fifteen (13) days of receipt cf the person's
written statement, the Commissicner shall respond in writing as
follows:
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(1) If an Iinspectiocon was made, a description of the
enforcement action taken, which may consist of copies of the
State inspecticn report and all notices of violaticon and
cessation crders;

(2) If no State inspection was conducted or
enforcement action taken, an explanation ¢f the reason why;

(3) An explanation of the person's right to infermal
review of the action or inaction of the Commissioner; and

(4) Copies of all materials in subparts (1) and (2) of
this paragraph within the time limits specified to the person
alleged to be in violation, except that the name of the person
shall be remcoved unless disclosure of the person's identity is
permitted under paragraph (b) of this subsecticn.

{(e) Any perscn who is or may be adversely affected by a
prospecting or surface coal mining operaticon may notify the
Commissioner in writing of any alleged failure to make adeguate
and complete inspections as required by law and regulation. The
netification shall include sufficient informaticn to create a
reasonable belief that the law and regulations regarding
inspections are not being complied with and to demcnstrate how
the person is or may be adversely affected. The Commissioner
shall, within fifteen (15) days cf receipt c¢f the notice,
determine whether or not the statutes or regulations concerning
inspections are being ccmplied with and if not, shall corder an
inspection. The Commissicner shall furnish the complainant with
& written decision of the reasons for his determination and
acticons, if any, he has taken.

18.3 Review cf Decisicon Nect to Inspect or Enforce.

(2) Any perscn who is c¢r may be adversely affected by a
surface coal mining or prospecting operation may ask the
Commissicner te informally review an authorized representative's
decision not tc inspect or take appropriate enforcement action
with respect to any violation alleged by that person in a reguest
for inspection under section 13 of the Act. The request for
review shall be in writing and shall include a statement of how
the person is or may be adversely affected and why the decision
merits review. The Commissicner shall conduct the review within
thirty (30) days of his receipt of the reguest and inform the
person of the results. The persocn alleged to be in violation
shall be given a copy of the results of the review, except that
the name cf the perscn who is or may be adversely affected by a
prospecting or surface mining coperation shall not be disclosed
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unless confidentiality has been waived or disclosure is required
under the Freedom of Information Act or cother State or Federal
laws. ' o

(b) Any person may appeal a decision pursuant to this
subsection to the Reclamation Board of Review,

(¢) Informal review under this section shall not affect any
right tc formal review or to a citizen's suit.

18.4 Public Record:

(a) Availability of public records shall be in accordance
with 29B-1-1 et. seg. of the Ccde cf West Virginia. Copies of
all records, reports, inspection materials or information
obtained under the Act, except information in paragraph (b),
Subsection 18.2 of this section, and paragraph (c¢) of this
subsection, shall be made immediately available to the public at
regional offices in the area c¢f mining so that they are
conveniently available. Such information shall include copiles of
all documents relating to applications for and approvals of
existing, new or revised prospecting approvals or surface coal
mining and reclamation permits, Including the revision, renewal,
transfer,assignment or sale thereof, and all documents relating
tc inspection and enforcement actions.

{b) All records will be maintained and preserved for a
period of not less than five (53) years. Relative to prospecting
approvals and surface mining permits, the five year period
applies after final bond releass.

(c) Information as tc coal seams, test beorings, core
samplings or soil samples pertaining to the analysis of the
chemical and physical properties of the coal, except informatioen
regarding mineral or element content which is potentially toxic
to the environment, shall be kept confidential and shall not be
made a matter of public record.

(d) Information on the nature and location of
archaeological resources shall be kept confidential tc the extent
required by the Archaeological Resources Protection Act of 1379.

(e} Permit applicaticns and other related materials
requiring public notices shall be made immediately available in
the county courthouse or other available public office approved
by the Commissioner, in the county in which the proposed mining
cperation is located,
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(£) The Commissioner shall provide procedures, including
nctice and opportunity to be heard for persons beth seeking and
oppeosing discleosure, to ensure confidentiality of qualified
confidential information, which shall be clearly identified by
the applicant and submitted separatesly from the remainder of the
application. Confidential information is limited to that
information identified in subparagraph (1), paragraph (f),
subsection 3.23 of these regulations, paragraph (b) of subsection
18.2 of this Section, paragraph (¢) of this subsecticn, and
information relating to the nature and locaticn of archeological
resources on public land as reguired under the Archeocleogical
Resources Protection Act of 1978§.
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38-2-19 Designation cf Areas Unsuitable for Mining.

1%9.1 Right to Petition.

(a) Any person having an interest which is or mavy be
adversely affected, or the Commissicner, has the right to
petition to have an area designated as unsuitable for surface
cocal mining operations, c¢r to have an existing designation
terminated. Such petition shall be filed in the Office of the
Commissioner.

{b) Designation. The petitioner shall provide the
following information:

(1) A U.S.G.S. topographic map on which is noted the
location and size of the area gcovered by the petiticn;

(2) Allegaticns of facts and supporting evidence which
would tend to establish that the area is unsuitable for all or
certain types of surface coal mining operations;

(3) A description of how mining of the area has
affected or may adversely affect people, land, air, water or
other resources;

(4) The petitioner's name, notarized signature,
address and telephone number; and

{3) A statement which identifies the petitiocner's
interest which is or may be adversely affected, including how the
petitioner meets an "injury in fact" test by describing the
injury to his or her specific affected interests and demonstrates
how he or she is among the injured.

(c) Termination of the Designation. A petitioner
reguesting to terminate a designation shall provide the following
information: :

(1. A U.S.G.S. topographic map on which is noted the
location and size of the area covered by the petition;

(2) Allegations of facts with supporting evidence not
centained in the record of the proceeding in which the area was
designated unsuitable, which would tend to establish the
statements or allegations, and which statements or allegaticns
indicate that the designation should be terminated based on:
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{A) The nature cr abundance of the protected
rescurce or condition or other kasis of the designation if the
designation was based on criteria found in paragraph (b),
Subsection 19.7 of this section;

(B} Reclamation now being technoclogically and
economically feasible, I1If the designation was based on the
criteria found in paragraph (a), Subsection 19.7 ©f this sectiocn;
or - , 7 S

(C) 7The resources or condition not being affected
by surface coal mining operations, cr in the case of land use
plans, not being iIncompatible with surface ccal mining operations
during and after mining, if the designation was based on the
criteria found in paragraph (b), Subsecticn 19.7 of this section.

(3) The petitioner's name, notarized signature,
address and telephone number; -

(4) A statement which identifies the petitiocner's
interest which is or may be adversely affected by the
continuation of the designation including how the petitioconer
meets an "injury in fact"” test by describing the injury to his or
her specific affected interests and demonstrating how he or she
is among the injured; and - S

(5) Fcr areas previously and unsuccessfully propcsed
for termination, significantly new allegations of facts and
supporting evidence must be presented in the petition.

15.2 Initial Processing, Record-kesring, and Neotification
Requirements.

{(a) Within thirty (30) days of receipt of a petition, the
Commissicner shall notify the petiticner by certified mail
whether or not the petiticn is complete in accordance with
paragraph (b) or {(c¢), Subksecticn 19.1 of this section.

(b) The Commissioner shall determine whether any identified
coal resources exist in the area covered by the petition, without
requiring any showing from the petitioner. If the Commissioner
finds there are not any identified coal rescurces in that area,
he shall return the petition to the petiticner with a statement
cf the findings.

(c) The Commissioner may reject petitions for designations

or terminations of designatiocns which are frivolous. Each
petiticner must, at a minimum, satisfy the reguirements of
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paragraph (b) or (c), Subsecticon 19.1, of this section. No party
shall bear any burden cf proof, and each accepted petition shall
be considered and acted upon by the Commissioner pursuant to the
procedures of this Section.

(d) When considering a petition for an area which was
previously and unsuccessfully proposed for designaticn, the
Commissioner shall deternine if the new petiticn presents new
allegations of facts. If the petition does not contain new
allegations of facts, the Commissioner shall not ccnsider the
petition and shall return the petition to the petiticner, with a
statement of its findings and a reference to the record of the
previcus designatiocn proceedings where the facts were considered.

{e) If the Commissicner determines that the petition is
incomplete or frivolous, he shall return the petition to the
petitioner, with a written statement of the reascns for the
determination and the categories ¢f information needed to make

the petition complete.

(£} The Ccmmissioner shall notify the perscn who submits a
petition of any application for a permit received which proposes
to include any area covered by the petition.

(g) Any petitions received after the first advertisement
has been published on a permit applicaticon relating to the same
mine plan area shall not prevent the Commissioner from issuing a
decision on that permit applicaticn. The Commissiconer may return
any petition received thereafter to the petitioner with a
statement why the petition cannot ke considered. Fer the
purposes of this section, close of the public comment pericd
shall méan at the close c¢f any informal conference or if no
conference is requested, at the close of the period for filing
written ccmments and ocbjections.

(h) Promptly after a petiticn is received, the Commissicner
shall notify the general public of the receipt of the petition by
a conspicuous newspaper advertisement placed in the locale of the
area covered by the petition, in the newspaper providing broadest
circulation in the regicn cf the petitioned area, and in the
State Register. The Commissioner shall also make copies of the
petiticn avallable te the public and provide copies of the
petition to cther interested governmental agencies, interveners,
persons with an ownership interest of record in the property, and
other persons known to the Commissioner to have an interest in
the property. Noctice to those persons with ownership interests
in the property of record shall be in accordance with applicable

state law.
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(i) Within three (3) weeks after the determination that a
petition is complete, the Commissioner shall make copies of the
petiticn available to the public and other agencies and shall
notify the general public of the receipt of the petition and
request submissions c¢f relevant information by a newspaper
advertisement placed once a week for twe (2) consecutive weeks in
the locale of the area covered by the petition in the newspaper
of largest circulaticn in the state and in any Official State
register of public nctices. -

(j) Until three (3) davs before the Commissicner holds a
nearing under Subsection 19.3 of this section, any person may
intervene in the procceeding by filing allegations of facts,
supporting evidence, a short statement identifying the petition
to which the allegations pertain and the intervener's name,
address, and telephone number.

(k) Beginning immediately after a petition is filed, the
Commissioner - shall compile and maintain a reccrd consisting of.
the petition and all documents relating to the petition filed
with or prepared by the Department of Energy. The Commissioner
shall make the record available for public inspection, free of
charge, and copying, at reasonable cost, during all normal
business hours at a central location cof the c¢ounty or multi-
county area in which the land petitioned 1s located, and at the
main office of the Department of Energy.

15.3 Hearing Regquirements,

(a) Within ten (10) months after receipt of a complete
petition, the Commissioner shall hold a public hearing in the
locality ©f the area covered by the petition. If all petiticners
and interveners agree, the hearing need not be held. The
Commissioner shall make a verbatim transcript of the hearing.

(p) ©Nect less than thirty (30) days prior to a hearing, the
Commissioner shall give notice by certified mail of the date,
time, and location of the hearing to:

(1) Local, State, and Federal agencies which may have
an interest in the decision on the petition;

(2) The petitioner and the interveners; and

(3) Any person with an ownership or other interest
known to the Commissioner in the area covered by the petition.
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(c) The Commissioner shall notify the general public of the
date, time and location of the hearing by placing a conspicuous
newspaper advertisement cnce a week for two (2) consecutive weeks
in the locale of the area covered by the petition and once during
the week prior to the scheduled date of the public hearing. The
consecutive weekly advertisement must begin between four (4) and
five (5) weeks before the scheduled date of the public hearing.

(d) The Commissioner may c¢cnsolidate in a single hearing
the hearings required for each of several petitions which relate
to areas in the same locale.

(e) Prior to designating any land areas as unsuitable for
surface coal mining operations, the Commissioner shall prepare a
detaliled statement, using existing and available information, on
the potential coal resources of the area, the demand for ceocal
resources and the impact c¢f such designation on the environment,

the economy and the supply cf coal.

{f} In the event that all petitioners and interveners
stipulate agreement pricr to the hearing, the petition may be
withdrawn from consideraticn.

19.4 Decision.,.
(a} In reaching a decision, the Commissioner shall use:

(1) The relevant information contained in the data
base and inventory system;

(2) Information provided through public comment or by
other governmental agencies;

(3} The detailed statement prepared under paragraph
{e), Subsection 19.3, of this section; and

(4) Any other relevant information submitted during
the comment period.

{b) A final written decislion shall be issued by the
Commissioner including a statement of reasons, within sixty (690)
days of completion of the public hearing, or if no public hearing
is held, then within twelve (12) months after receipt of the
complete petition. The Commissioner shall simultaneously send
the decislion by certified mail to the petitioner, every other
party to the proceeding, and to the Field Qffice Director of the
Office of Surface Mining.
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(c) The decision of the Commissioner with respect to a
petitien, cor the Commissicner’'s failure to act within the time
limits set forth herein shall be subject to judicial review by a
court of competent jurisdiction in accordance with State law.

i5.5 Data Base and Inventory System Requirements.

(a) The Cecmmissicner shall develop a data base and
inventory system which will permit evaluation of whether
reclamation is feasible in areas covered bv petitions.

{b) The Commissioner shall include in the system
information relevant to the criteria in paragraph (b), Subsection
19.7, of this sectiocon, including but neot limited to, information
received from the United States Fish and Wildlife Service, the
State Historic Preservation Officer and the Air Pollution Control

Commissicon.

(c) The Commissioner shall add to the data base and
inventory system information:

(1) ©Cn potential coal resources of the state, demand
for those resources, the environment, the economy and the supply
of coal, sufficient to enable the Commissicner to prepare the
Statements required by paragraph (e), Subsection 19.3, of this
section; and

(2) That which beccmes available from petitions,
publicaticons, experiments, permit applications, mining and
reclamation operations and other scurces.

19.6 Public Informaticn. The Commissioner shall:

(2) Make the information and data base system developed
available to the public for inspection free of charge and for
copying at a reasonable cost except that areas proposed for or
included in the National Register of Historic Places may nct be
disclesed if the Commissioner determines that such disclosure
might risk destruction or harm to these rescurces.

() Provide infermation to the public on the petition
procedures necessary to have an area designated as unsuitable for
all.or certain types of surface coal mining operaticns or to have
designations terminated and describe how the inventery and data
base system can be used. :
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19.7 Criteria for Designating Lands as Unsuitable.

(a) Upon petition, an area shall be designated as
unsuitable £f£or all or certain types of surface mining operations,
if the Commissioner determines that reclamation is not
technologically or economically feasible under the Act and these
rules and regulations.

(p) Upcn petition, an area may be (but is not reguired to
be) designated as unsuitable fcr all or certain types of surface
mining operaticns, 1f the operations will:

(1) Be incompatible with existing State or local land
use plans or programs;

(2) Affect fragile or historic lands in which the
operations could result in significant damage te important
historic, cultural, scientific or aesthetic values or natural
systems;

(3) Affect renewable resource lands in which the
operations could result in a substantial loss or reduction of
long rangé productivity of water supply or of focd or fiber
products (Fer the purposes of this secticn, the term "renewable
resource lands" means geographical areas which contribute
significantly to the long range productivity of a water supply,
or food or fiber products); or

(4) Affect natural hazard lands in which the
operations could substantially endanger life and property. Such
lands include areas subject to frequent flooding and areas of
unstable geclogy. . _

19.8 Commissioner's Respensibility for Implementation.

{a) The Commissioner shall nct issue permits which are
inconsistent with designations made pursuant to Section 22 of the
Act. '

(b) The Commissioner shall maintain a cumulative map of
areas designated as unsuitable for all or certain types of
surface coal mining cperations.

(c) The Commissioner shall make available to any perscn any
information within his control regarding designations, including
mineral or elemental content which is potentially toxic in the
environment but excepting proprietary infermation on the chemical
and physical properties of the coal.
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19.9 Land Exempt From Designation as Unsuitable for Surface
Ccal Mining Operations.

(a) The reguirements of this section do nct apply to:

{1) Lands on which surface c¢oal mining cperations were
being conducted prior to August 3, 1877;

{2) Lands covered by a permit issued after August 3,
1977; and

(3) Lands where substantial legal and financial
commitments in surface ceoal mining operations were in existence

pricor to January 4, 1977,
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38-2-20 Inspecticn and EBnforcement. In addition to the _
reguirements set forth in Secticn 15, 16, and 17 of the Act, the
following reguirements shall be met.

2C0.1 Inspection Freguencies.

(a) Scheduling. In addition to the requirements of
subsection (a) of Section 15 of the Act, tThe Commissicner shall
have a right of entry to, upon, and through any prospecting or
surface coal mining &nd reclamation eoperation without advance
notice upon presentation of appropriate credentials. No search
warrant shall be reguired, except with respect to entry into a
building. The Commissioner shall ccnduct:

(1) An average o¢f at least cne partial inspection per
month of éach active surface mining operation.

{2) One complete inspection per calendar guarter of
each active and inactive surface mining cperation. An inactive
operation i1s one which has reguested and received approval to
tempeorarily cease cperations_as provided in subsection 14.11 of
these regulations, or one that has been granted Phase I bond
release, and the revegetation on the surface coal mining and
reclamation operaticn has been successfully established at the
end of the first growing season with a minimum ground cover of
sixty (60%} percent and the operaticon is in compliance with the
reguirements set by subparagraph (B), paragraph 10, subsection
() of Section 12 of the Act or until scil productivity for prime
farmlands has returned to the eguivalent levels ¢f yield as
nonmined land of the same soil type in the surrounding area under
egquivalent management practices as determined by the scil survey
performed pursuant te paragraph 3(15) subsection (a) of Section
8 of the Act and subsection 10.3 and Secticn 10 of these
regulations. . N

(3) Prospecting operations shall be inspected
guarterly to assure compliiance with the Act and these rules and
regulations.

(4) At least cne partial inspecticn monthly and one
complete inspection quarterly for each prospecting cperation fer
which approval has keen granted for ccal removal in excess of 250
tons.

(5) More fregquent inspections shall be made on any

prospecting, active surface mining operation, or inactive surface
mnining coperaticn as necessary to assure compliance with the Ack,
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these rules and regulations, and the terms and cenditions of the
permit.

(b) Partial Inspecticn. For purposes of this section, a
partial inspecticn is an on-site or aerial review cf a person's
compliance with scome of the provisions of the Act, these
regulations, and the terms and conditions of the permit.

(c¢) Complete Inspection. For purposes of this section, a
complete inspection is an on-site review of a person's compliance
with all the provisions of the Act, these regulations, and the
terms and conditions of the permit within the entire area
disturbed or affected by the surface cocal mining and reclamation
operations.

(dy Aerial Inspection. Aerial inspecticns shall be
conducted In & manner which reasonably insures the identification
and documentation of conditions at each surface coal mining and
reclamation site inspected.

Any potential violation observed during an aerial
inspection shall be investigated on-site within three days:
provided, that any indication of a condition, practice or
violation constituting cause for the issuance of a cessation
order shall be investigated on-site immediately. An on-site
investigation of a potential violation cbserved during an aerial
inspecticn shall not be considered to be an additicnal partlal or
complete inspection for the purposes of paragraph (a) of this
subsecticn.

2C.2 Notice of Vielations.

(a) When, on the basis of an inspection carried ocut
pursuant to subsection 20.1 of this section, the Commissioner
determines that the surface mining and reclamation operation or
proespecting operaticn is in viclation of any of the requirements
of the Act, these regulations, and the terms and conditions of -
the permit or prospecting approval, the procedure for issuing a
notice cf viclation as described in subsection {a), Section 17 cf
the Act, shall be initiated immediately.

(b) Notice Preocedures. A notice of viclation shall be in
writing signed by the Commissicner and shall set forth with
reasonable speclficity:

(1) The nature ¢f the violation;
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{2) The remedial action reguired, which may include _
interim steps;

(3) A reasonable time for abatement, which may include
time fcr accomplishment of interim steps, but in nc case shall
the initial abatement period be in excess o¢f fifteen (13) days;
and

(4) A reasoconable description of the portion of the
prospecting or surface coal mining and reclamation operation to
which it applies.

{c) Apatement. The Commissioner may extend the time set
for abatement cor for accomplishment of an interim step, if the
failure to meet the time previously set was not caused by lack of
diligence on the part of the operatcr. The total time for :
abatement under a notice of violation, including all extensions,
shall not exceed 80 days from the date cof issuance, except upon a
showing by the operator that 1t i1s not feasible tc abate the
violation within S0 calendar days due toc cne or mere of the
circumstances in paragraph (e) of this subsection. An extended
abatement date pursuant to this subsection shall not be granted
when the operator’'s failure to abate within 80 days has been
caused by a lack ¢of diligence or intentional delay by the
operator in ccmpleting the required remedial action.

{d) Termination. The Commissiocner shall terminate a notice.
of viclation by written notice to the permittee when he
determines that all violations listed in the notice of violation
have been abated. Notices o¢f wviolations shall nct be terminated
or vacated because ©of the operator’'s inability te comply with the
terms of apatement. B T

{e) Criteria for Extensions of Apbatement Period. )
Circumstances which may gualify an operator for an abatement
period of mere than 90 days are:

(1} Where the operator of a permitted cperaticn has
made timely application for and diligently pursued a permit
renewal or other necessary approval of designs or plans but such
permit renewal or other approval has not been or will not be
issued within 80 days after the time required for reasons not
within the control o©f the operatcr;

{2) Where there is a valid judicial order precluding
abatement within 90 days as to which the operator has diligently
pursued all rights of appeal and as to which there -is no other
effective legal remedy;
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(3) Where the operator cannot abate within 90 days due
to a labor strike;

(4) Where climatic conditions preclude abatement
within 80 davs, or where, due to climatic conditions, abatement
within 80 days clearly would cause more envireoenmental harm than
it would prevent; or

(5) Where abatement within 90 days reguires action
that would vieclate safety standards established by statute or
regulation under the Mine Health and Safety Act of 1877.

(£ Interim Prccedures. Whenever an abatement fLime in
excess cf 90 days 1s permitted, interim abatement measures shall
be impeosed to the extent necessary to minimize harm to the public
or the environment.

{gq) Grant of Extensicn. TIf any of the conditions in
paragraph (e) of this subsecticn exist, the operator may reguest
that the Ccmmissicner grant an abatement period exceeding S0
- days. An authorized representative of the Commissicner shall
grant the extension cnly with the cconcurrence ¢of his immediate
supervisor. The abatement period granted shall not exceed the
shortest possible time necessary to abate the violaticen. The
operator shall have the burden of establishing by clear and
convincing proof that he is entitled to an extension. The
authorized representative of the Commissioner who grants or
denies the extension shall promptly and fully decument in the
file the reascns for granting or denying the request. The
immediate supervisor shall review this document before concurring
in or disapproving the extended abatement date and shall prcomptly
and fully document the reasons for concurrence or disapproval in
the file.

(h) Appeals. Any determination made under paragraph (g) of
this subsecticn shall carry with it a right of appeal.

(i) Extension Period. No extensicn granted under paragraph
{g) of this subsection may exceed 90 days in length. Where the
condition or circumstance which prevented abatement within 90
days exists at the expiration date of any such extensicn, the
ocperator may reguest and the Commissioner may grant a further
extension pursuant to the procedures of paragraph (g) of this
subsection.
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20.3 Cessation Orders.

{a) Imminent Harm.

(1) When the Commissioner finds that a prospecting or
surface mine operation creates an iImminent danger to the health
or safety of the public or is causing or can reasonably be
expected to cause significant, Imminent envircnmental harm to
land, air, or water rescurces, a cessation order shall be issued
forthwith,

(2) Any cessation order issued under the provisicns of
subsection (a) of Section 16 of the Act, shall remain in effect
until the violaticn has been abated or until medified, vacated,
or terminated by the Commissioner or the Reclamation Board of
Review or by a court.

(3) In any cessation order, the Commissioner shall
determine the appropriate remedial measures to be taken to abate
the violation in the most expediticus manner possible and shall
set forth these measures and the time by which abatement shall be
accomplished in the crder.

(4) Mining operations cenducted by any person without
a valid surface mining permit, cr approval for prospecting,
constitute a conditicn or practice which causes or can reasonably
be expected to cause significant, imminent environmental harm to
land, air, or water resources, unless such operations are an
integral, uninterrupted extensicn of previously permitted
operations, and the person conducting such operaticns has filed a
timely and complete applicaticon for a permit or approval to
conduct such operations. '

{(b) Failure to Abate.

(1) 1If the operator fails tc meet the time set for
abatement of a notice of vioclatlon issued pursuant to subsection
20.2 of this section, the Commissioner shall issue a cessation
crder; or

(2) 1If the operator fails to meet the time set for
accomplishment of any interim step of a notice of vieclation
issued pursuant to subsection 20.2 cf this section, the
Commissioner may issue a cessation order,.
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{(¢) All cessation orders shall be issued as follows:

(1) A cessation corder shall set forth in writing with
reasonable specificity:

{A) The nature of the condition, practice or
vioclation for which the order was issued;

(B) The remedial action or affirmative obligation
required by the operator, if any, including any interim steps;

(C) The time established for abatement, 1if -
appropriate; and

(D) A reasonable description ¢ the portion of
the prospecting or surface mining and reclamation operation to
which it applies. _

(2) Reclamation coperations and other activities
intended to protect public health and safety and the environment
shall centinue during the periocd cf any cessation order unless
otherwise provided in the order.

(3) The Cocmmissioner may modify, terminate or vacate a
cessation order for good cause, and may extend the time for
abatement 'if the failure to abate within the time previously set
was not caused by lack of diligence cn the part of the operator.
A cessation corder shall not be terminated or vacated because of
the operator's inability to comply with the terms of abatement.

(4) The Commissioner shall terminate a cessation order
by written nctice when it is determined that all conditions,
practices, or violations listed in the order have been abated.
The termination notice must be in writing and shall not affect
the right of the Ccommissioner to assess civil penalties for the
viclation. . T

(d) Notice of Informal Ccnference. Notices of informal.
conferences held as a result of a cessation order issued pursuant
to the provisions of subsectiocn (a), Secticn 16 of the Act shall
be posted at the nearest regional coffice and sent by mail or
communicated verbally, whichever is morxe practicable, to any
person who filed a report which led to a cessation crder for
which the infermal conference is tc be held. The results of the
informal conference shall be provided to any person who filed a
report which led to the order within five (5) days after the
close of the informal conference.
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{e) Within sixty (60) days after issuing a cessation order,
the Commissioner shall netify in writing any person identified as
owning or contrelling the permittee, that the cessation order was
issued and that the person has been identified as an owner cor
contreliler.

20.4 Show Cause Orders.

(a) General. Where the Commissicner determines that a
pattern of viclations of the Act, these regulations or the terms
and conditieons cof a permit exists or has existed, and that the
violations were caused willfully or through an unwarranted
failure to comply, the Ccmmissioner shall issue an order
requiring the permittee to show cause why the permit and the
permittee's right to mine under the Act should not be suspended
or revoked. TFor purposes of this subsection a willfully caused
violation is a wiclation resulting from an intentional act or
omission, and an unwarranted failure Lo comply means the failure
of the permittee to prevent the occurrence of any vioclation or
the failure to abate any violation of the Act, these rules and
regulatiohs, or the terms and conditions of the permit due to
indifference, lack of diligence or lack of reasonable care.

(b) Criteria for Establishing a Pattern of Violations. The
Commissiconer may determine that a pattern of violations exists or
has existed, based on two or more inspecticns of the permit area
within any twelve (12) month pericd. In making such a
determination, the Commissicner shall take into consideration the
follewing circumstances:

(1) The number cf previous violations cited on more
than one occasion for the same or related regquirements of the
Act, these rules and regulations, or the terms and conditions of
the permit;

{2) The number of previocus violations, cited on more
than one gcccasiocon, of different reguirements of the Act, these
regulations or the terms and ceonditions of the permit; and

(3) The extent to which the violations were isolated
departures from lawiul conduct,. ' '

(c) Duplicate or Similar Viclations. The Commissioner
shall promptly review the history cf violations of any permittee
who has been cited fcor violations of the same or related
requirements ¢f the Act, these regulations or the terms and
conditions of the permit during three (3) or more inspections of
the permit area within any twelve (12) month period. After such
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review, the Commissioner shall determine whether or not a pattern
of vioclations exists.

(d) Permitting Responsibility. Violatlions by any persons
conducting surface ccal mining cperations on behalf cf the
permittee shall be attributed tc the permittee, unless the
permittee establishes that they were acts of deliberate sabotage.

(e) Hearings and Appeals. 1If the permittee files an answer
to the show cause order and requests a hearing, & public hearing
shall be held. The Commissioner shall give thirty (30) days
advance written ncotice to the permittee and any interested party
who requests intervener status of the date, time, and place of.
the hearing. The Commissioner shall publish the notice if
practicable, in a newspaper of general circulation in the area of
the operations, and shall also post the notice in the regional
office ©f the Department of Energy nearest the operaticn.

(f) Consent Agreement. When the permittee demonstrates
that sufficient resources are available tc him to abate the
viplation(s), the Commissicner may enter into a cconsent
agreement. -

(g) EHearing Record and Decisions. Within sixty (60) days
following the hearing, the Commissicner shall issue a written
determination as tc whether a pattern of violations exists, and
furnish to the operator and all other parties to the hearing a
written decision or consent order and the reason therefor,
concerning suspensicn or revocation ¢f the permit.

(h) Revecation and Suspensicn. If the Commissioner revokes
or suspends the permit and the permittees right to mine under the
Act, the permittee shall immediately cease surface coal mining
operaticns in the subject permit area, and initiate the
appropriate remedial action as fcllows: '

{1y If the permit and the right to mine under the Act
are reveoked, the operater shall complete reclamation within the
time specified in the revocation order; or

(2) If the permit and right to mine under the Act are
suspended, the cperator shall complete all affirmative
obligations to abate all conditions, practices, cor violations, as
specified in the suspensicn order.

(i) Failure to Abate. Whenever a permittee fails to abate
a4 violation contained in a notice of violation or cessation order
within the abatement pericd set in the nctice or crder or as
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subsequently extended, the Commissioner shall review the
permittee’'s history of violations to determine whether a pattern
of violations exists and shall issue an order t¢ show cause where

appropriate.

(j) Consent Agreement. If, at any peint in the enforcement
process folleowing the issuance ¢f a notice c¢f violaticn, a
consent order cor a show cause order, a consent agreement is
reached between the Commissioner and a permittee and/or operator,
the following standards shall apply to that consent order:

{1) The Commissicner will reguire all abatement work
mandated in the consent agreement to be performed in the most
expeditious manner physically possible. In no event shall the
time period in which remedial action must be completed exceed cne
(1) year, nor can extensions to abatement times in consent orders
total more than one vear; provided however, that for sites
permitted before the effective date of these regulaticns, the
Commissioner may grant a future extension if he finds in writing
that exceptional circumstances exist which preclude abatement in
the twelve-month period.

(2) Violation of any term in a consent agreement shall
result in immediate forfeiture of the kond for the site, unless
the Commissioner finds in writing that:

(A) The operator and/or permittee have shown good
faith in taking remedial actions required by the consent
agreement; -and

(B) No environmental harm has resulted, or will
result, from the subject violation.

(3) No consent agreement shall be agreed to if the
permittee, and/cr operatoer or any entity owned or controlled by
the permittese and/or the coperator, has violated or 1ls in
violation of a previous consent agreement; previded however, that
the Commissioner is required to make only best efforts to .
determine 1f said vioclation or ownership and contreol ties exist.

(4) Nc consent agreement can be reached on a site if
the permittee and/or operator have previously entersaed into two
consent orders on the same site.

The standards set forth in (1) through (4) above shall apply

to any extension, medification, or other change in any existing
consent agreement. '
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20.5 Civil Penalty Determinations.

{(a) Notice of Violaticon Assessments. The Commissioner
shall review each notice of vioclation and determine whether or
not & c¢ivil penalty will be assessed and the amount of the
penalty. The Commissioner for each notice of viclation, may
assess a separate civil penalty IZcr each day of the violation,
beginning with the date of issuance of a notice of violation to
the date of abatement of the violation. 1In determining whether
or nct to assess a separate daily civil penalty and determine the
amount ©f the civil penalty, the Commissioner shall consider
those factcors specified in subsection (¢), Section 17, of the
Act, and subsection 20.7 ¢f these regulations, and may consider
the extent tc which the operator may have gained any economic
benefit as a result cf a failure to comply. Any notice of
violation which continued unabated for twe or more days after the
initial abatement period, and received a civil penalty assessment
of $3,500 or more, shall be assessed the penalty amount for a
minimum 0f two separate days. The determination as to whether or
not to assess a civil penalty 1f the amount is less than one
thousand dollars ($1,000) will be at the discretion of the
Commissioner. Notices c¢f viclations with a sericusness rating of
4 or greater shall be assessed regardless of the amount.
Termination cf a notice of wviolation shall not affect the right
cf the Commissioner tc assess a civil penalty for those
vieolations,

(b) Cessation Order Assessments. The Commissioner shall,
for each cessation order, assess a civil penalty in accordance
with subsection (a), Section 17, of the Act for each day of
continuing violation, except that such penalty shall not be
assessed for more than thirty (30) days. If the cessation order
has not been abated cor modified within the thirty (30) day
period, the Commissioner shall initiate action pursuant to
subsections (b), (f), or (h), Section 17, of the Act as
appropriate. If the order is suspended in a temporary relief
proceeding, the period specified for the abatement shall not end
until the date on which the Commissiocner issues a final order
with respect to the violation in gquestion. If judicial review
proceedings are Ilnitiated in which the crder is suspended by
court, the daily assessment of the c¢ivil penalty shall not be
made for any perlod befcre entry of a final order by the court.

20.6 Preocedure for Assessing Civil Penalties.

(a) Assessment Officer - Duties. For the purposes of this
section, the assessment officer shall not determine the proposed
penalty assessment until such time as the Commissioner has caused
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an inspection of the violation te be conducted. The Commissioner
must conduct the inspection of the violation within the first
fifteen (15) days after the notice or order was served.

(b} Determination ¢f Civil Penalty Amounts. Civil penalty
amounts for notices of viclation shall be determined in
accordance with the factors specified 1in paragraph {c), Secticn
17, of the Act and the numerical point system in subsection 20.7
of this section. Within fifteen (15) days of service of a notice
of vioclatiocn or cessation order, the person to whom it was issued
may submit written information about the viclation tc the
Commissioner and to the inspectcr who issued the notice of
viclation or cessation order.

(c) Notice of Assessment. The Commissioner shall provide a
copy of the proposed assessment and the accompanying worksheet to
the operator by certified mail, within thirty (30) days of the
date of the issuance of a notice or order. The Commissioner
shall alsc give notice including any worksheet, in person or by
certified mail, t¢ the operator of any penalty adjustment as a
result of an informal conference within thirty (30) days
following the date of the conference. The reasons for
reassessment shall be documented in the file by the assessment
officer. The Commissioner shall consider any information
submitted pursuant to paragraph (b) of this subsection in
determining the facts surrcunding the viclation and the amcunt of
the penalty. Unless a conference has been reguested, the
Commissicner shall review and if necessary reassess any penalty
considering facts which were not reasonably available on the date
of issuance of the propcsed assessment because of the length of
the abatement period. The Commissioner shall serve a copy ©of any
such reassessment and ¢f the worksheet showing the computation of
the reassessment within thirty (30) days after the date the
viclaticn is abated.

(d) Notice of Informal Assessment Conference. The time and
place of an informal assessment conference shall be posted at the
nearest Department of Energy regional cffice tc the operation, at
least five days prior tc the conference date. Any person shall
have the right to attend and participate in the conference.

() Informal Conference. An informal conference on the
assessment or reassessment must be scheduled within 60 days of
the recelipt of & request, pursuant to paragraph (1) subsection
(d) of Section 17, of the Act. Failure to serve a proposed
assessment notice pursuant to paragraph (¢) of this subsection or
hold an informal conference in the time limits specified in this
subsecticn will not be considered as grounds for dismissal. of the
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assessment, unless the operator proves actual prejudice and makes
timely cbjection to the delay. The conference officer shall
consider all relevant information on the violation including
information which may be provided pursuant to paragraph (b) of
this subsection. Within thirty {(30) days after the conference is
held the conference cofficer shall either: :

(1) Settle the issue, in which case a settlement
agreement shall be prepared and signed by the conference officer
on behalf of the Commissioner and by the person assessed;

{2y Affirm, ralse, lower, or vacate the penalty; cor

{3) Terminate the conference when it is determined
that the issues cannot be resclved or that the person assessed is
not diligently working toward resclution of the issues.

(£) Settlement Agreement. If a settlement agreement is
entered into, the person assessed will be deemed to have waived
all rights to further review of the violation or penalty in
question, except as otherwise expressly provided for in the
settlement agreement. The settlement agreement shall contain a
clause to this effect. If full pavment of the amcunt specified
in the settlement agreement is not received by the Commissioner
within thirty (30) days after the date of signing, the
Commissioner may enforce the agreement or rescind it and affirm,
raise, lower or vacate .the penalty within thirty (30) days from
the date of the rescission.

(g) Rules of Zvidence. At fcrmal review proceedings
pursuant to sections 2 and 17 of the Act, no evidence as to any
statement made or evidence produced by cne party at a conference
shall be intrcduced as evidence by ancther party, or may be used
to impeach a witness.

(h} Fact of Violation. The fact of violation may not be
contested in a civil penalty review proceeding, if it has already
been decided in & formal review proceeding under paragraphs (3)
cr (4) subsecticn (d) of section 17 of the Act.

(1) Escrow. If a person resquests judicial review of a
proposed assessment, the proposed penalty assessment shall
continue to be held in escrow until completion of the judicial
review.

(j) Penalty Adjustment. When an administrative or judicial
reviaew of a civil penalty order results in an order increasing
the penalty, the person to whcem the notice or order was issued
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shall pay the amcunt of the increase within fifteen (15) days
after the order is mailed to each perscn.

(k) Mitigation. Unless caused by lack of diligence,
inability to ccemply may be considered in mitigation of the amcunt
of civil penalty and in establishing a time pericd of the
suspensicn of a permit.

20.7 Assessment Rates.

(a) History cf Violations. History of previous violations
is an accounting of all Notices of Violation and Cessation Orders
that were written on the subject operation in the previous twelve
(12) months. Notices of Violation and Cessation Orders which
ware withdrawn or wvacated shall not ke included in the

accounting.

(1) Previous viclation ~ Rate Per Viclatiocn
1 -2 None
3 -5 $20.00
€ - 10 $40.00
cever 10 $60.00

Number of Violations x Rate = Amount

(b) Seriousness of the violation.

1-2 Violation is of an administrative nature resulting
in no harm or danger to the environment or public:
or the standard is violated te such a minor degree
that enVLronmental harm or public danger will noct
result.

Violation results in potential or actual harm cr
danger remaining in the permit area; or in the
case where the impact extends beyond the permit
area; can be demenstrated that potential danger or -
harm or will not result.

W
1
a

5-6 Viclation extends beyond the permit area and
results in a mincr degree of potential or actual
harm or impact on the public.

7-8 Violation extends pbeyond the permit area and

results in a significant degree cf environmental
harm cor danger to the public.
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9-10 Viclation
result in
or create

is or can be reascnably be expected to
significant imminent environmental harm

an imminent danger tc the health or .
the public. . : i _

safety of
Sericusness Rating| 0 | 1 | 2 | 3 | 4 | 5 {6 | 7 | 8 | 8 ] 10 |
| | I I | I | [ I I I I
Amount | =-1100|230}39%6|608|875|12 |16 | 21| 27] 35 |
| | I I I i |06 |17 | 20| 45| 00 |
| i I | | | | | I I | ]
I I ] I E | I I | I I I

I
|
I
!
|
I

(c)

Operator Negligence.

L
viclation.
1-2
3-4
problem.
5-6
7-8

This violation is considered beyond the
control.of the operator or his employees
and no negiigence can be attributed to this

This violation was a result cf an oversight
on the part of the cperator and may have
been avoided if more conscienticus effort
or reasonable care were given.

This viclation was obvious and noc action
was taken by the operator correct the

The operator failed to adeguately respond
to previous enforcement acticn.

The operater had been officially notified
of this problem and did not make any
effort at correcting the problem.

Civil Penaltiy Rate Schedule - - QOperator Negligence _

[Negligence | ¢ 1] 2] 31415 6|71 8 |

A T
|70 |25 {52 |120|200|315]474|693|1000 | i
I | I I I | i I | |

[Amcunt
I
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(d)

Operator's Good Faith

0 Operatcr failed tec take appropriate
action. ' '

1-2 Operator took prompt but minimal
action tc correct the viclation.
Violation was abated before required
date.

3-4 Operator started promptly on remedial
measures and worked diligently to
correct the violation.

Viclation was abated before required
date.

5-6 Operator started immediately and
expended all reasonable efforts to
correct the violation. Violation
was abated before the regquired date.

7-8 COperator was already working on
remedial measures and expended
extreme effort in correcting the
violation. Viclatlion was abated
in less time than the required date.

G

Ao

ating

od Faith

0 1 2 3 4 5 6 7 8

Amount

0 88 |206]363 8825|1158 1582 2120

|
|
|
1
]
|
|
[ 564
|

] 7 |
|1 4| 5] |
L ] |
I L 1
L o |
I . |
] ] |
|| i | |
| 88 | | 564| 825] !
] ] {

| l
| |
| |
| !
I |
| |
! l
| |
] ]
| |

(e)

Cetermination of Penaltv Amount

No. Previcus Violations
Seriocusness of Viclatiorns
Operator Negligence

Subtotal
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Less Good Faith
Total

20.8 When an Individual Civil Penalty Mav be Assessed:

(a) Except as provided in paragraph (b) of this subsection,
the Commissioner may assess an individual civil penalty against
any corporate director, officer or agent of a corporate permiitee
who knowingly and willfully authorized, ordered, or carrjed out a
violation, failure cr refusal.

() The Commissioner shall not assess an individual civil
penalty in situations resulting from a permlit viclation by a
corporate permittee until a cessation order has been issued by
the Commissioner to the corporate permittee for the violation and
the cessation order has remained unabated for thirty (30) days.

20.9 Amcunt of Individual Civil Penalty.

(a) In determining the amcunt of an individual civil
penalty assessed under subsection 20.8 ¢f these regulations, the
Commissioner shall consider the criteria specified in subsection
{c) cf Sectlion 17 of the Act.

(b) The penalty shall not exceed $5,000 for each violation.
Each day of a continuing violation may be deemed a separate
viclation and the Commissicner may assess a separate individual
civil penalty for each day the violaticn, failure or refusal
continues, frem the date c¢f service of the underlying notice of
viclaticn, cessation order c¢r other order incorpcrated in a final
decision issued by the Commissioner until abatement or compliance
is achieved. -

20.10 Procedure for Assessment for Individual Civil
Penalty.

(a) The Commissioner shall serve on each individual to be
assessed an individual civil penglty a notice of proposed
individual c¢ivil penalty assessment, including a narrative
exXplanation ©f the reasons for the penalty, the amount to be
assessed, and a copy of an underlying notice of vioclation and
cessation order.

{(by The notice of propecsed individual civil penalty
assessment shall become a final order of the Commissioner thirty
{30) days after service upon the individual unless:
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(1) The individual files within thirty (3C) days of
service of the notice of propesed individual civil penalty
assessment a petiticn for review with the Reclamaticn Board of
Review; or _. S

{2) The Commissioner and the individual or responsible
corpcrate permittee agree within thirty (30) days of service of
the notice of proposed individual civil penalty assessment to a
schedule or plan for the abkatement or correction of the
violation, failure, cor refusal. }

(c¢) For purposes of this subsection, service is sufficient
if it would satisfy stdte requirements for service of a summons

and complaint.

20.11 Payvment of Penalty

(a) If a notice of propecsed individual civil penalty
assessment becomes a final order in the absence of a petition for
review or abatement agreement, the penalty shall be due upon
issuance cof the final order.

(b)Y If an individual named in a notice of proposed
individual civil penalty assessment files a petition for review
in accordance with subparagraph (1), paragraph (b), subsection
20.1C of this secticon, the penaliy shall be due upcn issuance of
a final administrative oxder affirming, increasing, or decreasing
the proposed penalty.

(c) Where the Commissioner and the cocrporate permittee or
individual have agreed in writing on a plan for the abatement of
or compliance with the unabated crder, an individual named in a
notice of preoposed individual civil penalty assessment may
postpcne payment until receiving either a final order from the
Commissioner stating that the penalty is due on the date of such
final crder, or written notlice that abatement or compliance is
satisfactory and the penalty has been withdrawn.

20.12 Fees and Costs of Administrative Proceedings.

(a) Reguest for Fees. Any perscn may on regquest be awarded
by the appropriate board or court a sum egual to costs and
expenses including attorneys' fees and expert witness fees as
determined to have been reasconably incurred. Such reguest must
be "filed within forty-five (45) days of date of entry of
judgment. :
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The reguest shall include an affidavit setting forth costs
and expenses and an itemized statement of attorneys' fees. The
regquest shall be served upon all parties who shall have thirty
(30) days to answer the request. Cost and expenses including
attorneys' fees may be awarded to:

(1) Any participating party against the viclator upon
a finding that there is a violation of the Act, the regulations
cr the permit has occurred, and there is a determination that the
party made a significant centribution to the full and fair
determination of the issues;

(2) To any participating party cther than the violator
or his representative from the Department of Energy upon a
determinaticn that the party made a significant contribution tc a
full and fair determination of the issues;

(3) To a violator freom the Department of Energy when
the violator demonstrates that the Department c¢f Energy issues
cessaticn order, a show cause order or notice c¢f violation in bad
faith and for the purpose of harassing or embarrassing the
viclator, provided that no award shall be made under this
subsecticn if the Departiment of Energy prevalls upon the issue of
a violation;

(4} To a violator from any participating party other
than the Depariment ¢f Energy where such participating parties
initiated or participated in the magistrate proceeding in bad
faith and for the purpose of harassing cor embarrassing the
violator; and

{5) To the Department of Energy from any participating
party where the Department of Energy demonstrates that any such
party participating in such proceeding in bad faith and for the
purpose of harassing or embarrassing the Department of Energy.

An award may also include atterneys' fees and expert witness fees
expended in cbtaining an award cf costis, expenses and attorneys’
fees. Decisions on such awards may be appealed as cther cases
under the Act. o : -
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38-2-21 Reclamation Board of Review.

21.1 Open Meetings.

{a) General. All meetings of the Reclamaticn Board of
Review, pursuant o the provisicns of the Act shall be open to
the public.

(b) Public Notice. The time, and place of all regularly
scheduled meetings and the time, place and purpose of all special
meetings shall be made available to the public and the news media
by publishing a notice containing at least the above information
in a newspaper of general circulaticn in the ccunty where the
site or environmental concern exists, cor if the matter under
consideration is of general Interest tc the people of the State
in a newspaper of general circulation in the State.

(¢) Emergency Meetings. In the event of any emergency
requiring immediate official action such efforts to notify the
public shall be taken as circumstances allow.

21.2 Appeals to the Reclamation Board of Review.

{(a) Site Visits. The board may visit the site ¢f the
activity or proposed activity which is the subject of the hearing
and take such additional evidence as it deems necessary provided
that all parties and interveners be given notice of the visit and
are given an cpportunity to accompany the Board.

(b) Final Orders. On all appeals tc the Board, the Board
shall issue a final decision thirty {30} days after .the hearing
or within thirty (30) days after the testimeny presented at the
hearing has been transcribed and checked feor accuracy.

{¢} Burden of Proof. The burden of preoof shall be on the
party seeking to reverse the decision ¢of the Commissioner.

21.3 Ex parte Communication.

(a) Prohikition. E=x parte contacts between representatives
cf the parties appearing before the Beard and members or
representatives of the Board shall be prohibited.
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38-2-22 Coal Refuse

22.1 Applicability - Any surface coal mining operation
which involves the construction, operaticn, enlargement,
modification, removal and/cr abandonment ¢of a coal refuse site
shall be subject to the special provisions cf this section in
addition to other applicakle permitting regquirements, performance
standards, and enforcement provisions c¢f these regulations, the
Act, and other state and federal laws and regulations.

22.2 Certification - For purposes of permitting, the
applicant shall submit a separate set of maps, plans, design
data, and specifications for the refuse dispecsal facility, in
addition to those contained in the permit applicatiocn.

The disposal facility shall be designed using current,
prudent engineering practices. A gualified registered
professional engineer, experienced in the design of similar earth
and refuse structures, shall certify the design of the disposal
facility. The dispesal facility shall be designed to attain a
minimum long-term static safety factor of 1.5. The stability of
all foundaticns and abutments must be maintained during all
phases of construction.

22.3 Permit Reguirements - General - In addition to the
other permitting requirements of the Act, these regulaticons, and
the requirements of 30 CFR 77.214 and 30 CFR 77.215, each permit
application which invclves a <¢oal refuse site shall contain the
following materialis: N

(a) Narrative. A general narrative and discussion of the
project to include at a mininmum a discussion of existing site
conditions, the design life of the facility, quantity and type of
coal refuse to be placed on the site, subsidence potential methed
of operation to include clearing and grubbing, tcpsoil
stockpiling, construction of surface and subsurface drainage
facilities, phases of construction, method and lccation of coal
refuse placement or remcval, coal refuse placement during
inclement weather, routine inspection and maintenance, procedure
to be fellowed in the event the site is abandoned prior to the
planned design life, and a sequence for censtructicon of drainage
facilities, critical construction phases, reclamation and final
abandonment procedures. In addition, include a description of
the duties, responsibilities and lines of communication of those-
perscns responsible for the design and construction of the coal
refuse disposal site. All data, graphs, c¢urves, etc., which
provide the basis for hydrelogic and hydraulic design of ceoal
refuse embankments and impcundments shall accompany cther design
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data, plans, and specifications, submitted as part of the permit
application. T . ' '

(b) Plan View. A plan view of the site showing detailed
contours, limits of the cecal refuse disposal site, all drainage
facilities, location of springs, seeps, mine drainage and/or
openings, location of the subdrain system, project stationing,
location of cross sections, location of borings, test pits and
instrumentation and other pertinent data regquired for project
contrel,

(c) Crcocss Sections. Cross secticns ¢of the coal refuse
disposal site transversely and leongitudinally showing original
ground, finished elevations, final configuration ¢f refuse
material, subdrains, diversicn details, spillways, and other
pertinent features ¢f the site. Cross sesction shall be of
sufficient accuracy and detail so as to provide a bkasis for
stability computaticns at c¢ritical locations.

{(d) Sediment Control Plan. A sediment ccntrel plan
designed in accordance with Subsection 5.4 of these regulations.

(e) Diversicns. Each application shall contain plans and
specifications for a diversion channel above the ccal refuse site
to direct surfaces water runcffi from the contributing watershed
arcund the facility. Such diversion channel shall be designed in
accordance with subsection 5.3 of these regulations except as
follows: ' b

{1) Design storm. &All diversion ditches and stream
channel diversicns shall be designed to carry the peak runoff
from a cne-hundred (100) year frequency, twenty-four (24) hour
duration rainfall.

{2) A freebcard equal to.or greater than 1+.025vdl/3
shall be added to the design flow depth to cbtain the total depth
of the diversicn ditch.

{3) Each diversion ditch must be designed to carry the
peak flow with freeboard from the contributing watershed area.

{4) Diversicns shall be designed, constructed, and
maintained in a manner which prevents additicnal contributions of
suspended solids to streamflow and to runoff outside the permit
area Lo the fullest extent possible.
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(5) Excess excavated material not reguired for
constructicon or maintenance of the diversion ditch must be
properly disposed of in the permit area.

(6) Topsecil removed from the channel excavation shall
either be redistributed on another part of the permit area or
stockpiled for a later use.

(7) All diversicn systems shall exit safely beyond the
toe of the embankment in a natural drainway capable of carrying
the design fleow without excessive erosion.

(8) All stream channel diversions must ke designed to
carry the design flow arocund the disturbed area. The diversions
must outlet into the original channel or a natural channel of
equal cross section. ) ’

(89) Diversions in refuse must be lined with soil or a
suitable substitute unless other erosion protection is provided.

{10) Permanent diversion systems designed toc convey
water under a cecal refuse embankment by means cf a pipe or
‘conduit are unacceptable. However, diversion by means ¢f a pipe
cr conduit may be permitted during active operation, provided
that (1) height cr storage limits for impcundments are nct
exceeded, (2) the pipe or ceonduit is used in conjunction with
surface ditches te meet applicable design storm requirements, and
(3) the design of the pipe or ceonduit accounts for durability and
design life, load limits, joint sSealing, trash rack protection,
and maintenance reguirements throughout the coperaticnal life of
the structure.

(f) Design and Specificaticns for Hydraulic Structures.
Such structures shall be designed to safely control excessive
erosion by using energy dissipators and/or channel protection, as
necessary, based upon design flow velccity. Seepage control
devices shall be used tc prevent undercutting of nonflexible
linings. The potential for landslides cor slope failures shall be
considered in the location of all hydraulic structures. Channels
shall not be lccated on or near an existing landslide. No
surface runoff or slurry may be diverted into underground mines
uniess approved by the Commissioner in accordance with paragraph
(e) subsection 14.5 of these regulations.

(g) Computations. The application shall include all design
data and calculation results. If a computer analysis is used,
only the input data and results used specifically in the design
need be submitted. 1If graphical flood routing technigues are
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used, all charts and graphs shall be included. Adeguate cross
secticons and procfiles shall be given for all hydraulic
structures. - S -

{h) All coal refuse impoundments mist be analyzed and/or
designed in accordance with this subsection. Non-impounding coal
refuse embankments must be designed in accordance with this
subsection unless any proposed modifications toc the design
standards of this subsection are justified through appropriate
stability analysis. The fecllowing structural analysis and/or
design data ¢f coal refuse embankments and impoundments shall be
presented in graphical or tabular form:

(1) A sufficient subsurface investigation shall be
performed by a registered professiocnal engineer or engineering
geclogist. The number, location, and depth of boerings, test
pits, and/cr trenches shall be reasonable for the size, purpose,
solls present, and foundaticn type of the structure. The
investigation shall consider depth of so0il to bedrock, field
classificaticn of scils, character of bedrock, in situ testing,
soil sampling, determination ¢f groundwater flow and lecation of
seeps and springs, and a soil profile for critical locations in
the structure, hydraulic structures and other pertinent locations
which may affect the safety of the structure. The number, depth,
and location of boreholes shall be based on the gquantity of
material t¢ be impounded and subsurface conditions. A geologic
study shall alsc be conducted for impounding structures to
evaluate landslides into the impoundment, bedrock discontinuities
such as soft seams, joints, joint systems, bedding planes, and
fault zones which may adversely affect the structure's
performance. Past and future mining to include height of seam,
depth and cocver rock of the seam, and previcus subsidence
preblems shall be considered where subsidence may affect the
safety cf the structure.

{2) Laboratory tests shall be conducted on all
foundation and embankment materials to include soil
classification through hydrometer analysis, density, water
content, compaction tests, shear strength, consolidation, and
permeability unless the scope, characteristics, or design concept
0of the site make one or mcre of these requirsments unnecessary.

(i) Safety Factors. A description including plans, design
data, specifications, and computations of how safety conditions
will be achieved. The disposal facility shall be designed to
attain & minimum long-term safety factor of 1.5; provided further
that a coal refuse site which has the capabilitvy tc impound water
shall also attain a seismic safety facter of at least 1.2.
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{j) Liguefaction. Describe the potential for liguefacticn
and provide safeguards against the development of this condition.

(k) Instrumentation. A description c¢f installation of
instrumentation such as piezometers, settlement markers, slope
indicators, and similar monltoring devices shall ke included in
the plan to monitor present hazardous ceonditions, construction
conditions, and to verify design assumpticns. A plan for
monitoring these devices shall aiso be provided.

(1) §&tability Analysis. All stablility analyses shall be
done using standard engineering technigques. The submittal shall
include <ross sectlions at critical locaticns in the facility
showing the materials profile, location ¢f c¢ritical potential
failure surfaces and their factors of safety, estimated cr
measured phreatic surfaces for construction and/or long term
seepage conditions, and a tabulated listing of strength
parameters used. .If a computer analysis is used, only the input
data and results used specifically in the design shall be
submitted.

(m) Underdrains. If the disposal area contains springs,
natural or manmade water ccourses, or wet weather seeps, the
application shall include diversions and underdrains as necessary
to control erosion, prevent water infiltraticn intec the disposal
facility and ensure stability. Diversions and underdrains shall
be designed as follows:

(1} Runoff from the areas above the refuse pile and
runoff from the surface of the refuse pile shall be diverted into
stabilized diversion channels designed in accordance with
paragraph (e) of this subsection and subsection 5.3 of these
regulations to safely pass the runoff frem a one hundred (100)
year, twenty-four (24) hour precipitaticon event., Runoff diverted
from undisturbed areas need not be commingled with runoff from
the surface of the refuse pile. Uncontrolled surface drainage
may not be diverted over the cutslope of the refuse piles.

(2} Underdrains shall cconsist of durable rock or pipe,
and be designed and constructed using current, prudent
engineering practices. The underdrain system shall be designed
to carry the anticipated seepage of water due tec rainfall and
frem seeps and springs in the foundation of the disposal area
away from the site, and shall be protected from piping and
contamination by an adequate fiiter. Rock underdrains shall be
constructed o¢f durable, ncnacid, nontoxic-forming rock (e.g.,
natural sand and gravel, sandstone, limestcne, or other durable
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rock) that does ncot slake in water or degrade to soil material,

and which is free c¢f c¢oal, clay or other nondurable material. .
Perforated pipe underdrains shall be corrcsion resistant and -
shall have characteristics consistent with the long-term life of

the f£ill.

(n) Site Preparation. Procedures for clearing and
grubbing. : ;

(o) Excess Material. Procedures for dispcsal of excess
material resulting from c¢learing, grubbing, and cther site
preparation activities.

(p) Compaction Regquirements. Prccedures for spreading and
compaction of refuse material during placement. The material
shall be compacted in layers not exceeding two (2) feet in
thickness-and-shaii-net-have-any-sicpe-exceeding-twe-horizental
te-ene-verticai;-where-engineering-data-substantiates-that;-and-=a
minimum-seferty-factor-cf-1is5-witi-pe-atratitned-and-a-minimum
setsmic-gafety-factor-cf-is2-wilti-kbe-attained.

(g) Sealing Abandoned Openings. Plans in accordance with
3C CFR 75.1711 for sealing abandcned cpenings and covering the
seal with four feet of an impermeable non-toxic material. Such
plans shall consider prevention of water bulldup behind the
seals, toxicity of the refuse and mine strata, gradient of the
opening, hydrologic balance and passage of any acid water to a
treatment facility. If a mine seal is in the impoundment area of
an impounding coal refuse disposal site, the seal shall be
designed to safely withstand full hydrostatic head with a factor
of safety of at least 1.5 against blcwout. HEigher factors of
safety may be required where dictated by the c¢onseguences of
failure. Calculations and cross sections used in the analyses
shall be submitted.

(r) Extinguishment of Burning Areas. Plans approved by
MSHA for the extinguishment of burning areas which contain, at a
minimum, method of extinguishment, safety measures for eguipment
operators and persons working cr living in the vicinity of the
site, and a provision that only those persons authorized by the
cperator, shall be involved in the extinguishing operation.

(s) Undergrcound Dispesal. Plans for underground refuse
disposal shall be submitted tc and approved by the Commissioner
and the Mine Safety and Health Administration. All plans must
include: ' ' :
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(1) Method of disposal including a description of the
source of the transport medium;

(2) Maps of mines where coal refuse materials are to
be dispcsed with a descripticn of the percent of mine void to be

filled;

(3} Description of locaticn of active workings
incliuding plans, specifications, and metheds of censtructing
underground retaining walls;

{4) Potential areas of breakout in active mine
workings and cn the surface of the ground;

(5) Effects ¢f subsidence on the plan;

() The effects on the hydrologic regime including the
location and description of permanent monitoring wells or
monitoring stations;

(7} Gradient of the mine from the backfill area;

(8) Descripticon of the stratum underlying the mined

coal;
(8) Scurce and guality of the refuse;

(10) The method ¢f treatment of water 1if released to
surface streams; '

{(l11) A contingency plan formulated tc alleviate or
correct any hazardous conditions which may result from a blowout;
and

(12) A description of the surface area to be supported
by the refuse backfill, the anticipated surface effects fcllowing
backfilling, and the method for dewatering the backfill.

(t) Abandonment Plan. An abandonment plan which addresses
the following reguirements and include a schedule for their
implementaticn:

{1) No refuse embankment or impoundment may be
abandoned until appreved by the Commissioner.

(2) The final top elevaticn c¢f the refuse embankment

must be higher than, and sloped into, the diversicn ditch.
Maximum slope of the top ¢of the embankment to the diversion ditch
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shall be five (3) percent unless otherwise approved by the
Commissioner. . o

{3) All pipes under refuse areas left as non- -
impounding f£ills shall be sealed with concrete at the upstream
end prior to abandonment.

{4) At abandonment all fine refuse in the impoundment
pool shall be covered with a minimum three fcot layer of coarse
refuse or other f£ill material pricr to topsoiling unless
otherwise approved by the Commissioner.

{2) At abandonment all c¢oal refuse shall be covered
with a minimum of- four (4) feet c¢f the best available non-toxic
and non-combustible material in a manner that dces not impede
flow from sub-drainage systems. The Commissioner may allow less
than four (4) feet of cover material where it can be demonstrated
on the basis cof physical and chemical analyses of the growth
medium that the vegetation reguirements of Section 9 of these
regulations will be met.

(6) & certificate of approval for completion of
construction shall be issued upon completion of the above
reguirements.

22.4 Permit Requirements - Impeunding Structures. In
addition to the requests of the Act and these regulations, coal
refuse dispesal sites which have the capability of impounding
water shall be subject to the special reguirements of this
subsecticn and may be subject to other state and federal laws and
rules and regulations, depending on their embankment size and
holding capacity.

(a) Dam Control Act. A coal refuse site which is
censtructed in such a manner that it: (1) Rises twenty-five
(25) feet or more above the natural bed cof a stream or
watercourse as measured from the downstream toe of the embankment
and which does or can impound fifteen (15) acre-feet or more of
water, or; (2) Rises six (6) feet or more above the natural bed
cf a stream or waterccurse as measured from the downstream toe of
the embankment and which does or can impound fifty (50) acre-feet
or more of water is by definition a dam and is thereby subject to
the provisions of the West Virginia Dam Control Act set forth in
Chapter 20, Article 5D of the Code of Wes:t Virginia. .

(b) Mine Safety and Health Administration (MSHA) _
Impoundments. A coal refuse site which is constructed in such a
manner that it can impound water, sediment, or slurxy to an

231




Title 38 : -
CSR 2
Section 22

elevaticn of: (1) Five (53) feet or mcre above the upstream toe
of .the structure and can have a storage volume of twenty (20)
acres/feet or mcre, or: (2) Twenty (20} feet or more above the
upstream tce of the structure, or; (3) Presents a hazard to
coal miners as determined by the District Manager of the Federal
Mine Safety and Health Administration, shall be subject to the
requirements of 30 CFR 77.21% and 77.216 of the Federal Mine
Safety and Health Administration Regulations.

(c) Small Impcundments. Coal refuse sites which result in
impoundments which are not subject to the Dam Control Act or the
Federal Mine Health and Safety Act shall be designed,
constructed, and maintained subjeci fto the reguirements of this
subsection and subsections 5.4 and 22.5 (j){6) of these rules and
regulations.

(d) Hazard Potential. The hazard potential of coal refuse
sites which have the capability of impcunding water shall be
determined by the applicant based on the potential loss of life
that would result due to a failure and the classification
determined on the basis of the following criteria:

(1} Class A. Impoundments located in rural or
agricultural areas where failure may damage farm buildings,
agricultural land, or seccondary highways. Failure of the
structure would cause only less of the structure and loss of
property use such as related roads, but with little additional
damage to adjacent property. Any impoundment exceeding twenty-
five (25) feet in height measured at the downstream toe or two-
hundred (200) acre-feet storage vclume or having a watershed
exceeding five hundred (500) acres shall not be a Class A
structure.

(2) Class B. Impcundments lccated in predominantly
rural agricultural areas where failure may damage isolated homes,
pPrimary highways or minor railrcads or cause interruption of
relatively impertant public utilities. Failure of the structure
may cause great damage teo property and project operations.

(3) Cclass C. Impoundments located where failure may
cause loss ¢f life, serious damage to homes, industrial and
commercial buildings, important public utilities, primary
highways, or main railrocads. This classification must be used if
failure would cause possible loss of human life.

(&) Emergency Planning. TFor a Class C structure or if a
dangerous condition exists, notification and action procedures
shall be formulated by the operator or owner, for public
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protection and remedial acticn in the event of an emergency. All
emergency procedures must be submitted and beccme part of the
approved plan. If adeguate emergency procedures cannot, for
whatever reason, be formulated by the owner or operator, then he
must so notify the Commissioner in writing. The Commissioner may
then notify the Office of Emergency Services and reguest that
emergency procedures be developed for the coal refuse site.

(f) Design Storm Specifications. All refuse impcundments
and dams shall be designed to meet the following design storm
criteria based upcen hazard classification.

(1) Class A impoundments shall be designed for a
propable maximum precipitation (PMP) of a six (6) hour or greater
event plus three feet of freeboard. If the storage times
effective height is less than 32,000 (acre-feet)(feet), Scil.
Ceonservaticn Service Pond Standard 378 may be substituted.

(2) Class B impoundments shall ke designed for a
probable maximum precipitation (PMP) of a six (6) hour or greater
event plus three (3) feet of freekoard.

(3) Class C impoundments shall be designed for a
propable maximum precipltation (PMP) of a six (6) hour or greater
event.

(g) Primary and Emergency Spillway Design. All ,
impoundments must be capable of passing through a spillway or
outlet works or a combination thereof, that portion of the design
storm that cannot be safely stored in the impcundment and to draw
down the stored portion of the design storm within the specified
terms in accordance with the folleowing:

(1) Class A impoundments must be designed with an open
channel spillway unless otherwise approved by the Commissioner,
Ninety (90) percent of the stored portion of the design storm
must be discharged or removed within ten (10) davs after the
storm event.

(2) Class B impoundments shall be designed with either
an open channel spillway only, or with an emergency spillway and
a principal spillway together. ©Ninety (90) percent of the stored
portion of the design storm shall be discharged or removed within
ten days after the storm event. :

(3) Class C dams may be designed in one of three ways:
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(A) An impoundment designed without discharge
structures shall be capable of storing a minimum of two (2) six
{6} hour duration prcbable maximum storms. Water shall be
removed from the impecundment te its lowest practical level within
ten (10) days after the storm event by pumping or by other means
if storm water reduces the storage capacity tc one prchable
maximum storm or less,.

(B) An Impoundment designed with a decant or
principal spilllway only shall be capable of storing at least one
(1) six (6) hour duraticn probable maximum storm. Ninety (80)
percent of the stored portion of the steorm shall be discharged or
removed within ten (10) days after the storm event.

(C) An iImpoundment designed with either an open
channel splilway only, or with an emergency spillway and
principal spillway together shall be capable of discharging that
perticn of the six {(6) hour duration probable maximum storm that
cannot be safely stered in the impoundment. Ninety (90) percent
of the stored portion of the sterm shall be discharged or removed
within ten (10) days after the storm event.

{h) Open Channel Spillways. All cpen channel spillways
nmust comply with the design standards of this section and the
following additional standards:

(1) Any open channel splllway designed for less than
one hundred (100) percent probable maximum precipitation shall be
provided with freeboard above the m%7%mum water surface as
determined by the equation 1+.025vd .

{2) ALl open channel spillways shall be designed to
carry sustained flows where use of nonercdable materials is
propocsed for construction or designed to carry short term
infrequent flows at nonerosive velocities when sustained flows
are not expected where sarth cor grass lined construction is
propcocsed.

(3) Excess excavated material not needed to construct
and maintain the spillway channel must be properly disposed of in
the permit area.

(4) Topscoil remeoved from channel excavation shall
either be redistributed on another part of the permit area or
stockpiled for future use. -
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(i) Pipe Spillways. All pipe spillways must comply with
the requirements of this section and the following additiconal
reguirements: .

{1l) The pipe spillway inlet must be protected by a
designed trash rack. .

(2) All riser-type spillways must be designed to
prevent vortexing.

(3) A skimming device is reguired where flocating
pellutants exist or are anticipated.

(4) An adequate foundation and bedding shall be
designed for all pipes and risers..

{5} All pipe spillways shall be designed to provide
seepage control aleong the condult.

(6) The pipe spillway shall be of sufficient strength
to withstand the maximum load of the f£ill above 1t.

"{(7) All pipe spillways shall be constructed of
suitable material to resist deterioration for the design life of
the facility.

{8) The cutlet of all pipes, where blockage by animals
can occur, must be prctected by an animal guard.

(j) Emergency Drawdown Devices. All impcundments meeting
the size requirements of paragraphs (a), (b), or {(c¢) of this
subsection constructed after the effective date of the Act must
be designed with a gated drainpipe or principal spillway gate for
draining the impoundment. All drain pipes must meet the
requirements for pipe spillways. ’ '

22.5 Performance Standards. The following performance
standards shall be met for all cocal refuse disposal sites.

{(a) Contrclled Placement. All coal refuse sites shall be
placed in new or exlsting disposal areas within a permit area
designated for this purpose. Coal mine refuse shall be placed in
a contreliled manner to:

(1) Minimize adverse effects ¢f leachate and surface-
water runcff on surface and ground water guality and quantity;
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{2) Ensure mass stability and prevent mass movement
during and after construction;

(3) Ensure that the final disposal facility is -
suitable for reclamaticn and revegetation compatible with the
natural surroundings and the approved pestmining land use;

(4) Not create a public hazard; and
(5} Prevent combusticn.

(k) Extraneous Refuse. Ccal mine refuse material from
activities located outside a permit area may be disposed of in
the permit area cnly if approved by the Commissicner. Approval
shall be based upon a showing that such disposal will be in
accordance with the standards of this section.

(c) Slope Protection. &lope protecticn shall be provided
to minimize surface ercosicn at the site. All disturbed areas,
including diversion channels that are not riprapped or otherwise
protected, shall be revegetated upon completicon of construction.

(d) Site Development. Clearing and grubbing shall be
performed in the disposal area pricr to placement of refuse
meterial. Topscil shall be removed, segregated, and stored or
redistributed in accordance with Subsection 14.3 of these
regulations. If approved by the Commissicner, organic material
may be used as mulch, or may be included in the tepseil to
control erosion, promote growth of vegetation, or increase the
moisture retention of the soil.

(e) Final Configuraticn., The final configuraticon of the
refuse pile shall be suitable for the approved postmining land
use. Terraces may be constructed on the cutslope of the refuse
pile if required for stability, control or ercsion, conservation
of soil moisture, or facilitation of the approved postmining land
use. "The grade of the outslope between terrace benches shall nct
be steeper than 2h:1lv (50 percent). '

{(f) Impcundment Within Fill Areas. No permanent
impoundments shall be allowed con the completed refuse pile.
Small depressicns may be allowed if they are needed to retain
moisture, minimize erosion, create and enhance wildlife habitat,
Oor assist revegetation, and if they are not incompatible with
stability ¢f the refuse pile. :

(g) Tepseoiling. Follewing final grading of the refuse
pile, the ccal mine refuse shall be covered with a minimum of
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four (4) feet of the best available, nontoxic and noncombustible
material, in a manner that does not impede drainage from the
underdrains. The Commissioner may allow less than four (4) feet
of cover material based on physical and chemical analyses which
show that the revegetation reguirements of Section 9 of these
regulaticns will be met,

(h) Notification of Hazardous Cconditions. If any
examination or inspection discloses that a potential hazard
exists, the Commissioner shall be informed promptly of the
finding and of the emergency procedures formulated for public
protection and remedial action. If adequate procedures cannot be
formulated or implemented, the Commissioner shall be notified
immediately. The Commissioner shall then notify the appropriate
agencies that other emergency procedures are reguired to protect
the public. . .

(i) Disposal in Underground Werkings. Cocal mine refuse may
be disposed of in undergrcund mine workings in accordance with
the preovisions of paragraph (s) of subsectieon 22.3 of this
section.

(j) Construction Specificaticns. New and existing
impounding structures constructed of ccal mine refuse ¢r intended
to impound coal mine refuse shall meet the following
reguirements: S .

{l) Coal mine refuse shall not be used for
construction of an embankment which impounds water unless it has
been demonstrated to the Commissicner that the stability of such
a structure conforms to the requirements of this secticn and the
use of ccal mine refuse will not have a detrimental effect on
downstream water quality or the envircnment due to acid seepage
through the impounding structure. The stability of the structure
and the potential impact of acld mine seepage through the
impounding structure shall be discussed in detail in the design
plan. h S o ' '

(2) 1If an impounding structure constructed of coal
mine refuse or intended to impound ccal mine refuse meets the
c¢riteria of paragraph (c) of Subsection 22.4 of this section, the
combinatien of principal and emergency spillways shall be
designed and constructed in accordance with paragraphs (g) and
(h) of Subsecticn 22.4 of this section.

(3) Spillways and outlet works shall be designed to

provide adequate protection against erosion and corrosion.
Inlets shall be protected against blockage.
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{4) Runoff from areas above the disposal facility or
runcff from surface of the facility that may cause instabkility or
erosion of the impounding structure shall be diverted into
stabilized diversion channels designed to safely pass the runoff
from a one hundred (100) year, twenty-four {(24) hour
precipitaticn event. - ' :

(5) TImpounding structures constructed of or impounding
coal mine refuse shall be designed so that at least ninety (90)
percent of the water stored during the design precipitation event
can be removed within a ten (10) day pericd.

{6) No coal refuse impeoundments shall remain as
permanent impoundments. Upon completion of reclamation, such
structures shall not be capable of storing or impounding water.

(7) Slcpe protection shall be provided to protect
against erosion and sudden drawdown. Embankment faces shall be
vegetated or otherwise stabilized in accordance with approved
procedures, : :

{kX) Drainage and Sediment Contrcl. . Drainage control
measures shall meet the requirements of Section 5 of these
regulations. After grade release, discharges from the permit
area shall not lower the water gquality of receiving streams.

(1) Removal of Abandoned Ccal Refuse Piles. Where coal
refuse is to be removed from an abandoned cocal refuse disposal
area under a special permit issued pursuant to subsection (d)
Section 28 of the Act and subsecticon 3.14 of these regulations,
the following standards shall be met:

(1) Removal of refuse shall be complete when possible
and shall be accomplished in successive horizontal lifts with a
maximum elevation difference between working benches of twelve
(12) feet or may be removed doewn a slope from the top to the toe
provided that the slope is no steeper than 2H:1V. No refuse may
be removed from the toe ¢f the criginal embankment until the
final removal process. :

{2) At all times during removal cperaticns, care shall
be exercised toc protect the operating personnel, the public, and
to insure long-term stability in accordance with the approved
plan. ’ ’

(3) Where partial remcoval is approved, the final
graded slopes of the remaining refuse shall be no steeper than
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2H:1V and have at least one bench for every fifty (50) feet of
change in elevation.

(4} sShould burning areas be encountered, the fires
shall be extinguished in accordance with paragraph {m} of this
subsection, and removal of refuse shall be done in a safe manner.
The final graded slopes of the coal refuse pile shall result in a
stable configuration having a static safety factor cf 1.5 as
demonstrated by a stability analysis.

(5) The total disturbed area shall be regraded in such
a manner as to be compatible with the natural surroundings and
shall be revegetated in accerdance with Section 5 of these
regulations. Such regrading and revegetation shall occur as
contemporaneously as practicable with removal operations as
reflected in the reclamation plan.

(6) All remaining refuse materials disturbed by the
operation shall be covered with a minimum of four Zfeet of cover
of non-toxic and non-ceombustible material sufficient to establish
adegquate vegetation except that a lesser cover may be used based
on chemical and phvsical analysis in accordance with paragraph
(k), subsection 5.2, of these regulations.

(7) Regrading drainage control shali be prcvided in
accordance with the approved reclamaticon plan.

(m) Burning Refuse Piles. Where burning or burned refuse
is encountered in the construction cf a new structure cr the
reconstruction or removal cf an existing structure, the following
standards shall be met:

(1) Cecal mine refuse fires shall be extinguished by
the person who conducts the surface mining activities, in
accordance with a plan approved by the Mine Safety and Health
Administration. The plan shall contain, at 2 minimum, provisions
to ensure that only these persons authorized by the operater, and
who have an understanding of the procedures to be used, shall be
involved in the extinguishing operaticns.

(2) No burning or burned ccal mine refuse shall be
removed from a permitted disposal area without a removal plan
approved by the Commissicner. Consideration shall be given to
potential hazards tc perscns working or living in the vicinity of
the structure.

22.6 Ingpections. A qualified registered professional
engineer, or cther qualified professional specialist under the
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direction of the professional engineer, shall inspect the refuse
pile during construction. The professional engineer or
specialist shall be experienced in the construction of similar
earth and refuse structures. Inspection reports shall be
retained for review at or near the site.

(a) HNon-impounding Structures. Inspections of non-
impcunding refuse piles shall be made at least gquarterly
throughcut construction and during critical. construction periods,
which shall include at a minimum:

(1) Foundation preparaticn including the removal of
all organic material and topsoil;

(2) Placement of underdrains and protective filter
systems; :

(3) 1Installaticn of final surface drainage systems;
and

(4) The final graded and revegetated facility.

(b} Unscheduled Inspecticns. Regular inspections by the’
engineer or specialist shall alsc be conducted during placement
and compaction of cocal mine refuse materlials. More fregquent
inspections shall ke conducted if a potential danger or harm
exists to the public health and safety or the environment.
Inspections shall continue until the refuse pile has been finally
graded and revegetated or until a later time if required by the
Commissioner.

{c) Reporting Requirements. The following resperting
requirements shaill be met:

(1} The gualified registered professional engineer
shall provide a certified report to the Commissioner promptly
after each inspection, that the refuse pile has been constructed
and maintained as designed and in accordance with the approved
plan, the Act, and these regulaticns. The repcrt shall include
any appearances of instability, structural weakness, and other
hazardous conditicons; and

(2) The certified report on the drainage system and
protective filters shall include color photographs taken during
and after construction, but before underdrains are covered with
coal mine refuse. If the underdrain system is constructed in
phases, each phase shall be certified separately. The
photographs accoempanying each certified report shall be taken in
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adequate size and number with enough terrain or other physical
features of the site shown to provide a relative scale to the
photographs and to gpecifically and clearly identify the site.

22.7 Impounding Structures. Inspectlon of lmpoundlng
refuse piles shall be made by a gualified registered engineer or
other qualified professiondl specialist under the direction of
the professional engineer. The professional engineer or
specialist shall be experienced in the construction of
impcundments.

{(a) Inspection Freguencies. Inspectiocn shall be made
regularly during construction, upon completion of coenstruction,
and at least vyearly until removal of the structure or release of
the performance bond. A&AXi-impeundments-shatl-be-examined-at
teast-guarteriy-by-a-guaiified-persen-designated-by-the-operator
for-appearances-ef-striucturatl-weaknesses-er-scther-hazardous
eonditteonss

{b) Reporting Regquirements. The gqualified professional
registered engineer shall promptly, after each inspection,
provide to the Commissioner a certified report that the
Impoundment has been constructed and maintained as designed and
in accordance with the approved plan and these regulations. The
report shall include discussions ¢f any arppearances ¢f any
instability, structural weakness, or other hazardous condition,
depth and elevation of any impounded waters existing storage
capacity, and existing or regquired monitoring procedures and
instrumentaticn, and any aspects of the structure affecting
stability.

(c) Examinations. Examination c¢f impoundments meeting or
exceeding the size specification or other criteria set forth in
the federal Mine Safety and Health Administration regulations at -
30 CFR 77.216 shall, in addition to meeting the inspection
requirements of paragraphs (a) and (b) of this secticn, comply
with the MSHA reguirements of 30 CFR 77.216-3.

Other impoundments shall be examined guarterly by a
gqualified person designated by the operator for appearances of
structural weaknesses and other hazardous conditions.

{(d) Filing of Reports. A copy of each 1nspectlon report
shall be retained at or near the mine site.
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STATE OF WEST VIRGINLA
DEPARTMENT OF ENERGY \/ Tﬁf/
1815 WASHINGTON STREET, EAST

CHARLESTON, WEST VIRGINIA 26311
TELEPHONE: 2345-3500

GASTON CAPERTON
GOVERNOR

November 7, 1980

RRAE
Tk

The Honorable Xen Hechler _
Secretary of State o
State Capitcl .
Charleston, West Virginia 2530%

I
A N

Dear Mr. Hechler:

On July 27, 1980, the West Virginia Division of Energy
(DOE) filed with your office a notice of public hearing on
proposed amendments to the West Virginia Surface Mining and
Reclamation Regulations (CSR 38-2). The proposed amendments
were in response to action taken by the federal Office of
Surface Mining Reclamation and Enforcement (OSMRE) which
dissapproved certain provisions in the existing
legislatively approved regulations.

Subsequent to this filing, DOE prepared additional
amendments tc the existing regulations in response to =z list
of required revisions issued by OSMRE. The public notice
filing for these proposed amendments was September 6, 71930.

In an effort to avoid confusion and in the interest of
efficiency, DOE incorporated into the proposed amendments of
September 6, 1950, 21l of the preposed amendments contazined
in the July 27, 1950 filing. This combined package of
proposed amendments have gone thrcugh the public review
process and were filed with your office as agency approved
amendments on November 1, 1990. According to a pre-arranged
agreement, the agency approved zmendments were
simultaneously filed with the Legislative Rulemaking Review

Committee.

In view of the fact that all of the July 27, 13880
propeosed amendments are incorporated into the November 1,
1660 filing, DCE is withdrawing the July 27, 1890 proposed
amendments and is herein giving yeour office notice of this

action,

(1714




The Honorable Ken Hechler
Page two .
November 7, 1980

Your cocperation and assistance in this matter is very
much appreciated. _If any cther acticn is required by this
agency, please feel free tc advise.

Sincerely vyours,

S e

Stephen C. Keen
Directeor, Mines and Minerals

SCK:RH:bs

cc: Larry W. George, Commissicner
Roger Hall




