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TITLE OF RULE BEING PROPOSED:

THE ABOVE PROPOSED LEGISLATIVE RULE HAVING GONE TO A PUBLIC HEARING OR lA PUBLIC
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BUREAU OF ENVIRONMENT
CECIL H. UNDERWOOQD 10 McJunkin Road JOHN E. CAFFREY
GOVERNOR Nitro, WV 25143-2506 COMMISSIONER

July 28, 1997

Ms. Judy Cooper - ) _
Director, Administrative Law Division
Office of the Secretary of State
Capitol Complex

Charleston, West Virginia 25305

RE: 38CSR2 - Surface Mining Reclamation Rule
Dear Ms. Cooper:

This is to advise you that I am giving approval for filing
of the above-referenced rule with your Office and the Legislative
Rule-Making Review Committee as an agency-approved rule.

Your cooperation in this regard is very much appreciated.

If you have any questions or require additional information,
please feel free to contact Carrie Chambers at 759-0515.
Sincerely vours,

<
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ommissione
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TO:

FROM:

LEGISLATIVE RULE-MAKING REVIEW COMMITTEE

LEGISLATIVE RULE TITLE: Surface Mining Reclamation Regulations

1. Authorizing statute(s) citationChapter 22-1-3, 22-1-3(a)
22-3-4-(b) (1)

2. a.

pDate filed in State Register with Notice of Hearing

June 19, 1997

What other notice, including advertising, did vou give
of the hearing?

Two Agency publications that have statewide distrubution to the

media & general public via a mailing list.

Date of Hearing(s) July 21, 1997

Attach 1list of persons who appeared at hearing,
comments received, amendments, reasons for amendments.

Attached X : No comments received

Date you filed in State Register the agency approved
proposed Legislative Rule following public hearing:
(be exact) '

August 1, 1997

Name and phone number(s) of agency person(s) to
contact for additional information:

Charles S. Sturey 759-0510

Russell Hunter 759-0510

——lt




If the statute under which you promulgated the submitted
rules requires certain findings and determinations to be
made as a condition precedent to their promulgation:

a. Give the date upon which you filed in the State
Register a notice of the time and place of a hearing
for the taking of evidence and a general description
of the issues to be decided.

N/A

b. Date of hearing: N/A

c. On what date did you file in the State Register the
findings and determinations required together with the
reasons therefor?

N/A

d. Attach findings and determinations and reasons:

Attached N/A




WYV Division of Environmental Protection
Office of Mining and Reclamation

BRIEFING DOCUMENT

Rule Title: Surface Mining Reclamation Requlations

A. AUTHORITY:WV Code 22-1-3, 22-1-3A, 22-3-4(BY{1)

B. SUMMARY OF RULE, STATEMENT OF CIRCUMSTANCES, AND
STRINGENCY DETERMINATION

38- 2—2 25 Coal Remlmng Operatlon means a coal mining operatlon on lands )

%97—7—&117—95—8-79—wou1d be el1g1ble for expendltures under sectlon four, artlcle two of

chapter twentv-two.

38-2-2.102 Remined Area means only that area of any coal remining operation
en—whieh—eeal—mmmg was—eeﬁdﬁeteﬁaeibfe—tkm—eﬁfeetwe—éa%e—eiﬁthe—feé&al%ﬁ%f&ee
that would be eligible for

expenditures under Section 4, Article 2 of Chapter 22.

STATEMENT OF CIRCUMSTANCES:

This change is due to a new federal definition of “remining” which basically states that
any site eligible for abandoned mined lands funding is also eligible for remining. This
change was done to correspond with the Energy Policy Act of 1992, Public Law 102-486.
This is consistent with the change to Chapter 22, Article 3 of the Code of West Virginia,
which occurred last legislative session. This is as stringent as its federal counterpart.

3.1.c.3. The title of the person's position, the date that the person assumed
the position was—assumed, and when submitted under paragraph h., subsection 3.33 of
these regulations, date of departure from the position;

3.1.c4. For the applicant and each partner or principal shareholder of the
applicant. Eeach additienalname and identifying number, including employer
identification number, Federal or State permit number, and MSHA number with date of
issuance, under which the person owns or controls, or previously owned or controlled, a
surface coal mining and reclamation operation in the United States within the five (5)
years preceding the date of the application; and




3.1.d. List, for any surface coal mining operation owned or controlled by either
the applicant or any partner or principal shareholder of the applicant erby-any—person
whe-ewns-or—controls—the-applicant under the definition of "owned or controlled" and

"owns or controls” in subsection 2.83 4of these regulations, the operation's:

3.1.k. A list for any violation of a provision of the Act or these regulations and
any other Federal or State laws, rules and regulations pertaining to air or water
environmental protection incurred in connection with any surface mining operation
received by the applicant during the three (3) year period preceding the application date,
and a list of all unabated cessation orders, and unabated air and water quality violation
notices received prior to the date of the application by any surface mining and reclamation
operation owned or controlled by either the appllcant or_any partner or principal
shareholder of the applicant : : mt. For
each violation notice or cessation order reported, the lists shall include the following
information as applicable:

3.32.c. Based on reasonably available information concerning Federal and
State failure-to-abate cessation orders, unabated Federal and State imminent harm
cessation orders, delinquent civil penalties, bond forfeitures where violations upon which
the forfeitures were based have not been corrected, delinquent abandoned mine
reclamation fees, and unabated violations of Federal and State laws, rules and regulations
pertaining to air or water environmental protection incurred in connection with any
surface mining operation, the Director shall not issue the permit if any surface mining and
reclamation operations owned or controlled by either the applicant or any partner or
principal shareholder, members. and/or principals of the applicant, to a level in the
organization structure in which no entity meets the definition of applicant as defined in
the Act orby-any persen-who-ownsor-centrols-the-applicant is currently in violation of
the Act or any other law, rule or regulation referred to in this paragraph. In the absence of
a failure-to-abate cessation order, the Director may presume that a notice of violation has
been or is being corrected to the satisfaction of the agency with jurisdiction over the
violation, except where evidence to the contrary is set forth in the permit application, or
where the notice of violation is issued for nonpayment of abandoned mine reclamation
fees or civil penalties. If a current violation exists, the Director shall require the
applicant, ex person owned or controlled by whe-ewns-er-centrols the applicant, or any
partner or principal shareholder, members. and/or principals of the applicant, to a level in
the organization structure in which no entity meets the definition of applicant as defined
in the Act before the issuance of the permit, to either:

332.c.2. Establish that the applicant or any person owned or controlled by
either the applicant or any partner or principal shareholder of the applicant er-any-person
who-owns-er-controlsthe applieant, has filed and is presently pursuing, in good faith, a
direct administrative or judicial appeal to contest the validity of the current violation. If




the initial judicial review authority either denies a stay applied for in the appeal or affirms
the violation, then the applicant shall within thitty (30) days submit the proof required
under subparagraph 1. of this paragraph.

3.32.c4. If the Director makes a finding that the applicant, or any partner or
principal sharcholder, members. and/or principals of the applicant, to a level in the

organization structure in which no entity meets the definition of applicant as defined in
the Act erany-person-who-owns-or-contrels-the-applicant; or the operator specified in the

application, controls or has controlled surface coal mining and reclamation operations
with a demonstrated pattern of willful violations of the Act and these regulations of such
nature and duration and with such resulting irreparable damage to the environment as to
indicate an intent not to comply with the Act, or these regulations, the permit shall not be
granted. Before such a finding becomes final, the applicant or operator shall be afforded
an opportunity for an adjudicatory hearing.

3.34.b.3. The permittee or any partner or principal shareholder, members.
and/or principals of the permittee to a level in the organization structrue in which no
entity meets the definition of permittee as defined in the Act was-linked-to-a-violation;

-
- .
AN o
) v

a¥atal -y 1+

-

be responsible for the violation, penalty, or fee.

3.34.b4. The permit should not have been approved because the
permittee_or any partner ot principal shareholder. members. and/or principals of the
permittee to a level in the organization structure in which no entity mests the definition of

permittee as defined in the Act-h

responsible for the permit revocation or bond forfeiture.

3.34.c.1. Implement, with the cooperation of the responsible agency.,
the permittee, persons owned or controlled by the permittee, or any partner or principal

shareholder members, and/or principals of the permittee to a level in the organization
structure in which no entity meets the definition of permittee as defined in the Act er

other—persop—responsible,—and—the—responsible—ageney, a plan for abatement of the

violation or a schedule for payment of the penalty or fee;




3.34.c.2. Impose on the permit a condition requiring abatement of the
VIOIatIOH or pavment of the penalty or fee within a reasonable time &h&t——m—a—feaseﬂalele

3.34.d.1.B. The violation has been abated permittee-or-other-person-respensible

has-abated the-violation-on-whichthe-finding-was based, or paid the penalty or fee paid ,
to the satisfaction of the Director;

3.34.d.1.C. The violation, penalty or fee is the subject of a good faith
appeal, or of an abatement plan or payment schedule that is being met with-wiich-the

permittee-or-other-person-responsible-is-complying to the satisfaction of the responsible

agency; or

3.34.d.1.D. Sincethe—findingwas—made; #The permittee, all persons
owned or controlled by the permittee, members. and/or principals of the permittee to a
level in the organization structure in which no entity meets the definition of permittee as
defined in the Act are no longer bas-severed-anyownership-or-control-linlcwith-the-person
responsible for-and doesnet-continue-to-be responsible for, the violation, penalty, or fee.

STATEMENT OF CIRCUMSTANCES:

In the past, corporations and other entities holding permits have disassociated themselves
from the actual permittee by use of “shell corporations” and other business organizations.
This is done to avoid the liabilities associated with reclamation obligations and/or bond
forfeitures.

This change will allow the DEP to link and block parent companies who are, in essence,
an alter ego of the permittee responsible on paper. It will also allow us to do so while
only presuming ownership by those entities that are only minority shareholders. These
changes will address the change in the way industry does business such as users, different
business organizations, LLC, LPS, etc.

3.14.a. In accordance with subsection (3) Section 28 of the Act, the Director
may, when not in conflict with the purposes and findings of the Act, issue a reclamation
contract-speeial-permit solely for the removal of existing abandoned coal processing
waste piles; provided that, if the average quality of the refuse material meets the
minimum BTU value standards to be classified as coal, as set forth in ASTM standard D
388-88, a_request permit-applieation which meets all applicable requirements of this




section shall be required. The criteria for issuing such reclamation contract speeial

permits-are as follows:
3.14.b. An-application A request for a reclamation contract speeial

permit—for the removal of existing abandoned coal processing waste piles shall be
submitted on forms prescribed by the Director containing the following information:

3.14.b.1. All information required by subsection 3.1 of these regulations,
except paragraphs ¢.. d.. k.. n.. and o.

3.14.b.2. A public notice containing the same information required by
paragraph b. of subsection 3.2 of these regulations excluding subparagraph 5. The notice
shall be published in a newspaper of general circulation in the county in which the
removal operation is located. The notice shall be published once and provide for a thirty
ten (3610) day comment period. A certification of publication will be made a part of the
permit application;

3.14.b.3. A statement in accordance with paragraph (9), subsection (a),
Section 9 of the Act-and-where-applicable subseetion33-oftheregulations;
3.14.b.4.E. Thepestmininglanduse-Permits or approvals as necessary from the

appropriate environmental agencies or other agencies.

3.14.b.8 thru 3.14.b.15 have been renumbered as 3.14.b.7. thru 3.14.b.14

3.14.4. p,bend_&ad-mmaﬁee_m-aeeeréaaemh—s%aea—ﬂ—eﬁhe' : 4 :

tswaﬁee—etla—spea&l—pe&mt——lnsurance and ﬁhng fee in accordance w1th subsectlon b of
Section 28 of the Act.

3.14.e. Removal operations permitted under this subsection shall be subject
to paragraph 1., subsection 22.5 of these regulatiens this rule and all other applicable
performance standards of the Act and theseregulations the reclamation contract.

3.14.1. All persons conducting removal of abandoned coal disposal piles
under a reclamation contract shall have on site, a copy of the written approval for such

activities issued by the Director.

STATEMENT OF CIRCUMSTANCES:




There is no federal counterpart. The changes in Section 3 will allow the reclamation of
coal refuse sites by a reclamation contract thdt normally does not require any state
expenditure. It is our belief that totally removing a refuse pile constitutes reclamation.
Other states are using this method to reclaim abandoned forfeited sites without any costs
to the state. This is consistent with the change to Chapter 22, Article 3 Section 28 of the
Code of West Virginia which occurred last legislative session

3.32.d.12. For a proposed remining operation where the applicant intends to
reclaim in accordance with the requirements of subsection 416 24 of these regulations,
the site of the proposed operation is an area which was previously mined and-prior—te
Angust-3,-1977would be eligible for expenditures under Section 4. Article 2 of Chapter
22.

3320 The prohibition of subsection ¢. shall not apply to a permit
application due to anv violation resulting from an unanticipated event or condition at a

surface mine eligible for remining held by the applicant.

STATEMENT OF CIRCUMSTANCES:

This change is due to a new federal definition of “remining” which basically states that
any site eligible for abandoned mined lands funding is also eligible for remining. This
change will not permit block the permittee due to any violation resulting from an
unanticipated event. This change was done to correspond with the Energy Policy Act of
1992, Public Law 102-486. This also consistent with the change to Chapter 22, Article 3
of the Code of West Virginia which occurred last legislative session. This is as stringent
as its federal counterpart.

14.14.a.1.  Spoil not required to achieve the approximate original contour shall
be transported to and placed on designated disposal sites within the permit area.
Provided, however, where environmental benefits will occur, spoil not needed to restore
the approximate original contour of the land and reclaim land within the permit areca may,
in a manner consistent with the Act and these reculations be deposited on abandoned

mine lands and/or forfeited mine lands under a reclamation contract pursuant Section 28
of the Act;

STATEMENT OF CIRCUMSTANCES:

There is no federal counterpart. These changes will allow the director to issue no-cost
reclamation contracts to a permittee to reclaim abandoned and forfeited sites. This also




consistent with the change to Chapter 22, Article 3 Section 28 of the Code of West
Virginia which occurred last legislative session

38-2-14.16 Entire section is being moved to new section 24
38-2-14.17 Entfire section becomes 14.16
38-2-14.18 Entire section becomes 14.17
38-2-14.19 Enfire section becomes 14.18
old 38-2-14.19.d. is deleted conflicts with 38-2-8.2.e. which added

last legislative session.

NOTE: Statement of Circumstances in new Section 24

22.5.1. Removal of Abandoned Coal Refuse Piles. Where coal refuse is to be
removed from an abandoned coal refuse disposal area under a speeial-pesmit-reclamation
contract issued pursuant to subsection (d) Section 28 of the Act and subsection 3.14 of
these regulations, the following standards shall be met:

STATEMENT OF CIRCUMSTANCES:

There is no federal counterpart. The changes in Section 3 will allow the reclamation of
coal refuse sites by a reclamation contract that normally does not require any state
expenditure. It is our belief that totally removing a refuse pile constitutes reclamation.
Other states are using this method to reclaim abandoned forfeited sites without any costs
to the state. This also consistent with the change to Chapter 22, Article 3 Section 28 of
the Code of West Virginia which occurred last legislative session.

38-2-23 FEntfire section is new language

38-2-23 Special authorization for coal extraction as an incidental part of
development of Iand for commercial, residential, industrial, or civic use

23.1 Applicant Information. All information provided by an applicant in for a
special authorization to engage in surface mining as an incident to the development of
land for commercial. residential. industrial. or civic use shall be clear and concise and shall




be provided in a format prescribed by the Director. In addition to the information
requirements of Section 28 of the Act, each application for a special authorization shall
contain the following information except that submittal of a social security number is at
the option of the applicant:

23 1.a. All information required by 3.1 of these regulations. except paragraphs c.,
d.. k.. n., and o.;

23.1.b. A public notice containing the same information required by paragraph b.
of 3.2 of these reculations. The notice shall be published in a newspaper of general
circulation in the county in which the operation is located and shall be published once and
provide a thirty day comment period. A certification of publication will be made a part of
the application.

23.1.c. A statement in accordance with paragraph (9), subsection (a). Section 9 of
the Act.

23.1.d. A site development plan which includes:

23.1.d.1. Existing site conditions;

23.1.d.2. Permits or approvals as necessary from the appropriate
environmental agencies or other agencies;

23.1.d.3. Documentation of the necessity for coal removal as it relates to
the proposed development:

23.1.d.4. The availability of all necessary utilities or services required for
the development;

23.1.d.5. Evidence of financial commitment necessary for the
development and the feasibility of the planned development;

23.1.d.6. A time schedule for site development to include all structures,
roads. buildings, etc.;

23.1.d.7. A reasonable estimate of the number of acres of coal that will be
removed as a result of the development;

23.1.d.8. The anticipated startine and termination dates of each phase of
coal removal and the number of acres of land to be affected;

23.1.d.9. A clear plot of the development versus coal removal area;




23.1.d.10. Evidence that blasting. if any, is in accordance with the
requirement of the state fire marshal.

23.1.e. A description of the results of sampling and analysis procedures issued to

develop a representative assay of the physical chemical properties of the material to be
disturbed.

23.1.f. A map of the scale, size and color code as described in paragraphs a.. b..
and c. of subsection 3.4 of these regulations which contains the following information:

23.1.£1. All types of information set forth on topographic maps of the U.S.
Geological Survey including all manmade features;

23.1.£2. The area of land to be affected by the operation including any coal
storage and topsoil storage areas:

23.1.£3. The property boundaries of all surface owners within one-hundred
feet of any part of the coal removal area.

23.1.f4. The location of all drainage and sediment control structures to be
utilized by the coal removal area;

23.1.£5. A location map;

23.1.£6. A signed. notarized, and dated statement as follows: “The
information contained herein is true and correct to the best of my knowledge and belief.”

23.1.¢. Insurance and filing fee in accordance with subsection (b) of Section 28 of
the Act. provided, however. if the coal removed is sold, proceeds will be placed in an
escrow account until development is deemed complete by the Director.

23.2 Approval of Notice of Intent for coal extraction as an incidental part of
development of land for commercial. residential, industrial, or civic use

23.2.a.The Director shall act upon an administratively complete application for
coal extraction as an incidental part of development of land for commercial, residential,
industrial. or civic use approval and any written comments within a reasonable period of

time after the close of the public comment period.

23 2.b.The Director may approve a complete and accurate application filed in
accordance with this section if he/she finds, in writing, that the applicant has
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demonstrated that the coal extraction as an incidental part of development of land for
commercial, residential, mdustnal or civic use described in the application will be
conducted in accordance with this section. and other applicable provisions of these
regulations. the Act, the application and other applicable environmental rules and

regulations. o

23.2.c. Terms of approval issued by the Director shall contain conditions necessary
to ensure that the coal extraction as an incidental part of development of land for
commercial. residential, industrial, or civic use will be conducted in compliance with these
regulations, the Act, the application and other applicable environmental rules and

regulations.

23.2.d.The Director shall notify the applicant. the appropriate local government
officials. and other commentors on the application. in writing, of his decision on the
application. If the application is disapproved, the notice to the applicant shall include a
statement of the reason for disapproval. Public notice of the decision on each application
shall be posted by the Director at the nearest Division of Environmental Protection office
in the vicinity of the proposed coal extraction as an incidental part of development of land

for commercial, residential. industrial. or civic use.

23.2.e.Any person having an interest which is or may be adversely affected by a
decision of the Director pursuant to paragraph (d) of this subsection shall have the
opportunity for administrative and judicial review.

232 .f The Director shall not approve the coal extraction as an incidental part of
development of land for commercial, residential. industrial, or civic use for any reason
other than:

232.£1. Coal removal is incidental or secondary to the preparation of land
for commercial, residential. industrial, or civic use, and;

23.2.f3. As an incident to such preparation of land, the coal must be _

removed.

23.2.g. The Director shall monitor the operation of each and every coal extraction
as an incidental part of development of land for commercial, residential. industrial. or civic
use approval eranted for total compliance with the applicable provisions of the Act, these
rules and regulations. and the terms and conditions of the approval application.

23.2.h. If the Director determines that, or has reason to believe based on
information made available to him/her that, coal extraction as an incidental part of
development of land for commercial, residential. industrial, or civic use operation is not

being conducted in accordance with the approved special authorization and/or the
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accompanving_documents, the Director is authorized to compel compliance with the
conditions of the special authorization and other applicable environmental rules and

regulations which could include but are not limited to the enforcement actions provided

for in Sections 16 and 17 of the Act. Such information may include, but would not be
limited to. weight tickets and the inspection of end-user records.

23.3 Performance Standards.

23.3.a.This subsection establishes minimum performance standards applicable to
coal extraction as an incidental part of development of land for commercial. residential,

industrial. or civic use operations.

23.3.b.Blastine. Blasting is prohibited unless otherwise approved by the state fire
marzshal.

23.3.c.Drainage. All disturbances created in the coal removal area shall be
conducted in such a manner as to prevent or control erosion. siltation, pollution of water,
and to minimize disturbance to the prevailing hydrologic balance. Such operations shali
be exempt from specific desien and construction criteria for sediment control structures
only if stabilization to control erosion is achieved through alternative measures.

23.3.d.All toxic or acid-forming materials shall be handled and treated in
accordance with the methods set forth in the approved site development plan within thirty
(30) days after initial exposure.

 23.3.e.All areas disturbed during coal extraction as an incidental part of
development of land for commercial. residential, industrial. or civic use shall be reclaimed
in accordance with the approved site development plan.

23.3.f. Comply with all other applicable environmental rules and regulations

23.4 Expiration. A notice of intent coal extraction as an incidental part of

development of land for commercial. residential. industrial, or civic use shall be valid only

for the time period indicated in the application, which period shall not exceed two (2)
years.

23.5 Escrow Release. The escrow account shall be released upon completion of
the development. All requests for escrow release shall be accompanied with

documentation that the development is completed.

23.6 Notice on Site. All persons conducting coal exfraction as an incidental part of
development of land for commercial, residential. industrial, or civic use shall have on site, a
copy of the written approval for such activities issued by the Director. o
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23.7 Public Records. All information submitted to the Division of
Environmental Protection as a part of the notice of intent for coal extraction as an
incidental part of development of land for commercial, residential, industrial, or_civic use,
shall be made available for public inspection and copving at the nearest Division of
Environmental Protection office; provided, that information submitted to the Director
pursuant to this subsection which contains trade secrets or privileged commercial or
financial information which relates to_the competitive rights of the person filing such
information or other persons who may be affected, is certified information and shall not
be available for public examination.

STATEMENT OF CIRCUMSTANCES:

There is no federal counterpart. OSM has stated that the state could not implement this
section of the code because it did not have any corresponding regulations. New language
to implement new code provision which allows the director to give special authorization
for coal extraction as an incidental part of development of land for commercial,
residential, industrial, or civic use. DEP has identified a need for those construction
projects which coal removal is an incidental part of site preparation. DEP does not
believe these projects meet the definition of mining as described by the Code of West
Virginia.

Page 321 - 323

38-2-24 - Entire section is new:
24.1 was previously 14.16
24.2.a. was previously 14.16.m.
24.3 was previously 14.16.n.
24.2.b. is new language
24.4 is new language

38-2-24 Performance Standards Applicable Only to Remining Operations

24.1 Backfilling, Remining, and Grading of Previously Mined Areas.

24.1.a.Remining operations on previously mined areas that contain a pre-existing
highwall shall comply with the applicable performance standards of the Act and these

regulations unless otherwise exempted in accordance with the provisions of this
subsection.

24.1.b.The requirement of highwall elimination shall pot apply to remining
operations where the operator can demonstrate in writing that the volume of all
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reasonably available spoil located in the vicinity of the remining operation is insufficient o
to completely backfill the reaffected or enlarged highwall. The highwall shall be reduced =

to the maximum extent technically practical. All spoil generated by the remining
operation and any other reasonably available spoil in the vicinity of the operation shall be
included in the permit area. For purposes of this paragraph, the term reasonably available
spoil means spoil and suitable coal mine waste material generated by the remining
operation or other spoil or suitable coal mine waste material located in the permit area

public safety or significant damage to the environment.

24.1.c.Achieve a postmining slope that does not exceed either the angle of repose
or such lesser slope as is necessary to achieve a minimum long-term static safety factor of

1.3 and to prevent slides.

24.1.d.Minimize erosion and water pollution both on and off the site.

24.1.e.Support the approved postmining land use.

24.1.f. Spoil and waste materials shall be compacted where advisable to_ensure
stabilitv or to prevent leaching of toxic materials.

24.1.9.Disposal of coal processing waste and underground development waste in
the mined-out area shall be in accordance with Section 22 of these regulations, except that
a long-term static safety factor of 1.3 shall be achieved. . -

24.1.h.Exposed coal seams. acid- and toxic-forming materials. and combustible
materials exposed, used, or produced during mining shall be adequately covered with

nontoxic and noncombustible material. or treated, to control the impact on surface and
cround water in accordance with subsection 14.5 of this section. to prevent sustained

combustion, and_to minimize adverse effects on plant growth and the approved
postmining land use.

24.1.i. Cut-and-fill terraces may be allowed where:

24.1.1.1, Needed to conserve soil moisture, ensure stability. and control
erosion on final-graded slopes. if the terraces are compatible with the approved
postmining land use: or

24.1.1.2. Specialized grading, foundation conditions. or roads are
required for the approved postmining land use. in which case the final grading may
include a terrace of adequate width to ensure the safety. stability, and erosion control
necessary to implement the postmining land use plan.
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24.1.j. Small depressions may be constructed if they are needed to tetain moisture.
minimize erosion. create and enhance wildlife habitat. or assist revegetation.

24.1.k.Spoil placed on the outslope during previous mining operations shall not be
disturbed if such disturbance will cause instability of the remaining spoil or otherwise
increase the hazard to the public health and safety or to the environment.

24.1.1. Any highwall remnant left after remining must be demonstrated by the
operator to be stable and not pose a hazard to the public_health and safety or the
environment.

24.2 Revegetation

24.2.a. All revegetation shall be carried out in a manner that encourages a prompt
vegetative cover which. at a minimum, shall be adequate to control erosion and is
consistent with the reclamation plan. The ground cover requirements for revegetation set
forth in Section 9 of these regulations may be modified on a case-by-case basis, by the
Director, except that at a minimum the vegetative ground cover shall be no less than that

which existed before remining and shall be adequate to control erosion. Determination of

premining_ground cover success and productivity shall be made using sampling
technigues described in the Handbook.

24.2.b. The responsibility for successful revegetation, as required by the Act, shall be
for a period of not less than two growing seasons. as defined by the director. after the last
vear of augmented seeding. fertilizing, irrigation or other work.

24 .3 Water Quality

A coal remining operation which began after February 4. 1987, and on a site which
was mined prior to August 3. 1977. may qualify for the water quality exemptions set forth
in subsection {p). Section 301 of the Federal Clean Water Act, as amended.

24 .4 Requirements to Release Bonds

Bond release for remining operations shall be in accordance with all of the
requirements set forth in subsection 12.2 of these regulations. with the exception of

12.2.e. for Phase L II. or III release. If all other of the requirements of subsection 12.2 are
satisfied then the Director may approve a request for Phase I, II. or III release if the
quality of untreated water discharging from the site is equal to _or better than the pre-
remining water quality discharged from the site.

STATEMENT OF CIRCUMSTANCES:




24.2.b. This change is due to a new federal remining regulations which basically
states that successful revegetation shall be for a period of not less than two growing
seasons. This change was done to correspond with the Energy Policy Act of 1992, Public
Law 102-486. This also consistent with the change to Chapter 22, Article 3 of the Code
of West Virginia which occurred last legislative session. This is as stringent as its federal
counterpart.

24.4 There is no federal counterpart. This change will allow for release of the land
reclamation bond if the post-remining water quality discharging from the site is equal to
ot better than pre-remining water quality. DEP believes that reclamation as it pertains to
these regulations is complete.

C. CONSTITUTIONAL TAKINGS DETERMINATION:
The Director, in accordance with §22-1-A-1 and §22-1A-3(c), has determined
that this rule will not result in taking of private property within the meaning
of the Constitutions of West Virginia and the United States of America.

D. CONSULTATION WITH THE ENVIRONMENTAL PROTECTION ADVISOTY
COUNCIL: ’
This amendment to a rule was reviewed and discussed by the Council at its
meeting on July 2, 1997. There were no substantive changes as a result of
their discussion (see attached minutes).




MINUTES
ENVIRONMENTAL PROTECTION ADVISORY COUNCIL
July 2, 1997 - Office of Air Quality's Conference Room

The seventh meeting of the DEP Advisory Council was held
July 2, 1997 in the Office of Air Quality's Conference Roonm in
Charleston. The meeting was called to order at 1:00 p.m. by
Chairman Jack caffrey.

Attending:
Advisory Council Members:

Jack Caffrey, Chairman
Jacgqueline Hallinan
Larry Harris

Martha Moore

William Raney

Rick Roberts

William Samples

DEFP:

Mark Scott John Johnston
Cap Smith John Benedict
Mike Dorsey Lucy Pontiveros
Russ Hunter Karen Watson

Ted Streit
Gene Coccari

Discussion:
1. Review minutes of May 5, 1997 meeting.

The minutes of the May 5 meeting were approved without
amendment.

2. Review Proposed DEP Rules.

In accordance with WV Code §22-1-3(¢) which reguires the
Director of the Division of Environmental Protection to consult
with the Advisory Council members prior to proposing any new rule
(or amendments to a rule), the following rules were presented to
the members. Mark Scott told the Council members that if they
have comments concerning the amendments teo the rules they will be
made part of the rule package when it is filed with Legislative
Rule-Making and the Secretary of State's Office August 1. The
Council members may also submit written comments to Carrie
Chambers until the close of each respective public hearings.
These will also be made part of the rule package when filed.




a) fice of Mini and Reclamation - 38CSR2 "Surface

Mining Reclamation Rule":

Russ Hunter, Counsel for OMR, explained the proposed
amendments to the Surface Mining Rule. He said the amendments
mainly relate to four areas: 1) to allow for coal removal
incidental to commercial development of real estate; 2) remining
provisions; 3) special reclamation costs; and 4) ownership and
control issues.

Gene Coccari, Manager of the Ownership and Control Unit in
the Office of Mining and Reclamation, briefed Council members on
amendments to that section of the rule. He explained that the
proposed state rules appear to be more stringent than the interim
federal rule currently in place in that the proposed rules allow
DEP to link and block parent companies of permittee, which is not
specifically addressed in the federal rule.

b) Office of Waste Management -~ 33CSR20 "Hazardous ste o

Management Rule':

Mike Dorsey, Office of Waste Management, explained that the
Hazardous Waste rule is updated annually to reflect changes in
the federal regulations and were not substantive changes. He
said there are two other amendments in the rule: 1) the appendix
that currently contains a synopsis of the small quantity
generator rule has been eliminated; and 2) a change in the
groundwater monitoring requirements for hazardous waste permits
(which is being done in conjunction with a change in the
groundwater rule). Also, the rule is amended by clarifying what
information is to be included in the administrative record of a

permit.

In response to a qguestion by Bill Raney, Mike explained that
the proposed rule differs from existing federal requirements in
three ways: 1) We reguire all generators of hazardous waste to
notify of their activity, EPA does not regquire conditionally-
exempt small quantity generators (CESQGS) to notify; 2} The EPA
regulations say that CESQGS can put their wastes into municipal
landfills if they are permitted to accept that waste. West
Virginia's Solid Waste rule states that no hazardous waste may go
into the state's landfills; therefore, none are permitted to
accept the waste; and 3) In the permitting requirements, we have
given the chief of Waste Management greater latitude in deciding
what sampling parameters must be utilized and what frequently may
be required at permitted facilities than the federal rule.

<) Office of 0il and Gas: 35CSR1 "Miscellaneous Water

Pollution Control Rule'; 35CSR2 "Qil and Gas Operations - Solid
Waste Rule':; 35CSR3_'"Coalbed Methane Wells Rule"; 35CSR4 "0il and




Gas Wells and Other Wells Rule'; 35CSRS "Degignation of Future
Use and Tnactive Status for 0il and Gas Wells Rule": and 35CSR6
"aAbandoned Wells Rule':

Ted Streit, Chief of the Office of 0il and Gas, stated that
Series 1 through 6 of the 0il and Gas rules were not part of
DEP's 1997 Technical Cleanup Bill. Therefore, they are being
filed this session to update code references, provisions that are
contrary to current law, coffice, names, titles, punctuation, etc.
There are no substantive changes tec these rules.

Ted said two additional oil and gas rules - 38CSR16
noertification of Gas Wells'" and 38CSR14 "Dam Safety! are being
repealed. 38CS8R16 is being repealed because the underlying state
and federal statute that required the agency to c¢lassify the
wells no longer exists, and 38CSR14 is being repealed and a
comparable rule in the Office of Water Resources (47CSR34 = "Dam
Safety") enforces dam safety.

d) Office of Air Quality - 45CSR25 '"To Prevent and Control
Air Pollution From Hazardous Waste eatment torage or Disposal
Facilities': 45CSR33 "Acid Rain Provisions and Permits"; 45CSR44
u“Emission Standards for Hazardous Air Pollutants Pursuant to 40
CFR Part 63%: 45CSR23 '"To Prevent and Control Emissions From
Municipal Solid Waste Landfills'; and 45CSR7 "To Prevent anpd
Contreol Particulate Air Pollution From Manufacturing Process
Operations:"

John Johnston, Chief of the Office of Air Quality, presented
Air Quality's proposed rule amendments to the Council. He stated
that 45CSR25, 45CSR33, and 45CSR34 were amended to incorporate by
reference federal requirements that are necessary to keep the
program up to date under Title 5, and that they do not contain
any substantive changes.

John said the proposed new rule, 45CSR23 '"To Prevent and
Control Emissions from Municipal Solid Waste Landfills™ will
establish standards of performance and emission guidelines for
municipal solid waste landfills. The standards will require
facilities with municipal solid waste landfill emissions
exceeding approximately 55 tons per year to install an air
pollution control system within 2.5 years. These standards will
also be adopted by reference. The advisory council inguired about
the stringency of the rule, the difference between non-municipal
and municipal solid wastes, and if the rule will impact landfills
that are closed.

John said the agency filed 45CS8R7 - "To Prevent and Control
Particulate Air Pollution From Manufacturing Process Operations"
as an emergency rule on June 27 as authorized in HB 2333. This
emergency rule will establish specific emissions performance




standards for pot and marble fiberglass operations, and will only
affect one existing fiberglass production facility located in
Vienna, Wood County. A counterpart, permanent rule effecting the
same amendment, has also been filed.

After discussion of OAQ's rules, John Johnston asked John
Benedict, Assistant OAQ Chief, te discuss the ongeing Ozone
Transport Assessment Group (OTAG) issue and the outcome of
meetings with EPA and other affected states.

The Council members inquired about the non-attainment
situation in the Weirton area (and other areas in West Virginia).
John Benedict briefly discussed the current status of that
situation and the possible EPA-imposed sanctions within one year
if West Virginia's S0 2 and PM *° SIP are deficient.

The Council members were then briefed by Earl Billingsley of
the Air Quality Office on the application by Virginia Power for
an opacity variance at their Mt. Storm Power plant.

3) consideration of issues raised at May 5, 1997 meeting.

(1) Mr. caffrey informed the Council that DEP will
hold a training session for DEP staff on how to more effectively
work with the Legislature.

(2) Mark explained that the list of policies and
procedures regquested by the Council members is in the process of
being completed. He distributed a list of policies compiled to
date. After a brief discussion, Council reguested that Mark
provide a list of DEP policies and procedures, the title,
effective date, policy number, and the name of DEP's office
contact for the Council's review.

(3) Mark updated the Council members on the pay equity
issue raised in the last meeting and informed them that DEP's EEO
coordinator would be undertaking a more detailed study later this
year to clarify if DEP has a problem in this area. .

(4) The Council members expressed concern over the
TMDIL issue and why there was such a change in the ranking of
streams between the 1994 and 1996 303(d) lists provided to EPA.
Council requested an update on this issue at a future meeting.

4) The following issues were discussed for upcoming
meetings:

(1) Regulation of the timbering industry - Mark Scott
suggested that Bill Maxey, Director of the Division of Forestry,
be invited to attend a future Council meeting to discuss this
issue;




(2) The Legislative agenda for the 1998 Session;

(3) Presentation by DEP's Manager of Information
Services on DEP's one-stop grant and our vision of future
computer capabilities;

(4) 2cid mine drainage;

(5) Valley £fills and mountain top removal practices at
mining operations;

(e) Industry's concerns about the Office of 0il and
Gas as a requlatory agency;

{7) Status of the Elkins landfill;

(8) Corps of Engineers nationwide permits and
conditions regquired by DEP in those permits;

(9) 2An update of the Volunteer Remediation and
Development program;

(10) Regulation of chicken waste in the poultry
industry in the eastern panhandle;

(11) DEP's proposed consolidated building; and

(12) Status of the coal mining mitigation, including
council consideration of supporting studies funded by DEP's
mitigation fund.

A brief discussion was held concerning date and place
of the next Council meeting. Bill Raney suggested incorporating
the next meeting with the national AML Conference scheduled at
Canaan Valley August 17-20.

The meeting concluded at 4:30 p.m.




APPENDIX B
FISCAL NOTE FOR PROPOSED RULES

Rule Title: Surface Mining Reclamation Regulations

Type of Rule: x Legislative Interpretive Procedural
Agency WY Division of Envirommental Protection
Address #10 McJunkin Road

Nitro, WV 25143

ATTN: Charles S. Sturey

1. Effect of Proposed Rule

ANNUAL FISCAL YEAR ___J
THCREASE DECREASE CURRERT ]
ESTIMATED TOTAL $ $ $ $ $
COST 0 0 0 0 0
PERSONAL SERVICES 0 0 a 0 0
CURRENT EXPENSE 0 0 0 0 0 4“
REPAIRS & “
ALTERNATIONS 0 0 0 0 0
EQUIPMENT 0 0 0 0 0 _M
OTHER o 0 0 L_EL_,____EL__E_;=£====J

2. Explanation of above estimates:

This propose legislative rule does mot increase or decrease cost and revenues
to the state.

3. Objectives of these rules:
See Statement of circumstance.




Rule Title: Surface Mining Reclamation Regulations

4. Explanation of Overall Economic Impact of Proposed Rule.

A. Economic Impact on State Government. )
This propose rule whick allows for mo cost reclamation contracts etc.

would save expenditures from the special Reclamation Fund.

B. Economic Impact’on Political Subdivisions; Specific
Industries; Specific groups of Citizens.
This propose rule allows the director to give Special authorization for coal
extraction as an incidental part of land development. DEP has identified
a need to allow coal removal incidental to site preparation that would
protect the enviromment yet not unduly delay development of the site.

C. Economic Impact on Citizens/Public at Large.
See above.

Date: July 30, 1997

Signature of Agency Head or AuthorizedARepresentative

ot S
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SECTIONS OF 38CSR2 HAVE BEEN
TECHNICALLY CLEANED UP TO CONFORM TO
THE SECRETARY OF STATE'S LEGISLATIVE

RULE 153CSR6




38CSR2

TITLE 38 9 5\“
LEGISLATIVE RULE 's’i \

SERIES 2
WEST VIRGINIA SURFACE MINING
RECLAMATION RULE

§38-2-1. General.

1.1. Scope. -- This rule establish gencral and
specific rules for permit application requirements
and contents; haulageways or access roads: drainage
and sediment control systems: blasting: premining
and postmining land wusc: [(ish and wildlife
considerations: revegetation: prime  farmlands:
insurance and bonding: replacement. release. and
forfeiture of bonds: requirements of a notice of
intent to prospect: performance  standards:
performance standards applicable to underground
mining operations: subsidence control:  small
operator assistance program: cilizen's actions:
designation of arcas unsuitable Jor mining:
inspection and enforecment: Surface Mine Board:
and Coal Refuse.

1.2. Applicability,

2.a. This rule applics to all prospecting
and surface mining operations in the State of West
Virginia, except the applicable subsections in W.Va,
Code §22-3-26. The provisions of this subdivision
do not constitute the issuance of a new permit {or
purposes of permit renewal or mid-term review of
existing permits.

1.2.b. Permits issucd after the effective
date of this rule shall incorporate in the application
all of the requirements of this rule.

1.2.c.  The Dircctor may terminate
jurisdiction over a reclaimed sile of a completed
surface mining and reclamation operation. or
increment thercof, when:

.2.c.l. The Dircctor determines in
writing that under the initial program all applicable

requirements imposed by the Act, this rule, and the
terms and conditions of the permit have been
successully complicd with: or

{.2.c.2. The Direclor determines in
writing that under the permanent program, all
requirements imposed under the Act. this rule, and
the terms and conditions of the permit have been
successfully complied with or. where a bond was
required. the Director has made a final decision to
release the bond {ully.

1.2.d. Following termination under
subdivision [.2.¢c of this section. the Director shall
reassert jurisdiction over a site if it is demonstrated
that the bond release or written determination
relerred to in subdivision 1.2.¢ was based upon
(raud. collusion. or misrcpresentation of a material
(act.

1.3. Authority. -- W, Va. Code §§22-1-3, 3a
and 22-3-4,

.4, Filing Date.
1.5, Effective Date.
§38-2-2. Definitions:

As used in this rulc unless used in a context that
clearly requires a different meaning, the term:

2.1. Abandoned Coal Waste Disposal Area
means anv coal refuse disposal area which is not
part ol an active surface mining operation. This
delinition does not relieve any operator from his
reclamation responsibility for the abandoned coal
wastc disposal areqa.




2.2, Acidity means the quantitative capacity of
an aqueous medium to donate protons in a reaction
with hydroxyl 1ons.

23 Acid Minc Drainage means water
discharged from an active, inactive, or abandoned
surface mine and reclamation operations or {rom
areas affected by surface mining and reclamation
operations with said water having a pH ol less than
six (6.0) in which total acidity exceeds total
alkalinity,

2.4. Acid-Producing Coal Scam mecans coal
gseams commonly associated with other minerals
which create acid mine drainage. Sitc specific data
may, on a case-by-case basis. be accepted as an
alfirmative demonstration that this scam is not acid
producing.

253, Acid-Producing Overburden mcans
overburden which upon appropriate analysis shows
a potential for producing acid mine drainage.

2.6. Acid-Test Ratio means the relation of
quick assets to current liabilitics.

2.7. Act means the West Virginia Surface Coal
Mining and Reclamation Act. W. Va. Code §22-3 ¢t
seq.

2.8. Active Surface Mining Operation means.
for the purpose of permit renewal as provided in
subsection 3.27 of this rule. an operation where a
Phase [ bond reduction has not been approved.

2.9. Administrativelyy Complete Application
means an application for permit approval or
approval for prospecting. which the Director
determines to contain information addressing cach
application requirement of the regulatory program
and to contain all information necessany (o initiate
processing and public review,

2.10. Affccted Arca means. when used in the
context of surface-mining activities. all land and
water resources within the permit arca which arc
disturbed or utilized during the term of the permit in
the course of surface-mining and reclamation
activities. Affected arca means. when used in the
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context of underground mining activilies, all surface
land and water resources affected during the term of
the permit (1) by surface operations or facilities
incident to underground mining activities or (2) by
underground operations. The term also includes
other lands the use of which is incidental to surface
coal mining and reclamation operations; all areas
covered by new or existing roads used to gain access
to. or for hauling coal to or from, surface coal
mining and reclamation operations: any areas
covered by surface excavations. workings,
impoundments. dams. ventilation shalts. entryways,
relusc banks, dumps, stockpiles, overburden piles,
spoil banks. culm banks. tailings, holes or
depressions. repair areas, storage areas, shipping
arcas: any arcas upon which are sited structures,
facilitics, or other property: material on the surface
resulting from. or incident to. surface coal mining
and reclamation operations: and the arca located
above underground workings.

2.11. Assel Ratio means the relation of total
assets to total liabilitics.

2.12. Auger Mining means a method of mining
coa! al the surface by drilling or cutling horizontally
into an exposed coal seam at the highwall,

2.13. Bearing Capacily means a measure. as
determined by standard engineering cvaluation, of
the ability of a foundation material to carry loads
imposed by an embankment or other structure.

2.14. Best Technology Currently Available
means cquipment. devices, systems. methods or
techniques which will:

2.14.a. Prevent. to the extent possible,
additional contributions of suspended solids to
stream {low or runo(T outside the permit arca, but in
1o event result in contributions of suspended solids
in excess of requirements sct by applicable State or
Federal laws and rules and regulations: and

2.14.b. Minimize. to the extent possible,
disturbances and adverse impacts on fish, wildlife,
and related environmental values and achieve
enhancement of those resources where practicable.




2.15. Buffer Zonc means an undisturbed border
along or around an intermittent or percnnial stream.

2.16. Capital Asscls means those assels such as
tand, buildings and equipment held for use in the
production or sale of other assets or scrvices.

2.17. Cash mcans:

2.17.a. all cash items except cash (1)
restricted by an agrecment, or (2} described as
earmarked for a particular purpose: and

2.17.b.  short-term investment such as
stocks, bonds, notes. and cerlificates of deposit.
where the intent and ability to sell them in the near
future 1s established by the operator.

2.18. Cemetery means any arca of land where
human bodies are interred.

2.19. Channcl Proleciion means any measures
taken to prevent or control crosion. scouring. or
other deteriorating processes in channcls such as
diversion ditches and spillways.

2.20. Chemical Treatment means the treatment
of water from a surlace coal mining operation using
chemical reagents such as but not limited to sodium
hvdroxide, calcium carbonate. or anhydrous
ammonia for purposes of mecting applicable state
and federal effluent limitations. Chemical treatment
does not include passive treatment systems such as
but not limited to limestone drains. wetlands.
alkaline addition, application of flyash. agricultural
lime. or injection of flvash. limestone. or other
nunerals into underground coal operations.

2.21. Coal Preparation means chemical or
physical processing and the cleaning, concentrating.
or other processing or preparation of coal.

2.22. Coal Preparation Plant means a (acility
operated in connection with a minc where coal s
subjected to chemical or physical processing or
cleaning. crushing (by any means) concentraling.
screcning or sizing. or other processing or
preparation. [t includes facilitics associated with
coal preparation activitics. including, but not limited
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to the following: loading facilities: storage and
stockpile facilities: sheds: shops. and other
buildings: water-treatment and  water-storage
facilities; settling basins and impoundments; and
coal processing and other waste disposal areas.

2.23. Coal Processing Waste mcans materials
which are separated and wasted from the product
coal during its physical or chemical processing,
cleaning or concentraling.

2.24. Coal Refuse Site means a deposit of coal
processing waste or underground development
waste.

2.25. Coal Remining Operation means a coal
mining operation on Jands which begms—at-arsite
] ) g ; Liaf
H97FHPE-95=87) would be eligible for expenditures

under section 4. Anticle 2 of Chapter 22 .

2.26. Coarsc Coal Refusc means coal
processing waste predominantly within a size range
greater than the number twenty-cight (#28) sieve
size.

2.27. Collateral Bond means an indemnity
agreement in sum certain executed by the permittee
and supported by onc or more of the following:

2.27.a. The deposit of cash in one or more
lederally insurcd accounts, payable only to the
Director upon demand:

2.27.b. Negotiable bonds of the United
States. a State. or a municipality. endorsed to the
order of. and in the possession of. the Director:

2.27.c. Negotiable certificates of deposit,
pavable only to the Dircctor. and in his possession;

2.27.d. An irrevocable letier of credit of
any bank organized or authorized to transact
busincss in the State of West Virginia. pavable only
upon presentation by the Director:

227¢

A perfected. first-lien security
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interest in real property. in favor of the Dircclor:

2.27.f. Investment-grade rated sccuritics.
having the highest rating issucd by a nationally
recognized securitics rating service. endorsed to the
order of, and in the possession of. the Dircctor,
excluding all issucs of the type traded on a
commodity exchange such as contracts for futurc
delivery of goods:_or

2.27.g. A whole life insurance policy
assigned to the Division of Environmental
Protection and in the possession ol the Direclor, said
policy having been issucd by only thosc companies
with an independent financial rating of A+, Aaa. or
the equivalent authorized to do business in the State
of West Virginia and arc member insurers of the
West Virginia Lifc and Health Insurance Guaranty
Association.

2.28. Combined Coal Refuse means a mixture
of coarse coal refuse and dewalered finc coal reluse.

2.29. Combustible Materials means organic
materials that are capable of burning by firc or
through oxidation. accompanied by the evolution of
heat and a significant temperature risc: :

2.30. Common Size Comparative Balance
Sheet means item amounts from a number of the
permittee's or applicant's successive vearly balance
sheets arranged side by side in a single stalement
followed by common size percentages whereby:

2.30.a. the assct total is assigned a valuc of
one hundred percent (100%):

2.30.b. ihe total of liabilities and owner
equity is also assigned a value of onc hundred
percent {100%): and

2.30.c. cach individual asset. liabilitv. and
owner equily item is shown as a fraction of onc of
the one hundred percent (100%) totals.

2.31. Common Sizc Comparative Income
Statement means an operator's income statcment
amounts for a number of successive vearly periods
arranged side by side in a single statement followed

by common sizc percentages whereby net sales are
assigned a onc hundred percent (100%) value, and
then each statement ilem is shown as a percentage of
net sales.

2.32. Community or Institutional Building
means any structure. other than a public building or
an occupied dwelling, which is used primarily for
meetings. gatherings or functions of local civic
organizations or other community groups: functions
as an educational. cultural. historic, religious,
scicntific. correctional. mental health or physical
heaith care facilily: or is used for public services,
including. but not limited to. water supply, power
acneration or sewage treatment,

2.33. Compaction means the densification of a
soil or soil-like material by means of mechanical
manipulation.

2.34. Complete and Accurale Application
means an application for a surface mining permit or
prospeeting approval which. immediately prior to
issuance. contains all maps. plans. designs and other
application materials required by the Act and this
rule. excluding bond. which are necessary for the
Dircelor to make a decision on approval or denial.

2.35. Completion of Reclamation means that
all terms and conditions of the permit have been
satisfied. the final inspection report has been
approved by the Directer, that all applicable eflluent
and applicable water quality standards are met. and
the total bond has been released.

2.36. Construction Pore Pressures means water
pressurcs  generated in  foundation soils or
embankments due 1o compression by loads imposed
bv construction of an embankment or other
structure.

2.37. Cunulative Impact means the hvdrologic
impact that results from the cumulation of flows
from all coal mining siles o common cliannels or
aquilers in a cumulative impact arca.  Individual
mines within a given cumulative impact arca may be
in full compliance with effluent standards and all
other regulatory requirements. but as a result of the
co-mingling of their off-site flows. there is a
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cumulative impact.
cumulative impacts but does emphasize that they be
minimized. When the magnitude of cumulative
impact exceeds threshold limils or ranges as
predetermined by the Division, they constitute
material damage.

The Act does nol prohibit

2.38. Cumulative Impact Area means the arca.
including the permit arca. within which impacts
resulting from the proposed opcration may interact
with the impacts of all anticipated mining on surface
and groundwater systems. Anticipated mining shall
include the cntire projccted lives through bend
releases of:

2.38.a. the proposcd operation:
2.38.b. all existing operations:

2.38.c. any opcration for which a permit
application has been submitted Lo the Director. and:

2.38.d. all operations required to meet
diligent development requirements for leased
Federal coal for which therc is actual minc
development information available.

239, Current Ratio means the relation of
current asscts to current habilities.

2.40. Density means the weight of soil or soil-
like solids per unit of total volume of soil or similar
mass.

241, Design  Storm  mcans  predicted
precipitation of given intensity. frequency and
duration based on United States Weather Burcau
data.

2.42. Dircctor mcans the Director ol the
Division of Environmental Protection or his
authorized agent.

2.43. Downslope mcans the land surface
between the projected outerop ol the lowest coal
seam being mincd along each highwall cxcept in
operations where the entire upper horizon above the
lowest coal seam is proposed to be partly or eotirely
removed, or any mining-related construction. and

o

the valley floor.

2.44, Embankment means a man made deposit
of carth or waste materials, usually exhibiting at
least one sloping face, that is raised above the
natural surface of the land.

2.45. Embankment Stability means the degree
of safety relative to a structural failure of the
cmbankment,

2.46. Emergency Spillway means a hydraulic
structure designed to pass water in excess of that
which an impoundment is designed to store or which
cannot be passed through a principal spilbway.

2.47. Excess Spoil means overburden material
disposed of in a location other than the pit.

2.48. Existing Coal Reluse Arca means a
refusc disposal arca Lhat is part of an active surface
mining operation.

2.49. Existing Structurc mecans a structure or
facility used with or to facilitate surface coal mining
and reclamation operations for which construction
began prior to January 18, 1981,

2.50. Face-Up means the resull of an
excavalion where a vertical or near vertical highwall
is ercated that exposcs the overburden and the
mineral face.

2.51. Fine Coal Refuse means coal processing
waste which may be disposed ol in a slurry form or
in a dewatered or treated state.

2.52. Foundation means soil. bedrock, or other
carth matcrial on or against which an cmbankment
or other structure is placed.

2.53. Fragile Lands means geographic areas
containing natural. ccologic. scientific or aesthetic
resources that could be significantly damaged or
destroyed by surface coal mining operations.
Examples of [ragile lands include valuable habitats
for fish or wildlife. critical habitats for endangered
or threatened species of animals or plants,
uncommon geologic formations. national natural




landmark sitcs. areas wherc mining may resull in
flooding, envirommental corridors containing a
concentration of ccologic and acsthetic features, and
arcas of rccreational value due to  high
environmenial quality.

2.54. Frechoard means:

2.54.a. the vertical distance between the
lowest point of the crest of the embankment and Lhe
reservoir water surface: or

2.54.b. the vertical distance between the
top of a ditch or channel and the water surface

during the design flow.

2.35. Gravity Discharge means. with respect o
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underground mining activities. mine drainage that

flows frecly down gradient in an open channcl.
Mine drainage that occurs as a result of flooding a
mine to the level of the discharge is not gravily
discharge.

2.56. Groundwatcr means subsurlace water in
the zone of saturation.

2.57. Growing Scason means one (1} vear.

2.58. Handbook means the Technical
Handbook of Standards and Specifications for
Mining Operations in West Virginia.

2.59. Haulageway Road or Access Road means
a surface right-of-way for purposes ol travel by land
vehicles used in surface mining and reclamation or
prospecting operations. A road consists of the
entire arca within the right-ol-way. including the
roadbed. shoulders, parking and side arcas.
approaches, ditches, and other related structures.
The term includes aceess and haulroads constructed.
used, reconstructed, improved, or maintained for use
in surface mining and reclamation or prospecling
operations, including usc by coal hauling vehicles to
and from transfer, processing. or storage arcas. The
term does not include ramps and routes of travel
within the immediale mining arca or within spoil or
coal mine waste disposal arcas.

2.60. Hazard Potential means a classification

rating assigned to a structurc based on engineering
cvaluations and judgment predicting the potential
damage to human lifc, properly and environment
should a fatlure of the struciure occur.

2.61. Highwall means the face of exposed
overburden or coal in an open cut of a surface
mining operation or for cntry to an underground
mining operation.

2.62. Historic Lands means historie,
archacological, cultural, and scientific areas.
Examples of historic lands include archasological
sites. sites listed on or cligible for listing on'a state
or national register of historic places. national
historic fandmarks. sites having cuitural significance
1o native Americans. or rcligious significance to
retigious groups. and sites for which historic
designation is pending.

2.63. Hvdrologic Balance means the
relationship between the quality and guantity of
water inflow to. waler outflow from a hydrologic
unit including water stored in the umit. It
cncompasses the dynamic relationships among
precipitation. runoff, cvaporation and changes in
ground and surface water levels and storage
capacily.

2.64. Hydrological Isolated Operations means
a surface mining operation where hydrologic
impacts are negligible or arc dissipated before
reaching points in the system where they are
additive to hyvdrologic impacts of other surface
mining operations.

2.65. Hyvdrologic Regime means the entire state
of walcr movement in a given arca.

2.66. Tmpoundment or Impounding Structure
means a basin cither naturally formed or artificially
built for the retention of water. sediment. slurry, or
other liquid or semi-liquid material .

2.67. Infiltration mecans the [ow or movernent
of watcr through the surface of soil or soil like
malterial into the ground.

2.68. Inspection means a visual review of




prospeeting, surface or olher mining operations to
assure compliance with applicable laws. rules.
regulations or permit conditions under jurisdiction
of the Director.

2.69. Intermittent Stream means;

2.69.a. A stream or reach of a stream that
drains a watershed of at least one square mile: or

2.69.b. A strcam or reach ol a stream that
is below the local water table for at lcast some parl
of the year, and obtains its {low (rom both surface
runoff and ground water discharge.

2.70. Trreparable Damage to the Environment
means any damage to the cnvironment in violation
of the Act and this rule which cannot be correcied by
activitics of the responsible person.

2.71. Knowingly means that an individual knew
or had reason to know in authorizing. ordering or
carrving out an act or omission on the part ol a
corporate permittce that such act or omission
constituted a violation. failure or refusal.

2.72.  Leachate means a liquid thal has
percolated through soil. rock or waste and has
extracted dissolved or suspended materials.

2.73. Lightly Buffered Stream mweans any
stream or ils tributarics that contains less than
fifieen (13) PPM methyvl orange alkalinity (to pH
4.5) and a conductivity of fess than (ifiy (50) micro
MHO.

2.74. Liquefaction means a phenomenon
wherein a saturated granular soil or soil like material
loses strength and flows in a manner rescmbling a
liquid.

2.75. Liquidity Ratio means the relation of cash
to current habilitics.

2,76, Mineral Face means the exposed vertical
cross section of the natural coal scam or mineral
deposit.

2.77. Natural Drainway mecans amy natural
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water course which may carmy water to the
tributarics and rivers of the watershed.

2.78. Natural Hazard Lands means geographic
areas in which natural conditions exist which pose
or, as a result of surface coal mining operations,
may pose a threat to the health. safety or welfare of
neople. property or the environment. including arcas
subject to landslides. cave-ins. severe wind or soil
crosion, frequent flooding and areas of unstable
geology.

2.79. Net Profit means the bottom line of the
income statement after taxes. including taxes based
on income. adjustments. all extraordinary income
and expensc. but before preferred and common
stock dividends.

2.80. Occupicd Dwelling means any building
that is currently being used on a rcgular or
temporany basis or human habitation.

2.81. Operator means any person who is
granted or who should obtain a permit to engage in
anv activity covered by the Act or this rule, or
anvonc who engages in surface mining and/or
surface mining and reclamation operations. Further,
the term shall be construed in a manner consistent
with the federal program pursuant to Public Law 95-
87.

2.82. Outer Spoil or Outer Slope means a
disturbed arca extending from the cuter point of the
beneh to the extreme lower limit of the disturbed
land.

2.83.  Overburden means consclidated or
unconsclidated material of any nature which overlies
a mincral deposit. excluding topsoil.

2.84. Owned or Controlled and Owns or
Controls means anyv one or a combination of the
relationships specified in subdivision 2.84.a and
2.34 b of this subsection:

2.84.a. Being a permittec of a surface coal
mining operation:

2.84.b. Based on instrumcnt of ownership
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or voting securitics, owning of record in excess of .

fifty (50) percent of an entity: or

2.84.c. Having any other rclationship
which gives onc person authority dircctly or
indirectly to determine the manner in which an
applicant, an operator, or other entily conducts
surface mining opcrations.

2.84.d. The following rclationships arc
presumed to constitute ownership or control unless
a person can demonstrate that the person subject to
the presumption does not in fact have the authority
directly or indircetly to determine the manner in
which the relevant surface mining operation is
conducted:

2.84.d.1. Being an officer or dircetor of
an entity:

2 84.4d.2. Being the operator of a
surface mining operation:

2.84.d.3. Having the ability to commit
the (inancial or rcal property asscls or working
resources of an enlity;

2.84.d.4. Being a general partner in a
partnership:

2.84.d.5. Based on the instruments of
ownership or the voting securitics of a corporate
entity, owning of record ten (10) through fifty (50)
percent of the entity: or

2.84.d.6. Owning or controliing coal Lo
be mincd by another person under a lease. sublcasc
or olher contract and having the right to receive such
coal after mining or having authority o determine
the manner in which that person or another person
conducts a surface mining operation.

2.85. Peak Runoff means the maximum flow in
a specified geographic location resulting (rom a
given design storm.

2.86. Perennial Stream mcans a strcam or
portion of a stream that (lows continuously.

2.87. Person having an interest which is or may
be adversely affected or person with a valid legal
intercst means any person:

2.87.a. Who uses any resource of
cconomiic, recreational. acsthetic. or environmental
value that may be adversely affected by prospecting
or surface mining and reclamation operations or any
related action of the Dircetor: or

2.87.b. Whose property is or may be
adversely affected by prospecting or surface mining
and reclamation opcrations or any related action of
the Dircctor.

2.88. Piping means a process of internal
crosion which occurs when water iransports soil or
soil like materials through unprotected exits,
developing unseen channels or pipes through an
embankment or its foundation.

2.89. Pit means that part of the surface mining
operation [tom which the mineral is being actively
removed or where the mineral has been removed and
the area has not been backfilled.

2.90. Pre-Existing Discharge means any water
discharge from the proposed disturbed arca prior to
disturbance as approved in a permit or a prospecting
approval.

2.91. Preplan means the total application
submitted to the Director including the application
forms. mining and reclamation plan. drainage plan,
blasting plan. planting plan. maps. drawings, data,
cross-seclions, bonds and other information as may
be required to obtain a permit.

2.92. Principal Sharcholder means any person
wha is the record or benelicial owner of ten percent
{10%) or more of any class of voting stock.

2.93. Principal Spillway means a hydraulic
structurc which passes water at levels -between
normal pool and the emergency spillway | invert
elevations.

2.94. Probable Maximum Precipitation means
the depth-duration-arca rainfall for a particular area
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that represents the maximizing o’ metcorological
conditions.

2.95. Prospecling means the [ield gathering of
surface or subsurface geologic., physical. or chemical
data by trenching, drilling. geophysical. or other
techniques necessary lo determine the quality and
quantity of overburden and coal of an arca: or the
gathering of environmental dala Lo establish the
conditions of an area before beginning surface
mining and reclamation opcrations. where such
activity may cause any substantial disturbance of the
land surface or may cause any appreciable cffect on
land, air, water. or other environmicntal resources.
Regardless of whether or not any disturbance is
anticipated. the gathering ol environmental data on
fands designated unsuitable pursuant to section 22
of the Act shall be considered prospecting and
subjeet to the requirements of section 13 of this rule.

2.96. Protected Structures means for purposes
of blasting, dwellings. public buildings. schools.
churches. or communily or institutional buildings.

2.97. Public Building means any structure that
is owned or leased by a public agency or uscd
primarily for public busincss or mectings.

2.98. Quick Asscls means cash and current
assets that can be quickly turned into cash.

2.99. Reasonably Available Spoil means spoil
and suitable coal mine waste matcrial gencrated by
the remining operation or other spoil or suitable coal
mine waste material located in the permit arca that
is accessible and available for use and that when
rechandled will not cause a hazard (o public safcty or
significant damage to the environment.

2.100. Recharge Capacity means the ability of
the soils and underlying materials 1o allow
precipitation Lo infiftrate and rcach the zonc of
saturation.

2.101. Reclamation means those actions Laken
to restore mined land to the approved post mining

land usc.

2.102. Remined Arca means only that arca of

any coal remining operation enshichrcoat-minmmg

o L

Aetof o7 APE-5557 that would be eligible for
exnendilures under section 4, Article 2 of Chapter
232,

2.103. Renewable Resource Lands means
aquilers and arcas for the recharge ol aquifers and
other underground waters. areas for agricultural or
silvicultural production of food and fiber, and
grazing lands.

2.104. Retained Earnings means stockholder’s
cquity that has arisen from retained asscts from
carnings in the business. This shall include only
carnings from normal operations and not gains
[rom such transactions as the salc of plant assets or
imvestiments.

2.105. Retum On Investment means the
relation of net profit for the last yearly period to
ending nct worth.

2.106. Safcty Factor means the ratio of the sum
of the resisting forces to the sum of the loading or
driving forces.

2.107. Sediment means solid material that is
either in suspension. is being transported. or has
been moved from its site of origin and has come to
rest on the earth's surface.

2.10%. Sediment Control or Other Water
Retention Structure. Scdiment Control or Other
Water Retention Svstem, or Sediment Pond means
an impoundment designed. constructed. and
maintained in accordance with this rule for the
purpose of removing solids from water in order to
meet applicable water quality standards or effluent
limilations before the water is discharged into the
receiving stream. Examples include wildlife ponds,
scttling basins and all ponds and facilities or
structures used for water treatment.

2.109. Self-Bond means an  indemmnity
agreement in a sum certain payable to the Director,
exceuted by the permittec and by each individual
and business organization capable of influencing or
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controlling the investment or financial practices off
the permittee by virtue of his authority as an officer
or ownership of all or a significant part of the
permittee, and supported by agreements granting the
Director a security interest in real or personal
property pledged to sccure performance by the
permittec.

2.110. Significant Aquifer means a stratum or
group of strata that can store and transmit water in
significant quantitics for a specilic usc.

2.111. Slopc Protection means measures Laken
to control erosion on slopes.

2.112. Slope Stability means the relative degree
of safety from the development of a fandslide in a
slope, as defined by onc or morc standard
enginecring methods of analysis.

2.113. Spoil means overburden that has been
removed during surface mining operations.

2.114. Stabilize means to control movement of
soil, spoil piles or arcas of disturbed carth.

2.115.  Strength Parameters mcan  those
engincering  values  obtained from  standard
engincering shear strength tests of soil or soil like
material.,

2.116. Structurc means. except as used in the
context of subscction 3.8 of this rule. any man-made
structures within or outside the permit areas which

include, but is not limited to: dwellings.
outbuildings. commercial  buildings, public
buildings, community buildings. instilutional

buildings, gas lines, water lines. towers. airports.
underground mincs, tunnels and dams. The term
does not include structures built and/or utilized for
the purposc of carrving oul the surfacc mining
operation.

2.117. Sub-Drainage Svstem means a designed
and constructed system provided for the conveyance
of subsurface water,

2.118. Subsidenec means. as it relates 1o
underground mining operations or auger mining. a
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sinking. collapsing or cracking of a portion of the
carth's surface caused by voids beneath the surface
created by mining.

2.119,  Substantial Legal and Financial
Commitments in a Surface Coal Mining Operation
means that significant investments and legal
commitments have been made In aclivities and
facilities such as power plants, railroads, coal
handling, preparation. extraction or storage facilities
and other capital-intensive activitics on the basis of
a long term coal contract.

2.120.  Substantiallv Disturb means, for
purposcs of prospecting. to significantly impact land
and water resources by blasting: by removal of
vegetation, topsoil. or overburden: by construction
of roads or other access routes: by placement of
excavated earth or waste material on the natural land
surface or by other such activilies: or Lo remove
more than 230 tons of coal.

2.121. Successor in [nierest means any person
who succeeds to rights granted under a permit by
transfer. assignment or sale of those rights.

2.122.  Surely Bond means an indemnity
agreement in a sum certain payable to the Director
exceuted by the permittee which is supported by the
performance guarantee of a corporation licensed to
do business as a surcly in the State of West
Virginia.

2.123.  Surface Mining and Reclamation
Opcration means surface coal mining operations and
all activities nccessary or incidental to the
reclamation of such operations.

2.124. Surface Water means water on the
surface of the sarth.

2.125. Topsoil means the A and E-horizon soil
layer of the four () major soil horizons.

2.126. Toxic-Forming Materials means earth
maierials or wastes which, if acted upon by arr,
water. weathering or microbiological processes, are
likely to produce chemical or physical conditions in
soils. air or water that arc detrimental to the
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environment.

2.127. Toxic Mine Drainage means water that
is discharged from active or abandoned mines or
other areas affected by surface mining operations,
reclamation opcrations. or prospecling opcrations
which contains a substance which through chemical
action or physical effects. is likely to kill. injure or
impair biota commonly present in the area that
might be exposcd to iL.

2.128. Transfer, Assignment or Sale of Rights
means a change in ownership pursuant to subsection
2.83 or other effective control over the right granted
in a permit or approval o conduct surface mining
operations.

2.129.  Underground Development Wasle
mcans wasle rock mixtures of coal. shale. clavstone.
siltstone or other related materials that arc brought
to the surface for disposal.

2.130. Valid Existing Rights exists. except for
haulroads, in each casc in which a person
demonstrates that the limitation provided for in the
Act would result in the unconstitutional taking of
that person's rights. For haulroads. valid existing
rights means a road or recorded right-of-way or
casement Tor a road which was in existence prior 1o
August 3, 1977. A person possesses valid existing
rights il he can demonstrate that the coal is
immediately adjacent to an ongoing mining
operation which existed on August 3. 1977 and is
needed to make the operation as a whole
economically viable. Valid existing rights shall also
be found for an arca where a person can demonstrate
that an SMA number had been issued prior Lo the
time when the structure. road. ecmetery or oiher
enlily came into existence.

2.131. Vallev or Head-of-Hollow Fill means a
fill structure consisting of any material. other than
organic material, placed in a valley where side
slopes of the existing valley measured at the
steepest point are greater than twenty (20) degrees
or the average slope of the profite of the hollow
from the toe ol the fil] Lo the top of the {ill is greater
than ten (10) degrees. In head-of-holiow {ills the
top surface of the fill. when completed. is at
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approximaiely the same elevation as the adjacent
ridee line, and no significant arca of natural
drainage occurs above the fill draining into the fill
area.

2.132. Violation. Failure or Refusal means a
violation of a condition of a permit issued pursuant
to the Act or this rule: or a failure or refusal to
comply with any order issued under Scctions 15, 16,
or }7 of the Act. or any order incorporated in a final
deciston issued by the Director under the Act, except
an order incorporated in a decision issued under
paragraph (1). subsection (d). section 17 of the Act.

2.133. Willfully means that an individual acted:

2.133.a. Either intenlionaliy. voluntarily or
consciously: and

2.133.b. With intentional disregard or plain
indilference to legal requirements in authorizing,
ordering or carrving out a corporale permittee's
action or omission that constituted a violation,
lailure or refusal.

2. 134 Woodlands means commercial
woodlands where the post-mining land use would
result in the development of a commeretal product
where [lat or gently rolling tand is cssential for the
operation of mechanical harvesting cquipment.

2.135. Working Capital means the excess of
the operator's currcnt asscts over its current
liabilitics.

2.136. Zonc of Saturation means the zone
below the piczometric surface in which alt voids are
filled with groundwater.

§38-2-3. Permit Application Requirements and
Contents.

3.1 Applicant Information. All information
provided by an applicant in an application for a
surface mining permit shall be clear and concise and
shall be provided in a format prescribed by the
Dircctor and/or a format required by the Federal
Office of Surfacc Mining Reclamation and




In addition to Lhe information
requirements of section 9 of the Aect. cach
application for a permit shall contain the following
information except ihat submittal of a social
security number is at the option of the applicant:

Enforcement.

3.l.a. A statement as o whether the
applicant is a corporation. partnership. sole
proprictorship. association. or other business cntity.

3.L.b. The name, address. telephone
number and, as applicable. social security number
and employer identification number of the:

L)

1b.1. Applicant:

[F3]

1.b.2. Applicant's resident agent: and

3.1.b.3.  Person who will pay the
abandoned mine land reclamation fec.

3.1.c. List, for cach person who owns or
controls the applicant under the definition of "owned
or controlied" and "owns and controls” in subsection
2.854 of this rule (as applicablc):

3.1.c.t. The person's name. address.
social security number. and emplover identificalion
number;, :

3.1.c.2. The person's ownership or
control relationship to the applicant. including
percentage of ownership and location in
organizational siructure.

3.1.e3. The title ol the person's
position, the datc that_the person assumed the
position—was—assumed. and when submitted under
subdivision 3.33.h of this rulc. date of departurc

from the position:

3.1.c.4. For the applicant and each

partner or principal sharcholder of the applicant,
Ecach addittermat name and idenlifiving number.

including emplover identificalion number. Federal or
State permit number, and MSHA number with date
of issuance, under which the person owns or
controls, or previously owned or controlled. a
surface coal mining and reclamation operation in the
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United States within the five (3) ears preceding the
date of the application: and

3.1.c.3. The application number or
other identifier of. and the regulatory authority for,
any other pending surface coal mining operation
permit application filed by the person in any state in
the United States.

3.1.d. List. for any surface coal mining
operation owned or controlled by etther the
applicant orbymmypersormrwhoowns-oreontrots-the
appheant or any partuer or principal shareholder of
the applicant under the definition of "owned or
controlled" and "owns or controls” in subsection
2.84 of this rule. the operalion's:

3.1.d.1. Name. address, identifving
numbers. including cmplover identification number,
Federal or State permit number and MSHA number,
ihe date of issuance of the MSHA number. and the
regulatory authority: and

3hd2 Ownership or  control
rclationship to the applicant. including percentage of
ownership and location in organizational structure.

3.1.e. The name and address of each legal
or cquitable owner of record of the surface and
mineral property Lo be mined. cach holder of record
of anv leaschold interest in the property to be mined,
and anyv purchaser of record under a real estate
contract [or the property to be mined.

3.1.f. The name and address of each owner
of record of all property (surface and subsurface)
within onc hundred (100) fect of any part of the
proposed permit arca.

3.1.e.  The Mine Safety and Health
Administration (MSHA) numbers for all mine-
associated structures identificd in the permit that
require MSHA approval.

3.1.h. A statement of all lands. interest in
lands. options. or pending bids on interests held or
made by the applicant for [ands contiguous to the
arca deseribed in the permil application, If
requested by the applicant. any information required
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by this paragraph which is not on public filc
pursuant to the Act shall be held in confidence.

3.1.1. A statement of whether the applicant
or any subsidiary, affiliatc, or persons owned or
controlled or under control or ownership with the
applicant has:

3.1.i.1. Had a Fedceral or State coal
mining permit suspended or revoked in the five (5)
years preceding the datc of submission of the
apphication: or

3.1.i.2. Forfeited a performance bond
or similar securitv deposited in licu of bond.

3.1.j. A briel explanation of the [acts
involved if any such suspension. revocation. or
forfeiture referred to in paragraphs 3.1.1.1 and
3.1.i.2 ol this subdivision has occurred. including:

3.1j.1. Identilication number and date
of issuance of the permit. and the date and amount
of bond or similar security:

3.1.1.2. ldentification of the authority
that suspended or revoked the permit or forfeited the
bond and the stated reasons for the action:

3.1,.3. The current status ol the permit
and bond. or similar sccurity involved:

3.1,j.4. The date. location, and type of
any administrative or judicial proceedings initiated
concerning the suspension. revocation. or forfeiturc:
and

3.1j.5. The current status of any
administrative or judicial proceedings.

3.1k A list for any violation of a provision
of the Act or this rule and any other Federal or State
laws, rules and regulations pertaining to air or walcer
environmental protection incurred in conncction
with any surface mining operation received by the
applicant during the three (3) year period preceding
the application date. and a list of all unabaled
cessation orders. and unabaied air and water quality
violation notices rceeived prior to the date of the
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application by any surface mining and reclamation
opcralion owned or controlled by etther the
applicant or-by-anypersorrwhoowmnsorcontrotsthe
appheant or any partner or principal shareholder of
the applicant . For each violation notice or cessation
order reported, the lists shall include the following
information as applicable:

3. 1.k 1. Any identifiing numbers for
the operation. including the Federal or State permit
number and MSHA number. the dates of issuance of
the violation notice and MSHA number, the name of
the person to whom the violation notice was issued,
and the name of the issuing regulatory authority,
department or agency:

3.1.k.2. A brief description of the
violation alleged in the notice:

3.1.k.3. The daic. location. and type of
any administrative or judicial procecdings initiated
concerning the violation, including. but not limited
to. proceedings iniliated by any person to obtain
administrative or judicial review of the violation;

3.1.k.4. The current status of both the
proceedings and the violation notice: and

3.1.k.5. The actions. if any, taken by
any person Lo abate the violation.

3.1.1. Each application for a permit shall
contain a sworn statement as follows! "The

information contained in this application is true and

correct to the best of my knowledge and belief.”
Such statement shall be signed by an accountable
official of the applicant and shall be notarized.

3.1.m. The applicant for a permit or a
revision of a permit shall have the burden of
establishing that his application is in compliance
with all the requirciments of the Act and this rule.

3.1.n. After an applicant is notified that the
application is approved. but before the permit is
issued. the applicant shall update and correct the
information previously submitted under  this
subsection or indicate that no change in such
information has occurred.




3.1.0. Upon rcquest by onc or more
permittees related through ownership and control,
and with the approval of the Director, a permittec.
or permittees related through ownership and control.
may submit and maintain a centralized ownership
and contro! file.

Any permit application which references an
approved centralized ownership and control {ile may
be determined to be complete and aceurate for the
purposes of this subscction. Each centralized
ownership and control file shall at a minimum:

3.1.0.l. Contain the information
required by subdivisions 3.1.a.3.1.e. 3. 1.d.and 3.1.1
of this subsecction on such forms. or in the formalt. as
may be required by the Director:

3.1.0.2. Provide a precedure [or the file
to be updated at least quarterhy. although this
requirement does not relieve an applicant from
having complete and accurate information in the
centralized ownership and control file during the
time it has an application pending: and

3.1.03. Provide that the applicant
maintain a copy or copics of the [ile in any required
courthouscs. regional oflfices. and other public
offices. during any required public notice period.
when referenced in an application that ts otherwise
required to be made available in such ofltees.

3.2, Advertiscment.

3.2.a. SMA File Number. Prior 1o the
publication of an advertisement for a surface mining
permit in accordance with paragraph (G). subscction
(a). seclion 9 of the Act. the applicant shall submit
an administratively complete surface mining permit
application and obtain a surface mining application
(SMA) file number. Each SMA number shall be
valid for one vear: provided. that the Dircclor may
extend an SMA number bevond one vear. il the
application has been diligently pursucd by the
applicant throughout the life of the SMA number.
In order for an SMA number to be extended. the
applicant must submit to the Dircctor a writien
request, which shall state the reason(s) and which
shall demonstrate good cause lor the extension,
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3.2.b. Advertisement lformation. Each
advertisement will contain at a mininum:

3.2.b.1. The surface mining application
{SMA) file number:

3.2.b.2. A clear and accurate location
map of a scale and detail found in the West Virginia
General Highway Map. The map size will be at a
minimum four inches (4") x four inches (4").
Longitude and latitude lines and north arrow will be
indicated on the map and such lines will cross at or
near the center of the proposed permit arca:

3.2.b.3. The names and business
address of the applicant to include a street address
or route number:

3.2.b4. A narative description clearly
deseribing the location of the proposed permit area;

3.2.b.5. The name(s) of the coal
seam(s) 1o be mined:

3.2.b.6. The name(s) of the receiving
strean(s) into which drainage from the penmit area
will be discharged:

3.2.b.7. The focation where a copy of
the application is available for public review:

3.2.b.8. The namce and address of the
Division of Environmental Protection Office where
written comments or requests for informal
confercnces on the application may be submitted;

3.2.b.9. The tyvpe of operation:

3.2.6.10. Surface and mineral
ownership of the tract(s) to be permitted.

3.2.b.11. Surfacc and mineral
ownership of property within one hundred (100) fect
of the permit area;

3.2.b.12. Where the permit application
reflects that mining will occur within one-hundred
[eet (100" of the outside right-of-way of a public
road (except where mine access roads or haulage




roads join such right-of-way}. the applicant may
choose ane of the following procedures Lo satis{y the
additional public notice requirement:

3.2b.12.A. Include in the
advertisement required in this section a concise
statement;
32b.12.A.1. ldentifying the
road to be affected:

3.20.012.A2, ldentifving the
affected segment. and

3.2.b.12.A3. Advising that a
public hearing may be rcquested: or

32b.12.B. A scparatc public
notice may be published. prior 1o issuance ol a
permit, which:
3.2.b.12.B.1.  Identifics the
road to be alTected:

3.2b.12.B.2.
affected segment: and

Identifies the

3.2.b.12.B3.
public hearing mayv be requested.
3.2.b.13. Where the permii applicant
proposes to relocate or close a public road. the
advertisement shall include a concisc statement
which:

Advises that o

3.2.b.13.A. Describes  the
identification number and geographic location of the
road,

3.2b.13.B. Describes
particular scgment to be relocated or closed:

the
3.2.b.13.C. Describes where the
relocated segment is to be stled:
3.2.b.13.D. Describes  the
approximate time and duration ol the relocation or

closure: and

3.2.b.13.E. Advises that a public
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hearing mav be requested.

3.2.b.14. Where an alternative land use
is proposed. indicate the premining land use and the
proposed postmining land use: and

3.2.b.15.  Where an experimental
practice is proposed, the advertisement shall contain
a statement indicating such and identifying
applicable provisions for which a variance is
requested.

3.2.c. Notice to Governmental Agencies.
Upon receipt of an administratively complete
application for a surface mining and reclamation
permit, a permit revision or a permit renewal, the
Director shall notify all Federal or State government
agencies with authority to issue permits and licenses
applicable to the proposed surface mining and
reclamation operation or those agencics with an
inlcrest in the proposed operation. including the U,
S. Department of Agriculture Soil Conservation
Service district office. the focal U. S. Army Corps of
Engincers district cngineer. the National Park
Service. State and Federal fish and wildlife agencies,
and the historic preservation officer.

3.2.d.  Availability of Comments. The
Director shall place on [ile at the regional office in
which a permit. permit revision or renewal of a
permit is filed, a copy of all public comments
reccived as a result of the advertisement and shall
provide the applicant with such comments. When a
permit, permit revision or renewal of a permit is
issued or approved. the Dircetor shall notify within
ten (10) days each person who [iled comments or
objections to the application. cach party to an
informal conflerence. and the appropriate local
governmental agencics including the clerk of the
county commission. The Dircctor shall also cause
to be published at least monthly a listing of all
permits issued, which listing shall include a
description of the location of the land to be affected.
The listing shall also be forwarded to the Clerk of
the County Commission.

3.2.¢c. Readvertisemeni. After a Surface
Minc Application (SMA) has been advertised once
a week for four successive weeks. and 1s determined




by the Dircctor to have had a limited number of
minor changes that do not significantly alfect the
health. safety or welfare of the public and which do
not significantly affect the method of operation. the
reclamation plan, and/or the original advertiscment,
he may require onc (1) additional advertisement to
be published with a ten (10) day public comment
period.

3.2.0 Renctification. A renotification letter
shall be sent to all commentors of a surface mine
application (SMA} when a determination has been
made by the Director that rcadvertiscment is
required in accordance with subdivision 3.2 ¢ of this
subsection.

3.2.g. Certification of Publication. The
advertisement and publication datcs for alf permit
applications.  permit  rencwal  applications.
applications for revision of a permit, and transfer
assignment and salc of permits. shall be certificd
and notarized by the publishing newspaper. The
certificate of publication shall be made a part of the
approved application no later than lour (4) weeks
after the last date of publication.

3.3. Ocecupicd Dwellings,

3.3.a. Valid Existing Rights. Where the
proposcd surface coal mining operations would be
conducted within three hundred (3G0) feel. measured
horizontally, of any occupied dwelling. the permil
applicant shall submit with the application a
notarized written waiver by lease. deed. or other
convevance {rom the owner of the dwelling.
clarifiiing that the owner and signator had the legal
right to deny mining and knowingly waived that
right. The waiver shall acl as conscent to such
operations within a closer distance of the dwelling
as specified.

3.3.b. Waiver. Where the applicant lor a
permit had obtained a valid waiver prior to August
3. 1977, from the owner of an occupicd dwelling to
mine within three hundred (300) feet of such
dwelling. a new waiver shall not be required:

3.3.b.1. Where the applicant for a
permit had obtained a valid waiver from the owner
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of an occupicd dwelling. that saiver shall remain
elTective against subsequent purchasers who had
actual or constructive knowledge of the existing
waiver at the time of purchase.

3.3.b.2. A subsequent purchaser shall
be deemed to have constructive knowledge if the
watver has been properly filed in public property
records pursuant to State laws or if the mining has
proceeded to within the three hundred (300) feet
limit prior to the date of purchase.

3.4. Maps.

3.4.a. Scale for Maps. Except as othenwise
noted in this rule. the scale required for all maps
shall be as follows:

340, The preferred scale of maps
preparcd from Uniled States Geological Survey
lopographic maps on 7.5 minute quadrangle shall be
{ive hundred [eet (3007 to the inch:

3.4.a.2. The preferred scale for maps
associated with underground coal mining operations
and facilitics incidental to coal mining shall be two
hundred feel (200 1o the inch: and

3.4.a.3. Other scales may be used
where improved clarity and accuracy are achieved.

3.4b. Map Size. All maps and plans shall
be submitted on print paper. thirty inches (30") by
forty-two inches (42™) or iess. [f supplementary
maps or plans arc attached. match lines shall be
uscd.

3.4.c. Color Code. A color code shall be
used in preparing all maps to indicate critical
[eatures of the permit arca as follows: provided, that
drafted or compuler gencrated graphic symbols or
shading may be used in place of a color code, if a
separate. uniquely identifiable, and clearly
discernible symbol or shading is provided in place
of cach color as speeilicd below, and if the symbols
or shading arc clearly delined on map legends and
uscd consistently throughout the pernut application,
and in any subscquent permil revisions. progress




maps. or other submittals relating to the permit:

3.4.c.]. Red shall indicate mineral to

be removed;

3.4.¢.2. Bluc shall indicale water and
drainage patterns:

3.4.¢.3. Green shall indicalc arcas

regraded:

3.4.c4d. Yellow shall indicate all other
arcas within the permit boundary: and

3.4.c.5. Pumple shall be used (o outline
adjacent mining permits.

3.4d.  Preplan.  In addition to the
requircments of paragraphs (12} and (13) of
subsection {a) section 9 of the Act and section [0 of
the Act, the application shall include as applicable
the following information:

3.4.d.1. The location and current use of
all structures within one thousand lect (1000 of the
proposed permil area:

3.4.d.2. All public roads located on or
within one hundred [cet (100" of the proposcd
permit arca;

3.4.d.3. The boundarics of any public
park or historic lands within or adjacent to the
permil area:

3.4.d.4. All cemelerics localed on or
within one hundred [cet (100} ol the proposcd
permit arca:

3.4.d.5. Any portion of a unit of the
National System of Trails or the Wild and Scenic
River System. including study rivers designated
under section 3(a) ol the Wild and Scenic Rivers
Act which are located within or adjacent to the
proposed permit area:

3.4.d.6. The current use and land use
classifications of the arca of land and adjacent lands
upon which the permit is sited and adjacent fands:
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3.4.d.7. The location of all existing

structures to be used for surface mining operations
which are to be exempt from design standards;

3.4.d8  The dalc the map was
prepared. a north arrow. quadrangle name and
location map:

3.4.d.9. Where the natural slope of the
land below the coal outcrop is less than twenty (20)
degrees and downslope placement of overburden or
spoil is proposed. the map shall indicate pereent
slope of the land at two hundred foot (200") intervals
along the cropline:

3.4.d.10. The location of cach facility
1o be used 1o protect or cuhance fish and wildlife
and related environmiental values:

3.4.d.11. Where the proposed permit
arca has been previously mined and to the extent
that such information is available, list the type of
mining used. the coal seam or other mineral mined,
the extent of mineral removed. and the approximate
dalc of mining:

3.4.d.12. Extent of proposed auger
operalions:

3.4.d.13. Surface and mineral owners
and property lines within the permit arca and within
onc hundred {100) fcet of any point of the permit
arca:

3.4.d.14. Location of water supply
intakes for current users of surface water:

3.4.d.15. Location and identilication of
sub-areas 1l incremental bonding is to be used,;

3.4.d.16. Location and extent of
subsurface water. I encountered. within the
proposed penmit or adjacent arcas. including, but not
limited 10, arcal and vertical distribution of aquifers,
and portrayval of seasonal differences of head in
dilTerent aquifers on cross sections and contour
maps:

3.4.d.17. The location of all oil and gas
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wells and other utilitics within the proposcd permit
area are to be shown:

. 3.4.d.18. The location and exteni of
topsoil borrow areas, and the location of topsoil
storage arcas;

3.4.d.19. Airpollution monitoring and
control facility and subsidence monitoring location:

3.4.d.20. Any permanent [acility to
remain aller mining: '

3.4.d.21. All coal siorage. cleaning.
loading, and rcfuse disposal arcas:

3.4.d.22. The location of any non-coal
waste storage areas:

3.4.d.23. The location ol any explosive
storage and handling facilitv: which will remain in
place for an extended period of time during the life
of the operation and

3.4.d.24. The arca of land 1o be
alfected within the proposed permit arca according
to the scquence of mining and reelamation.

3.4.e. Drainage Map. Unless the
information required by this subdivision can be
shown on the preplan map in a clear and legible
fashion, a separate drainage map of the same sive
scale and detail of the preplan map shall be made a
part of the permit application and shall contain the
following;:

3.4.c.1. The directional flow ol waler
on and away [rom the permil area:

3.4.¢2. Location of ali monitoring
sites used to develop surface and groundwater base
linc mformation:

3.4.¢3. Location ol all surface and
ground walcr monitoring siles lo be used for
satisfying reporting requirements during the mining
operation:

3.4.¢c4. Location of all crosion and
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sedimentation control struetures: and

3.4.c.3. The extent and boundaries of
cach component drainage arca.

3.4.f. Supplemental maps for underground
coal mining permit applications. In addition to other
maps required in this section, each permit
application for underground mining operations shall
inelude supplemental maps as Tollows:

3.4.[01. A U.S.G.S. topographic map
of the arca cxtending beyond the proposed mining
limits and showing the following:

3.4.£1.A. Namc and series of the
sheet:

3.4.0 1B, Scale. latitude, and
longitude: ‘

3.4 1£1.C. Limits of underground
riining operation proposed:

3.4.01.D.  Surface arca to be

permitled:

34.L1.E. Cropline of the coal
seam 1o be mined:

341 1LF Location  and
identification of all mine openings for the proposed
mine including shalts. slopes. drilts, boreholes, etc;
and

3.4.f.1.G. Location of all surface
structures not owned by the applicant over the area
to be mined.

34.[2. A munc development map
drawn to scale showing:

3402.A Boundarics  of
underground mining operation and any adjacent
active or abandoned mines in the same scam;

3.4.f2.B. All owners of property
and all residents within the area above the proposed
underground workings. The area above the




underground works shall mean within the angle of
critical deformation but at [east 15° from any coal
removal;

3.4.02.C.  Present extent of
underground mining as well as projected headings:

3.4.12.D. Date. scale. north arrow,
dip, strike. and average dip of the coal scam 1o be
mined.

3.4.£2.E. All gas wells, oil wells,
water wells, and test drill holes:

3.4.£2. F. Location of all known
faults:

3.4.02.G. Area and extent of
previous or proposcd auger or strip mining in the
same seam.

3.4.f.2.H. Location and thickness
of outcrop barriers: and

3.4.f2.1. Elevation ol al entrics.
fanwavs and borcholes.

33, Cross Scctions and Profiles.  The
application shall conlain cross-scctions andfor
profiles which accurately depict:

3.5.a. The cxisting premining surface
configuration and the final surface confliguration
that will be achieved. Cross sections shall be
developed from suflflicient slope measurements (o
adequately represent the existing land surface
configuration of the proposed permit area. Slope
measurcments shall take into accoun( natural
variations in  slopc. to provide accurale
representation of the range of natural slopes and
reflect geomorphic differences ol the arca Lo be
disturbed. The Direclor may require additional
slope measurements at specified intervals and
locations on a site-by-site basis:

3.5.b. The vertical distribution of aquilers
showing seasonal differcnces in head. ifavailable,
for the proposed permit arca:
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3.5.c. Cross sectional area and profiles of
excess spoil disposal areas with all appurtenances
shown including rock cores, subsurfacé drains,
surface drainage structures. foundations, ete:

3.5.d. Cross sectional arcas and profiles of
all drainage and sediment control structures
including ponds. impoundments. diversions. sumps,
cte: and

3.3.c. Cross sectional arcas and profiles of
all roads.

3.6. Opcration Plans and Specifications. Each
application shalf contain in addition to other plans,
specilications. and deseriptions required by the Act
and this rule. a description of the mining operations
proposed to be conducted during the life of the mine
within the proposed permit arca. including, at a
minimun. the following:

3.6.a. A narrative description of the type
and method ol coal mining procedures and proposed
engineering techniques. anticipated annual and total
production of coal. by tonnage. and the major
cquipment to be used for all aspects of those
operations: and

3.6.b. A narrative coxplaining  the
construction. modification. usc. mainienance, and
unless retention of such facilitics is necessary for
postmining land usc. removal of the following
facilitics:

3.6.b.1. Dams. embankments, and
other impoundments:

3.6.b.2.  Overburden and topsoil
handling and storage arcas and structures:

3.6.b.3. Coal romoval. handling,
storage. cleaning. and transportation arcas and
structurcs:

3.6.b.4. Spoil. coal processing waste,
and non-coal waste rcmoval. handling. storage,
transportation. and disposal arcas and structures;

-

3.6.b.5. Mine facilitics: and
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3.6.b.6. Water and air pollution control
facilitics.

3.6.c. A deseription ol how the applicant
will case, seal or otherwisc manage augerholes.
borcholes, shafts. wells and other openings:

3.6.d. A description of how the applicant
will remove, store and redisiribute topsoil. subsoil
or topsoil substitutes, and other materials. When
topsoil substitutes arc proposed. the suitability
determination, analvtical data, and laboratory
certification required in subdivision 14.3.¢c of this
rule shall be madec a part of the permit application:

3.6.¢c. Where topsoil borrow arcas arc
proposcd. the applicant shall submil a reclamation
plan for such areas:

3.6.1. A description of how the applicant
will handle acid forming and 1oxic forming materials
and materials constituling a fire hazard:

3.6.2. The design and construction of
excess spoil disposal arcas: and

3.6.h. The design and construction of a
drainage and sediment control svsiem to include:

3.6.h1. A description, map. and cross
scction of the structure and its location:

3.6.h.2. Preliminary hvdrologic and
geologic information required to asscss the
hydrologic impact of the structure:

3.6.h.3. A survey describing Lhe
potential effeet on the structure from subsidence of
the subsurface strala resulling [rom  past
underground mining operation i underground
mining has occurred;

3.6.h4. A certification statement
which includes a schedule for the submission of any
detailed design plans for structures that arc not
submitied with the general plan. The Director shall
have approved. in writing. the delailed design plan
for a structure before construction begins:
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3.6.h.5. Each structure design plan that

_is of such size or storage capacity that it is a dam as

defined in W. Va. Code §22-14 ct seq., shall be
prepared by. or under direction of. and certified by
a qualified registered professional engineer;

3.6.h.6. The design shall include any
gcotechnical  investigation  and  construction
requircments for the structure:

3.6.h.7. A descripiion of the operation
and maintecnance requirecments for each structure;

3.6.h.8 A timctable and plans to
remove cach structure. if appropriate:
3.6.1. The design and construction of all
roads:

3.6,. A vegetation plan.

3.6k A plan for fugitive dust control
practices as required in subsection 14.17 of this
rulej: and

3.6.1. For area mining operalions, as
referenced in paragraph  14.13b4  of this
subscction. mountaintop removal operations as

relferenced  in paragraph  [4.15.b.3  of this
subscction. and [or multiple scam muining

operations, the applicant shall include a site specific
and detailed plan showing the sequence and
schedule for backf(illing and regrading.

3.7. Disposal of Excess Spoil.

3.7.a. Each applicatton shall contain
descriptions. including appropriate maps, cross
scclions. drawings. and design of the excess spoil
disposal structures which will comply with the
standards of subscetion 14,14 ol this rule. These
plans shall describe the design. construction,
operation, maintenance, and if appropriate. removal
of the site and structures.

3.7.b. Each application shall comtain the
results of a geotechnical investigation of the
proposcd disposal site. including the following:




3.7.b.1. The character of bedrock and
any adverse geologic conditions in the dispesal arca:

3.7.6.2. A survey identilfiing all
springs, seepage, and ground water (low observed or
anticipated during wet periods in the arca of the
disposal site:

3.7.5.3. A survev of the potential
effects of subsidence of the subsurface strata duc to
past and future mining opcrations:

3.7.b.4. A technical description of the
rock materials 1o be utilized in the construction of
those disposal structures containing rock chimney
corcs or underkain using a rock drainage blanket:

3.7b.5. A stability analvsis including.
but not hmited to. strength parameters. pore
pressures and long-term seepage conditions. These
data shall be accompanied by a descriplion of all
enginecring design assumptions and calculations
and thc alicrnatives considered in sclecting the
speeific design specifications and mcthods: and

3.7.b.6. An explicit identification. by
narrative and by mapping. ol the critical foundation
area(s) for the structurc. as the lerm is applied in
subscction 14,14,  The sclection of the crilical
foundation arca(s) shall be based on the results of
the geotechnical investigation. shall be certilted as
a part of the design by a registered professional
engineer. and shall be subject to review and
approval by the Pirector,

3.7.c. If rock-toc butiresses or key-way
cuts arc required. the application shall include the
following:

3.7.c.l. The number. location. and
depth of borings or iest pits which shall be
determined with respect 1o the size of the spoil
disposal structure and subsurlace conditions: and

3.7.c.2. Engincering specificalions
utilized to design the rock-toe buitresses or key-way
cuts which shall be determined in accordance with
paragraph 3.7.b.5 ol this subscctlion. .
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3.8. New and Existing Structures and Support
Facilitics: '

3.8.a. Each application for a permit will
conlain a descripiion, plans. and drawings for each
support facility to be constructed. used, or
maintained within the proposed permit area. The
plans and drawings shall include a map. appropriate
cross sections. design drawings. and specifications
sufficient to demonstrate compliance  with
subscction 4.11 of this rule.

3.8.b. Each application shall contain a
description of each existing structure or facility
proposcd to be used in connection with or to
facilitate the surface mining and reclamation
operation. The description shall include:

3.8.b.1. Location:

3.8.b.2. Plans of the structure which
describe its current condition:

3.8.b.3. Approximate dates on which
construction of the existing structure was begun and
completed:

3.8.b.4. A showing. including relevant
monitoring dala or other evidence, as (o whether or
not the structure meets the performance standards of
the Act and this rule: and

3.8b.5. A compliance plan for each
existing structure proposed to be modified or
reconstructed for use in connection with or to
facilitalc the surface coal mining and reclamation
operation. The compliance plan shall include:

3.8.b.5.A. Design specifications
required for the modification or reconstruction of
the structure to bring it into compliance with current
design requirements and performance standards of
the Act and this rule.

3.8.b.5.B. A construction schedule
which shows dates [or beginning and completing
interimt steps and final construction.

38b3C. Provisions for
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monitoring the structurc during and after
modification or reconstruction to cnsure that the
performance standards of the Act and this rule are
met.

3.8.b.5.D. A showing that the risk
of harm to the cnvironment or to public health or
safety is not significant during the period of
modification or reconstruction.

3.8.c. Structures and facilitics designed.
constructed or in usc pursuant to an approved
surface mining permit or prospeeting approval prior
to the effective date of this rule may be subject to
revision or reconstruction where the Dircclor
determines that such revision or reconstruction is
nccessary to comply with the performance standards
set forth in the Act and this rule: provided. that the
Dircctor will notifi: the permittee that such revision
or reconstruction is necessary and shall provide a
rcasonable time for compliance. [Fronded. that
those structures and facilitics, where it can be
demonstrated that reconstruction or revision would
result in greater cavirommental harm and the
performance standards sct forth in the Act and this
rule can othenwise be mct. may be exempl [rom
rcvision or reconstruction.

3.8.d. The plans of a facibiy or structurc
that is to be shared by two or morc separately
permiticd mining operations mav be included in onc
permit application and referenced in the other
application. Each permitice shall bond the facility:
or structure unless the permittees sharing il agrec (o
another arrangement for assuming their respective
responsibilitics. If such agrecment is reached. then
the application shall include a copy of the agreement
between or among the partics sctting forth the
respective bonding responsibilitics of cach party for
the facibity or structure. The agreement shall
demonstrate Lo the satisfaction ol the Direclor that
all responsibilitics under the Act lor Lthe Icility or
structure will be met.

3.9. Operation(s) Near Public Road.
3.9.a.  Where the proposed mining

operation is to be conducted within onc hundred feet
(100" (mcasured horizontally) of the outside right-

of-wav of any public road {except where mine
access roads or haulage roads join such right-of-
way) or where the applicant proposes to relocate or
close any public road, the Director shall:

3.9.a.1. Where the public road is to be
closed or relocated. require the applicant to obtain
necessary  permission [rom the authorily with
jurisdiction over the public road.

3.9.a.2. Provide an opportunity for a
public hearing in the locality of the proposed mining
operation for the purpose of determining that the
interests of the public and affected landowners will
be protected.

3.9.a.3. Upon request for a public
hearing by any person. require the applicant to hold
a public hearing and give notice of the date, time,
and place of the hearing in a newspaper of general
circulation in the arca ol the proposcd mining
operation at least two (2) weeks in advance of the
hearing datc.

3.9.a4. Make a written linding within
thirty (30) days following the hearing or after the
close of the comment period as 1o whether or not the
interests ol the public and the affected landowners
will be protected. Each participant of record at the
public hearing shall be notified of the Director's
(indings.

3.10. Experimental Practices.

3.10.a. Each permit application or permit
revision shall contain plans and specifications of
any proposed experimental practices to be employed
as a part ol the mining and reclamation operation.
All experimental practices shall have prior approval
of the Dircetor and the director of the Federal Office

~of Surface Mining Reclamation and Enforcement

before a permit or revision can be issued. An
application for an cxperimenlal practice shall
contain descriptions. maps. plans. and data which
show:

3.10at The nature of the
experimental practice. including a description of any
performance standards for which variances are




requested, the duration of the experimental practice,
and any special monitoring which will be conducted;

3.10.a.2. How usc of the experimental
practicc encourages advances in mining and
reclamation technology or allows a postmining land
use for industrial. commercial. residential. or public
use (including recreation facilitics) on an
experimental basis:

3.10.a.3. The experimental practice:

3.10.a.3.A. Is potentially more, or
at Icast as. cnvironmentally protective. during and
after mining operations. as would otherwise be
required by the Act and this rule.

3.10.a.3.B. Will not reduce the
protection afforded public health and safety below
that provided by the requirements of the rules.

3.10.a.4. That the applicant will
conduct monitoring of the eiffecls of ihe
experimental practice. The monitoring program
shall ensure the collection. analvsis. and reporting of
rcliable data that are sufficient 10 enable the Director
and the director of the Federal Office ol Surface
Mining Reclamation and Enforcement Lo:

3.10.04.A, Evaluate  the
cffectivencss of the experimental practice: and

3.10.2.4.B. Identifs, at the carlicst
possible time, potential risk to the environmeni ard
public health and safety which may be caused by the
experimental practice during and aficr mining,

3.10.a.5. That the applications for
experimental practice under this section will comply
with the public notice requircments ol the Act and
this rule.

3.10.b. Each permit approved for
experimental practices shall be reviewed by the
Director at least annually following date of issuance.
The Director may. on the basis of this review.
require modifications to the experimentai practice.

3.11. In Situ Mining. Any application {or a
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permit for operations covercd by this subsection
shall be made according to all requirements of this
scction applicable to underground mining activities.
In addition. the mining and reclamation operations
plan for operations involving in situ processing
aclivities shall contain information establishing how
those operations will be conducted in compliance
with the requirements of section 15 of this rule,
including:

3.11.a. Dclincation of proposed holes and
wells and production zone for approval of the
Director;

3.11.b. Specifications of drill holes and
casings proposcd to be used:

3.11.c. A plan for treatmenl. confinement
or disposal ol all acid-forming. toxic-forming or
radioactive gases, solids. or liquids constituting a
fire. health, safcty or environmental hazard caused
by the mining and recovery process; and

3.1i.d. Plans for moniloring surface and
ground water and air quality. as required by the
Dircetor.

3.12. Subsidence Control Plan.

3.12.a Each application for an
underground coal mining permit shall contain a
subsidence control plan  which includes the
following:

3.12.a.l. A survey that identilies, on a
topographic map of a scale ol 1" = [.000' or less,
siructures. localion and tyvpe of water supplies,
perennial and intermittent streams or renewable
resource lands and whether or not subsidence could
causc material damage or diminution of value or use
ol such structures or renewable resource fands; or
could contaminate. diminish or interrupt water
supplies both on the permit area and adjacent areas
within an angle of draw of at least 30°. Provided;
however, an angle ol draw other than 30° can be
used based upon results of sile specific andlyses
and demonstration that a different angle of draw is
justified. Computer program packages predicting
surface movemeni and deformation caused by
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underground coal extraciion can be utilized:

3.12.a.2. A survey of the quality and
quantity of water supplies that could contaminate,
diminish or interrupt water supplics by subsidence
within the area encompassed by the applicable angle
of draw.

A survey of the condition of all non-commercial
or residential dwellings and structures related
thercto that may be materiafly damaged or for which
the foreseeable usc may be diminished by
subsidence within the arca encompassed by the
applicable angle of draw. Provided: however:

3.12.a.2.A. For arcas ol extraction
that is less than or cqual to 60 pereent. a pre-
subsidence structural survey exemption may be
requested by the permittec: provided. it is
demonstrated to the satisfaction of the dircctor that
damage to the structure(s) will not occur.

3.12.a2.B. fn  arcas of
developmental mining (less than or equal e 60
pereent extraction). a postponemenl of the pre-
substidence struetural survey may be requested by
the permittec: provided. it is demonstrated that
damage to the structure(s) will not occur. No
mining (extraction greater than 60 pereent) within
the applicable angle of draw shall cccur until the
pre-subsidence structural survey is completed.

In arcas for which a pre-subsidence structure
survey exemption and/or postponcment is granled
and the percent extraction exceeds 60 percent. the
exemption and/or postponement for the structural
survey is voided for the entire underground mining
operation. In addition. the presumplion of causation
will apply to any damage to structurc(s) as a result
of earth movement within a 30° angle of draw {Tom
any underground cxtraction.

Il the permittee was denied access 1o the lard or
property for the purpose of conducting the pre-
subsidence survey. the permiitee will notily the
owner. in wriling. no presumption of causation will
exist.

A written report of the survey shall be prepared

and signed by the person or persons who conducted
the survey. Copics of the report shall be provided to
the property owner and to the Director.

Non-commercial building as used in this section
means, other than an occupied residential dwelling,
that the time subsidence occurs. is used on a regular
basis as a public building or community or
institutional building as those terms are defined in
2.32 of this rule.  Any building uscd only for
commercial agricultural. industrial. retail or other
commectrcial enterprisces is excluded.

3.12.a.3. A general description of the
technique ol coal removal. such as longwall, room
and pillar, pillar removal. hydraulic mining or other
cxtraction methods and the size. sequence, and
timing of underground development of the mine;

3.12.a4. Anisopach map or other map
showing surface contours and botlom of coal
contours and the location and extent of arcas in
which planned subsidence is projected. including
anticipated cffects. and all areas in which measures
described in paragraphs 3.12.2.7 and 3.12.a.8. of
this subdivision will be taken to prevent or minimize
subsidence and relaled damage and where
appropriale Lo correcl subsidence related damage:

3.12.a.3. A description of the physical
condlitions. such as depth of cover. scam thickness,
strike and dip. lithology. and other geologic and
hyvdrologic conditions, which afleet the likelihood or
extent of subsidence and subsidence-related
damage:

3.12.a.6. A deseription ol the measures
10 be taken. in accordance with subdivisions [6.2.a,
16.2.c. and 16.2.d ol this rule. to mitigate or remedy
any material damage or diminution in value or
lorcsceable use that may occur to surface lands,
structures. or facilitics due to subsidence:

3.12.2.7. An acknowledgment that if
subsidence causes material damage or reduces the
value or reasonably foresceable use of the surface
lands. then the operator shall restore the land to a
condition capable of supporting uses it was capable
ol supporting belore subsidence regardless of the




right to subside;

3.12.2.8. Except for those arcas where
planned subsidence is projected 1o be used. a
detailed description of the subsidence control
measures that will be taken to prevent or minimize

subsidence and  subsidence-related  damage.
including, but not limited 1o:

3.12.a8.A. Backslowing or
backfilling of voids:

3.12.2.8.B. Leaving support pillars
of coal:

3.12.a.8.C. Leaving arcas in which
no coal is removed. including a description of Lhe
overlving arca to be protected by leaving the coal in
place: and

3.12.a.8.D. Taking measurcs on
the surface to prevent material damage or lessening
of the value or rcasonably forcseeable use of the
surlace.

3.12.a.9. A description ol monitoring
plans. if any. o detlermine the commencement and
degree of subsidence so that other appropriale
measurcs can be taken to prevent. reduce. or correet
material damage.

3.12b.  The Dircctor may waive the
remainder of the requircments for a subsidence
control plan il the survey required by paragraph
3.12.a.1, of this subsection demonstrates. and the
Director determines, that no malerial damage or
diminution of value or foresccable use of the land or
structures could be caused by subsidence.

3.12.c. When an applicant feels il has the
right to subside, it will provide adequate
documentation of same.

3.12.d. Where longwall mining or room
and pillar mining with 80% rccovery or greater is
proposed. the follewing information shall be made
a part of the plan:

3.12.d.1. Typical predicied substdence

38CSR2

profile(s) for arcas of planned subsidence. Specify
from what source information was obtained to
develop the predicted profile(s) including an
explanation of the method and calculations used to
develop prediction.

3.12.d.2. For all arcas identified by the
survey. indicate what measurcs will be taken to
minimize material damage or reduction in value or
rcasonably foresceable use. Indicate those areas in
which measures arc lo be taken. Such measures
may include. but not be limited to. relocating panels,
mining without interruption. exposing gas lines,
supporling foundations of structures. and insuring
that any damage is repaired.

3.12.d.3. Specily anticipated cffects of
planned subsidence.

3.12.c. Where room and pillar mining with
fess than 0% coal extraction is proposed, the
[ollowing inlormation shall be made a part of the
plan;

3.12.c.l. On the development map,
show all first mining and areas of planned pillar
cxtraction.

31222, Deseribe  anticipated
sccondary  mining plans  including  percent
extraction,

3.12.¢.3. Under all structures and
renewable resource lands, demonstrate  what

meihods will be used to proteet that structure or
tands (1. e.. leaving solid coal or limited extraction).
Under structures and perennial strcams, the area
addressed must extend to the angle of eritical
deformation. but not less than 157 unless otherwise
approved. II'mining is planncd under or adjacent to
a structure or perennial stream (for structures this
nced not be addressed when the applicant
demonstrates the right to subside), it must be
demonstraled to the extent technologically and
economically feasible that the pillar design will
support the overburden. 1f it is not technologically
and economically feasible. a detailed explanation
must be included.
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3.13. Underground Mine Abandonment Plan.
Each application for an underground coal mine
operation shall contain an abandonment plan which
complies with the requirements of Federal Mine
Health Administration regulations a1 30 CFR
75.1711. The abandonment plan shall also contain
the following specifications:

3.13.a. The widih of outcrop barriers:

3.13.b. The type and number of permancat
scals proposcd. their design details. and the
proposcd materials to be used for construction:

3.13.c. The maximum head of water
expected on the outcrop barriers and mine seals: and

3.13.d. The tvpe and design details of scals
for borcholes.

3.14. Removal of Abandoned Coal Refuse
Disposal Piles.

3.14.a. In accordance with subscction {(d)
section 28 of the Act, the Director may. when nol in
conflict with the purposes and {indings of the Act.
issue a speematpermmt reclamation contragt solely [or
the removal of existing abandoned coal processing
waste piles: provided that. if the average quality of
the refuse material meets the mimimum BTU value
standards lo be classified as coal. as sci [orth in
ASTM standard D 388-88. a permitappleaton

request which meets all applicable requirements of
this section shall be required.  The criteria [or

issuing such spectatpermits reclamation contract arc
as [ollows:

3.14.a.l. The removal of the exisling
abandoned coal processing waste pile will bring
about a more desirable [and usc or;

3.14.a.2. The removal of the cxisting
abandoned coal processing waste pile will resull in
greater protection of the safety and wellare of the
public: or

3.14.a.3. The removal of the existing
abandoncd coal processing waste pile will result in
greater protection of the environment.
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3.14b. Amr-apptication A request for a
spectatpermt reclamation contract {or the removal
ol cxisting abandoned coal processing waste piles
shall be submitted on forms prescribed by the
Dircctor containing the following information:

3.14.b.1. All information required by

subsection 3.1 of this rule except subdivisions

3.le 3. 1.d 3.1k 3.1.n and 3 [.ocfthis séction.

3.14.b.2. A public notice containing
the same information required by subdivision 3.2.b
of this rule, excluding paragraph 3.2.b.5. The notice
shall be published in a newspaper of general
circulation in the county in which the removal
operation is located. The notice shall be published
once and provide for a thrty—58) ten (10) day
comment period. A certification of publication will
be made a part of the permit application;

3.14.b.3. A statcment in accordance
with p'lragmph (D). subsection (a), section 9 of the

Actamd-whereappirertiesubseetonS5ofthese
reghations:

3.14.b4. A project narralive which
describes:

3.14b4A Existing  site

conditions:

3.14b4B. How the removal
operation will meet the criteria of subdivision 3.14.a
of this rule:

3.14.b.4.C. The design life of the
operalion:

3.14.b.4.D. Type and quantity of
material to be removed: and

3.14b 4.E. Thepostmningtand
use Permils or approvals as pecessary from the
appropriatc _cnvironmental ageneies -or  other
gecncics.

3.14b.5. A plan for emergency
precedurcs as required in subdivision 22.4.e of this
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rule.

3.14.b.6. A description and results of
sampling and analvsis procedures used to develop a
representative assay of the physical and chemical
properties of the existing abandoned coal processing
material;

3.14.b.7. A revegetation plan which
conforms to the requircments of subdivision
[4.16.m of this rule;

3.14.b.8. A firc control plan which
conforms to the requirements of subdivision 22.5.m.
of this rule:

3.14.b.9. A procedure lor inspections
and certifications which conlorms to the applicable
requircments of subscction 22.6 ol this rule:

3.14.b.10. A map of the scale. sive and
color code as described in subdivisions 3.4.a. 3.4.b,
and 3.4.¢ of this rule which contains the following
information;

3.14.b. 10.A, All tpes  of
information set forth on tepographical maps of the
United Stales Geological Survey including all
manmade features:

3.14.b.10.B. The arca ol land to be
affected by the removal opcration. including any
coal storage and topsoil borrow and storage arcas:

3.14.b.10.C. The property
boundarics of all surface owners within onc hundred
(100} fect of any part of the proposed permit arca:

3.14.b.10.D.  The location and
direction of flow of the drainage patterns both
within and outside the proposed penmit arca and the
outline of each component drainage arca:

3.14b.10.E. The location ol all
drainage and sediment control structurcs and
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inonitoring sites [or water sampling and analysis;
3.14.b.10.F. A location map; and

3.14.5.10.G. A signed, notarized,
and dated statement as follows: "The information
contained herein is true and correct to the best of my
knowledge and belief.”

3.14.b.11. Cross scctions plans and
specificalions prepared by or under the direction of
a registered professional engineer as follows:

3.14b.11.A. Cross sections and
profile of the existing surface configuration and the
final surface configuration of all arcas o be alfected
bv the removal operation:

3.14.b.11.B. Cross scctions, plans,
and specilications [or all drainage and sediment
control slructures:

3.14b.11.C Cross sections,
profiles and design speeifieations for any roads to
be utitized for the removal operation:

_ 314k 11D, Specifications for the
removal of the existing coal processing refuse by
cither excavating the material in  successive
horizontal lifls with a maximwm clevation
differential between working benches of twelve (12)
feet or excavation down the face of the existing
slape {rom top to Loc. provided that the slope is no
stecper than 2H:1V. provided further that no
material will be removed [rom the toe in advance of
upper level material in a manner which reduces
stability of the working lacc: and

3.14b.11.E. I requested by the
Director. a stability analvsis of the existing
abandoned coal processing wastc pile.

3.14b.12, Where the existing coal

processing refuse pile will only be partially

removed. the permit application will contain

additional information and specifications which
include:

3.14b.12.A.

Design  and




configuration of the final graded area which reflects
that no water will be impounded above the
remaining material and that final graded slopes are
no stecper than 2H:1V:

3.14.b.12.B. Surlace waler nmust

be diverted around or over the material by properly
designed and stabilized diversion channels which
have been designed using Lhe best current
technology to provide proteetion to the environment
or the health, welfare and salety of the public. The
channel shall be designed and constructed 1o cnsure
stability of the remaining material. control erosion,
and minimize water inliltration into the remaining
material:

3.14b.12.C. Procedure  [lor
performing stability analvsis ol the remaining
material (o assure mass stability:

3.14b.12.D. A plan for long
range prevention of combustion of the remaining
material; and

3.14b.12.E Bascling  waler
quality data.

3.14.0.13. Where the existing coal
processing refusc pile docs impound water. or has
the capacity to impound waler. the application will
contain the additional plans. design data. and
specifications:

3.14.b.13.A. A plan for drawing
down the watcer behind the impoundment to a level
and in a manner which assures the protection of the
environment and the safety of operation personnel
and the public prior to any removal operalions.

3.04.0.13.B. Plans. design data
and specifications (or the construction of a spilhwvay
which will pass the peak runoff from a 100 year. 24
hour precipitation event and how such structure will
be functionally maintained throughout the {ife of the
operation;

3.14.b.13.C. A deseription of how
the existing coal processing material will be
removed maintaining a five (3) loot clevation
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dilTerential between the breach invert elevation of

the excavated embankment and the elevation of any
slurry which may be impounded behind the
embankment; and

3.14.b.13.D. Provide plans, design
data, and specilications for the regrading of any
remaining refuse material such that the regraded
arca blends into the swrounding drainage pattern
and will not impound water.

3.14.b.14. A reclamation plan which
conforms to the requirements of subdivisions 3.6.d,
3.6.¢.3.6.0.3.6.n.3.6.1. and 3.6 of this rule.

3.14c. Where a coal reprocessing
operation involves disposal of coal processing
refuse gencrated cither on site or olT sile. the design,
construction. and maintenance of the new structure
will be subject to all the requirements of section 22
of this rule and will be subject to all the permitting
requirements of the Act and this rule.

3.14.d A—bomd—ad—insuramce—in
5 {S oo ot LSt
Wﬁcﬁmrwﬁmmh-spmﬂ—pmﬁ

insurance and (line fee in  accordance with
subsection b, scetion 28 ol the Act.

3.14e.  Removal operations permitted
under this subscetion shall be subject to subdivision
2251 of this rule and all other applicable
performance standards of the Act and these
regutations {he reclamation contract

3140 All persons_conducting removal of
abandonced coal disposal piles under a reclamation
contract shall have on site. a copyv of the written
approval lor such activities issued by the Director.

3.15. Approved Persons.

3.153.a.  Amv person approved by the
Director. unless othenwvise provided in the Act and
this rule. may prepare. sign. or certify permit
applications. maps. plans. and design specifications
or other similar malerials necessary 1o complete an
application: provided. hewever. that for purposes of
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Sections Ma)13) and 12(bX}I0) of the Act an
approved person shall be a registered proflessional
engineer or licensed land surveyor.

3.15.b. The Dircctor's approval shall be in
writing and shall be granted on the basis of the
following:

3.15.b.1. A resume of the persons prior
experience and training relating to the preparation of
permit application materials and certification of
associated facilitics: provided. thal registered
professional engincers. regisicred mining or civil
engincers and licensed land survevers currently
registered or licensed in the State of West Virginia
shall submit a copy of their registration or license in
addition to a resumc: and

3.15b.2.  Any person sccking an
approval must demonstrate that he possesscs
adequate knowledge of the Act and rules and
regulations and possess such other skills and
qualifications as may be necessary to prepare an
application and certify' facilitics by successlully
passing an ecxamination administered by the
Director. Examinations will be given upon request.

3.15.c. All technical data in the application
shall bear the name of the person colleciing and
analyzing ihe data. dates of collection and anahvsis,
and description of the methodology used (o collzel
and analvze the data.  Any referenced materials not
included in the application shall be made available
Lo the Dircetor upon request,

3.15.d. Technical analvsis shall be planned
by, or under the dircction of. a professional person
qualifted in the subject 1o be analyred.

3.16. Fish and Wildlife Resources Information.

3.16.a. Each application shall include fish
and wildlife resouree information for the permil arca
and adjacent arca.

3.16.a.1. The scope and level of detail
for such information shall be determined by he
Dircctor in consultation with Stale and Federal
agencies with responsibilities for fish and wildhle

resources and shall be sufficient to develop the
protection and enhancement plan required under
subdivision 3.16.b. of this subscction.

3.16.a.2. The Director shall provide for
coordination of review of surlace mining and
reclamation permils where such coordination is
appropriate pursuant to the Fish and Wildlife
Coordination Act (16 U.S.C. 661 et seq.).

3.16.a.3. Site-specific  resource
information nccessary to address the respective
speeies or habilais shall be required when the permit
arca ar adiacent arca is likely to include;

3.16.a3.A. Listed or proposed
endangered or threatened species of planis or
animals or their critical habitats listed by the
Seeretary under the Endangered Specics Act of
1973, as amended {16 US.C. 1531 ot seq.). or those
species or habilats protecied by similar state
slatutes:

3.16.a.3.B. Habiiats of unusually
high value lor fish and wildlile such as important
streams. wetlands. riparian arcas. clills supporting
raptors, arcas ofllering special shelter or protection,
migraiion roules. or reproduction and wintering
arcas: or

3.16.a.3.C.  Other species or
habitats identified through agency consultation as
requiring speeial protection under State or Federal
Law Lo include the Migratory Bird Treaty Act of
1918 (16 U.S.C. 703 ct seq. and the Bald Eagle
Protection Act (16 U.S.C. 668 ot seq.).

3.16.b. Each application shall include a
deseription of how. to the extent possible using the
best technology currently available, the operator will
minimize disturbances and adverse impacts on fish
and wildiife and related environmental values,
including compliance with the Endangered Species
Act. during the surface mining and reclamation
operations and how enhancement of these resources
will be achicved where practicable. This description
shall:

3.1G.b.I. Bz consistent with the
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requirements of scction 8 ol this rulc:

3.16.b.2. Apply. at a minimum, to
specics and habitats identificd under subdivision
3.16.a. of this subsection: and

3.16.b.3. Tnclude:

3.16.b.3.A. Prolective measurcs
that will be used during the active mining phase o
opecration, Such measures may include the
establishment ol buffer zones. the selective location
and special design of haul roads and power lines,
and the monitoring of surfacc waier quality and
quantily; and

3.16.b.3.B. Enhancement
measures that will be used during the reclamation
and postmining phase ol operation to develop
aquatic and terrestrial habitat, Such measures may
include restoration of streams and other weltands.
retecntion  of ponds and  impoundments.
establishment of vegetation for wildlife food and
cover, and the replacement of perches and nest
boxes.  Where the plan does not include
enhancement measurcs. a statement shall be given
explaining why enhancement is not practicable.

3.06.c. Upon request. the Direclor shall
provide the resource information required under
subdivision 3.16.a of this subscction and the
protection and enhancement plan required under
subdivision 3.16.b of Lhis subscclion 1o the
appropriate State and/or Federal Fish and Wildiile
agencics for their revicw. This information shall be
provided within ten (10) davs of receipt of the
request.

3.17. Parks and Historic Lands.

3.17.a.  Each permit application shall
contain a deseription of the nature of cullural.
historic and archacological resources listed or
cligible for listing on the National Register of
Historic Places and known archacological silcs
within the proposed permit and adjacent areas. The
description shall be based on all available
information, including, but not limited 1o,
information from the Statc Historie Preservation
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Officer and from local archacological. historical,
and culiural preservation agencics.

3.17.b. The Dircctor may require the
applicant to identify and evaluate important historic
and archaeological resources within the proposed
permit and adjacent areas that mayv be eligible for
listing on the National Register of Historic Places,
through the collection of additional information by
conducting eld investigations or other appropriate
analysis.

3.17.c. Adverse impacts to any publicly
owned park and anv place listed on the National
Register of Historic Places shall be prohibited
unless the permit applicant has valid existing rights
or unless joint agency approval is obtained in
accordance with subsection 3.19 of this section. In
cither casc all adverse impacts must be minimized.

3.17d.  The Direclor mayv require the
applicanl to protect historic or archaeological
propertics listed on or eligible for listing on the
National Register of Historic Places through
appropriatc mitigation and trecatment measures.
Appropriate mitigation and treatment measures may
be required to be taken after permit issuance
provided that the required measures are completed
before the properties are aflecled by any mining
operation.

3.18. Endangered Species. When the proposed
mining operation will affect threatened or
endangered species of plants or animals or their
criticai habilals. the application shall describe
control measurcs, management techniques, and
moniloring methods to be emploved in order to
protect or cnhance such species and habitats.
Endangered or threatened specics arc as listed by the
Sccrctary of Interior under the Endangered Species
Actol 1973 (16 U.S.C. 521 et seq.).

3.19, Effcet on Historic Places and
Archaeological Sites. Where the proposed surface
coal mining operation will adversely affect any
publicly owned park. any place listed on the national
Register of Historic Places or archacological sites.
the Director shall transmit to the Federal, State or
local agencies with jurisdiction over the park or
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historic place the applicable parts of the permit
application, together with a request lor the agency's
approval or disapproval of the operation.
Consideration and coordination of the permit review
shall be in accordance with the Natignal Historic
Preservation Act of 1966 (16 U.S.C. 470 ¢l seq.)
and the Archacological Resource Protection Act of
1979 (16 U.S.C. 470 et scq.). The agency shall
have thirty (30} days from receipt of the request
within which to respond unless an additional thirty
(30} day extension is requested and granted by the
Dircctor. A permit for such operation shall have
Joint approval of all affected agencies. Failure of
the agency to respond to the Director's request
within the prescribed time period shall constitule
approval.

3.20. Primc Farmlands. Prior lo issuing a
permit which involves prime farmland. the Director
shall consult with the U.S. Soil Conservation
Service. On the basis of this consultation and other
information available to him. the Dircctor shall
make a wrillen finding that:

3.20.a. The approved postmining land use
will be cropland:

3.20.b. The permit incorporales the prime
farmland reconstruction plan as a permit condition:

3.20.c. The applicant has the technological
capability to restore the land within a rcasonable
time period to conditions capable of producing
ievels of yield equivalent to ar higher than those of
non-mined prime farmland in the surrounding arca
under equivalent levels of management: and

3.20d.  Mining will be conducted in
accordance with prime farmland performance
standards and all other applicable environmental
protcetion performance standards of the Act and this
rule.

3.21. Prohibitions and Limitations on Mining.
Upon recetpt of a complete application for a surface
mining permit. the Director shall review the
application to determine whether the surlace coal
mining operation is hmiled or prohibited under
seclion 22 of the Act including anv study rivers or
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corridors thercof as established in any official
guidelines issued pursuant to the Wild and Scenic
Rivers Act.

3.2La. Il the Director is unable to
determine whether the proposed operation is located
within the boundaries of anv of the lands described
in paragraph (1), subsecction (d). section 22 of the
Act. or closer than the limits provided in paragraph
(4). subscction (d). scction 22 of the Act, the
Dircector shall transmit a copy of the relevant
portions of the permit application to the appropriate
Federal, State or local government agency for a
determination or clarification of the relevant
boundaries or distances. The ageney shall make
such determinations within thirty (30) davs of
reeeipt of the Director's request. The Director may
extend the response period by thirty (30) days upon
writlen request.

3.21.b. When the Director receives any
request [or determination of valid existing rights on
lands within the arca of jurisdiction of the National
Park Scrvice or the U. 8. Fish and Wildlife Service,
a notification shall bec made to the appropriate
agency. and they shall have thirty (30) days in which
to respond. The Dircetor may. upen written request,
extend the response period by an additional thirty
{30} days.

3.2Lc. Where the proposed operation
would include Federal lands within the boundaries
of any national forcst when the applicant seeks a
determination that mining is permissible under
paragraph (5). subsection (d). section 22 of the Act,
the applicant shall submit a permit application to the
ficld office of the Federal Office of Surface Mine
Reclamation and Enforcement with a request that
such determinations be made.

3.22. Hydrelogic [nformation.

3.22.a. PHC. Each permit application
shall. in addition to the requirements of the Act,
contain a statement describing the probable
hvdrologic consequences (PHC) of the proposed
mining opecration, with respect 1o the hyvdrologic
balance. on both the permit arca and adjacent areas.
The statement shall be bascd on base line
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information developed from sampling and analysis
of surface and groundwater al monitoring sites
established both on the permit arca and adjacent
areas. Sampling and analysis shall be performed in
accordance with methods approved by the Office of
Surface Mining Reclamation and Enforcement. The
tongitude. latitude and clevation shall be given for
each of the monitoring sitcs.  Mathematical
modeling techniques may be used (o aid in the
development of the required information. The PHC
determination shall include findings on: whether
adverse impacts may occur lo the hvdrologic
balance: whether acid-forming or toxic-forming
materials arc present that could resull in the
contamination of surface or ground-water. and
whether the proposed operation may proximately
result in contamination, diminution or interruption
of an underground or surface source of water within
the proposed permit or adjacent areas which is used
for domestic. agricultural. industrial. or other
legitimate purpose: and what impagt the proposed
operation will have on:

3.22.a.l.
disturbed area:

Sediment viekhd [rom the

3.22.2.2. Acidity. wotal suspended and
dissolved solids. and other important water quality
paramelers:

3.22.a3. Flooding or stream [ow
alicration:

3.22.a.4. Ground-water and surface-
water availability: and

3.22.a.5.
required by the Dircetor.

Other characteristics as

3.22.b. Base Linc Ground Waler
Information. Each application for a permit shall
contain;

3.22.b.1. Thelocation. ownership. and
use (i’ any) of known existing wells. springs. and
other groundwalter resources including discharges
from other active or abandoned mines on the
proposed permit arca and adjacent arcas in sullicicnt
numbers to allow the applicant 10 make a reasonable
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approxtmation of the base line groundwater
conditions and use:

3.22b.2. - Water quality analysis
including, at a minimum. total dissolved solids,
alkalinity. acidity, sulfates, specific conductance,
pH. total iron and total mangancse. Correlation data
from other monitoring sites within the general area
of the proposed mining operations may be accepted:
provided, that a limited number of validation
samples from the permit arca may be required;
provided further. that in arcas where prior mining
expericnce has shown acid production to be a
possibility. or in acid producing seams in areas with
no prior mining history. site specilic water sampling
and analysis data shall be required:

3.22.b.3.  For significant aquifers,
=
groundwater  quantity  descriptions  including

discharge rates or usage and depth o water under
scasonal conditions in cach water-bearing stratum
above the coal scam and cach potentially impacted
stralum below the coal scam.  Where deemed
appropriate and feasible by the Dircetor the operator
may caleulate water usage for water status discharge
determinations: and

3.22.b.4. Il the determination of the
probable hydrologic consequences (PHC) indicates
that a currently used or significant groundwater
resources is likely to be contaminated. diminished,
or interrupted. additional information shall be
provided as necessany to fully cvaluate such
probable hvdrologic conscquences as  water

availabilily and suitability for both the premining

and postmining land usc in order to plan remedial
and reclamation activities such as alterative water
sources.

3.22c¢. Base Linc Surfaece Water
information. Each application for a permit shall
contan;

322c. 1. The name. location,
ownership. and deseription of all surface water
bodics on the permil area and adjacent areas:

3.22.¢.2. Water quality descriptions
including information on lotal suspended solids,




383CSR2

total dissolved solids. specific conductance, pH.
acidity, alkalinity. sulfates. total iron and total
manganese sulficient to demonstrate scasonal
variations; provided. that correlation data from other
monitoring which does not include onc or more of
the above paramcters may be accepted:; provided
further, that a limited number of validation samples
may be requircd. In areas where prior mining
experience has shown acid production to be a
possibilily, or in acid producing scams in arcas with
ne prior mining history:. site specific water sampling
and analysis data shall be required:

3.22.c.3. Water quantity descriptions
including information” on scasonal flow rates.
variation, and usage: and '

3.22.c4. If the determination of the
probablc hydrologic consequences (PHC) indicates
that a currently used or significant surface water
resource {including all lightly bulTered streams) is
likely to be contaminated. diminished, or
interrupted, additional information shall be provided
on the (lood flows. base {lows. and other
characteristics or information as necessany to fully
evaluate such probable hvdrologic consequences as
water availability and suitability for both the
premining and postmining [and use in order (o plan
remedial and reclamation activities such as
alternative water sources,

3.22.d. The applicant shall submit with the
application all available data and analyvsis described
tn subdivisions 3.22.b and 3.22.c of this subscction
for use in preparing the cumulative hydrologic
impact assessment (CHIA).

3.22.e. The Director shall perform a
separatc CHIA for the cumulative impact arca of
each permit application. This evaluation shall be
sufficient to determine whether the proposed
operation has been designed to prevent material
damage to the hydrologic balance outside the permit
arca.

3.22.f.  Each permit application shall
contain a hydrologic reclamation plan. The plan
shall be specific to the local hvdrologic conditions.
[t shall contain in the form of maps and descriptions
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the steps Lo be taken during mining and reclamation
through bond release to minimize disturbances to
the hydrologic balance within the permit and
adjacent areas; to prevent material damage outside
the permit arca: to meet applicable Federal and State
water quality laws and regulations: and to protect
the rights of present water uscrs. The plan shall
include the measures 1o be taken to:

3.22.[1. Avoid acid or toxic drainage;

3.22.02. Prevent. to the extent possible
using the best technology currently available,
additional contributions of suspended solids to
stream[Tow:

3.22.13.

{acilities when nceded:

Provide waler treatment

3.22.I4. Controd drainage:

3.22.1'5. Restore. protect, or replace
waler supply ol present water users in accordance
with scction 24 of the Act.  The plan shall
specifically address the potential adverse hydrologic
consequences identified in the PHC determination
and shall include preventive and remedial measures;
and

3.22.F6. Restore  approximate
premining  recharge  capacity  provided  that

underground mining operations arc exempt from
this requircment, ‘

3.22.g. Each application for a permit shall
contain a surface water monitoring plans based on
the PHC determination and base line hydrologic and
geologic information. These plans shall identify
monitoring site locations. quantity and quality
parameters. sampling frequeney. and describe how
the data will be used (o determine the impact of the
operation on the hvdrologic balance both on the
permil arca and adjacent arcas. Monitering sites
shal be located in the surf{ace water bodies such as
strcams, lakes. and impoundments that are
potentially impacted or into which water will be
discharged at both upstream and downstream
locations from the discharge. Monitoring
parameters shall include but arc not fimited to total




dissolved solids or specific conductance correcled at
25°C. total suspended solids. flow measurcments.
pH. acidity. alkalinity. total iron and lotal
manganese. The sclection ol these paramelers must
be based on current and approved postmining land
uscs and all hydrologic balance protection
objectives.

3.22h. Each application (or a penmit shall
contain a ground watcr monitoring plan for all
significant groundwater resources provided that
monitoring shall not be required if the applicant can
demonstrate that the aquifer is not onc which
significantly ensures the hydrologic balanee within
the cumulative impact arca as provided in
subdivision 14.7.c of this rule. The decision ol need
will be based on the PHC deiermination and hase
linc hydrologic and geologic informalion gathered
both on and off the mine sitc. These plans shall
identify monitoring  site  locations  (latitude.
longitude. and ground Ievel elevations). quantity and
quality paramclers to be monilored. sampling
frequency and duration. and describe how the data
will be used to determing the impact of the operalion
on the hydrologic balance both on and ofT the mine
site. Monitoring parameters shal! include. but arc
not limited to. total dissolved solids or specific
conductance corrected at 23°C. pH. acidity.
alkalinity, total iron, total mangancse. and waler
levels or discharge rates. The sclection of these
paramecters must be based on current and approved
postmining land uses and all hvdrologic balance
protection objectives.

3.22.i. If the PHC indicates that adverse
impact may occur to the hvdrologic balance or that
acid forming or toxic forming material is present
that may resull in contamination of surlace or
groundwater supplics. then additionat infornialion
supplemental to that required in subdivisions 3.22.b
and 3.22.c. of this subscction shall be provided to
cvaluate such probable hyvdrologic consequences and
to plan remedial and reclamation activities.

3.23. Geology. Each application for a permit
shall contain the following gcologic and related

information:

3.23.a. Geologic cross seclions. maps or
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plans of the proposed permit arca and adjacent
areas, prepared by or under the direction of and
certified by a person approved by the Director.
When required by the Director. test borings or core
samplings shall be analvzed to delermine the
lollowing information:

3.23.a.l. The locations (latitude and
longitude) and elevations of all bore holes:

3.23.a.2. The nature and depth of the
various strata or overburden including geologic
formation names and/or geologic members:

The elevation location of
subsurface waler. i encountered. and its quality;

3.23a3.

3.23.a4d. The nature and thickness of
any coal or rider seams above the scam to be mined,

3.23.a.5. The nature of the stratum
immediately beneath the coal secam to be mined;

3.23.a.6. All mineral crop lines and the
strike and dip of the coal to be mined. within the
area of land to be afTected:

3.23.a.7. Existing or previous surface
mining limits: and

3.23.a.8. The location and extent of
known workings of any underground mines,
including mine openings to the surface.

3.23.b. Information concerning the areal
and structural geology of both the proposed permit
and adjacent arcas. down to the deeper of either the
stralum immediately below the lowest coal seam to
be mined or any aquifer which may be adversely
impacted below the lowest coal seam to be mined.
Arcal geology may include information such as
mapped outcrop locations shown on a7 [/2 minute
United State  Geological Survey (U.S.G.S.)
topographic map. acrial photographs. and published
geologic reports for the arca of concern. Structural
geology may include mapped lincament traces from
acrial photography or topographic maps and any
published structural geologic reports lor the arca of
concerm:
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3.23.c. Arcal and vertieal distribution of
aquifers with seasonal differences in head and the
name(s) of the stratum (or strata} in which the water
is found;

3.23.d. Location and depth ol all oit and
gas wells within the proposed permit arca for both
surface and underground mines:

3.23.e. For underground mining operations.
tndicate whether or not there will be a gravily
discharge: and

3.23.f. A statement ol the result of test
borings or core samples from the permit and
adjacent areas including:

3.23.1.1. The results ol test borings
including the lithologic logs ol the drill holes
displaying the physical propertics and thickness of
each stratum encountered which the applicant has
madc a( the area 1o be covered by the permil. or
other equivalent information and data in a form
satisfactory to the Dircctor including the structural
geology, thickness of the coal scam 1o be mincd.
location of subsurlace water. if encountered. and an
analysis of the chemical and physical propertics.
including but not limited to the sulfur content of any
coal scam. the chemical analysis of potentially acid
or toxic-forming scctions of the overburden. and the
chemtical analysis of the stratum Iving immediately
underncath the coal to be mined: Provided. that
information which pertains only to the analvsis of
the chemical and physical properties of the coal.
except information regarding such mincral or
elemental contents which are potentially toxic in the
environment, shall be kept confidential and not a
matter o public record:

3.23.f2. Premining  overburden
sampling and analysis or previous experience and
correlation data. shall be made a part of cach permit
application for all acid-producing  scams.
Overburden sampling and analysis is lo be
performed in accordance with standard procedures
sct forth in Environmental Protcction Agenev
Manual No. 600/2-78-054 (Field and Laboratory
Methods Applicable to Overburdens and Minesoils)
or other methods approved by the Dircctor:

3.23.[3. For standard room and pillar
mining operations. the thickness and cngineering
properties of clays or soft rock such as clay shale, if
any. in the stratum immediately above and below
each coal seam to be mined:

3.23.F4. Cross scctional or areal maps
tllustrating faults, crop lines, dip/strike. synelines,
anticlines and other known geologic structural
features which have a bearing on the extraction of
the coal and/or the hydrologic regime. The maps
shall be accompanied by a detailed deseription of
the illustrated data including a brief description of
the degree of fracturing and weathering noted during
the exploration drilling if it is believed to have a
potential nfluence on the extraction of the coal
and/or the hydrologic regime:

3.23.£5. An ecxplanation of the
anticipated potential impacts of the proposed mining
operation on the hvelrology and geology of the area;
and

3.23.06. An applicant may be granted
awaiver for the requirements of paragraphs 3.23.f.1
and 3.23.€3 of this subdivision only after the
Dircctor finds in writing that the collection and
analysis of such dala is unnecessary because other
equivalent information exists and is available to the
Director: provided. that in areas where mining
history has shown acid production to be a
possibility. or in acid producing seams in areas with
no prior mining history. site specific overburden
sampling and analysis data shall be required.

3.24.  Protection of Adjacent Operalions.
Surface mining activitics shall be designed to
protect disturbed surface areas. including spoit
disposal sites. so as not to endanger any present or
future operations of either surface or underground
mining activities.

3.25. Transfer. Assignmient or Sale of Permit
Rights and Obtaining Approval: Sale. Conveyance
or Assumption of Control or Ownership.of an
Operation,

3.25.a. The Dircctor may grant wrilten
approval of the transfer. assignment or sale of a




permit under the following terms and conditions:

3.25a.1, The applicant  shall
affirmatively demonstrate to the Dircctor that a
bond in the full amount of that required for the
permit will be kept in full force and effect before,
during. and after the transfer, assignment. or sale.

3.25.2.2. The application for transfer.
assignment, or sale, shall sel forth on lorms
prescribed by the Direclor. the information required
in paragraphs I. through 6.. subscction a.. seetion 9;
and paragraph 9. subsecction a. of scction 9.
subsections d. and [. of section 9: paragraph 10..
subsection a. of scction 10: and paragraph 3.
subscction b. of scction 18 of the Act and
subdivisions 3.1.a. 3.1.b. 3. l.e. 3.1.d. 3,11, 3.1 ).
and 3. 1.k ol this rule,

3.23a3. The applicant for transfer,
assignment or sale of a permit shall. upon filing of
the application with the Dircctor. give notice of the
filing in a newspaper of general circulation in the
locality of the operation. The notice shall be in the
form of a lcgal advertissment containing
information as set forth on forms provided by the
Dircctor, the name and address of the original
permittee and the permit number and shall provide
for a thirty (30) day comment period. Amy person
whose interests are or mav be adversely altected.
tiay submit written comments to the Dircctor swithin
thirty (30) days of the date of publication.

3.25.a4. Approval of the application
for transfer, assignment. or sale ol a permit may be
granted upon a writien finding by the Dircctor that
the applicant is cligible to receive a permit in
accordance with subdivisions 3.32.b. 3.32.¢ and
paragraph 3.32.d.7 of this rule. has submitted a
performance bond or other guarantee or will be
covered by the bond of the original permittee. and
will conduct mining operations in accordance with
the purposes and intent of the Act. these rules. and
the terms and conditions of the permit. Such
findings will be based on information sct lorth in the
application for transfer. assignment. or salc and any
other information made available to the Dircetor.
Such approval may be granted in advance of the
closc of the public comment period Provided: That
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where information is made available to the Director
as a result of public comment that would preclude
approval, such approval shall be immediately
withdrawn. '

3.25.a.5. The Dircctor shall notify the
permittec. the suecessor. all commentors, and the
Charleston ficld officc of the Office of Surface
Mining Reclamation and Enforcement of his
findings.

3.25.a.6. The successor  shall
immediately notify' the Director upon consummation
of the transfer. assignment. or sale.

32327, Each application for a
transfer. assigmment or sale o a permit shall contain
a sworn statemeni as follows: "The information
contamed in this application is true and correct to
the best of my knowledge and belie[.®  Such
statement shall be signed by an accountable official
of the applicant and shall be notarized.

3.25.b. Any person who. through whatever
means. assumes ownership or control dircetly or
indirectly of a surface mining and reclamation
operation shall become responsible for the
correction of all outstanding unabated violations.
The pavment of all delinquent civil penalties and
unpaid reclamation [ees for the operation remain the
responsibility of the prior permittec. unless it is
determined by the Director pursuant to subsection
2.84 of this rule that the person assuming control
owned or controlled the operation at the time such
penalties or fees were incurred.

3.23.c. A permittee who wishes to assign
the mining operation through an agreement,
contract, job contract. ctc.. to another person. but
retain the permit must:

3.253.c. 1. request prior written approval
of such assignment on forms prescribed by the
Dircetor.  Under this arrangement the permittee
remains subject to all provisions of the Act, these
rules. and the terms and conditions of the permit;

3.23.¢.2. Advertise the application
pursuani to paragraph 3.23.a..3 ol this subsection;
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and

3.25.¢.3. Provide. with respeet Lo the
assignee. the ownership and control information
required by subdivisions 3.1.a. 3.1.b. 3. 1.c. 3.1.d.
3.1.4,3.1.j, and 3.1 k ol this rulc.

3.25.d. Each assignee who will function as
an operator pursuant to the provisions of
subdivision 3.25.¢c of this subscction. shall be
subject to the eligibilityy requircments of
subdivisions 3.32.c and 3.32.d of this rule.

3.25.¢. The sale or other convevance of a
surface coal mining and reclamation operation
which has outstanding violation(s). oulstanding civil
penaltics. or reclamation fees. or the sale or other
conveyance of any interest in any entity with
outstanding violations. penaltics. or fees. or the sale
or conveyance of an enlity which owns or controls
an entity. or is owned or controlled by an entity
which owns or controls a surlace coal mining and
reclamation operation with an outstanding violation.
penaltics or fees shall nol in any way allect the
application of the permit block sanction sct lorth in
this rule,

3.26. Ownership and Control Changes.

326.a.  All changes including name
changes, replacements and  additions to  Lhe

ownership and control data relating to a permitice or
assignee who will function as an operator pursuant
to the provisions of subdivision 3.23.c of this
subsection shall be reported to the Director. In the
casc of immediate owners and controllers of the
permiitee or the operator and/or name change. the
change must be reported within thirty (30) days of
the change. In all other cases. the change must be
reported within one hundred twenty (120) davs of
the change. The Dircctor will approve the
appropriate permit modifications in the [oHowing
siluations:

3.2G.a.}, If the notilication is made
within the preseribed periods:

3.26.a.2. The notilication is made on
forms prescribed for this purposc:
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3.26.a.3. Thechange is not a Transfer,
Assignment, or Sale of Righis as defined in
subscction 2.128 of this rule:

3.26.2.4. The information required by
subdivisions 3.1.c. 3.1.d. 3.1.i. 3.1], and 3.1.k of
this rule is supplied relating to all newly identified
owners and controllers:

3.26.a.5. Any newly-identified owner
or controller is not prohibited from being issued a
surface coal mining and reclamation permit. In the
cvent that a newlv-identified owner or controller is
prohibited from being issued a surface coal mining
and reclamation  permil. the Director shall,
notwithstanding the fact that the person became an
owner or controller subsequent 1o the issuance of
any alfected permit. declare all affected permits to
be improvidently issued and take action pursuant to
subdivisions 3.34d.c. 3.34.d. and 3.34e of this
seetion: and

3.26.a.6. In thc event that a permittee
or operator has incurred no changes in its ownership
and control information and therefore has not been
obligated 1o filc a report within any consccutive
twelve-month period. that permittee or operator is
required o notifi the Direetor in writing that no
changes to the information required by subdivisions
3.1.b. 3.1¢, 3.1.d. and 3.1.1 of this section have
occurred,

3.26.b. The applicant has the burden of
proving that any change in ownership or control is
not a Transfer. Assignment. or Sale of Rights as
delined in subscetion 2,128 of these rules.

3.26.c. The change may require public
notice,

3.27. Pormit Renewals and Permit Extensions.

All active surface mining operations shall
be subject to the rencwal requirements and
provisions for issuance of a renewal discussed in
scction 19 of the Act: Provided. That the Director
shall wanve the requircnmients for renewal if the
permittee certifics in writing that all coal extraction
is completed. that all backfilling and regrading will




be completed and reclamation activities are ongoing.

Those operations which have been granied
inactive status in accordance with subsection [4.11
of this rule shall also be subject to the rencwal
requirements of section 19 of the Act.

Applications for rencwal shall be filed on forms
provided by the Director and shall contain at a
minimum the following information:

3.27.a.1. The name and address ol the
permittee, location of the permit arca including the
county, the magisierial district. the nearest post
office and the permil number:

3.27.a2. A sialgment that the terms
and conditions of the preplan are being satisfactorily
met,

3.27.a3. A statement that  the
operation is in complance with the applicabic
cnvironmental protection standards of the Act and
this rule:

3.27.a4. A staiement that the bond
and insurance policy [or the operation will cantinue
in cffcet:

3.27.a5 A progress map ol an
approved size and scale as the proposal maps [or all
operations except thosc operations which have
obtained a bond releasc or those operations with no
disturbance and which have not started into
operation:

3.27.a.6. Each application for a permit
renswal shall contain a sworn stalement as [ollows:
"The information contained in this application is
true and correct to the best of my knowledge and
beliecf." Such statement shall be signed by an
accountable official of the applicant and shall be
notarized: and

3.27.27. A copy of the proposed
newspaper advertisement  in accordance  with
subscction (a) section 20 ol the Act and subscction
3.2 of this rule.
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3.27.b. Each application for renewal of a
permit shall be administratively complete prior to
public notice. The Director shall notify the
appropriate agencies of the application for renewal
as required in subsection (a) of section 20 of the
Act.

3.27¢c. Any person having an interest
which is or may be adverscly affected by the
decision on the application. or an officer or a head
of a Federal. State. or local government agency, may
request in writing that the Director hold an informal
conference on the applicalion for a permit rencwal,

3.27.c.l. The request shall:

3.27.c.l.A. Bricfly summarize the
issucs to be raised by the requestor at the

conlerence:

3.27.c.1.B.  State whether the
requestor desires o have the conicrence conducted
in the localitv of the proposed operation: and

327c1.C. Be filed with the
Dircetor no Iater than thirty (30} davs after the last
publication of the newspaper advertisement required
under paragraph 3.27.a.7. of this subdivision.

27.c.2.  Except as provided in
paragraph 3.27.c.3 of this subscction. if any
informal conference is requested the Director shall
hold an informal couference within a reasonable
time [(ollowing the receipt of the request. The
informal conference shall be conducted as follows:

-
.}
P

3.27.¢.2.A. Hrequested. it shall be
held in the locality ol the proposed surface mining
and reclamation operalion.

3.27.c.2.B. The date. time, and
location of the informal conference shall be sent to
the applicant and other partics 1o the conference and
advertised by the Director in a newspaper of general
circulation in the locality of the proposed surface
mining and reclamation operation at least two (2)
weeks before the scheduled conference.
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3.27.¢.2.C. If requested in writing
by a conference requestor at a reasonable time
before the conference. the Dircelor may arrange with
the applicant to grant partics to the conference
access to the proposed permit arca and. to the exient
that the applicant has the right 1o grant access to it.
to the adjacent arca prior to the established date of
the conference for the purposc of gathering
information relevant to the conference,

3.27.c.2.D. The conference shall
be condueted by the Director, who may accept oral
or written statements and any other rclevant
information from any party (o the conlcrence. An
electronic or stenographic record shall be made of
the conference. unless waived by all the partics. The
reeord shall be maintained and shall be accessible to
the partics of the conference until final release of the
applicant’s bond or other equivalent guarantee.

3.27.c.3. If all partics requesting the
informal conference withdraw their request belore
the conference is held. the informal conference may
be canceled.

3.27.d. A time extension of sixty (60) days
may be granted by the Dircclor lor permit renewal
which has been submitied but is logistically
impractical (o process before the expiration date.

3.27.¢. Extensions of lime [or a permil as
provided in subsection 3. scction 8 of the Act shall
be specifically set forih in a written approval and
made part of the permit. Such cxtension shall be
made public by the Dircctor.

3.27.[0 Extensions of the initial permit term
in excess of (ive (5) vears as provided in subscction
(1) of scction 8 of the Act may be granted upon
wrilten request by Lhe applicant. Such request shall
be accompanicd by a written verification,  Any
permit extension which is approved under this
subdivision shall be reviewed by the Dircetor at its
mid-term or every five (3) years. whichever is more
frequent.

3.28. Permit Revisions.

3.28.a. Each request lor a permil revision
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will be submitted on forms prescribed by the
Dircctor which shall be signed by the accountable
official of the applicant and shall be notarized.

3.28.b. Each application for a permit
revision shall be subject to review and approval by
the Director. Each application shall be reviewed by
the Dircclor to determine if an updated probable
hydrologic  conscquences  determination  or
cumulative hydrologic impact assessment is
required. The Director shall make a determination,
on the basis of nformation provided in the permit
revision application. whether or not the revision is
of a significant or non-significant nature. The
following criteria shall provide guidance for making
such a determination.

3.28.b.1. Where the permit revision
constitules a signilicant departure (rom the terms
and conditions of the existing permit which may
resull i a significant impact in any of the following
arcas. it shall be deenied to be a significant revision
and be subject to the public notice requirements of
subdivisions 3.2.a and 3.2.b of this rule:

3.28.b. LA, The health. safety, or
welflare of the public:

3.28.b.1.B.
balance in the area ol operation:

The hvdrologic

3.28.b.1.C. The postmining land
use:

3.28.b.1.D. Areas prohibited from
mining pursuant to the provisions of subsection (d)
scction 22 of the Act: and

328 b.0E. Anindividual's legal
right 1o rcceive nolice. as prescribed by the
provisions of this rule.

3.28.b.2, Where the permit revision

constitutes only an insignificant departure from the
terms and conditions of the approved permit, it shall
be deemed to be a non-significant revision requiring
ne public notice.
328ec. The Dircetor

may require
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rcasonable revisions to surface mining permits or
prospecting approvals where such revisiens are
nceessary to assure comphiance with the Act and this
rule; provided. that the Dircetor shall notify the
permittee that such revisions are nceessary and shall
providc a reasonable time for compliance,

3.29. Incidental Boundary Revisions (IBRs).

3.29a. Incidental Boundarvy Revisions
(IBRs) shali be limited 10 minor shifts or extensions
of the permit boundary' into non-coal arcas or arcas
where any coal extraction is incidental 1o or of only
secondary consideration 1o the intended purposc of
the IBR or where it has been demonstrated 1o the
satisfaction of the Director that limited coal removal
on arcas immediatcly adjacent to the existing permit
is the only practical allcmative Lo recovery of
unanticipated reserves or nceessary to cnhance
reclamation efforts or cnvironmental protection.
IBRs shall also include the deletion of bonded
acreage which is overbonded by another valid
permit and for which full liability is assumed in
writing by the successive permittee.  Incidental
Boundary Revisions shall not be granted for any
prospecting operations. or 1o abale a violation where
encroachment bevond the permit boundary s
involved. unless an cqual amownt ol acreage covered
under the IBR for encroachment is deleted from the
permitted arca and translerred to the encroachment
arca.

3.29.b. General.
shall be as [ollows:

Applications for IBRs

3.29.b.1. The application shall be liled
on forms provided by the Dircelor.

3.29.b.2.  For purposcs of surlace
mining opcrations. the maximum total acreage (o be
permitted under one or more 1BR(s) shall not cxceed
twenty (20) percent of the original permitted acreage
or a maximum of {iftyv (30} acres. whichever is Iess.
throughout the life o the permit. Acrcage limilation
for IBR(s) on underground mining opcrations shall
be limited to one hundred fifty (130) pereent of the
original permitted acreage or a maximum of fifty
(50) acres. whichever is Iess. throughout the life of
the permit; Provided. That the Director may grant a
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waiver specifiing larger acre limits  where the
applicant demonstrates that the nature and
complexity of the operation clearly requires more
than [fly (30) acres [or additional facilities to
include but not be himited 1o site development, air
shafts. [an ways. vent holes. roads. staging areas,
clc.

3.29b.3. The application shall be
accompanied by adequate bond.

3.29b4. The application shall be
accompanicd by a map showing the areas covered
by the [BR.

3.290.5. The application shall be
accompanicd by a reclamation plan for the area of
the IBR which is consistent with the existing
reclamation plan.

3.290.6. The application shall be
subject to review and approval by the Director.

329.¢c An[BR mav not be implemented by
any operator unit writlen approval of the Director
has been granted.

3.29d.  The Director shall make the
following [indings prior to approval of an IBR:

3.29.d.1. The IBR does not constitute
a change in the postmining land use.

3.29.d.2. The IBR will only involve
lands for which the approved PHC is applicable.

3.29.d.3. The IBR docs not constitute
a change in the method of mining.

3.29.d4. The IBR will not result in
adverse environmental impacts ol a larger scope or
different nature {rom those described in the
approved permit.

3.29.d.5. 1BR will facilitate the ordertly
and continuous conduct ol mining and reclamation
operations.

3.29d.6.  Except for underground




operations, an arca permitted under an IBR must be
contiguous to the original permitted arca.

3.29.e. Upon review of an application for
an Incidental Boundary Revision. the Director may
require an advertisement to be published which
provides for a ten (10) day public comment period.
The advertisement shall contain such information as
set forth on a form prescribed by the Director.

3.30. Variance.

3.30.a. Approximate Original Contour. All
permits approved with variances (rom approximate
original contour shall be reviewed by the Dircetor
two and one-hall (2 %) vears afler issuance to
determine whether or not the operation is proceeding
n accordance with the terms of the variance.

3.30.b. Contemporancous Reclamation.
The Director may grant a request for variance Irom
contemporancous reclamaltion in accordance with
paragraph (16). subsection (b). section |3 of the
Act, if such request is made a part of the surlace
mining permit application or a subsequent revision
to a permil, and if the area reserved for the
underground mining operation is permitied under a
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scparate  permit. the underground mining
operation is not activated within three (3) vears of

the datc of tssuance of the permit. the permil shall
terminate. unless extended as provided lor in
subsection (3). scction 8 of the Act.  Upon
termination of the permit. the mine site shall be
reclaimed in accordance with the Act. this rule. and
the reclamation plan approved in the permit:

3.30.c. Any person desiring a variance
under subdivision 3.30.b of this subscction shall file

with the Director complete applications for both the
surface mining activitics and underground mining
activities which arc to be combined.  The
reclamation and operation plans for these permits
shall contain appropriate narratives. maps. and
plans which:

330l
underground mining

Show why the proposed
activitics arc ncecssary or

desirable to assure maximum practical recovery of

the coal:

3.30.c.2. Show how multiple future
disturbances of surface lands or waters will be
avoided:

3.30.c.3. Identify the specific surface
arcas for which a variance is sought and the sections
of the Act or this rule from which a variance is being
sought;

3.30.c.4. Show how the activities will
comply with subsections 3.24 and 14.13 of this rule;

3.30c3.  Show why the variance
sought is necessary for the implementation of the
proposed underground mining activities:

3.30.c.6. Provide an asscssment of the
adverse environmenial consequences and damages,
i anv. that will result if the reclamation of surface
mining activities is delaved: and

3.30.c.7. Show how olfsite storage of
spoil will bec conducted Lo comply with the
rcquirements of the Act and subscetion 14,14 of this
rule.

3.30.d. lIssuance of Permit. A permit
incorporating a variance granted under subdivision
3.30.b. of this subscction may be issucd by the
Dircetor if it is [irst determined. in writing. upon the
basis ol a completz application filed in accordance
with this subsection. that:

3.30.d.1. The applicant has presented,
as part of the permit application. specific. feasible
plans for the proposed underground mining
activities:

3.30.d.2. The proposed underground
mining aclivitics are nceessary or desirable to assure
maximum  practical recovery  of the mineral
resources  and  will  avoid multiple  future
disturbances of surface land or walers:

3.30.d.3. The applicant . has
satisfactorilv demonstrated that the applications for
the surface muning activitics and underground
mining activitics conform to the requirements of the
Act and this rule and that all other permits necessary




for the underground mining activitics have been
issued by the appropriate authority:

3.30.d.4. The surlace arca of surlace
mining activities proposed for the variance has been
shown by the applicant lo be nccessary for
tmplementing the proposed underground mining
activitics:

3.30.d5. No substantial adverse
cnvironmental damage. either onsite or ofTsite. will
result {from the delay in completion of reclamation:

3.30.d.6. The opcrations will. insofar
as a variance is authorized. be conducted in
compliance with the requirements of subscctions
3.24 and 14.13 of this rule:

3.30.d.7. Provisions for ofTsilc storage
of spoil will comply with the requirements ol the
Act and subsection (4,14 of this rule:

3.30.d.8. Liability under the
performance bond required to be filed by the
applicant will be for the duration of the underground
mining activitics and until all requircments of the
Act and this rule have been complied with:

3.30.d.9. The permit lor the surlace
mining activities contains specific conditions:

3.30d9.A. Dclincaling  the
particular surface areas for which a variance is
authorized;

3.30.d.9.B. ldentifving  the
applicable provisions of the Act and this rule: and

3.30.d.9.C. Providing a detailed
schedule for compliance with the provisions of this
subsection.

3.30.¢. Vartances  granted  under
subdivision 3.30.b of this subsection shall he
reviewed by the Dircctor no later than three (3)
years from the dates of issuance of the permit and
any permit rengwals.

1.

LI

Federal. State. County. Municipal. or

IBCSR2
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Other Local Government-Financed Highway or
Other Construction Exemption.

3.31.a. To qualify as a Federal, State,
County, Municipal or other local government-
financed highway or other construetion project, the
construction must be funded fifty percent (50%) or
more by the relevant government agency and once
the exemption is granted. the person doing the
construction must have on sitc available for
inspection. the following:

3.3La.l. Descriptions of the project to
include. but not be limited to. the exact location of
the limits of all of the arca to be affected by the
construction: and

33La2 Authorization [rom the
agency or agencies providing the [unding and, if
different. the ageney or agencies responsible for the
construction. giving permission 1o proceed and the
amount of [unding provided as a percent of the total
project cost. ‘

3.31.b. The extraction of coal shall be
limited to arcas within the highway right-of-way or
within the boundarics ol the arca dircetly affected by
other construction activitics.

3.32. Findings - Permil Issuance.

3.32.a.  The Dircctor shall review an
application for a permit. a permit revision, or a
permit renewal, written comments and objections
submitled relative to the application, records of any
informal conference or hearing held relative to the
application. and issuc a written decision either
granting. requiring modilication of. or denying the
application. If an informal conference is held. the
decision shall be made within thirty (30) days of the
closc of the conference. unless a later lime is
neeessary to provide an opportunity for an appeal.
The applicant for a permit or revision of a permit
shall have the burden of establishing that his
apphication is in compliance with all the
requirements of the Act and this rule,

3.32.b. Based on the information provided
by applicants [or surface mining permils pursuant to
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subdivisions 3.1.a. 3.1.b. c. 3. 1d. 3,11 3.1,
and 3.1k of this rule and an}' olher rcasonably
available information. the Dircctor will compile and
maintain an accurate and up-to-date computerized
listing of all persons who ovwn or control surface
mining operations with outstanding unabated
cessation orders. delinquent civil penaltics.
delinquent reclamation fees. and bond forfeitures of
record in the Statc since May 3., 1978. The listing
will include, to the extent reasonably possible, all
owners and controliers of the violater(s). described
in subdivision 3. [.c of this rule. The Dircctor will
make reasonable ¢lTorts to determine the owners and
controllers of the permittce. the operator if difTerent
from the permittee. and the lessor or mineral owner.
where a contract mining situation cxists. The
procedures and listings described in this subscetion
do not apply to notices of violations and are subject
to rights of rebuttable presumption. The Director is
nol obligaled o use this information 1o conduet a
systematic review of all existing permils for the
purpose of identifving and subsequently suspending
those. if any. which may have been improvidenty
issued.

The Director will systematically prioritize the
data collection and data compilation cfforl required
by this paragraph on the ownership and control of
violators in the following order: bond forfeitures.
outstanding unabated cessation orders. delinquent
civil penaltics. and delinquent reelamation fees.

To accomplish this objective. the Director will
utilize the data in the Federal Applicant Violator
System, the Surface Miming [nformation System. (he
Mine Safety and Health Administration R.31 Data
Base, and the Encrgy Information Administration
Data Basc together with such other information as
may be readily available. {n addition. the Dircetor
will make reasonable efforts to identify and include
the Minec Safety and Health Administration
identification number for sites on the violation
listing,

The Dircetor will, using the computerized dala
bases. review prior 1o permit issuance all
applications received after the ciTeclive date of this
rule and make all reasonable efforts to determine at
a minmum in cach casec whether outstanding
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violations {except for notices of violations),
unabated cessation orders. delinguent civil penalties,
and/or bond forfcitures exist on the part of the
applicant. the owners or controllers of the operator,
and the lessor and entitics controlled by the lessor,
(il the lessor retains rights to the coal after
extraction) and. if so, withhold approval of the
application until all violations are abated or
othenwise resolved in accordance with the
requirements of the Act and this rule.

Where the information in the subject data bases
is incomplete and where the information is not
available or has not been made available to the
Direetor prior to issuance of the permit. the Director
shall not be held in violation of any of the
requircments of the Act and this rule. However,
where it is later determined that permits were
improvidently issued as a result of inadequate
nformation in the subject data bases or other
sources available at the time the permit is issued, the
Director shali initiale the procedures set forth in
subsection 3.34 of this seetion.

3.32.c. Bascd on rcasonably available
mformation conceming Federal and State failure-to-
abale cessation orders. unabated Federal and State
imminent harm cessation orders. delinquent civil
penalties. bond forfeitures where vielations upon
which the forfeilurcs were based have not been
corrected. delinquent abandoned mine reclamation
[ces. and unabated violations of Federal and State
laws. rules and regulations pertaining Lo air or water
environmental protection incurred in connection
with any' surface mining operation, the Director shall
not issuc the permit i’ any surface mining and
reclamation operations owned or controtled by-either

the applicant m*bﬁnmcrsmrwhxm-or—conm}s
theappheant or any pariner or principal sharehglder,

members, and/or principals of the anplicant, to a
level in the oreganization structure in which no entjty
meets the definitign of applicant as defined in the
AcL.is currently in violation of the Act or any other
law. rule or regulation referred to in this paragraph.
in the absence of a failurc-lo-abate cessation order,
the Dircclor may presume that a notice of violation
has been or s being corrected to the satisfaction of
the agency with jurisdiction over the violation,
exeepl where evidence to the contrary is set forth in
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the permit application. or where the notice of
violation is issued for nonpayment of abandoned
mine reclamation fees or civil penaltices. 1fa current
violation exists. the Director shall requure the
applicant, er-person swwheownsorcontrots owned or
controlled by the applicant. or any pariner or
principal sharcholder, members. and/or principals ol
the applicant. to a fevel in the greanization strnucture
in which no entity meets ihe definition of apnlicant
as defined in the Act before the issuance of the
permiit. to either:

3.32.c.l. Submit proof that the current
violation has becen or is in the process of being
corrected to the satisfaction of the agency that has
Jurisdiction over the violation: or

3.32.c.2. Establish that the applicant or
any person owned or controlled by wither the
applicant ersrepersorwho-ovwns-or-controts—the
appheant or any pariner or principal sharcholder of
the applicant, has filed and is presently pursuing. in
good faith. a dircet administrative or judicial appeal
to contest the validity of the current violation. If the
initial judicial review authority cither denies a stay
applied for in the appeal or affirms the violation.
then the applicant shall within thirly (3¢) days
submit the proof required under paragraph 3.32.¢.1
of this subdivision,

3.32.¢.3. Any permit that is issucd on
the basis of proof submitted under paragraph
3.32.c.1, of this subdivision that & vielation 1s in the
process of being corrected. or pending the outcome
of an appeal described in paragraph 3.32.¢.2 of this
subdivision, shall be conditionally issued.

3.32.cd. Il the Dircclor makes a
ﬁl'ldll‘lg that the apphmnt STy PSSOt YR VAL SN

orcontrotsthe-apptteant or any partner or principal

sharcholder, members, _and/or pringipals_ ol the
applicant, to a fevel in the oreanization structure in
which no entity meets the definition of applicant as
defined in the Act. or the operator specificd in the
application, contrals or has controlled surface coal
mining and reclamation operalions with a
demonstrated pattern of willful violations ol the Act
and this rule of such naturc and duration and with
such resulting irrcparable  damage 16 the
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cnvironment as to indicate an intent nat to comply
with the Act. or this rule. the permit shall not be
granited. Belore such a finding becomes [inal, the
applicant or opcrator shall be afforded an
opporiunity for an adjudicatory hearing.

3324 No permit application or
application for a significant revision of a permit
shall bc approved unless the application
alfirmatively demonstrates and the Director finds, in
wriling. on the basis of information st forth in the
application or from information othenwise available
that is documented in the approval. the following:

3.32.d.t. The application is complete
and accurate and the applicant has complied with all
requircments of the Act and this rule.

3.32.d.2. The applicant  has
demonstrated that reclamation as required by the
Act and this rule can be accomplished under the
reclamation plan comtained in the permit application.
3.32.d.3. The proposed permit area is:
3.32.d3.A. Not within an area
under study or administrative procecdings under a
petition [filed. to have an arca designated as
unsuitable lor surlace coal mining operations. unless
the applicant demonstrates that before January 4,
1977. he had made substaniial fegal and [inancial
commitments in relation to the operation covered by
the permit application: or

3.32.d.3.B. Not within an area
designated as unsuitable for mining and subject to
the prohibitions or hmitations of subscction (d),
scetion 22, of the Act.

3.32.d.4. Where the private mincral
cstate to be mined has been severed from the private
surlace cstate. an applicant shall also submit:

3.32.d.4.A. A copy of the written
consent of the surface owner for the extraction of
coal by surface mining methods:

332d44B. A copy of the
convevance that expressly grants or reserves the




right to extract coal by surface mining methods: or

3.32d.4.C. ITthe convevance docs
not expressly grant the right to extract the coal by
surface mining methods. documentation that under
State law, the applicant has the Iegal authority to
extract the coal by those methods.

3.32.d.5. The Dircctor has made an
assessment of the probable cumulative impacts of
all anticipated coal mining on the hydrologic balance
in the cumulative impact arca and has determined
that the proposed operation has been designed to
prevent material damage to the hydrologic balance
outside the permil arca.

3.32.d.6, The  applicant  has
demonstrated that any existing structure will comply
with subscetion 3.8 and section [4 of this rule.

3.32.d.7. The applicant has paid all
reclamation fees from  previous and  existing
operations.

3.32.d.8. The applicant has satislied
the applicable requirements for experimental
practices, stecp slope mining. mountaintop removal
mining. variances {rom approximale original
contour, variances for delay in contemporancous
reclamation, prime farmland. auger mining. in situ
processing, and coal preparation plants not located
within the permit arca of a mine. when such arc
proposed in the application.

3.32.d9.  The applicant has, il
applicable, satisficd the requirements for approval
of a long-term infensive agricultural postmining
land use.

3.32.d.10. The operation would not
alfect the continued existence of endangered or
threatened species or result in destruction or adverse
modification of their critical habitats. as determined
under the Endangered Species Act of 1973 {16
US.C. 1531 et seq.).

3.32.d.11. The Dircctor has taken into
account the efTect of the proposed permilting action
on properties listed on and eligible for listing on the

38CSR2

National Register of Historic Places. This finding
may be supported in part by inclusion of appropriate
permil conditions or changes in the operation plan
protccting historic resources. or a documented
decision that the Director has determined that no
additional protection measurcs arc necessary.

3.32.d.12. For a proposed remining
opcration where the applicant intends to reclaim in
accordance with the requircments of subsection
6 scction 24 of this rule. the site of the
proposed operation is an arca which was previously

mined would be cligible for expenditures under
section 4, Article. Chapter 22 of the Actamd-priorto

3.32.d.13. The applicant has provided
evidence that liability insurance in accordance with
subsection 11.1 ol this rule is in effeet.

3.32.c. If the application is approved, the
Director shall require that the applicant file a
performance bond as provided in Sections 11 and 12
of the Act and section 11 of this rule.

3320 After an application is approved,
but belore a surface mining permit is issued, the
Director shall reconsider his decision lo approve the
application. based on the compliance review
required by subdivision 3.32.c of this subsection in
tight of any new inlormation submitted under
subdivision 3. L.n of this rule.  Permit revisions and
permit renewals are not subject o the provisions of
this subdivision.

3.32.a. The prolubition of subdivision
3.33 ¢ shalf not apply Lo a permit application due to
any viplation resulling [rom an unanticipated event
or condition at a surface mine eligible for remining

under permit held by the applicant,

3.33. Pcrmit Conditions. Each permit issued
by the Dircctor shall be subject Lo the following
conditions:

3.33.a. The permittee shall conduct surface
coal mining and reclamation cperations only on
those lands that are specifically designated as the
permit arca on the maps submitted with the
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application and authorized for the term ol the permil
and that arc subject to the bond or other equivalemt
guarantee in cffeclt pursuant to section 11 and
scction 2 of the Act and scetion 11 ol this rule.

3.33.b. The permittee shall conduct all
surface coal mining and reclamation operations only
as described in the approved application. except to
the extent that the Dircetor otherwise direcls in the
permit.

3.33.c. The penmittee shall comply with the
terms and conditions of the permit. all applicable
performance standards of the Act. and this rulc.

3.33.d. Without advance notice. delav, or
a search warrant. upon presentation ol approprialc
credentials, the permittee shall allow the Director to:

3.33.d.1.  Have the right of entrv
provided for in subscction (a). section [5 ol the Act:
and

3.33.d.2. Be accompanicd by private
persons for the purpose of conducting an inspection
in accordance with subscction 8.2 of this rule when
the inspection is in response to an alleged violation
reported to the Dircclor by the private person.

3.33.e. The permiitee shall take all possibic
steps to minimize anv adverse mmpact o the
environment or public health and safety resulting
from non-compliance with any term or condition of
the permit, including. bt not limited to:

3.33.e.l. Anyv aceelerated or additional
monitoring necessary to determine the nature and
extent of non-compliance and the results of the non-
compliance;

3.33.e.2. Immediate implementation of
measures necessary 1o comply: and

3.33.e.3. Waming. as soon as possible
alter learning of such non-compliance. any person
whose health and safety is in imminent danger duc
to the non-compliance,

3.33.f. As applicable. the permitice shall
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comply with subscction 3.8 of this rule and all
applicable performance standards for compliance,
modification. or abandonment of existing structures.

3.533.g.  The operator shall pay all
reclamation (ces for coal produced under the permit
for sale. transfer or use.

333.h. Within thirty (30) days after a
cessation order is issued for operations conducted
under the permit. except where a stay of the
cessation order is granted and remains in effect, the
permilice shall either submit to the Director the
following information. current to the date the
cessation order was issued. or notify' the Director in
writing that there has been no change since the
immediately  preceding  submittal  of  such
information:

3.33.h. 1. Any new information needed
to correct or update the information previously
submitted to the Dircctor by the permittee under
subdivision 3.1.c of this rule; or

3.33.h.2. [f not previoushy submitted,
the information required from a permit applicant by
subdivision 3_1.c of this rule.

3.33.1. The obligations established under
the permit. the Actl. and this rule shall continue
regardless of whether the pernit has expired, or has
been terminaied. suspended. or revoked. The bond
and liabilily insurance shall remain m effect
throughout the lile of the permit. any renewal
thereof. and the liability period necessary to ensure
completion of reclamation,

3.34, Improvidently issucd permits: General
Procedures.

3.34.a. Where the Director has reason to
believe that an improvidently issued surlace coal
mining and reclamation pemnit exists, he shall
review the circumstances under which the permit
was issued. If. using the criteria set forth in
subdivision 3.34.b ol this subscetion. the Director
finds that the permit was improvidently tssucd. he
shall take action in accordance with subdivision
3.34 ¢ of this subscction.



3.34b. A surface coal mining and
reclamation permit shall be determined to have been
improvidently issued il under the violations review
criteria in subdivision 3.32.b of this subscction at
the time the permit was issued:

3.34.b.1. The permit should not have
been issued because of an unabated violation or a
delinquent penalty or fee and the violation. penaity
or [oe remains unabaled or delinquent and is not the
subject of a good faith appeal. or an abatement plan
or payment schedule with which the permittee or
other person responsible is complyving to the
satisfaction of the responsible agency:

3.34.b.2. The permit was 1ssucd on the
presumption that a notice of violation was in the
process of being corrected to the satisfaclion of the
agency with jurisdiction over the vielation. but a
cessation order subsequently was issued:

3.34.b.3. The pcnniltcc seastmkedto
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which no entity meets the delinition of permitlee as
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defined in_the Act continues to be responsible for

the permit revocation or bond forfeiture.

3.34.c. When the Director finds, under
subdivision 3.34.b of this subsection. that because
of an unabated violation or a delinquent penalty or
fee. permiit revocation or a bond forleiture, a permit
was improvidently issucd. he shall Lake one or more
of the following remedial measures:

3.34c L, Implement, with the
cooperation of the responsible agency. the permittee
agemeyr persons owned or controlled by the
permittee. or any partner or principal shareholder
mem and/or principals of the permittee to a
level in {he organization strugture in which no entity
meets the definition of permitice as delined in the
Aet, a plan for abatement of the violation or a
schedule [or pavment of the penalty or fce:

3342, Imposc on the permit a

COI‘IdIUOl‘l rcqmrm_L, H‘l‘?‘h‘n—ﬁ—fﬁSOTTTb‘*“—ptnod‘Uf

theviotattomorpay-the pemtdtyorfee abatement of
the violation or payment of the penalty ar fee within

a reasonable time:

3.34.¢.3. Suspend the permit until the
violation is abated or the penalty or lee is paid: or

334.c4d
with

Rescind the permit in
accordance subdivision 3.34.d of this

subseclion.

3.34.d. When the Dircctor cleets to rescind
an improvidently issucd permit. he shall serve on the
permifice a nolice of proposed suspension and
rescission which includes the reasons for the finding
and states that:

3.34.d.1. After a specified period of
time not to excced ninety (90) days, the permit
automatically will become suspended, and not to
cxeceed ninety (90) davs thereafter rescinded. unless
within those periods the permittee submits proof,

. and the regulatory authority finds. that:
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3.34d.1.A. The finding of the




Director under subdivision 3.34.b of this subsection
Was SITOncous:

3.34.d.1.B. The permrtteeorother
whieh—the—fmdimg—easbased  violation has been
abated. or patd—the penalty or fee paid. to the
satisfaction of the Director:

3.34.d.1.C. The violation. penalty
or fee is the subject of a good (aith appeal. or of an
abatement plan or pavment schedule werthwhichrthe
. { ot o
that is _being mct to the satisfaction ol the
responsible ageney: or

3.34.d.1.D. Stmee-trefmdimrgwas
mﬂdﬁlhc pCI’]'ﬂillCC. brassevered BUR U\\uu&u:;;p ot

does—rot—eontinte—to—be gl persons owned or
controlled by the permitteg, members, and/or
principals of the permitice 1o a level in the
organizational structure in which no cntity meets the
definition of permittee as delined n the Act are no

longer responsible for. the vialation. penally. or fee.

3.34.d.1. E. The permutlee or other
person responsible for the permit revocation or bond
forfeiture has been reinstated. pursuant  to
subsection (c). scetion 18, ol the Act.

3.34.c. Cessation of Operations. After
permit suspension or rescission. the permitice shall
cease all surface mining operations under the permit.
except for violation abatement and for reclamation
and other environmental protection measures as
required by the Act and this rule and the terms and
conditions of the permil,

3.34.f The permittce may [ile an appeal for
administrative review of the nolice in accordance
with the provisions of subsection (c). scction 17 of
the Act.

3.34.g. For purposes ol this subscetion. a
permit is issucd when it is originally approved. as
well as when a transfer. assignment, or sale of
permit rights is approved pursuant to subdivisions
3.25.a or 3.25.c of this rule. or when a permit is
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revised pursuant to subsection 3.26 of this rule.

335, Al grade measuremenis and linear
measurements in this rule shall be subject to a
tolerance of two percent (29). All angles in this
rule shall be measured Irom the horizontal and shall
be subject to a tolerance of five percent (3%).
Provided. however. this allowable deviation from
the approved plan does not affect storage capacity
and/or performance standards.,

§38-2-4. Haulageways, Roads or Access Roads.
4.1. Road Classification System.

4.L.a. Each haulageway. road. or access

road as defined in subscction 2.58 of this rule shall

be classified as either o primory road or an

nlrequently used access road.

4.l.a.l. A primary road is any road
which is:

4.1.a.1.A. Used for transporting
coal or spoil:

4.l.a.t.B.  Frequently used for
acecss or other purposcs Tor a period in excess of
six months: or

+.1.2.1.C. To be retained for an
approved postmining land use.

4.1.a2. An inlrequently used access
road is any road not classified as a primary road.

#.2. Plans and Speeificalions.

4.2.a. Each application for a surface coal
mining and reclamation permit shall contain plans
and specifications for each road to be constructed,
used. or maintamed within the proposed permit area.
The plans and speciftcations shall include a map,
appropriate cross sections. design drawings and
specilications lor road widths. gradicnts. surfacing
materials. cuts. fill embankments., culverts. bridges,
drainage ditches. low-water crossings. and drainage
structurcs. These shall include at a minimun;




4.2.a.F. A plan view of the road drawn
to scale showing:

4.2.a.1.A. The station hasc line:
4.2.a.1.B. Location of culverts:
4.2.a.1.C. Flow dircctions:

4.2.a.1.D. Location of intermitient
or perennial streams: and

4.2.a.1.E. Other pertinent dala as
required by the Dircclor.

4.2.2.2. A surveved profile or a prolile
drawing drawn to scale developed [rom a
topographic contour map of sulficient scale and
detail to provide the neeessary level of accuracy
showing:

42.a.2.A. Profile of linished road
surfaces:
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4.2.2.2.B. Location and sixc of

culverts:
4.2.2.2.C. Siation clevations:

4.2.a2D. Profilke of orignal

ground; and

4.2.a.2.E. Percent grades.

4.2.a3.
sections showing:

4.2.a.3.A. Cubvert placement.
4.2.20.3.B. Slopc of culvert:
4.2.2.3.C. Fill material:
4.2.a.3.D. Original ground:
4.2.a.3.E. Ditches: and
42a3F.

Sediment  control

devices.

A typical cross-scclion or
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4.2.a4 Construction specifications
which explain in detail:

4.2.a.4.A. Excavation:

4.2 a4.B. Sclection and placement
of materials:

4.2 a.4.C. Vegetalive protection
against erosion:

4.2.2.4.D. Road surfacing; and

4.2 a4 E. Drainage and sediment
control measures.

4.2,a.3. A description of the plans to
remove. reclaim. and abandon cach road that would
not be retamned under an approved postmining land
use, and the schedule for removal. reclamation, and
abandenment.

4.2.2.6. The center line of the proposed
haulageway's or access roads shall be visibly marked
or delincated by visible offset markings on the site
at onc hundred feet (100" intervals at the time of
preinspection, Preexisting hautageways or access
roads shall be exempt (rom this requirement.

42.a.7. The plans. drawings, and
design specificalions lor roads shall be prepared and
certified by, or under the direction of. a qualified
registered professional engincer or a qualified
licensed {and survevor with experience in design and
construction of roads. The engineer or land
survevor shall certify' that the design of the road
meels requirements of the Act. these rules , current
prudent engincering practices. and any other design
criteria cslablished by the Direclor.

4.2.b. No part of any road shall be located
in the channel of an intermitient or perennial stream
unless specifically approved by the Dircctor in
accordance with the lollowing:

432.b.1. Roads shall be located to
minimize downstream sedimentation and flooding.

4.2.b.2, Drawings and specifications
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must be provided lor cach proposed ford. low waler
crossing or other road crossing of an intermiltent or
percnnial stream. as necessary for approval of the
road by the Dircctor in accordance with this
subsection,

4.2b.3. A dcscription must be
provided indicating measurcs to be taken to oblain
approval of the Direetor for alteration or relocation
of a natural stream channcl under subscclions 3.2
and 3.3 of this rule,

4.2.b.4. The drawings and
specifications for low-water crossings ol perennial
or intermittent stream channels must indicale
measurcs to bc taken so as to maximize the
protection of the strcam in accordance with
subsection 5.2 ol this rule.

4.3. Existing Maulageways or Access Roads.
Where existing roads arc to be used for access or
haulage and it can be demonstrated that
reconstruction to meet the design and construction
requirements of this scction would result in greater
envirenmental harm and the drainage and sediment
control requircmients of seetion 3 of this rule can
otherwise be met. paragraphs 4£.5.a.1. and 4,322,
and subparagraphs 4.6.2.2, A, and 4.6.2.2.B. ol'this
section will not apply.

4.4, [nfrequently Used Access Roads.
Prospecting roads are to be designed. constructed.
maintained. and reclaimed in accordance with the
provisions of subsection 13.6 of this rule. Other
access roads constructed for and used onlv to
provide infrequent service to facilitics used in
support of mining and reclamation opcrations may
be exempt [rom the requirements ol this seclion
with the exeeption of the requirements of
subscctions 4.2.4.7.a..4.8. 4.9, and 5.3: provided.
That such roads will be designed to cnsure
environmental protection appropriate (or Lheir
planned duration and use. including consideration o
the tvpe and size of equipment used. the design and
construction or reconstruction of roads shall
incorporate appropriate limils for grade. width.
surface materials. surface drainage control. culvert
placement, and culvert size. in accordance with
current. prudent engincering practices. and any

n

necessary design eriteria established by the Director,
4.5. Construction.

45.a, Construction of haulageways or
access roads shall be done in accordance with the
following:

4.5.a.t. The overall grade shall not
exceed ten pereent (10%):

4.5.a.2. The maximum pitch grade
shall not exceed fificen percent (13%) lor three
hundred feet (300" in ecach one thousand feet
(1.000":

4.5.23. The surface'shall pitch toward
the diteh line at the minimum slope of one-half inch
(*2"} per [ool o surface width or shall be crowned at
the minimum slope of onc-half inch (#4™) per foot of
surface width as measured (rom the center line;

4524  The grade on switchback
curves shall be reduced to less than the approach

grade and should not be greater than ten percent
(10%): and

4.3.a.3. Cul slopes shall not be steeper
than 1:1 m soils or [/4:1 i rock.

4.5.b. All grade measurements and linear
measurements in this section shall be subject to a
tolerance of two percent (294). All angles in this
section shall be measured from the horizontal and
shall be subject to a tolerance of five percent (5%).

4.6. Drainage Design.

+.0.a. All drainage designs of haulageways
or access roads shall be in accordance with the
following:

4.6.a.1, A ditch shall be provided on
both sides of a throughcut and on the inside
shoulder of a cut-0ll section. with ditch relief
culveris being spaced according to grade. Water
shall be intercepted or direcled around and away
from a swilchback. All ditch lincs shall be capable
of passing the peak discharge of a ten (10} vear,




twenty-four (24) hour precipitation event. Where
super elevation to the inside ol a curve will improve
the safety of a haulroad such as in the head of 2
hollow, a ditch line mav be located on the outside
shoutder of cut fill section if the ditch line is
designed so that it will remain stable and that
drainage control is also provided lor water on the
outside of the curve.

4.6.a.2. Ditch relicf culverts shall be
installed wherever neccssany to insurc proper
drainage of runoff water beneath or through the
haulageways or access road. according to the
following specifications:

4.6.a.2.A.

Road Grade in Percent: Spacing of Culverts

In Feet
0-5 300-800
6-10 200-300
11-13 100-200

4.6.a.2.B. The culvert shall cross
the haulageway or aceess road at a thirly (30) degree
horizontal angle downgrade with a minimum grade
of three percent (3%) from inlet to outlet. except in
intermittent or perennial streams where the pipe
shall be straight and coincide with the normal flow:

4.6.a.2,C. The inlet cnd shall be
protected by a headwall of durable material and the
slope at the outlet end shall be prolected with an
apron of rock riprap, an cnergy dissipator or other
similar structure:

4.6.2.2.D. Culverts shall be
installed and maintained to sustain the vertical seil
pressure, the passive resistance of the foundation.
and the weight of the vchicles using the road:

4.6.2.2E  Alternative design
criteria for culverts may be approved by the Director
where the design criteria of this scclion is
demonstrated to be impractical or unnecessany: and

4.6.2.2.F. The cross sectional arca
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of all culverts installed on haulageways and access
roads shall be adequate to pass the peak discharge
storm runolT [rom a one (1} vear twenty-four (24)
hour precipitation event from the contributing
waltershed. but in no event shall the cross sectional
arca be less than onc hundred square inches.

4.6.b. Cubverts. bridges or other structures
shall be used to cross intermittent or perennial
streams. During canstruetion, consideration shall be
given to such factors as weather conditions, season
of the year, time period for construction, etc., in
order to minimize adverse impacts on the water
quality and to the stream channel. These structures
shall be capable of passing the peak {low [or a ten
(10) vear. twenty-four (24) hour precipitation event
from the contributing watershed. Structures of a
lesser design capacity may be approved by the
Dircetor il the flow through capacity of the structure
itself is at least equal to or greater than the flow
capacity of the strcam channel as measured
immediately upstream and downstream of the
crossing: provided that the structure shall pass the
peak of a onc (1) vear. twenty-four (24) hour
precipitation event.

4.7. Performance Standards.

+.7.a. Each road shall be located. designed,
constructed. reconstructed. used. maintained, and
reclaimed so as (o
4.7.a.l. Minimize dowhstream
scdimentation and flooding:

4.7.a.2. Control or prcvent erosion,
stitation. and the air pollution attcndant to erosion,
including road dust as well as dust occurring on
other cxposed surlaces. by measures such as
vegcelating, watering. using chemical or other dust
suppressants, or othenwvise stabilizing all exposed
surfaces in accordance with current, prudent
engincering practices:

4.7.a.3. Caontrol or prevent damages to
fish. wildlifc. or their habitat and related

environmental values:

4.7.a.4. Control or prevent additional
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contributions of suspended solids to stream (Tow or
runoff outside the permit arca:

4.7.a.5. Neither cause nor contribuie
to, directly or indirectls. the violation of State or
Federal water quality standards applicable to
receiving waters,

4.7.2.6. Refram from scriously alicring
the normal flow of water in sircambeds or drainage
channels:

4.7.a.7. Prevent or conlrol damage to
public or private property. including the prevention
or mitigation of adversc cilects on lands within the
boundarics of units of the National Park System. the
National Wildlife Refuge System. the National
Swvstem of Trails. the National Wildemess
Preservation System. the Wild and Scenic Rivers
System. including designated study rivers and

National Recreation Arcas designated by Act ol

Congress: and

4.7.a.8. Use non-acid and non-toxic
forming substances in road surlacing,

4.7.b. All sediment control structures shall
have an adequate sediment storage volums and
detention time. The optimum design factor lor
achieving this criteria is 0.123 acreffect for cach
acrc of disturbed arca within the watershed of the
structurc: however. Iesser storage values may be
approved by the Director if the lesser values will
achieve compliance with applicable clTluent limits
and the requirements of subdivision 4.7.a of this
subscction.

4.8, Maintenance.

4.8.a. A road shall be maintained to meet
the performance standards of this part and any
additional criteria spect(icd by the Director.

4.8.b. A road damaged by a catastrophic
event, such as a flood or carthquake. shall be
repaired as soon as is practicable afier the damage
has oceurred.

4.9, Reclamation. A road not to be retaincd

under an approved postmining land use shall be
reclaimed in  accordance with the approved
reclamation plan as soon as practicable after it is no
longer needed for mining and reclamation
operations. This reclamation shall include:

4,9.a. Closing the road to traffic;

4.9b. Removing all bridges and culverts
unless approved as part of the postmining land use;

4.9.¢. Removing or othenwisc disposing of
road-surfacing materials that are incompatible with
the postmining land use and revegetation
requircments:

4.9.d. Reshaping cut and fill slopes as
necessary Lo be compatible with the postmining land
usc and to complement the natural drainage pattern
of the surrounding terrain: and

+.9.¢. Haulageways or access roads shall be
abandened in accordance with the following:

49.¢l. Prior to abandonment of
haulageway's or access roads. efforts shall be made
to prevent erosion by the use of culverts, water bars
or other devices. Water bars or carth berins shall be
installed according to the following table of
spacings:

Percent Grade of Haulageway
or Aceess Road

Spacing of or
Water Bars
in Lincal Feet

2 250
5 [35
[0 80
3 60
20 45
Above 20 25

4.9.¢.2. Upon abandomment. all areas
of haulageways or access roads shall be immediately
sceded and mulched. :

4,9.f. Scarifving or ripping the roadbed;
replacing topsoil or substitute material. and
revegetating disturbed surfaces in accordance with
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subsection 14.3 and scetion 9 of this rule.
4.10. Primary Roads.

4.10.a.  Primary roads shall mect the
requirements of this scction and the following
additional requirements:

4.10.a.1. The comstruction  or
reconstruction of primary roads shall be cerlilied in
a report to the Director by a qualified registered
professional engincer, or a licensed land surveyor
with experience in the design and construction of
roads. The report shall indicate that the primary
road has been constructed or reconstructed as
designed and in accordance with the approved plan.

4.10.2.2, Each primary  road
embankment shall have a mininwum static faclor of

L3,

4.10a3. To minimize crosion. a
primary road shall bc located. insofar as is
practicable. on the most stable available surlace.

4.10.a4. Fords ol perennial or
intermittent streams by primary roads are prohibited
unless they are specificatly approved by the Dircclor
as temporary routes during perieds ol road
consiruction.

4.10.a.3. Each primary road shall be
constructed or reconstructed and maintained (o have
adequate drainage control. using structures such as.
but not limited to, bridges, ditches. cross drains. and
ditch relief drains. The drainage control system
shall be designed to safely pass the peak runof! from
a ten (10) vear. twenty-four (24) hour precipitation
event:

4.10.2.6. Drainage pipes and culverls
shall be installed as designed. and maintained in a
free and operating condition and to preveat or
controf crosion at inlets and outlets:

4.10.a2.7. Drainage dilches shall be
constructed and maintained 1o prevent uncontrolled
drainage over the road surface and embankment:

4.10.a.8. Culverts shall be installed
and maintained to sustain the vertical soil pressure,
the passive resistance of the foundation. and the
weight of vehicles using the road: and

4.10.a.9. Natural stream channels shall
not be altered or relocated without the prior
approval of the Dircctor.

4.10.b. Except as provided in paragraph
4.10.a.4 of this subscction. structures for perennial
or intermittent stream channel crossings shall be
made using bridges. culverts. low-water crossings,
or other structurcs designed. constructed. and
maintained using current. prudent engineering
practices. The Dircctor shall ensure that low-water
crossings are designed. eonstructed. and maintained
to prevent crosion of Lthe structure or siream bed and
additional contributions of suspended solids to
strearm ony,

4.10.c. Primary roads shall be surfaced
with material approved by the Dircctor as being
sufficiently durable lor the anticipated volume of
traffic and the weight and speed ol vehicles using
the road,

4,11,
Facilitics.

Support Facilitics and Transportation

4.11.a. Railroad loops. spurs. sidings,
surface conveyor systems. chutes. acrial tramways
or other transportation factlitics which arc under the
control of the permitice shall be designed,
constructed, maintained and abandoned so as to
comply with the following:

4.11.a.t, Control or prevent crosion,
siltation. and the air pollution attendant to erosion;

4.11.a.2. Control or prevent damage to
fish, widlife or their habitat and related
cnvironmental values:

4.11.2.3. Conlrot or prevent additional
contributions ol suspended solids to stream [ow or

runoff outside the permit area:

4.I1.a4 Neither cause nor contribute,
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dircctly or indirectly, to the violation of State or
Federal water quality standards applicable to
receiving waters: and

4.11.a.5. Prevent or control damage to
public or private property.

4.12.  Certification. Upon completion of
construction or reconstruction. all primary roads for
which design criteria were approvied as part of the
pernmit shall be certified.  Such cerlification shall
affirm that construction was done in accordance
with the approved criteria except as othenwise noted
in the certification slatement, Where the
certification stalement indicates a change from the
design standards or construction requircments
approved in the permit. such changes will be
documented in as-built plans. I as-built plans are
submitted. the certification shall deseribe how and
to what extent the construction deviates from the
proposcd design. and shall explain how and certify:
that the road will meet performance standards. The
certification shall be on forms approved by Lhe
Director and signed by an approved licensed
engincer or an approved licensed land survevor with
experience in design and construction ol roads. Al
roads used for transportation ol coal or spoil. and
which are constructed outside the permilied coal
extraclion area. shall be certificd belore they are
used for such transportation. Any road which lics
within the coal extraction area. and which is
thercfore constructed concurrent with progress of
mining activities. shall be certified in sections of one
thousand (1.000) lincar feel or less as measurcd
from the active pit.

§38-2-5.
Systems.

Drainage and Sediment Control

3.1. Natural Drainways. Natural drainwass in
the permit arca shall be kept free of overburden
except where overburden placcment has been
approved. Overburden placement and haufageways
constructed across natural drainways shall not
materially increase the sediment joad. or materially
alfeet stream quality.

5.2. Intermittent or Perennial Stream,

tn

5.2.a. Intermitient or Perenntal Stream. No
land within onc hundred feet (100 of an
inlermittent or pereunnial stream shall be disturbed
by surface mining operations including roads unless
specifically authorized by the Director.  The
Director will authorize such operations only upon
finding that surface minmg activities will not
adversely affect the normal flow or gradient of the
stream, adversely alfect fish migration or related
environmental valucs. materially damage the water
quantity or quality of the stream and will not cause
or contribute {0 violations of applicable Siate or
Federal water quality standards, The arca not to be
disturbed shall be designated a buffer zone and
marked accordingly,

5.3, Stream Channel Diversions and Diversion
Ditches.

3.3.a. All stream channel diversions and
diversion ditches shall be designed for safety and
stability. shall be construeted in such a manner so as
to avoid additional contributions ol suspended
solids to streams. and shall provide protection
against flooding and resulting damage to life and
property.  The design and construction shall be
certified by a registered professional engineer,

5.3.b. Stream Channet Diversions:

5.3.b.1. Temporary and permanent
stream channe! diversions shall be designed so as to
have at a minimum the capacity to carry the flow of
the exisling stream channel. The maximum flow
carrving capacity ol the existing stream: channel
shall be determined on the basis of cross-scctional
arca of the stream channel at points immediately

“upstream and downstream of the segment to be

diverted. A combination of the cross-scctional area
ol the stream channel diversion. the stream bank,
and the {lood-plain configuration shall be adequate
to pass safely the peak runoff of a ten (10) year,
twenty-lour (24) hour precipitation event for a -
temporary stream channel diversion and a one
hundred (100} vear. twomv-four (24) hour
precipitation event for a permanent stream channel
diversion.
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5.3.b.2. The following information
shall be made a part of the permit application when
stream channel diversions are proposcd:

5.3.b.2.A. "stream channcl design
computation sheet" for each proposed temporary or
permanent stream channel diversion:

5.3b.2.B. Construction plans
which contain:

53.6.2.B.1. A plan view of
the area showing center line profiles ol the existing
stream channel and proposed location of the
temporary or permanent stream channel;

3.3.b.2B.2. A profile along
the center ling of the cxisting strcam channe!
showing gradient of the stream bollam and top of
channel:

5.3.b.2.B3. A profife along
the center line of the proposed temporany or
permanent stream  channel diversion showing
gradicnt of the stream bottom and 1op of channel:

5.3.b.2.B.4. A cross scclion
showing original ground limits. bottom width. side
slopes. depth of Now. floodpiain conliguration: and

33.b.2B5 A detailed
description of the sequence of installation of
temporary or permanent stream channel diversion,

53.b.2.C
specifications: and

Construciion
3.3.0.2.D. Mamtenance schedule
and procedures for maintenanee,
5.3.c. Diversion Dilches:
3.3.c.l. Diversions shall have the
capacity to pass safcly the peak discharge from a ten

(10) vear. twenty-lour (24) hour precipitation event.

332
Specifications.

Plans. Design Data and
Where the penmil application

h

wn

proposcs the use ol diversion ditches. the drainage
plan shall contain the following:

3.3.¢c.2.A. A "Diversion Design
Computation Sheet” for each proposed diversion;

Construction plans
showing;

5.3.c.2.8B.1. Asurveyed profile
along the center line of the diversion showing the
original ground line and proposed depth of the
diversion:

5.3.c2.B.2. A cross section
showing the original ground line. bottom width, side
slopes. depih of flow. [reeboard and other pertinent
information:

53.c2.B3. Thetpeofscil in
which the diversion will be excavated. The soil
shall be sampled and classilied at {ive hundred feet
(300" intervals along the center hine of the
diversion:

533.c2.B.4. The type and
design of the outlet proposed for each diversion:

3.3.¢c2.B5 A maintenance
schedule and proecdures lor maintenance:

LI

5.3.c.2.B.6. Construction

speeilications: and
53.¢.2.B.7. A vegetation plan.
5.4, Sediment Countrol.
5.4.a. General.

Scdiment control or other  water
retenlion  structures  shall be  constructed  in
appropriate locations for the purposes of controlling
sedimentation, All runoff from the disturbed area
shall pass through a scdimentation control system.
All such systems or other water retatning structures
used in association with the mining operation shail
be designed. constructed, located. maintained. and
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used in accordance with this rule and in such a
manner as to minimize adverse hydrologic impacts
in the permit and adjacent areas. to prevent material
damage outside the permit arca and Lo assurc salety
to the public,

5.4.b. Design = and  Construction
Requirements. All sediment control or other water
retention structures used in associalion with the
niining operation shalk:

5.4.b.1. Be constructed in accordance
with the plans, design criteria, and specilications set
forth in the preplan. Any deviations from the
approved preplan which result from unlorescen site
specific circumstances arising during construction.
shall be refleeted in as-built plans submitted by the
operator and approved by the Director immediatzly
following construction. The as-built plans shall
indicate the original design. the extent of changes.
and rcference points. Sediment contrel structures
shall be certified in accordance with the
requirements of subdivision 3.4.d. ol (his
subsection,

5.4.b.2. Beloeated as near as possible
Lo the disturbed arca and out ol perennial streams
unless the applicant demonstrates and the Director
finds that there is no other suitable location for such
structures.

3.4.b.3. Comply with applicable State
and Federal water quality standards and meet
effluent limitations as specificd in an NPDES permit
for all discharges.

5.4.b4. Have the capacity lo slore
0.123 Acre/ft. of sediment lor cach acre of disturbed
area in the structures watershed: provided. that
consideration may be given for reduced slorage
volume where the preplan and site conditions reflect
controlled placement. concurrent  reclamation
practices, or use of sediment control structures:
provided further, that reduced storage volume will
be approved only where the operator demonstrales
that the c[Tluent limitations ol subdivision 14.5.h of
this rule will be met. The disturbed area for which
the structure is to be designed will include all Tand

Ln

affceted by previous surface mining operations that
are not presently stabilized and all land that will be
disturbed throughout the life of the permit.

5.4.b.5. Be ecquipped with a
nonclogging dewatering device ol an adequate
design and size to maintain the storage requirements
ol paragraph 5.4.b.4. of this subdivision.

5.4.b.6. Be designed. constructed and
maintained to prevent short-circuiting,

5.4b.7. Be cleaned out when the
sediment accumulation reaches sixty percent (60%)
of design capacity, Clean-out elevation shall be to
a fevel so as to restore design storage capacity as
indicated on plans submitied lor each structure.
Sediment removal and disposal shall be done in a
manner and at a [requeney that minimizes adverse
impacts on surface and groundwater quality.

5.4.1.8. Be designed to salely pass a
twenty-five (23) vear. twentv-four (24) hour
precipitation event.  The combination of both
principal and/or emergency spilhvay of the
structures shall be designed to salely pass the peak
discharge of a twenty-live (25) year. twenty-four
(24} hour precipitation event. provided. that a single
open channel spiflway may be used onlv il it is of
non-crodable construction and designed to carry
sustained flows: or carth or grass-lined and designed
lo carry short Lerm. infrequent lows at non-erosive
velocities where sustained flows are not expected;
provided. however. that excavated sediment control
structures which are at ground level and which have
an open exit channel constructed of non-erodible
material may be designed 1o pass the peak discharge
of a ten (10} year twentv-four (24) hour
precipitation cvent.

5.4.0.9. Provide adequate freeboard to
resist overtopping by waves or sudden increases in
volume and adequate slope protection against
surface erosion and sudden drawdown.

5.4.b.10. Provide that an impoundment
mecling Lhe sive or other criteria of 30 CFR
77.2106(a) or W. Va. Code §22-14 ¢l seq.. or located
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where failure would be expected to causc loss of life
or serious property damage shall have a minimum
static safety factor of 1.5 for a normal pool with
steady statc sccpage saturation conditions. and a
seismnic safety factor of al least 1.2, Impoundments
not meeting the size or other criteria of 30 CFR
77.216 (a) or W. Va.Codc $22-14 ct scq., except lor
a coal mine waste impounding structure, and [ocated
where failure would not be expected to causc loss of
life or scrious property damage shall have a
minimum static safety factor of 1.3 f(or a normal
poal with steady state scepage saturalion conditions.

5.4.b.11. Control discharge by use of
cnergy dissipaters. riprap channels or other devices
to reduce crosion. to prevent deepening or
enlargement of stream channels and to minimize
disturbance of the hyvdrologic balance. Discharge
structures  shall be designed using standard
enginecring procedures.

54512, Provide for stable
foundations during all phases of construction and
operation and be designed based on adequate and
accurate information on the foundation conditions,
For structures mecting the eriteria of paragraph
5.4b.10 of this subdivision. provide [oundation
invesligations and any necessary laboratony Lesting.

5.4.b.13. Prior 1o construction. all such
structures shall be certified to be in accordance with
design requircments of the Act. this rule. and other
design criteria established by the Dirgctor,

5.4.c. In addition to the requirements ol
subscction (b} of this scction, all embankment tvpe
sediment control or other water retention struciurcs
shall be designed. constructed and maintained to
meet the following safety standards:

3.4.¢c.]. Embankment tvpe scdiment
control and water retention structurcs shall be
designed with a combination ol principal and/or
emergency spillways that will salcly pass a tweniy-
five (23) vear. twenty-lour (24} hour precipitalion
cvent. The principal spillway requirements may be
waived if the emergency spillway is an open channef
constructed of noncrodable malerial. is capable ol

maintaining sustained (lows. and is designed to
salcly pass the peak discharge of a twenty-five (25)
year. twenty-lour {24} hour precipitation event;

5.4.c.2. All embankment tvpe sediment
control or water rctention structurcs shall be
properly stabilized and revegetaled upon completion
ol construction and regrading of the embankment
and surrounding areas:

343 In constructing the
cmbankment. the operator shall remove all organic
matier from the foundation. install cutofF trenches
where necessary to ensure stability, provide for
proper compaciion and ensurc against cxcessive
seitlement by excluding sod. roots. {rozen soil or
coal processing wastes [rom the embankment;

3.4.c4. Ilan inspection or examination
discloses that a potential hazard exists. the person
who inspecied or examined ihe embankment shall
promptly inform the Division of Environmental
Proteciion of the [indings and of the emcrgency
procedures formulated for public protection and
remedial action. [l adequate procedures cannot be
formulated or implemented. the Division of
Environmental Prolection  shall be  notified
immediately and then notily the appropriate
agencies thal other emergency procedures are
required to protect the public:

5.4.c.5. A sedimeni control or water
relention structure which is constructed in such a
manner that it: (1) Rises twenly-five (23) feet or
more above the natural bed of a stream or
watercourse as measured {rom the downstream toe
ol the embankment and which does or can impound
{ifteen (15) acre-fect or more of water: or, (2)
Rises six (6) feet or more above the natural bed of
a stream or watercourse as measured from the
downstream toe of the embankment and which does
or can impeund ffly (50} acre-feet or more of water,
is by definition a dam and is thereby subject to the
provisions of the West Virginia Dam Control Act
sct forth in W, Va. Code §22-14 cl seq.: and

5.4.c.6. Embankment type sediment
control or water relention structures which impound



water at an clevation of five fect (3" or moare above
the upstream toe of the structure and can have a
storage volume of twenty (20) acre-feet or more:
which impound water at an elevation of twenty feet
(20" or more above the upstream toc of the
structure; or which present a hazard to coal miners
as determined by an MSHA District Manager: shall
be designed. constructed. inspected. and abandoned
in accordance with Federal regulations set forth in
30 CFR 77.216. All design plans, and
specifications shall be made a part ol the permit
application. In addition io these requirements, the
following minimum standards shall be met:

5.4.c.0.A. An  approprialc
combination of principal and emergencey spilhvays
shall be provided 1o pass safelv the runofT resulting
from a onc hundred (100) vear. twenty-four (24)
hour precipitation cvenl. or a larger event as
specified by the Direclor;

5.4.c.6.B. The cmbankment shall
be designed. constructed. and mmintained with a
stati¢ safety lactor of ai least 1.5 or a specificd
higher safety factor as required 1o ensure lang-term
stability and a seismic faclor of safetv ol 1.2:

5.4.c.6.C. Appropriate barriers o
control seepage shall be installed along the conduits
that extend through the embankments: and

3.4.¢.6.D. The detailed design plan
shall include a stability analvsis which includes but
is not limited to strength parameters. pore pressurcs.
and long-term scepage conditions. The design plan
will also include a description ol cach engineering
design assumption and calculation.

5.4.d. Certification.

5.4.d.1. Prior to anv surlace mining
aclivities in the component drainage arca ol'a permit
controlled by a sedunent control structure, that
speeific structure shall be cerlified as 1o construction
in accordance with the plans. designs. and
specifications set forth in the preplan. or in
accordance with as-built plans. [f as-built plans are
submitted, the certification shall describe how and
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to what extent the construction deviates from the
proposed design. and shall explain how and certify

“that the structure will meet performance standards.

Such certification shall be submitted on forms
prescribed by the Director. Where sediment control
or other waler retention structures are constructed
in sequence with the advance of the mining
operation o allow for on-bench construction, such
svstems shall be constructed and certified in sections
of one thousand {1.000) lincar fcet or less as
measured from the active pit. This certification
shall include a map showing the exact location of
the scction being certified,

5.4.d2. Design and construction
certification ol non-cmbankment tvpe sediment
control structures may be performed by a registered
prolessional engineer or a licensed land surveyor,

5443, Design and construction
certilication of embankment tvpe sediment control
structurcs may be performed only by a registerad
professional engineer or licensed land surveyor
experienced in construction of ciubankmicnts.

3.4.d4. Design and construction
certification of coal refuse impoundments and
cmbankment type impoundments meeting or
exceeding the sive requirements or other criteria of
Federal MSHA regutations at 30 CFR 77.216 (a)
may be performed only by a registered prolessional
engincer experienced in the design and construction
of impoundments.

3.4.e. Inspections.

Inspection of impoundments,
including sediment control or other water retention
structares. shall be in accordance with the following:

S4del. A qualilied registered
professional engincer or other qualificd professional
speciafist. under the direction of the professional
engincer. shall inspect cach impoundment or
sediment control structure provided. that a ficensed
land survevor may inspect those impoundments or
sediment control or other water retention structures
which do not meet the size or other criteria of 30
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CFR 77.216(a) or W. Va. Code $22-14 ct seq.. and
which are not constructed of coal pracessing waste
or coal refuse. The professional engincer, licensed
land surveyor. or speceialist shall be experienced in
the construction ol impoundments and sediment
control structures.

5.4.e.2. Inspections shall be made
regularly but not less than quarterly during
construction, upon completion of conslruction. and
at least yearly until removal of the structure or
release of the performance bond.

54e3. The qualified regisiercd
professional engineer or licensed land survevor shall
promptly. after cach inspection. provide o the
Dircctor a certified report that the impoundment or
sediment control structure has been constructed and
maintained as designed and in accordance with the
approved preplan.  The report shall include
discussion of any appcarances of instability.
structural weakness or other hazardous conditions.
depth and elevaiion of any impounded walers,
existing storage capacily. any existing or required
monitoring procedurcs and instrumentation and any
other aspeets of the structure affecting stabiliny,

5.4.c.4. A copy ol the report shall be
retained at or near the mine sile.

3.4.f Examinations. Embankments subject
to Federal MSHA regulations at 30 CFR 77.216
niust be examined in accordance with 77.216-3 of
said regulations. Other cmbankments shall be
examined at least quarterly by a qualificd person
designated by the operator lor appearance of
structural weakness and other hazardous conditions.
Examination reports shall be retained lor review at
or near ithe operation.

5.4.g. Maintenance. Prior to Phasc | bond
release, all sediment control structures shalt be
cleancd out s0 as to meet design storage capacity in
all areas not revegetaied and stabilized.

5.4h Abandonment  Procedures.,
Abandonment and/or removal of sediment controf or
other water retention structures shall not occur until

two {2) vears afler the last augmented seeding nor
less than two (2) yvears before final bond release.
Minimum requirements for abandoning sediment
conirol or other water retention strictures prior to
full bond release are as follows:

34.h1. Unless othenvise approved in
the reclamation plan. dugout-type sediment control
or other water retention structures, diversion ditches,
and other non-impounding sediment control or other
water retention structures shall be removed and the
land upon which they are situated shall be regraded
and revegetated in accordance with the reclamation
plan.  Sediment control or other water retention
structures approved by the Director as permanent
structures are exempt [rom these requircments.

54502, Embankment type sediment
dams. embankment tyvpe excavated sediment dams
and crib and gabion dams. and all accumulated
scdiment behind the dam shall be removed from the
natural drainway. The natura! drainway shall be
rcturned as ncarly as practicable to its original
profile and cross scction with the channel sides and
bottom rock ripraped up to the top of the channels
banks. The riprap requircment mayv be waived
where the bottom and stdes of the channel consist of
bedrock.

5403 All arcas disturbed during
abandonment of a sediment control or other water
retention structures shall be secded and mulched
immediately to stabilize the arca,

5.4.h4. Waste material shall be spread
over an area within the permit boundarics in
accordance with the following specifications:

5.4.h4 A, Provisions shall be
made for the diversion or salc passage of surface
water concentrating on the land side of the waste
bank.

5.4h4.B. The waste shall be
placed so as nol 1o endanger the stability of the
stream bank and shall not exceed three feet (3Y) in
height above the natural ground surlace. except by
special design. Special designs shall be submisted




with the drainage plan. The [inished surlace shail
slopc away from the edge of the stream or drainway
insofar as feasible.

5.4h4.C. Surface ol waste shall
not be steeper than two (2) horizontal {0 one (1)
vertical. If the waste is spread to the cdge of the
stream bank, the stream side slope of the waste shall
be shaped to join the side slope of the streanm bank.

3.5. Permanent Impoundments.  Thosc
sediment control or other water retention structures
or impounding structurcs to be lefl in place alter
final bond release shall be considered permanent
and, if authorized by the Dircctor as parl of the
permit application or a revision to a permit, may be
left in accordance with Lhe following requirements:
provided. that a structure which is subject to the
requirements of either 30 CFR 77.216 or W. Va.
Code §22-14 cl scq.. may notl be retained as a
permanent impoundment. but shall be reclaimed:

3.53.a. A request to leave the structure will
be made on forms prescribed by the Dircetor and
submitted as a permit revision:

5.5.b. The request will contain a slalemen
as 1o the present conditions af the structure;

5.5.c. The request will contain a stalement
signed by the landowner requesting the permanent
structurcs be leflt for recreational or wildlife
propagation purposcs or for any benelicial uses to
the landowner;

5.5.d. The size and conliguration ol such
permanent structure will be adequate lor its intended
purposes:

5.53.e. The quality of water will be suitable
on a permanent basis for its inlended usc and. alter
reclamation. will meet applicable State and Federal
water quality standards. and discharges will mect
applicable effluent limitations and will nol degrade
the quality of receiving water below applicable State
and Federal water qualits standards:
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53.3.1. The water level will be sufficiently
stable and be capable of supporting the intended
usc: ‘

5.5.g. Final grading will provide for
adequate safety and access for proposed water
users:

53.5.h. The permanent structure will not
resull in the diminution of the quality and quantity
of water utilized by adjacent or surrounding
landowners for agricultural. industrial, recreational,
or domestic use: and

L))

5.5.. The permanent structure will be
suilable for the approved postmining land use.

§38-2-6. Blasting.

6.1, General Requircments. Each operator
shall comply with all applicable statc and federal
laws in the usc of explosives. A blaster certified by
the Division of Environmental Protection shall be
responsible [or all blasting operations including the
transportation. storage and usc of explosives within
the permit area in accordance with the blasting plan.

6.2, Blasting Plan, Each application for a
permit. where blasting is anticipated. shall include a
blasting plan. The blasting plan shall explain how
the applicant will comply with the blasting
requirements ol the Act, this rule. and (he terms and
conditions of the permit. This plan shall include, at
a minimum. information sctting forth the limitations
the operator will meet with regard to ground
vibration and airblasi. the basis for those
limilations. and the mcthods to be applied in
contrelling the adverse elfects of blasting
opcraiions.

6.3. Public Notice of Blasting Opcrations.

6.3.a. Atlcast len (10) davs. but-not more
than thirty (30) davs. prior 1o any blasting
operations which detonate (ive (3) pounds or more
of explosives at any given time. the operator shall
publish. a blasting schedule in a newspaper of
general circulation in the county of the proposed




permit area. Copies of the schedule shall be
distributed by certificd mail to local governments,
public utilities and cach resident within onc-half (14)
mile of the blasting site. Unlcss blasting will occur
on drainage structurcs and roads, such structures
will be exempt from the one-half () mile
notification arca. The operator shall republish and
redistribute the schedule at least every twelve (12)
months and revise and republish the schedule at
least ten (10) days. but not more than thirty 30)
days, prior to blasting whenever the arca covered by
the schedule changes or actual time periods for
blasting significantly differ from that sct forth in the
prior schedule. The schedule shall contain at a
minimum:

6.3.a.1. Name. address and telephone
number of the operator:

6.3.0.2. ldentilication of the specilic
arcas in which blasting wil} take place:
when

6.3.a3. Dates and  times

explosives are to be delonated:

6.3.2.4. Mcthods to be used to control
access to the blasting arca: and

G.3.2.5. Tvpes and patierns of audible
warning and all clear signals to be used belore and
alter blasting.

6.3.b. Surface blasting aclivitics incident to
underground coal mining are not subject to the
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requirements of subdivision 6.3.a of this subsection

so long as all local governments and residents or
owners ol dwellings or structures located within
one-hall” (%) mile of the blast site are notified in
wriling by the operator ol proposed times and

locations of the blasting operation. Such notice of

times that blasting is (o be conducted may be
announced weekly, but in no casc less than twenty-
four (24) hours beforc the blasting will oceur,

6.4, Blast Record.

6.4.a. A blasting log book formatted in a
manner prescribed by the Director shall be kept
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current daily and made available for inspection at
the site by the Dircetor and upon writlen request by
the public.

6.4.b. The blasting log shall be retained by
the operator for three (3) vears.

6.4.c. The blasting log shall, at a minimum,
contain the following information:

6.4.c.1. Name of permittee. operator or
other person conducting the blast:

G.4.c2. Location. date and time of

blast:

6.4.¢.3, Name. signature  and

certilication number ol blaster-in-charge:

G6.4.c Identification of nearest
structure not owned or leased by the operator and
direction and dislance. in feet. 1o such structure;

6.4.¢c.5. Weather conditions:;

6.4.¢.6. Type of material blasted;

0.4.¢c.7. Number of holes. burden and
spacing:

0.4.c.&. Diameicr and depth of holes;
6.4.¢.9. Types of explosives used:

6.4.c.10. Weight of explosives used

per hole:

6.4.c.il. Total weight ol explosives
used:

G.de 2. Maximum weight of
cxplosives  detonated  within  anv  eight  (8)

millisccond period:

G.4.c.13. Method of liring and type of
cireuit:

G4.c 14, Tvpe and length of stemming;,
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6.4.c.13. If mats or other protections
were used;

6.4.c.16. Type of delay detonator used
and delay periods used:

6.4.c.17. Scismograph records and air
blast records shall include but not be limited to:

6.4.c.17.A. Seismograph and air
blast reading, including cxact location, date. and
time of reading and its distance [rom the blast:

6.4.¢.17.B. Name of person and
firm taking the readings:

6.4.¢.17.C. Name of person and
firm analyzing the record. where analvsis s
necessary: and

6.4.c.17.D. Type of instrument.
sensitivity and calibration signal or certification of
annual calibration: ‘

0.4.c.18. Shot location:

6.4.c.19. Sketch of delay patiern 1o
include the entire blast pattern and all decks: and

6.4.¢.20. Reasons and conditions tor
unscheduled blasts.

6.5. Blasting Procedurcs.

6.5.a. Al blasting shall be conducted
during daytime hours. between sunrisc and sunset:
provided, that the Dircctor may specily more
restrictive time periods based on public requests or
other consideration. including the proximity lo
residential arcas. No blasting shall be conducted on
Sunday. Provided. however. the Dircetor may grant
approval of a request for Sunday blasting if the
operator demonstraics Lo the satisfaction of the
Director that the blasting is neecssary and there has
been an opportunity for a public hearing, Blasling
shall not be conducted at times dilferent from thosce
announced in the blasting schedule cxeept in
emergency situations where rain. lightning or other

atmospheric conditions. or operator or public safety
requires unscheduled detonations. Blasting shall be
conducted m such a way so as to prevent injury to
persons. damage to public or private property
outside the permit arca. adverse impacts on any
underground minc. and change in the course
channel. or availability of surface or groundwater
outside the permit arca.

6.5.b. Saflety precautions:

6.5.b.1. Three (3) minutes prior to
blasting. a warning signal audible to a range of one-
half (2) mile from the blast site will be given. This
preblast warning shall consisi of three (3) short
warning signals of five (3) seconds duration with
(tve (3) scconds between cach signal, One (1) long
waming signal of bwenty (20) seeonds duration shall
be the "all clear” signal. Each person in the permit
arca. and each person who resides or regularly
works within one-half () mile of the permit area
shall be notified of the meaning of thesc signals;

6.5.b.2. All approaches to the blast
area shall be guarded against unauthorized entry
prior to and immediately after blasting:

6.5.b.3. Al charged holes shall be
guarded and posted against unauthorized entry; and

6.5.b.4. The certified blaster shall be
accompanied by at least one other person at the time
of firing of the blast.

6.5.c. Airblas{ Limits:

6.5.c.[. Airblast shall not exceed the
maximum limits lisied below at the location of any
dwelling. public buildings. school. church, or
communily or institutional building outside the
permit areq,

Lewver [requency limit of
measuring maximum' level, m
svstemin [Tz {0 3 di3) db
O.1 Tl or fower =-11a1 response

134 peak,

2 [z or lower -- flat response 133 peak.




6 Hz or lower -- {lat response 129 peak.

C-weighted--slow response | 105 peak d3C.

! Only when approved by the Director

6.5.c.2.  If necessary to prevent
damage, the Dircctor may speeifly lower maximum
allowable airblast levels for use in the vicinity of a
specific blasting operation,

6.5.c.3. Monitoring. The operator
shall conduct periodic monitoring to  ensure
compliance with thc airblast standards. The
Director may require airblast measurement of any or
all blasts and may specify the locations at which
such measurements arc taken. The air blast
measuring systems used shall have an upper-end
flat-frequency response of at least 200 Hz.

6.5.d. Flvrock. including blasied material.
shall not be cast from the blasting site more than
half way to the ncarest dwelling or other occupicd
structure, beyond the arca of control specilied in
subdivision 6.5.c of this subscction. or in no casc
beyond the bounds of the permit area.

6.5.c. Access to the blast arca shall be
controlled against the entrance of livestock or
unauthorized personnel during blasting and for a
period thereafter until an authorized person has
reasonably determined:

6.53.¢.1. Thai no unusual circumstances
exist such as imminent slides or undectonated
charges, etc.; and

6.5.e.2. That access to and travel in or
through the area can be salcly resumed.

6.5.f. At the request of the Director. the
operator shall monitor air blast levels using an
instrument  with  an  upper-end  [at-frequency
response ol at feast 200 He.

6.5.g. Blast design.

6.5.g.1. An anticipated blast design
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shall be submitted if blasting operations will be
conclucted within:

6.5.¢ 1A 1000 feet of any
butlding used as a dwelling, public building, school,
church. or community or institutional building
outside the permit area: or

6.5.8.1.B. 300 feet of an active or
abandoned underground mine.

6.5.8.2. The blast design may be
presented as part of a permit application or at a
time. before the blast as approved by the Director.

6.5.g.3. The blast design shall contain
sketches of the drill patterns. delay periods, and
decking and shall indicate the tvpe and amount of
cxplosives to be used. critical dimensions. and the
localion and gencral deseription of structures,
including protected structures. to be protected, as
well as a discussion of design factors lo be used,
which protect the public-and meet the applicable
airblast. [lyrock. and ground-vibration standards.

6.5.¢4. The blast design shall be
prepared and signed by a certilied blaster.

6.5.2.5. The Dircclor may require
changes to the design submitled.

6.5.1. No blasting within five hundred (500)
feet of an underground mine not totally abandoned
shall be permitted except with the concurrence of
the Division of Environmental Protection, the
operater of the underground minc and MSHA. The
Dircetor may prohibit blasting on specific areas
where it is deemed necessanv for the protection of
public or private property or the general welfare and
salety of the publie.

¢.5.1. The operator may use the following
scaled distance formulas (o determine the allowable
maximum weight of explosives (Ibs) to be delonated
in anyv cight millisccond period withoul seismic
moniloring:

Formula Distance in Feet




from the Blasting Site
to the Nearest Protected

Structure
W= (D/50)* 0-300 feet
W = (D/53) 301 - 3.000 feet
W = (D/65)° 5.001 feet or greater

W = Weight of explosives in pounds
D = Distance to the nearest structure

6.5]. The scaled distance formulas need
not be used if a scismograph measurement at the
nearest protected structure is recorded and
maintained for every blast.  The peak particle
velocity in inches per second in anv one of the three
mutually perpendicular dircctions shall not exceed
the following values al any protected structure:

Distance 1o the
Nearest Protecled

Setsmograph Mcasurement

Structure
1.25 0-300 feet
1.0 301 - 5.000 leet
0.75 3.001 feot or greater

6.5.k. The Dircctor may require o
seismograph recording of anv or all blasts bascd on
the physical conditions of the site in order to prevent
injury to persons or damage 1o property.

6.5.1. The maximum allowable ground
vibration as provided in subdivisions 6.5.i and 6.5,
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of this subscction shall be reduced by the Director. .

if determined nceessany
protection,

to provide damage

6.5.m. The maximum airblast and ground-
vibration standards of subdivisions 6.5.c and 6.5
of this subsection shall not apply at the following
locations:

6.5.m.[. At structurcs owned by the
permitice and not leased to another person.
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6.3.m.2. At structurcs owned by the
permittee and leased to another person. if a written
waiver by the lessee is submitted to the Director
belore blasting.

6.6. Blasting Control for Other Structures.

6.6.a. Allother structures in the vicinity of
the blasting arca which arc not defined as protected
structurces at subsection 2.96 of this rule shall be
protected from damage by establishment of a
maximum allowable limit on ground vibration,
specified by the operator in the blasting plan and
approved by the Directar.

6.6.b. The plan submitted under this
subscetion shall not reduce the level of protection
for other structures otherwise provided for in this
rule.

6.7. Certified Blasting Personncl. Each person
responsible for blasting operations shall be certified,
Each certificd blaster shall have proof of
certification cither on his person or on file at the
permit arca during blastmg operations. Certifted
blasters shall be familiar with the blasting plan and
blasting related performance standards for the
operation al which they arc working.

6.8, Preblast Survey.

6.8.a. At least thirty (30) days prior to
beginning of blasting operations. the operator shall
inform in wriling all residents or owners of
manmade dwellings or structures located within one-
half (V&) mile of the permil arca on how to request a
preblast survey. Requirements for a preblasting
survey shall be the following:

6.8.a.1. Upon 2 wrillen request to the
Director by a resident or owner of a manmade
dhwelling or structure that is located within one-half
(4} milc of the permit arca. the operator shall
conduct a preblast survey of the dwelling or
structure and submit a report of the survey to the
Director, IT a structure is added to or renovated
subscquent to a preblast survey. a survey of such
additions and/or renovation shall be perlormed upon
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request ol the resident or owner,

6.8.2.2. The operator shall conduct the
preblast survey in such a manncr which will
determine the condition of the dwelling or struclure,
and to decument any preblasiing damage and to
document other physical factors that could
reasonably be affecied by the blasling. Asscssinents
of the preblasting condition of structures such as
pipes, cables, transmission lines, wells and water
systems shall be bascd on the exterior or ground
surface conditions and other readily available data.
Special attention shall be given to the preblasting
condition of wells and other water svstoms.

6.8.a3. A wrilien report ol the survey
shall be prepared and signed by the person or
persons approved by the Director who conducted the
survev, Copics of the report shall be provided Lo the
person requesting the survey and to the Dircetor.

G.8.a.4. Surveys requested more than
ten (10) dawvs before the planned intliation of
blasting shall bc completed before blasting
operations begin.

6.8.a5. Any person who requests a
survey who disagrees with the results of the survey
may submit a detailed description ol the specific
arcas of disagreement.

§38-2-7. Premining and Postmining Land Use.

7.1. General. In addition to the requirements off
section 10 of the Act. the {ollowing requirements (or
postmining land use shall be applicable:

7.1.a,  All arcas disturbed by surlace
mining operations shall be restored in a timeh
manner to conditions that arc capable of supporting
those land uses which they were capable of
supporting prior {0 any mining.

7.1.b. The premining uses ol land to which
the postmining land use is to be compared shall be
thosc uses which the land previously supported
where the land has not been previously' mined and
has been properly managed.

7.1.c. The appropriate postmining land use
for land thal has been previously nuned and not
rcclaimed shall be determined on the basis of the
land usc that existed prior to any mining. [f the land
cannot be reclaimed 1o the land usc that existed
prior Lo any mining. the appropriate postmining land
use shall be determined on the basis of the highest
and best usc that can be achicved and which is
compatible with surrounding undisturbed areas.

7.1.d. The postmining land use for land
that has received Improper management shall be
determined on the basis of the premining use of
surrounding lands that have received proper
management.

7.1.e. I[the premining usc of the fand was
changed within five (3) years of the beginning of
mining. the comparison of postmining use fo
premining use shall include a comparison with the
historic usc of the land as well as its use
immediately preceding mining.

7.1.0 . An application for a permit shall
contain a narrative description of land capability and
productivity which analvzes the premining land-use
description required in 22-3-10{a)2) of the Act.
Produetivity shall be determined by vield data or
cstimates [rom similar sites based on current data
from USDA or state agricultural universitics or state
agricultural agencics.

7.2. Land Usc Categorics. Land use is
catcgorized in the [ollowing groups:

7.2.a. Heavy Industn.  Manufacturing
lacilities. power plants. airports or similar [acilities;

7.2.b.  Light Industry and Commercial
Services. OfTice buildings. stores. parking facilities,
apartment  houses. motels. hotels or similar
facilities:

7.2.c. Public Services. Schools. hoespitals,
churches. librarics. water Lreatment facilities, solid
waste disposal facilitics. public parks and recreation
facilitics. major lransmission lines. major pipelines,
highways. underground and surface utilities and
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other servicing structures and appurtenances:

7.2.d. Residential. Single and multiple-
family housing (other than apartment houses) with
necessary support facilities. Support lacililics may
include commercia! scrvices incorporated in and
comprising less than five percent (5%) of the total
land area of housing capactty. associated open space
and minor vehicle parking and rcercation facilitics
supporting the housing:

7.2.c. Cropland. Land used primarily {or
the production of cultivated and close-growing crops
for harvest alone or in association with sod crops.
Land used for factlitics in support ol farming
opcrations arc included:

7.2.f. Rangeland. Includes rangelands and
forestlands which support a cover of herbaccous or
scrubby vegetation suitable for grazing or browsing
usc:

7.2.s. Havland or pasturc. Land uscd
primarily for the long-term production of adapted.
domesticated forage plants to be graved by liveslock
or cut and cured [or livestock feed:

7.2.h. Forestland. Land with al least a
twenty-five percent (239%) tree canopy or land at
least ten percent (10%) stocked by lorest trees ol
any sizc. including land formerly having had such
tree cover and that will be naturally or artificially
reforested:

7.2.i. Commcrcial Woodland.  Where
forest cover is managed (or commercial production
of timber products:

7.2.j. Impoundments of water. Land used
for storing water for benelicial uses such as stock
ponds. irrigation. fire protection. recreation or water

supply:

7.2k Fish and wildlife habital and
recreation fands.  Wetlands, fish and wildlile
habitat. and arcas managed primarily [or {ish and
wildlife or reereation: or
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7.2k1. Combined uses. Any
appropriatc combination of land uses where one
land use is designated as the primary land use and
one or more other land uses are designated as
secondary land uscs.

7.3.  Criteria for Approving Alternative
Postmining Use of Land.

7.3.a. Changing [rom one land use category
before mining to another calcgory afler mining
constitutes an alternative postmining land use. An
altemmative postmining land use may be approved by
the Dircetor after consultation with the landowner or
the land management ageney having jurisdiction
over state or federal fands if the following criteria
are met:

7.3.a.1. There is a reasonable
likelihood lor achicvement of the proposed use;

7.3.a.2. The vusc does not present any
actual or probable hazard 1o the public health or

safety or threat of water diminution or pollution; and

7.3.2.3. The proposed postmining use

is not:

73.03A Impractical  or
unrcasonable:

7.3.23.B. Inconsistent  with
applicable land use policies or plans:

7.3.a3.C. Going to involve

unrcasonable delavs in implementation: or
7.3.a3.D. In violation of any
applicable law.

7.3.b. A change in posimining land use
during mining shall be done in accordance with
subdivision 7.3.a of this subscction and in
accardance with subsection 3.28 of this rule.

§38-2-8. Fish and Wildlife Considerations.

8.1. Protection of Fish. Wildlife and Related
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Environmental Yalues.

8.1.a. The opecrator shall. to the extent
possible using the best technofogy currently
available, minimize disturbances and adverse
impacts on fish. wildlife. and rclated envirommental
values and shall achicve cnhancement of such
resources where practicable.

8.1.b. No surface mining activity shall be
conducted which is likely lo jeopardize the
continued existence of cndangered or threatened
specics or which arc likely to result in the
destruction or adverse modification of designated
critical habitats of such species in violation of the
Endangered Species Acl (16 U.S.C. 1331 ot seq.)
The operator shall promptly report to the Direclor
anv Stale or Federally hsted endangered or
threatened species within the permit arca of which
the operator becomes aware. Upon notification, the
Director shall consult with appropriate State and
Federal fish and wildlife agencies and. alter
consultation. shall identifi whether. and under what
conditions, the operator may proceed.

8.1.c. No surface mining activity shall be
conducted in a manner which would result in the
unlawful taking of a bald or golden cagle. 1ts nest, or
any of its eggs. The operator shall promptly report
to the Director any golden or bald cagle nest within
the permit area of which the operator bccomes
aware. Upon notification, the Dircetor shall consult
with the U. S. Fish and Wildlife Service and also.
where appropriate. the State fish and wildlife ageney
and. after consultation, shall identify: whether. and
under what conditions the operator may procced.

8.1.d.  Nothing in this chapter shall
authorize the taking of an endangercd or threatened

specics or a bald or golden cagle. its nest. or any of

its cggs in violation. of ithc Endangered Species Act
of 1973, as amended, 16 US.C. 15331 clscq.. or Lthe
Bald Eagle Protection Act. as amended. 16 U.S.C.
668 et seq.

8.1.e. Each operator shall. to the extent
possible using the best technology currently
available:
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8.1.e.l. Ensure that clectnc power lines
and other transmission facilities used for, or
incidental to, surface mining activities on the permit
area arc designed and constructed to minimize
clectrocution hazards to raptors. except where the
Dircetor determines that such requircments are
unnecessan

8.1.e.2. Locate and opcrate haul and
aceess roads so as to avoid or minimize impacts on
important fish and wildlife species or other species
protected by State or Federal law,

8.1.e3. Design fences, overland
conveyors. and other polential barriers to permit
passage for large mamimals. cxcept where the
Dircctor determines thal such requircments are
unnecessan: and

8.1.cd. Fence. cover. or use other
appropriate methods Lo exclude wikdlife (rom ponds
which contain hazardous concentrations of toxic-
[orming materials.

8.2. Habitat Development.

$.2.a The operator  shall  avoid
disturbances to. enhance where practicable. restore,
or replace. wetlands. and riparian vegetation along
rivers and streams and bordering ponds and lakes.
Surface mining activitics shall avoid disturbances
to. cnhance where practicable. or restore. habitats of
unusually high value (or fish and wildlife.

$.2.b. Where fish and wildlile habitat is to
be a postmining land usc. the plant species to be
used on reclaimed arcas shall be selected on the
basis of the lollowing criteria:

8.2.b.1. Their proven nutritional value
for fish or wildlife.

8.2.b.2. Their use as cover for fish or
wildlife.

8.2.b.3. Their ability to support and
enhance fish or wildlife habilat alier the release of
performance bonds. The selected plants shall be




grouped and distributed in a manner which
optimizes edge elfect. cover. and other benefils 1o
fish and wildlife.

8.2.c. Where cropland is 1o be the
postmining land usc, and where appropriate for
wildlife and crop-management praclices.  he
operator shall intersperse the ficlds witl trees,
hedges, or fence rows throughout the harvesied arca
to break up large blocks of monoculture and to
diversify habitat tvpes for birds and other animals,

8.2.d. Where restdential. public service. or
industrial uses are to be the postmining Iand use.
and where consistent with the approved postimining
land use. the operator shall intersperse reclaimed
lands with greenbelts utilizing specics of grass.
shrubs, and trees usclul as food and cover lor
wildhife.

3.2.c. Inorder to promote the enhancement
of food. shelier and habitat for wildlife. the practice
of creating a timber windrow is cncouraged.  All
unmarkelable timber may be used to create a
windrow within the permitied arca as approved by
the Director in the mining and reclamation plan.
The windrow shall be designed and approved as part
of a wildlie planting plan and authorized where the
postmining land usc includes wikdlife habital. In
planning and constructing the windrow:, carc shall be
taken not to impound water or block natural
drainwayvs. The windrow shall be placed in a
uniform and workmanlike paralicl line and located
so as to improve habital. food and shclter for
wildlife. Areas in and around the windrow shall be
seeded after construction with approved. native
plant specics to provide for crosion control and
wildlife enhancement. Construction ol the wildlife
timber windrow shall take place within the permil
arca and should be placed immediately below or
adjacent to the sediment control sysiem. maintaining
a sufficient distance to prevent mixing of spoil
material with the sclectively placed timber. The
placement of spoil material. debris. abandoned
equipment. rool balls and other undesirable malerial
in the windrow are prohibited.

§38-2-9. Revegetation.
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9.1. General Requirements.

9.1.a. Each surfacc mine operator shall
cstablish on all regraded arcas and all other
disturbed arcas a diverse. effective and permanent
vegetative cover of the same seasonal variety native
to the arca of disturbed land. or introduced species
that arc compatible with the approved postmining
land use.

9.1.b. The cstablished vegetative cover
shail be capable of stabilizing the soil from erosion.

9.1.c. The established vegetative cover
shall be capable of regencration and plant
succession.

9.1.d. Revegetation cfforts will be kept
concurrent with the mining operation as mining and
backfilling progresses and shall be carried out in a
manner that encourages a prompl vegetative cover
and rapid recovery of productivity levels compatible
with the approved postmining land use.

9.1.c. A temporary vegetative cover shall
be established as contemporancously as practicable
with backlilling and grading until a permanent
vegelatve cover can be established. At a minimum,
alemporany or permanent vegetative cover shall be
established by the end of the {irst growing scason
and a permanent vegetative cover shall be
established by the end of the second growing
scason.

0.2, Revegetation  Plan, A complete
revegelation plan shall be made a part of each
permit application. The revegetation plan shall be
developed in 2 manner which is compatible with the
following requirements:

9.2.a. Plant specics and sced mixtures that
will give a quick. permanent vegetalive cover and
enrich the soil will be given priority. Plant species
and sced mixtures shall be considered of the same
scasonal varicly when they consist of a mixture of
specics ol equal or superior utility as compared with
the seasonal utiliy  of naturallyv-occurring
vegelation, All revegetation mixiures must include
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at least one herbaccous legume specics.

9.2.b. Allspecics shall be compatible with
the plant and animal species of the region and the
approved post mining land use.

9.2.c. All species shall comply with State
and Federal seed, poisonous and noxious plant. and
introduced species. laws and rules and regulations.

9.2.d. II' both the premining and
postmining land uscs are cropland. planting of the
crops nonmally grown will meel the requirements off
subdivision 9.2.a of this subsection.

9.2.e. The revegetation plan shall contain
a statement asserting that rills and gullics which
form in arcas that have been regraded and topsotled
and which disrupt the approved postmining land
usc, interfere with the reestablishment ol the
vegelation cover. or cause or conlribule 1o 2
violation of applicable water quality standards will
be filled, regraded. stabilized. topsotled. and
resecded or replanted.

5.2.f. The revegelation plan shall speeify
that the operator will rapidly establish temporary
vegetation cover on disturbed and regraded arcas
around sediment control structures. haulage ways,
stockpiles, storage arcas. and other arcas where
excessive crosion is likely to occur.  Inimediate
seeding of approved annuals and biennials on such
arcas shall be considered as o means for achieving
temporary vegetative cover only.

92 g A planting plan shall be made a pant
of the rcvegetation plan and shall contain the
following:

9.2.8.1. A pradiction of the minesoil
character bascd on overburden anahvsis. soil
analvsis, and other available information:

0.2.2.2. The proposed treatment Lo
neutralize acidily:

9.2.8.3.
sced bed preparation:

The method of mechanical
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9.2.g4  The application rates and
analvsis of fertilization:

9.2.8.5.
types of muich:

The application rates and

9.2.8.6. The application rates and
species of perennial vegetation including herbaceous
and woody plants in accordance with the Handbook
or other appropriatc sources:

9.2.g.7, The arcas to be planted or
sceded to trees and shrubs:

9.2.g.8. The land use objective: and
9.2.¢.9. A maintenance schedule.

9.2.h. Allernative species of Lrees., shrubs,
grasses. legumes. or vines may be substituted for
native species if approved by the Direclor. Use of
substitute species mayv be approved on the basis of
the following:

9.2..1. The species are compatible
with the plant and animal specics of the region and
are necessary 1o and compatible with achicving the
approved postmining land use: and

9.2.h.2. The specics meet  the
requircinents of applicable State and Federal seed,
poisonous and noxious plant. or iniroduced species
taws and regulations.

9.2.1. The vegetation plan shatl contain a
plan for soil treatment and amendments which meet
the lollowing minimum standards:

9.21.1. 600 Ibs/ac of 10-20-10 or 10-
20-20 lertiliver,  Aliernative rales and [ertilizer
analvsis based on soil analvsis performed by a
qualificd soils laboratory may be substituted.

9.2.1.2. Lime shall be required “where
soil pH is less than 5.5. Lime rates shall be such
that a uniform soif pH of 6.0 will be achteved. An
alternatec maximum or minimum soil pH may be
approved based on the oplimum pH for the




revegetation species.

9.2.1.3. Mulch Specifications: Mulch
shall be used on all disturbed arcas. Approved
materials and minimum rates to be applied arc as
follows:

Material Rate/Acre

Straw or hay I 2-2 tons materials may be
anchored with asphalt
emulsion or other techniques
approved by the Director,

Wood Fiber or
Woad Cellulose 1.000 1bs,

Shredded Bark 50 cubic vards

Adhcsives or tackifiers may be used with wood
fiber or wood cellulose at the rates indicaled in the
following table:

Mintmum Rate/Acre for Woad Fiber
or Wood Cellulose

Material Rate/Acre
Genaqua 743 25 wallons S0 ihs.
Curasol AK or HA 23 gallons 300 ths,
Aecrospray 70 25 gallons 500 Ihs.
9.2). In implementing the revegelation

plan, the opcrator shall lake inlo consideration the
character of the mincsoil. Factors to be considered
arc the following:

9.2j.1. Fertility:

9.2.5.2. Stonincss:

9.2..3. Texture:,

9.2.j.4. Slecpness of slope:
9.2.5.5. Standard ield and laboratory
overburden analvsis: and
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9.2).6. Premining overburden analysis.

9.2k Minesoils which have a
demonstrated history of acidity or other chemical
paramecters which may limit vegetative success shall
be analvred by a qualified soils laboratory. The
results of such analvsis shall be made a part of the
final planting plan.

-
.

9,
Cover,

Standards for Evaluating Vegetative

9.3.a. The planting plan may be amended
or modified prior to implementation to reflect the
results of analyses of mine soils and to make minor
adjustments 1o application rales and species
composition. Any amendments or modifications
which refleet major changes in sceding or planting
rates and species compeosttion shall be submitted as
a perimit revision.

9.3.b. Final Planting Report. A final
planting plan report shall. be submilted to the
Director within sixty (60} davs after Phase 1 bond

reductions.  The report shall contain the actual
acrcage planied.  application  rates  of  soil

amendiments. seed and scedlings mixtures and rates.
Where tree plantings are a part of the revegetation
plan. the report may reflect only grasses and
legrmes with a subsequent and separate report to be
filed aficr the trec plantings arc completed during
the appropriate planting scason.

0.3.c. Time for Inspection. Prioe to the
recognized spring and fall planting scasons, the
operator shall review all arcas which were seeded
and/or planted during previous planting scasons.
The operator shall then cause those arcas deficient
in vegelative cover Lo he retreated (graded, seeded,
planted. mulched. limed. cte)) to establish the
required level ol vegelation sugeess,

9.3.d. Not less than two (2) vears following
the last date of augmented sceding. the Director
shall conduct a vegetative inspection to determine
that applicable standards lor vegclative success
have been met. In evaluating vegetative success, the
Dircclor shall use a statistically valid sampling
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technique with a ninety (90) percentl stalistical
conflidence interval from the Handbook., An
inspection report shall be filed for cach inspection
and when the standard is met. the Director shall
execute a Phase {1 bond release.

9.3.e.  Alfter five (3) growing scasons
following the last augmented sceding. planting.
fertilization, revegetation. or other work, the
operator may request a final mspection and [(inal
bond release. Upon receipt of such request. the
Dircctar shall conduct a final vegetative evaluation
using approved. statistically wvalid sampling
techniques. A final report shall be filed and if the
applicable standards have been met. the Dircctor
shall rclease the remainder of the bond. Ground
cover, production. or stocking shall be constdered
cqual to the approved suceess standard when they
are no! kess than 90 (ninety) pereent of the success
standard,

9.3.f. Where the post mining lan use
requires legumes and perennial grasses. the operator
shall achieve at least a nincty (90) percent ground
cover and a productivity level as set forth in the
Handbook during anv two vears of the responsibility
period except for the first vear. Substandard arcas
shall not exceed onc-fourth {1/4) acre in size nor
total more than ten (10) percent ol the arca sceded.
Exceptions to this standard may be authorized by
the Dircctor based on the following:

9.3.0.1. For arcas to be developed for
industrial or residential use less than two (2) vears
alter regrading is completed. the ground cover of
living plants shall not bc less than required to
control erosion,

9.3.f2. For arcas o be used lor
cropland. the suecess of crop production [rom the
mined area shall be equal to or greater than that of
the approved standard for the crop being grown over
last two (2} consccutive growing scasons ol the Nve
growing scason liability period. The applicable live
growing scason period of responsibility  for
revegetation shall commence at the date of inilial
planting of the erop being grown,
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9.3.g. On arcas to be developed for forest
land and/or wildlile usc. success of vegetation shall
be determined on the basis ol tree and shrub
survival and pround cover. Minimum standards for
woody plants shall be seventy percent (70%) ground
cover ol legumes and perennial grasses, and four
huadred fifly (450) trees (including velunteer tree
specics) andfor planied shrubs per acre for the
growing season of the last year of the responsibility
period.

Substandard arcas shall not exceed one-
lTourth {1/4) acre in size nor total more than twenty
percent (20%) of the area sceded or planted.
Provided, that where a wildlife planting plan has
been approved by a professional wildlife biologist
and proposes a slocking rate of less than four
hundred [ifty (430) trees or shrubs per acre the
standard for grasses and legumes shall meet those
standards contained in subdivision 9.3.0 of this
subscction. At the time of linal bond release, at
lcast cighty (80) percent of all trees and shrubs used
to determine revegetalion success must have been in
place for at jeast sixty (60) percent of the applicable
ninimum period ol responsibility. Trees and shrubs
counted in determining such success shall be healthy
and shall have been in place for not less than two (2)
SroWing scasons.

9.3.h. Foresl resource conservation
standards for commercial reforestation operations
are as {ollows:

9.3.h.1. The minimum stocking rate of
commercial tree specics shall be in accordance with
the approved forest management plan prepared by
a registered professional foresier. In no case may
the rate be less than four hundred (ifty (450) stems
per acre ol commercial tree species:

9.3.h.2. A request for bond release
shall be approved by the Director i the tree survival
is cqual to or greater than three hundred (300) trees
per acrc or the ratc specified in the forest
managemen! plan and there is scvenly pereent
{70%) herbaccous cover during the growing season
ol (he last vear of the responsibility period: and
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9.3h.3. At the time of [inal bond
release, at least eighty (8Q) pereent of all trees and
shrubs used to determine revegetation success must
have been in place for at least sixty (60) pereent of
the applicable minimum period ol responsibility.
Trees and shrubs counted in determining such
success shall be healthy and shall have been in place
for not less than Lwo (2) growing scasons.

§38-2-10. Prime Farmlands.
[{.1. [dentification of Prime Farmlands,

10.1.a.  Each permit application shall
include the results of a reconnaissance inspection to
determine whether or not all or part of the pcrmit
area 1s prime f(armland.  All or any part of a
propescd pernmit arca may be designated by the
Director as prime farmland on the basis of a
reconnaissance inspection. soi! surveys. and other
required information submitted as part o’ a permit
application. For the purposcs of this scetion. said
surveys shall mean surveys developed in accordance
with standards of the National Cooperative Soil
Survev which includes the procedures sct forth in
the U. S, Department of Agriculture Handbook 4306
{Soil Taxonomy) and 18 (Soil Survey).

{0 1.k, The requiramens lor said surveys
may be waived by the Director if the applicant can
demanstrale that a basis exsts for making a
negative determinaiion of prime farmland.

10.2.
Farmland.

Negative Determination of Prime

10.2.a. Land within the proposed permit
arca shall not be considered as prime farmland
where the applicant can demonstrale onc ar morc of
the following situations:

10.2.a.1. No land within the proposcd
permit boundaries have been historically used for
cropland.  For purposes of prime farmland
determinations.  historically used [for crepland
mecans:

10.2.a.1.A. Lands that have been
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used for cropland for any five {3) years or more out
of the ten (10) years immediately preceding the
acquisition. including purchase, lease, or option, of
the land for the purpose of conducting or allowing
through recsale. lease or option the conduct of
surface coal mining and reclamation operations;

10.2.2.1.B. Lands that the Director
delermines. on the basis of additional cropland
history of the surrounding lands and the lands under
consideration. that the permit area is clearly

- cropland but falls outside the specific five (5) years

in ten (10) eriterion. in which case the rules for
prime farmland may be applied to include more
years to cropland history only to increase the prime
farmland acreage to be preserved: or

10.2.2.1.C.  Lands that would
likely have been used as cropland for any [ive (5)
out of the [ast ten (10) vears. immediately preceding
such acquisition but for the same fact of ownership
or control of'the land uncelated to the productivity of
the land. :

100.2.a.2. The slope of all fand within
the permit arca is ten percent (109%) or greater;

10.2.2.3. Other actors exist, such as a
very rocky surlace. or the land is [requently flooded
during (he spring or lall scason morc olten than once
in two {2) vears. which clearly places all land within
the arca outside the purview of prime farmland: or

10.2.a4. A writlen determination
based on soil surveys and other scientific findings
made by a qualified person other than the applicant
that tand within the proposed mining area does not
meet the requirements for prime farmlands, The soil
survey shail be of the detail used by the U. S. Soil
Conservation Service [or operational conservation
planning and shall conlain at a minimum a
description of soil mapping units. pH. soil horizon
depths and soil densities.

10.3.
Farmland.

Plan (or Restoration of Prime

10.3.a. The applicant shall propose a
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plan for the mining and restoration of any prinmec
farmland within the proposed permit arca. This
plan shall be made a part of the permit application
and shall be the basis for determining the
technological capability of the applicant to restore
prime farmlands. The plan shall include:

[0.3.a.l. A soil surnvcy of the
original undisturbed soil profile showing the depth
and thickness of cach of the soil horivens that
collectively constitute the root zone. The soil survey
shall be of the dctail used by the U. S. Soil
Conservation Service for opcrational conscrvation
planning and shall contain. al a minimun. a
description of soil mapping units. pH. soil density.
and the depth and thickness ol each soil horizon:

10.3.2.2. The proposed (ypes of
equipment and mcthodology to be used for removal.
storage. and replacement of the soil in accordance
with subscetion 10.4 of this section:

10.3.a.3, The location of arcas 1o
be used for the scparate stockpiling of the soil
horizons and plans lor soil stabilization before
redistribution:

10.3.a.4. The usc of topscil substitutes
may be approved by the Dircctor on the basis of
scientific information provided by the applicant that
the substitute material is suitable for the praposed
postmining land usc. Such information shall be
made a part of the permit application:

10.3.2.5. Plans lor sceding and/or
planting the regraded arca and the consernvation
practices proposcd to conirol crosion and
sedimentation during the first twelve (12) months
after regrading is completed:

10.3.a.6. Scientific  data  [rom
comparable arcas that demonstratc Lhat the
applicant will achieve, within a reasonable period of
time, equivalent or higher levels ol vicld afler
mining as existed before mining: and

10.3.a.7, [nformation rezarding
productivity prior to mining. including the average

73

yield of food. fiber, forage or wood products
obtained under a high level of management.

10.4. Special Requircments.

10.4.a. For all proposed mining operations
on prime farmlands. the applicant shatl meet the
following special requirements:

10.4.a.1. All soil horizons to be used in
the reconstruction of the soil shall be removed and
stockpiled before drilling. blasting. or mining.
Where removal of soil horizons result in crosion that
may cause air and water pollution. the application
shall speci methods or treatment to control erosion
of exposed overburden.  The application shall
describe procedures 1o be used to:

1G.4.a.1.A. Remove separately the
entire A hoerizon or other suitable soil materials
which will be used to create a (inal soil having a
greater productive capacity than that which existed
prior to mining. Such operations will be carried out
in.a manner that prevents mixing or contamination
with other maierial before replacement:

|10.4.a.1.B. Remove separately the
B horizon of the natural soil or a combination of B
horizon and underlving C horizon or other suitable
soil material that will create a reconstructed root
zone of grealer productive capacity' than that which
exisied prior to mining. Such operations shall be
carricd out in a manner that prevents mixing or
contamination with other material: and

10.4.2.1.C. Remove scparately the
underlving € horizons or other strata, or a
combination of such horizons or other strata to be
used instead of the B horizon that arc of greater
thickness and that can be shown to be more
favorable for plant growth than the B horizon, and
that when replaced will create in the reconstructed
soil a {inal root zone of greater depth and quality to
that which existed in the natural soil.

10.4.b. 11 stockpiling of soil horizons is
nceessary, the A horizon and B horizon shall be
stored separately from each other. The stockpiles
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shall be sited within the permil arca al a suilable
location where they will not be disturbed or exposed
to excessive crosion by waler or wind belore the
stockpiled horizons can be redistributed on the
regraded surface. Stockpiles in place for more than
thirty (30) days shall be protected from crosion.

[0.4.c. Soil Replacement.

10.4.c.1. Soil  reconstruction
specifications established by the U. S, Sell
Conservation Service shall be based upon the
standards of the National Cooperative Secil Survey
and shall include. as a minimum. physical and
chentical characteristics of reconstructed soils and
soil deseriptions containing soil-horizon depths. soil
densitics, soif pH. and other specilications such that

constructed soils will have the capability ol

achicving levels of vield cqual to. or higher than.
those of nonmined prime farmland in the
swrrounding arca.

10.4.c.2. The minimum depth of soil
and substitule soil material Lo be reconstructled shall
be forty-eight (48) inches. or a kesser depth equal to
the depth to a subsurlace horizon in the natural soil
that inhibits or prevents rool penctration. or
greater depth if determined necessary to restore the
original soil productivity capacity. Soil hortzons
shall be considered as inhibiting or preventing root
penetration if their physical or chemical propertics
or water-supplyving capacitics causce them to restrict
or prevent penctration by roots of plants common o
the vicinity of the permit arca and il these properties
or capacities have little or no benelicial ellect on
soil productive capacity.

10.4.c.3. The operator shall replace
and regrade the soil horizons or other root-zone
material with proper compaction and unilorm depth.

10.4.c.d. The operator shall replace the
B horizon, C horizon. or other approved substitule
material o the thickness needed to meet the
requircments ol paragraph  10.4.c2 ol (his
subscetion.

10.4.¢.5. The operator shall replace the
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topsoil or other approved substitute materials as the
final surface soil faver. This surface soil layer shall
cqual or exceed the thickness of the original surface
soil laver. as determined by the soil survey.

10.4.d. Applv nutrients and soil
amendments as needed to establish quick vegetative
growth.

10.4.e. In those areas where the B or C
horizons were not removed but may have been
compacted or otherwise damaged during the mining
operation. the operator shall engage in deep tilling
or other appropriatc means to restore premining
capabilitics.

10.5. Revegelation. Each person who conducts
surface coal mining and reclamation operations on
prim¢ farmland shall meet the following
revegetation requirements during reclamation:

10.5.a. Following soil rcplacement, the
operator shall establish a vegetative cover of the
tvpe and in the manner set forth in the approved
permit, Sceding  and/or  planting  shall  be
accomplished during the next period for favorable
planting conditions. Suitable mulch and other soil
stabilizing practices shall be used on all arcas: and

10.5.b. Within the time period specified in
the permit. but not more than ten (10) vears after
completion of backlilling and rough grading, any
portion of the permit arca which is prime farmiand
must be used for crops. The crops may be grown in
rotation with hav or pasturc crops. The Director
mav approve the use of percnnial plants for hay
where this is a common long term usc of prime
farmland soils in the surrounding arca.

10.6. Revegetation and Restoration of Soil
Productivity.

10.6.2. Following prime farmland soil
replacement, the soil surlace shall be stabilizéd with
a vegetative cover or other means that effectively
conlrols soil loss by wind and waler crosion.

10.6.b. Prime [armland soil productivity




shall be restored in accordance with the following
provisions:

10.6.b.1. Measurcment  of  soil
productivity shall be initiated within ten ([0) years
after complction of soil replacement.

10.6.b.2. Soil productivity shall be
measured on a representative sample or on all of the
mined and reclaimed prime farmland arca using the
reference crop determined under paragraph 10.6.5.6
of this subdivision. A statistically valid sampling
technique at a ninety (90) percent or greater
statistical confidence level shall be used as sct forth
in the Handbook and in consultation with the U. S.
Soil Conservation Service. .

10.6.b.3. The measurcment period for
determining average annual erop production (vield)
shall be a minimum of three (3) crop vears prior to
releasc of the performance bond.

10.6.b.4. The level of management
applicd during the measurcment period shall be the
same as the level of management used on nonmined
prime farmiand in the surrounding arca.

10.6.b.5, Restoration ol soll
praductivity shall be considered achieved when the
average vicld during the measurcment period equals
or exceeds the average vield of the reference erop
established for the same period for nonmined soils
of the same or stmilar texture or slope phasc of the
soil series in the surrounding arca under equivalent
management practices.

10.6.5.6. The reference crop on which
restoration of soil productivity 15 proven shall be
selected from the crops most commonly: praduced
on the surrounding prime farmland. Where row
crops arc the dominant crops grown on primc
farmland in the area. the row crop requiring the
greatest rooting depth shall be chosen as one ol the
reference crops.

10.6.b.7. Reference crop yiclkds lor a
given crop season are to be determuned {ron:
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10.6.b.7.A. The current yield
rccords of representative local [arms in the
surrounding area. with concurrence by the U. S, Soil
Conscrvation Service: or

10.6.6.7.B. The average county
viclds recognized by the U. S. Department of
Agriculture. which have been adjusted by the U. S.
Soil Conscrvation Service for local vield variation
within the county that is associaled with differences
between nonmined prime farmiand soil and all other
soils that produce the reference crop.

10.6.b.8. Under either procedure in
paragraph 10.6.b.7 of this subdivision. the average
reference crop vield may be adjusted. with the
concurrence of the U. S. Soil Conscrvation Service,

for:

10.6.b.8.A.  Discase. pest. and
weather-induced scasonal variations: or

10.6.b.8.B. Dillerences in specific
management  practices  where  the  overall
management practices of the crops being compared
are equivalent,

§38-2-11. Insurance and Bonding.
11.1. Insurance.

11.1.a, The applicant shall provide liability
insuranec for each surface mining and reclamation
operation and maintain such insurance throughout
the life of the permit or any renewal thereof, and the
liability period necessary to complete all reclamation
operations. in the following minimum amounts for
cach surface mining and reclamation operation:

I1.1.a.1. For bodily injury $300,000
for cach occurrence and $300.000 aggregate.

I1.1.a.2. For property damage
$300.000 for ecach occurrence and $300,000
ageregate  with no  exclusions for  blasting,
landslides. or water loss.

i1.1.b. A statcment shall be affixed to each
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certificate of insurance affirming that the insurer
will promptly notify- the Director of any substantive
change in policy including canccliations.
termination, or failure to renew.

1l.1.c. Insurance coverage for blasting
damage may be lerminated prior to linal bond
release but not before blasting activitics have ceased
provided that the full amount of liability coverage
shall continue as required by the Act and this rule.

11.2. General Requirements For All Bonds.

t1.2.a. Prior to issuance of a permit and
prior 1o initiation of surface mining operations. the
operator shall provide a bond in accordance with
sections 11 and 12 of the Act and in accordance
with this scction,

11.2b.  All performance bonds shall
provide a mechanism for a bank or surely company
to give prompt notice to the Bircclor and the
permittee of any actien filed alleging the insolvency
or bankruptey of the surcly company. the bank, or
the permiitec; or alleging any violations which
would resull in suspension or revocalion ol the
surety's license or bank's charter 1o do business,

11.2.c. Upon incapacily ol the bark or
surety company by reason  of  bankrupley.
insolvency. or suspension or revocation ol a charter
or license. the permitice shall be deemed to be
without bond coverage and shall promptly notily- the
Director.

11.2.d. The Director shall issuc a notice ol
violation against any apcrator who is without bond
coverage. The notice of violation shall specify a
period of time to replace bond coverage nol to
exceed fifteen (15) days. During this period the
Director shall conduct weekly inspections to cnsure
continuing compliance with permil requirements,
this rule, and the Act. Such notice of violation. il
abated within the specified time period. shall not be
counted as a notice of violation for purposes ol civil
or criminal penalties determining a “pattern of
violations" and nced not be reported as a past
violation in subsequent permit applications. [I'such
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a notice of violation is not abated in accordance with
the specified time period. a cessation order shall be
issucd. ai which time the operator shall inttiate and
complete as contemporancously as possible total
reclamation of all disturbed areas.  Mining
operations shall not resume until the Director has
determined that an acceptable bond has been posted.

11.2.c. For bonds and permits which are to
be transferred. assigned or sold under the provisions
ol subscction 3.25 of this rule and which have
significant long-term environmental liabilities the
Director may require a showing that cither the bond
is sufficicnt 1o cover the lability or that the assignee
has the financial resaurces and capabilitv to assume
the liability,

11.3. Bond Instruments.

E1.3.a. Surcty bonds shall be subject to the

following conditions:

11.3.a.1. A surety bond shall be
exceuted by the operator and a corporate surety
licensed 1o do business in the State of West Virginia
and approved by the Dircctor.

11.3.2a.2.  Surcty bonds shall be
noncancclable during their term except that surety
bond coverage may be adjusted in accordance with
the provisions of subscclion 12.3 of this rule.

11.3.b. Collateral bonds will be negotiable
and guaranteed and subject o the following
conditions:

11.3.0b.1.
bond shall be:

The lorm of the collateral

11.3.b.1.A. Bonds of the United
States or its possessions:

11.3.b.1.B. Full faith and credit
general obligation bonds of the State of West
Virginia, or other states. and any county. district
municipality of the state of West Virginia or other
slales:




11.36.1.C. Certificate of deposit:
11.3.b.1.D. Cash:

11.3.b.1.E. Real property posied
as a collateral bond shall meet the following
conditions:

tL.3.b.1.E.1. The applicant
shall grant the Division of Environmental Protection
a first mortgage. first deed of trust, or perfected
first-lien sccurity interest in real property with a
right to scll or othenvise disposc of the property in
the event of forfeilure:

11.3.b.1.E2. In order for the
Director to evaluate the adequacy of the real
property offered to satisfv collateral requircments.
the applicant shall submit a schedule of the real
property which shall be mortgaged or pledged to
sccure the obligations under the indemnity
agreerment. The list shall include: (1) A description
of the property: (2) The lair market value as
determined by an independent appraisal conducted
by a certificd appraiser: and (3) Proof
possession and title Lo the real property: and

11.3.b.1.E.3. The property
may include land which is part of the permit arca:
however, land pledged as collateral for a bond under
this section shall not be disturbed under any permit
while it is serving as sccurity,

. 11.3.b.1.F. Whole lifc insurance
policies posted as a collateral bond shall mect the
following condilions:

11.3.b.1.F.1. The comporation.
partnership, or sole proprictorship applving lor the
permit shalt own the said policy:.

H13b.1.F.2. The Dhreclor
shall oblain possession of and keep in custody all
policies assigned by the applicant. until authorixed
for release or replacement:

11.3.6.1.F3. The Dircclor
shall. at a mimmum, value this collaleral at net cash
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surrender value so as to ensure that such policies,
less all penalties and administrative expenses
incurred at the time of redemption. shall equal or
exceed the amounls of the bond required to be
posted:

11.3.b.1.F4, The net cash
surrender value of the whole life insurance policy
shall not exceed $300.000.00:

[1.3.b..F.5. The Director
shall accept only whole life policies which are not
interest sensitive and have a guaraniced rate of
inicrost:

11.3.0.1.F.6. The Director
shall require that whole life policies be assigned to
ihe Division of Environmental Protection, i
writing. and rcflect this assignment upon the books
of the companyv issuing such policies and be
recorded by the applicant as required by the
Dircctor:

11,36, L.F.7. Upon and during
the assignment. such policics shall bear no liens,
loans or cncumbrances. and nonc shall become
cffective without Lhe prier wrilten consent of the
Director, with the cxception of allowing future
dividends disiributed to such policics to offset
annual premiums. so long as the net cash surrender
value meets or cxcecds the amounts ¢f the bond
required: and

11.3.b.1.F.8  The Director
shall only accept those policics issued by companies
licensed 1o conduct business in the Stale of West
Virginia. Furthermorc. such companics shall be
member insurers of the West Virginia Life and
Health Insurance Guaranty Association and have an
independent financial rating by A. M. Best
Company of A< (Superior). Aaa by Moody's
[nvestor Serviee. or the equivalent,

11.3.b.1.G. Letlers of credit shall be
subject to the following conditions:

[1.3.b.1.G.1. The letter may
only be issued by a bank organized or authorized to




do business in the State of Wesl Virginia:

11.3b.1.G.2. Letters of eredit
shall be irrevocable during their terms. The Director
may approve the use of letters of credit as security
in accordance with a schedule approved with the
permit.  Any bank issuing a fetter of eredit for the
purposes of this part shall notify the Dircctor in
wriling at least ninety (90) davs prior to the maturity
date of such letier of credit or the expiration of the
letter of credit agreement. Letters of credit utilized
as securities in arcas requiring continuous bond
coverage shall be forfeited and collecied by the
Office of Attorney General. if not replaced by other
suitable bond or letter of eredit at least thirty (30)
days before the expiration daie of the letter of credit
agreement,;

1£.3.b.1.G.3. The letter must
be pavable to the Division of Eavironmental
Proteetion in part or it full upon demand and reeeipt
from the Director of a notice of lorlziture;

11.3.b.1.G4. The Director
shall not accept a letter of eredit in excess of ten
percent (10%) of the bank's capital surplus account
as shown on a balance sheet eentified by a certified
public accountant:

11.3.b.1.G.5, The Dircctor
shall not accept letters of credit [rom a bank lor any
person. on all permits held by that person. in excess
of three times the compam's maximum single
obligation as provided by State faw:

11.3.b.1.G.6. The Dircclor
shall provide in the indenmity agreement that the
amount shall be confessed to judgment upon
forleiture; and

11.3.6.1.G.7. The bond shall
provide that:

11.3.b.1.G.7.(a) Thebank
will give prompt notice to the pemmitice and the
Director of any nolice received or action liled
alleging the insolveney or bankruptey of the bank. or
alleging any violations of regulatony requirements

38CSR2

78

which could result in suspension or revocation of the
bank's charter of license to do business:

11.3.b,1.G.7.(b) In the
event the bank becomes unable to fulfill its
obligations under the letter of credit for any reason,
notice shall be given immediately to the permittee
and the Dircctor: and

11.3.b.1.G.7.(c) Upon the
incapacity ol a bank by rcason of bankruptcy,
insolvency or suspension or revocation of its charter
or license, the permittee shall be deemed to be
without bond coverage in violation of section 11
and/or section 12 of the Act. The Director shall
issuc a notice of violation against any permittee who
is without bond coverage. The notice shall specify
a reasonable period (o replace bond coverage. not to
exceed ninelv (90) davs. During this period the
Director shall conduct weekly inspections to ensure
continuing  compliance  with  other  permit
requirements. the regulatory program and the Code
of West Virginia. Such nolice of vielation. if abated
within the period allowed. shall not be counted as a
notice of violation for purposes of determining a
"pattern of willful violations™ and nesd not be
reporied as a past violation in permil applications.
Il such a notice ol vielation is not abated in
accordance wilh the schedule. a cessation order shall
be issucd. at which time the operator shall begin and
complele. as contemporancously as possible. total
rcclamation of the arca.

11.3.6.1.G.7.(d) Persons with
an interest in letters of credit posted as a bond, and
who desirc notification of actions pursuant to the
bond. shall request the notification in writing to the
Director at the time coliateral is olfered.

11.3.b.2. The Dircctor shall obtain
possession ol and keep in custody all collateral
deposited by the applicant. until authorized for
release or replacement:

11.3.b.3. The Dircclor shall require
that certificates of deposit be assigned to the
Division of Environmental Protection. in writing,
and reflect this assignment upon the books of the
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bank issuing such certificates:

11.3.b.4. The Dircector shall not accept
an individual certificate lor a denomination in

excess of maximum insurable amount as determined
by FD.IC.:

11.3.b.5. The Dircctor shall require the
banks issuing these cerlificates to waive all rights of
setoff or liens which it has or might have against
those certificates:

11.3.5.6.  The Dircctor shall only
accept certificates ol deposit in a bank in this State:

11.3.b.7. Persons wilh an inlerest in
collateral posted as a bond. and who desire
notification of actions pursuant to the bond. shall
request the notification in writing o the Dircctor at
the time collateral is offered:

[1.3.b.8. The estimated bond value of
all collateral posted as bond assurance under this
paragraph shall be subject to a margin which is a
ratio of bond value to market vatue as determined by
the Director. This margin shall rellect legal and
liquidation fees. as well as velue depreciation.
marketability and luctuations which might aflect
the net cash available to the Director for performing
reclamation. The bond value of collateral may be
evaluated at any time, but shall be evaluated as part
of permit renewal and if nccessary the bond value
increased or decreased. In no case shall the markel
value be less than the required bond vatue: and

11.3b9. For thosc permils issucd
prior to January 1, 1993. which have collateral
bonds other than these specified in this paragraph.
such bond may remain in cffect unless they are
determined by the Director o be insuflicient or
otherwvise invalid.

[1.3.c. Escrow Bonding.

11.3.c.1. The Dircctor may authorize
the opcrator to supplement a bonding program
through the cstablishment of an cscrow account
deposiled in onc or more lederaily insured accounts
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pavable on demand only to the Dircctor or deposited
with the Director directly. Contributions to the
account may be based on acres aflected or tons of
coal produced or any other ratc approved by the
Director. In all cases, the total bond including the
escrow amouwnt. as determined by the Director in the
bonding schedule, shall not be less than the amount
required under Scetions 11 and 12 of the Act.

11.3.c.2. Escrow funds deposited in
federally insured accounts shall not exceed the
maximum insured amount under applicable Federal
insurance programs such as by F.D.LC.

11.3.c.3. Interest paid on an escrow
account shall be retained in the cserow account and
applicd to the bond value of the escrow account
unless the Director has approved that the interest be
paid to the operator. In order to quahily for interest
pavment. the operator shall request such action in
writing during the permit applicalion process.

[1.3.¢c4. Certificates of deposit may be
substiluted for cscrow accounts upon approval of
the Director.

[1.3.d. S¢ll-Bonding.

11.3.d.1. Delinitions. For the purposes
ol this subscction only:

11.3.d.1.A. Current assets means
cash or other asscts or resources which are
reasonably expected 1o be converted to cash or sold
or consumad within onc (1) vear or within the
normal operating cyvele of the business.

11.3.d.1.B.  Current liabilities
means obligations which arc reasonably expected to
be paid or liquidated within one (1) vear or within
the normal operating cvele of the business.

11.3d4.1.C. Fixed assets means
plants and equipment. but does not include land or
coal in place.

11.3.4.1.D.  Liabilities means
obligations to iransfer assels or provide services to



other entitics in the future as a result of past
transactions,

11.3.d.1.E. Net worth means total
assets minus total liabilities and is equivalent to
owners cquity.

11.3.d.1.F. Parent corporation
means corporation which owns or controls the
applicant.

11.3.d.1.G. Tangiblc net worth
means nct worth minus intangibles such as geodwill
and rights to patents or royallies.

11.3.d.2, The Dircctor may accepl a
sclf-bond from an applicant lor a permit if all ol the
following conditions arc mct by the applicant or its
parent corporation guarantor:

11.3.d.2.A.

The applicant
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designates a suitable agent to reccive service of

process in the state where the proposed surlace coal
mining operation is to be conducted.

11.3.d.2.B. The applicant has been
in continuous operation as a business entity for a
period of not less than five (3) vears. Continuous
operation shall mean that business was conducted
over a period of [ive (5) vears immediatch
preceding the time of application.

11.3.42.B.1. The Director
may allow a joint venture or syndicate with less than
five (3) years of continuous operation to qualily
under this requirement. if each member of the joint
venture or syndicatc has been in continuous
operation for at least {ive (3) yvcars imumediately
preceding the time of application.

[1.3.d.2.B.2. When
calculating the period of continuous operation. the
Dircctor may exclude past periods ol interruption Lo
the operation of the business entity that were beyond
the applicant's control and that do not affect the
applicant's likclihood of remaining in business
during the proposcd surface coal mining and
reclamation operations,

80

11.3.d.2.C. The applicant submits
financia! information in sulficicnt detail to shew that
the applicant meets onc ol the following criteria:

[1.3.d2.C.]. The applicant
has a current rating for its most recent bond
issuance of "A" -or higher as issued by either
Moody's Investor Service or Standard and Poor's
Corporation:

11.3.d.2.C.2. The applicant
has a tangible nct worth of at least ten (10) million
doliars. aratio of total liabilities 1o net worth of 2.5
times or less. and a ratio of current assets to current
liabilitics of 1.2 times or greater: or

11.3.d.2.C.3. The applicant's
fixed assets in the United Staie total at least twenty
(20) million dollars. and the applicant has a ratio of
total labilitics Lo net worth of 2.3 times or less, and
a ratio of current assets to current liabihitics of 1.2
iimes or grealer.

11.3.d.2.D. The applicant submits:

11.3.d.2.D.1. Financial
statements for the most recently completed fiscal
vear accompanicd by a report prepared by an
independent  certified  public  accountant  in
conformity with generally accepied accounting
principles and containing the accountant's audit
opinion or revicw opinion of the financial
statements with no adverse opinion:

11.3.d.2.D.2. Unaudited
financial statements [or completed quarters in the
current fiscal year: and

113.d2.D.3. Additional
unaudited information as requested by the Director.

11.3.d.3. The Dircctor may accept a
wrillen guarantee {or an applicant's scll-bond from
a parent corporation guarantor. il the guarantor
meets the conditions of subparagraphs 11.3.d.2.A
through 11.3.d.2.D of this paragraph as if it were
the applicant. Such a written guarantee shalt be
referred to as a "corporate guarantee”. The terms of




the corporate guarantce shall provide for {hc
following:

[1.3.d.3.A. Ifthe applicant fails to
complete the reclamation plan. the guarantor shall
do so or the guarantor shall be liable uader the
indemnity agrcement to provide funds o the
Director sufficient to complete the reclamation plan.
but not to exceed the bond amount.

11.3.d.3.B. The comorale
guarantee shall remain in foree unless the guarantor
sends notice of eancellation by certified mail 10 the
applicant and to the Director at least nincly {90)
days in advance of the canccliation date. and the
Director accepts the cancellation.

11.3.d.3.C. The canccllation may
be accepted by the Director if the applicant obtains
suitable replacement bond belore the cancellation
date or if the lands for which the self-bond. or
portion thereof, was accepted have nol been
disturbed.

11.3.d.4. For the Dircctor to aceept an
applicant's sclf-bond. (he total amount of Lhe
outstanding and proposcd scli-bonds of the
applicant for surface coal mming and rveclamation
operations shall not exceed twenty-live (23) percent
of the applicant's tangible net worth in the United
States. For the Direclor to accept a corporate
guarantee. the total amount of the parent corporation
guarantor's present and proposed sclf-bonds and
guaranteed self-bonds for surface coal mining and
reclamation operations shall not exceed twenty-five
(23) pereent of the guarantor's tangible net worth in
the United States.

11.3.d.5. If the Director accepts an
applicant's scl{-bond. an indemnity agreement shatl
be submitted subject 1o the following requirements:

[1.3.d35.A. The  indemnity
agreement shall be exccuted by all persons and
parties who are to be bound by it, including the
parent corporation guarantor. and shall bind cach
Jointly and severally.
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HL3.d5.B. The indemnity
agrecement shall be accompanied by an affidavit
certiling that the agreement is valid under all
applicable State and Federal laws.

11.3.d.5.C. Comporations applyving
for a scil-bond or parent corporations guaranteeing
a subsidiarv's scif-bond shall submit an indemnity
agreement signed by two (2) carporate officers who
arc authorized to bind the corporation. A copy of
such authorization shall be provided to the Director.
The guaranior shall provide a copy of the corporate
authorization demonstrating that the corporation
may guarantec the self-bond and execute the
indemnity agreement.

11.3.d.3.D. Il the applicant is a
partnership.  joint  venture or syvodicate, the
agreement shall bind each partner or party who has
a beneficial interest. directly or indirectly, in the
applicant.

11.3.d.5.E. Pursuant to the bond
forleiture provisions of subsection (b) of section 17
of the Act. the applicant or parent corporation
guarantor shall be required to complete the
approved reclamation pan lor the lands in default or
lo pay 1o the Direclor an amount necessary to
complete the approved reclamation plan. not to
exceed the bond amount. The indemnity agreement
when under (orfeiture shall operate as a judgment
against thosc parties liable under the indemnity
agrecment,

F1.3.d.6. The Director may require
scll-bonded applicants and parent guarantors to
submit an update of the information required under
subparagraph 11.3.d.2.A. through 11.3.d.2.D. of
this paragraph within nincty' (90) days after the
close ol each fiscal vear lollowing the issuance of
the sefl~bond or corporate guarantec.

11.3.d.7. II'at any time during the
period when a sell~bond is posted. the financial
conditions of the applicant or the parent corporation
guaranior change so that Llhe criteria under
subparagraph 11.3.d4.2.C of this paragraph are not
satisfied. the permitice shall notify the Director




immediately and shall within ninety (90) davs post
an altemnate form of bond in the same amount as the
self-bond.

11.3.e. Combined Surcty/Escrow Bonding,

[1.3.e.]1. The Dircctor may accept a
combined surety/escrow bonding schedule provided
that:

1.3.c.1.A. A surcty bond payvable
to the Director is posted in the amount determined
under Scctions 11 and 12 of the Act for reciamation
of cach successive increment: and

11.3.c.1.B. An inlercst-bearing
escrow account. pavable 1o the Director with a
predetermined deposit amount and {requency. is
established.

11.3.¢.2. Conditions of the combined
surety/escrow bonding method shall be as follows:

11.3.c.2.A. Surcty bond:

113.c.2.A 1. Thetermof the
surety bond shall be nol fess than two (2) years.

33CSR2

11.3.e.2.A2, The amoud of

the surety bond shall alwass be sufTicient 1o cover
the difference between the escrow balance and the
total reclamation cost.

11.3.¢2.A3. The surety bond
may be reduced in amount. bul the liabilily
remaining shall depend on the escrow-deposit rate

which shall be subject to the rcquirements of

subdivisions | 1.3.b and [ 1.3.¢c ol this subscetion.

11.3.c.2.A.4. The surcty bond
shall be noncancelable by the surety during the bond
term.

11.3e2.A5  Surety bond
coverage may be released by the Director without
applyving the bond-release criteria of the Act and
section 12 of this rule at anv time during the bond
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term. provided provisions of part 11.3.¢.2.B.5 of
this subparagraph are met or arc in accordance with
the provisions of bond replacement under subsection
12.1 of this rule.

11.3..2.A.6, The surety hond
is subject to the conditions of bond forfeiture
including noncompliance with the escrow-account
provisions of subparagraph 11.3.c2.B of this
paragraph.

[1.3..2.B. Escrow account:

11.3c.2.B.1. The lerms and
conditions of the escrow account shall be developed
Jointly by the operator. surcly and Director. For the
purposes of this scclion. the development of the
escrow account shall be based on a production basis
in an amount not less than that required to make the
escrow account equal to or greater than the bond
requirement within the term of the surety bond as
agreed on jointly by the operator. the surcty and the
Director. Deposits (o the escrow account by the
operator shall be made monthly and so reported to
the Dircctor. Failure to make deposits on schedule
shall be just cause for action by the Dircctor.

[1.3c2.B.2. A certified
cscrow-account balance statement shall be provided
quarlerly to the surcty and the Direclor.

11.3.¢2.B.3. Provisions of the
escrow account shall be in accordance with
subdivision t1.3.b of this subscctlion.

[1.3c2.84. The sscrow
account shall be subjeet to bond-forfeiture.

11.3e2.B5. The escrow
account balance shall equal the initial bond amount,
plus any adjustments required by subdivision t. of
this subpart. one hundred twenty (120) days prior to
surcly bond termination. unless the total bond
amount required has been previously reduced
through the bond-relcase procedures.

11.3.¢.3. Provisions of the Act and
scetion 12 of this rule may be applicd to both surety
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and cscrow bond coverage during the bond lerm.

11.3.e4. The surcly escrow
combination may be repeated sucecessively or
amended during the term by replacing the escrow
account with a surcty bond. and reestablishing the
escrow terms and deposit rate. subject to Dircetor
approval.

F.4. Incremental Bonding,

11.4.a. When the applicant clects to bond
in increments as specified in subsection (a). scetion
11, of the Act. the following conditions shall apply:

11.4.a.1. A performance bond in the
appropriate amount shall be filed with the Dircctor
for that mcrement of land within the permil arca
upon which the operator will initiate and conduct
surface mining and reclamation operations.  As
succeeding  increments of surfacc mining and
reclamation operations arc o be intiated and
conducted within the permit area. the operalor shall
prior to land disturbance file with the Dircctor and
receive approval of an additional bond or bands 1n
accordance with subsection 11.3 of this section:

[1.4.a.2. Once the operator has chosen
to proceed with bonding cither the entire permil arca
or with incremental bonding. he shall continue
bonding in that manner for the term of the permit.
The minimum amount of bond [umished shatl be ten
thousand dolars (§10.000):

11.4.a.3. A cumulative bond schedule
shall be submitted to the Director listing the arcas
covered by the initial bond and for the addition ol
other acrcage as it is affected.  Independent
increments  will be of sufficient sizc and
configurations so as Lo provide lor cificient and
contemporancous reclamation operations. The
amount of bond required to obiain a permit shall
include the full reclamation cost of the initial arca
being affected: and

11.4.2.4. When the applicant elects 1o
"increment” the amount of the performance bond
during the term of the permit. he shall indicate the
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initial and successive incremental disturbed areas on
the proposal map and shall specify the proportion of
the total bond amount which will be filed prior to
commencing operations on cach incremental area.
The scheduled amount of each performance bond
increment shall be fifed in the sequence approved in
the permit. and shall be filed with the Director at
least thirty (30} days prior to the commencement of
surface coal mining and reclamation operations in
the subject incremental arca.

1L.5. Open-Acre Limit Bonding. An applicant
for a permit may propose and the Dirgctor may, at
his discretion. approve the use of open-acre limit
bonding for surface extraction operations only.
Open-acre limit bonding is a mechanism whereby
the operator may bond a designated portion of the
tolal permit arca. This acreage and bond amount
constitutes the open-acre limit [or the subject
penmit. As nitial site development is completed,
and nitial mining and reclamalion progress across
the permitl arca. the Iimits of the open-acre limit for
which bond has been posted will be approached. At
this poinl. the operator will establish and the
Dircclor will verifv. that portion ol the open-acre
limit which has been backfilled. regraded, and
vegetated in  accordance with the approved
reclamation plan and the provisions of subsection
14.15 ol this rule. That portion of the acreage
which has been satisfactorily reclaimed will be
applicd to a new portion of the permit area which
lies in advance of mining. and a new open-acre limit
arca of the permit is established.  [n addition, the
applicant will post a [ixed rate general bond for the
entire permit arca and a lixed rale bond for
permanent and semi-permanent facilitics such as
haulroads and scdiment control systems.  The
general bond and the ancillary facility bond will
remain in place until rcleased in accordance with
subscction 12.2 of this rile.

11.5.a, Where the applicant clects to use an
open-acre limit bond during the term of the permit,
he shall first post a general bond in an amount
required by paragraph [1.5.a. 1. of this subdivision,
In addition. the applicant shall post the open-acre
limit bond. and/or ancillary facilities bond. at a rate

and amount required in paragraph 11.5.a.2, of this
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subdivision.

11.5.a.1. The gencral bond will be in
the amount of seven hundred fifly dollars ($750) per
acre for the entire permit arca. The bond will serve
as financial assurance that the revecyclation
requircments of scction 9 of this rule will be
comptlied with,

I1.5.2.2. The open-acre limit bond per
acre ratc will be determined pursuant to the
provisions of subsection 11.6 of this scction:
provided, That haulroads, sediment control systems
and other permanent or semi-permanent ancitlary
facilitics will also be bonded at a rate and amount of
one thousand dollars ($1.000) per aere for the lotal
proposed disturbed acreage of such ancillary
facilitics. The open acre amount will be derived by
multiplying the per-acre rate cstablished by
subsection 11.6 of this section. by the number of
acres proposed in the permit application as the open
acre [imit: provided. That the minimum amount of
open acre limit bond will be ten thousand dollars
($10.000).

1E.53.b. Where the applicant clects 1o use
open-acre limit bonding puirsuant to this subscction.
the permit application will contain a scparale
bonding section which will include:

11.5.b.1. An overlay outline map of
the permit proposal map which clearly and
accurately depicts:

I1.5b.1.A. The extent and
tocation of the initial open-acre limit:
11.5.b.1.B. The extent and

location of the remaining permit arca lor which no
initial bond is to be posted:

11.5b.1.C. The extent and
location of all permanent or semi-permancnt
ancillary facilities: and

11.5b.I.D. A legend which
identifies each arca and lists the respective acreage
and amount of bond.

[1.3.b.2. A description of the bonding
instruments 1o be used for the general bond, the
open-acre limit bond, and the ancillary Facilities
bond.

HL.3b3. A narrative description
consistent with the reclamation plan for the timing
and scquence of initial sitc  development,
progression ol land disturbance. and progression of
reclamation.

I1.5.c. Atthetime at which the operator or
the Director determines that the progress of mining
and reclamation is approaching the [ull disturbance
of the initial or succeeding open-acre limit, the
operator is required (o submit a request to advance
the open-acre limit into the undisturbed portions of
the permit area by an amount of acreage not to
exceed the acreage reclaimed within the existing
open-acre limil area. Such request will be made on
forms prescribed by the Dirccior and accompanied
by the lollowing:

LL.3.c.l. Anoverlay map of the same
tvpe and deseription required in paragraph 11.3.b.1.
ol this subdivision depicting the arca within the
existing open-acre limit on which rectamation is
completed. and the undisturbed area within the
permil boundary to which the reelaimed portion is to
be transflerred.

[1.5.c.2. A copy of the bond release
advertisement required by section 23 of the Act and
subscction [2.2 of this rule.

11.5.d. The request lor transfer of the
open-acre limit bond is subject Lo approval in
writing by the Director. Such approval may not be
granted until a review of the site is made by the
Director and the information in the transfer request
is verified.

11.5.c. At the time of completion of all
mining and reclamation on the permit arca, the
operator will apply for bond release in the same
manner as described in section 23 of the Act and
subscction 12.2 of this rule,
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I1.6. Site Specific Bonding.

11.6.a. Applicability. After the cfleclive
date of this subscction. the four major categerics ol
mining tdentified in subdivision 11.6.b of this
subsection shall be subject to the sile specifie
bonding requirements of section 12 of the Act and
this subsection. The site specilic bond amount for
a permit in anv of these categorics will be
determined based on criteria set forth in this
subsection. and as calculated from the lablcs sct
forih in subdivisions |1.6.c. 11.6.d. 11.0.c. and
F1.6.f of this subscction. Scparate permits lor
ancillary activitics, ic.. haulroads. load outs.
raifroad spurs and sidings, cte.. will post bond i the
amount preseribed in section 11 of the Act:
provided, That where such activities  are
incorporated into a permit application for onc of the
four major categorics, the site specific bond rate
provided for herein will apply: provided. however.
that the bond required shall in ne case be less than
one thousand dotlars ($1.000). nor more than five
thousand dollars ($5.000) per acre or [raction
thereof.

Where a permil application includes two or
more of the four major mining categorics, the
application will delincate the proposed disturbed
acres for each category and the site specific per acre
bond amount for each category will be calcufated in
accordance with the provisions ol this subscction as
i it were a scparate permit and the respective bond
amount shall be posted for each arca ol proposed
disturbance in that category,

Where active or inactive operalions arc in
cotmpliance with the provisions of subscction 14,15
of this rule and coal extraction opcrations are
completed. or nearly completed. or when the
operations are eligible for or have reccived Phasc |
bond release, the site specific bond criteria of this
subsection shall not apply.

After January 1. 1994, all existing permits
for surface mining operations in the lour major
categorics set forth in subdivision il.6.b of this
subsection shall be reviewed by the Director and a
determination made as to whether or not the surlace

mining opcrations are subject to the site specific
bonding criteria  set  forth hercin, The
determinations shall bec made in accordance with the
following:

Existing permits in the four major
categories described in subdivision L1.6.b of this
subsection shall be reviewed by the Director at the
time of rencwal or mid-term review. whichever
occurs first. and a determination made as to the
adcquacy of existing bond and shall not be renewed
by the Director until the appropriate amount of bond
has been posted. The existing bond may be
determined to be adequate only il all the following
crileria arc met:

11.6.a.1. Theoperation is aclive at the
timic of application for renewal or mid-term review,
whichever oceurs first.

[1.6.2.2. An approved mining and
reclamation plan which 1s in accordance with the
requirements of subsection 14,13 of this rule has
been made a part of the permil. or has been
submitled as a permit revision and is pending
approval.

11.6.a3. The operation is  in
compliance with the requirements of subsection
14.15 of this rule.

I1.6.a.4. The operation is not under a
cessation order or show cause order.

11.6.a.5, There are net delinquent civil
penalties associated with the permit.

Where the operation has an approved inactive
status. it shall be subject to the site spectfic bond
criteria of this subscction at the time of permit
rencwal or mid-term review, whichever occurs first,
and shall not be renewed by the Director until the
appropriate amount of bond has been posted.

11.6b. The four major categorics of
mining permits subjeel to the provisions of this
subscction arc surlace mines. underground mines,
coal refuse disposal sites. and coal preparation
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plants. The tables in subdivisions 11.6.c. 11.6.d.
11.6.e, and 11.6.f of this subscction display in
matrix form the major criteria which influence the
level of difficulty in achicving reclamation for the
specific mining permit category. These include but
are not limited to the following factors:

11.6.b.1. Cost factors which will be
encounterad in mine land reclamation of a forfcited
site;

11.6.b.2. The risk of bond forlsiture
incurred by the State:

11.6.b.3
performance: and

Opcrator's  history  of

[L.6.b4d. Environmental enhancement
potential which may mitigate reclamation cost.

These are shown on the "x* axts of the matrix.
Each of these criterin have been assigned a
numerical criteria value for calculating the site
specific per acre bond amount. The sum of the
criteria values do not excecd 3.000. which is the
maximum per acre dollar amount of the bond
provided for in the Act.

Under each major eriteria are listed two or more
sub-criteria.  These sub-criteria represent readiby
identifiable and quantifiable clements ol a permil
application.  Each sub-criteria is assigned a
numerical constant which when summed cquals the
numerical value of their respective crileria.

In order to determine the appropriate sitc
specific bond amount for a specific permit. cach
sub-criteria constant is multiplied by a conversion
factor which is displayved on the "v" axis of the
matrnix. The value of the conversion (aclors reflects
a quantifiable clement of the sub-criteria which
influences the level of consideration cach clement
must be given in determining reclamation costs or
risk. The sum of the converted constants will be the
total per acre bond amount for a specilic permit.

11.6.c. Surface Mines. Table 1 displays
the criteria, sub-critcria. and conversion faclors for
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the surface mincs category to be applicd as follows:

11.6.c.1. The criteria of excess spoil
disposal is assigned a maximum criteria value of
1000 subject to the following sub-criteria constants:

11.6.c.LA, The tvpe of excess
spoil disposal fill is assigned a sub-criteria constant
of 800 subject 1o the following conversion factors:

11.6.c.l.A 1. Excess spoil
disposal on cxisting solid benches created by
previous mining operations is assigned a conversion
factor of 0.2.

11.6.c.].A2. Excess spoil
disposal on natural slopes (side hill [ills) utilizing
controlled placement technology or in valleys where
controlled placement and chimney rock core
canstruclion is emploved. is assigned a conversion
lactor of 0.6.

11.6.c.1.A.3. Excess spoil
disposal in valleys where single lift durable rock
construction is emploved is assigned a conversion
factor of 1.0,

[L6c.l.B. Where one or more
excess spoil disposal fills are proposed. a sub-
criteria constant ol 200 is assigned subjeet to the
following conversion [actors: provided. That were
two or morc {ills of different types are involved, the
highest conversion factor will be applied for all fills.

11.6.c.1.B.I. Two or less fills
proposed in a single permit application is assigned
a conversion factor ol 0.2.

11.6.c.1.B.2. Twoto six fills
propasaed for a single permit application 1 assigned
a conversion [actor ol 0.5.

11.6.c.1.B.3. More than six
fills proposed on a single permit application is
assigned a conversion factor of 1.0.

[1.6.c.2. The mining plan contained in
the permit application is assigned a maximum
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criteria valuc of 1000 subjeet 10 the lollowing sub-
criterta constants:

11.6.c.2.A. The type ol surface
mining operation proposed in the mining plan is
assigned a sub-criteria constant of 300, subject (o
the following conversion factors:

11.6.c.2.A1. Where the
mining plan reflects that the mining opcration is
predominantly of the arca mining type (level or
gently rolling terrain), a conversion factor of 0.2 is
assigned;

11.6.c2.A3. Where  the
mining plan rcflects that the mining operation is
predominantly of the contour strip tvpe (on both
steep and non-steep slopes). a conversion factor of
0.6 is assigned: and

1.6.c.2 A5, Where  the
mining plan reflects that the mining operalion is on
stecp slopes and is predominantly of the
mountaintop removal tvpe (with or without a
variance from approximate original contour). a
conversion [actor of 1.0 is asstgned.

11.6.¢.2.B. A mining plan which
reflects that multiple coal scams ate (o be mined is
assigned a sub-criteria constant of 300 subjeet to (he
following conversion {actors. Splits of the same
coal seam will not be considered separalc scams
uniess the partings between the splits are on the
average greater than ten fect.

11.6.c2.B.1. Where  Lhe
mining plan reflects that no more than two scams of
coal are to be mined. a conversion factor of 0.2 is
assigned.

11.6.2.B.2. Where  the
mining plan reflects that two to four scams of coal
or splits of the same scam are proposed 1o be mined.
a conversion factor ol 0.6 is assigried.

[1.6.c.2.B.3. Where  the
mining plan reflects that more than lour coal scams
or splits of thc same scams arc proposed o be
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mined. a conversion factor ol 1.0 is assigned.

11.6.¢2.C. Where the mining plan
proposed that augering of the coal is proposed, a
sub-criteria constant ol 200 is assigned subject to
the following conversion factors:

H.6.e2.C L Where the
mining plan reflects that twenty-five percent or less
of the total lineal feet of coal outcrop for all seams
or of any single seam is to be augered. a conversion
factor of 0.2 is assigned:

11.6.2.C2. Where the
mining plan reflects that more than twenty-five
pereent of the (otal lincal feet of coal outcrop for all
scams or of any single scam is to be augered by
conventional screw-Lype augers. a conversion factor
of 0.6 is assigned: and

11.6.¢.2.C3. Where the
mining plan reflects that highwall mining is the
augering method of choice. a conversion factor of
1.0 is assigned.

11.6.c.3. The topographic. geologic,
and hvdrologic criteria associated with the proposed
permit application is assigned a maximum criteria
value of 800, subject to the following sub-criteria
conslanis:

I1.6.c.3.A. Where the pature of
the geology associated with the proposed permit
area requires overburden analvsis (acid/base
accounting) in accordance with paragraphs 3.23.£2
and 3.23.£.6 of this rule. a sub-criteria constant of
400 is assigned. subject to the following conversion
faclors:

11Lo.c3.A L. Where, from the
results of overburden analysis. a volume-weighted
acid base balance ealeulation shows that the
overburden on the proposed disturbed arca contains
a net excess caleium carbonate cquivalent of greater
than 20 tons per thousand tons of overburden, a
conversion lactor ol 0.2 is assigned:

i1.6.c3.A2 Where. {rom the




results of overburden analvsis. a volume-weighted
acid base balance calculation shows that the
overburden on the proposcd disturbed arca contains
a net excess calcium carbeonate cquivalent of [0 to
20 tons per thousand tons of overburden. a
conversion lactor of 0.6 is assigned: and

11.6.c.3.A.3. Where. from the
results of overburden analysis, a volume-weighted
acid base balance calculation shows that the
overburden on the proposed disturbed area contains
a net excess calcium carbonate cquivalent of less
than 10 tons per thousand tons of overburden or a
net calcium carbonate deficiency. a conversion
factor of 1.0 is assigned.

11.6.¢.3.B. The average steepness
of slopes on the proposed permil arca is assigned a
sub-criteria constant of 200 subject to the following
conversion factors:

11.6.3.B.1. Where the
average slope of the proposed permil arca is less
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than twenty percent (20%). a conversion [actor of

0.2 is assigned: provided. Thal oxcept for
downslope placcment of first cut material. where the
mining plan reflects arca mining or mountaintop
removal utilizing excess spoil disposal sites. a
conversion factor of 1.0 is assigned:

116382 Where the
average slope ol the proposcd permil arca is
between twenty (20) 1o forty (40) pereent. a
conversion {actor of 0.6 is assigned: provided. That
where the mining plan reflects arca mining or
mountaintop removal utilizing excess spoil disposal
sites, a conversion factor of 1.0 is assigned: and

11.6..3.B.3. Where  the
average slope of the proposed permit area is grealer
than forty percent (40%). a conversion factor of 1.0
is assigned.

[1.6.¢.3.C. The overburden tvpe.
based on percent of lotal valume ol overburden to
be removed from the coal scam(s). is assigned a
sub-criteria constant of 200. subject to the lollowing
conversion faciors:
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11.6.c.3.C. 1 Where the
overburden mass consists of less than fwenty
pereent (209} by volume sandstonc or other highly
abrasive spoil material. a conversion factor of 0.2 is
assigned:

11.63.C2. Where the
overburden mass consists of between twenty to sixty
pereent {20% - 60%) by volume sandstone or other
highly abrasive spoil material. a conversion factor of
{1.6 is assigned: and

11.6.c3.C3. Where the
overburden mass consists of greater than sixty
pereent (60%:) by volume sandstone or other highly
abrasive spoil material. a conversion (actor of 1.0 is
assigned.

11.6.c.4. The overall reclamation plan
contained in the proposed permit application (based
on size. sequence. and liming of the proposed
operation) is assigned a maximum criteria value of
1200 subject {o the following sub-crileria constants:

t1.6.c4.A.  The mining and
reclamation scquence reflected in the proposed
reclamation plan governing the expediency of
achicving cotttlemparancous reclamation ts assigned
a sub-criteria constanl of 600 subjecl to the
following conversion factors:

11.6.c4+AL Where the
proposcd reclamation plan contains specific time
and distance criteria  which clearly  identify
achievable mile posts to be reached during the life of
the operation. a conversion [actor of 0.2 is assigned:
provided. That mountaintop removal and multiple
scam contour mining operations utilizing single lift
durable rock excess spoil fills are assigned a
conversion factor ol 1.0:

[[.6c4A2  Where the
proposed reclamation plan contains specific time
and distance criteria in an incremental bond or open-
acre limil bond scenario without clearly identified
achicvable mile posts o be reached during the hife of
the operation. a conversion factor of 0.6 is assigned:
provided. Thal mountaintop removal and multiple




seam contour mining operations utilizing single kil
durable rock excess spoil disposal fills. are assigned
a conversion factor of 1.0: and

[1.6.c.4.A5. Where the
proposed reclamation plan contains timc and
distance criteria expressed as pereentages. or where
such criteria are vague, a conversion actor ol 1.0 is
assigned.

11.6c4.B. The size of the
proposed permit arca in acres disturbed is assigned
a sub-criteria constant of 400. subject to the
following conversion lactors:

11.6.c.4.B.1. Where the total
proposed disturbed arca is less than 200 acres. 2
conversion [actor of 0.2 1s assigned:

11.0.c.4.B.2. Where the total
proposed disturbed arca is 200 o 300 acres. a
conversion factor of 0.6 is assigned: and

1.6.c.4.B.3. Where the total
proposed disturbed area is greater than 300 acres. a
conversion factor of 1.0 is assigned.

11.6.c4.C. The wpe. size.
numbers. and configuration of carth-moving
equipment as specificd in the reclamation plan is
assigned a sub-criteria value of 200, subject 1o the
following conversion [actors:

11.6.c4.C.1. Where  the
cquipment spread(s) identified in the reclamation
plan consists only of trucks. loaders. and/or dozers.
and/or power shovels or draglines with bucket
capacity of less than 20 cubic vards. a conversion
factor of 0.2 is assigned:

11.6.c4.C2. Where the
cquipment spread(s) identificd in the reclamation
plan includes the use ol power shovels with a buckel
capacity of 20 cubic vards or greater. a conversion
factor of 0.6 is assigned: and

11.6.c.4.C3. Where  the
equipment spread(s) identified in (he reclamation
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plan includes the usc of one or more draglines with
a bucket capacily of 20 cubic vards or greater, a
conversion factor of 1.0 is assigned.

11.6.c.5. The historical performance of
the applicant in terms of level of performance of
mining and reclamation activities in accordance with
State law is assigned a maximum criteria value of
1000. subject to the following sub-eriteria
constants:

11.6.c.5.A. The violation history
in West Virginia of the applicant based on the
average number of cessation orders and/or notices
ol violations with a scriousness rating of greater
than 4 for all active permits held by the applicant. is
assigned a sub-criteria constant of 600, subject to
the [ollowing conversion [actors: provided. That the
violation history period includes the last full
calendar year prior 1o the datc an SMA is issued:
provided. however. That when the applicant has no
record of performance in the state. a conversion
lactor of 1.0 is assigned:

11.6.c.5.A 1 Where the
average of the number of notices of violation and
cessation orders per active permit is less than 3. a
conversion lactor of (0.2 is assigned:

I1.6.c.3.A.2, Where the
average ol the number of notices of violation and
cessation orders per aclive permit is 3 to 3, a
conversion factor of 0.6 is assigned: and

11.6c5A3, Where the

average of the number of notices of violations and
cessation orders per active permit is greater than 3,
a converston {actor of 1.0 is assigned.

11.6.c.3.B. The status of all active
permits held by the applicant in West Virginia based
on compliance with the law and this rule,. and
compliance with the permits' reclamation plan
during the public notice period. is assigned-a sub-
criteria constant of 400, subject to the following
conversion factors: provided. That when the
applicant holds no other permits in the state. a
conversion factor of 1.0 is assigned:




33CSR2

11.6..5.B.1. Where status ol
full compliance (no notices of violation issued) with
the law, this rule. and the reclamation plan. and one
hundred  percent  (100%)  contemporancous
reclamation exists during the public notice period
for the subject application, a conversion lactor of
0.2 is assigned:

[1.6.c.5.B.2. Where status of
compliance with the law and this rule (no negligence
on the part of the operator in abatement action on
notices of violation), and ninety percent (90%)
contemporaneous reclamation. a conversion faclor
of 0.6 is assigned: and '

11.6.c.5.B.3. A status of basic
compliance with the law and this rulc (negligence on
the part of the opcrator in abatement action for
notices of violation) and seventy percent (70%)
conlemporancous reclamation. a conversion {actor
of 1.0 is assigned.

11.6.c.6. Where the applicant has
demonstrated success in conducting mining and
reclamation operations in such a manner that
environmental resources have been extraordinarihy
enhanced. a bond reduction credit expressed as a
negative criteria value of -1800 is assigned.

H.6.c.6.A. Where the applicant
has successfully carried out remining opcrations. a
sub-criteria constant of -800 is assigned. subject to
the following conversion factors:

.6.c.6.A 1. Where the
remining  operation(s) have complied with the
reclamation plan, but did not result in the total
elimination ol highwalls. and did not result in an
improvement in water quality. the conversion actor
of 0.2 is assigned:

11.6.c6.A2 Where the
remining operation(s) have complied with (he
reclamation plan and have resulled in total
chmination of highwalls and/or improved water
quality. a conversion factor of 0.6 is assigned: and
[1.6.c.6.AS.

Where the
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remining operation(s) have complied with the
reclamation plan and have resulted in total highwall
elimination and water quality mcets efftuent limits
and water quality standards. a conversion factor of
1.0 is assigned.

11.6.¢.6.B. Where the applicant
has rcceived recognition for excellence in
reclamation through local and/or national awards,
from awards programs sanctioned by a regulatory
authority as defined in Public Law (93-87), a sub-
criteria constant of -600 is assigned, subject to the
following conversion factors:

[1.6.¢.6.B.1. Where the
applicant has reccived one local award but no
national awards. a conversion [actor of 0.2 is
assigned:

11.6.c.6.B2. Where the
applicant has reccived more than one local award
but no national awards. a conversion factor of 0.6 is
assigned: and

11.6.c.6.B.3. Where the
applicant has received both local and national
awards. a conversion factor of 1.0 is assigned.

11.6.c.6.C. Where the applicant
has demonstrated a  history of restoration,
development. or enhancement of wetlands in the
Statc. a sub-criteria constant of -400 is assigned,
subjeet to the following conversion lactors:

11.6.¢.6.C.1. Where the total
cumulative arca of wetlands restored. developed, or
improved is less than one acrc. a conversion [actor
ol 0.2 is assigned:

[1.6.c.6.C.2. Where the total
cumulative arca of wetlands restored. developed, or
cnhanced is between 1 and 3 acres. a conversion
factor of 0.6 is assighed: and

11.6..6.C.3. Where the total
cumulative arca of wetlands restored. developed, or
enhanced is greater than 5 acres. a conversion [actor
of 1.0 is assigned.
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11.6.d.  Underground Mines. Table 2
displays the criteria, sub-criteria. and conversion
factors for the category of underground mines to be
applied as follows:

11.6.d.1. The criteria of availability of
backfill material to be used to back[il the minc
face-up area and climinate highwalls. is assigned a
maximum criteria value of 1200. subject 1o the
following sub-¢riteria constants:

[1.6.d.1.A. The haulage distance
in miles from the portal area to the stockpiled or
othenwise available backfilling material (such as
borrow pits) is assigned a sub-criteria constant of
600, subject to the following conversion lactors:
provided. That for underground mines which
involve slopes or vertical shafts as main portals. a
conversion factor of 1.0 is assigned:

11.6.d.1.A.1. Where the
backfill material is less than one-lourth mile Irom
the portal arca. a conversion factor of (1.2 is
assigned:

11.6.d.1.A2. Where  the
backfill material is between one-fourth and one-half
mile from the portal area. a conversion faclor ol 0.6
is assigned: and

LLOd 1LAS, Where the
backfill material is over onc-hall mile lrom the
portal area. a conversion factor o 1.0 is assigned.

11.6.d.1.B.  The volume of
backfilling material, measured in cubic vards. which
must be transported from the storage or borrow area
to the face-up area in order to achieve reclamation.
is assigned a sub-criteria constant of 400, subject 1o
the following conversion factors: provided. That for
underground mines which involve slopes or vertical
shafts as main portals. a conversion factor ol 1.0 is
assigned;

11.6.d.1.B.1. Where  the
amount of matertal nceessary to backfill and reclaim
the face-up arca is less than onc hundred thousand
cubic yards, a conversion factor of 1.2 is assigned:
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[1.6.d.1.B.2. Where the
amount of material necessary to back(ill and reclaim
the face-up area is between one hundred and two
hundred fifty thousand cubic vards. a conversion
factor of 0.6 is assigned: and

[1.6.d.1.B3. Where the
amouni of material nceessary to back(ill and reclaim
the face-up arca is over two hundred fifly thousand
cubi¢ yards. a conversion factor of 1.0 is assigned.

I1.6.d1.C. The  topographic
location of the stockpiled or otherwise available
backfill material relative to the coal seam being
mined is assigned a sub-criteria constant of 200,
subject to the following conversion factors:
provided. That underground mincs which involve
slopes or vertical shafls as main portals, a
conversion factor of 1.0 15 assigned:

11.6.d.1.C.1. Where the
available backfill material is located above the coal
scam. a conversion factor of 0.2 is assigned:

11.6d.1.C.2. Where  the
avaitable backfill material is localed at the same
level as the coal seam being mined. a conversion
factor of 0.6 is assigned: and

11.6.d.1.C.3. Where the
availabic back (il material is located below the coal
scam being mined. a conversion lactor of 1.0 is
assigned.

11.6.d.2. The topographic. geologic,
and hydrologic (eatures of the proposed mine site
arc assigned a maximum criteria value of 1200,
subject to the folowing sub-criteria constants:

t.6d2A. The acid/base
accounting analysis ol the coal scam to be mined,
including four feet of material above and four feet of
material below the coal scam. is assigned a sub-
criteria constant of 600, subjeet 10 the following
conversion [actors:

11.6.d2A.1. Where, as
determined [rom the results of an acid/base balance

o
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calculation, the coal seam and associated strata have
a net excess calcium carbonate equivalent of areater
than twenty tons per thousand tons of material, a
conversion factor of 0.2 is assigned:

[1.6.d2.A2 Where.  as
determined from the results ol an acid/basc balance
calculation, the coal seam and associated strata have
a net excess calcium carbonate cquivalent of
between ten and twenty tons per thousand tons of
material. a conversion factor of (1.6 is assigned: and

11.6.d.2.A3. Where.  as
determined from the results of an acid/base balance
calculation, the coal scam and associated strata have
a nct exeess calcium carbonate cquivalent of less
than ten tons per thousand tons of material or a net
calcium carbonate deficiency . a conversion Mcior of
1.0 is assigned.

11.6.d.2.B. The average steepness
ol'slopes on the proposed permil area is assigned a
sub-~criteria constant ol 400, subject Lo the lollowing
conversion factors: provided. That for underground
mines which involve slopes or vertical shafts as
main portals, a conversion factor of 1.0 is assigned:

11.6.d.2.B.1. Where  the
average slope of the proposed permil arca is less
than twenty percent (20%). a conversion ctor of
0.2 is assigned:

11.6.d.2.8.2, Where the
average slope of the proposed permit arca is
betsveen twenty (20) to forly (40) percent. a
converston factor of 0.6 is assigned: and

[1.6.d.2.B.3. Where  the
average slope of the proposed permit arca is greater
than forty percent (40%). a conversion lactor of 1.0
15 assigned.

11.6.d.2.C. The type ol back(Hling
material which must be handled in order to backfill
and reclaim the face-up arca is assigned a sub-
criteria constant of 200. subject to the following
conversion factors:

116d2C. 1 Where  the
backfilling material consists of less than twenty
percent (20%) sandstone or other abrasive material,
a conversion factor of 0.2 is assigned; '

11.6.d.2.C.2. Where the
backfilling material consists of belween twenty and
sixty percent (20% and 60%) sandstone or other
abrasive material. a conversion factor of 0.6 is
assigned: and

11.6.42.C.3. Where the
backlilling material consists of greater than sixty
pereent (60%) sandstone or other abrasive maierial,
a conversion factor of 1.0 is assigned.

11.6.d.3. The overall reclamation plan
contained in the proposed permit application is
assigned a maximum criteria value of 1200, subject
to the lollowing sub-criteria constants:

11.6.d.3.A.  The size of the
proposed permit arca in acres disturbed is assigned
a sub-criteria value of 800, subject to the following
conversion factors:

11.6.d3.A.1, Where  the
proposed disturbed arca is less than three acres, a
conversion factor of 0.2 is assigned.:

11.6d.3.A2. Where the
proposed disturbed area is between three and ten
acres. a conversion factor of 0.6 is assigned: and

11.6.d.3.A3, Where the
proposed disturbed area is greater than ten acres, a
conversion [actor of 1.0 is assigncd.

11.6.d3.B.  The mining and
reclamation sequence expressed in terms ol the time
in vears to complele mining and reclamation is
assigned a sub-critcria constant of 400. subject to
the following conversion factors:

11.6.d3.B.1. Where the
proposed time required to complete mining and
reclamation is less than three vears. a conversion
factor of 0.2 is assigned:




11.6.d.3.B.2. Where  the
proposed time required to complete mining and
reclamation is between three and tlen years, a
conversion factor of (.6 Is assigned: and

11.6.d3.B.3. Where  the
proposed time required to complele mining and
reclamation is greater than ten years. a conversion
factor of 1.0 is assigned.

11.6.d.4. Coal preparation plants. coal
refuse disposal sites, and other associated ancillary
facilities which are proposed for construction as part
of the proposcd application for underground mines
is assigned a maximum criteria valuc ol 80¢.

[1.6.d4.A. A coal preparation
plant is assigned a sub-criterin constant of 400,
subject Lo the following conversion faclors:

11.6.d4.A L Where the
facility has a maximum capacity of processing lcss
than 200 tons of raw coal per hour. 2 conversion
factor of 0.2 15 assigned:

11.6.d4.A.2, Where  the
facility has & maximum capacity of processing
between 200 and 300 tons of raw coal per hour. a
conversion factor of 0.6 is assigned: and

t1.6.d4A3 Where the
facility has a maximum capacity ol processing
greater than 500 tons of raw coal per hour. a
conversion factor of 1.0 is assigned.

11.6.d4.B. Thesizeinacresofa
- proposcd coal refuse disposal sile is assigned a sub-
criteria constant of 400. subject to the following
conversion factors:

11.6.d.4.B.1. Where the size
of the proposed coal refuse disposal site is five acres
or less. a conversion (actor of (1.2 is assigned:

11.6.d.4.8.2. Where the sive
of the coal refuse disposal site is between five and
ten acres. a conversion factor of 0.6 is assigned: and
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11.6.d.4.B.3. Where the size
ol the proposcd coal refuse disposal site is greater
than ten acres. a conversion [actor of 1.0 is
assigned.

| 1.6.d.5. The historical performance of
the applicant in terms of level of performance of
mining and reclamation activities in accordance with
state law is assigned a maximum crileria value of
600, subject to the following sub-criteria constants:

[1.6.d.5. A, The violation history
in West Virginia of the applicant based on the
average number of cessation orders and/or notices
of violation with a seriousness rating of greater than
4. and any cessation order for all active permits, is
assigned sub-criterin constant of 400, subject to the
following conversion f[actors; provided. That the
violation hislonv period includes the last full
calendar vear prior to the dale an SMA is issued;
provided. however. That when the applicant has no
record of performance in the stale. a conversion
factor of 1.0 is assigned:

[1.6.d5A 1. Where the
average number ol notices of violation and cessation
orders per active permit is less than 3. a conversion
Iactor of 0.2 is assigned:

11.6d5.A2.  Where the
average number of notices ol violation and cessation
orders per active permit is between 3 and 3, a
conversion factor of 0.6 is assigned: and

11.6.d.5.A3 Where the
average number of notices of violation and cessation
orders per active permit is greater than 3. a
conversion faclor of 1.0 is assigned.

11.6.d.3.B. The status of all active
permits held by the applicant in West Virginia,
based on compliance with the law and this rule and
compliance with the permits reclamation plan during
the public notice period for the subject proposed
application is assigned a sub-criteria constant of
200, subject to the (ollowing conversion Factors;
provided. That where the applicant holds no other
permils in the state a conversion factor of 1.0 is




assigned:

[1.6.d.5.B.1. Where a status
of full compliance (no notices of violation are
issued) with the law. this rule. and the reclamation
plan. and one hundred percent  (100%)
contemporancous reclamation exists, a conversion
factor of 0.2 is assigned:

11.6.d.5.B.2, Where a slalus
of compliance with the law and this rule (no
negligence on the part of the operator in abatement
action on outstanding notices of violation) and
nincty percent (90%) contemporancous reclamation
exists, a conversion factor of 0.6 is assigned: and

11.6.d.5.B.3. Wherc a slatus
of basic compliance exists with the law and this
rule, (negligence on the part of the operalor in
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abatement action for outstanding nolices ol

violation} and  scveaty  percent  (70%)
contemporanccus reclamation cxists. a conversion
factor of 1.0 15 assigned.

11.6.d.6. Where the applicant has
demonstrated success in conducting mining and
reclamation operations in such a manner thay
environmental resources have been extraordinarily
enhanced. a bond reduction credit. expressed as a
negative criteria value. of - 1000 15 assigned. subject
to the following sub-criteria constants:

11.6.d.6.A. Gratuitous reclamation
or restoration of abandoned coal mining arcas by the
applicant, as parl of a surface or underground
mining operation under permit by the applicant is
assigned a sub-criterta constant of -600, subject to
the following conversion factors:

l[1.6.d6.AT Where  the
cumulative area of gratuitous reclamation is less
than one acre. a conversion factor of 0.2 is assigned:

[L.6.da.AZ Wihere  the
cumulative arca of graluilous reclamation is belween
one and five acres. a conversion factor of 0.0 is
assigned: and
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11.6.d.6.A3. Where the
cumulative arca of gratuitous reclamation is greater
than five acres. a conversion facter of L0 is
assigned.

11.6.d.6.B. Where the applicant
has received recognition for eoxcellence in
rcclamation through local and/or national awards
from awards programs sanctioned by any regulatory
authority as defined in Public Law 95-87. a sub-
crileria constant of -400 is assigned. subject to the
following conversion lactors:

11.6.d.6.B.1. Where the
applicant has received onc local award. but no
national awards. a conversion factor of 0.2 is
assigned:

11.6.d.6.B.2. Where the
applicant has received more than onc local award,
but no national awards. o conversion lactor of 0.6 1s
assigned: and

L1.6.d.6.B.5. Where the
applicant has reccived both local and national
awards. a conversion [actor of 1.0 is assigned.

11.6.4.6.C. Where the applicant
has  demonstraled a  history ol  restoration,
development. or enhancement of wetlands. a sub-
criteria constant of -200 is assigned. subject to the
following consersion factors;

11.6.d.6.C.1. Where the
cumulative arca of wetlands which have been
resiored. developed. or enhanced is fess than one
acre, o conversion factor of 0.2 is assigned:

11.6.d6.C.2. Where the
cumulative arca of wellands which have been
restored. developed. or enhaneed is between one and
five acres. a conversion factor of 0.6 is assigned;
and

11.6.d.6.C3. Where the
cumudative arca ol wetlands which have becn
restored. developed. or enhanced is greater than five
acres. a conversion [actor ol 1.0 1s assigned.
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11.6.c. Coal Preparation Plants. Table 3
displays the criteria, sub-criteria, and conversion
factors for the category of coal preparation plants
(which excludes coal-loading facilitics) to be
applied as follows:

11.6.e.1. The criteria of sive is
assigned a maximum criteria value of 1600, subject
to the following sub-criteria constants:

I1.6.e.1.A. The capacity of the
specific plant in tons per hour of coal which the
plant is designed to process is assigned a sub-
criteria constant of 1000. subject to the following
conversion [actors:

11.6.c.1.A. 1. Where the coal
processing plant is desiened to process less than
200 tons of raw coal per hour. a converston factor of
0.2 is assigned:

t1.6.c.1.A.2, Where the coal
processing plant is designed to process between 200
and 750 tons of raw coal per hour, a conversion
factor o 0.6 1s assigned: and

P.6.e LLA3Z, Where the coal
preparation plant is designed o process over 75()
tons of raw coal per hour. a conversion lhctor of 1.0
is assigned.

11.6.c.1.B. The cumulative storage
capacity of all proposed or cxisting coal storage
silos is assigned a sub-criteria constant of 400,
subject to the following conversion faclors:

thoe 1B 1. Where the silos
are designed 1o store less than 2,500 tons of coal. a
converston faclor of 0.2 is assigned:

11.6.e.1.B.2. Where the silos
are designed to store between 2 300 and 5.000 tons
of coal, a conversion lactor of (.6 is assigned: and

11.6.c.1.B.3. Where  the
proposed or exisiing silos are designed (o store more
than 5,000 tons of coal. a conversion laclor ol 1.0 is
assigned.

11.6..1.C. The size in acres of the
coal stockpile loading and operating area of the
lactlity is assigned a sub-criteria constant of 200,
subject to the following conversion factors:

11.6.2.1.C. 1. Where the coal
stockpile and operating arca of the facility is less
than five acres. a conversion factor of 0.2 is
assigned:

11.6.e.1.C.2. Where the coal
stockpile and operating arca of the facility is
between five acres and ten acres. a conversion factor
of (.6 is assigned: and '

Fo.e . C3. Where the coal
stockpile and operating arca of the facility is greater
than ten acres. a conversion faclor of 1.0 is
assigned.

F1.6.e.2. The proposed construction of
a coal refuse disposal site in conjunction with a coal
preparation plant. or the use of an existing coal
refuse disposal site is assigned a maximum criteria
value of 1000, subject to the following sub-criteria
constants:

F1.6.c.2.A. The capacily of a coal
refuse disposal site to impound water or slurry is
assigned a sub-criteria conslant of 800, subject to
the foHowing conversion factors:

11.6e.2.A1. Where the
impounding capacity of the coal refuse disposal site
is less than twenty acro/feet. a conversion factor of
0.2 is assigned:

f1.0e2 A2 Where the
impouncding capacity ol the coal reluse disposal site
is between twenty and (ifly acre/fect. a conversion
(actor of 0.6 is assigned: and

Fl.6.c.2.A5. Where the
impounding capacity of the coal refuse-disposal
facility is greater than fifty acre/fect. a conversion
factor ol 1.0 15 assigned.

[1.6..2.B. A non-impounding




coal refuse disposal sitc is assigned a sub-criteria
constant of 200 basced on its sivc in acres and
subject to the lollowing conversion factors:

11.6.2.B.1. Where a non-
impounding coal refuse disposal site is less than ten
acres in size, a conversion lactor of 0.2 is assigned;

11.6.e.2.B.2. Where a non-
impounding coal refuse disposal site is between ten
and twenty acres. a conversion {actor of 0.6 is
assigned; and

11.6..2.B.3. Where a non-
impounding coal refuse disposal site is greater than
twenty acres in size. a conversion factor of 1.0 is
assigned.

11.6.e.3, The reclamalion plan for the
coal preparation plant is assigned a maximum
criteria value of 1200, subject to the following
criteria constants:

L1.6.c.3A. The total disturbed
arca upon which ihe coal preparation plant and all
ancillary facilitics included in the permit is located

and opcrated is assigned a sub-criteria constanl of

800. subject to the following conversion factors:

11.6.c3. A1, Where the
total disturbed area is less than twenty acres. a
conversion factor of 0.2 is assigned:

11.6.¢.3.A.2 Where the
total disturbed area is between twenty and {ifty
acres. a conversion factor of 0.6 is asstgned: and

11.6..3. A3, Where the
total disturbed arca is greater than [illy acres. a
conversion {actor of 1.0 is assigned.

1.6.¢.3.B. Forthe length of time
in which the coal preparation plant is projecled to be
in operation a sub-criferia conslant ol 400 s
assigned. subject to the following conversion
factors:

11.6.23.B.1. Where the fength
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of duration for the plant is less than five years, a
conversion factor of 0.2 is assigned:

t1.6.c.3.B.2. Where the length
of duration of the plant is between five and ten
years, a conversion lactor of 0.6 is assigned; and

[1.6.e.3.B.3. Where the length
of duration of the plant is greater than ten vears, a
conversion factor of 1.0 is assigned,

[1.6.c.4. The history of performance of
the applicant in terms of level of performance of
mining and reclamation activities in accordance with
Statc law is assigned a maximum criteria value of
1200. subject o the following sub-criteria
constants:

11.6.2.4.A. The viclalion history
in West Virginia of the applicant based on the
average number ol cessation orders and/or notices
ol violations with a scriousncss rating of greater
than 4. and anyv cessation orders for all active
permits is assigned a sub-critcria constant of 800
subject 1o the (ollowing conversion {actors:
provided. That the violation history period includes
only the last full calendar vear prior to the date an
SMA is issucd: provided. however. That where the
applicant has no record of performance in the state,
a conversion factor of 1.0 1s assigned:

11.6e-LAL When the
average number of notices of violation and cessation
orders per active permit is less than 3. a conversion
factor of 0.2 is assigned: '

[HGed AL When  the
average number of notices of violation and cessation
orders per active permil is between three and five, a
conversion factor of 0.6 is assigned: and

11.6.e4.A3. When the
average number of notices of violation and cessation
orders per active permit of greater than five, a
conversion lactor of 1.0 is assigned.

P.6.04.B. The status of all active
permits held by the applicant in West Virginia based




on compliance with the law and this rule and
compliance with the reclamation plan for these
permits during the terms of the public notice for the
proposed application is assigned a sub-criteria
constant of 400, subject Lo the following conversion
faclors; provided, That when the applicant holds no
permits in the state. a conversion factor of 1.0 is
assigned:

[1.6.c4.B.1. A status of full
compliance (no notices of violation are ssucd) with
the laws, this rule. and the reclamation plan, and onc
hundred percent (100%) contemporancous
reclamation is assigned a conversion factor of 0.2:

11.6e4B.2.
compliance {no necgligence on the parl of the
operalor in abatement aclion on oulstanding nolices
of wviolation) and ninety  pereent  (90%)
contemporancous reclamation exists. a conversion
factor of 0.6 is assigned: and

I1.6.c4.B.5.
basic compliance with the law and this rule.
{ncgligence on the part of the operator in abarement
action for notices of violation) and seventy pereent
(70%) contemporancous reclamation exists. a
conversion factor of 1.0 is assigned.

11.6.e.5. Where the applicant has
demonstrated success in conchicting mining and
rcclamation operations in such a manner that
environmental resources have been extraordinarily
enhanced, a bond reduction credit expressed as a
negative criteria value of no greater than -1000 is
assigned subject to the following sub-criteria
constants.

Fh.6.c.5. A, Where the applicant
has received recognilion for excellence n
reclamation through local and/or national awards.
from awards programs sanetioned by any regulatory
authority as defined in Public Law 95-87. a sub-
criteria constant of -600 is assigned:

T1.6.e5 AL Where  the
applicant has recetved one loeal award but no
national awards. a conversion lactor of 4.2 is
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assigned:

h6e5 A2 Where the
applicant has received one or more local awards but
no national awards. a conversion factor of 0.6 is
assigned: and

11.6.e5.A35. Where the
applicant has received onc or more local and/or
national awards. a conversion lactor of 1.0 is
assigned.

[1.6.c.5.B. Where the applicant
has demonstrated a historv of restoration,
development. or enhancement of wetlands, a sub-
criterta constant of -400 is assigned. subject to the
following conversion {actors:

11.6.¢.53.B.1. Where the total
cumulative arca of wetlands which have been
restored. developed. or enhanced is ong acre or less,
a comversion [actor o 0.2 is assigned:

11.6.e.3.B.2. Where the total
cumulative arca of wetlands which have been
restored. developed. or enhanced is between one and
five acres. a conversion factor of 0.6 is assigned;
and

11.6.¢.5.B.3. Where the total
cumulalive arca of wellands which have been
restored. developed. or enhanced is greater than five,
a conversion factor of 1.0 is assigned.

11.6.10 Coal Refuse Disposal Sites. Table
4 displays the criteria, sub-criteria and conversion
faclors for the category of coal refuse disposal sites
to be applicd as follows:

11,6001, The size of coal refuse
disposal sites in terms of volumes of material and
impounding capacity is assigned a maximum criteria
value of 1200, subject to the lollowing sub-criteria
conslants:

11.6..1.A. The capacity of the
coal reluse disposal site to impound water is
assigned a sub-criteria constant of 1200 subject to




the following conversion factors:

1161 1.A.1. Where  the
impounding capacity of the coal refuse disposal site
is less than fifty acre/fect. a conversion [aclor of 0.2
is assigned;

11.6.001.A2. Where the
impounding capacity of the coal refuse disposal site
is between filty acre/feet and one hundred acre/fect.
a conversion factor of 0.6 15 assigned: and

HL.G.LLAS. Where the
impounding capacity of the coal refuse disposal site
is greater than one hundred acre/feel. a conversion
factor of 1.0 is assignced.

11.6.[1.B. The total permitted sive
in acres of a non-impounding coal reluse disposal
site i1s assigned a sub-criteria constant ol 1000,
subject to the following conversion factors:

[1.6.£1.B.!, Where the size of
the proposed coal refuse disposal sile is twenty
acres or less, a conversion factor of 0.2 1s assigned.

11.0.01.B.2. Where the total
permitied size of the coal refuse disposal sile 15
between twenty and {1ty acres. a conversion factor
of 0.6 s assigned: and

[1.6.11.B.3. Where the sivc of
the proposed coal rcfuse disposal sile is greater than
fifty acres, a conversion factor of 1.0 is assigned.

11.6.1.2. The lopography. geelogy. and
water quality considerations ol an impeounding or
non-impounding coal refuse disposal site is assigned
a maximum criteria valuec of 1800, subject to the
following sub-criteria conslanis:

11.6.f.2.A. The average slope of
the area upon which the coal refuse disposal site is
located is assigned a sub-crileria constant of 1000,
subject to the folowing conversion factors. Where
the site is located in a valley. the determining slope
measurements will be {aken [rom below the
projected toe of the site to above ihe projected
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finished level;

11.6.f2. AL Where the

average slope of the area on which the coal refuse
disposal site is located is less than seven percent

(7%). a conversion [actor of 0.2 is assigned:

[1.6f2.A2. Where the
average slope of the arca on which the coal refuse
disposal site is located is between seven and ten
pereent (7% and 10%). a conversion [actor of 0.6 is
assigned: and

11.6.02.A3. Where the
average slope of the arca on which the coal refuse
disposal site is located is greater than ten percent
(109%). a conversion [actor of 1.0 1s assigned.

{16,028, The acid/base
accounting valuc of the coal refuse is assigned a
sub-criteria constant of 300. subjcct 1o the following
conversion factors:

[1.6£2.B.1. Where the
acid/base accounting analvsis indicalcs a nct excess
of greater than twenty tons of caleium carbonate per
thousand tons ol material, a conversion factor of 0.2
is assigned:

11.6.£2.B.2. Where  the
acid/base accounting analysis indicates a net excess
of between ten and twenty tons ol calcium carbonate
equivalents per thousand tons of material, a
conversion factor of 0.6 is assigned: and

166283, Where the
acid/basc accounting analysis indicates less than ten
1ons net excess of calcium carbonate cquivalents per
thousand tons of material or a net calcium carbonate
deficiency. a conversion factor of 1.0 is assigned.

11.6.I'3. The reclamation plan for the
proposed coal refuse disposal site is assigned a
maximum criteria value of 1000, subject to the
following sub-¢riteria constants;

[1.6.,03.A. The requirements for
and the availability of topseil to cover the coal
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refusc disposal sitc for the purposes of establishing
vegetation is assigned a sub-criteria conslant ol 600,
subject to the [ollowing conversion faclors:

11.6.03.A. 1. Where the coul
refuse disposal site requires topsoiling and the
topsoil or topsoil substitute material is available on
site, a conversion factor of 0.2 is assigmed:

11.6.£3.A2. Where the coal
refuse disposal site requires topsoiling and the
topsoil or topsoil substitutc material must be
transported from adjacent off-silc arcas. a
conversion factor of (L6 is assigned: and

IEL.6.L3.A.3. Where the coal
refusc disposal sitc can be direct sceded. a
conversion factor of 1.0 is assigned.

11.6.0.3.B. The projected life of the
coal refuse disposal sile in terms of vears of
operation is assigned a sub-criteria constant of 40{.
subject to the following conversion [netors:

1.6.L3.B.1. Where  the
projected life ol the coal refuse disposal site is less
than five vears. a conversion factor of 0.2 is
assigned:

11.6.L.3.B.2. Where  the
projected life of the coal relusc disposal site is
between five and twenly years. a conversion [actor
of 0.6 is assigned: and

11.6.[3.B.3. Where  (he
projected life of the coal refuse disposal site is
greater than twenty vears. a conversion [actor of 1.0
15 assigned.

11.6.04. The historical performance ol
the operating company in (erms of level of
performance of mining and reclamation activitics in
accordance with state law is assigned a maximum
criteria value ol 1000, subject to the following sub-
criteria constants:

11.6.04. A, The violation histony in
West Virginia of the applicant based on the average
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number of notices of violation with a scriousness
rating ol greater than 4. and any cessation order for
all active permits. is assigned a sub-criteria constant
ol 600, subject 1o the following conversion factors:
provided. That the violation history period includes
only the last [ull calendar year prior to the date an
SMA is assigned: provided. however. That when the
applicant has no record performance in the state, a
conversion [actor of 1.0 is assigned:

[1.6.F4 AL Where the
average number ol notices of vielation and cessation
orders per active permit is less than 3. a conversion
factor of 0.2 is assigned:

11.6.0.4.A2. Where  the
average number ol notices of violalion and cessation

orders per active permit is belween 3 and 3. a
conversion Mactor of 0.6 ts assigned: and
[1.6E3AS. Where the

average number ol notices of violalion and cessation
orders per aclive permil is greater than 5. a
conversion [actor of 1.0 is assigned.

11.6.1.4.B. The status of all active
permits held by the applicant in West Virginia,
based onn compliance with the law and this rule, and
compliance with the permits reclamation plan during
the public notice period for the subject proposed
application is assigned a sub-criteria constant of
400. subjecl to the following conversion factors;
provided. however. That where the applicant holds
no penuits in the state. a conversion (actor of 1.0 is
assigned:

11.6.F.4.B.1. Where a status of
full compliance {(no notices ol violations were
issucd) with the faw. this rule. and the reclamation
plan  and onc  hundred percent  (100%)
contemporancous reclamation ¢xisls, a conversion
factor of 0.2 15 assigned:

11.6.04.B.2. Where a status of
complianee exisls with the law and this rule (no
negligence on the part of the operator in abatement
action on nolices of violalion) and ninety percent
{90%:) concurrent reclamation. a conversion factor
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of 0.6 is assigned; and

11.6.£4.B.3. Wherca siatus of
basic compliance exits with the [aw and this rule.
(ncgligence an the part of the opcralor in abatement
action for notices of violation) and scventy pareent
{70%) concurrent reclamation. a conversion factor
of 1.0 is assigned.

11.6.05.  Where the applicant has
demonstrated success in conducting mining and
reclamation operatiens in such a manner that
environmental resources have been extraordinarily
enhanced, a bond reduction credit. expressed as a
negative criteria value, of no greater than -300 is
assigned, subject to the following sub-criteria
constants:

TLG6.L5 A Where the applicant
has received recognition for excellence in
reclamation through local and/or national awards.
from awards programs sanctioned by any regulatony
authority as defined in Public Law 93-87. a sub-
criterta constant of -300 is assigned. subject Lo the
following conversion lactors: :

11.6.65.A.1 Where the
applicant has received one local award. but no
national awards. a conversion faclor of 0.2 is
assigned:

11.6.0.3.A.2, Where the
applicant has received more than one local award.
but no national awards. a conversion laclor of 0.6 is
assigned: and

11,65 A3, Where  the
applicant has rceeived both local and national
awards, a conversion factor of 1.0 is assigned.

F1.6.£3.B. Where the applicant
has demonstrated a history  of restoration.
development. or cnhancement. a sub-criteria
constant of -200 is assigned. subject to the
following conversion factors:

11.6.L3B.1. Where the
cumulalive arca of wswetlands which have been
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restored, developed. or enbanced is less than one
acre. a conversion factor of 0.2 is assigned:

[1.6.E53.B.2. There the
cumulative area of wetlands which have been
restored. developed, or enhanced is between one and
five acres. a conversion factor of 0.6 is assigned;
and

LLGr3.B3. Where the
cumulative arca of weilands which have been
restored. developed. or enhanced is greater than five
acres. a conversion factor of 1.0 is assigned.

11.6.2. When the applicant believes that
the per-acre amount of the bond derived pursuant to
this subsection is tnappropriate. the calculated
amount of the band mayv be rebulted as lollows:

[1.6.g.1. The applicant shall set forth
i writing the recasons why it is belicved that the
bond amount is inappropriate Lo tnclude a stalement
as to the amouni which is belicved to be
appropriale,

F1.6.g.2, Upon receipt of the written
rebuttal the Director shall within {ifteen {13) days
hold an informal conflerence with the applicant to
hiear arguments as to the rebutted bond amount.

F.6.g.3. The Director shall issue a
written deciston within five (3) days following the
informal conference selting forth a final bond
amount.

[1.6.g.4. The applicant may file an
appeal of the Dircctor's decision in accordance with
W. Va, Code $22-5-21.

11.7.  Environmental Security Account for
Water Quality. The Dircctor shall initiate and
complete. within no more than two hundred forty
days. a study of the desirability of establishing an
cnvironmental securily account [or water quality. In
performing the studyv. the Direclor shall make
provisions for public inpul.

The study shall address the desirability of
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establishing an environmental security account for
water quality to include whether or not such account
should be required or clective. The study shall
include the following:

11.7.a. A screening process which will
assist the Dircetor and the applicant in conducting
an environmental audit of a proposed mining
operation in areas of the State which may have a
potential for producing acid mine drainage.

[1.7.b. A process for predicting whether
acid mine drainage will be produced (rom the
propesed operation and il so. its rate and duration.

11.7.c. A mecthod estimating the cost ol
installing, operating., and maintaining a water
treatment svstem lor the treatment of acid miue
drainage from the proposed operation.

11.7.d. A system to ensurc that sufficient
montes will be placed in an eserow account which
will provide sufficient financial assurance tha
trcatment of acid mine drainage will be
accomplished and maintained as required by the Act
and this rule. Default on the part of the operator
shall bc equivalent 1o a bond forfciture and the
operator shall be subject 1o all the enlorcement
sanctions and penaltics as if a bond forfeiture had
occurred.

[1.7.e. Inconsidering a svsiem as provided
in subdivision 11.7.d of this subscction. the Director

shall establish proeedures {o expend the necessan

funds from the escrow account in the cvent of
default by the operator to comph with the Al and
this rule.

11.7.f. Following completion of the study .
the Dircctor may propose. and afler public
comment, promulgate a rule in accordance with the
procedures set forth in Chapter 29A of the Code to
implement the environmental security account for
water quality. This rule will not become efifcetive
untif approved by the Legislature.

11.7.g. If statutory changes arc necessary
to fully implement an cffective svstem for linancial
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assurances, the Director shall so inform the
Legislature, and shall stay promulgation of the rules
until the Legislature has had an opportunity to
consider the neeessary statutory changes.

[1.7.h. Nothing in this subsection shall
authorize in any way the issuance of a permit in
which acid mine drainage is anticipated, and which
would violate applicable cffluent limitations or
water quality standards  without treatment.

11.8.  Selective Husbandry Practices. The
Dircctor may approve selective husbandry practices,
excluding augmented sceding.  fortilization or
irrigation. without extending the period of bond
Hability if the permitice can demonstrate that
discontinuance of such measures after the liability
period expires will not reduce the probability of
permanent revegelation success.

Approved husbandry practices shall be limited
to pest and vermin control. pruning and any
reseceding  and/or  transplanting  specifically
necessitated by such actions. but shall be normal
conscrvation practices within the region for unmined
lands having land uses similar to the approved
postmining land use of the arca covered by the bond.
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§38-2-12. Replacement, Release, and Forfeiture
of Bonds.

12.1. Replacement of Bonds.

12.1.a.  The Dircctor mav appreve the
replacement of existing bonds with other equivalent
bonds.

12.1.b. Existing bonds shall not be rcleased
until the permittee has submitted. and (he Director
has approved, acceplable replacement bonds.
Replacement of a bond pursuant to this scclion shall
not constitute a release of bond.

12.2. Requirement to Release Bonds.

12.2.a. In addition to the requircments ol
section 23 of the Act. the lollowing bond refease
proccdures shall be observed:

12.2.a.]1. The permitlee may file an
application with the Director for the release of al or
part of a bond. Applications may be filed onlv at
times or during scasons cstablished by the Dircctor
which allow proper evaluation of the completed
reclamation operations.

12.2.a.2. A certilication ¢f publication
of the advertisement shall be made a part of any
bond release application file. In addition to the
requirement of scction 23 ol the Acl. (he
advertisement shall indicate the name of the
permittee, the type of bond filed. the address of the
ncarest regional office of the Division of
Environmental  Protection 1o which  wrilten
comments or requests lor public hearings and
informal conferences on the specific bond release
may be submitted. and the closing date {or reccipl ol
comments or requests. [n addition. as part of amy
bond release application. the applicant shall submit
copics of letters which have been sent 10 adjoining
property owners. local govermmental bodies.
planning agencies. sewage and waler (reaiment
authorities, and water companics in the locality in
which the surface coal mining and reclamation
operation took place. notilving them of the intention
Lo scck release from the bond.
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[2.2.b. Inspection by the Director.

122.b.1. Upon receipt of the bond
rclease application, the Director shall. within thirty
(30) davs. or as soon thereafter as weather
conditions permit. conduct an inspection and
cvaluation of the reelamation work invelved. The
surface owner. agent. or lessce shall be given notice
of such inspection and may participate in making
the bend release mspection.

12.2.b.2. Within sixty {60) days from
the [iling of the bond release application, if no
public hearing is held. or within thirty (30) days
after a public hearing or informal conference has
been held. the Director shall notifi in writing the
permitlee. the surety or other persons with an
interest in bond collateral who have requested
notification. and the persons who cither filed
objcctions in writing or objectors who were a party
to the hearing proceedings. il any. ol his decision to
release or not to release all or part of the bond,

12.2.c. Except as provided in subdivisions
12.2.d and 12.2.¢ of this subsection. the Director
may rclease all or part of the bond for the permit or
increment thereol in accordance with the following
schedule i no violations exist relative to the
permitied site. and il the requirements of this
subscction are met.

12.2.c.1. After the operator completes
the back[illing. regrading (which may include the
replacement of topseil) and drainage control of a
bonded arca in accordance with the Act. this rule,
and the terms and condilions of the permil to include
the provisions of subsection 14.5 of this rule, Phase
I reclamation shall be considered complete, and
sixly {60) percent of the bond or collateral {or the
applicable arca may be released.

12.2.c.2. Afier revegetation has been
established on the regraded mined lands in
accordance with the approved reclamation plan,
Phase 1l reclamation shall be considered complete
and an additional twenty-five (235) percent of the
original bond amount mav be released. provided
that:




12.2.c.2.A. Not less than two vears
after the last augmented sceding, standards lor
revegetation success have been mel.

12.2.c.2.B. The lands arc not
contributing suspended solids to stream flow or
runoff outside the permit area in cxcess of the
requircments of the Act, this rule. and the terms and
conditions of the NPDES permit.

12.2.c.2.C. With respect to prime
farmland. soil productivity has been returned o the
level ol vield as required by the Act. this rule. and
the terms and conditions of the permit.

...... D. The provisions of a
plan approved by the Dircetor for the sound future
management of any permanent impoundment by the
permittee or fandovwner have been implemented.

12.2.c.2.E. The amount of the
remaining bond shall be sulTicient 1o cover the
estimated cost of rcestablishing vegetation and
naintaining permancent drainage control structures.

12.2.¢.3. Upon successiul completion
of the reclamation requirements of the Act. this rule.
and the terms and conditions ol the permit. Phase I[]
reclamation shall be considered completed and the
Director may release the remaining bond(s).

12.2.d. Notwithstanding anv  other
provisions of thc Act and this subscction. the
Director may not refease any portion of the bond
posted in accordance with subsection 11.5 of this
rule until all coal extraction operations for the
permit or increment thereol are completed and the
entire disturbed arca for the permit or increment
thereof has been completehy back(illed and regraded.

12.2e. Notwithstanding anv  other
provisions of this rule. no bond release or reduction
will be granted if, at the time. water discharged from
or affected bv the opcration requires chemical
treatment in order to comply with applicable
effluent limitations or water quality standards:
Provided. That the Dircclor may approve a request
for Phase I but not Phase 1} or Il release il the
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applicant demonstrates to the satisfaction of the
Dirccter that cither:

1221, The remaining bond is
adequate to assure long term treatment of the
drainage: or

The operator has irrevocably
commitled other financial resources which are
adequale 1o assure long term treatment of the
drainage: Provided. That the altemate financial
resources must be in acceptable form. and meet the
standards sct forth in section 11 of the Act and
section 11 of this rule: Provided. however, That the
aliernate financiai arrangements shall provide a
mechanism whereby the Dircetor can assume
management of the resources and freatment work in
the event that the operaler defaults for any reason;
And provided further, That default on a treatment
obligation under this paragraph shall be considered
cquivalen( to a bond forfeiture. and the operator will
be subject lo penaltics and sanctions. including
permit blockimg. as if a bond forfeiture had
occurred,

In order to make such demonstration as
referenced above. the applicant shall address, at a
mintmum. Lhe current and projected quantity and
quality of drainage to be treated. the anticipated
duration ol treatmient. the cstimated capital and
operating cost ol the treatment [acilitv. and the
calculations which demonstrate the adequacy of the
remaining bond or of the allernatc financial
resoUrces.

12.2.80 Il the Dircctor disapproves the
application lor rclease of the bond or portion
thercof. he shalt notify the permittee. the surety, and
any person with an micrest in collateral. in writing,
stating the reasons for disapproval and
recommending corrcctive actions necessary to
secure the release and allowing an opportunity for a
public hearing.

12.2.¢. Any person with a valid legal
mterest which might be adverscly aflected by release
of the bond. or the responsible ofTicer or head of any
Federal. State. or local governmental ageney which




has jurisdiction by law or special expertise with
respect to any environmental. social, or cconomic
impact involved in the operation or which is
authorized to develop and enforce environmental
standards with respect to such operations, shall have
the right to file written objections to the proposed
release of bond with the Commission within thirty
(30) days after the last publication of the notice
required by paragraph 12.2.a.2, of this subdivision.
If written objections are filed and a hearing is
requested, the Director shall inform all the interested
partics of the time and place of the hearing. and
shall hold a public hearing. or informa!l conlerence.
within thirty (30} days after receipt of the request
for the hearing. The date. time. and location of the
public hearing. or informal conlerence. shall be
advertised by the Dircetor in a newspaper of general
circulation in the locality for two (2) consceutive
weeks. The public hearing. or informal conlerence.
shail be held in the lecality of the surface coal
mining operation from which bond release is soughl.

12.2.

h. Without prejudice to the right ol an
objector or the applicant. and when all partics agree.
the Director miay hold an informal conference in licu
of a public hearing to resolve such wrilten
objections.  Unless waived by all parties. the
Director shall make a record of the informal
conference which shall be accessible Lo all partics.
The Dircctor shall also furnish all partics of the
informal conference with written lindings based on
the informal conference. and the reasons for said
findings.

12.3. Bond Adjustments.

12.3.a. Where the permittee demonsirates.
on the basis of a sworn statement and a progress
map, that a portion of the permit arca will remain
undisturbed or has been overbonded in accordance
with subdivision 3.29.a ol this rule. the Dircctor
may adjust the amount of the bond corresponding 1o
the number of undisturbed or overbonded acres.
provided that a minimum of $10.000.00 bond
recmains for the disturbed portion of the permit.
Prior to a decision on the request for bond
adjustment, the Director shall notify the surcty. and
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any person with a property interest in collateral who
has requested notification, of receipt of the request
for adjustment Lo the bond amount, Within thirty
(30} days, the Director shall make a decision on the
request. [f the request is denied. the Director shall
provide the permittee with an opportunity for an
informal conference on the decision.

12.3.b. Upon receipt of a permit revision,
the Director may review the bond adequacy and if
necessary may require an increase in the amount of
the bond.

12.3.c. The provisions of this subsection
are not subject to the provisions of subsection 12.2.

12.4. Forfeiturc of Bonds.

12.4.a. 1f an operator reluses or is unable
to conduct reclamation of an unabated violation, if
the terms of the permit are nol met. or if the
operalor defaults on the conditions under which the
bond was accepted. the Dircctor shall take the
following action to forleil all ol the bond:

12.4.a.1. Send written notification by
certificd mail. retum receipt requested. to the
permitlee and the surety on the bond, if any,
informing them of the decision to forfeit the bond,
including the reasons for the forfeiture and the
amount 1o be lorfeited. Bond liability shall extend
to the entire permil area,

12.4.22. Advise the permittee and
surcty. if applicable, of the conditions under which
forfeiture mav be avoided. Such conditions may
include. but are not limited to:

124.22.A.  Agrecoment by the
permittee or another party o perlorm reclamation
operations in accordance with a compliance
schedule which meets the conditions of the permit.
the reclamation plan. and the regulatory program
and a demonstration that such party has the ability
to satisfy the conditions: or

12.4.22.B. The Director may
allow a surcty to complete the reclamation plan, or
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the portion of the reclamation plan applicable to the
bonded phase or increment. i the surcty
demonstrates the ability to complete the rectamation
in accordance with the approved reclamation plan.
No surety liability shall be released until success(ul
completion of alt reclamation under the terms ol the
permit and in accordance with the Act and this rule
to include the revegetation liability period.

12.4.b. In the event forfeiture of the bond
ts required by this scction. the Dircetor shall proceed
to collect the forfeiture amount as provided for in
subsection b, section 17 of the Act. Where the bond
is forfeited. the proceeds shall be used by the
Director to accomplish complelion of reclamation
including the requirements of seetion 23 ol the Act.
this subsection. and subsection 12.5 of this rule
governting water quality.

12.4.¢. Aller the notice of forfeiture has
been served. the Director shall in a timcly manner.
but not later than onc hundred cighty (180) davs
after such notice, initialc reclamation operations (o
reclaim the site in accordance with the approved
reclamation plan or medification thereof. including
action lo remediate any actd mine drainage rom the
sitc. The Dircctor shall take the most cffective
actions possible 1o remediate acid mine drainage.
ncluding chemical treatment where appropriate.
with the resources available.

12.4d.  Where the procecds of bond
forfeiture are less than the actual cost of
reclamation, the Dircctor shall make expenditures
from the spceial reclamation fund to complete
reclamation. The Dircctor shall take the most
effective actions possiblc to remediate acid mine
drainage, including chemical treatment where
appropriate. with the resourees available.

[2.4.e. The operator. permitice. or olher
responsible party shall be liable for all costs in
excess of the amount forfeited. The Director may
commence civil. criminal or other appropriaie action
to collect such costs.

12,5, Water Quality' Enhancement,
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[2.5.a. In accordance with subsection g,
section 11 of the Act. the Director shall establish an
inventory of all sites where bonds have been
forfeited. Such inventory shall include data relating
to the quality and quantity of water being discharged
from the forfeited sites.

12.5.b. The Dircctor shall cstablish a
priority listing of such sites based upon the severity
of the discharges. the quality of the receiving
stream. cifects on downstream water users. and
other factors determined to alfect the priority
ranking.

12.5.c. Until the Legisiature implements
nceessary adjusiments or supplements to the special
reclamation fund as set forth in subdivision [2.5.e
of this subsection. the Director shall sclect from the
priority listing such sites {or the application of
amelioration techniques to achieve water quality
ernhancement and to minimive long-term disturbance
to the hvdrologic balance,

12.5.d. In sclecting such siles for water
quality improvement projects. the Director shall
determine the appropriate treatment techniques 1o be
applicd to the site. The selection process shall take
mlo consideration the relative benefits and costs of
the projects.  Expenditures from the special
reclamation fund for water quality enhancement
projects shall not exceed twenty-five percent (23%)
of the lunds gross annual revenue as provided in
subsection g.. section 11 of the Act.

12.5.e. On or before the thirty-first day of
December. one thousand nine hundred ninety three,
the Dircetor shall submil to the Legislature a
detailed report and inventory, which includes but is
not limited to dates of mining and abandonment,
with all supporting data on acid mine drainage bond
forleiture sites. Acid minc drainage bond forfeiture
sites means all surlace coal mining opcerations which
have had heir reclamation bonds lorfeited. which
were not bonded but have been abandoned after the
third day of August. onc thousand nine hundred and
scventv-scven.  or  which have a  significant
likelihood of bond forleciture which are producing
ming drainage which violates effluent limitations or




applicable water quality standards. The repert and
inventory shall contain cost estimates of the long-
term chemical treatment of drainage [rom each site
to meet various standards to include all effluent
limitations and applicable water quality standards.

The report and invenmtory shall contain
proposals for supplementing and adjusting the
special reclamation fund to assure that the fund is
adequate to pay for the long-term treatment of acid
ming drainage from all acid mine drainage bond
forfeiture sites so that the discharges from these
sites meet the ellluent limitations setl forth at 40
CFR. part 434. of Federal Regulations lor coal
mining operations and applicable water quality
standards. The report shall  conlain &
recomumendation [rom the Dircctor on which
proposal he believes will best insure that the acid
mine drainage from bond forlcilure siles is
effectively addressed.

§38-2-13. Requirements of a Notice of Intent to
Prospect.
13.1. Notice of Intent to Prospect Without

Land Dislurbance. Where prospecting operations
arc proposed without surface disturbance and
without appreciable impacts on land. air, water. or
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other environmental resources. the requirements ol

this scction and the bonding requirements in section
7 of the Act may be waived by the Dircctor subject
to the following:

13.1.a. At least fiftcen (135) davs prior o
commencement ol any prospecting aclivities. the
operator shall {ile with the Dircetor a wrilten notice
of intent to prospect. which notice will include a
description of the activitics to be conducted and a
USGS topographic map showing the area to be
prospecied.

13.1.b. The Dircctor may approve the
notice of intent subject to the findings required in
subdivision 13.4.b of this scclion.

13.2,  Notice of Intent to Prospeet - (wo
hundred (ifty (230) tons or less. Any person who
intends to commereially scl or usc coal extracted
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pursuant to this subsection in any quantity for
reasons other than test purposes shall first obtain a
surface mining permit.  [n addition to the
requirements of seetion 7 of the Act. all prospecting
operations shall be subject to the requirements of
this subsection.

13.2.a. Application. The Notice of Intent
shall be filed in triplicate. in clasp-type binders, on
forms preseribed by the Director. and shall contain
the following information:

[3.2.a.. The name. street address or
route number. and telephone number . of the
operator:

13.2.2.2. Indicate if" the operator is a
corporation. partnership. or individual:

13.2.2.3. The name. address, and
telephone number of the person who will have
responsibility for conducting prospecting:

[3.2.a4. The name and address of all
owners ol surlace land and mineral rights:

13.2.a.5. The location of the operation
{county. magisterial district and ncarest post office);

13.2.2.6. The anticipated date of
commencement and completion of operations;

13.2.2.7. Indicalc whether er not the
opcrator or any person, partnership. or corporation
associatcd with the operator has on file, or has ever
had on file, in the State of West Virginia a prospect
permit and bond or an intent o prospect. If so. list
all prospect permits and Notices of Intent to
Prospect. together with an indication ol their current
reclamation status:

13.2.a.8. The operator's source of legal
right to enler and conduct operations:

13.2.2.9. The notarized signature of a
principal officer of the operator alTixed to a
statement declaring that the information contained
in the Notice is truc and correct 10 the best of his
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knowledge:

13.2.a.10. The name. address. and
telephone number of the applicant's representative
who will have on-site responsibility for conducting
the operation;

13.2.a.11. A narrative description of
the proposed operation including an estimated
timetable for conducting and completing cach phasc
of the operation to include reclamation:

13.2.a.12. A description of how the
applicant will conduct prospecting operations so as
to protect habitats of unique or unusually high vatuce
for fish, wildlife, and other related environmental
values and critical habitais of threatencd or
cndangered specics identified pursuant o the
Endangered Species Act of 1973 (16 ULS.C. 1331 ¢t
seq). and

13.2.a.13. A desceription of cultural or
historical resources listed or known 1o be cligible lor
listing on the National Register of historic placcs
and all known archacological sites located within the
proposed prospecting arca.

13.2b. Reclamation Plan. A reclamation
plan which includes the following;
["\

3.2.b.1. The method of prospecting:

13.2.6.2. The method for controlling
runofl and sedimentation:

13.2.b.3. The method of regrading:

13.2.b.4. A plan for revegetation:

13.2b.5. The method for scaling.
casing or otherwise managing prospecting holes.
bore holes. wells or other exposed underground

openings created during the prospecting: and

13.2.b.6. The method of constiucting
and/or utilizing roads.

13.2.c. Maps. A map showing topographic
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featurcs. strecams. bodics of waler. manmade
structures. utility lines. ete. equivalent to that of a
United States geological survey topographic
quadrangle map (scale 1" = 2.000". The lollowing
additional information shall also be shown:

13.2.c.]1. The surface and mineral
awners of the tract(s) and property lines within the
arca to be prospected. including occupied dwellings
not othenwvise shown on the map:

153.2.c.2. The quadrangle title with a
norih arrow:

i13.2.¢.3. Clearly indicate the name(s)
of the receiving stream(s):

[3.2.c.4. Show by proper markings the
approximate location of the cropline(s) and name of
the seam(s):

13.2c5. Show the arca(s) to be
disturbed and the approximate location of
excavations. trenches. drill holes. proposed and
existing roads. and Bist the number of disturbed
acres and:

13.2.c.6. Show the location of critical
habitats of any threatened or endangered species
identilied within the proposed prospecting area.
13.3. Notice of Intent to Prospect - Greater
than two hundred fifty (250) Tons. Any person who
intends 1o commercially scll or usc coal extracted
pursuant to this subsection in any quantity for
rcasons other than test purposes shall first obtain a
surface mining permit. I[ prospecting will remove
more than 250 tons of coal. the Notice of Intent to
Prospect shall include. in addition to the
requircments of subsecction 13.2 ol this scction, the
foHowing:

[3.3.a. The applicant shall preparc a
narrative discussion of a feasibility study for the
site. including the specific reasons for extraction of
the amount of tonnage for which permission is
requested. The narrative shall be of sufficient detail
to enable the Director to make a determination that
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the proposed extraction and sale of the coal is
incidental to testing of the coal 1o delermine if it is
of a mineable and merchandisable quality, so as to
make it possible 1o conduct surface mining and
reclamation operations on the site for which a
permit application can be submilted at a later date.
The narrative shall explain in detail why other
means of prospecting/exploration. such as core
drilting, involving extraction ol less than 250 tons
ol coal, are not adequate to determine the quality ol
the coal and the feasibility of future surface mining
and reclamation operations on the sitle.  Form,
generic or general statements by the applicant of a
need for quality testing of more than 250 {ons shall
not be adequate grounds for the Dircctor's approval
of removal of greater than 258 tons, The narrative
shall contain at a minimum:

13.3.a.1. A deomonstration that the
amount of coal to be removed under the notice of’
intent to prospect application s not the tolal reserve
of coal but is a random sampling ol a larger roserve.

13.3.2.2. Demonstrates that the conl
testing is necessany for the development ol a surlpee
coal mining and reclamation operation for which a
surface coal mining operation permit applicalion is
to be submitted in the near luture. and that the
propesed commercial use or sale of coal extraclad
during prospecting operations is solely for (he
purpose of testing the coal.

13.3.2.3. A demonstration that the
application is for prospecting and is not surface
mining or an "carly start-up" for a surface mining
operation.

13.3.a.4. A statcment that reclamation
will be completed within three (3) months ol initial
disturbance of each site to be disturbed under the
notice of intent 1o prospect.

13323 A deseriplion of anv
endangered or threatened species identified within
the prospecting area.

13.3.2.6. The location ol cullural or
historical resources listed or known o be cligible for

listing on the National Register of historic places
and all known archacological sites located within the
proposed prospecting arca.

13.3.2.7. Anyv other information
required by the Director regarding known or
unknown historic or archacological resourccs.

13.3.2.8. A narrative description of the
methods and cquipment to be used o conduct
prospecting and reclamation.

13.3.b. The name ol the company that will
receive the tonnage for test burning or other testing
purposes and further identify with specificity the
precise tests that will be conducted on the coal and
the location of the test sie.  Furthermore, the
applicant shall state that the testing proposed in the
application has alrcady been agreed to by the
applicant and the company that will reccive the coal.

[3.3.c. The intended end user and/or agent
or broker shall provide a slatement 1o be made a
parl of the application which will set forth the
specific reasons for the (est. mcluding why the coal
may be so differemt from the intended user's other
coal supplies as o require testing. the amount of
coal neeessary for the test and why a lesser amount
is not sulTicient. and a deseription of ihe specific
tests that will be conducted.

133.d. A map which contains ail
information required in subsection 13.} of this
seetion and which additionally shows the location of
critical habitats of threatened or endangered species
identificd within the proposed prospecting area.

13.3.c. A copy of a legal notice to be
published in a newspaper ol general circulation in
the county where prospecting will occur. The ad
shall contain the following:

13.3.c.]. The name and business
address of the operator:

[3.3.c.2. The date the application was
filed and the date of close of a public comment
period which date shall not be less than fifteen {13}




days after the date of publication:

13.3.e.3. The address ol the oflice of
the Division of Environmental Protection wherc any
person whose interest is or may be acdversely
affected shall have the right 1o submit wrilten
comments;

13.3.e4d. A description of the general
arca where prospecting will occur:

13.3.2.5. A statement that an excess of
two hundred fifty {250} tons of coal will be
rcmoved;

13.3.c.6. The purpose for removing
more than two hundred {ifty (250) tons: and

[3.3e.7. An cstimaic of the total
tonnage to be removed.

13.4. Approval of Notice ol Intent 1o Prospect -
Greater than two hundred ity (250) Tons.

13.4.a. The Dircetor shall act upon an
administratively complete application ftor a
prospecting approval and any writlen comments
within a reasonable period of time. but in no cvent
shall action be taken prior to the close ol the public
comment period.

{3.4.b. The Dircctor shall approve a
complcte and accurate application (or a prospecting
approval filed in accordance with this section if he
finds. in writing, that the applicant has demonstrated
that the prospecting and reclamation opecration
described i the application swill:

13.4.b.1. Be conducied in accordance
with this section, and otler applicable provisions of
this rule, the Act. and the application:

13.4.b.2. Not jeopardize the continued
existence of an endangered or threatened species
listed pursuant to scction 4 of thc Endangered
Species Act of 1973 (16 U.S.C. [533) or resull in
the destruction or adverse modilication of eritical
habitat of those specics: and
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13.4.b.3. Not adversely affect any
cultural or historical resources listed on the Nattonal
Register of Historic Places, pursuant to the National
Historic Preservation Act. as amended (16 U.S.C.
Sec. 470 et scq.. [976. Supp V). unless the
proposcd prospecting has been approved by both
the Dircetor and the ageney with jurisdiction over
such matters.

|3.4.c. Terms of approval issued by the
Dircctor shall contain condilions necessary to ensure
that the prospecting and reclamation operations will
be conducied in compliance with this rule. the Act
and the application.

13.4d.  The Dircetor shall notify the
applicant. the appropriatc local government
ofticials. and other commentors on the application,
inwriting. of his decision on the application. If the
application is disapproved. the notice to the
applicant shall include a stalement of the reason for
disapproval. Public notice of the decision on each
application shall be posted by the Dircctor at the
nearest Division of Environmental Protection office
in the vicinity of the proposed prospecting
operations.

13.4.2.  Anv person having an interest
which is or may be adversely affected by a deciston
of the Director pursuant to subdivision 13.4.d of
this subsection shall have the opportunity for
administralive and judicial review.,

13.4.f, The Dircetor shall not approve the
extraction of more than 230 tons for any reason
other than that the coal will be tested for guality and
combustibility.

13.4.g. The Dircctor shall monitor the
operalion of each and every prospecting approval
granted for total compliance with the provisions of
the Act. this rule. and the (erms and conditions of
the approval application.

13.4.h. The operator shall submit a sworn
statement to the local surface mining reclamation
inspeclor prior to the compietion of coal removal
which will verify that the coal was used for the




purpose for which the notice of inlent Lo prospect
was originallyv granied.

13.4.1. If the Director determines that. or
suspects on the basis of information made available
to him that, a prospecting operation is not being
conducted in the precise manner sct lorth in the
notice of intent to prospect and/or the accompanying
narrative, the Dircctor shall take immediate sleps Lo
compel compliance or to establish thal vielations
have occurred. Such steps may include. but would
not be limited to, checking weight tickets and the
inspection of end-user records.

13.5. Performance Standards.

[3.5a This subscction cslablishes
minimum performance standards applicable 1o
prospecting operations provided that upon an
alfirmative demonstration that drithng oporations
that do not substaniially disturb the fand and are Lo
be conducted solcly for establishing property valuas
for purposes of taxalton or highway construclion
purposes. such drifling shall be exempled from this
section. The commercial sale or usc of coal
extracted under an approval pursuant to subscction
13.1 or 13.2 of this scction cxcept for Lest purposes
as provided therein is prohibited,

13.5.b. Blasting. Blasting is prehibited on
prospecting operations unless othenvise approved
by the Dircctor. Any blasting approved must be
conducted in accordance with scetion 6 of this rule,

13.5.c. Drainage. All disturbances created
by prospecting operations shall be conducted in
such a manner as to prevent or control crosion.
siltation. pollution of waler. and 1o miimize
disturbance to the prevailing hivdrologic balance.
Such operations shall be exempt from specific
design and construction crijeria [or sediment conlrol
structurcs only if stabilization to control crosien is
achicved through allernative measures,  Anyv
operation which will substantially disturb the
natural land surface shall be required by the Direclor
to install drainage contrel structures in accordance
with scction 5 of this rule.

38CSR2

114

13.5.d. All prospecting operations carried
out in steep slope conditions shall be conducted in a
manner consisient with the steep slope requirements
provided for in subsection (d) of section L3 of the
Act and subsection 14.8 of this rule.

13.5.e. The Director may hinit prospecting
operations [rom encroaching ncarer than one
hundred feet (1007 of a perennial or intermittent
stream, provided that roads or access ways may be
located within onc¢ hundred feet (100" of an
intermittent or perennial stream. Roads shall not be
constructed up a stream bed or drainage channel or
in close proximitv to such channel so as to
significantly alter the normal flow of water.

13.5.1. Each prospecting holc. borehole,
well or other exposed underground opening created
during prospecting shall be cased. sealed. or
otherwise managed Lo prevent acid or toxic drainage
lrom entering ground or surface water, or
substantial degradation of ground water quality or
quantity. All such holes or openings shall be sealed,
plugged. or othervise managed Lo insure the safety
of people. livestock. fish and wildlife. machinery,
cle during prospecting. When no longer needed,
such holes or openings shall be permanently closed.

13.5.g. Alltoxic or acid-forming materials
encountered while prospecting shall be handled in
accordance with the requirements of subsections
4.5 and 14.6 of this permit,

13.5.h. All acilitics and cquipment shall
be removed from the prospecting arca when they are
no tonger needed.

[3.5.1. Topsoil shall be removed. stored
and redistributed on disturbed arcas as nceessary to
assure successful revegetation.

13.5. Al areas disturbed during
prospecting  operations shall be regraded to
approximate original contour within three months of
initial disturbance unless reclamation has been
waived pursuant to receipt of an appropriate surface
mine application number (SMA): provided, that
reclamation cannot be delayved more than one (1)
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year {rom receipt of a surface mine application
number,

13.5k Al disturbed arcas must be
revegetated in a manner consistent with section 9 of
this permit.

13.5.1. The operation shall be conducted so
as to provide profection of endangered and
threatened species and their critical habitats as
determined by the Endangered Species Act of 1973
(16 US.C. 1531, ¢t scq.) or habitats of unique or
unustal high value for fish or wildlife.

13.6. Prospecting Roads.

13.6.a. Each prospecting road shall be
located. designed. constructed. reconsiructed. used.
maintained, and reclaimed so as to:

13.6.a.1. Control or prevent crosion.
siltation and the air pollution attendant Lo crosion.
including road dust as well as dust occurring on
other exposed surfaces. by measures such as
vegelating. watering. using chemicals or other dust
suppressants. or othenvise stabilizing ali exposed
surfaces in accordance with current. prudeaint
enginecring practices:

13.6.a.2. Control or prevent damage 1o
fish, wildlife, or their habilat and related
environmental valucs;

13.6.a.3. Control or prevent addilional
contributions of suspended solids to stream flow or
runo(T outside the permit area:

13.6.a.4. Neither cause nor conlribule
to, directly or indircctly. the violation of State or
Federal water quality standards applicable (o
receiving waters:

13.6.a.5. Refrain from  scriously
altering the normal flow ol water in streambeds or
drainage channels:

[3.6.0.6. Prevent or contro! damage Lo
public or private property. including the prevention

or mitigation of adverse effects on lands within the
boundaries of units of the National Park System, the
National Wildlife Refuge System. the National
Swvstem of Trails. the National Wilderness
Preservation System. the Wild and Scenic Rivers
Svstem. including designated study rivers. and
National Recreation Arcas designated by Act of
Congress: and

13.6.a.7. Prevent the use of acid and toxic-
forming substances in road surfacing.

13.6,b. To cnsure environmental protection
appropriate for their planned duration and use,
including consideration of the tvpe and size of
cquipment used. the design and construclion or
rceonstruction ol prospecting  roads  shall
incorporatc appropriate limits for grade, width,

surface malerials. surface drainage control, cutvert

placement. and culvert size. in accordance with
current. prudent engincering practices, and any
design criteria established by the Director.

~13.6.c. No part of any prospeeting road shall be
located in the channel of an intermittent or perennial
stream unless specifically approved by the Director
in accordance with the applicable provisions of |
subdivision 4.2.b ol this rule. Roads shall be
tocated 1o mininize downstream sedimentation and
{looding,

13.6.d. A prospecting road shall be maintained
to meet the performance standards of this subsection
and any additional crilerta specified by the Director.

[3.6.c. A prospecting road damaged by a
catastrophic event. such as a flood or carthquake,
shall be repaired as soon as is practicable after the
damage has oceurrcd.

13.6.1 Reclamation. A prospecting road not to
be retained under an approved postmining land use
shall be reclaimed in accordance with the approved
reclamation plan as soon as practicable after it is no
This

longer need [or prospecting operations.
reclamation shat) include:

13.6.1.1. Closing the road to tralfic:
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13.6.1.2. Removing all bridees and culverts
unless approved as part of the postmining [and use:

13.6.£.3. Removing or othenvisc disposing
of road-surfacing materials that arc incompatible
with the postmining land use and revegetation
requircments:

13.6.[4. Reshaping cut and N1l slopes as
neeessary to be compatible with the postmining land
use and to complement the natural drainage patlem
of the surrounding Lerrain.

13.6..5. Protecting the natural drainage
paticrns by installing dikes or cross drains as
necessary to control surface runoff and crosion: and

[3.6.£6. Scarifiing and ripping the
roadbed: replacing topsoil or substitute material.
and revegetating disturbed surfaces in accordance
with section 9 and subscction 4.3 of these rules,

13.7. Expiration. A nolice ol inlent Lo prospect
shall be valid only for the time period indicated in
the application, which period shall not exceed two
{2} years. The Dircctor may approve an extension
of the time period upen a request by the operator
subject to the reclamation requircments ol
paragraph (h). scction 7 of the Act and this section,

13.8. Bond Release. The bond or other
securities accompanying a notice ol intent shall be
released  upon  satisfactony  regrading and
establishment of a permancnt vegetative cover. All
applications for bond release shall be accompanicd
by a final map showing the total disturbed area of
the prospecting opcration.

13.9. Noticc on Site. All operators conducting
prospecting activitics shall, while in the prospecting
areas. have in their possession. a copy ol the writien
approval of notice of intent for such activitics issued
by or submitted to the Dircetor,

13.10.  Public Records,  All information
submitted to the Division of Environmental
Protection as a part ol the notice of mtent Lo
prospect. as required in the Act and this scelion.
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shall be made available for public inspection and
copying al the nearest Division of Environmental
Protection office: provided. that information
submitied to the Director pursuant to this subsection
which contains trade secrets or privileged
commercial or financial information which relates to
the compelitive rights of the person filing such
information or other persons who may be affected,
i5 certified information and shall not be available for
public examination.

13.11. Lands Unsuitable Designation.
Notwithstanding anv other provision of this section,
any person who proposes to conduct prospecting
operalions on lands which have been designated as
unsuilable for surface mining pursuant to section 22
of the Act. shall prepare and file a notice of intent in
accordance with subsection 13.3 of this section.
Approval of the notice of intent shall be in
accordance with subscetion [3.4 of this scetion.

§38-2-14. Performance Standards.

In addition to the requircments ol the Act, the
following performance standards shall be applicable
1o both surlace and underground mining operations.

14.1. Signs and Markers. Signs and markers as
required in this subscction shall be erected and
matniained throughout the fife of the permit or term
of _the specified activitics for which they are
intended.

14.1.a. Permanent  Monument. A
permanent monument shalt be posted al primary
points of ingress and cgress on the permit area from
public roads and highways. The monument shall
consist of a sign constructed of wood. metal or other
suilable material measuring two feet by three feet (2'
x 3" and mounted on a two-inch (2") diameter pipe
driven three feet (37 into the ground with four feet
(4" ecxposed. Any suitable substitiie may be
approved. The sign shall clearly indicate the
company name. permil number. busincss address
and telephone number,

14.1.b. Perimeter Marker. Prior to imitial
disturbanece. suitable markers made of durable
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matcrial shall be established to permanently mark
the perimeter of the arca under permil.  The
assigned permit number shall be aflfixed to the
permanent perimeter marker. Other markers may be
used to delineate the boundaries of the proposed
permit arca.

14.1.c. Buffer Zone Markers. Approprinte
markers will be established along a bulfer zone.
Markers shall consist of metal or wooden stakes or
other suitable devices or methods,

14.1.d. Topsoil Markers. When topsoil or
topsoil substitute material is scgregated and
stockpiled. the stockpiled material shall be marked.
Markers shall remain in place until the materials are
removed.

14.1.c. Blasting Signs. I blasting is
necessary to conduct surface mining operations. the
following signs and markers shall be required:

l4.1c.l.  Warning signs shall be
conspicuoush displayed at all approaches to the
blasting site. along haulageways and access roads Lo
the mining operation and at all entrances to the
permil arca. The sign shall at 2 minimum be Lwo {cet
by three fect (2' x 39 reading "WARNING!
Explosives in Use” and cxplaining the blasling
warning and the all clear signals and the marking of
blasting arcas and charged holes: and

14.1.e.2. Where blasting operations
will be conducted within one hundred (100) fect of
the outside right-of~wayv of a public road. signs
rcading "Blasting Arca”. shall be conspicucusly
placed along the perimeter ol the blasting arca.

14.2. Casing and scaling ol holes and exposcd
underground openings.

14.2.a.  General requircments.  Each
prospecting hole, other drillhole or borchole. shafl.
well, ar other exposed underground opening shall be
cased, lined, sealed or otherwisc managed as
approved by the Director 1o prevent acid or other
toxic drainage from cntering ground and surface
waters. 10 minimize disturbance to the prevailing
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hvdrologic balance and to cnsure the safety of
people. livestock. fish and wildlife. and machinery
in the permit and adjacent area. Each prospecting
hole, drill hole or borehole well or opening that s
uncovered or exposed by mining activities within
the permit area shall be permanently closed. unless
approved for waler monitoring or otherwise
managed in a manner approved by the Director.
However. at the tume of final release of bond,
exploratory or monitoring wells must either be
sealed in a safe and environmentally sound manner
or wiith the prior approval of the Director, be
transferred Lo another party for further use. The
conditions of the transfer shall comply with State
and local laws. regulations. and other requirements.

14.2.b. Temporaiy scals;

{4.2.b.1. Each ming entry which is
temporarily mactive. but has a further projected
uselul service under the approved permit. shall be
proiceled by barricades or other covering devices,
fenced. and posted with signs. to prevent access into
the entry and 10 identify the hazardous nature of the
opening. These devices shall be periodically
mspected and maintained in good operating
condition by the person who conducts the
underground mining activities.

i4.2.b.2. Each prospecting hole, other
driil hole or borchole. shafl. well. and other exposed
underground opcning which has been identified in
the approved permil for use to return underground
development waste, coal processing waste or water
to underground workings. or to be used to monitor
ground water conditions. shall be temporarily sealed
until actual use and protected during usc by fences,
harricades. or other protective devices.

14.2.c. Permanent seals. When no longer
needed for monitoring or other use approved by the
Director upon a finding of no adverse cnvironmental
or health and salety effeets. each shafl. drift, adit,
unmel, prospecting hole. entriway or other opening
10 the surface from underground shall be capped,
scaled. backfilled. or otherwise properly managed in
accordance  with subdivision 14.2.a of this
subscction and in  accordance with MSHA
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regulations at 30 CFR 75.1711. Permanent closure
measures shall be designed to prevent access Lo the
mine workings by people. livestock. [ish and
wildlife, machinery and to keep acid or other toxic
drainage from entering ground or surfacc walers,

[4.3. Topsoil.

14.3.a. Removal. Prior to disturbance of
an area, topsoil shall be removed from the arca to be
disturbed in a separate layver and if not immediately
redistributed, it shall be segregated and stockpiled in
a separate stable location as specified in the preplan.
Stockpiled topseil shall remain in place until uscd
for redistribution unless otherwise approved by the
Dircctor. Stockpiled topsoil shall be protected [rom
excessive compaction.  Where the removal ol
vegetative material. topsoil or other materials may
resull in crosion. the Dircetor may Hmil the sizg of
the arca {rom which these materials are removed at
any one time,

14.3.b. Redistribution. Prior 1o
redistribution of topsoil. the regraded land shall be
treated, if necessary. Lo reduce the potential for
shippage of the redistributed material and/or to
cnhance root penetration. Topsoil and  other
materials shall be redistributed in a manner that
prevents excess compaction and that achicves an
approximate uniform. stable thicknecss. consistent
with the approved postmining land uses. cantours,
soil density, and surface water drainage systen.
Immediately after redistribution all topsoit arcas
shall be protected from wind and water crosion.

143.c. Top Soil Substitutes. Any
substitute material used for top seiling must be
capable of supporting and maintaining the approved
postmining land use. This determination of
capability shall be based on the results ol
appropriate chemical and physical analysis ol
overburden and topsoil. Thesc analvses shall
include at a mmimum depth. thickness. and arcal
extent of the substitute structure or soil horizon. pH.
texture class., pereent coarse [ragments and nuirient
content. A cerlification of analvsis shall be made by
a qualificd Iaboratory stating that:
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14.3¢c.1. The proposed substitute
material is cqually suitable for sustaining vegetation
as the existing topsoil:

143.¢.2. The resulling soil medium is
the best reasonably available in the permit area to
support vegetation: and

14.3.¢.3. The analyses were conducted
using standard testing procedures.

14.3.d. Soil Amendments. Nutrients and
soil amendments in the amounts determined by soil
tests shall be applicd to the redistributed surface soil
faver so that it supports the approved postmining
land use and meets the revegelation requirements of
scetion 9 of this rule. These tests shall include
nutrient analysis and lime requircment tests. Results
of these Lests shall be submitted 1o the Director with
the final planting report as required by this rule.

14.4. Diversions.

1442 Stream Channcl Diversions.
Stream channel diversions and strcam channels
reciaimed after the removal of temporary diversions,
shall be designed and constructed so as to restore or
approximate the premining characleristics of the
original strcam channel. including the natural
riparian vegctalion. to promotc rccovery and
enhancement of the aquatic habitat.

14.4.b. Temporary Diversions. Temporary
diversions shall be removed when they arc no longer
nceded to achieve the purpose for which they were
approved as long as downstream facilities which
were being protecied are moditicd or removed.

14.4.¢. Reclamation of Diversions.  All
temporary  diversions  shall be removed and
reclaimed prior to permit abandonment and all
permancnt  diversions shall comply with the
approved reclamation plan and be renovated if
necessary prior 1o abandonment.

14.5. Hvdrologic Balance. All surface mining
and reclamation activities shall be conducted to
minimize the disturbance of the hydrologic balance
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within the permit and adjacent arcas. to prevent
matcrial damage to the hydrologic balance outside
the permit arca, to assurc the protection or
replacement of water supplics. and to support the
approved post mining land usc.

14,5 2. Water Quality Control. All water
accumulation into the pit shall be removed al lcast
once in a twenty-Tour (24) hour period whenever
water quality or spoil siability may be adversely
affected.

14.5b. Effluent Limitations. Discharge
from areas disturbed by surface mining shall not
violate effluent limitations or cause a vielation of
applicable water quality standards. The moniloring
frequency and eMuent imitations shall be governed
by the standards set forth in an NPDES permit
issued pursuant to W, Va. Code §22-11 et scq.. the
Federal Waler Pollution Control Act as amended. 33
U.S.C. 1231 et seq. and the rutes and regulations
promulgated thereunder.

14.5.c. Treatmeni Facilitics.  Adequate
facilitics shall be installed. operated and maintained
using the best technology currently available in
accordance with the approved preplan 1o treat any
water discharged from the permil arca so that 1t
complies with the requircments ol subdivision
14.5.b of Uus subscetion. Nonmechanical treatment
systems may be utilived i flow 15 inlrequent or
small and timely and consistent treatiment is assured.

14.5d.  Breakthrough.  Anyv surface
breakthrough of water cansed by the operator during
the course of his operations shall be sampled
immediately and analyzed for total iron. total
suspended solids and pH and il requested by the
Director, any other parameter which is characteristic
of the discharge. Such analyvsis shall be made by a
competent water analvst or chemist. The original
and al lcast onc copy of such analvsis shall be
retained by the operator. and two (2} copics shall be
submitted to the Direclor. Should said analvsis
indicate the water quality to be less than the
applicable cffluent [imitations. scals shall be
immediatelv constructed. These scals shalk:

14.5.d.1. Prevent any air [rom entering
the underground minc by sway of the breakthrough;

14.5.d.2. Prevent any air from entering
the breakthrough while allowing the water to fow
from the breakthrough:

14.5.d.3. Scal the breakthrough of
water so that it cannot flow. Such scals shall be
constructed of stone. brick. block. earth or other
impervious malertals which are acid resistant: or

14.5.d4. Alternatec methods of
handling discharges from breakthroughs may be
emploved where it can be established that applicable
cffuent limitations can be met.

14.5.¢c. Discharges Inlo Underground
Workings.

I4.3e . On active underground
mining operations, all reasonable measures shall be
taken to intercept alf surlace water by the use of
diversions. culverls. drainage ditches or other
approved methods to prevent water from entering
the working arca.  All surface drainage from the
disturbed arca must pass through a sediment pond
or series of sediment ponds so that discharges from
such arcas will not cause a violation ol water quality
standards.

14.5.¢.2. Discharges inlo underground
minc workings arc prohibited. nor shall water be
discharged from onc underground working to
another. unless the operator demonstrates to the
Dircctor that such activitics will:

14.5.¢.2.A. Not cause. resull in, or
contribute to a violation of water quality standards
and cffluent limitations both on or outside the
permit arca;

14.52.2.B. Not be discharped
without MSHA approval:

14.5.¢.2.C. Minimize disturbance
to the hydrologic balance on the permit area and
prevent material damage outside the permit area;
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145¢2.D. Be discharged at
specified rates as a controlled flow meeting
applicable effluent limitations for pH and total
suspended solids, except that the pH and total
suspended limitations may be exceeded if approved
by the Director. and is limited 1o

14.5.c.2.D.1. Coal processing
wasfc

14.5.¢.2.D.2. Flv ash from a
coal-fired facility:

14.5.¢2.D.3 Inert materials
used for stabilizing underground mines:

(452204
ming development wastes:

Underground

14.5.c.2.0.5. Sludge from an
acid mine drainage treatment [acilily or {luc-gus
desulfurization: or

[4.5.¢.2.D.6. Waler,

14,5 F Co-mingling of Walers., Unloss
othenvise approved by the Dircetor. water [rom
underground works shall not be co-mingled with
surface drainage. ‘When separale treatment {actlilics
arc used for discharges from underground works,
they shall be designed to adequaicly treat the
anticipated quantity and qualily of the raw
discharge.

14.5.g. Gravity Flows. No person shall
locate openings for new drift mines working in acid
or iron producing coal scams in such a manner that
the mine will have a gravity discharge. I there will
be a gravity discharge and the scam to be mined 15
Hsted meets the definition of acid-producing coal
seam in subsection 2.4 of this rule. site speeific data
must be submitted demonstrating that this secam is
not an acid or iron producing scam at this lacation,

14.5h. A waiver of waler supplv
replacement granted by a landowner as provided in
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subscclion (b) of section 24 of the Act shall apply
only to underground mining operations, provided
that a waiver shall not exempt any operator from the
responsibility of maintaining water quality,

14.6. Acid Producing and Toxic Materials.

14.6.a. Acid and Toxic Seoils. Drainage
from acid-lforming and toxic-forming materials into
ground and surface water shall be avoided by
identifving, burving, blending. scgregating, and/or
treating spoil or other materials that will be toxic to
vegelation or that will adversely affect water quality.
Such muaterials shall be handled and treated in
accordance with methods set forth in the approved
preplan within thirty (30) days after initial exposure
or a lesser period if required by the Dircctor.

I-4.6.b. Burving Acid and Toxic Materials.

_ Acid-forming or toxic-forming material shall not be

buried or stored in proximity 1o a drainage course or
groundwatcer svsicm,

14.6.c. Treatment of Toxic Material. All
exposed coal scams remaining after mining and any
acid-lorming. toxic-forming. or combustible
materials or any other waste materials shall be
covered with a minimum of Tour feet (41 of nontoxic
and noncombustible material. Where necessary to
protect against upward migration of salts. exposure
by ecrosion. or to provide adequate depth for plant
growth. the Dircctor shalt specify thicker amounts of
cover.

14.7. Monitoring Requirenients.

14.7.a. Surface Water. All surface water
shall be sampled and analvzed and otherwise
monitered in accordance with the approved surface
water moniloring plan. Monitoring and analysis
shall oceur at cach monitoring site no less frequently
than quarterly.  All mecasurcments shall be
submitted to the Dircctor and all violations of
applicable efflucnt limitations shall be reported to
the Director within five (3) days ol receipt of
analvtical results. Thc operator shall immediately
implement remedial measurcs described in the
hvdrologic reclamation plan.  Monitoring shall
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continue unt bond release unless the operator

demonstrates that continued monitoring  is
unnecessary  to  achicve the purposc of Lhe
monitoring plan.

14.7b. Groundwater. Where adverse

impacts to a significant groundwater resource arc
identified as provided in subdivision 3.22.h of'this
rule, the groundwater resources shall be monitored
in accordance with the groundwater monitoring
plan. Monitoring and analysis shall occur no less
frequently than quarterly. All measurements shall
be submitted to the Director and all violations of
standards established under scction 24 of the Act
shall be reported to the Director within five (5} davs
of receipt of analvtical results, The operator shall
immediately  implement  remedial measures
described in the hvdrologic reclamation plan.
Maoniloring shall continue until bond release unless
the operator demonstraies that conlinucd moniioring
1s unnecessary 10 achicve the purpeses of Lhe
monitoring plan,

14.7.c. Ground Water Meonitoring Waivers,
- IT an applicant can demonstrate by the use of the
PHC determination and other available base line
hydrologic and geologic information that a
particular water-bearing stratum in the proposed
permit and adjacent arca is not ong which semves or
may potentially serve as a significant aquifer or
ensure the hydrologic balance swithin the cumulative
impact arca, monitoring of the stratum may be
waived by the Dircctor. Waivers will be considered
and granted separatcly and exclusively for cach
individual water-bearing stratum unless il 1s shown
by the use of the PHC determination and base tine
hydrologic and geologic information that all
individual water-bearing stralums of concern are
hydraulically interconnected and can be waived as a
complete unit.

[4.7.d. Water Treatment. Where any
discharge from the permit arca requires treaiment
during the mining operation in order to meet the
applicable effluent limitations. waler monitoring of’
such discharges shall continue following grading
approval. I it is established on the basts of such
monitoring that the hydrologic balance is being

preserved without treatment. the treatment [acilities
may be removed. A one (1) vear history of meeting
the applicable effluent limitations shall be adequate
to establish that the hvdrologic balance is being
prescrved,

14.7.c. Monitoring  Equipment.
Monitoring equipment located both at the permit
area and at ofl-site arcas shall be properly installed,
operated. and maintained during the required
monitoring period and removed when no longer
required.

14.8. Steep Slope Mining.

14.8.a. Back(illing and Spoil Placement. In
addition to other applicable performance standards
sel forth in the Act and this rule. the following
standards shall apphy where the natural slope of the
land within the permit arca exceeds an average of
twenty (20) degrecs as measured from  the
horizontal. These standards except the variance
provisions of subscction 14,12 shall also apply to
slopes of lesser steepness where the Director has
determined. on the basis of soils. climates. method
of operation. geology. and other site-specific
characteristics. that special measures are required to
protect the arca below the mining operations from
landslides or other hazards. The provisions of this
scction do not apply when mining is conducted on a
flat or gently rolling terrain with an occasional steep
slopc through which the mining proceeds and leaves
a plain or predominantly flat arca.

14.8.a.1. Spoil. debris. or abandoned
or disabled cquipment shall not be placed on the
downslope exeept as provided in subsection (d) of
section 13 of the Act. Excess spoil may be placed
in specilied areas designed in the permit application
for such placement. if such placement is done in
accordance with the provisions of subsection 14.14
of this rule. Nothing in this section shall prohibit
the placement of materials in haulroad or access
road {1lls on stopes sleeper than twenty (20) degrees
so long as the lills are constructed in accordance
with construction specifications st forth in
subsection 14,14 ol this section. Casting of spoil
from a higher scam to a lower scam i multiple
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seam operations may only oceur where: the highwall
of the lower seam intersccts the outerop of the upper
seam: the lowest seam is mined first or in advance
of the upper seams: and minimum bench widths
based on slopes are established on the lower bench
sufficient to accommodate both spoil placement
from the upper scam and bench drainage structu.cs.

14.8.2.2,  The highwall shall be
eliminated and the disturbed arca graded o the
approximate original contour. Spoil matenal in
excess ol that required for the reconstruction of the
approximate original contour shal! be permanently
stored in arcas designated in the permit lor such use
and designed and constructed in accordance with
subsection 14,14 of this scction.

14.8.2.3. Land above the highwatl shall
not be disturbed unless the disturbance is necessany
to [(acilitatc compliance with the environmental
protection standards of this section and scction 12
and 14 of the Act. Standards to be considered
which justify such disturbance are the following:

14.8.2.3 A, Achicve  the
approximate original contour:
14.8.2.3.B. Control crosion.

sedimentation. and waler runafl:

14.8.2.3.C. Provide access to the
arca above the highwall for revegetalion purposcs:
or

14.8,2a.3.D. Comply with safely
standards.

14.8.a.4. The matcrial used to backfill
and eliminate the highwall shall be sulficiently
compacted or otherwise mechanically stabilived so
as to insurc stability of the back[Hl with a static
safety factor of 1.3. Placement of woody materials
in the fll shall be prohibiled unless the Dircclor first
determines that the method ol placement of woedy
material will not deteriorate the future stabilily of
the backfilled arca. The operator shall at a
minimum retain all overburden and spoit on Lhe
solid portion of the existing or new benches aad

1~
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backfill and grade the arca to the most moderate
slope possible.

14.8.a.5. When mining through natural
walercourses or when water is to be directed across
or through the backfill. a drainage channel, flumes,
culvert. or french drain shall be constructed across
or through the backfill in order to insure stability
and to prevent crosion. Such drainage channels,
Mlumes. culvert or french drains shall be constructed
ol nontoxic durable rock. asphail. pipe. concrete or
other similar material. Channels. flumes, culvert,
and drains shall be constructed in accordance with
the applicable criteria sct forth in the applicable
requirements of this rule.

14.9. Auger Operations.

14.9.a. Prohibition and Variance.
Augering shall be prohibited by the Director i it is
determined that such operations posc a potential
haxard to the environment. to the public welfare and
salety, 1o waler qualily. or to structures or buildings
as a resull of subsidence.

14.9.b. All auger holes, except as provided
in subdivision 14.9.¢ of this subsection. shall be:

14.9b.1. Scaled within seventy-two
(72) hours afler coal extraction with an impervious
and noncombustible material. il the holes are
discharging water containing acid-or toxic-forming
material. If scaling is not possible within seventy-
two (72) hours. the discharge shall be collectively
treated commencing within seventy-two (72) hours
alter complction to meet applicable effluent
limitations and water-quality standards until the
holes are sealed: and

14.9.b.2. Scaled with an impervious
non-combustible material. as coniemporancously as
practicable with the augering operation. if the holes
arc not discharging water containing acid-or toxic-
[orming material,

14.9.c. Auger holes need not be scaled with
an impervious material so as to prevent drainage if
the Dircctor determines that:




14.9.c.1. The resulling impoundment
of water may create a hazard to the environment or
public healih or safety. and

14.9.c.2. The drainage {rom the auger
holes will:

14.9.¢c.2.A. Not pose a threat of
pollution to surface water. and

14.9.c.2.B. Comply  with
applicablc efftuent limitations and water quality
standards.

14.9.d. Spacing. Auger mining operalions
shall be conducted in a manner which maximizes
recoverability of mineral reserves remaining afier
augering. The operator shall. al a minimum. feave
arcas ol undisturbed coal to provide access for
future underground mining activitics. unless it 1s
established by the operator that the coal reserves
have been depleted or are so limited in thickness or
extent that it would not be practicable to attempl
further recovery.

14.9.c.  Subsidence.  Auger mining
operations shall be conducted in such a manner so
as to prevent or minimize subsidence and where
material damage occurs the operator shall correet
such damage in accordance with the requirements ol
subdivision [6.2.c of this rule.

14.9.f Previously Mined Arcas. Where
auger mining operations affect previoush: mincd
arcas and the volume ol all reasonably available
spoil is demonstrated in writing to the Dircetor Lo be
insufTicient to completely back{ill the highwall. the
highwall shall be eliminated 1o the maximur extent
technically practical in accordance with the
following crileria:

14.9.f.1. The person who conduets the
auger mining operation shall demonstrate 1o the
Director that the backf(ill. designed by a qualified
registered professional engincer. has a minimum
static safety factor for the stability of the backfill of
at least 1.3.
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14.9.[.2.  All spoil generated by the
auger mining operation and any associated surface
coal mining and reclamation operation. and any
other rcasonably available spoil. shall be used to
back(ill the arca. Reasonably available spoil shall
include spoil gencrated by the mining operation and
other spoil located in the permit area that is
accessible and available for use and that when
rehandled will not cause a hazard to the public
safely or significant damage to the environment,
For this purpose. the permit arca shall include spoil
in the tmmediate vicinity of the auger mining
operalion.

14.9.£3. The coal seam mined shall be

covered with @ minimum of four (4) feet of nonacid,
nontoxic-fonming material and the backfill graded to
a slope which is compatible with the approved
postmining Jand use and which provides adequate
drainage and long-term slability.

t4.9.5,4, Anyv remnant of the highwall
shall be stable and rot pose a hazard to the public
health and salety or to the environment.

14.9.05. Spoil placed on the outslope
during previous mining operations shall not be
disturbed it such disturbances will causc instability
of the remaining spoil or otherwise increase the
hazard to the public health and salety or to the
cnvironment.

14.9.06. Auger holes shall not extend
closer than five hundred (300) fect to any
abandoned or active underground mine workings
exeept as approved in subscction 14,13,

14,10, Mountaintop Removal.

14.10.2. Backlilling and Regrading, In
addition to the other performance standards set forth
in this rule. the fellowing performance standards
will apply where the mountaintop removal method
of mining is used: '

£4.10.a.1. The final graded top plateau
slopes on Lhe mined arca shall be fess than five ()
horizontal to one (1) vertical so as to create a level




platcau or gently roliing configuration.  The
outslopes of the platcau shall be no steeper than two
(2) horizontal to onc (1) vertical.

14.10.a.2. The resulting level or gently
rolling contour shall be graded so that water will
drain inward from the outslope except at specific
points where it is released over the outstope in
constructed channels.  Such channcls shall be
protected from erosion and constructed in
accordance with subdivision 5.3.c of this rule.

14.11. Procedurcs to Obiain inactive Status.

14.11.a. A permittce may not cease mining
and reclamation operations for a periad ol thirty
(30) days or morc unless the Director finds in
writing that all the following requirements have
been fully satisfied:

14.11.a.1. The site is in ull
compliance with all standards of the program and
permit.  including  but  not  hmied  lo
contemporancous reclamation. no  oulstanding
violations or penaltics exist. and adequate pictorial
and narrative description of site conditions Lo daie
has been placed in the Ne:

14.11,2,2. Where the permit involves
the extraction of coal. significant coal reserves for
the mine remain:

14.11.a3. AN disturbed acreage is
bonded in accordance with section 1 and [2 of the
Act and section 11 of this rule;

14.11.a.4. All required and necessany
backfilling, regrading, revegetation. environmental
monitoring. and water trcatmentl aclivities will
continue on the mine site. and adequate provisions
for other required and necessary maintenance work
for the time period [or which the application lo
ceasc operations has been made:

14.11.a.3. The sitc must be adequatehy
secured to guard against hazards to the public:

14.11.a6. A finding bosed on a
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detailed showing by the permitice that the cessation
is necessary because of temporary market conditions
which are likely to change in the period Tor which
the temporartiy inactive status is sought:

14.11.a.7. A color coded
minc/progress map accurately depicting the extent
and location of all disturbed arca, the remaining
undisturbed area, and the remaining coal reserves, if
any. on the permit at the time of the request. The
mine/progress map shall contain a legend which lists
the respective acreages and/or tonnages for each of
the above-described categories:

t4.11.a.8. Each request for inactive
status shall be submitied on fors preseribed by the
Director and shall contain a sworn statement as
follows: “The information contained in this
application is true and correct Lo the best of my
knowledge and belicf.” Such statement shall be
signed by an accountable official of the applicant
and shall be notarized: and

14.11.a.9. Inactive status shall not
relicve the operator of anv respounsibility for
complying with the Act. this rule. or the terms and
conditions of the permii.

14.11.b. The Direclor may grant inactive
status for a period not to exceed onc-half the permit
term il it is determined that the application contains
sufficient information to meet all requirements of
subdivision #4.11.a of this subsection: Provided,
That where the applicant documents in the
application that the operations will become inactive
for more than thirty (30) days. but will be
reaclivated on an intermittent and/or irregular basis
during the approval period. such operations are not
required to reapply for inactive status except at the
termination date of the initial term of approval:
Provided however. That the Dircctor may review the
approval of inaclive status during its term and
require updated information pursuant to subdivision
14.11.a ol this subsection. and based upon this or
other information. may modily or rescind the
approval prior 1o its initial termination date.

14.11.c. The Dircctor shall within five (3)




davs of receipl of a request for inactive stalus. post
the application and supporting documentation in an
appropriate public office in the arca of the permil.
and shall notify any persons who have requested
notification of a request for inactive status on the
relevant permit. that a request has been received.
The Director shall provide for public comment and
an opportunity for an informal conlerence. 1 a
request for an informal conference is reccived within
thirty (30) davs of the Division's receipt of the
request. the Dircctor shall sehedule the conlerence 1n
the arca of the permit.

14.11.d. Within thirty' (30) dayvs preceding
the expiration of the initial time period granted for
inactive status. the permiliee may request an
extension of the approved inactive period. and at
that time must submit current information meeting
the requirements of subdivision [4,11.a of this
subscction. The Dircctor shall make 1he same

" findings and provide for the same public review
process belore granting a request for extension. In
no event may the total time granted for inactive
status for any given surface coal extraction permit
be in excess of three (3) vears. provided. That
further extensions mav be granted on the basis ol'a
showing by the permitice that such extension is
necessary by reason of:

14.11.4d.1,
reactivation of the site:

Litigation precluding

14.11.d.2. Labor strikes: or

14.11.d.3.  Substantial cquipment
necessary for extraction, c.g. draghines. shovels. clec..
rcmain on the site and are being maintained in
working order.

14.11.c. The Dircctor may grant inactive
status for a period not to oxceed tlen yvears [or
preparation plants or load-out lacilities. whether or
not they are associated with a surface coal extraction
permit. Provided, preparation plants or load outs are
maintained in such condition the operations could be
resumed within sixiy (60) davs.

14.11.f The Dircetor may grant inactive
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status for a period not to exceed current permit term
plus fve years for underground mining operations.
Provided, the underground mining operation is
maintained in such condition that the operations
could be resumed within sixty (60} days and
openings are protected from unauthorized entry.

{4.11.g. The Dircclor may grant inactive
status for a period not to exceed ten vears for coal
refuse sites. Provided. the completed lifts of the
coal reluse site is regraded (which may include top
soiling). sceded and drainage control (e.g. diversions
ctc.): where possible, have been installed in
accordance with the terms and conditions of the
permit.

i4.11 h. The dircctor may grant inactive
status lor a permit (or a term longer than those set
ferth in c. and T ol this subscction. Provided,
however, the permittee shall {urnish and maintain
bond that is cqual to (he estimated actual
reclamalion cost. as determined by Lthe director. The
director shall review the ostimated actual
reclamation cost at least every two and one half
(22)vears.

[4.11.i. The provisions sct forth in this
subseclion shall be applicable to all surface mining
and reclamation operations which currently have
approved inactive status on the ctfective date of this
rule.

14.12. Variance From Approximate Original
Contour Requirements.

14.12.a. Proccdures to Obtain a Variance,
The Director may grant a variance from the
requirements [or restoring the mined land in steep
slope areas to approximate original contour under
the following terms and conditions:

[4.12.a.1. The permit area ts located
on steep slopes as defined in subdivision 14.8.a of
this rule:

[4.12.0.2. The alternative postmining
land use requirements ol subscction 7.3 of this rule .
arc mel:
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14.12.a.3. AN other applicable
requirements of the Act and this rule. except for
those rclating to approximate original contour. are
met;

14.12.a.4. All highwalls arc completely
backfilled in a manncr which results in a stalic
safety factor of 1.3:

14.12.a.5. Only spoil not necessary 10
achieve the postmining land usc may be removed
from the minc bench:

14.12.a.6. The watershed of the permit
and adjacent arca will be improved by reducing
pollutants. environmental impacts. or llood havards:
provided that. the watershed will be deemed
improved only il

14.12.2.6.A. The amount of total
suspended solids or other pollutants discharged Lo
ground or surface water from the permit arca will be
reduced, so as to improve the public or privale uses
or the ecology of such water., or flood hazards within
the watershed containing the permit arca will be
reduced by reduction of the peak ow discharge
from precipitation cvents or thaws: and

14.12.2.6.B. The total volume ol
flow from the proposed permit arca. during cvery
season of the year. will not vary in a way that
adversely affects the ceology of any surlace waler or
any cxisting or planned use of surface or ground
watcer,

t4.12.2.7. Appropriate Federal. State
and local government agencics have an oppartunity
to review and comment on the proposed postmining
land use to determine that the potential usc is shown
to constitute an cqual or better economic or public
use:

14.12.a.8. The proposed usc is
designed and certified by a qualified registered
professional  engincer in  conformance  with
professional standards cstablished to assurc the
stability. drainage. and configuration necessany [or
the intended use of the site: and

14.12.2.9. The surfacc land owner(s)
of the permit area has requested in writing that a
variance be granted to achieve the approved
alternalive postmining land usc.

f4.13. MSHA Approval. No mining shall
occur within five hundred (300} [eet of an
underground minc not totally abandoned without
approval by the Federat Minc Safety and Health
Adminisiration.

l4.14. Disposal of Excess Spotl.
14.14.a. General

l4.14.a.1.  Spoil not required to
achicve the approximate original contour shall be
transported Lo and placed on designated disposal
sites within the permil arca: Provided. however
where cnvironmental benefits will oceur. spoil not
needed to restore the approximate orisinal contour
of the land and reclaini_the land within the permit
arca may, in g manner consistent with the Act and
this rule, be_deposited on gbandoned mine lands
and/or _forfeited ming lands under g reclamation
conlract pursuant 1o section 28 ol the Act, ft will be
the permittec's resnonsibility (o gbtain the consent
of the surlace owner lor right of entry and 1o obtain
anv other permits_or approvals as necessary from
the appropriale environmental agencigs or other

agcngies:

i4.14.2.2. Al cxcess spoil shall be
placed in a controiled manner so as to minimize the
adverse clfeets of leachate and surface water runoff
from the fill on surface and groundhwater:

14.14.2.3. Coal processing wastes and
underground development waste shall not be placed
in such [ills unless the waste is placed in accordance
with section 22 of this rule. contains no acid
producing or toxic forming materials and is of the
proper characteristics so as to assure the design
stability of the {1l '

[4.14.a.4. Any excess speil disposal in
an underground mine shall be done in accordance
with a plan approved by the Mine Safety and Health
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Administration in accordance with design standards
subdivision 22.3.s of this rule:

14.14.2.5. Exccss spoil that is acid- or
toxic-forming or combustible shall be adequalely
covered with nonacid, nontoxic and noncombustible
material, or treated, to control the impact on surface
and ground water in accordance with subscction
14.6 and 14.7 of this section. to prevent sustained
combustion. and to minimize adverse cflects on
plant growth and the approved postmining land usc:

14.14.0.6. Slope protection shall be
provided to minimize surface erosion at the site. All
disturbed areas. including diversion channels thal
are not riprapped or otherwisc protected. shall be
revegetated upon completion of construction: and

14.14.2.7. The final configuration of
the fill shall be suitable for the approved post
mining tand usc.

14.14.b. Certificalion - Inspections and
Reporting.  Certification ol all excess spoil fills
shall be required as follows:

14.14b.1. The GH and appurlenant
struciures shall be designed in accordance with
professional design standards, which meet the
requirements of this subsection. and certificd by a
registered professional engineer experienced in the
design of earth and rock fill embankments:

14.14.b.2. During construction. the fill
shall be inspected quarterly for stability by a
registercd professional engincer experienced in the
construction of carth or rock {ills or other qualilicd
professional specialist working under the direction
of a professional engineer expericnced in Lhe
construction of earth or rock f{ills. Regular
inspections arc also required during placement and
compaction of (il materials and during critical
construction periods such as loundation preparation.
underdrain  placement. installation of surface
drainage systems. and construction ol rock toc
buttresses.  Within two (2} wecks lollowing
completion of the inspections. a report certified by
the registered professional cngincer shall be

submitted to the Director. The certificd report shall
contain a statement that the [ill is being constructed
and maintained as designed in accordance with the
approved plan and this rule. The report will also
notc any instances ol apparent instability, structural
weaknesses, and other hazards. The report on the
drainage system and protective filters shall include
color photographs taken during and after
construction. but before the underdrains arc covered
with excess spoil. Color photographs shall be of
suflicicnt size and number to provide a relative scale
and to clearly identify- the site. I the underdrains
arc construcicd in phases. each phase must be
certified separaiely. 1l excess durable rock spoil is
placed such that the underdrain system is
constructed  simultancously with excess  spoil
placement by the natural segregation of dumped
materials. color photographs of the underdrains
must be taken as they arc formed. All color
photographs shall be of adequate size and number to
provide a relative scale and to clearly identify the
site. A copy of the certified report shall be
maintained at the mine sie:

14.14.b.3. Aflter total completion of
the 111, a certification form shall be completed and
submilied to the Dircctor by the registered
professional engineer overseeing construction of the
fill: and

14.14.b.4, In addition to the
requirements  of paragraph 14.14.b.2 .of this
subdivision. certilication forms lor durable rock fills
shall be accompanied by the following:

14.14.b.4.A. A stalement attesting
that the fill contains no more than twenty-percent
(20%) non-durable material:

14,14 b.d.B. A statement attesting
that foundation preparation is procceding in
accordance with the design plans:

l4.14b4C. A stalement that

prohibited materials arc not being placed. deposited,
or disposed of into the fill arca: and

1414 b4 D A statcment that




sediment control measures arc constructed and being
maintained in accordance with the approved design
plans and the terms and conditions of the permit.

14.14.c. Location. Excecss spoil not
required to achieve the approximate original contour
on the permit arcas may be deposited oulside the
permit arca il the following conditions are met:

14.14.c.1.  Thc cxcess spoil s
deposited on another permit arca: or

14.14.¢.2. The excess spoil is placed
on an abandoned mine land project conducted under
the Abandoned Mine Land Program where:

14.14.c.2.A. A rectamation
contract is in effect:

14.14.¢.2.B. The project witl result
in improved environmental. aesthelic. or salcty
conditions; and

14.14.c.2.C. The project is
designcd and constructed in accordance with the Act
and this nule.

14.14.d. Disposal ol Excess Spoil on
Existing Benches. Spoil material not requured (o
return the area to the approximale original contour
may be placed on an existing bench il the following
conditions are met:

{4 14.d.1. Sufficient  [oundation
investigations and laboratory analyvsis of foundation
materials which include the effects of underground
workings below the solid bench. shall be perlfonmed.
Based on information obtained {rom such
investigations and analysis. the Dircctor may require
modification of design requircments from the spill.
Fills which arc proposcd on pre-cxisting benches
where the slope of the solid bench excecds ten
percent {10%) toward the outslope shall meet the
design requirements of subdivision 14. 14.1 of this
section.

14.14.d.2. All vegetation and organic
material shall be removed from the disposal area
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prior to placement of excess spoil. All topsoil shall
be removed and redistributed or stockpiled in
accordance with subsection t4.3 of this section. Al
excess spoil shall be transported and placed only on
the solid portion of the bench in a controlled manner
in horizontal lifts not exceeding four (4) feet in

thickness. The spoil must be compacted or
otherwise mechanically stabilized Lo achieve a static
satety factor of 1.3. The arca shall be backfitled and
graded to achicve Lhe most moderate slope possible
which does not exceed the angle of repose. The
final graded configuration shall be such that the
surface and subsurface drainage is compatible with
the natural surroundings and the approved
postmining land use. Terraces may be constructed
on the outslope if required for stability, control of
crosion. or to consernve soil moisture, The grade of
the outstopes between terraces shall nol be steeper
than two (2) horizontal to onc (1) vertical (30
pereent).

14.14.4.3. No permarnent
impoundments arc alfowed on the completed fill.
Small depressions may be allowed if they are needed
to retain moisture. minimize erosion, create and
enhance wildlile habitat. or assist revegetation; and
if thev are not incompatible with the stability of the
s

1. 14.d.4. Il the disposal arca contains
springs. natural or manmade water courses. or wet
weather sceps. the fill design shall include
diversions and underdrains as necessary to control
crosion, prevent watcr infiltration into the fill, and
cnsure stability. Diversions shall comply with the
requirements of subdivision 5.3.c and subsection
144 of this rule. Underdrains shall be designed and
construcled in accordance with paragraph 14.14.e.1
of this rule.

14.14.d.5. Underdrains shatl consist of
durable rock or pipe. be designed and constructed
using current. prudent engincering practices and
meet any design criteria established by the Act, this
rule. and the terms and conditions ol the permit.

14.14.d.6. The cxisting highwall shall
be climinated to the maximum extent technically




practicable.

14.14.d.7. Disposal of excess spoil
from an upper actively mined bench (o a lower pre-
existing bench by means of gravily transport may be
approved by the Director provided that:

14.14.d.7.A, The gravity transport
courses are determined on a site-specilic basis by
the operator as part of the permit application and
approved by the Director to minimize hazards to
health and safety and to ensure that damage will be
minimized between the bencehes. outside the set
course. and downslope of the lower bench should
excess spoil aceidentally move:

14,14.4.7.B. Al gravity
transported excess spoil. including that excess spoil
immediately below the gravity transport courses and
any pre-existing spoit that is disturbed. is rehandled
and placed in horizontal lifls in a controlled manner,
concurrently compacted as nccessany 10 ensure mass
stability and to prevent mass movement. and graded
to allow surface and subsurlace drainage to be
compatible with the natural surroundings and to
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ensure a minimum long-term static salety [actor of

1.3. Excess spoil on the beneh prior to the curraent
mining operation that is not disturbed need not be
rehandled except where necessary Lo ensure stability
of the fill:

[4.14.d.7.C. A safcty berm is
constructed on the solid portion of the lower beneh
prior to gravity transport of the excess spoil. Where
there is insufTicient material on the fower beneh o
construct a safcty berm. only that amount of excess
spoil necessary for the construction of the berm may
be gravity transporied 1o the lower hench prier Lo
construction of the berm: and

14.14.d.7.D. Excess spoit shall not
be allowed on the downslope below the upper bench
except on designated gravity transport courscs
properly prepared in accordance with subsection
14.3 ol this section. Upon completion of the (ill. no
excess spoil shall be allowed to remain on the
designated gravity transport course between the two
benches and cach transport course shall be

reclaimed in accordance with the requircments of the
Act. this rule. and the approved permit.

14.14.c. Valley Fills. Where the excess
spoil disposal site is located in a valley, the
following criteria shall be met:

14.14.c.1. Il the fill area contains
springs. natural waler courses. or wet weather seeps,
lateral underdrains shall be constructed from the wet
arcas to the rock core in such a manner that
infiltration and entrapment of water within the fill
will be prevented. Underdrains shall consist of
durablc rock or pipe. be designed and constructed
using current. prudent engineering practices which
will meel any design criteria established by the
Direetor. The underdrain svstem and the rock core
shall be designed Lo carny the anticipated scepage of
water due to rainfail away from the excess spoil fill
and [rom sceps and springs in the foundation of the
disposal arca and shall be protected [rom piping and
contamination by an adequate filter.  Rock
underdrains shall be constructed of durable,
nonacid. nontoxic-forming rock (c.g.. natural sand
and gravel. sandstone. limestone. or other durable
rock) that does not slake in water or degrade to soil
material. and which is [rec of coal. clay or other
nondurable material. Perforated pipe underdrains
shall be corrosion resistant and shall  have
characteristics consistent with the fong-term life of
the fill.

14.14.¢.2. The fill shall be designed to
assurc a long-term static safcty factor of 1.5 or
grealer.

14.14.¢.3. The outer slope or face of
the vallev fill shall be no steeper than two (2)
horizontal to onc (1) vertical with terraces
constructed al a maximuwn of cach filty (30) feet
vertical rise above the toc of the {ill. The bench
width of each terrace shall be no less than bwenty
(20) feet with a three (3) to five (3) percent slope
toward the face and a one (1) pereent slope toward
the rock core located near the center of the valley
fill,

14.14.¢.4. A rock core chimney drain
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may be utilized for fills that will come to the kevel of
the ridge line with no natural drainage arca above
the fill. A rock core chinney drain may also be used
for fills that do not come to the ridge linc provided
that the fill does not contain more than two hundred
and [ifly thousand (2350.000) cubic vards of material
unless located in an arca where the valley [oor is
always above the local water table. Surface water
runoff from arcas above and adjacent to the [ill shall
be diverted into properly designed and constructed
stabilized diversion channcls which have been
designed using best currenl technology to salcly
pass the peak runoff {rom a 100 year. 24-hour
precipitation event. The channel shall be designed
and constructed to ensure stability of the {ill. control
crosion. and minimize water infiltration into the {ill,

14.14.¢.5. The central rock care or
"chimney drain” shall lic in the apex of the valle
and extends throughout the depth and ength ol the
fill. The rock core shall be destgned and constructed
in accordance with the following criteria:

14,1465 A. The rock corc shall
consist of durable non-acid producing or toxic
forming rock of a minimum average diameter ol
twelve (12} inches with no more than ten (10)
percent of the core maierial consisting of {ines. and
which is frec of coal. clay or other non-durable
matcrial.

: [4.14.¢.5.B. The minimum widih
of the roek core shall be sixteen [cel. and shall be
protected by a [ilter system o ensure proper long-
term functioning which is designed and construcled
using current. prudent engincering practices. [Mno
filter is designed for the underdrains. a rock core ol
sufficient capacity shall be provided to allow for
partial plugging of the drain and/or rock corc.

14.14.¢.5.C. The core shall be
constructed progressively and concurrently wilh
cach 1ift of the valley Ml

14.14.¢.5.D. The finished surlace
of the rock core shall form a (raperoidal channel
capable of permitting the peak runolT of a onc-
hundred (100} year twentv-lour {24} hour
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precipitation evenl,

14 ld.e6.  Where valley fills are
designed for construction without a rock core, an
underdrain shall be used. The underdrain shalt be
designed and constructed in accordance with
standards set forth in paragraph 14.4.e.1 of this
subdivision. Surface runofT from above and across
the surface of the fill shall be carried through a
surlace diversion svsiem capable of handling the
peak nnolT from a onc-hundred (10() vear twenty-
lour {24) hour precipitation cvent.

14.14.e.7. Sufticient {oundation
investigations and laboratory analysis of foundation
materials which include the eflcets of underground
workings. shall be performed in order to develop the
nccessary plans.  design  specifications.  and
standards set lorth in the approved permit. Based
on information obtained {rom such investigations
and analysis. the Direclor may require modification
ol the design requirements ol the fill.

14.14.c.¥. Arcas upon which a valley
fill is 10 be constructed shall first be progressively
cleared of all trecs. brush. shrubs. and other organic
material which is above ground level: provided that,
in critical foundation areas. including, but not
limited to. the toe of the [ill. seepage or underdrain
arcas. and downstream portions of the fill that
provide a resisting lorce against massive slope
failure. all organic material both above and below
the ground surface must be removed. This material
shall be disposed of outside the (il arca. No more
than three (3) acres. cxcluding roadways, shall be
cleared until the first il of the valley fill is
compleled.

[4.14¢9. The valley fill shall be
constructed in lifis not exceeding lour (4) feet in
thickness beginning at the toc of the fill. Where fills
are designed and constructed using lifts exceeding
four {(4) feet in thickness. Lhe design plans and
specifications shail specily the thickness of the lifts.
The operator shall demonstrate how and the
engineer shalf certily that such thickness will insure
stability and mect all safety and cnvironmental
proleetion standards.
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14.14.e.10.

During and aller
construction, grading may drain surface water away
from the outslope of the fill and toward the rock
core with a maximum slope of three percent (3%).
A drainage pocket shalt be maintained at the head of
the fif at al] times to intercept and direct surface
runofTto the rock core. In no case shall this pocket
have a potential for impounding more than ten
thousand (10.000) cubic (et of water. No other
impoundments may be constructed on the [ill,

14.14.e.11. Where the toc of the spoil
rests on a downslope which is in excess of thirty-six
(36) percent. kevway cuts or rock toc butiresses
shall be constructed of sulficient siz¢ so as lo cnsure
stability of the fill as determined by stabihity
analvsis.

14.14.1. Side Hill Fills.

14.14.f.1.  Side Lill fills shall be
constructed on the most stable and mederate slopes
available with the natural downslope at the toc of
the fill not to exceed thirtv-six (36) percent. Where
possible, the toe of the fill shall rest on or above a
natural terrace. bench or berm in a manner which
will provide additional stability and prevent mass
movement.

14.14..2. Each design shall be based
on the results ol sulficicnt geotechnical investigation
of the construction sile. The investigations shall
include such factors as geologic condilions, soil
characteristics. depth of bedrock. springs. sceps and
groundwater {low, and a description of materials to
be placed in the {ifl.

14.§4.03. The design and construction
of all side hill fills must be certifted by a registered
profcssional engineer.

14.14.F£4. If the i1 arca conlains
springs. natural watcr courses or wet weather seeps.
latera! drains shall be constructed from the wet arcas
in the same manncr as st forth in paragraph
I4.14.¢.1 ol this rule.

14.14.03. All arcas upon which the fill
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is to be constructed shall be progressively cleared of
all trees, brush. shrubs. and other organic material
which is above ground level: provided that, in
critical foundation arcas, including, but not fimited
to. the toe of the [ill. scepage or underdrain areas,
and downstream portions of the fill that provide a
resisting force against massive slope [ailure, all
organic material both above and below the ground
surface must be removed. This material shalf be
disposcd ol cutside the fill arca.

414 6. The [i1l shall be constructed
in concurrently compacted lifts not exceeding four
(4) feet in thickness.

[4.14.0.7. The fill shall be designed
and constructed to assure a static safety factor of at
lcast 1.3,

4, 14.1.8. The outer slope or face of
the [ill shall be no steeper than two (2) horizontal to
one (1) vertical. Terraces shall be constructed on
the face of the (ill at cach [ifty (50) fect vertical rise
above the toc of the [l The terraces shall be a
minimum of twenty (20) fect wide and shall slope
three (3) to five (5) percent toward the face with a
lateral slopc of enc (1) percent to a discharge
channel capable of passing a one hundred (100} year
twenlyv-lour (24) hour precipitation event.

[4.14.I'9, Surlace water runoff [rom
the [ill and from surrounding arcas shall be diverted
away [rom the fill and into stabilized channels
designed to pass safely the runoff from a one-
hundred (100} year. twenty-four (24) hour
precipitation cvent.

14.14.1.10. No permanent
impoundments may be constructed on the completed
fill except that small depressions may be allowed if
they are nceded to relain moisture, minimize
crosion. create and cnhance wildlife habitat, or assist
revegelation: and if they arc not incompatible with
the stability of the fill.

14.14.. Durable Rock Fills.

14.14.¢ 1. The Dircetor may approve




3RCSR2

the design, construction, and use of a single lift fill
consisting of at lcast cighty (80} percent durable
rock if it can be determined. based on information
provided by the operator. that the following
conditions exist:

14.14.2.1.A. Examination ol core
borings and the geologic column show that the
overburden consists of durable sandstonc.
limestone, or other durable material in sulTicient
thickness and amounis to gencrate spoil material
that is eighty (80) percent or greater durable rock.
Where the Ol will contain non-cemented clay shale.
clay spoil. or other nondurable muaterial. such
material must be mixed with the durable rock in a
controlled manner such that no morc than twenty
(20) percent of the (i1l volume is not durable rock.
Tests shall be performed by a  Registered
Professional Engineer and approved by the Director
to demonstrate thal no more than twenty (20)
pereent of the fill volume is not durable rock.

14.14.g.1.B. The durable rock
shall not consist of acid-producing or toxic-lorming
material. will nol slake m water. and will nol
degrade to soil material.  For purposcs of this
paragraph only. soil material means material of
which at least fifts' (50) percent is [iner than 4.074
mim, whicl exhibits plasticity. and which meets the
criteria for group svmbol ML. CL. OL. MH. CH. or
OH. as determined by the Unified Soil
Classification Svsiem {(ASTM D-2487).

14.14.2.1.C. The toc ol the 111 will
rest on natural slopes no steeper than twenty (20)
pereent,

14.14.2.2. The fill shall be designed
based on the results ol sufficien! geotechnical
investigations of the construction site.  The
investigation shall include such factors as geologic
conditions. soil characteristics. depth to bedrock.
location of springs, sceps and groundwater {low.
potential effects of subsidence and a description ol
materials to be placed in rock cores and drains.

14.14.2. 3. The design and construction
ol all durable rock fills must he certified by a

registered professional cngincer experienced in
design and construction of earth and rock
cmbankments.

14.14.g.4. The foundation of the fill
and the fill shall be designed to assure a long-term
static salety factor of 1.5 or greater, and meet an
carthqualke safety factorof {.1.

14.14.2.5. The outer slope or face of
the fill shall be no steeper than two (2) horizontal or
onc{1) vertical (2:1), Terraces shall be constructed
on the fill at a maximum of every [ifly (30) feet in

“verlical risc abave the toc of the [ill. The terraces

shall be no less than twenty (20} feet in width and
slope toward the fill at a three (3) to five (5) percent
grade and slope faterally al one (1) percent grade to
discharge channcls capable of passing the peak
runoflT lor a onc-hundred (100) vear twenty-lour
(24} hour precipitation event.

14.14.¢.6. All arcas upon which the fill
is 1o be placed shall {irst be progressively cleared of
all trees. brush. shrubs and other organic material
which is above ground level: provided that, in
critical loundation arcas. including. bul not limited
to. the toe of the [ill. secepage or underdrain areas,
and downstream portions of Lhe [ill that provide a
resisting force against massive slope failure. all
organic maierial both above and below the ground
surlace musi be removed. This material shall be
disposed of outside the fill area.

' 14.14.g.7. The underdrain system may.
he constructed simullancously with excess spoil
placement by the natural segregation of dumped
matcrials: provided. that the resulting underdrain
system shall be capable of carrving anticipated
seepage of water duc to rainfall away (rom the
excess spoil {ill and from seeps and springs in the
foundation ol the disposal arca and the other
requircments for drainage control shall be met, If
the underdrain svstem is not constructed by natural
scgregation of dumped material. it shall be designed
and constructed in accordance with paragraph
14.4.c.1 of this subdivision.

4. 14 ¢ 8 Surface waler runo(T from




arcas above and adjacent Lo the fill shalf be diverted
into properly designed and constructed stabilized
diversion channels which have been designed using
best current technology to safely pass the peak
runoff from a 100 vear. 24-hour precipitation cvent,
The channel shall be designed and constructed to
ensure stability of the fill. control erosion. and
minimize water infiltration into the fill.

t4.14.2.9. The grade of the top surface
of the completed (ill shall not exceed five (5)
percent and shall slope toward the drainage channel.

{4.14.2.10, No  permanent
impoundments may be constructed on the completed
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fill except that small depressions may be alfowed if

they are needed lo retain moisture. minimize
erosion. creale and enhance wildlife habitat. or assist
revegetation: and il they are not incompatible with
the stability of the 1.

k4. 14.g.11. Notwithstanding any other

provisions ol this rule or the terms and conditions of

a permiit to the contrary. additional storage.capacity
or sediment control measurcs may be required
through permit revision il sediment removal
performance of the structure(s) during operation and
construction of the fill is found to be deficient 1o the
point that significant uon-compliance with
applicable efflucnt limits or water quality standards
results.

f4.14.2.12. The lollowing malerials
are hereby prohibited from being placed. deposited.
or disposed of into a durable rock {ili or durable
rock fill arca:

14.14.2. 12 A Surface soils.
provided that such soils used to cstablish vegetation
on the surface of the N1 arc not prohibiled:
provided, however. that such soils may be placed in
the fill il accounted for in design and construction as
nondurable material and such soils arc not deposited
in gritical zones of the Gl

14.14.8.12 B, Mud. silt. or
sediment cleaned or rcmoved (rom mining pits.
roadways, sediment control structures and/or other
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arcas ol the operation;

14.14.2.12.C. Vegetative  or
organic materials cleared or grubbed from the
permil or other arcas:

14.14.¢.12.D. Non-coal wastes;
and

14.14.6.12.E. Coal refuse.

[4.15,
Standards.

Contemporancous  Reclamation

14.15.a.  General.  This subsection
establishes general performance standards relating
to backfilling. regrading, and stabilization for all
surface mining operations within the State. The
mining and reclamation plan for cach operation shall
reflect these standards in deseribing how the mining
operations and reclamation operations are to be
coordinated to minimize total fand disturbance and
to keep reclamation operations as contemporaneous
as possible with the advance of mining operatious.
Particular cmphasis must be given to (1) limiting the
sizc and number of excess spoil disposal fills; (2)
jocating and configuring excess spoil disposal fills
in such a way so as to minimize land disturbance;
(3) controlled handling and placement of all spoil
malerial: and {4) the timing and sequence of
backlilling and rcgrading operations which will
minimive the ratio of disturbed and unreclaimed area
versus undisturbed and reclaimed arca. All surface
mining, operations shall be conducted in such a
manner so as to comph with the approved
reclamation plan and the standards set forth in this
subscction.

Spoil returncd to the mined-out area shali be
back[ilicd and graded to the approximate original
contour with all highwalls climinated. Backfilling
and grading of all disturbed arcas wilf be done in a
manner  which  climinatcs  spoil  piles  and
depressions. returns all slopes to the angle of repose
or lesser slopes 5o as 1o achieve a stalic safety factor
of 1.3 or greater. minimizes crosion and water
pollution both of!" and on the site. supports the
postmining land use. and covers all coal seams,

-

.
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acid-producing or toxic-forming materials. and
combustible material with non-toxic and non-
combustible material.

14.13.b. Time. Distance. and Acreage
Limits. Grading. backfilling. and waler
management practices shall be kept current as
follows:

14,15.b.1. Where the operation
consists of single scam contour mining only (no
augering) on steep or non-steep slopes disturbed and
unrcelaimed acreage including all excess spoil
disposal sites should not exceed thirty-five (35)
acres, and grading and backfilling shall follow the
mineral removal by a period not 1o exceed sixty (60)
days or a distance of one thousand five hundred
(1.500) lincar feet.

14.13b.2. Where the operation
consists of single seam contour mining and augering
or highwall mechanical mining on steep or non-
steep slopes. disturbed and unreelaimed acrcage
including all excess. spoil disposal sites shall nol
exceed fifty (30} acres. and the augering or highwall
mechanical mining shall {oltow the advance of the
mining pit by a peried not to exceed sixty (60} days.
The grading and backlilling shall lollow (he
augering or highwall mechanical mining by a period
of not more than thirty (30) davs or a distance of not
more than one thousand five hundred (1.300) lincar
feet; provided. That in no event shall more than
three thousand (3.000) lincar feet ol pil be exposed
at any time.

14.15.b.3.  Where the opcration
consists of augering or highwall meehanical mining
only on steep or non-steep slopes. disturbed and
unreclaimed acreage shall not exceed thirty-live {35)
acres. and the grading and backfilling shall [ollow
the augering or highwall mechanical mining by a
period not to exceed thirty (30) days or a distance of
not more than one thousand {1,000} lincar feet,

i4.15.b.4. Where the opcration
consists of arca mining only. on slopes which arc on
the average less than 20 degrees (207} in steepness.
disturbed and unreclaimed acreage inchuding excess
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spoil disposal sites shall not exceed one hundred
(100) acres or [ifty (30) percent of the permit area,
whichever is less. and backfilling and grading shall
not be more than two spoil ridges or mining cuts
behind the pit being worked. The maximum linear
feet of open pit shall not exceed three thousand
(3.000) [cet at any time and backfilling and grading
shall follow mingral removal within one hundred
cighty {180) davs.

14.15.b.5, Where the operation
consists of mulliple scam mining along the
topographic contour on stecp or non-steep slopes,
and where the coal scams running through the
meountain, hill. or ridge are only partially removed,
disturbed and unrcelaimed acreage including excess
spoil disposal sites. shall not exceed two hundred
(200) acres or [ilty (30) percent of the permit area,
whichever is less.  Augering and/or highwall
mechanical mining which becomes a part of these
types of operations shall be incorporated into the
operation in such a fashion so as to mect the subject
acrcage limitations.

14.13.b.6. There the mining operation
consists ol removing cntire coal seam(s) running
through the upper fraction of a mountain. hill or
ridge. or removing entire coal scam(s). running
through the upper fraction of a mountain. hill. or
ridge in conjunction with partially removing lower
scam(s) along the lopographic contour, the

following conlemporancous reclamation
requirements apply:
14.15.b.0.A. Disturbed and

unrcclaimed acreage. including excess spoil disposal
sites. shall not exceed thirty-(ive (35) pereent of the
totlal permit acreage. or three hundred (300) acres,
whichever is less. Provided: however. the director
may granl a varianee not to exceed five hundred
(500) acres on operations which consist of multiple
spreads of cquipment.

The ratio ol disturbed and unreclaimed
acrcage versus reclaimed or undisturbed acreage
shall be shown on progress maps submitted
annually or as otherwisc required by the Director.
The subject ratios shall be verified by the Director




to be consistent with the mining and reclamation
plan on the next regular inspection following receipt
of the progress map.

14.153.b.6.B. On operalions which
utilize draglines with a bucket capacity of greater
than forty-five (43) cubic yards, the requirements of
subparagraph 14.15.b.6.A of this paragraph is
waived and the following contemporancous
reclamation requirements apply:

14.15.b.6.B.1.  Incorporalc
into the required mining and reclamation plan a
detailed site specific description of the timing.
sequence. and arca extent of cach progressive phase
of the mining and reclamation operation which
reflects how the mining operations and the
reclamation operations will be coordinated so as 1o
minimize the amowunt of disturbed. unreclaimed arca.
and to quickly establish and maintain a specified
ratio of disturbed versus reclaimed area throughout
the life of the operation:

14.13b.6.B.2. Prestripping or
benching operations will not exceed four hundred
{(400) acres for any single permit:

14.150.6.B.3. Rough
backfilling and regrading shall be completed within
one hundred (180) dayvs following coal removal and
not more than four (4) spoil ridges behind the pit
being worked. the spoil from the active pit
constituting the first spoil ridge: and

14.15.6.6.B.4. The ratio of
disturbed acrcage versus reclaimed or undisturbed
acreage shall be shown on progress maps submitled
annually or as otherwisc required by the Director.

14.15.¢. Reclaimed Arca. For purposces
of this subsection. reclaimed acreage shall be that
portion of the permit area which has al a minimum
been fullv regraded and stabilized in accordance
with the reclamation plan. The following shall not
be inciuded in the caleulation of distwrbed area:

[4.15.¢c.1. Semi-permancui ancillary
facilities (haulroads, drainage control systems.
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parking areas. maintenance. storage and supply
arcas. ctc.). and arcas cleared bul not grubbed,
provided. that such arcas have appropriate drainage
control systems in place:

14.15.c.2. Areas within the confines
of cxcess spoil disposal fills which are under
construction provided the fill is being constructed in
the ~conventional” method, i.e.. completed {rom the
toe up. or those (ills which arc being constructed
progressively in lilts from the toe up or are being
progressively completed from the toe up by
constructing benches and appropriate drainage
conirol structures (ditches. flumes. channels. ete.)
from the Loc up as soon as the area is available to do
0.

14.15.c.3. Arcas containing 30
aggregate acres or less which have been cleared and
grubbed and have the appropriate drainage control
(temporary or permanent) installed and certified,
and which will becomie a part of the operational area
within six months or less. Failure o incorporate
these arcas into the operational area within six
months may result in the loss of this exemption,

|4.135.c.d. Arcas that have been cleared
and grubbed which exceed the thirly aggregate acres
and/or those which will not be included n the
operational arca within six months may be excluded
il the appropriate temporary or permanent drainage
control structures arc installed and certified and
have temporary vegetative cover established; and

14.15.c.5.  Arcas which have been
backlilled and graded with material placed in a
stable. controlled  manner  which  will  not
subscquentiy be moved to [inal grade. mechanically
stabilized. and had appropriate drainage control
structures instatled in accordance with the approved
mining and reclamation plans. The scdiment control
struclures need not be certified to meet this
requirement il the mining plan is such that it would
make this unfeasible.

[4.15.d. Applicability. Permit applications
which are pending approval after May 1. 1993 shall
not be issued without a mining and reclamation plan




which is consistent with the criteria sct forth in this
subsection.

After May 1, 1993. the mining and reclamation
plan for all active mining operations must be
consistent with the applicable criteria sct forth in
this subsection. Where permit revisions arc
necessary to satisfy this requirement. such revisions
shall be prepared and submitted to the Dircctor for
approval by July 1. 1993, Full compliance with the
revised mining and reclamation plan shall be
accomplished within twelve (12) months from the
date of the Director's approval.

After May 1, 1993, the mining and reclamation
plan for mining operations which have approved
inactive status musl bc consistent with the
applicable criteria of this subsection. Where permil
revisions arc nceessany Lo satisfy this requircment,
such revisions must be approved by the Director
prior 1o reactivation of the operation.

The director may consider contemporancous
reclamation plans on multiple permitted arcas with
adjoining boundarics where contemporancous
reclamation is practiced on a total operation basis.

14.15.e. Revegetation. Revegetation shall
be kept current by establishing a temporan or
permanent vegetative cover on regraded areas by the
end of the first growing season and a permanent
cover by the end of the sccond growing scasoun.

14.15.f. Variancc - Permit Applications.
The Dircctor may grant approval o a mining and
reclamation plan for a permit which secks a vartance
to one or more of the standards sct lorth in this
subsection, if on the basis of silc specilic conditions
and sound scientific and/or cngincering data. the
applicant can demonstrate that compliance with one
or more of these standards s not technologically or
economically {easible. The variance request shall be
in writing and must contain the {ollowing clements:

14.15.€1. A description ol the specific
standard(s) for which a variance is sought.

14.15.£2. A statement with supporting
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documentation and scientific and/or engineering
data which describes how site specific conditions
make compliance with  the  standard(s)
technologically or economically inleasible.

14.15.0.3. Specific  alternative
standards of the same type and specificity as the
standards for which a variance is sought.

i4.15.04. A sequential plan showing
all phases of the proposed mining and reclamation
operation Lo include specific time frames for
completing cach phase.  The plan must at a
minimum describe at what point reclamation
operations will commence and how such operations
will advanee in relation to the mining opcrations
throughout the remainder of operational sequence.

14.15.¢. Variance - Existing and Ongoing
Operations. The Dircctor may grant approval of a
request [or a varianee to the standards set forth in
this subsection for exisling and/or ongoing surface
mining operations only alter all reasonable steps
have been taken by the operator to minimize land
disturbance and if the operator demonsirates,
through an on-site evaluation and sound scientific
and/or engineering data. that compliance with these
. standards arc technologically or economically
inlcasible. The variance request will be in writing
and shall comtain the elements sct forth in
subdivision 14.13.0 of this subscction.

14.15.h. Reclamation  Equipment.
Operable regrading equipment shall be kept on the
permit arca until satisfactory completion of grading
of all disturbed arca unless othenwisc approved.

14.15.5. Excmptions. Backfilling and
grading may be postponed on a permit where
surface mining operations and underground mining
operations arc proposed on the same arca: provided
that all requircments sct forth in paragraph 16,
subscction (b). secctien 13 of the Act are met.
Where the undereround mining permil is terminated
or revoked. backfilling. regrading. and reclamation
shall commence and proceed in accordance with the
provisions of subdivision 15.2.b of this subsection.
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14.15). Grading Outer Spoil. All outer
spoil shall be graded so as to blend into the

adjoining undisturbed lands.  All spoil must be
placed in such a manner that the final surface of alt
slopes is mcchanically stabilized using tracked
equipment or other equivalent means,

14.15.k. Erosion Control. All disturbed
areas shall be regraded and stabilized in a manncr
which effectively controls crosion.

14.15.1.  Regraded Drainage Control.
Drainage control on regraded arcas shall prevent
excessive erosion or additional contributions of
suspended solids to the recelving stream. cnsure
safety and conserve soil moisture. Drainage control
measures may include. but are not limited to.
constructed drainways. (lumes and riprap channels.
iracking in, small depressions or ather devices.

14.15.m. Coal Processing Waste Disposal.
Where approval for placing coal processing waste in
the backfill has been granted. such placement shall
be done in accordance with the compactlion
requirements ol subdivision 22.3.p. of this
subsection. The final graded slope shall not exceed
cither the angle of reposc or such other lesser slope
as is neeessary 1o achieve a minimum long-term
static safety factor of 1.3 and to prevent slides.

14.15.m.1. The coal processing waste
shall be placed in a controlled manner so as to:

14.15.m.1.A. Minimize adverse
effects of leachate and surface-water runofl on
surface and ground water quality and quantity:

14.13.m.1.B. Ensurc mass stability
and prevent mass movement during and after
construction;

14.15.m.1.C. Ensure that the final
disposal facility is suitable for reclamation and
revegetation  compatible  with  the  natural
surroundings and the approved postmining land use:

14.15.m.1.D. Not create a public
havard: and
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14.15.m.1.E. Prevent combustion.

14.15.m.2. The coal processing waste
will not be placed in the backfill unless it has been
demonstrated to the satisfaction of the Dircctor that:

14.15.m.2.A. the coal processing
waste 1o be placed based upon laboratory testing to
be non-toxic and/or non-acid producing: or

14.13.m.2.B. an adequate handling
plan including alkaline additives has been developed
and the material after alkaline addition is non-toxic
and/or non-acid producing.

The disposal facility shall be designed using
currcnt. prudent engincering practices and shali meet
any design criteria eslablished by the Direclor. A
qualificd  registered  professional  engineer,
experienced in the design of similar carth and waste
structures. shall certily the design of the disposal
Macility. If any examination or inspection discloses
that a potential lazard exists. the Dircctor shall be
informed promptly of the finding and of the
emergency  procedures  formulated for  public
protection and remedial action. I adequate
procedurcs cannot be lormulated or implemented,
the Dircctor shall be notilicd immediately, and the
Dircctor will then notify the appropriate agencies
that other cmergeney procedures are required to
protect the public.

111 in) - i
Wl JASNTERTTINT083 PGV VL
1

. - 1 1 - [
iJiC\ TULMS T IO dL s Llh.l‘l L-Uti‘[tl“l- ] lJIC'\J.\lDLHlE

) N 11 L] I 1 4.0 L i .1
TR oI IJdIT LAY WLl LIl ulquLauu.-

[ 1 E 1 Pl ) A g J 1
FTTUNTL L STAT I TS (94 |3 L s N Sy 4 B LW N W } L)

i 1 L : g
regtahons——imess——otnerwse exeptedm

kN I | TS, " 4 [l S ) ]l
T=. AL TG TN RGIR T TTEIVWJIL
& & [3 A =3
[3 < O -
4 L L WV eIy L

H ') M { 1]
IO vVIRTTAY o TG

TLITH IS UL LI‘LIUII [

3 3 L




38CSR2

! 2 o r.[”O“Cd “hﬂ]c-
o ] ALLL 1
_\ IJld\—Libtll. IT b!JUll

R=4 . =

4L, . n it § - 1
OIS IO TS U TIT TU LT ITI G T

111 il 4 |
= 1T, TYCCUILUT tULUATSGd vie oULl

ilc & L il [ Sl 3

k) T 1L y (o . Y o 1
A28 > D TR T PN S L A MU LA T3 Ut S TS ITUIAITTT B - -

ddrrtdgc ter Hheenvirommernt v Ao 3 ri

[ W A ole s " M 1 1l ot
T L U LIV UL UTHN T G ST 1Tl

M ~ . h I I L) 11 o " Ia
- JITS b =T} WSLLLLTT LS SRR A Idy L ivg
4 RUA l [y : ANES < »
1 £ Lo fon (oot [ ) 1. 1 L ——r . . oy Bl 1 b |
TOTTEFUC TINS5 VT A U oI O pPrevedit P TTTRITYY AR LA T1%) F PR R oTa s A+ U |- R 3 B[S R IULIR A R LR ) A

i | b, W, PP . ] I 1111 o 3 ] ] &l o |
T eI e ST oS TO T WTIR Yeted | N O LY o) J}}Uli PlratLiruni it ULtV
ot i - . i P PR & | 1.
3 LTU'IEH“:, lJik.r\ TOTTS 1 el = Ul)blsl“ulib SIROT e O

3 L
i Loll) . i I S i bt e } ' h ;I AT 4ot o114 b §
O ared San o T dCCOTURITIUL T WITTT JULLTIOINTT L 2L T T Aun OV G ELTJELTUTT STt T U Lt TUAd
+] k P TRk 1 T . | ] Y P
[N A leLlltlLlUllb. b.\\.bpl. RITdL el lUlSs'i\.llH SLitic Utli TIT AU LTI 'L“L“. WL d 50a 3} PILJHIPL LA RIS A
. - . - [ X
< 3 Ld - & & B cUrver “1“5!’. Ltt T Slld” b: stdccludtc to
Il ! M I M ot b 1l WrR ) £3n
cuntun CLUSTUTL JTIRL IS LTSS TCTIT W LOLE it
AT 1 i 1 L el A ! i A| 11, B 5 4
P CEVETE, LAPAJSUAL CORIT ST TG T FoL TATIIRTOUTT DT LR 4] Ot LUV eI TUA LTI ITIA S
o . . - P PRI o & P T o ntbn, 0 [l
< - & o [ TOT TR T ELLAUIUR o MOt T T CtIOTT 7~ U0 thiGoG

| J -] a1 . At o} 1Ll i I 1 ] 1
CAPURLLS LS UL pluuuu\.u UM OTE SIS STIATITUG TOETRAGIUVITG wildy U IO TR U A ClIoLFUy =lddo

| £l ul ) { . 1 ]‘15'55 l:. ”1:]3"‘::‘:' Y ”,‘,11 e 1151[mm1_tjc
I y LU LIRAT X1 E) TN RYEEY < - A - Ll

W 1y 1 . L px4 3 <

& L . 57 : 3 [ &

1 : o et ¢ s
to-sottiroeros oo RETON OT prentinng

= B N [

: 1: | " - L h M i1
O ThS btllll]}ll[ib '\bblll.l.ll.[llc-..‘: RS TULLE 138 LIN-

111 o [ J ok L 1 4. A 1 3 i T
= i\).d. OO W TIRIELS Tl v U =, T 0 CORT T eI T S UL DA L TUTT A T 2




38CSR2

14.16. Control of Fugitive Dusl. All exposed
surface arcas shall be protected and stabilized to
effectively control crosion and air pollution
attendant Lo crosion.

14.17. Utility Instaflations. All surlace mining
operations shall be conducted in a manner which

minimizes damage. destruction. or disruption of

services provided by oil. gas. and water wells: oil.
gas, and coal-slurry pipelines: railroads: clectric and
telephone lines: and water and scwage lines which
pass over. under. or through the permit arca. unless
othenwise approved by the owner of those facilitics
and the Dircctor.

14.18. Disposal of Noncoal Mine Wastes.

14.18.a. Noncoal mine wastes. excepl coal
refuse and/or timber [rom clearing and grubbing
opcrations, includes. but is not limiled 1o greasc.
fubricants, paints, (ammuable liquids. garbage.
abandoned mining machinery. lumber and other
combustible materials generaled during mining
activitics shall be placed and stored in a controlled
manner in a designated portion of the permit arca.
Placement and storage shall ensure that leachate and
surface runoff do not degrade surface or ground
water. that fires arc prevented. and that the area
remains stablc and suitable for reclamation and
revegetation  compatible  with  the  natural
surroundings.

14.18.b. Final disposal of noncoal minc
waste within the permit arca will be in accordance
with a permit issued pursuant to W, Va, Code §22-
15 ct seq. (Solid Waste Management Act).

14.18.c. Atno time shall any noncoal mine
waste be deposited in a refuse pile or impounding
structure. nor shall an excavation [or a noncoal mine

waste disposal site be located within cight (8) feel ol

any coal outcrop or coal storage area.
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§38-2-15. Performance Standards Applicable
Only to Underground Mining Operations.

13.1. Site Development.

13.1.a. Time Schedule for Site Excavation.
The time schedule for site excavation shall be
consistent with the approved preplan and shall
provide for mininmum exposure of disturbed area
over a given tme [rame in a manner consisient with
environmentally sound procedures. Regrading and
stabilization of all arcas disturbed in the
development of the mine site shall proceed as
contemporancously as practicable. In any event, all
required drainage system components and roads
necessany [or site construction shall be installed in
accordance with the approved preplan prior to any
disturbance for site development.

_ 13.1.b. Temporary Storage of Overburden
to be Used for Backfilling and Regrading. Al
material to be used in final regrading must be placed
within the permit arca as specilied in the approved
plan in a manner which will insure mass stability in
accordance with this rule and revegetated to prevent
crosion.

[5.1.c. Temporary Revegetation. All
topsoil and spoil storage areas which will be in place
for more than six (6) months but less than one (1)
vear shall al a minimum be seeded and mulched so
as to cslablish a satisfactory stand of temporary
vegetative cover. This sceding and mulching must
be done promptly.

15.1.d. All

Permanent Revegetation.




topsoil, spoil storage and other disturbed arcas
which will be in place for longer than one (1) vear
shall be mulched promptly, seeded. and/or planted
during the first sceding season [ollowing
disturbanice so as to establish a satisfactory
permanent vegetative cover. Trees shall be required
only on those areas that:

15.8.d. 1. Will not be redisturbed by
future reclamation activities: or

15.1.d.2. Arc nccessary in order 1o
meet the approved posimining land use.

[5.1e.  Mine Site Organization and
Aesthetics. Indiscriminate dumping or discarding ol
materials. litter, junked cquipment. containers. or
other waste materials such as [ubricants. painis.
flammable liquids. garbage. lumber or other
combustible maierial generated or used shall be
prohibited. These materials shall be properly placed
in arcas specifically designated lor their storage or
disposal or removed from the area. Regrading and
revegetation of the disposal areas shall be planned
and carried out where possible in a manner which
results in the covering or screening of offensive and
unsightly areas.

15.1.f. Noncoal waste disposal sites shall:

[3.1.6.1. Be designed and constructed
so as not to degrade surface or ground waters:

15.1.£2. Not be located within cight
(8) feet of any coal outcrop or coal storage arca:

15.1.1.3. Not be deposited in a refuse
pile or impounding structure:

15.1.04. Bc compacted: and
[5.1.f.5. Beccovered with at least Lwo
(2) feet of soil, stabilized. and revegetated alter

- completion.

15.2. Backfilling and Regrading,

15.2.a. General. Spoil returnced to the
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mined-out arca shall be backfilled and graded to
approximate original contour with all highwalls
¢liminated and a postmining slope that does not
excecd cither the angle of repose or such lesser slope
as is necessary to achieve a minimum long-term
static safety (actor of 1.3 and prevent slides.

15.2.b. Time Schedule for Regrading and
Backlilling. Regrading and backfilling will be
completed as contemporaneously as practicable with
mining operations and as rellected on the approved
mining and reclamation plan: provided, however,
that reclamation activities shall be initiated within
thirty (30) days. and final backfilling and regrading
shall be initiatcd within onc hundred eighty (180)
davs of completion of underground operations.
Should particular site conditions or weather make
adherence to these guidelines impractical. the period
of time required to be current may be reasonably
extended.

I3.2.c. Revegetation. Revegetation shall
be kepl current by establishing a temporary or
permancnt vegelative cover on regraded arcas by the
end of the first growing season and a permanent
vegetative cover by the end of the sccond growing
scason. Standards and procedurcs [or establishing
a salisfactony vegetative cover and guidelines for
species scleclion and application rates are found in
scction 9 of this rule.

15.2.d. Variances From  Highwall
Elimination. All underground mining operations
which were in existence and which created highwalls
prior to August 3. 1977, and which highwalls were
not realTected. may not be required to climinate the
highwall if the operator can demonstrate that it is
technologically infeasible. by virtue of the fact that
there is an insufTicient amount of spoil material
within the proximity of the mine site. The operator
shall utilize all available material to climinate as
much ol the highwall as possible or to achieve
highwall climination. At a mintmum. the operator
shall be required to seal all underground openings
and to cover the exposed coal scam with a minimum
of four (4) feet of nonacid producing materials.
This paragraph does not constitute a variance from
the requirement for highwall chimination except on
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previouslv mined arcas (prior to May 3. 1978)
which would involve exposing onc arca of highwall
completely eliminated during the instalfation of the
deep mine in order to climinate another arca of
highwall.

13.2.c. Allunderground mining opcrations
which were in existence and which created a
highwall prior to August 3, 1977, and which were
reaffected by those operations during the remaining
lives of their operations shall comply with the
provisions of subsection 14,16 of this rule.

15.2.f Rchandling of Excess Spoil Piles.
Rehandling of settled and revegetated [ills to
achieve approximate original contour at the
conclusion of underground mining activities shall
not be required if the following conditions arc mel:

i5.2.51. The fill is not located so as Lo
be detrimental to the environment or 1o the health
and safcty of the public and is compatible with the
approved post mining land use:

13.2.0.2. Stability of the [l shall be
demonstrated  through standard  geotcchnical
analvsis 10 be consistent with the backfilling and
grading requirements: and maintain a static safety
factor of 1.3 on solid benches and 1.5 on slopes:

15.2.03.  Surface runoll wround,
through, and from the [ill is controlled by drainage
structures (diversions. rock cores. etc.), which are
designed and constructed in accordance with the
approved plans and design specifications:

15.2.f4. Anv  underground
development wastes used in the {ill arc non-loxic
and non-acid producing: and

15.2.F.5. The surface of the hill has
been vegetated in accordance with scetion 9 of this
rule.
153, In situ processing:  Performance
standards.

15.3.a. General. Any person whao conducts

141

in situ processing activities shall comply with the
applicablc performance standards of the Act, this
rule. and the terms and conditions of a permit.

13.3.b. Protection of Hydrologic Balance.
In situ processing activities shall be planned and
conducted to minimize disturbance to the prevailing
hvdrologic balance by:

153.3.b.1. Avoiding discharge of fluids
into holes or swells. other than as approved by the
Dircetor:

15.3.b.2. Injecting process recovery
Muids only into geologic zones ar intervals approved
as produclion zones by the Director and in
accordance with applicable Siate and Federal
underground injection control regulations:

153.3.b.3. Avoiding annular injection
between the wall of the drill hele and the castng: and

[5.3b4.  Preventing discharge of
process fuid into surface waters.

13.3.c. Control of Toxics. Each person
who conducts in situ processing activities shall
submit for approval as part of the application for a
permit a plan that ensures that all acid-forming,
toxic-forming. or radicactive gascs. solids, or
liquids constituling a [irc. health. safety, or
environmental hazard and caused by the mining and
recovery process are promptly treated. confined, or
disposed of. in a manncr that prevents
contamination of ground and surface waters,
damage to fish. wildiife and related environmental
valucs. and threats to the public health and safety.

15.3.d. Process Recovery Fluids. Each
person who conducls in situ processing activities
shall prevent flow of the process recovery {luid:

[5.3.d.l. Horizontally beyond the
affected arca identificd in the permit: and

15.3.d.2. Vertically into overlving or
underlving aquilers.
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133e. Restoration of Groundwaler
Quality. Each person who conducts in situ
processing activitics shall resiore the qualiiy of
affected ground water in the permit area and
adjacent area, including ground water above and
below the production zone. to the approximate
premining levels or better. to cnsure Lhat the
potential for use of the ground water is not
diminished.

15.4. In situ processing: Monitoring.

15.4.a. Monitoring Requirements. Each
person who conducts in silu processing activilies
shall monitor the quality and quantity of surface and
ground water and the subsurface flow and storage
characteristics. in a manner approved by the
Director. to mcasure changes in the quantity and
quality of water in surface and ground water
systems 1n the permit area and in adjacent areas.

15.4b. Water Quality Standards. Air and
water quality monitoring shall be conducled in
accordance with moniloring programs approved by
the Dircetor as necessany' according to appropriaie
Federal and State air and water quality standards.

§38-2-16. Subsidence Control.
16.1. Public Notice.

16.1.a.  Nolificalion Requirements. A
notification shall be distributed by mail (o all
owners of property and residents within the arca
above the underground workings. Each such person
shall be notified by certificd mail {return reeeipt
requested) at least six (6) months prior to mining, or
other time period if approved by the Dircctor.
beneath his or her property or residence, The relurn
receipt shall be kept at the mine office. The
notification shall contain. at a minimum;

16.1.a.1.
number and address:

Company name. puermit

16.1.2.2. Identilication of sperific
areas in which mining will take place and the date

specific arcas will be undermined:
16.1.a2.3. Dates of mining activities
that could cause subsidence and affect specific

structures; and

[6.1.a.4. The location or locations

_where the substdence control plan may be examined.

16.2. Surface Owner Protection,

16.2.a.  General.  Each person who
conducts underground mining activities shall either

‘adopt measures consistent with known technology

which prevent subsidence from causing material
damage to the extent technologically and
ceconomically feasible, maximirze mine stability, and
maintain the value and reasonably [oreseeable use of
surlace lands: or adopt mining technology which
provides [or planned subsidence in a predictable and
controlled manner. Nothing in this part shall be
construad 1o prohibit the standard method of room-
and-pillar mining.

16.2.b. Plan Requirements. The operator
shall comply with all provisions of the approved
subsidence control plan prepared pursuant to
subscction 3.12 of this rule.

16.2.c. Material Damage. Matertal in the
context of this section and 3.12 of this rule means:
any functional impairment of surlace lands. features,
structures or acilities: any physical change that has
a significant adverse impact on the alfected land’s
capability 1o support current or rcasonably
foresccable uses or causes significant loss in
production or income: or any signilicant change in
the condition. appearance or utility of any structure
from its pre-subsidence condition. The operator
shall:

16.2.c.1. Correct any material damage
resulting from subsidence caused 1o surface lands, to
the extent technologically and cconomically feasible,
by restoring the land to a condition capable of
maintaining the value and reasonably [oresceable
uses which it was capable of supporting before |
subsiclence:




16.2.6.2.  Either correct material
damage resulting from subsidence caused to any
structures or facilities by repairing the damage or
compensate the owner of such structures or facilitics
in the full amount of the diminution in valuc
resulting from the subsidence. Repair of damage
includes rehabilitation. restoration. or replacement
of damaged structures or facilitics. Compensation
may be accomplished by the purchase prior (o
mining of a non-cancelable premium-prepaid
insurance policy.  The requirements ol s
paragraph only apply to subsidence related damage
caused by underground mining activitics concducted
after October 24,1992 and

16.2.¢.3. Presumption of Causation. If
alleged subsidence damage occurs to any non-
commercial or residential dwellings and structures
relaled thercio occurs as the resull of carth
movement within the arca which a pre-subsidence
structural  survey is  required. a  rcbuttable
presumption exist ihat the underground mining
aperation caused the damage.

16.2.c.3.A. Il the permitice was
denied access to the land or property for the purpose
of conducting the pre-subsidence survey. no
presumption of causation will exist.

16.2.¢.3.B. The presumption will
be rebuticd if}, for example. the evidence establishes
that: the damage predated the mining in question:
the damage was proximaitely caused by somce other
factors or was not proximately caused by
subsidence; or the damage occurred outside the
surface area within which subsidence was actually
caused by the mining m question.

16.2.¢.3.C. In any determination
whether damage to protected stiuctures was causcd
by subsidence from underground mining. all
relevant and reasonably available information will
be considered by the director.

16.2.c.d. Bonding lor Subsidence
Damage: When subsidence related material damage
occurs to lands, structures. or water supply. and il
the dircctor issues violation(s). the dircctor may
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extend the 90-day abatement period {o complete
repairs. but shall not exceed one year from date of
violation notice. Provided. however. the permittee
demonstrates, in writing, that it would be
unrcasonable to complete repairs within the 90-day
abatement period. IF extended bevond 90-days, as
pari of the remedial measurcs. the permiitee shall
post an escrow bond to cover the estimated costs of
repairs.

16.2.d. Protection of Public Buildings and
Dams. Underground mining activities shall not be
conducted bencath or adjacent to public buildings
angd facilities, churches, schools. hospitals, or
impoundments with a storage capacity of, or bodies
of water containing, twenty {20) acre-fect or more,
unless Lthe Dircctor finds that mining will not cause
material damage or reduce the foresccable use. The
Dircctor may. il necessary to minimize the potential
lor damage. limit the pereent of coal extraction
underneath or adjacent 1o such features or facilities.
[I" subsidence causcs material damage to such
fealures or facilities. the Director may suspend
mining under or adjacent to such features or
facilities until the subsidence control plan is
modifted.

16.2.¢. Progress Maps. Updated maps of
underground workings as required in W, Va. Code
$22A-2-lel seq. shall be made available to the
Dircctor lor determining compliance with the
subsidence control plans required in subsection 3.12
of this rule. and projected location of potential
subsidence. The maps and accompanying
descriptions. as  appropriate.  shall  identify
significant f(catures ol the underground mine,
including the size. configuration. and approximate
location of pillars and entrics. exiraction ratios,
measures taken 1o prevent or minimize subsidence
and related damage. arcas of full extraction. and
other information required by the Director. Upon
request of the operator. information submitted with
the detailed plan may be held as conflidential.

§38-2-17. Small Operator Assistance Pi‘ogram.

17.1. General. This section comprises the
Small Operator Assistance Program (SOAP) and
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governs the procedures for providing assistance 1o
qualified small operators for the determination of
the probable hydrologic consequences of mining and
reclamation required by the Act and these rules.
including the enginecring analvses and designs: the
development of cross-scction maps and plans: the
geologic drilling and statement of results of iest
borings and core samplings: preblast surveys: the
collection of site-specific resource information and
production of protection and enhancement plans for
fish and wildlife habitats and other environmental
values; and the collection of archacological and
historical information: and any other archacological
and historical information required by the federal
department of the interior and the preparation of
plans that may be nccessitated thereln: and the
Director shall provide or assume the cosl ol traming
coal operators thal mect the qualilications
concerning the preparation of permit applications
and compliance with the regulatory program. and
shall ensure that qualified coal operators arc awarc
of the assistance available under Lhis section,

The Dircctor will develop a procedure For the
interstale coordination and exchange of information
collceted under the Small Operators Assistance
Program,

Data collected under this program shail be made
available to all interested persons in accordance with
subsection 18.4 of this rule. cxcept information
related to the chemical and physical propertics of
coal; provided. that information which pertains only
to the analysis ol the chemical and physical
properties of coal. except information regarding
such mineral or clemental content which s
potentially toxic to the environment. shatl be kept
confidential.

17.2. Program Serviccs. Where a qualified
small operator requests in writing assistance. as
provided by the Small Operator Assistance
Program. the Division of Environmental Protection
shall select and pay a qualified laboratory Lo
determine the probable hyvdrologic consequences of
miining and reclamation operations in the permit and
adjacent arcas and potentially impacted oflsite
arcas. The probable hyvdrologic consequences shall
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be in accordance with paragraphs (7). (8), (10),
(110, (12). (13} and (16) through {19) subsection {a)
scction 9 of the Act. subdivision 3.22.a of this rule,
and subscction 3.23 ol this rule.

17.3. Eligibility for Assistance. Applicants are
cligible for assistance if they:

17.3.a. [niend to apply for a permit
pursuant to the Act: and

17.3.b. Establish that their probable total
altributed annual coal production from all locations
during any consecutive twelve (123 month period
cither during the term of the permit or during the
first [1ve (3) vears aller issuance of the permit,
whichever period is shorter. will nol exceed three
hundred thousand (300.000) tons. Production from
the fotlowing operations shall be atiributed to the
applicant:

17.3.b.1. The pro rata share, based
upon percentage of ownership of applicant. of coal
produced by operations in which the applicant owns
more than a ten pereent { 10%) interest:

17.3.0.2. The pro rata share. based
upon pereentage of ownership ol applicant. of coal
produced in other operations by persons who own
more than five perecent (3%) of the applicant's
aperation:

17.3b.3. All coal produced by
operations which are owned by members of the
applicant's family' and relatives unless there is no
dircet or indircet business relattonship between or
among them: and

17.3b4. All coal produced by
operations owned or controlled by the applicant, or
by persons who dircetly or indirectly control the
applicant by reason of direction of management.

17.3.c. Persons who arc prohibited from
receiving a permit for any reason. and persons who
organiz¢ or reorganize a company for the sole
purpose of obtaining assistance from SOAP. shall
be deemed ineligible.




17.4. Request [or Assistance. Each applicant
requesting assistance shall provide information on
forms provided by the Dircctor in an application
that shall be clear and concise and shall be provided
in a format prescribed by the Director and/or a
format required by the Federal Office of Surface
Mining Reclamation and Enforcement.

17.3. Application Approval and Notice.

17.5.a. The applicant shall be notified in
writing if the application requesting assistance has
been approved or denied. and if denied. the reasons
shall be attached.

17.5.b. If application requesting assistance
has been approved. then one or more qualificd
laboratory or contracter will be selected to perform
this work. A copv of the contract or other
appropriate work order and the (inal report shall be
provided to the applicant.

17.5.c. The applicant shall arrange lor any
neeessary right-of-entny for State personnel and the
sclected laboratony's or contractor's personnet Lo
gain access to data collection and monitoring sites
on the proposed permit arca and adjacent arcas and
shall provide writter agreements of such to the
Director prior io entry.

17.6. Qualificd Laboratorics,

17.6.a. General. A qualified laboratorny
means a  designated public ageney. privale
consulting firm or analytical laboratory approved by
the Division of Environmental Proteclion as a
SOAP contractor.

17.6.b. Basic Qualifications. To qualifi
for designation. the laboratory or contractor must
demonstrate that it;

17.6.b.1. Is staffed with expericnecd.
professtonal personne] in the ficld of hnvdrology.
mining engineering. aqualic biology. geology. or
chemistry applicable to the work to be performed:

17.6.b.2. Is capable of collecting
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necessary [teld data and samples:

17.6.b.3. Has adequale space for
material preparation. cleaning and sterilizing
necessary equipment. stationary equipment. storage,
and space to accommodate periods of peak work
loads:

17.6.b.4. Mects the requirements of the
QOccupational Salety and Hcalth Act or the
cquivalent state salely and health program;

17.6.b.5. Has the financial capability
and bustncss organization nceessary o perform the
work required:

17.6.b.6. Has analytical. monitoring
and measuring equipment capable of meeting the
applicable standards and methods contained in the
most current edition of the Standard Methods for the
Examination of Water and Waste Water; Metheds
for Chemical Analvsis of Water and Wastes; and
EPA Manual 600/2-78-054 Ficld and Laboratory
Methods Applicable to Overburden Minesoils: and

17.6.b.7. Has the capability of making
hydrologic ficld measurcments and  analytical
laboratory determinations by acceptable hydrologic
engingering or analyiical methads.

17.6.c.  The qualified laboratory or
contractor shall be capable of performing the
determination and statement. and other components
of work as described in the work directive given to
the contractor by the Director which are required
components neecssary to make a determination of
the proposed permil's probable hydrological
consequenices.  Subcontractors may be used to
provide the services required provided their use is
defined in the application for designation and prior
written approval is granted by the Division of
Environmental Protection.

17.7. Liability of Operalors.
17.7.a. The applicant shall reimburse the

Division ol Environmental Protection for the cost of
the program services performed if the applicant:




17.7.a.1. Submits fals¢ information on
the application:

17.7.a2. Fails to submit a surface
mining permit application within one (1) vear {rom
the date of rcceipt of the approved probable
hydrologic consequences report:

17.7.a.3. Fails to mine aflcr obtaining
a surface mining permil:

[7.7.a.4. Has an actual and attributed
annual production of coal for all locations exceeding
three hundred thousand (300.000) tons during the
twelve (12} month period immediately following
permit issuance: or

17.7.2.3. Sells. transfirs, or assigns the
permit 1o another person and the transferee's total
actual and attributed production cxeceds the
300,000 ton annual production limit during any
consecutive twelve-(12) month period ol the
remaining term of the permit. Under this paragraph.
the applicant and ils successor are jointh and
severally obligated to reimburse the Director.

17.7.b.  The Direclor can waive Lhe
reimbursement obligation it he Nnds that the
applicant at all times acted in good [aith and the
applicant submits to the Dircclor writlen stalements
which sulficiently demanstrate that the applicant has
acted in good faith at all times.

§38-2-18. Citizen's Actions.

18.1. Notice of Citizen's Suits. A person who
intends to initiate a civil action on his own behall
under scction 25 of the Act shall give notice of
intent in accordance with the foilowing:

18.1.a. Notice shall. in all cases. be given
by certified mail to the Director. A copy ol the
notice shall also be sent by first class mail to the
Office of Surface Mining Ficld Office Director:

18.1.b. Inlegal actions brouglt against any
person, the State of West Virginia or any other
governmental instrumentality. ageney or agent
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thereof. notice shall be given by certified mail to the
alleged violator, if the complaint alleges a violation
of the Act or any regulation. order or permit issued
under the Act;

t8.1.c. Service ol notice under this section
is complete upon mailing o the last known address
ol the person being notified:

18.1.d. A person giving notice regarding an
alleged violation shall state to the extent known:

18.1.d.1. Sufficient information to
identify the provision of the Act. rcgulation or
permit allegedly violated:

18.1.d.2. The act or omission alleged
1o constitule a violation:

[8.1.d3. The name. address and
telephone numbers of the person or persons
responsible [or the alleged violation:

18.1.d.4. The date. time and location of
the alleged violation(s):

18.1.d.3.  The name. address and
telephione number ol the person giving notice; and

18.1.d.6. The name. address and
tclephone number of legal counsel. if any.

18.1.e. A person giving notice of an alleged
failure by the Dircctor, reclamation board of review,
or appropriate division cmployee. to perform a
mandatory act or duty under the Act. shall state to
the extent known:

18.1.c.1. The provision of the Act
conlaining the mandatory act or duty allegedly not
performed:

18.1.c.2. Sulficient information to
identify the omission alleged to constitute the failure
to perform a mandatory act or duty under the Act;

18.1.c.3.  The name. address and
telephone number of the person giving notice: and
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18.1.e.4.
telephone number of legal counsel. if any. of the
person giving notice.

The name. address and

18.2. Citizen's Request lor State Inspections.
18.2.a. Any person may request a Stale
inspection by furnishing to the Dircctor a signed.
written statement (or an oral report followed by a
signed, written statement) giving the Director reason
to believe that a violation exists or that a condition
or practice which creates an imminent danger to the
health or safety of the public or is causing or can
reasonably be expected to cause a significant.
imminent environmental harm to land. air. or water
resources exists. The statement shall contain a
phone number and address where the person can be
contacted.

18.2.b.  The identity ol amy person
supplving information to the Dircctor relating to a
possible violation or imminent danger or harm shall
remain conf(idential. il requested by that person.
unless that person clecls to accompany the inspector
on Lhe inspection.

18.2.c. I an inspection is conducled as a
result of information provided to the Director by a
person as described in subdivision 18.2.a of this
subsection, the person shall be notified as far in
advance as practicable when the inspection is to
occur and shall be allowed to accompany the State
inspector during the inspection. Such person has a
right of entry to, upon and through the coal
exploration or surface coal mining and reclamation
operation about which he or she supplicd
information. but onlv if he or she is in the presence
of and is under the control. direction and supervision
of a State inspector while on the minc property.
Such right of entry does not include a right Lo cnter
buildings without consent of the person in control of
the buildings or without a scarch warrant.

i8.2.d. Within ten (10) days of lhe
inspection or, if there is no inspection within (ifteen
(15) days ol rcccipt ol the person's wrilten
statement, the Dircetor shall respond in writing as
follows:
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18.2.d.1. If an inspection was made, a
deseription of the enforcement action taken, which
may consist of copies of the State inspection report
and all notices of violation and cessation orders;

18.2.d.2. Il no statc inspection was
conducted or enforcement action taken, an
explanation of the reason why:

18.2.d3. An explanation of the
person's right to informal review of the action or
inaction of the Director: and

i8.2.d4. Copics of all materials in
paragraphs  18.2.d.1 and 18.2.d2 of this
subdivision within the time limits specified to the
person alleged to be in violation, cxcept that the
name of the person shall be removed unless
disclosure of the person's identity is permitted under
subdivision 18.2.b of this subscetion.

18.2.e. Anyv person who is or may be
adversely affected by a prospecting or surface coal
mining opcration may notify- the Director in writing
of amv allcged nilure to make adequate and
complete inspections as required by law and
regulation. The notification shall include sufficient
information Lo create a reasonable belicf that the law
and regulations regarding inspections are not being
complicd with and (o demonstratc how the person is
or mav be adversely affected. The Director shall,
within fiftcen (13) days of receipt of the notice,
determine whether or not the statutes or rules
concerning inspections are being complied with and
ilnot. shall order an inspection. The Director shall
furnish the complainant with a writien decision of
the reasons for his determination and actions. if any,
he has taken.

18.3.
Enforce.

Review ol Decision Not 1o Inspect or

18.3.a. Anyv person who is or may be
adversely affected by a surface coal mining or
prospecling operation may ask the Director to
informally review an authorized representative's
decision not 1o inspect or take appropriate
enforcement action with respect 1o any violation
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alleged by that person in a request for inspection
under section 13 of the Act. The request for review
shall be in writing and shall include a statement of
how the person is or may be adversely aflTected and
why the decision merits review. The Dircclor shall
conduct the review within thirty (30) davs of his
receipt of the request and inform the person of the
results. The person alleged to be in violation shall
be given a copy of the resulis of the revicw. except
that the name of the person who is ar may be
adversely affecled by a prospecling or surlace
mining opcration shall not be disclosed unless
confidentiality has been waived or disclosure is
required under the Freedom of Infermation Act or
other State or Federal aws.

18.3.b. Any person who is or may be
adversely affected by the decision of the Director
may appeal such decision to the Surface Minc Board
pursuant to W. Va. Code §22B-4-2.

18.3.¢. Informal review under this seclion
shall not afTect any right to formal review or to a
citizen's suit.

18.4. Public Record,

18.4.a. Availability of public records shall
be in accordance with W. Va. Code $29B-1-1 ct.
scq. Copics of all records. reports. inspection
materials or information oblained under Lhe Acl.
excepl information in subdivisions 18.2.b and
18.2.¢ of this subsection, shall be made immediately
available to the public at regional offices in the area
of mining so that they are conveniently available.
Such information shall include copics of all
documents relating to applications for and approvals
of existing. new or revised prospecting approvals or
surface coal mining and rcclamation permits,
including the revision, renewal. transfer. assignment
or sale thercol, and all documenis relating lo
inspection and enforcement aclions.

18.4.b. All records will be maintained and
preserved for a period of not less than five (3) years.
Relative to prospecting approvals and surface
mining permits. the five year period applies afler
final bond relcase.
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18.4.c. Informalion as to coal scams, test
borings. core samplings or soil samples pertaining
to the analysis of the chemical and physical
propertics of the coal, except information regarding
mineral or clement content which is potentially toxic
to the environment. shall be kept confidential and
shall not be made a matter of public record.

[8.4d.  Information on the nature and
location of archaeological resources shall be kept
conlidential 1o the extent required by the
Archacological Resources Protection Act of 1979,

18.4.c. Permit applications and other
related materials requiring public notices shall be
made immediately available in the county
courthousc or other available public office approved
by the Director. in the county in which the proposed
mining operalion is located.

18.4f  The Dircctor shall provide
procedures. including nolice and opportunity to be
heard lor persons both sccking and opposing
disclosure. to ensure confidentiality of qualified
confidential information. which shall be clearly
identificd by the applicant and submiticd separately
from the remainder of the application. Confidential
information is limited to that information identified
in paragraph 3.23.001 of this rulc. subdivisions
182b and 18.2.c. of this subscction. and
information relating (o the nature and location of
archeological resources on public land as required
under the Archeological Resources Protection Act of
1979,

§38-2-19. Designation of Areas Unsuitable for
Mining.

19.1. Right to Petition.

19.1.a.  Anv person having an interest

which is or mayv bc adversely affected. or the

Director. has the right to petition to have an area
designated as unsuitable for surface coal mining
operations. or to have an existing designation
terminated. Such petition shall be [led in the Office
of the Dircctor,
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19.1.b. Designation. The petitioner shall
provide the following information:

19.1b.1. A U.S.G.S. topographic map
on which is noted the location and size of the area
covered by the petition:

19.1.b.2.  Allcgations of lacts and
supporiing evidence which would tend to establish
that the arca is unsuilable [or all or certain types of
surface coal mining operations:

19.1.b.3. A deseription of how mining
of the arca has affected or may adversely affect
people. land. air. water or other resources:

(9.1.9.4. The pelitioner's  name.
notarized signature. address and telephone number:
and

19.1.b.5. A statement which identifics
the petitioner's interest which is or may be adversely
affected, including how the petitioner mcets an
"injury in fact" test by describing the injury to his or
her specific affected interests and demonstrates how
he or she is among the injurcd.

19.1.c. Termination ol the Designalion. A
petitioner requesting to lerminate a designation shati
provide the following information:

19.1c.l. A US.GS. topographic
map on which is noted the location and size of Lhe
area covered by the petition:

19.1.c.2.  Allegations of lacts with
supporting evidence not contained in the record of
the proceeding in which the asca was designated
unsuitable. which would tend to cstablish the
statements or allcgations. and which statements or
allegations indicate that the designation should be
terminated based on:

19.1c.2.A. The nature or
abundance of the protccted resource or condition or
other basis of the designation if the designation was
based on criteria found in subdivision 19.7.b of this
subsection:
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19.1.¢c.2.B. Reclamation now
being technologically and economically feasible, if
the designation was based on the criteria found in
subdivision 19.7.a of this section: or '

19.1.e.2.C.  The resources or
condition not being aflected by surface coal mining
operations. or in the case of land use plans, not
being incompatible with surface coal mining
operations during and after mining, if the
designation was based on the criteria found in
subdivision 19.7.b ol this scction.

19.1.c.3.  The petitioner's name,
nolarized signature, address and telephone number;

[9.1c.4. A statement which identifies
the petitioner's interest which is or may be adversely
afTected by the continuation of the designation
including how the petitioner meels an "injury in
fact" test by describing the injury to his or her
speciiic affected interests and demonstrating how he
or she is among the injured: and

19.1.c.3. For areas previously and
unsuccessfully  proposed  for  termination,
significantly new allcgations of facts and supporting
evidence must be presented in the petition.

19.2. Initial Processing. Record-keeping. and
Notification Requirements,

19.2.2. Within thirty (30) days ol receipt of
a petition. the Dircctor shall notify the petitioner by
certified mail whether or not the petition is complete
in accordance with subdivision 19.1.b. or 19.1.c of
this subscction.

19.2.b.  The Dircctor shall delermine
whether any identilied coal resources exist in the
arca covered by the petition. without requiring any
showing (rom the petitioner. [f the Director finds
there are not any identified coal resources in that
arca. he shall retum the petition to the petitioner
with a statement ol the {indings.

19.2.c. The Dircctor may rgject petitions
for designations or terminations of designations




which are frivelous. Each petitioner must. al a
minimum, satisfv the requirements of subdivisions
19.1.b or 19.1.¢c ol this subscction. No party shall
bear any burden of proof, and cach accepted petition
shall be constdered and acted upon by the Dircclor
pursuant to the procedures of this scction.

19.2.d. When considering a petition for an
arca which was previously and unsuccessfully
proposed for designation, the Dircctor shall
determine if the new petition presenis new
allegations of facts. I the petition does nol contain
new allegations of facts. the Dircetor shall not
consider the petition and shall return the petition to
the pctitioner, with a statement of its lindings and a
reference (o the record ol the previous designation
proceedings where the facts were considered.

19.2.e. If the Dircctor determines that the
petition is incomplete or (rivolous. he shail return
the petition to the petitioner, with a writlen
statement of the reasons for the determimation and
the categorics ol information needed to make the
pctition complete.

19.2.£. The Director shall notify the person
who submits a petition ol any application for a
permut recetved which proposes to include any area
covered by the petition.

19.2.g. Any petitions received after the
first advertisement has been published on a permit
application relating to the same ming plan arca shall
not prevent the Director from issuing a decision on
that permit application. The Director may reiurm
any petition received thereafier to the petitioner with
a statement why the petition cannot be considered.
For the purposes ol this scetion. closc ol the public
comment period shall mean at the closc ol anyv
itformal conference or il no conference is requested.
at the close of the period for filing wrillen comments
and objections.

i9.2.h.  Prompily alter a pelition is
received. the Director shall notify the general public
of the receipt of the petition by a conspicuous
newspaper advertisement piaced in the locale of the
arca covered by the petition. in the newspaper
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providing broadest circulation in the region of the
pctitioned area. and in the State Register. The
Dircctor shall also make copics of the petition
available to the public and provide copies of the
petition to other interested governmental agencies,
interveners, persons with an ownership interest of
record in the property. and other persons known to
the Dircctor Lo have an interest in the property.
Natice to those persons wilh ownership interests in
the property of record shall be in accordance with
applicable State law.

1921 Withmn three (3) weeks after the
determination that o petition is complete, the
Dircctor shall make copies of the petition available
{0 the public and other agencies and shall notify the
general public of the receipt of the petition and
request submissions of relevant information by a
newspaper advertisement placed once a week for
two (2) consccutive weeks in the locale of the area
covered by the petition 1n the newspaper of largest
circulation in the State and in any Official State
register of public nolices.

19.25.  Until three (3) days before the
Dircclor holds a hearing under subsection 19.3 of
this section. any person mav inlervene in the
proceeding by {iling allegations of [acts. supporting
evidence. a short statement identifying the petition
to which the allegations pertain and the intervener's
name. address. and tclephone number.

[9.2.k. Beginning immediately after a
petition is filed. the Dircctor shall compile and
maintain a record consisting of the petition and all
documents rclating to the petition filed with or
prepared by the Division of Encrgy. The Director
shall make the record available for public
inspection. free of charge. and copying, at
rcasonable cost, during all normal business hours at
a centeal focation of the county or multi-county area
in which the land petitioned is located. and at the
main office of the Division of Encrgy.

9.3, Hearing Requirements.

19.3.a. Within ten (10) months afler receipt
of a complete petition. the Dircctor shall hold a
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public hearing in the locality of the arca covered by
the petition. If all petitioners and interveners agree.
the hearing need not be held. The Dircetor shall
make a verbatim transcript of the hearing.

19.3.b. Not less than thirty (30) davs prior
to a hearing, the Director shall give notice by
certified mail of the datc. Lime. and location of the
hearing to:

19.3.b.1. Local. State. and Federal
agencies which may have an interest in the decision
on the petition;

19.3b.2.
imnterveners: and

The petitioner and the

19.3.b.5. Any person with an
ownership or other interest known to the Rirector in
the area covered by the petition.

19.3.c. The Dircctor shall notify the
general public of the date. time and location of the
hearing by placing a conspicuous unewspaper
advertisement once a week {or two (2} consceulive
weeks in the locale of the aren covered by the
petition and once during the week prior 1o the
scheduled date of the public hearing.  The
consccutive weekly  advertisemient must  begin
between four {4) and [ve (3) weeks before the
scheduled date of the public hearing.

19.3.d. The Direclor may consolidale ina
single hearing the hearings required for cach of
several petitions which relate to arcas in the same
locale.

19.3.e. Prior lo designating any tand arcas
as unsuitable for surface coal mining operations. the
Director shall prepare a detailed statement. using
existing and available information. on the potential
coal resources of the arca. the demand for coal
resources and the impact of such designation o the
environment, the economy and the supphy of coal.

19.5.1. In the event that all petitioners and
interveners stipulale agreement prior to the hearing.
the petition may be withdrawn [rom consideration.

19.4. Decision,

19.4.a. Inreaching a decision, the Director
shall use:

19.4.a.1. The rclevant information
contained in the data basc and inventorv system;

19.4.2.2. Information provided through
public comment or by other governmental agencies;

19.4.2.3. The dctailed statement
prepared under subdivision 193.e of this
subsection: and

19.4.a.4. Any  other relevant

information submitted during the comment period.

19.4.b. A final written decision shall be
issued by the Dircctor including a statement of
reasons, within sixty (60} days of completion of the
public hearing. or il no public hearing is held, then
within {webve (12) months after receipt of the
complete  petition. The  Dircctor  shall
simultancoushy send the decision by certified mail to
the petitioner. every other party to the proceeding,
and to the Field Oflice Director of the Office of
Surlace Mining,

19.4.c. The decision of lhe Dircctor with
respect Lo a petition. or the Dircetor's failure to act
within the time limits sct forth herein shall be
subject to judicial review by a court of competent
jurisdiction in accordance with State law.

19.5. Data Basc and Inventory System
Requirements.

19.5.a. The Dircctor shall develop a data
base and inventory system which swill permit
cvaluation of whether reclammation is feasible in
areas covered by pelitions.

19.5.b. The Dircctor shall include in the

system information relevant to the eriteria in
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subdivision 19.7.b ol this subscction, including but
not limited to, information received from the United
States Fish and Wildlife Service. the Stale Historic
Preservation Officer and the Air Pollution Conirol
Commission.

19.5.¢c. The Dircctor shall add to the data
base and inventory system information:

19.5.c.1. On polential conl resources of
the State, demand for thosc resources. fhe
environment. the economy and the supply of coal,
sufficient to cnable the Dircctor to prepare ihe
statements required by subdivision 19.3.c of this
section: and

19.5.¢.2. That which becomes
available from petitions. publications. experiments.
pcrmit  applications. mining and reclamation
operations and other sources.

19.6. Public Information. The Dircetor shall:

19.6.a. Make the information and dala base
svstem developed available to the public lor
inspection free of charge and for copying al a
reasonable cost exeept thatl arcas proposed for or
included in the National Register ol Hisloric Places
may not be disclosed if the Dircetor delermines that
such disclosure might risk destruction or harm 1o
these resources.

19.6.b. Provide information to the public
on the petition procedures necessary to have an arca
designated as unsuitable for all or certain tvpes of
surface coal mining operations or 1o have
designations terminated and describe how (he
inventory and data base sysicn can be used.

19.7.
Unsuitable.

Criteria for Designaling Lands as

19.7.a. Upon petition. an arca shall be
designated as unsuitable for all or certain types of
surfacc mining operations. il the Dirceclor
determines that reclamation is not technologically or
economtically feasible under the Act and this rule.

19.7.b. Upon petition. an area may be (but
is not required to be) designated as unsuitable for all
or cerlain types of surface mining operations, if the
operations with:

19.7b.1. Be incompatible with
existing State or local land use plans or programs;

19.7.b.2. Affcct fragile or historic
lands in which the operations could result in
significant damage to important historic, cultural,
scienti{ic or agsthetic valucs or natural systems:

19.7b.3. Affect rencwable resource
lands in which the operations could result in a
substantial loss or reduction of long range
praductivity of water supply or of food or fiber
products (For the purposes of this scction. the term
"rencwable resource lands" means geographical
arcas which contribuic significantly' 1o the long
range productivity of a water supply. or food or
liber products): or

19.7.b.4. Affect natural hazard lands in
which the operations could substantially endanger
lile and property. Such lands include arcas subject
to frequent {looding and arcas of unstable geology.

19.8.
Implementation.

Dircetor's  Responsibility  for

19.8.a. The Director shall not issug permits

- which are inconsistent with designations made

pursuant to section 22 of the Acl.

, [9.8.b. The Dircclor shall maintain a
cumulative map ol arcas designated as unsuitable
for all or certain types of surface coal mining
operations.

19.8.c. The Director shall make available
to any person anyv information within his controt
rcgarding designations. including mineral or
clemental content which is potentially toxic in the
environment but excepting proprictary information
on the chemical and physical propertics of the coal.




19.9. Land Exempt From Designation as
Unsuitable for Surface Coal Mining Operations.

19.9.a. The requirements of this section do
not apply to:

19.9.a.1. Lands on which surlace coal
mining operations were being conducted prior to
August 3, 1977,

19.9.2.2. Lands covered by a permit
issued after August 3. 1977 and

19.9.2.3. Lands where subsiantial legal
and financial commitments in surface coal mining
operations were in existence prior to January 4.
1977.

§38-2-20. Inspection and Enforcement.

In addition to the requirements set forth in
section 15, 16, and 17 of the Act. the following
requircments shall be met.

20.1. Inspection Frequencics.

20.l.a. Scheduling. 1In addition to the
requirements of subsection (a) of scetion 15 ol the
Act, the Director shall have a right ol entry to. upon.
and through any prospccting operation or surface
coal mining and reclamation operation without
advance notice upon presentation of appropriale
credentials. WNo scarch warrant shall be required.
except with respect 1o entry into a building. The
Director shall conduct:

20.T.a.l. An average ol ai least one
partial inspection per month of cach active surlace
mining opcration.

20.1.a.2. One complele inspeclion per
calendar quarter of cach active and inactive surface
mining operation. An inaclive opcration is one
which has requested and received approval Lo
temporarily cease operations as provided in
subsection 14.11 of this rule. or onc that has been
granted Phase [ bond release. and the revegelation
on the surface coal mining and reclamalion
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operation has been successfully established at the
end of the first growing scason with a minimum
ground cover ol sixty (60%) percent and the
operation is in compliance with the requircments set
by subparagraph (B), paragraph 10. subsection (b)
of section 13 ol the Act or until soil productivity for
prime farmlands has returned to the equivalent
levels of vield as nonmined land of the same soil
type in the surrounding area under equivalent
management practices as determined by the soil
survey performed pursuant to paragraph (15)
subscction (a) of section 9 of the Act and subsection
10.3 and scction 10 of this rule,

20.1.2.3. Prospecting operations shall
be inspected as necessary Lo assurce compliance with
the Act and this rule.

20.1.a.4. Al least one partial inspection
monthly and one complete inspection quarterly for
cach prospecting operation for which approval has
been granted for coal removal in excess of 230 tons.

20.1.a.3. More {requent inspections
shall be made on any prospecting. active surface
mining operation. or inaclive surface mining
operation as neeessary' to assure compliance with the
Act, this rule. and the terms and conditions of the
permit.

20.1.b. Partial [nspection. For purposes of
this section. a partial inspection is an on-site or
acrial review ol a person's compliance with some of
the provisions of the Act. this rule, and the terms
and conditions ol the permit.

20.1.c. Complete Inspection. For purposes
ol this scction. a complete inspection is an on-site
review of a person's compliance with all the
provisions of the Act. this rule. and the terms and
conditions of the permit within the entire area
disturbed or alTected by the surface coal mining and
reclamation operations.

20.0d Acrial  Inspection. Aerial
inspections shall be conducted in a manner which
rcasonably  insurcs the  identification  and
documentation of conditions at cach surface coal




38CSR2

mining and reclamation site inspecied.

Any potential violation observed during an
aerial inspection shall be investigated on-site within
three days: provided. that anv indication of a
condition, practice or violation consliluting causc
for the issuance of a cessation order shall be
investigated on-sitc immediately.  An on-site
investigation of a potential violation abscrved
during an acrial inspection shall not be considered Lo
be an additional partial or complete inspection lor
the purposes of subdivision 20.l.a of this
subsection.

20.1.e. A permittec may request an on-sitc
compliance conference to review the status of any
condition or practice at any surface coal mining and
reclamation operation. Any compliance conference
shall not constitute an inspection within the meaning
of W. Va. Code $22-3-15 and this scetion. The
director may accept or refuse any request (o conduet
a compliance conlerence. [I accepied. authorized
representative of the director shall conduct the
compliance conference and shall review conditions
and/or practices at the operaiion in order to advise
whether any conditions and/or practices has a
potential to become a violation of the Act of any
applicable permit condition. Neither the holding of
a comypliance conlerenee or any opinion given by the
authorized representative of the dircctor at a
conference shall alleet:

20.1.e.l. Any rights or obligalions of
the director or by the permittee with respect to any
inspection, notice of violation. or cessation order.
whether prior or subscquent to the compliance
conference; or

20.1.e.2. The validity of any notice of
violation or cessation order issued with any
condition or practice reviewed al the compliance
conference.

20.2. Notice of Violations.
20.2.a. When. on the basis ol an inspection

carricd out pursuant to subscction 20.1 ol this
section, the Director detcrmines that the surface

mining and reclamation operation or prospecting
operation is in violation of any of the requirements
ol the Act. this rule, and the terms and conditions of
the permit or prospecting approval. a notice of
violation shall be issued. Such nolice of violation
shall comply with all requirements and provisions of
this subscction.

20.2.b. Noticc Procedures. A notice of
violation shall be in writing signed by the Director
and shall set forth with reasonable specificity:

20.2.b.1. The nature of the violation;

20.2.b.2. The remedial action required,
which may include interim sieps:

20203 A reasonable time for
abatement.  which  may  include time for
accomplishment of interim steps. bul in no case
shall the mitial abatement period be in excess of
thirty (30} davs: and

20.2.b.4. A reasonable description of
the portion of the prospecting or surface coal mining
and reclamation operation to which it applies.

20.2.c. Abatement. The Director may
extend the time sct for abatement or for
accomphishment of an interim step. if the failure to
micet the time previously: sei was not caused by lack
of diligence on the part of the operator. The total
time for abatement under a notice of violation,
including all extensions. shall not exceed 90 days
(rom the date of issuance. except upon a showing by
the operator that it is not feasible to abate the
violation within 90 calendar davs due to one or more
of the circumstances in subdivision 20.2.e of this
subsecction, An extended abatement date pursuant
to this subscction shall not be granted when the
operator's failure 10 abate within 90 days has been
caused by a lack ol diligence or intentional delay by
the operator in completing the required remedial
action.

20.2.d. Termination. The Director shall
terminate a notice of vielation by writlen notice to
the permittee when he determines that all violations
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listed in the notice of violation have been abated.
Notices of violations shall not be terminated or
vacated because of the operalor's inability to comply
with the terms of abatement. '

20.2e. Criteria for Extensions of
Abatement Period.  Circumstances which may
qualify an operator for an abatement period of morc
than 90 days are: -

20.2.e.1. Where the operator of a
permitted operation has made timely application lor
and diligently pursued a permit rencwal or other
necessary approval of designs or plans but such
permit renewal or other approval has not been or
will not be issued within 90 days alter the time
required for reasons not within the control of the
operator:

20.2.¢.2. Where there is a valid judicial
order precluding abatement within 90 days as to
which the operator has diligentiy pursued all rights
of appeal and as to which there is no other efTective
legal remedy:

20.2.c.3. Where the operator cannot
abate within 90 days duc to a labor strike:

20.2.c.d. Where climatic conditions
preclude abatement within 90 days. or where. duc to
climatic conditions, abatement within 90 davs
clearly would cause more environmental harm than
it would prevent: or

20.2.¢.3. Where abatement within 90
davs requires action that would violate salety
standards established by statute or regulation under
the Mine Health and Safety Act of 1977,

20.2.f Interim Procedures. Whenever an
abatement time in excess of 90 davs is permitted.
interim abaternent measures shall be imposed to the
extent necessary to minimize harm to the public or
the environment.

20.2.g. Grant of Extension. If any of the
conditions in subdivision 20.2.c of this subscction
exist, the operator may request that the Director

h

h

grant an abatement period exceeding 00 days. An
authorized representative of the Dircetor shall grant
the extension only with the concurrence of his
immediate supervisor.  The abatement period
granted shall not exceed the shortest possible time
necessary 1o abate the violation. The operator shall
have the burden of cstablishing by clear and
convincing proof that he is entitled to an extension.
The authorized representative of the Director who
grants or denics the extension shall promptly and
fullv document in the file the reasons for granting or
denying the request. The immediate supervisor shall
revicw this document before concurring in or
disapproving the extended abatement date and shall
promptly and fully document the reasons for
concurrence or disapproval in the file.

20.2.h. Appeals. Any delermination made
under subdivision 20.2.g of this subscction shall
carry with it a right of appeal.

20.2.i. Extension Period. No cxtension
granted under subdivision 20.2.g of this subscction
may exceed 90 days in length, Wherc the condition
or circumstance which prevented abatement within
90 days cxisls at the expiration date of any such
extension. the operator may request and the Director
may grant a further extension pursuant to the
procedures of subdivision 20.2.g of this subsection.

20.3. Cessation Orders.
20.3.a. Imminent Ham,

20.3.2.1. When the Director finds that
a prospecting or surface mine operation creates an
imminent danger to the health or safety of the public
or is causing or can reasonably be expected to cause
significanl. imminent environmental harm to land,
air. or water resources. a cessation order shall be
issucd [orthwith.

20.3.2.2. Any cessation order issued
under Lthe provisions of subsection (a) of section 16
of the Acl. shall remain in effect until the violation
has been abated or until modified. vacated, or
terminated by the Director or the Surface Mine
Board or by a courl.




38C3R2

20.3.a.3. In any cessation order. the
Director shall determine the appropriate remedial
measures to be taken to abate the violation in the
most expeditious manner possible and shall set forth
these measurcs and the time by which abatement
shall be accomplished in the order.

20.3.2.4. Mining operations conducted
by any person without a valid surface mining
permit, or approval for prospceiing. constituie a
condition or practice which causes or can rcasonably
be expected to cause significant. imminent
environmental harm to land. air, or waler resources,
unless such operations are an integral. uninterrupted
extension of previously permitted operations. and
the person conducting such operations has filed a
timely and complete application for a permit or
approval to conduct such operations.

20.3.b. Failure to Abale.

20.3.b.1. [I'the operator faits (o mcet
the time set for abatement of a notice ol violation
issued pursuant to subscction 20.2 of this section.
the Director shall issuc a cessation order: or

20.3.b.2. Il the operator [ails to meet
the time sct for accomplishment of any interim step
of a nolice of violation issued pursuant to subscetion
20.2 of this scction. the Director may issuc a
cessation order.

20.3.c. All cessation orders shai! be issued
as follows:

20.3.c.l. A cessation order shall set
forth in writing with rcasonable spectiicity:

203.c.l.A.  The nature of the
condition. practice or violation for which the order
was issued:

20.3.c.1.B. Theremedial action or
affirmative obligation required by the operator. il
any. including any interim steps.

20.3.c.1.C. The time established
for abatement, il appropriate: and

20.3.c.1.D. A reasonable
description of the portion of the prospecting or
surface mining and reclamation operation to which
it applics.

20.3.c.2. Reclamation operations and
other activities intended to protect public health and
safety and the environment shall continue during the
period of any cessation order unless otherwise
provided in the order.

20.3.c.3. The Director may modify,
terminate or vacate a cessation order for good cause,
and mav extend the time for abatement if the failure
to abate within the time previously set was not
caused by lack of diligence on the part of the
operator. A cessation order shall not be terminated
or vacated becausc of the operator’s inability to
comply with the terms of abatement.

20.3.c.4. The Director shall terminate
a cessation order by writien notice when it is
determined that all conditions., practices. or
violations listed in the order have been abated. The
terminalion notice must be in writing and shall not
affcet the right of the Dircctor Lo assess civil
penalties for the violation.

20.3.d. Notice of Informal Conference.
Notiees of informal conflerences held as a result of
a cessation order issued pursuant to the provisions
of subscetion (a). section 16 of the Act shall be
posted at the nearest regional office and sent by mail
or communicated verbally. whichever is more
practicable, to any person who filed a report which
led to a cessation order for which the informal
conference is to be held. The results of the informal
conference shall be provided to any person who filed
a report which led to the order within five (5} days
after the close of the informal conference.

20.3.c. Within sixty (60) days aller issuing
a cessation order. the Dircctor shall notify in writing
any person identificd as owning or controlling the
permittec. that the cessation order was issued and
Lthat the person has been identificd as an owner or
controller.
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20.4. Show Cause Orders.

20.4.a. General. Where the Dircclor
determines that a pattern of violations of the Act.
this rule or the terms and conditions of a permit
exists or has existed. and that the violations were
caused wiltfully or through an unwarranted failurc (o
comply, the Director shall issuc an order requiring
the permittee to show cause why the permit and the
permittec's right to mine under the Act should not be
suspended or rcvoked. For purposes of Lhis
subsection a willfully caused violation is a violation
resulting from an intentional act or omission. and an
unwarranted failure to comply means the failure of
the permittee to prevent the oceurrence of am
violation or the failurc to abate any violation of the
Act. these rules and reaulations, or the lerms and

conditions of the permit duc to indilTerence. tack of

diligence or lack of reasonable care.

20.4.b. Criteria for Establishing & Pattern
of Violations. The Dircctor may determine that a
pattern of violations cxists or has existed. where
violations were cited on two or more inspections of
the permit arca within any twelve (12) month
period. In making such a determination. the
Dircctor shall take into consideration the lollowing
circumslances:

20.4b.1. The number of previous
violations cited on more than onc occasion [or the
same or related requirements of the Act. these rules
and regulations, or the terms and conditions of the
permit:

20.4.b.2. The number of previous
violations, cited on more than onc occasion. of
different requircments of the Act. this rule. or the
terms and conditions of the permit: and

20.4.b.3. The cxtent to which the
violations were isolated departures from lawlul
conduct.

20.4.c. Duplicatc or Similar Violations,
The Director shall promptly review the history of
violations of any permittec who has been cited for
violations of the same or related requirements of the

Act. this rule, or the terms and conditions of the
permit during three (3) or more inspections of the
permit area within any twelve (12) month period.
After such review. the Director shall determine
whether or nol a pattern of violations exists.

20.4.d. Permittec  Responsibility.
Violations by any persons conducting surface coal
mining operations on behalf of the permittee shall
be altribuled to the permittee. unless the permittes
gstablishes that they were acts of deliberate
sabotage.

20.4.c. Hearings and Appecals. TIf the
permitice files an answer to the show cause order
and requests a hearing. a public hearing shall be
held,  The Director shall give thirty (30) days
advance written notice to the permittee and any
interested party who requests mtervencr status of
the date. time. and place ol the hearing. The
Director shall publish the notice if practicable, in a
newspaper of general circulation in the area of the
operations. and shall also post the notice in the
regional office of the Division of Environmental
Protection nearest {he operation.

20.4.f Consenl Agreement. When the
permitice demonstraies thal sufficient resources are
available to him to abate the violation(s), the
Director may enter into a consent agreement.

20.4.g. Hearing Record and Decisions.
Within sixty (60) days following the hearing, the
Dircctor shall issuc a written determination as to
whether a pattem ol violations exists. and furnish to
the operator and all other partics lo the hearing a
written decision or consent order and the reason
therclor. concerning suspension or revacation of the
permit,

20.4.h. Revocation and Suspension, If the
Direclor revokes or suspends the permit and the
permittees right to mine under the Act. the permittee
shall immediately ccase surfnce coal mining
operations in the subject permit arca. and initiate the
appropriate remedial action as [olows:

20.4.h.1. Il the permil and the right to




mine under the Act arc revoked. the operalor shall
complete reclamation within the time spectfied in
the revocation order: or

20.4.h2. If the permit and right to
mine under the Act arc suspended. the operator shall
complete all affirmative obligations to abate all
conditions, practices, or violations. as specified in
the suspension order.

20.4.i. Failurc to Abatc. Whenever a
permitice fails to abate a violation contained i a
notice of violation or cessation order within the
abatement period sct in the notice or order or as
subscquently extended. the Director shall review the
permittee's history of violations 1o determine
whether a pattern of violations exists and shall issue
an order to show causc where appropriate.

20.4,j. Consent Agreement. [E. at any poinl
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in the enforcement process following the issuance of

a notice of violation. a cessation order or a show
causc order. a consent agreement is reached between
the Dircctor and a permiltee and/or operator. the
following standards shall apply to that conscnt
order:

20.4.j.1. The Dircctor will require alf
abatcment work mandated in the consent agresment
to be performed in the most expedilious manner
physically possible. In no cvent shail the time
period in which remedial action must be completed
exceed one (1) year, nor can exiensions 1o
abatement times in conscnt orders total more than
one year; provided however, that for silcs permitied
before September 5. 1989, the Director may grant a
future cxtension if he finds in wriling that
exceptional circumstances exist which preclude
abatement in the twelve-month period.

20.4.j.2. Violation ol any term in a
consent agreement  shall result in immediale
forfeiture of the bond for the site. unless the
Dircctor finds in writing that:

20.4j.2.A. The operator and/or
permittee have shown good [faith in taking remedial
actions required by the consent agreement: and

20.4,.2.B. No environmental harm
has resulied. or will result. from the' subject
violation.

20.4.j.3. No consent agreement shall
be agreed 1o if the permitice. and/or operator or any
entity owned or controlled by the permittee and/or
the operator. has violated or is in violation of a
previous consent agreement; provided however, that
the Dircctor is required to make only best efforts to
determine il said violation or ownership and control
tics exist.

20.4,.4. No consent agreement can be
reached on a site if the permittec and/or operator
have previously entered into 1wo consent orders on
the same site,

The standards sct lorth in 1. through 4. above
shat} apply to any extension. modification. or other
change in any existing consent agrecment.

20.5. Civil Penalty Determiinations.

20.5.a. Notice of Violation Assessments.
The Director shall review cach notice of violation
and determine whether or not a civil penalty will be
assessed and the amount of the penalty. The
Director {or cach notice of violation. may assess a
scparale civil penalty for each day of the violation,
beginning with the date ol issuance of a notice of
violation to the date ol abatement of the vielation.
In determining whether or not 10 asscss a separate
dailv civil penalty and determine the amount of the
civil penalty. the Director shall consider those
faclors specified in subscetion (¢). section 17, of the
Act. and subsection 20.7 of this rule and may
consider the extent to which the operator may have
gained any cconomic benefit as a result of a failure
to comply. Any nolice ol violation which continued
unabated for two or more days alter the initial
abatement period. and received a civil penalty
assessment of $3.300 or more. shall be assessed the
penalty amount for 2 minimum of two separate days.
The determination as to whether or not 1o assess a
civil penalty if the amount is less than one thousand
dollars ($1.000) will be at Lhe discretion of the
Dircctor. Notices of violations with a scriousness
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rating of 4 or greater shall be assessed regardless of
the amount. Termination of a notice of violation
shall not affect the right of the Dircetor lo asscss a
civil penalty for thosce violations.

20.5.b. Cessation Order Assessments. The
Dircctor shall. for any cessation order. assess a civil
penalty in accordance with subsectian (a). section
17, of the Acl lor each day of continuing violation.
except that such penalty shall not be assessed (or
more than thirty (30) days. [l the cessation order
has not been abated within the thirty (30} day
period. the Director shall initiate action pursuant Lo
subsections (b), (g), (h) and (i). section 17. ol the
Act as appropriate. I the order is suspended ina
temporary relicf proceeding. the period specified (or
the abatement shall not end until the date on wlich
the Director issues a {inal order with respect Lo the
violation in question. [ judicial review proceedings
arc initiated in which the order is suspended by
court. the daily assessment of the civil penalty shall
not be made for anv period before entry of a linal
order by the court.

20.6. Procedure for Assessing Civil Penalties.

20.6.a. Assessment Officer - Duties. For
the purposcs of this scction. the assessment officer
shall not determine the proposed penalty assessnicnd
until such time as the Director has caused an
inspection of the violation to be conducted and the
findings of that inspection arc submilled 1o the
assessment officer in writing. The Direclor must
conduct the inspection of the violation within the
first fifteen (13) days after the notice or order was
served. The assessment officer may continuc
conferences. conduct investigations. and interview
witnesses as necessary.

20.6.b. Dectermination of Civil Penalty
Amounts. Civil penalty amounis for notices of
violation shall be determined in accordance with the
factors specified in paragraph (c). section 17. ol the
Act and the numerical point svstem in subsection
20.7 of this section. Within fifteen (13) days ol
service of a notice of violation or cessation order.
the person to whom il was issued mayv submit
written information about the violation (o the

Director and to the inspector who issued the notice
of violalion or cessation order.

20.6.c. Notice of Assessment. The
Director shall provide a copy of the proposed
assessment and the accompanying workshect to the
operalor by certified mail. within thirty (30) days of
the date of the issuance of a nolice or order. Ifthe
mail is tendered at the address of the person set
forth in the sign required under subdivision 14.]1.a
of this rule. or at anv address at which that person is
in lact located. and he or she rcfuses to accept
delivery of or to collect such mail. the requirements
of this paragraph shall be deemed to have been
complicd with upon such tender. Failure by the
Director to serve any proposed assessment within
thirty (30) davs shall not be grounds for dismissal of
all or part of such asscssment unless the person
againsl whom the proposed penalty has been
assessed: (1) proves actual prejudice as a result of
the delay: and (2) makes a timely objection to the
delay. An objection shall be timely only il made in
the normal course of administrative review. The
Dirccior shall also give notice including any
workshecl. in person or by certified mail, to the
operator of any penalty adjustment as a result of an
informal conference within  thirty (30) days
lollowing the datc of the conference. The reasons
for reassessment shall be documented in the file by
the assessment officer. The Director shall consider
any information submitted pursuant to subdivision
20.6.b of this subsection in determining the facts
surrounding ihe violation and the amount of the
penalty. Unless a conference has been requested,
the Dircetor shall review and if necessary reassess
any penalty considering facts which were not
reasonably available on the date of issuance of the
proposcd assessment because ol the length of the
abatement period. The Director shall serve a copy
ol any such reassessment and of the worksheet
showing the computation of the reasscssment within
thirty (30) davs afier the date the violation is abated.

20.6.d. Notice of Informal Assessment
Conference. The time and place of an informal
assessiment conference shall be posted at the nearest
Division of Environmental Protection regional office
to the operation, at lcast five days prior to the
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conference date. Any person shall have the right to
attend and participate in the conlerence.  Any
person, other than the operator and Division of
Environmental Protection representatives. may
submit in writing at the time of the conlerence a
request to present evidence concerning the
violation(s) being conferenced. Such request shall
be granted by the asscssment officer.  Should
problems arise due to scheduling. the asscssment
officer may continue the conference to a laler time
and/or date as the asscssment officer deems
necessary to honor other scheduled conferences.

20.6.c. Informal Conference. An informal
conlcrenes on (he asscssment or reassessment must
be scheduled within 60 days of the reccipl ol a
request, pursuant to paragraph (1) subscction (d) ol
section 17. of the Act. Failure to hold an informal
confercnce in the time limits speeified in this
subsection will not be considered as grounds for
dismissal of the assessment. unless the operator
proves actual prejudice and makes timely objection
to the delay. The assessment officer shall consider
all rclevant information on the violation including
information which may bc provided pursuant Lo
subdivisions 20.6.b and 20.6.d ol this subsection.
Within thirty (30) dayvs afler the conlerence is held
the assessment officer shall cither:

20.6.¢.1. Settle the issue. in which ease
a settlement agreement shall be prepared and signed
by the assessment oflicer on behalf of the Dircetor
and by the person asscsscd:

20.6.c.2. AfTim. ratse. lower, or vacale
the penalty: or

20.6..3. Terminate the conlercnce
when it is determined that the issucs cannol be
resolved or that the person assessed is not diligently
working toward resolution of the issues.

20.6.f.  Secttlement Agreement. If a
settlement agreement is cntered into. the person
assessed will be deemed to have waived all rights to
further review of the violation or penalty i
question, except as otherwise expressly provided [or
in the scttlement agreement.  The scitlement
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agreement shall contain a clause (o this effect. If
full payment of the amount spccified in the
settlement agreement is not reccived by the Director
within thirty (30} days after the date of signing, the
Director may cnforce the agreement or rescind it and
alfirm. raise. lower or vacate the penalty within
thirty (30) days from the date of the rescission.

20.6.g. Rules of Evidence. At formal
review proceedings pursuant (o section 17 of the
Acl. no cvidence as to any statement made or
cvidence produced by one party at a conference shall
be introduced as evidence by another party, or inay
be used to tmpeach a wilness.

20.6.h, Fact ol Violation. The fact of
violation may not be contested in a civil penalty
review proceeding,. iI'it has already been decided in
a formal review proceeding under paragraph 1

~ subsection (d) of section 17 of the Act.

20.61. Escrow. I a person requests

judicial review ol a proposed assessment, the

proposcd penaity assessment shall continue to be
held in escrow until completion of the judicial
review.

20.6,. Penalty Adjustment.  When an
administrative or judicial review of a civil penalty
order resulls in an order incrcasing the penalty, the
person to whom the notice or order was issued shall
pay the amount of the increase within fifteen (15)
days afler the order is mailed to cach person.

20.6.k. Mitigation. Unless caused by lack
of diligenee. inability 1o comply may be considered
in mitigation of the amount of civil penalty.

20.7. Asscssmenl Rates.

20.7.a. History of Violations. History of
previous violations is an accounting of” all Notices of
Violation and Cessation Orders that were wrilten on
the subject operation in the previous twelve (12)
months. Nolices ol Violation and Cessation Orders
which were willdrawn or vacated shall not be
included in the accounting. The doflar amount to be
assessed shall be determined by multiplving the
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number of violations by a factor of onc hundred
(100).

20.7.b. Seriousncss of the violation.

1-2 Violation is of an administrative nature
resulting in no harm or danger to the environment or
public: or the standard is violaled to such a minor
degree that environmental harm or public danger
will not result.

3-4 Violation resubls in potential or actual harm
or danger remaining in the permit arca: or in the
case where the impact extends bevond the permit
arca; can be demonstrated that potential danger or
harm or will not resull.

3-6 Violation extends bevend the permit arca
and results in a minor degree of potential or actual
harm or impact on the public.

7-8 Violation can reasonably be expected to
result in significant imminent environmental harm
or create an imminent danger to the health and
safety of the public. A violation which initially has
a seriousness rating of 7 or higher is one which must
be an imminent harm cessation order. as set forth in
subdivision 20.3.a of this rule.

9-10  Violation extends bevord the permit
area and results in a significant degree of
environmental harm or danger to the public.

Rating 0|1 2 3 | 3
Dollar - 1100 4 200 | 400 Pl 1200
Amoimt

Rating & 7 & o 10
Dollar 1200 | 1600 2500 2700 | 3300
Amount

20.7.c. Operator Negligenee.

0 This violation is considered bevond the
control of the operator or his employees and no
ncgligence can be attributed to this vielation.

1-2 This violation was a result of an oversight
on the part of the operator and may have been
avoided if more conscientious ecffort and/or
reasonable care were given.

3-4 This violation was obvious and/or no action
was taken by the operator to prevent the problem.

3-6 The operator failed to adequately respond
to previous written instructions of the inspector to
prevent this event.

7-8 The operator had been officially notified, in
writing. of this problem and did not make any effort
at correcting the problem.

Rating 0 1 2 3 4

Dollar 0 100 223 350 475
Amount

Raling 3 ¢ 7 3

Dollar 600 725 873 FQ00
Amount

20.7.d. Operator's Good Faith

Good faith percentage shall not include a
history of violations in the amount. Good faith
percentage shall be rounded to the nearest dollar
amount. '

0 Opecrator failed to take appropriate
remedial action.  Violation has been
modified to a cessation order.

[-2 Operator look prompt. but insufficient
remedial action to fully abate the violation
within the required abatement period.
Abatement period was extended for just
causc. Remedial action was completed
prior to the end of the extended abatement
period.

3-4 Qpcrator took prompt remedial action and
worked diligently to abate the violation.
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Conditions beyond the operator's control
prevented full abatement and required that
the abatement period be extended for just
cause. Abatement of the violation was
accomplished before the end of the
extended abatement period.

5-6 Operator  initiated  remedial  action
immediately and expended all reasonable
efforts to abate the violalion. Violalion
was abated belore the end of the original
abatement period.

7-8 Operator was already taking remedial
action at the time the violalion was noted.
and expended cxemplary effort in abaling
the violation before the end of the original
abatctment peried.

1~

Rating 0 ] 3 4

Yo 0% | 5% | 10% | 20% | 20%

Rating 35 6 7 8

KA +0%

Yo 25% 30%

(2} Dectermination of Penalty Amount

Seriousnicss of Violations  §

Operator Negligenee +  §

Subtotal g
Less Good Faith % - 8
Sub Total S

History of Violations  + &
Total $

20.8. When an Individual Civil Penally May be
Assessed:

20.8.a. Except as provided in subdivision
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20.8.b of this subsection, the Director may assess an
individual civil penalty against any corporate
director. officer or agent of a corporate permitiee
who knowingly and willfully authorized, ordered, or
carricd out a violation. failure or refusal.

20.8.b. The Dircetor shall nol assess an
individual civil penalty in situations resulting from
a permit violation by a corporate permittee until a
cessation order has been issued by the Director to
the corporate permiltee for the violation and the
cessation order has remained unabated for thirty
{30} days.

20,9. Amount of Individual Civil Penalty.

20.9.a. In determining the amount of an
mclividual civil penalty assessed under subsection
20.8 of this rule. the Director shall consider the
criteria speeilied in subsection (¢) ol section 17 of
the Act.

20.9b. The penalty shall not exceed
$5.000 for cach violation. Each day of a continuing
violation may be dcemed a separate violation and
the Dircctor may assess a separate individual civil
penally for cach day the violation. faiture or refusal
continucs, [fom the date ol serviee of the underlying
notice ol violalion. ecssation order or other order
tncorporated in a [inal decision issued by the
Dircector until abatement or compliance is achicved.

20.10. Procedure for Assessment for Individual
Civil Penalty.

20.10.a. The Director shall serve on each
individual to be assessed an individual civil penalty
a nolicc of proposcd individual civil penalty
assessment. including a narrative explanation of the
reasons for the penaltyv. the amount to be assessed,
and a copy of an underlving notice ol violation and
cessation order.

20.10.b. The notice of proposcd individual
civil penalty assessment shall become a final order
of the Director thirty (30) davs alier service upon
the individual unlcss:
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20.10.b.1. The individual files within
thirty (30} davs of service of the notice of proposed
individual civil penalty assessment a petition for
review with the Surface Minc Board: or

20.10.b.2. The Dircctor and the
individual or responsible corporate permitice agree
within thirty (30) days of service of the notice of
proposed individual civil penalty asscssiment to a
schedule or plan for the abatement or correction of
the violation. failure, or refusal.

20.10.c. For purposcs of this subscction.
service is sufficient if it would satislyv stale
requircments for service of a summons and
complaint.

20.11. Payment of Penalty.

20.11.a. Ifa notice of proposcd individual
civil penalty assessment becomes a finat order in the
absence of a petition [or review or abalement
agrecment. the penalty shall be due upon issuance of
the final order.

20.11.b. [fan individual named in a notice
of proposed individual civil penalty assessment lles
a petition for revicw in accordance with paragraph
20.10.b.1 of this scction. the penalty shall be due
upon issuance of a final administrative order
affirming, increasing. or decreasing the proposced
penalty.

20.11.c.  Where the Dircctor and the
corporate permittec or individual have agreed in
writing on a plan for the abatemcent ol or compliance
with the unabated order, an individual named n a
notice of proposed individual civil penally
asscssment may postpone payment until recciving
either a final order from the Dirccior stating that the
penalty is due on the date of such final order. or
written notice that abatement or compliance is
satisfactory and the penalty has been withdrawn.

2012, Fees
Procecdings.

and Cosis ol Administrative

20.12.a. Request for Feas. Any person
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may on request be awarded by the appropriate board
or court a sum equal to costs and expenses including
attomeys' fees and expert witness fees as determined
to have been rcasonably incurred.  Such request
must be filed sithin forty-{ive (45) days of date of
entry of judgment.

The request shall include an affidavit setting
forth costs and expenscs and an itemized statement
of attorneys' fees. The request shall be served upon
all parties who shall have thirty (38) days to answer
the request. Cost and expenses including attorneys'
fces may be awarded to:

20.12.2.1. Ay parlicipating party
against the violator upon a [inding that there is a
violation of the Act. the regulations or the permit
has occurred. and there is o determination that the
party made a significant contribution to the full and
fair determination of the issues:

20.12,a.2. To anv participating party
other than the violator or his representative from the
Division of Environmental Protection upon a
determyination that the party made a significant
contribulion to a full and fair determination of the
issues:

20.12.a.3. To a viclator from the
Division ol Environmental Protection when the
violator demonstrates that the Division of
Envirommental Protection issues cessation order, a
show causc order or notice of violation in bad faith
and for the purpose of harassing or cmbarrassing the
violator. provided that no award shall be made under
this subsection il the Division of” Environmental
Protcetion prevails upon the issuc ol a violation;

20.12.a4. To a violator from any
participating party other than the Division of
Environmental Protection where such participating
parties initiated or participated in the magistrate
procceding in bad faith and for the purpose of
harassing or embarrassing the vielator: and

20.12.a.5, To the Division of
Environmental Proteclion [rom any participating
party where the Division of Environmental
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Protection demonstrates that amy such  party
participating in such proceeding in bad faith and for
the purpose of harassing or cmbarrassing the
Division of Environmental Protection. An award
may also include attorneys' fees and expert witness
fees expended in obtaining an award of costs.
expenses and attorneys' fees. Decisions on such
awards may be appealed as other cases under the
Act.

§38-2-21. Surface Mine Board.
21.1. Open Meetings.

21.1.a. General. All mectings of the
Surlace Mine Board. pursuant 10 the provisions of
the Act shall be open to the public.

21.1.b. Public Notice, The time. and place
ol all regularly scheduled meetings and the ume,
place and purpose of all special meclings shali be
made available to the public and the news media by
publishing a notice containing at lcast thc above
information in a newspaper of general eirculation in
the county where the site or environmental concern
exists, or if the matter under consideration is of
general interest to the people of the State in a
newspaper of general circulation in the State.

21.1c. Emergency Mectings, Inthe event
of anv emergency requiring immediale olTicial
action such ¢fTorts 1o notify' the public shall be taken
as circumstiances allow.

21.2. Appeals to the Surface Mine Board.

21.2.a. Site Visits. The board mav visit the
site of the activity or proposed activity which is the
subject of the hearing and take such additional
evidence as it deems necessary provided that all
partics and interveners be given notice ol the visit

and are given an opportunity to accompamy the
Board.

21.2.b. Final Orders. On all appeals to the
Board, the Board shall issuc a [inal decision thirty
(30) days after the hearing or within thirty (30) days
after the testimony presented at the hearing has been
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transcribed and checked for accuracy.

21.2.c. Burden of Proof. The burden of
proof shall be on the party sccking to reverse the
decision of the Director.

21.3. Ex parte Communication.

21.3.a. Prolubition. Ex partc contacts
between representatives of the parties appearing
belore the Board and members or representatives of
the Board shall be prohibited.

§38-2-22, Coal Refuse.

22.1. Applicability - Any surface coal mining
operation  which involves the  construction,
operation. enlargement. maodilication. removal
and/or abandonment of a coal reluse site shall be
subject to e special provisions of Lhis section in
addition 1o other  applicable  permitting
requircments.  performance  standards,  and
enlorcement provisions of this rule. the Act, and
other State and Federal laws and regulations.

_____ Certification - For purposes of
permitting. the applicant shali submit a separate set
of maps. plans. design data. and specifications for
the refuse disposal facilityv. in addition to those
contained in the permit application,

The disposal facility shall be designed using
current. prudent engineering practices. A qualified
rcgistered professional engineer. experienced in the
design of similar earth and refuse structures, shall
certify the design of the disposal facility. The
disposal facility shall be designed to attain a
minimum long-term static safety factor of 1.5 and a
scismic factor of salety of 1.2, The stability of all
foundations and abutments must be maintained
during all phases of construction.

22.3. Permit Requirements - General - In
addition {o the other permilting requirements of the
Act, this rule and the requirements of 30 CFR
77.214 and 30 CFR 77.215. each permit application
which involves a coal refuse site shall contain the
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following materials:

22.3.a. Narrative. A gencral narrative and
discussion of the project to include at a minimum a
discussion of existing sitc conditions. the design life
of the facility, quantity and tvpe of coal reluse (o be
placed on the site. subsidence potential method ol
operation to include clearing and grubbing. lopsoil
stockpiling, construction of surface and subsurlace
drainage facilities, phases of construction. method
and location of coal refuse placement or removal,
coal refuse placement during inclement weather.
routine inspection and maintenance. procedurce to be
followed in the event the site is abandoned prior to
the planned design life. and a scquence for

construction of drainage [acilitics.  critical
construction phases.  reclamation  and  [inal

abandonment procedures. In addition. inchide a
description of the dutics. responsibililics and lines
of communication of those persons respousible for
the design and construction of the coal refluse
disposal site. All data. graphs. curves. ete.. which
provide the basis for hyvdrologic and hyvdraulic
design  of coal refusc ecmbankments and
impoundments shall accompany other design data.
plans. and specifications. submilted as part of the
permit application.

22.3.b. Plan View. A plan view ol the site
showing detailed contours. limits of the coal refuse
disposal site, all drainage (acilitics. location of
springs, seeps. minc drainage and/or openings.
location of the subdrain system, project stationing.
location of cross sections. location of borings. lest
pits and instrumentation and other pertinent data
required {or project control.

22.3.c. Cross Sections. Cross sections of
the coal refusec disposal site lransversely and
longitudinally showing original ground. linished
elevations, final configuration ol relusc material.
subdrains, diversion details. spillways. and other
periinent features of the site. Cross scction shall be
of sufficient accuracy and detail so as Lo provide a
basis for stability computations at critical locations.

22.3.d. Sediment Control Plan. A sediment
control plan designed in accordance with subscetion

5.4 of this rule.

22.3.¢. Diversions. Each application shall
contain plans and specilications for a diversion
channc! above the coal refuse site to direct surface
water ninofT (rom the contributing watershed around
the [aeility, Such diversion channcl shall be
designed in accordance with subscction 5.3 of this
rule. except as follews:

22.3.c.1. Design storm. All diversion
ditches and stream channel diversions shall be
designed to carry the peak runoff [rom a one-
hundred (100} vear frequency. twenty-four (?4) hour
duration rainfall.

2232

A Trecboard equal to or
greater than [+.025vd™ shall be added to the design
low depth to obtain the total depth of the diversion
ditch.

22.3.¢.3. Each diversion ditch must be
designed to carry the peak Tow with frecboard from
the contributing watershed area.

22.3.c4. Diversions shall be designed,
constructed. and maintained in a manner which
prevents additional contributions of suspended
solids (o stream {low and o runofl outside the
permit area (o the fulfest extent possible.

22.3.e.5. Excess excavated material
not required for construction or maintenance of the
diversion ditch must be properly disposed of in the
permil area.

22.3.c.6. Topsoil removed from the
channel excavation shall cither be redistributed on
another part of the permit arca or stockpiled for a
later use.

22.3.c.7. All diversion systems shall
exit salely beyond the loc of the embankment in a
natural dramway capﬂblc of carrving the ch,sagn flow
without excessive erosion.

22.3.c.8. All stream channel diversions
must be designed 1o carmy the design {low around the
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disturbed area. The diversions mnst outlet inuto the
original channel or a natural channel of cqual cross
scctiorn,

22.3.e9. Diversions in refuse must be
lined with soil or a suitable substitule unlcss other
erosion protection is provided,

223140, Permanent  diversion
systems designed to convey waler under a coal
refuse embankment by means of a pipe or conduit
arc unacceptable, However. diversion by means of
a pipe or conduit mayv be permitied during actlive
operation, provided that (1) height or storage limils
for impoundments are not exceeded. (2) the pipe or
conduit is used in conjunction with surface ditches
to mect applicable design storm regquirements. and
(3) the design of the pipe or conduit accounts for
durability and design life. load limits. joint scaling.
trash rack protection. and maintenance requirements
throughout the operational life of the structure.

223 Design and Specilications [or
Hvdraulic Structurcs.  Such structures shall be
designed to safclv control. excessive crosion by
using energy dissipaters ancd/or channel prolection.
as neccssary. based upon design {low veclocity.
Seepage contral devices shall be used lo prevent
undereutting of nonflexible linings. The potential
for landslides or slope fuilurcs shall be considered in
the location of all hydraulic structures. Channels
shall not be located on or near an existing landslide.
No surface runoff or slurry may be diverted inlo
underground mines unless approved by the Director
in accordance with subdivision 14.5.¢ of this rule.

223.g. Computations. The application
shall include all design data and calculalion resulls.
If a computer analysis 1s used. only the input data
and results used specifically in the design need be
submitted. If graphicai flood routing techniques are
used, all charts and graphs shall be included.
Adcquate cross scctions and profiles shall be given
for all hvdraulic structures,

22.3.h. All conl refuse impoundments must
be analyzed and/or designed in accordance with this
subsection, Non-impounding coal  reluse
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cinbankments must be designed in accordance with
this subscction unless any proposed modifications to
the design standards of this subsection are justified
through appropriate  stability analysis.  The
following structural analysis and/or design data of
coal refuse embankments and impoundments shall
be presented in graphical or tabular form:

22.3h.1. A sufficicnt subsurface
investigation shall be performed by a registered
professional engineer or engincering geologist. The
number, location. and depih of borings. test pits,
and/or trenches shall be reasonable for the size,
purpose. soils present. and loundation type of the
structure, The investigation shall consider depth of
soil to bedrock. licld classification of soils, character
ol bedrock. in silu testing, sol sampling,
determination of groundwater flow and location of
seeps and springs. and a soil profile for critical
locations in the structure, hyvdraulie structures and
other pertinent locations which may affect the safety
of the structure, The munber, depth. and location of
borcholes shall be based on the quantity of material
to be impounded and subsurlace conditions. A
geologic study shall also be conducted for
impounding structures to evaluate landslides into the
impoundment, bedrock discontinuitics such as soft
scams. joinis. joint svslems. bedding planes, and
fault »ones which may adverscly affect the
structure's performance. Past and future mining to
include height of scam. depth and cover rock of the
seam, and previous subsidence problems shall be
considered where substdenee may alleet the safety
ol the structure.

22.3.h.2. Laboratory tests shall be
conducted on all foundation and cmbankment
materials to include soil classification through
hydrometer analysis. density. water confent,
compaction tests. shear strength. consolidation, and
permeability unless the scope. characteristics, or
design concepl of the sitc make onc or more of these
FCQUIFSMCALS LNNeCessary. o '

2234 Safety Factors. A description
including plans. design data. spectlications, and
computations of how safety conditions will be
achieved. The disposal facility shall be designed,
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constructed, and maintained to attain a minimum
long-term safety factor of 1.3 provided further that
a coal rcfuse site which has the capability to
impound water shall also altain a seismic safety
factor of at least 1.2.

22.3]). Liquefaction. Describe the potential
for liquefaction and provide salcguards against the
development of this condition.

22.3.k. Instrumentation. A description of
installation of instrumentation such as pievameters.
settlement markers. slope indicators. and similar
monitoring devices shall be included in the plan to
monitor present hazardous conditions. construction
conditions. and to verify design assumptions. A
plan for monitoring these deviees shall also be
provided.

2231 Stability Analvsis.  All stability
analyses shall be done using standard engincering
techniques.  The submittal shall include cross
scctions at critical locations in the lacility showing
the matcrials profile. location of critical potential
failure surfaces and their factors of salety. estimated
or measured phreatic surfaces for construclion
and/or long term scepage conditions. and a tabulated
listing of strength parameters used. [f'a computer
analysis is used. only the input data and results used
specifically in the design shall be submilted.

22.3.m. Underdrains. [ the disposal area
contains springs, natural or manmadc waier courscs.
or wet weather sceps, the application shall include
diversions and underdrains as necessary (o control
erosion, prevent water infiltration into Lhe disposal
facility and ensure stabiliy.  Diversions and
underdrains shall be designed as follows:

223m.1. Runoll [rom the arcas above
the refuse pile and runolT from the surlace of the
refuse pile shall be diverted into stabilized diversion
channels designed in accordance with subdivision
22.3.e of this subsection and subsection 3.3 of this
rule to safely pass the runofT from a one hundred
(100} year, twenty-four (24) hour precipitation
event. Runoff diverted from undisturbed arcas siced
not be commingled with runoff from the surlace of
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the refuse pile. Uncontrolled surface drainage may
not be diverted over the outslope of the refiise piles.

22.3.m.2. Underdrains shall consist of
durable rock or pipe. and be dcsigned and
constructed using current. prudent engineering
practices. The underdrain system shall be designed
lo carry the anticipated scepage of water due to
ramfall and from secps and springs in the
loundation of the disposal area away [rom the site,
and shall be protecled from piping and
confaminalion by an adequate filter.  Rock
underdrains shall be constructed of durable,
nonacid. nontoxic-forming rock {c.g.. natural sand
and gravel. sandsione, limestone. ar other durable
rock) that does not slake in water or degrade to soil
material. and which is free of coal. clay or other
nondurable material. Perforated pipe underdrains
shall be corrosion resistant and shall have
characlerisiies consistent with the long-term life of
the fill,

22.3.n. Sile Preparation. Procedures for
clearing and grubbing.

22.3.0. Excess Material. Procedures for
disposal of excess material resulting from clearing,
grubbing. and other sitc preparation activities.

Compaction Requirements.
Procedures for spreading and compaction of refuse
material during placement. The material shall be
compacted in lavers not exceeding two (2) feet in
thickness and shall not have any slope exceeding
two horizontal to onc vertical. except that the
Dircctor may approve construction of a refuse pile
in compacted layers excecding two (2) feet in
thickness _ where engincering data substantiates that
both a mmnimum static safely factor of 1.5 and a
minimum seismic safety factor of [.2 will be
attained: provided. that the operator shall submit
plans for the Direclor's approval. and shall also
provide documentation showing prior approval by
MSHA pursvant to Federal regulations at 30 CFR
77.215(I) for the alternate construction. without
which documentation the plans will not be
approved.
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22.3.q. Scaling Abandoned Openings.
Plans in accordance with 30 CFR 75.1711 for
sealing abandoned openings and covering the seal
with four feet of an impermeable non-toxic material.
Such plans shall consider prevention of water
buildup behind the scals. toxicity of the refuse and
mine strata, gradient of the opening. hyvdrologic
balance and passage of any acid water to a (rcatment
facility. 1fa mine seal is in the impoundment arca of
an impounding coal refuse disposal site. the scal
shall be designed to safcly withstand full hydrostatic
head with a factor of safety of at least 1.5 against
blowout. Higher factors of safely may be required
where dictated by the consequences of lailure,
Calculations and cross sections used in the analvses
shall be submitted.

22.3.r. Extinguishment of Burning Arcas.
Plans approved by MSHA for the extinguishment of
burning arcas which contain. al a mimmum,. method
of extinguishment. safety measures for equipment
operators and persens working or living in the
vieimity of the site. and a provision that only those
persons authorized by the operator. shall be
involved in the extinguishing operation.

22.3.s. Underground Disposal. Plans lor
underground refusc disposat shall be submilted to
and approved by the Dircetor and the Mine Safety
and Health Administration. All plans must include:

22.3.s.1. Mecthod of disposal including
a description of the source of the transport medium:

22352, Maps ol mines where conl
refuse materials arc to be disposed with a
description of the percent of mine void Lo be [illed:

22.3.5.3. Description of localion of
active workings including plans. specilications. and
methods of constructing underground crelaining
walls:

22 3.5.4. Potential arcas of breakout in
active minc workings and on the surface of the

ground:

22.3.5.5. Effccts of subsidence on the
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plan:

22.3.5.6. The effects on the hydrologic
regime ineluding the location and description of
permanent monitoring wells or monitoring stations;

22.3.5.7. Gradient of the mine from the
backfill arca:

22.35.8. Description of the stratum
underlying the mined coal:

22359, Source and quality of the
refuse:

22.3.5.10. The method of treatment of
water i released to surface streams:

223811 A contingeney  plan
formulated to alleviate or correct any hazardous
conditions which mav result from a blowout: and

22.3.5.12. A description of the surface
arca to be supported by the refuse backfill, the
anticipated surface cffects following backfilling, and
the method for dewalering the backiill

2236 Abandonmeni Plan. An abandonment
plan which addresses the following requirements
and include a schedule for their implementation:

22.3.1..1. No refuse embankment or
impoundment may be abandoned until approved by
the Direclor.

22.3.t.2. The NMnal top clevation of the
refuse embankment must be higher than. and sloped
into. the diversion ditch. Maximum slope of the top
ol the embankment to the diversion ditch shall be
five (3) pereent unless otherwise approved by the
Dircctor.

22.3.t.3. All pipes under refuse areas
lell as non-impounding [ills shall be sealed with
concerete at the upstream end prior to abandonment.

22304, At abandonment all fine
refuse in the impoundment pool shall be covered




with a minimum three [oot laver of coarse refuse or
other fill matcrial prior 1o topsoiling unless
otherwise approved by the Director.

22.3.t.5. At abandonment all coal
refuse shall be covered with a minimum of four (4)
feet of the best available non-toxic and non-
cormbustible material in a manner that docs nol
impede flow from sub-drainage systems. The
Director may allow less than four (4) fect of cover
material where it can be demonstrated on the basis
of physical and chemical analyses of the growth
medium that the vegelation requirements ol section
9 of this rule will be met.

22.3.t.6. A certificate ol approval for
completion of construction shall be issued upon
completion of the above requircments.

224, Permit Requircments - Impounding
Structures. In addition to the requirements ol Lhe
Act and this rule coal refuse disposal siles which
have the capability of impounding water shall he
subject to the special requircments ol his
subsection and may be subjeet to other State and
Federal laws and rules and regulations. depending
on their embankment size and holding capacity.

22.4.a. Dam Control Act. A coal refusc
site which is constructed in such a manner that it
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(1) Rises twenty-five (23) feet or more above the |

natural bed ol a siream or watcrcourse as measuraed
from the downstream toe ol the embankment and
which does or can impound [ificen (13) acre-lect or
morc ol water. or:” (2} Rises six {6} [ect or more
above the natura! bed of a stream or watercoursc as
measured from the downsircam toc ol the
embankment and which does or can impound fifly
(50) acre-feet or more of water is by delinition a
dam and is thereby subject to the provisions of the
West Virginia Dam Control Act sct forth in \.Va.
Code §22-14 et seq.

224.hb Mine Salety  and  Health
Administration (MSHA) [mpoundments. A coal
refuse site which is constructed in such a manner
that it can impound water. sediment. or slurny to an
elevation oft (1) Five (3) fect or more above the
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upstream toc of the structure and can have a storage
volume of twenty (20) acres/fect or morc. or: (2)
Twenty (20) feet or more above the upstream toe of
the structure. or; (3) Presents a hazard to coal
miners as delermined by the District Manager of the
Federal Mine Safetv and Health Administration,
shafl be subject to the requirements of 30 CFR
77.215 and 77.216 of the Federal Mine Safety and
Health Administration Regulations.

22.4.c. Small Impoundments, Coal refuse
sites which result in impoundments which are not
subject Lo the Dam Cantrol Act or the Federal Mine
Health and Safetv Act shall be designed,
consirucled. and maintained subject to the
requirements of this subsection and subscctions 3.4
and 22.5 j.6. of this rule.

22.4.d. Hazard Potential. The hazard
potential of coal refusc sites which have the
capability of impounding water shall be determined
by the applicant based on the potential loss of life
that would result duc to a [ailure and the
classilication dectermined on the basis of the
following criteria:

22441, Class A, [mpoundments
located in rural or agriculturai arcas where failure
may damage farm buildings. agricultural land, or
sccondary highways. Failure ol the structure would
cause only loss of the structure and loss of property
usc such as related roads. but with little additional
damage o adjacent property.  Any impoundment
exceeding twenty-five (23) feet in height measured
at the downstream toc or Lwo-hundred (200) acre-
feet storage volume or having a watershed
exceeding five hundred (500) acres shall not be a
Class A structure.

22.4d2. Class B. Impoundments
located in predominantly rural agricultural areas
where failure may damage isolated homes, primary
highwavs or minor railroads or cause interruption of
relatively important public utilities. Failure of the
structure may causc great damage to property and
praject operations.

22.4.4.3, Class C.

Impoundments




located where failure may cause loss of life. scrious
damage to homes. indusirial and commercial
buildings, important public utilities. primary
highways, or main railroads. This classification
must be used if failure would causc possible loss of
human life,

22.4.c. Emergeney Planning. For a Class
C structure or if a dangerous condilion exists.
notification and action procedures shall be
formulated by the operator or owner. for public
protection and remedial action in the event of an
emergeney.  All emergency proccdures must be
submitted and become part of the approved plan. 1f
adequate emergency procedurcs  cannot.  for
whatever reason. be formulated by the owner or
operator, then he must so notily the Director in
writing. The Dircctor may then notily the OlTice ol
Emergency Services and request that emergency
procedures be developed for the coal reluse site.

22.4.f. Design Storm Specilications. Al
refuse impoundments and dams shall be designed (o
meet the following design storm criteria based upon
hazard classification.

22411, Class A impoundments shall
be designed for a minimum of P, + 0. [2(PMP-P
1) inches of rainfall in six (6) hours.

22.4.£2. Class B impoundments shatl
be designed for a minimum of P, + 0.40(PMP-P
;o) inches of rainfall in six (6) hours.

22.43. Class C impoundments shalf
be designed for a probable maximum preeipitation
(PMP) of a six (6) hour or greater cvent plus threc
feet of freeboard.

22.4.g. Primary and Emergencey Spillway
Design. All impoundments mecting Lthe size or other
eriteria of 30 CFR 77.216(a) must be designed and
constructed to salely pass the probable maxinium
precipitation of a twenty-four (24) hour storm event.
All impoundments of a lesser sive must be capable
of passing through a spillway or outlel works or a
combination thereof. that portion of the design
storm that cannol be safch stored in the
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impoundment and to draw down the stored portion
of the design storm within the specified terms in
accordance with the following:

224 ¢.1. Class A impoundments must
be designed with an open channel spillvay unless
otherwise approved by the Director. Ninety (90}
pereent of the stored portion of the design storm
must be discharged or removed within ten (10} days
after the storm event.

22.4.9.2. Class B impoundments shall
be designed with either an open channel spiliway
only. or with an emergency spillway and a principal
spillway together. Ninety (90) pereent of the-stored
portion of the design storm shall be discharged or
removed within ten davs afier the storm event.

224,23, Class C dams may be
designed in onc of three ways:

22.4.23.A. An impoundment
designed without discharge structures shall be
capable of storing a minimum of two (2) six (6)
hour duration probable maximum storms. Water
shalf be removed from the impoundment to its
lowest practical level within ten (10) davs after the
storm evert by puniping or by other mcans if storm
walter reduces the storage capacity to one probable
maximum storm or less.

22423 B An impoundment
designed with a decant or principal spillway only
shall be capable of storing at least one (1) six (6)
hour duration probable maximum storm. Ninety
(90) percent of the stored portion of the storm shall
be discharged or removed within ten (10) days after
the storm event.

224¢3.C.  An mmpoundment
designed with either an open channel spillway only,
or with an cmergency spillway and principal
spillway together shall be capable of discharging
that portion of the six (6) hour duration probable
maximum storm that cannot be safely stored in the
impoundment. Nincty (90) percent of the stored
portion of the storm shall be discharged or removed
within ten (10} davs afier the storm cvent.




22.4.84.

A single open channct
spilhway may be used only if it is:

22484A. Or non-crodable
construction and designed to carry sustained flows:
or

22.4.2.4.B. Earth or grass-lined
and designed to carry short termi. infrequent flows at
non-erosive velocities where sustained flows arc not
expected,

22.4.h. Open Channel Spillways. All open
channel spillwayvs must comply with the design
standards of this scction and the lollowing
additional standards:

22.4.h. 1. Anv open channel spillway
designed for less than onc hundred (100} percent
probable maximum precipitation shall be provided
with [teeboard above the maximum waler surface as
determined by the equation 1+.023vd' ",

22.4Nh.2.__All open channel spillways
shall be constructed of non-crodable materinf where
sustained Nlows arc expected, or mayv be of earth or
grass lincd construction where short term inlrequent
{lows at noncrosive velocities. are expected.

22.4.h.3. Excess excavated material
not needed to construct and maintain the spilhvay
channel must be properly disposed of in the permit
area.

224h4.  Topseil removed from
channel excavation shall either be redistributed on
another part of the permit arca ar stockpiled for
future use, i )

22.41. Pipe Spilhways. All pipe spillwavs
must comply with the requircments of this section
and the following additional requiremenis:

22.4.i.1. The pipe spillway inlel must
be protected by a designed trash rack.

22412 All riser-type spillwayvs must
be designed to prevent vortexing.
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22413, A skimming device is
required where floating pollutants exist- or are
anticipated.

2.4.i.4. An adequate foundation and
bedding shall be designed for all pipes and risers.

224535, Al pipe spillwavs shall be
designed to provide seepage control along the
conduit.

22.4.1.6. The pipe spillway shall be of
sufficient strength to withstand the maximurm load
of the fill above il.

22.4.1.7. All pipe spillways shall be
constructed of suilable material fo  resist
deterioration for the design life of the facility.

22.4.1.8. The outlet of all pipes, where
blockage by animals can occur. must be protected
by an animal guard.

22.3. Performance Standards, The following
perlormance standards shall be met for all coal
refuse disposal sites,

22,52, Controlled Placement. All coal
refuse sites shall be placed in new or existing
disposal arcas within a permit arca designated for
this purpose. Coal mine refuse shall be placed in a
controlled manner Lo:

22.5.a.1. Minimire adverse effects of
leachate and surlace-water runoff on surface and
ground water quality and quantity:

22.5.2.2. Ensure mass stability and
prevent mass movement during and after all phases
of construction and be constructed and maintained
in such a manner so as to attain a minimum long-
term salety factor of 1.5 provided that structures
which have the capacity to impound water shall also
attain a seismic safety factor of 1.2:

22.5.a.3. Ensurc that the final disposal
[acility is suitable for reclamation and revegetation
compatible with he natural surroundings and the




approved postmining land usc:

22.5.a.4. Not creale a public hazard:
and

1~

2.5.a.3. Prevent combustion.

22.3.b. Extrancous Reluse. Coal mine
refuse material from activitics located outside a
permit area may be disposed of in the permit area
only if approved by the Dircetor. Approval shall be
based upon a showing that such disposal will be in
accordance with the standards ol this section.

22.5.c. Slope Protection. Slope proteciion
shall be provided to minimize surface crosion at the
site. Al disturbed areas. including diversion
channcls that arc not riprapped or othenwisc
protected, shall be revegetated upon completion of
construction.

22.5.d. Site Development. Clearing and
grubbing shall be performed in the disposal arca
prior to placement ol refuse material. Topsoil shall
be removed. segregated. and stored or redistribuled
in accordance with subsection 14.3 ol this rule. I
approved by the Dircetor. organic material may be
used as mulch, or may be inciuded in the topsoil 1o
controd erosion, promote growlh ol vegelation. or
increase the moisture retention ol the soil,

22.5.e. Final Conlguration. The final
confliguration of the refuse pile shall be suitable for
the approved postmining land use. Terraces may be
constructed on the outslope of the refuse pile i
requircd for stability. control or crosion.
conservation of soil moisture. or factlitation of the
approved postmining land use. The grade of the
outslope between terrace benches shall not be
steeper than 2h: v (50 percent).

22.5.f Impoundment Within Fill Arcas.
No permanent impoundments shall be allowed an
the completed refusc pile. Small depresstons may
be allowed if they arc necded (0 retain moisture.
minimize crosion. create and enhance wildlile
habitat. or assist revegetation, and if they are not
incompatible with stability of the refuse pile.
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22.5.¢. Topsoiling. Following final
grading of the refuse pile. the coal mine rcfuse shall
be covered with a minimum of four (4) feet of the
best available. nontoxic and noncombustible
material. in a manner that docs not impede drainage
from the underdrains. The Director may allow less
than four (4) feet of cover material based on
physical and chemical analvses which show that the
revegetation requirements of section 9 of this rule
will be met.

22.5.h Notilication of Hazardous
Conditions. If any examination aor inspection
discloses that a potential hazard exists, the Director
shall be informed promptly of the finding and of the
emergency  procedures  formulated  for  public
protection and remedial action. It adequate
procedures cannot be formulated or implemented,
the Director shall be notified immediately. The
Dircctor shall then notify- the appropriate agencies
that other cmergency procedures are required to
proteet the public,

22.3.1. Disposal in Underground Workings.
Coal minc refuse mav be disposed of in
underground mine workings in accordance with the
provisions of subdivision 22.3 s ol this scction.

22.5.;. Construction Specificalions. New
and cxisting impounding structures constructed of
coal mine refuse or intended to impound coal mine
rcfuse shall meet the following requirements:

22.3,).1. Coal mine refuse shall not be
used for construction of an embankment which
impounds water unfess it has been demonstrated to
the Director that the stability of such a structure
conforms to the requirements of this section and the
use of coal mine refuse will not have a detrimental
cficet on downstrecam water quality or the
cnvironment duc to acid scepage through the
impounding structure. The stability of the structure
and the potential impact of acid minc seepage
through the impounding structure sha!l be discussed
in detail in the design plan.

225412, I an impounding structure
consiructed of coal mine refuse or intended to
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impound coal min¢ refuse mects the criteria of
subdivision 22.4.¢c of this subscction. the
combination of principal and cmergency spithvays
shall be designed and constructed in accordance
with subdivisions 224.g and 22.4.h of this
subsection.

22.53.3. Spillways and outlet works
shall be designed to provide adequate protection
against erosion and corrosion. Inlets shall be
protected against blockage.

22.5.j.4. Runoff from arcas above the
disposal facility or runoff from suriace of the
facility that may cause instabilily or crosion of the
tmpounding structure shall be  diveried into
stabihized diversion channels designed to safcly pass
the runolT from a onc hundred (100) vear. twents -
four (24) hour precipitation cvent.

22.5].5, Impounding  struclurcs
consiructed of or impounding coal mine reluse shall
be designed so that at least minety (90) percent of
the water stored during the design precipitation
event can be removed within a ten (10) day period.

22.351.6. No coal refuse impoundments
shall remain as permanent impoundments. Upon
completion of reclamation. such structures shall not
be capable of storing or impounding waler,

22,5,5.7. Slope protection shall be
provided to protect against erosion and sudden
drawdown. , Embankment faces shall be vegetated or
otherwise stabilized in accordance with approved
procedures,

225k, Drainage and Sediment Contro!
Drainage control measures  shall meel  the
requirements of section 5 of this rule. Alter grade
release, discharges [rom the permil area shall not
lower the water quality of recciving streams.

2251 Removal ol Abandoned Coal
Refuse Piles. Where coal refuse is 10 be removed
from an abandoned coal reluse disposal arca under

a spectat—permit reclamation contract issucd

pursuant to subscction (d} section 28 ol the Act and
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subscction 3. 14 of this rule. the following standards
shall be met:

2251 1. Removal of refuse shall be
complete when possible and shall be accomplished
in successive horizontal lifts with a maximum
clevation difference between working benches of
twelve (12) feet or may be removed down a slope
from the top Lo the toe provided that the slope is no
steeper than 2H: IV, No refuse may be removed
from the toc of the original embankment until the
{inal remaoval process,

22512, At all times during removal
operations. care shall be exercised to protect the
operating personnel. the public. and to insure long-
term stability in accordance with the approved plan.

22,513, Where partial removal is
approved. the final graded slopes of the remaining
refuse shall be no steeper than 2H: 1V and have at
least one bench for every filts (30) {ect of change in
clevation.

22514, Should buming arcas be
encouniered. the {ires shall be extinguished in
accordance with subdivision 22.5.m of this
subsection. and removal of reluse shall be done in a
safc manner. The {inal graded slopes of the coal
refuse pile shall result in a stable confliguration
having a static salety [actor of 1.5 as demonstrated
by a stability analysis.

22.51.5. The total disturbed arca shall
be regraded in such a manncer as to be compatible
with the natural surroundings and shall be
revegetated in accordance with section 9 of this rule.
Such regrading and revegetation shall occur as
contemporancousiyv as practicable with removal
operations as rellected in the reclamation plan.

22516, All remaining refuse materials
disturbed by the operation shall be covered with a
minimiumn of four feet of cover of non-toxic and non-
combustible material sufficient Lo establish adequate
vegetation except that a lesser cover may be used
based on chemical and physical analysis in
accordance with subdivision 9.2.k of this rule..




22.5.1.7. Regrading drainage control
shall be provided in accordance with the approved
reclamation plan.

22.5.m. Burning Refluse Piles. Where
burning or burned refuse is encountered in the
construction of a new structure or the reconstruction
or removal of an existing structure, the lollowing
standards shall be met:

22.5.m.1. Coal ming relusc [ires shall
be extinguished by the person who conducts the
surface mining activities. in accordance with a plan
approved by the Mine Safety and Health
Administration.  The plan shall contain. at a
minimum. provistons to cnsurc thal only those
persons authorized by the operator. and who have an
understanding ol the procedures Lo be used. shall be
involved in the extingtishing operations.

22.5.m.2. No burning or burned coal
mine refuse shall be removed rom a permnitted
disposal arca without a removal plan approved by
the Director. Consideration shall be given to
potential hazards to persons working or living in the
vicimity of the structure.

22.6. Inspections. A qualilied registerad
professional  engincer.  or  other  qualilied
professional specialist under the direction of the
professional engineer, shall inspect the refuse pile
during construction. The professional engineer or

speciatist shall be experienced in the construction of

similar earth and refuse structures. Inspection
reports shall be retained for review at or near the
site.

22 6.a. Non-impounding  Structures.
Inspections of non-impounding refuse piles shall be
made at lcast quarterly throughout construction and
during eritical construction periods. which shali
includc at a minimum:
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protective {iller systems:

22.6.a.3. Installation of final surface
drainage svstems: and

22.6.a4.
revegetated (acility.

The final graded and

22.6b. Unscheduled Inspections. Regular
inspections by the engineer or specialist shall also
be conducted during placement and compaction of
coal mine refuse materials. More frequent
inspeetions shall be conducted if a potential danger
or harm exists to the public health and safety or the
environment. Inspections shall continue until the
refuse pile has been fnally graded and revegetated
or until a later time if required by the Director.

22.6.c.  Reporting Requirements.  The
{ollowing reporting requircnients shall be met:

22.6.¢c.1.  The qualified registered
prolessional engineer shall provide a certifted report
to the Dircctor promptly alter cach inspection, that
the refuise pile has been constructed and maintained
as designed and in accordance with the approved
plan. the Act. and this rule. The report shall include
any appearances of instability. structural weakness,
and other hazardous conditions: and

22.6.c.2. The certilicd report on the
drainage system and protective filters shall include
color photographs taken during and after
construction. but before underdrains are covered
‘with coal mine refuse. [ the underdrain system is
constructed in phases. cach phase shall be certified
separately, The photographs accompanying each
certificd report shall be taken in adequate size and
number with enough terrain or other physical
features of the site shown to provide a relative scale
to the photographs and (o specifically and clearly
identify the sile.

22.6.a.l.  Foundation preparation 22.7. lmpounding Structures. [Inspection of

including the removal of all organic material amd impounding refuse pifes shall be made by a qualified
Lopsoil; , ~ registered engineer or other qualified professional
specialist under the direction ol the professional

22.6.2.2. Placement of underdrains and cngincer. The prolessional engincer or specialist
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shall be experienced in the construction of
impoundments.

22.7.a, Inspection Frequencics. Inspection
shall be made regularly but not less than quarterly
during conmstruction, upon complciion of
construction, and at least vearfy until removal of the
structure or release of the performance bond.
Inspections will be made during placcment and
compaction of coal refuse material and during
critical construction periods.

22.7b. Reporting Requircments.  The
qualified professional registered engineer shall
promptly, after each inspection. provide lo the
Director a certified report that the impoundment has
been constructed and maintained as designed and in
accordance with the approved plan and this rule.
The report shall include discussions ol any
appearances of anyv instability. structural weakness.
or other hazardous condition. depth and clevation of
any impounded walers exasting slorage capacity. and
existing or required monitoring procedures and
instrumentation. and any aspects of the structure
affccting stability.

22.7.c. Examinations. Examination ol
impoundments mecting or exceeding the sive
specification or other crileria set forth in the Federal
Mine Safety and Health Adminisiralion regulations
at 30 CFR 77.216 shall. in addition to meeting the
inspection requirements of subdivisions 22.7.a and
22.7.b of this subsection. comply with the MSHA
requirements of 30 CFR 77.216-3.

Other impoundments shall be examined
at fcast quarterly by a qualified person designated
by the operator for appearances of structural
weaknesses and other hazardous conditions.

22.7.d. Filing of Reports. A copy ol each
inspection and examination report shall be retained
al or near the mine site.

§38-2-23. Special authorization for coal extracijon
as an incidental pari of development of land lor

commercial, residential. indusirial, or civic yse.

23.1. Applicant Information. All information
provided bv an applicant in lor a special
authorizatjon to engage in surface mining as an
ingident to the development of land {or commercial,
residential. industrial, or ¢ivic use shall be clear and
concise and shall be provided in a format prescribed
bv _the Director. In addition to the information
requirements of scction 28 of the Act each

application for a special authorization shall contain
the following information except that submittal of a

social securily number is at the oplion of the
applicant:

information required bv

23 ta Al
o

subscction 3.1 of this rule, except subdivisions 3. 1¢,
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3 1ln.and3 lo:

23.1.b._A public nolice confaining the same

gired by subdivision 3.2.b of this
rule. _The notice shall be published in o newspaper
of general circulation n_the county in which the
operation 15 located and shall be published once and
provide a thirty dav comment perad. A certification

ol publieation will be made a part of the application:

23 1e. A statement in gecordance with
paracraph {2). subsection (a}. scction 9 of the Act;

23.1d A sile development plan which
includes:

-

23.1.d.1. Exisline silc condilions:

23.1.d.2.  Permits or approvals as
necessary_ from the appropriale enviropmental
agencics or other agencies;

23.1.d.3. Documentation_of _the
necessity for coal removal as it relates to the
roposcd development:

23.1.d4.  The availability of all
nocessary ulilities or _services required for the
development:

23.1.d.3. Evidence of finaneial
commitment negessary for the development and the
feasibility of the planned development:




23.1.4d.6.
development 1o include all

buildings, etc;

A timg schedule for site

strijctures.  roads

23.1.d.7. A reasonable estimate of the
number of acres of coal that will be removed as a
result of the develonment:

23.1.d.8. The anticipated stariing and

termination dates of cach phasc of ¢ogl removal and
the number of acres of land 10 be affceled:

23.1.d.9. A clear plot ol the
development versus coal removal arca; and

23.1.d.10. Evidence that blasting, i
anv._is in accordance with the requircment of the
state fire marshal.

23.1.e. A description ol ithe resuits of
sampline and analvsis procedures issucd 1o develop

a_representative assay ol the physical chomijenl
propertics of the material to be disturbed.

23 L€ A map of the scale. size and color
code as described in subdivisions 3.4.a. 3.4.b. and

3.4.¢ of this rule which contains the following
information:

23 LT, All tvpes ol inlormation scl
forth on topogranhic maps ol the LS. Geologiead
Survev includine all manmade features:

23102  The arca of land 1o be
affected by the operation including any coal storage
and topsoil storage areas:

23.1.£3. The property boundaries of
all surface owners within one-hundred lect
part of the coal removal arca:

N

23.1.14 The location of all drainagc
and scdiment control structures to be ulilized by the
coal removal arca;

23.1.65. A logation map: and
23.1.66, A siencd, notarized. and
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dated statement as follows: “The information
contained herein is true and correct to the best of my
knowledege and heliel™

23.1.e.  Insurance and fili fee in
accordance with subsection (b) of section 28 of the
Act, provided. however, if the coal removed is sold
proceeds will be placed in an escrow account untit
development is deemed complete by the Director.

23.2 Approval of Notice of [ntent for coal
extraction as an incidental parl of development of
land lor commercial residential. mdustirial. or civic
usc,

2320 Ti irector shall act upon an
adminigtrativelv complete application for coeal
gxtraction as an incidental part of development of
land lor commercial, residential. industrial, or civie
use apnroval and any wriilen comuments_within a
reasonable period of time alter the close of the

public comment period.

23.2.b.  The Director mav _approve a
complete  and  accyrale  application  filed in
accordance with this section il he/she (inds. _in

~writing, that the applicant has demonstrated that the

coal exiraction as an incidental part of development
ol land lor commercial, residential. industrial, or
civic use deseribed in_the application will be
conducted i accordanee with this seetion. and other
applicable provisions of this rule. the Act, the
application and other applicable environmental rules
and reeulatjons,

23.2.c. Terms of approval issued by the
Dircetor shall contain conditions necessary' to ensure
that the coal extraction ag an incidental part of
development of land for commercial. residential
industrial. or civic use_will_be conducted in
compliance with this rule. the Act, the application
and other applicable envirgnmental rules and
regulations.

23.2.d.  The Director shall notifv the
applicant,  the  appropriate  local  sovernment
ollicials. and other commentors on the application
ipwriting. ol his decision on the application, Ifthe
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application is disapproved, the notice to the
applicant shall include a_statement of the reason for
disapproval, Public notice of the decision on cach
application shall be posted by the Dircctor_at the
nearest Division of Environimental Protection office
in the vicinity of the pronosed coal extraction as an

incidental part of development of fand for

commercial, residential, indusirial. or civic use.

23.2.¢ Anv person having an inlerest
which is or mav be adversely alfected by a decision
of the Dircctor pursuant to subdivision 23.2.d of
this subsecction shall have the opportunity [or
administrative and judicial review.

23 2 £ The Director shall not approve the

al extraction as an incidental part of development
of fand for commercial. residential, indystirial_or

civic yse for anv reason other than;

232 41 Coal removal is incidental or

secondary to the preparation ol land for commercial,

ntinl. industrial. or eivic use:; and

2322 As an incident 1o such
fland, the coal must be removed.

reparation

2328, __The Dircctor shall menitor the
operation of each and gvery coal extraction as an
ingidental part _of development ol land  lor
commercial. residential, indysurial. or civie _usc
approval granted for lotal complignes with the
applicable provisions of the Aet, this rule. and the
terms and conditions of the approval application.

23.2.h Il the Director determines thal, or

has reagon to believe based on information made
available to hinmvher thal, coal exiraction as an
incidental part ol development _of land_ lor
commercial, residential. industrial. _or civic use
operation ig not being conducted in accordanee with
the approved special authorizalion and/or the
accompaming ments. the Director is authorized
to compel compliance with the conditions of the
special _authorization and other  applicable

envirommental rules_and regulations which eguld
include but_arc not limited to_the enflorccment

actions provided for in Sections 16 gnd 17 of the
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Act. Such information may include. but would not
¢ limited to. weisht tickets and the inspection of

end-user records.

3.3, Performance Standards.

23.3.a. Thiz  subsection__establishes

minimum performance standards applicable to cogql
gxtraction as an incidental part of development of
land for commercial. residential. industrial, or civic
usc operalions.

233, lastine. Blasting is prohtbited

unless otherwise approved by the state fire marshal.

23.3.c. Drainage. All disturbances created
in the coal removal area shall be conducted in such
amanner as to prevent or control erosion, siltation,
pollution of water. and to minimize disturbance to
the prevailing hydrologic balance. Such operations
shall  be exempt [rom_ specific  desien  and
construction crijgria Jor sediment control structures
onlv il stabilization to control erasion is achieved
through altemmative measures.

23.3.d. All toxic or acid-forming materials

hall be handled and treated in accordance with the

methods sel lorth in the approved site development

plan within thirty (30) davs afler initial exposure,

23.3.c. All arcas disturbed during coal
extraclion as an incidental part of development of
land lor commercial, residential. industrial, or civic
usc shall be reelaimed_in _accordance with the

approved site development plan.

233.1 1ply with_all other applicable
environmental rufes and regulalions

234 Expiration. A _noticc_ol intent coal
extraction as an incidental part of development of
land for commerctal, residential, industrial, or civie
use shall be valid onlv for the time period indicated
in the application, which period shall not exceed two
(2) vears.

¢ relegsed upon  complelion of ¢
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development. All requests for escrow release shall
be _accompanied with documcntation that the

development is completed.

23.6. Notice on Site. All persons conducting
coal extraction as an incidental part ol developiment
of land for commercial. resideniial. indusirial. or
civic use shall have on site. a copy of the wrilten
approval for such activitics issued by the Dircelor

23.7. Public Records.  All _inlormation
submitted to_the Division of Environmental
Protection as a part of the notice of infent for coal
extraction as an_incidental part of development ol
land for commercial, residential. industrial. or civie
use. shall be made available for public inspection
and copving at the nearcst  Division ol
Environmenta! Protection office; provided. that
information submiticd 1o the Dircetlor pursuanl o
this subsection which contains_ trade scerels or
ariviles wmereial or [linancial ipfornation
which relates to the competitive rights o the person
filing such nformation or other persons who miav be

affected. is certified information and shall not be

available ublic examination.

§38-2-24. Performancg Standards Applicable Onlv
to Remining Operations

24 1 Backfilline. Remunine. and Gradine of

Previously Mined Arcas.

24.]1.a Remining operations on previously
mined_areas that conlain a_pre-gxisting highwall

hall comply with the applicable rlormance
standards of the Act and these rules unbess

othenwise gxempted in  accordance with  the
provisions of this subseclion,

24.1b.  The requirement ol highwall
elimination shall ngt apply to remining operalions
where the operator can demonstrate in writing that
the volume of afl reasonably available speil located

in the vigcinity of the reminine operation is
insuf{icient to completely back (Il the reaflecled or
enfarged highwall. The highwall shall be reduced 1o
the mgximum extent technically practical. All spoil
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gnerated by the remining operation_and anv other
rcasonably available spoil in the vicinity of the
opcration shall be included in the permit area. For
purposes of this parggraph. the teon reasonablv
available spoil means spoil and suitable coal mine
wagsle material generated by the remining gperation

~ or other spoil or suitable coal mine waste material

located in the permit area that is accessible and
available lor use and that when rehandled will_not

causc a harard to public salelv _or sienificant
damaeg to the environment.

24.1.c. Achieve a postmining slope that
docs not exceed either the angle of repose or sych
lesser slope as is pecessary (o achicve a minimum
long-term static safety factor of 1.3 and to prevent
slides,

24, 1.d. Minimize ecrosion and water
potiution both on and ofT the site.

24 ¢ Support the approved postmining
land usc.

24 1.f Spoil and waste materials shall be

compacled where advisable to ensure stabilitv or to
prevent leaching of toxi¢ matenals.

24.1.2. Disposal of coal processing waste
reround_development wastie in the mined-

and wun

oul_arca shall be in accordance with seetion 22 of

Lhis. rule except that a lang-term static safety factor

ol 1.3 shall be achieved.

24.1.h.  Exposed coal scams. acid- and
loxic-forming materials, and combustible materials

exposed. used. or produced durin nung sha
adeauately  covered  with nonioxic  and

noncombustible material. or treated. to control the

impact on surface and eround water in accordance
with subsection {5 of this section, to prevent
sustained gcombustion. and to minimize adverse
cllects on plant  growih and the approved
postminineg land use.

24 1.4, Cut-and-(ll terraces mav be allowed
where:




24 111, Needed to consenve soil

moisture. ensure stability. and control ergsion an
fipal-graded slopes, if the terraces are compatible
with the approved postmining land usc: or

24 1.2 Specialized  erading.

foundation conditions. or roads are required for the
approved postmining land use. in which case the
final grading may include a terrace ol adequate
width to ensurc the safely stability. and_crosion

control negessary to implement the postminine land
use plan.

24 11 Small _depressions mav__be

¢onstructed if thev are needed i retain moisture.
minimize erosion, create and enhance wildlife

habitat. or assist reveectation.

24.1k,_Spoil placed on the gutslope during
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defined by the dircetor. after ihe last wvear of
augmented seeding, fertilizing. irrigation or other

\\’OFL’ .

24.3. Water Qualitv. A coal reminine
operation which began after Fecbruary 4, 1987, and
on a site which was mined prior to August 3, 1977,
may qualifv lor the water guality exemptions set
forth 1n subscetion {p). Section 301 of the Federal

Clean Water Act, as amended,

24 4 Requirements 1o Release Bonds. Bond
release  for remining operations shafl be in

_accordance with all ol the requircments set forth in

previous minjne operations shall not be disturbed il

such disturbance will eause instability ol the

remaining spoil or othenwvise increase the haszard 1o
the public health and safcty or to the environment,

24 11 Anv higshwall remnant lefi alier

remining must be demonstrated by the operator 19
be stable and not pose a hazard to the public health
and safety or the environment.

24 2. Revegelation.

24.2.a. All revegetation shall be carried oul
in_a manngr that encourages a prompd vepclalive
cover which. at a minimym. shall be adequate tg
control erosion and is consistent  wilh _the
reclamation plan. The ground eover requirements
for revegetation set forth in scction 2 of this rule
mav be modified on a ease-bv-case basis. bv the
Director. except that at a minimum_the veeelglive
ground cover shall be no less than that which existed
before remining and shall be adequate to control
erosion. Determination of premining eround cover
success and productivity shall be made usine

sampling techniques deseribed in the Handboglk,

24.2 b. The resnonsibility lor syccessiu
revegctation, as required by the Aet, shall be lfora
period of not less than twg_erowing seasons, as
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subsection 12.2 of this rule_with the exception of

subdivision 12 2 e for Phase I 11, or [l release. If
all other of the requirements of subsection 12.2 are

satisfied then the Director may approve a request for
Phase [ T1._or T releage if the quality of untreated

water dischargine fTom the site is cqual to or beiter
than the pre-reminjne water qualily dischareed from
the sitg,




Chairman, Charlie Sturey: Today is July 21, 1897, 6:05 p.m.

Starting Public Hearing on the proposed ruling under the Surface Mining Act and
I'll be your Chairman for the evening.

The proposed regs deal with three basic things. 1) Address federal changes
relating to 1992 Energy Policy Act; 2) allow for removal of coal under reclamation
contract under certain criteria and they also address the current court rulings
regarding O & C. Are there any people who wish make a comment on the
packet?

Mr. Chairman, for the record, my name is Ben Greene. It is my pleasure this
evening to represent the Tri-State Coal Operators headquarted in Kingwood,

WV, the West Virginia Coal Association headquarted in Charleston; WV Mining
and Reclamation Association headquarted also in Charleston, which collectively
represent about 95% of all the coal produced in the State of West Virginia. We
applaud and commend the agency for finally getting around to the regulations
that are the subject of fonight’s hearing. The 1892 Energy Act provides several
opportunities o clean up the environment while we continue to mine coal, take
care of the water, return the areas to a stable and productive use. The two
definitions that are on page 6 and 17 are directly out of the Energy Act and
certainly should have been incorporated and we now applaud the fact that they
will be incorporated into both state l[aws and state regulations. | might call your
attention, Mr. Chairman, to a technical error that was apparently an oversight on
the part of the agency and that is a reference to gravity discharge and acid-
producing coal seams that were in previous regulations. It might be well to note
that acid-producing coal seam definition was changed in 1997 and that needs to
be clarified so there won’t be any future mistakes.

As to potential changes for Ownership and Control | applaud the changes as
they are speiled out and would merely note for the record that there is a federal
case pending in Washington, D. C. in the U.S. District Court in a continuing
challenge to Ownership and Control and it was a most recent state Supreme
Court case, Kingwood Mining, which the agency needs to thoroughly review and
be in touch with and this is an area of concern which can best be addressed
during the legislative session because hopefully by that time the requirements
will be spelled out and once and for all we will know what is needed and how it
should be interpreted and what information the agency needs. The area of
reclamation contracts in the removal of [and and coal is a win/win situation in
which we remove the environmental depredation, we utilize the product and the
result and clean up of the environment is a plus for everyone. We would merely
urge the agency that they need to make this as simple as they can. Inspect the
site, but keep the process as efficient and as refined as we can. It appears that




these regs are a positive step in that direction and certainly would help us clean
up some of these areas that are generally small in nature, but still have some
useable beneficial BTU value and can actually be utilized in cogeneration. The
coal refuse site criteria needs to be drainage and short term operationally in
nature. There certainly needs to be revegetation at the end. One of the things
that | would highly suggest and that is in 23.1.b. public notice a 30 day comment
has been proposed and we think ten days or fifteen days at the most would be
ample there. Keep in mind that these are generally erosion sediment
contributing piles. It is an area that if someone is interested in it is our position
that they should be encouraged and provided the incentive to go forth as rapidly
as possible. 1don’t believe there is any counterpart federal requirement that
requires more than a ten day nofice and | would certainly suggest that.

Notice of Intent for coal extraction as an incidental part of land development is
also a positive step. It is one that has been a problem for WV for many, many
years when you consider the fact that we have the potential to mine 121 seams
of coal at any given time we can cerfainly get a coal seam that is incidental to or
is actually interfering with construction and for the first time the statutes in the
1997 legislature has recognized this problem and has provided for a process in
which that coal could be removed.

In 23.2.g. | think the word applicable needs to be put in before the total
compliance with the applicable provisions of the act. There are some parts of
the act that really have no justification and | think applicable is what we need to
add in that particular sentence.

One of things that we are a little concerned about and that is 23.2.h. has a final
sentence that says such information may include but would not be limited to
weight tickets and the inspection of end-user records. That seems to be a little
broad and we don’t do that in the permanent program, we don’t do that as a
regular matter and would seem to have limited application here. If it is necessary
as part of the escrow mechanism the funding to see how much would seem to
me that the audif of the operational authority or whoever has the special
authorization would be all that was needed.

In 23.3.f the word applicable is used. 1think it was a mere oversight up in 23.2.g.

In 23.6 the incidental part of land for commercial, residential, industrial or civic
use shall have on site a copy of the written approval. On site may be a bad
place to have it if there is alot of construction. You should have it available and [
think that's a better term, if somebody requests your permit you should have it
readily available but it doesn’'t necessarily have to be on site. It could be in the
superintendent’s truck, it might be at the local mobile office. It could be close to
the site or at the entrance of the site. On the site is probably the worst place it
could be.




There is a technical correction in 23.5. In my account it says the escrow account
shall be released upon until and | think that’s a conflict of terms and | think all
that is is typographical.

In the backfilling and grading of previously mined areas there again appears to
be a couple of technical areas that we would like to see correct. For purposes of
this paragraph and I'm speaking specifically 24.1.b. the term reasonably
available spoil means spoil and suitable coal mine waste generated. | think |
know the intent there but I'd like to see the word overburden. I think overburden
certainly is a common and familiar term and if it's spoil and overburden and
suitable coal mine waste, | don’t know that there is much else left. Located in
the permit area may be too narrowly defined and possibly could be broadened
and | would like to see as much flexibility in the previous mined area so you can
take into consideration surrounding environmental problems that may be
corrected by materials from the site or materials that you borrow off the site.

24.3 Water Quality. A coal remining operation which began after February 4,
1987, which may qualify for water quality. | question the use of the word may
there. [ think without a doubt if mining was done before that time it will qualify
possibly the term will or shall should be used.

24 .4 Requirements to Release Bonds. The technical error there is if all other of
the requirements of subsection 12.2 are satisfied then the Director may approve
or release. | don't think then is necessary, | think the Director is a direct reading
and | believe that is all covered by the bond release procedures as spelled out in
the Act. There is also a typographical error in 24.2b. but that’s more a statement
of circumstances and an explanation does nct have anything to do with it.

This concludes, Mr. Chairman, my comments and recommendations on the
proposed Surface Mining and Reclamation Regulations that are on file currently
pending with the Office of the Secretary of State. The Legislative Rulemaking
Review Committee votes on an emergency basis and is part of the ongoing
legislative regulatory process. Thank you. | would be pleased to answer any
questions that need clarification.

Chairman: Are you submitting your comments written?

Ben: | do not propose o submit written comments. ! would assume that the
transcript would be all the record that is necessary. In fact, | have a second
hearing scheduled in less than an hour at the Water Resources Office and plan
to immediately proceed over there.

Chairman: If there are no other comments we will close the public hearing.




RESPONSE TO COMMENTS

1. The technical error in 14.5.g. (Gravity Flows) in the cross reference to 2.4 has
been corrected.

2. The State acknowledges there are and have been recent court cases regarding
Ownership and Control. The State will consider any changes that may be
necessary as a result of the court rulings.

3. The one (1) time advertisement and thirty (30) day comment period is consistent
with requirements for other construction related permits or approvals (ie storm
water). Therefore, no change was made to 23.1.b.

4, In23.2.g., the word “applicable” was omitted and the section has been
corrected.

5. In23.2.h., the director may need this information in determining if the there is
reason to believe the site is not being conducted in accordance with the
approved plans. Therefore, no change was made to 23.2.h.

6. The requirement in 23.6. that a copy of the written approval be on site is
consistent with requirements for other construction related permits or
approvals. Therefore, no change was made to 23.6.

7. The typo error in 23.5 has been corrected.

8. In 24.1.b., this is not new langrage {old 14.16). this Janguage is consistent with
its federal counterpart. Therefore, no change was made .

9. In 24.3., this is not new language (old 14.16n). This office does not determine is a
site qualifies for the water quality exemptions. Therefore, no change was made .

10. In 24.4, this section states if a remining operation meets all the requirements of
and water treated may be necessary. The director may approve a request for
release if the untreated discharges from the site is equal to or better than the
pre-remining discharges from the site. Therefore, no change was made .




