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NOTICE OF AN EMERGENCY RULE

WY Division of Environmental Protection
AGENCY: O0ffice of Mining & Reclamation _ TITLE NUMBER: 38

CITE AUTHORITY : Chapter 22-1-3, 22-1-3a, 22-3-4(b)(1)

EMERGENCY AMENDMENT TO AN EXISTING RULE: YES @ NO 3

IF YES, SERIES NUMBER OF RULE BEING AMENDED: 2

TITLE OF RULE BEING AMENDED: Surface Mining Reclamation Regulations

IF NO, SERIES NUMBER OF RULE BEING FILED AS AN EMERGENCY:

TITLE OF RULE BEING FILED AS AN EMERGENCY:

THE ABOVE RULE iS BEING FILED AS AN EMERGENCY RULE TO BECOME EFFECTIVE AFTER
APPROVAL BY SECRETARY OF STATE OR 35TH DAY AFTER FILING, WHICHEVER OCCURS FIRST.

THE FACTS AND CIRCUMSTANCES CONSTITUTING THE EMERGENCY ARE AS FOLLOWS: )
Companies have the resources that can be used to reclaim abandoned/forfeited

mine sites.near their current operation. This rule allows for the reclamation
of these sites at no cost to the state and will accelerate the acreage of
lands reclaimed.
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BUREAU OF ENVIRONMENT
CECIL H. UNDERWOOD ‘ 10 MecJunkin Road JOHN E. CAFFREY
GOVERNOR Nitro, WV 25143-2506 COMMISSIONER

July 28, 1997

Ms. Judy Cooper

Director, Administrative Law Division -
Cffice of the Secretary of State —
Capitol Complex

Charleston, West Virginia 25305

RE: 38CS8R2 - Surface Mining Reclamation Rule
Dear Ms. Cooper:

This is to advise you that I am giving approval for filing
of the above-referenced rule as an emergency rule.

Your cooperation in this regard is very much appreciated.
If you have any guestions or require additional information,
please feel free to contact Carrie Chambers at 759-0515.

Sincerely yours,

Commissionegr
JEC:ccC
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DIVISION OF ENVIRONMENTAL PROTECTION
Office of Mining and Reclamation

CECIL H. UNDERWOOD , 10 McJunkin Road JOHN E. CAFFREY
GOVERNOR Nitro, WV 25143-25086 DIRECTOR
304-759-0510 Fax- 304-759-0528

August 7, 1997

Ms. Judy Cooper

Director, Administrative Law Division
Office of Secretary of State

Capitol Complex

Charleston, West Virginia 25305

RE: 38CSR2-Surface Mining Reclamation Regulations — Emergency Request
Dear Ms. Cooper:

This is to advise you that the Office of Mining and Reclamation is requesting that
certain amendments to the Surface Mining Reclamation Regulations (38CSR2) filed with
your office on August 1, 1997 be considered as an emergency rule.

The Office of Mining and Reclamation is excluding from this request the
following amendments to Surface Mining Reclamation Regulations (38CSR2):

3.1.c3 3.1.c4. 3.1.d. 3.1k 3.32c¢.
3.32.¢c.2. 3.32.c4. 3.34.b.3. 3.34b.4 3.34.c.l.
3.34.c.2. 3.34.d.1.B. 334.d.1.C. 334.d.1.D.

This request will allow this office to implement new code provisions pertaining to
remining operations and no cost reclamation contracts. This request would save
expenditures from the Special Reclamation fund and accelerate the reclamation of
abandoned and/or forfeited mined lands.

If you have any questions or require additional information, please feel free to
contact me at 759-0510. -

Sincerely,

LS

Charles S. Sturey
Assistant Chief
Program Management and Technical Support




DATE: Ruq. 2, 19977

TO:

LEGISLATIVE RULE-MAKING REVIEW COMMITTEE

Chrooe\es S%uve..y F59 051D

FROM: vy Division of Environmental Protection

fice of Mini%g and Reclamatioq ]

Qffi
EMERGENCY RULE TITL

1.

2.

Date of Filing August 8, 1997

Statutory authority for promulgating emergency rule:

Chapter 22-1-3, 22-1-3a, 22-3-4(b)(1)

Date of filing of proposed legislative rule:_ August 1, 1997

Does the emergency rule adopt new language or does it
amend or appeal a current legislative rule?

The emergency rule amends a current legislative rule.

Has the same or similar emergency rule previously been
filed and expired?

No

State, with particularity, those facts and circumstances
which make the emergency rule necessary for the immediate
preservation of public peace, health, safety or welfare.

This proposed rule which allows for no cost reclamation and yemining

incentives would save expenditures from the special reclamation fund

and accelerate the reclamation of abandoned and/dr forfeited mined

lands by either no cost reclamation contract or remining permits.




If the emergency rule was promulgated in order to comply
with a time limit established by the Code or federal
statute or regulation, cite the Code provision, federal
statute or regulation and time limit established therein.

N/A

State, with particularity, those facts and circumstances
which make the emergency rule necessary to prevent sub-
stantial harm to the public interest.

This rule would save sxpenditures from the special veclamation fund

and accelerate the reclamation of abandoned/?orfeited mine lands.




WYV Division of Environmental Protection
Office of Mining and Reclamation

EMERGENCY RULE BRIEFING DOCUMENT

Rule Title: Surface Mining Reclamation Regulations
A. AUTHORITY:WV Code 22-1-3, 22-1-3A, 22-3-4B)(1)

B. SUMMARY OF RULE, STATEMENT OF CIRCUMSTANCES, AND
STRINGENCY DETERMINATION

— — ——————
s — e ——————————————————————

38-2 2.25 Coal Remmmg Operatmn means a coal mining operatlon on lands

4—97—7—(—P1795—87—)—w0u1d be ehglble for expendltures under sectlon four artmle two of
chapter twenty-two.

38-2-2 102 Remmed Area means only that area of any coal rermmng 0perat10n

Mmi&a—eeﬂ&ek—aﬁé—Ree}ama&eﬂ%et—ef—%M%—ﬂlat would be el;nble for
expenditures under Section 4, Article 2 of Chapter 22.

STATEMENT OF CIRCUMSTANCES:

This change is due to a new federal definition of “remining” which basically states that
any site eligible for abandoned mined lands funding is also eligible for remining. This
change was done to correspond with the Energy Policy Act of 1992, Public Law 102-486.
This is consistent with the change to Chapter 22, Article 3 of the Code of West Virginia,
which occurred last legislative session. This is as stringent as its federal counterpart.

3.14.a. In accordance with subsection (3) Section 28 of the Act, the
Director may, when not in conflict with the purposes and findings of the Act, issue a
reclamation_contract-special-permit solely for the removal of existing abandoned coal
processing waste piles; provided that, if the average quality of the refuse material meets
the minimum BTU value standards to be classified as coal, as set forth in ASTM standard
D 388-88, a request permit-application which meets all applicable requirements of this
section shall be required. The criteria for issuing such reclamation contract speeiat

peemits-are as follows:




3.14.b. An-applicatios A request for a reclamation contract speeial
perpait—for the removal of existing abandoned coal processing waste piles shall be

submitted on forms prescribed by the Director containing the following information:

3.14.b.1. All information required by subsection 3.1 of these regulations,
except paragraphs ., d.. k.. n., and o.

3.14.b.2. A public notice containing the same information required by
paragraph b. of subsection 3.2 of these regulations excluding subparagraph 5. The notice
shall be published in a newspaper of general circulation in the county in which the
removal operation is located. The notice shall be published once and provide for a thirty
ten ¢3610) day comment period. A certification of publication will be made a part of the
permit application;

3.14.b.3. A statement in accordance with paragraph (9), subsection (a),
Section 9 of the Act-an icabl action o ractlationa:

hara I - e by e ) (T
oo ' o R w m v - FayaAARW

3.14.b.4.E. The postmininglanduse-Permits or approvals as necessary from the
appropriate environmental agencies or other agencies.

of

Section 28 of the Act.

3.14.e. Removal operations permitted under this subsection shall be subject
to paragraph 1., subsection 22.5 of these regulations this rule and all other applicable
performance standards of the Act and theseregulations the reclamation contract.

3.14.1. All persons conducting removal of abandoned coal disposal piles
under a reclamation contract shall have on site, a copy of the written approval for such
activities issned by the Director.

STATEMENT OF CIRCUMSTANCES:

There is no federal counterpart. The changes in Section 3 will allow the reclamation of
coal refuse sites by a reclamation contract that normally does not require any state
expenditure. It is our belief that totally removing a refuse pile constitutes reclamation.




Other states are using this method to reclaim abandoned forfeited sites without any costs
to the state. This is consistent with the change to Chapter 22, Article 3 Section 28 of the
Code of West Virginia which occurred last legislative session

3.32.d.12. For a proposed remining operation where the applicant intends to
reclaim in accordance with the requirements of subsection 3416 24 of these regulations,
the site of the proposed operation is an area which was previously mined and-prior—to
August-3-1977would be eligible for expenditures under Section 4. Article 2 of Chapter
22.

3.32.8. The prohibition of subsection c¢. shall not apply to a permit

application due to any violation resulting from an unanticipated event or condition at_a
surface mine eligible for remining held by the applicant.

STATEMENT OF CIRCUMSTANCES:

This change is due to a new federal definition of “remining” which basically states that
any site eligible for abandoned mined lands funding is also eligible for remining. This
change will not permit block the permittee due to any violation resulting from an
unanticipated event. This change was done to correspond with the Energy Policy Act of
1992, Public Law 102-486. This also consistent with the change to Chapter 22, Article 3
of the Code of West Virginia which occurred last legislative session. This is as stringent
as its federal counterpart.

14.14.a.1.  Spoil not required to achieve the approximate original contour shall
be transported to and placed on designated disposal sites within the permit area.
Provided, however. where environmental benefits will occur, spoil not needed to restore
the approximate original contour of the land and reclaim land within the permit area may,
in a manner consistent with the Act and these regulations be deposited on abandoned

mine lands and/or forfeited mine Jands under a reclamation contract pursuant Section 28
of the Act;

STATEMENT OF CIRCUMSTANCES:

There is no federal counterpart. These changes will allow the director to issue no-cost
reclamation contracts to a permittee to reclaim abandoned and forfeited sites. This also
consistent with the change to Chapter 22, Article 3 Section 28 of the Code of West
Virginia which occurred last legislative session




38-2-14.16 Entire section is being moved to new section 24
38-2-14.17 Entire section becomes 14.16
38-2-14.18 Entire section becomes 14.17
38-2-14.19 Entire section becomes 14.18
old 38-2-14.19.d. is deleted conflicts with 38-2-8.2.e. which added

last legislative session.

NOTE: Statement of Circumstances in new Section 24

22.5.1. R.;noval of Ab?ndoned Coal_Refuse Pile.:;_ Where coal refuse is toE
removed from an abandoned coal refuse disposal area under a special-permit-reclamation
contract issued pursuant to subsection (d) Section 28 of the Act and subsection 3.14 of

these regulations, the following standards shall be met:

STATEMENT OF CIRCUMSTANCES:

There is no federal counterpart. The changes in Section 3 will allow the reclamation of
coal refuse sites by a reclamation contract that normally does not require any state
expenditure. It is our belief that totally removing a refuse pile constitutes reclamation.
Other states are using this method to reclaim abandoned forfeited sites without any costs
to the state. This also consistent with the change to Chapter 22, Article 3 Section 28 of
the Code of West Virginia which occurred last legislative session.

38-2-23 Entire section is new language

38-2-23 Special authorization for coal extraction as an incidental part of

———

development of land for commercial, residential, industrial, or civic use

23.1 Applicant Information. All information provided by an applicant in for a
special authorization to engage in surface mining as an incident to the development of
land for commercial, residential, industrial, or civic use shall be clear and concise and shall
be provided in a format prescribed by the Director. In addition to the information
requirements of Section 28 of the Act. each application for a special authorization shall
contain the following information except that submittal of a social security number is at
the option of the applicant:




23.1.a. All information required by 3.1 of these regulations, except paragraphs c.,
d..k..n., and o.;

23.1.b. A public notice containing the same information required by paragraph b.
of 3.2 of these regulations. The notice shall be published in a newspaper of oeneral
circulation in the county in which the operation is located and shall be published once and

provide a thirty day comment perioii. A certification of publication will be made a part of
the application.

73.1.c. . A statement in accordance with paragraph (9). subsection (a). Section 9 of
the Act.

23.1.d. A site development plan which includes:

23.1.d.1. Existing site conditions;

73.1.d.2. Permits or approvals as necessarv from the appropriate
environmental agencies or other agencies;

93.1.d.3. Documentation of the necessity for coal removal as it relates to
the proposed development:

23 1.d.4. The availability of all necessary utilities or services required for
the development:

23.1.d.5. Evidence of financial commitment necessary for the
development and the feasibility of the planned development;

723.1.d.6. A time schedule for site development to include all structures.
roads, buildings, etc.;

~3.1.d.7. A reasonable estimate of the number of acres of coal that will be
removed as a result of the development;

23.1.d.8. The anticipated starting and termination dates of each phase of
coal removal and the number of acres of land to be affected;

23.1.d.9. A clear plot of the development versus coal removal area;

23.1.d.10. Evidence that blasting, if any, is in_accordance with the
requirement of the state fire marshal.




23.1.e. A description of the results of sampling and analysis procedures issued to

develop a representative assay of the physical chemical properties of the material to be
disturbed.

23.1.f. A map of the scale. size and color code as described in paragraphs a., b.,
and c. of subsection 3.4 of these regulations which contains the following information:

23.1.£.1. All types of information set forth on topographic maps of the U.S.
Geological Survey including all manmade features;

23.1.f.2. The area of land to be affected by the operation including any coal
storage and topsoil storage areas:

23.1.£.3. The property boundaries of all surface owners within one-hundred
feet of any part of the coal removal area;

23.1.f4. The location of all drainage and sediment control structures to be
utilized by the coal removal area;

23.1.1£.5. A location map:

23.1.f6. A signed. notarized, and dated statement as follows: “The
information contained herein is tive and correct to the best of my knowledge and belief.”

23.1.¢. Insurance and filing fee in accordance with subsection of Section 28 of
the Act. provided, however, if the coal removed is sold, proceeds will be placed in an
escrow account until development is deemed complete by the Director.

23.2 Approval of Notice of Intent for coal extraction as an incidental part of
development of land for commercial. residential. industrial, or civic use

23.2.a.The Director shall act upon an administratively complete application for
coal extraction as an incidental part of development of land for commercial, residential,

industrial, or civic use approval and any written comments within a reasonable period of
time after the close of the public comment period.

23.2.b.The Director may approve a complete and accurate application filed in
accordance with this section if he/she finds, in writing, that the applicant has
demonstrated that the coal extraction as an incidental part of development of land for
commercial. residential, industrial. or civic nse described in the application will be
conducted in accordance with this section, and other applicable provisions of these




regulations, the Act, the application and other applicable environmental rules and
regulations.

23.2.c. Terms of approval issued by the Director shall contain conditions necessary
to ensure that the coal extraction as an incidental part of development of land for
commercial, residential, industrial, or civic use will be conducted in compliance with these
regulations. the Act, the application and other applicable environmental rules and
regulations.

23.2.d.The Director shall notify the applicant, the appropriate local government
officials, and other commentors on the application. in writing. of his decision on the
application. If the application is disapproved. the notice to the applicant shall inciude a
statement of the reason for disapproval. Public notice of the decision on each application
shall be posted by the Director at the nearest Division of Environmental Protection office
in the vicinity of the proposed coal extraction as an incidental part of development of land
for commercial. residential, industrial, or civic use.

23.2.e. Anv person having an interest which is or may be adversely affected by a
decision _of the Director pursuant to paragraph (d) of this subsection shall have the

opportunity for administrative and judicial review.

23.2.f. The Director shall not approve the coal extraction as an incidental part of

development of land for commercial. residential, industrial, or civic use for any reason
other than:

23.2f.1. Coal removal is incidental or secondary to the preparation of land
for commercial, residential, industrial, or civic use, and;

232f£3. As an incident to such preparation of land. the coal must be

removed.

23.2.¢. The Director shall monitor the operation of each and every coal exfraction
as an incidental part of development of land for commercial, residential, industrial, or civic
use approval eranted for total compliance with the applicable provisions of the Act. these
rules and regulations, and the terms and conditions of the approval application.

23.2.h. If the Director determines that, or has reason to believe based on
information made available to him/her that. coal exfraction as an incidental part of
development of land for commercial, residential, industrial, or civic use operation is not
being conducted in accordance with the approved special authorization and/or the
accompanyving documents, the Director is authorized to compel compliance with the
conditions of the special authorization and other applicable environmental rules and
regulations which could include but are not limited to the enforcement actions provided




for in Sections 16 and 17 of the Act. Such information may include. but would not be
limited to, weight tickets and the inspection of end-user records.

23.3 Performance Standards.

23 3.a. This subsection establishes minimum performance standards applicable to
coal extraction as an incidental part of development of land for commercial. residential
industrial, or civic use operations.

23.3.b.Blasting. Blasting is prohibited unless otherwise approved by the state fire
marshal.

23.3.c.Drainage. All disturbances created in the coal removal area shall be
conducted in such a manner as to prevent or control erosion, siltation, pollution of water,
and to minimize disturbance to the prevailing hydrologic balance. Such operations shall
be exempt from specific design and construction criteria for sediment control structures
only if stabilization to control erosion is achieved through alternative measures.

23.3.d.All toxic or acid-forming materials shall be handled and treated in
accordance with the methods set forth in the approved site development plan within thirty
(30) davs after initial exposure.

23.3.e.All areas disturbed during coal extraction as an incidental part of
development of land for commercial, residential, industrial, or civic use shall be reclaimed

in accordance with the approved sife development plan.

23.3.f. Comply with all other applicable environmental rules and reculations

23.4 Expiration. A notice of intent coal extraction as an incidental part of
development of land for commercial, residential, industrial, or civic use shall be valid only
for the time period indicated in the application, which period shall not exceed two {(2)

years.

23.5 Escrow Release. The escrow account shall be released upon completion of
the development. All requests for escrow release shall be accompanied with

documentation that the development is completed.

23.6 Notice on Site. All persons conducting coal extraction as an incidental part of
development of land for commercial, residential, industrial, or civic use shall have on site, a

copy of the written approval for such activities issued by the Director.

23.7 Public Records. All information submitted to the Division of

Environmental Protection as a part of the notice of intent for coal extraction as an
incidental part of development of land for commercial, residential, industrial. or civic use,




shall be made available for public inspection and copying at the nearest Division of
Environmental Protection office; provided, that information submitied to the Director
pursuant to this subsection which contains trade secrets or privilesced commercial or
financial information which relates to the competitive rights of the person filing such
information or other persons who may be affected, is certified information and shall not
be available for public examination.

STATEMENT OF CIRCUMSTANCES:

There is no federal counterpart. -OSM has stated that the state could not implement this
section of the code because it did not have any corresponding regulations. New language
to implement new code provision which allows the director to give special authorization
for coal extraction as an incidental part of development of land for commercial,
residential, industrial, or civic use. DEP has identified a need for those construction
projects which coal removal is an incidental part of site preparation. DEP does not
believe these projects meet the definition of mining as described by the Code of West
Virginia.

Page 321 - 323

38-2-24 - Enfire section is new:
24.1 was previously 14.16
24.2.a. was previously 14.16.m.
24.3 was previously 14.16.n.
24.2.b. is new language
24.4 is new language

38-2-24 Performance Standards Applicable Only to Remining Operations

24.1 Backfilling, Remining, and Grading of Previously Mined Areas.

24.1.a.Remining operations on previously mined areas that contain a pre-existing
highwall shall comply with the applicable performance standards of the Act and these
reculations unless otherwise exempted in accordance with the provisions of this
subsection.

24.1.b.The requirement of highwall elimination shall not apply to remining
operations where the operator can demonstrate in writing that the volume of all

reasonably available spoil located in the vicinity of the remining operation is insufficient
to completely backfill the reaffected or enlarged highwall. The highwall shall be reduced

to the maximum_ extent technically practical. All spoil generated by the remining
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operation and any other reasonably available spoil in the vicinity of the operation shall be
included in the permit area. For purposes of this paragraph, the term reasonably available
spoil means spoil and suitable coal mine waste material generated by the remining

operation or other spoil or suitable coal mine waste material located in the permit area

that is accessible and available for uge and that when rehandled will not cause a hazard to

public safety or significant damage to the environment.

24.1.c. Achieve a postmining slope that does not exceed either the angle of repose
or such lesser slope as is necessary to achieve a minimum long-term static safety factor of

1.3 and to prevent slides.

24.1.d.Minimize erosion and water pollution both on and off the site.

24.1.e.Support the approved postmining land use.

24.1.f. Spoil and waste materials shall be compacted where advisable to ensure
stability or to prevent leaching of toxic materials.

24.1.g.Disposal of coal processing waste and underground development waste in

the mined-out area shall be in accordance with Section 22 of these regulations. except that
a long-term static safety factor of 1.3 shall be achieved.

24.1.h.Exposed coal seams, acid- and toxic-forming materials. and combustible
materials exposed, used, or produced during mining shall be adequately covered with

nontoxic and noncombustible material, or treated. to control the impact on surface and
sround water in accordance with subsection 14.5 of this section, to prevent sustained

combustion, and to minimize adverse effects on plant growth and the approved
postmining land use.

24.1.i. Cut-and-fill terraces may be allowed where:

24.1.4.1. Needed to conserve soil moisture, ensure stability, and control
erosion on final-eraded slopes, if the terraces are compatible with the approved
postmining land use: or

24.1.1.2. Specialized grading, foundation conditions, or roads are

required for the approved postmining land use. in which case the final grading may

include a terrace of adequate width to ensure the safety, stability, and erosion control
necessary to implement the postmining land use plan.

24.1.i. Small depressions may be constructed if they are needed to retain moisture,
minimize erosion, create and enhance wildlife habitat, or assist revegetation.
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24.1.k.Spoil placed on the outslope during previous mining operations shall not be

disturbed if such disturbance will cause instability of the remaining spoil or otherwise
increase the hazard to the public health and safety or to the environment.

24.1.]1. Anv highwall remnant left after remining must be demonstrated by the

operator to be stable and not pose a hazard to the public health and safety or the
environment.

24.2 Revegetation

24.2.a. All revegetation shall be carried out in a manner that encourages a prompt

vegetative cover which, at a minimum, shall be adequate to control erosion and is
consistent with_the reclamation plan. The ground cover requirements for revegetation set

forth in Section 9 of these regulations may be modified on a case-by-case basis. by the
Director, except that at a minimum the vegetative sround cover shall be no less than that
which existed before remining and shall be adequate to control erosion. Determination of
premining ground cover success and productivity shall be made using sampling
techniques described in the Handbook.

24.2 b. The responsibility for successful revegetation, as required by the Act, shall be
for a period of not less than two erowing seasons. as defined by the director, after the last

year of angmented seeding, fertilizing, irrigation or other work.

24.3 Water Quality

A coal remining operation which began after February 4. 1987, and on a site which

was mined prior to August 3, 1977. may qualify for the water quality exemptions set forth
in subsection (p). Section 301 of the Federal Clean Water Act, as amended.

24.4 Requirements to Release Bonds

Bond release for remining operations shall be in accordance with all of the
requirements set forth in subsection 12.2 of these resulations. with the exception of

12.2.e. for Phase 1. II, or ITI release. If all other of the requirements of subsection 12.2 are

satisfied then the Director may approve a request for Phase I, II, or LIl release if the
quality of untreated water discharging from the sife 1s equal to or better than the pre-

reminine water qualitv discharced from the site.

STATEMENT OF CIRCUMSTANCES:

24.2.b. This change is due to a new federal remining regulations which basically
states that successful revegetation shall be for a period of not less than two growing
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seasons. This change was done to correspond with the Energy Policy Act of 1992, Public
Law 102-486. This also consistent with the change to Chapter 22, Article 3 of the Code
of West Virginia which occurred last legislative session. This is as stringent as its federal
counterpart.

24,4 There is no federal counterpart. This change will allow for release of the land
reclamation bond if the post-remining water quality discharging from the site is equal to
or better than pre-remining water quality. DEP believes that reclamation as it pertains to
these regulations is complete.

C. CONSTITUTIONAL TAKINGS DETERMINATION:
The Director, in accordance with §22-1-A-1 and §22-1A-3(c), has determined
that this rule will not result in taking of private property within the meaning
of the Constitutions of West Virginia and the United States of America.

D. CONSULTATION WITH THE ENVIRONMENTAL PROTECTION ADVISOTY
COUNCIL:
This amendment to a rule was reviewed and discussed by the Council at its
meeting on July 2, 1997. There were no substantive changes as a result of
their discussion (see attached minutes).




" Rule Title:

Type of Rule: | 1:-Législa£iﬁe

FISCAL NOTE FOR PROPOSED

APPENDIX B

RULES

Surface Mining Beclamation Regulations

Interpretive

WY Division of Envirommental Protection

1Procedural

Agency
Address #10 McJunkin Road

Mitro, WV 25143

ATTN: Charles S. Sturey
1. Effect of Proposed Rule

ANNUAL

FISCAL YEAR
INCRRASE DECHEASE CURKERT REXT mmjl
ESTIMATED TOTAL $ $ $ $ _“
COST I 0 0 0
PERSONAL SERVICES a a 0 0 4“
CURRENT EXPENSE 0 0 0 0 l
REPAIRS &
ALTERNATIONS 0 0 0 0
EQUIPMENT 0 0 0 0
OTHER . 0 0 0 0

Explanation of above estimates:

This propose legislative rule does not increase Or decrease cost and revenues

to the state.

Objectives of these rules:
See Statement of circumstance.




Rule Title: Surface Mining Reclamation Regulations

=

4. Explanation of Overall Economic J:m_?act_ of Proposed Rule.

A. Economic Impact on State Government.
This propose rule whick allows for no cost reclamation contracts etc.
would save expenditures from the special Reclamation Fumnd.

B. Ecconomic Impact'on Political Subdivisions; Specific
Industries; Specific groups of Citizens.
This propose rule allows the director to give special authorization for coal
extraction as an incidental part of land development. DEP has identified
a need to allow coal removal incidental to site preparation that would

protect the enviromment yet mot unduly delay development of the site.

cC. Economic Impact on Citizens/Public at Laxge.
See above.

Date: July 30, 1997

Signature of Rgency Head or Authorized_gp,epresentative

ek f o7,




383CSR2

TITLE 38
) LEGISLATIVE RULE 2 =
DIVISION OF ENVIRONMENTAL PROTECTION ‘;.',";'51 == -1
OFFICE OF MINING AND RECLAMATION Sm oo —
pceS -
- ‘ SERIES 2 Bz — —
WEST VIRGINIA SURFACE MINING b o |
RECLAMATION RULE v 9 D
> -
RE B
§38-2-1. General. requirements imposed by the Act, thi? rule. and the
terms and conditions of the permit have been
1.1. Scope. -- This rule cstablish general and successfully complied with: or
specific rules for permit application requircments

- and contents; haulageways or access roads: drainage

and sediment control systems: blasting: prentining

[.2.c.2. The Dircclor determines in
and postmining land

writing that under the permanent program, all
usc: {ish and wildlife

requirements tmposed under the Act. this rule, and
considerations; revegetation: prime  farmlands: the terms and conditions of the permit have been ..
insurance and bonding: replacement. release. and successfully complied with or, where a bond was -
forfeiture of bonds; requiremenis of a notice of

required. the Director has made a final decision to
intent to prospect; performance standards: relcase the bond fullv.
performance standards applicable to underground

mining opcrations: subsidence control:  small

1.2.d. Following termination under
operator assistance program: cilizen's actions: subdivision 1.2.c of this section, the Director shall
designation of arcas unsuitable for mining: rcassert jurisdiction over a site if it is demonstrated
inspection and enforcement: Surface Mine Board: that the bond releasc or wrillen detenmination
and Coal Refuse. relerred to in subdivision 1.2.¢ was based upon

lraud. collusion. or misrepresentation of a material
1.2, Applicability. [act.

F.2.a. This rule applics to all prospecting

1.3. Authority. -- W. Va. Code §§2
and surface mining operations in the State of West

§22-1-3,3a .

and 22-3-4.
Virginia, except the applicable subscctions in W.Va,
Code §22-3-26. The provisions of this subdivision 1.4, Filing Dale.
do not constitute the issuance of a new permit for
purposes of permil renewal or mid-term review of 1.5. Effective Date.
existing permits.
A B §38-2-2. Definitions:
1.2.b. Permits issued afier the effective
date of this rule shall incorporate in the application As used in this rule unless used in a context that
all of the requirements of this rule. clearly requires a different meaning, the term:
1.2.c.  The Direclor mav tlerminate 2.1. Abandoncd Coal Waste Disposal Area
jurisdiction over a reclaimed site of a completed means any coal refuse disposal arca which is not
surface mining and rcclamation opcration. or part of an active surface mining operation. This
increment thereal, when: delinition doecs not relicve any operator from his
reclamation responsibility for the abandoned coal
1.2.c.1. The Director delermines in waste disposal arca.
writing that under the initial program all applicable
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2.2. Acidity means the quantitative capacity of
an aqueous medium to donate protons in a reaction
with hydroxyl ions.

2.3.  Acid Mine Drainage mecans water
discharged from an active, inactive, or abandoned
surface minc and reclamation operations or {rom
areas affected by surface mining and reclamation
operations with said water having a pH of'less than
six (6.0) in which- total acidity excceds total
alkalinity.

2.4, Acid-Producing Coal Scam mcans coal
seams commonly associated with other minerals
which create acid mine drainage. Site specilic dala
may, on a case-by-case basis. bc aceepled as an
alfirmative demonstration that this scam is not acid
producing.

2.5, Acid-Producing Overburden mcans
overburden which upon appropriate analysis shows
a potential for producing acid mine drainage.

2.6. Acid-Test Ratio mcans the relation of
quick asscts to current liabilitics.

2.7. Act means the West Virginia Surface Coal
Mining and Reclamation Act. W. Va. Code §22-3 ct
seq.

2.8. Active Surface Mining Operation means.
for the purpose of permit rencwal as provided in
subsection 3.27 of this rule. an operation where a
Phase 1 bond reduction has not been approved.

2.9, Administratively Complete Application
means an application for permit approval or
approval for prospecting. which the Director
determines to contain information addressing each
application requirement ol the regulatorny program
and to contain all information nceessary to initiate
processing and public review.

2.10. Affected Arca means. when used in the
context of surface-mining activities. all land and
water resources within the permit arca which are
disturbed or utilized during the term of the permit in
the course of surface-mining and reclamation
activities. Affected arca means. when used n the

context of underground mining activities, all surface
land and water resources affected during the term of
the permit (1) by surface opcrations or facilities
incident to underground mining activitics or (2) by
underground operations. The term also includes
other lands the use of which is incidental to surface
coal mining and reclamation operations; all areas
covered by new or existing roads uscd to gain access
10. or for hauling coal to or [rom, surface coal
mining and reclamation operations: any areas
covered by surface excavations. workings,
impoundments. dams, ventilation shalts, entryways,
refusc banks. dumps, stockpiles, overburden piles,
spoil banks. culm banks. tailings, holes or
depressions. repair areas. storage areas. shipping
arcas: anv arecas upon which are sited structures,
facilities. or other properiy: material on the surface
resulting from. or incident to. surface coal mining
and reclamation operations: and the area located
above underground workings.

2.11. Asscl Ratio means the relation of total
asscts to Lotal liabilitics.

2.12. Auger Mining means a method of mining
coal at the surface by drilling or cuiting horizontally
into an exposed coal seam at the highwall.

2.13. Bearing Capacily means a measure, as
determined by standard engineering evaluation, of
the ability of a foundation material to carry loads
imposed by an embankment or other structure.

2.14. Best Technology Currently Available
means cquipment. devices, systems. methods or
techniques which will:

2.14.a. Prevent. to the cxtent possible,
additional coniributions of suspended solids to
stream (ow or runol¥ outside the permit arca, but in
no event result in contributions of suspended solids
in excess of requiremients set by applicable State or
Federal laws and rules and regulations: and

2.14.b. Minimize. to the extent possible,
disturbances and adverse impacts on fish. wildlife,
and related environmental values and achieve
enhancement of those resources where practicable.




2.15. Buffer Zone means an undisturbed border
along or around an intermittent or perennial stream.

2.16. Capital Asscls means those assets such as
land, buildings and equipment held lor usc in the
production or sale of other assets or services.

2.17. Cash means:

2.17.a. all cash items except cash (1)
restricted by an agrcement. or (2) described as
earmarked for a particular purpose: and

2.17.b. short-term investment such as
stocks, bonds, notes. and cerlificates of deposit.
where the intent and abilily to sell them in the near
future is cstablished by the operator.

2.18. Cemctery means any arca of land where
human bedies are interred.

2.19. Channcl Protection mcans any measurcs
taken (o prevent or control crosion. scouring. or
other deteriorating processes in charncls such as
diversion ditches and spillwayvs.

2.20. Chemical Treatment means the trealment
of water from a surface ceal mining operation using
chemical reagents such as but not limited 1o sodium
hvdroxide, calcium carbonate. or anhydrous
ammeonia f{or purposcs of mecting applicable stale
and federal efftucnt limitations. Chemical treatment
does not include passive treatment systems such as
but not limited to limestone drains. wetlands,
alkaline addition, application of flvash, agriculiural
lime. or injection of flvash. limestone. or other
minerals into underground coal operations.

2.21. Coal Preparation means chemical or
physical processing and the cleaning, concentrating,
or other processing or preparation of coal.

2.22. Coal Preparation Plant means a [acility
operated in connection with a mine where coal is
subjected to chemical or physical processing or
cleaning, crushing (by any mecans) concentrating.
screcning or sivzing, or other processing or
preparation. It includes facilitics associated with
coal preparation activitics. including. but not limited
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to the following: loading facilities: storage and
stockpile facilities: sheds: shops. and other
buildings: waler-treatment and  water-storage
facilitics; settling basins and impoundments; and
coal processing and other waste disposal areas.

2.23. Coal Processing Waste means materials
which are separated and wasted from the product
coal during its physical or chemical processing,

“cleaning of concentrating.

2.24. Coal Refuse Site means a deposit of coal
processing waste or underground development
waste.

2.25. Coal Remining Operation means a coal
mining operation on lands which begins—at-a—stte
Surfaceimng-Controtand—Rectamationr—Act-of
FFHPES5=87 would be eligible for expenditures
under secljion 4, Article 2 of Chapter 22 |

2.26. Coarse Coal Refuse means coal
processing waste predominantly within a size range
grcaler than the number twenty-cight (#28) sieve
s17C,

2.27. Collateral Bond means an indemnity
agrecment in sum certain exccuted by the permittee
and supported by one or more of the {ollowing:

2.27.a. The deposit of cash in one or more
{federally insured accounts, payable only to the
Director upon demand:

2.27.b. Ncgotiablc bonds of the United
Stales. a State. or a municipality. endorsed to the
order of. and in the possession of. the Director:

2.27.c. Negotiable certificates of deposit,
payable only to the Director, and in his possession;

2.27.d. An irrevocable letter of credit of
any bank organized or authorized to transact
business in the State of West Virginia, payable only
upon presentation by the Director:

227c A perfected. first-lien security
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interest in real property. in favor of the Dircclor:

2.27.f. Investment-grade rated sccuritics.
having the highest rating issued by a nationally
recognized securitics rating service. endorsed to the
order of, and in the possession of. the Director.
excluding all issues of thc type traded on a
commodity exchange such as contracts for future
delivery of goods: or

227¢ A whole life insurance policy
assigned to the Division of Environmental
Protection and in the possession of the Direclor. said
policy having becn issued by onky those companies
with an independent financial rating o A+. Aaa. or
the equivalent authorized to do business in the State
of West Virginia and arc member insurers of the
West Virginia Lifc and Health Insurance Guaranty
Association.

2.28. Combined Coal Refuse means a nixture
of coarse coal refluse and dewatered Fine coal reluse.

2.29. Combustible Materials means organic
materials that are capable of burning by firc or
through oxidation. accompanicd by the evolution of
heat and a significant iemperature risc.

2.30. Common Sizc Comparative Balance
Sheet means item amounts [rom a number of the
permitlee's or applicant's successive yearly balance
sheets arranged side by side in a single statement
followed by common size pereentages whereby:

2.30.a . the assct total is assigned a value of
one hundred percent (100%):

2.30.b. the tolal of liabilitics and owner
equity is also assigned a value of onc hundred
percent {100%): and

2.30.c. each individual asset. liability. and
owner equity item is shown as a fraction of onc of
the one hundred pereent (100%) totals,

2.31. Common Size Comparative Income
Statement means an operator's income statement
amounts for a number of successive vearly periods
arranged side by side in a single statement followed

by commeon size pereentages whereby net sales are
asstgned a onc hundred percent (100%:) value, and
then cach statemient item is shown as a percentage of
net sales. '

2.32. Community or Institutional Building
means any structure, other than a public building or
an occupied dwelling, which is used primarily for
mectings, gatherings or functions of local civic
organizalions or other community groups: functions
as an educational. cultural. historic, religious,
scientific. corrcetional. mental health or physical
health care facility: or is used for public services,
including. but not limited to. water supply, power
gencration or sewage treatment,

2.33. Compaction means the densification of a
soil or soil-like material by means of mechanical
manipulation.

2.34. Completc and Accurate Application
means an application for a surface mining permit or
prospecting approval which., immediately prior to
issuance. contains all maps. plans. designs and other
applicalion materials required by the Act and this
rule. excluding bond. which are necessary for the
Dircclor 1o make a decision on approval or denial.

2.35. Complction of Reclamation means that
all terms and conditions of the permit have been
satisfied. the final inspection report has been
approved by the Dircctor, that all applicable effluent
and applicable water quality standards are met. and
the total bond has been released.

2.36. Construction Pore Pressures means water
pressures generated in  foundation soils or
embankments duc to compression by loads imposed
by construction of an embankment or other
structure.

2.37. Cumulative Impact means the hydrologic
impact that results fom the cumutation of flows
rom all coal mining sites to common channels or
aquifers in a cumulative impact arca. [ndividual
mines within a given cumulative impact area may be
in full complianee with elfluent standards and all
other regulatory requirements. but as a resuit of the
co-mingling of their off-site flows. there is a




cumulative impact. The Act does not prohibit
cumulative impacts but does cmphasize that they be
minimized. When the magnitude of cumulative
impact exceeds threshold limits or ranges as
predetermined by the Division, they constitute
material damage.

2.38. Cumulative Impact Arca means the arca.
including the permit arca. within which impacts
resulting from the proposed operation may interact
with the impacts of al! anticipated mining on surfacc
and groundwater systems.  Anticipated minmg shall
include the entire projected lives through bond
relcases of:

2.38.a. the proposed operation:
2.38.b. all existing operations.

2.38.c. any operation for which a permit
application has been submitted to the Dircctor. and:

2.38.d. all operations rcquired 1o mect
diligent development requircments for  lcased
Federal coal for which there is actual mine
development information available.

239, Current Ratio means the rclation of
currcnt assets to current labilities,

2.40. Density means the weight of soil or soil-
like solids per unit of total volume of soil or similar
mass. -

241 Design  Storm  means  predicted
precipitation of given intensity., frequency and
duration based on United Stales Weather Burcau
data.

242 Direclor means the Director of the
Division of Environmental Protection or his
authorized agent.

243, Downslope means the land surflace
between the projected outerop ol the lowest coal
scam being mined along each highwall except in
operations where the entire upper horizon above the
lowest coal seam is proposed to be partly or entirely
removed. or any mining-related construction. and
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the valley floor.

2.44. Embankment means a man made deposit
of carth or waste materials, usually exhibiting at
least one sloping face, that is raised above the
natural surface of the land.

2.43. Embankment Stability means the degree
of safety rclative to a structural [ailure of the
cmbankment.

2.46. Emergency Spillway means a hydraulic
structure designed to pass water in excess of that
which an impoundment is designed to store or which
cannot be passed through a principal spillway.

2.47. Excess Spoil means overburden material
disposed of in a location other than the pit.

2.48. Existing Coal Refuse Area means a
refuse disposal arca that is part of an active surface
mining opcration.

2.49. Existing Structurc means a structure or
[acility used with or to facilitate surface coal nuning
and reclamation operations for which construction
began prior to January 18, 1981

2.50. Face-Up means the resull of an
excavation where a vertical or near vertical highwall
is created that exposes the overburden and the
muincral [ace.

2.51. Fine Coal Refuse means coal processing
waste which may be disposed ol in a slurry form or
in a dewatered or treated state.

2 52, Foundation means soil. bedrock, or other
carth matcrial on or against which an embankment
or other structure is placed.

2.53. Fragile Lands means gcographic areas
containing natural. ccologic. scicntific or acsthetic
resources that could be significantly damaged or
destroyed by surface coal mining operations.
Examples of fragile lands include valuable habitats
for fish or wildlife. critical habitats for endangered
or threatencd species of animals or plants,
uncommon geologic formations. national natural




landmark sites, arcas where mining may result in
flooding, environmental corridors containing a
concentration of ccologic and aesthetic fealures. and
arcas of recrcational value due o high
environmental quality.

2.54. Frecboard means:

2.34.a. the vertical distance between the
lowest point of the ¢crest of the ecmbankmenl and the
rescrvoir water surlace: or

2.54.b. the vertical distance between the
top of a ditch or channel and the water surface
during the design flow.

2.55. Gravity Discharge micans, with respect Lo
underground mining aclivities. minc drainage that
flows freely down gradient in an open channcl
Mine drainage that oceurs as a result of Nooding a
mine to the level of the discharge is not gravity
discharge.

2.56. Groundwater means subsurface water in
the zone of saturation.

2.537. Growing Scason means onc (1) vear,

2.58. Handbook mcans the Technical
Handbook of Standards and Specilications for
Miring Operations in West Virginia.

2.539. Haulageway Road or Access Road micans
a surface right-of-way for purposes of travel by land
vehicles used in surface mining and reclamation or
prospeccting operations. A road consists of the
entire area within the right-of=way. including the
roadbed, shoulders. parking and sidc  arcas.
approaches, dilches. and other related structures.
The term includes access and haulroads constructed.
used, reconstructed, improved. or maintained for usc
in surface mining and reclamation or prospecting
operations, including use by coal hauling vehicles Lo
and from transfer. processing. or storage arcas. The
term docs not include ramps and routes of travel
within the immediatc mining arca or within spoil or
coal mine waste disposal arcas.

2.60. Hazard Potential means a classification

38CSR2

rating assigned to a structure based on engineering
evaluations and judgment predicting the potential
damage to human life. property and environment
should a failure of the structurc oceur.

2.61. Highwall means the face of exposed
overburden or coal in an open cut of a surface
mining operation or for cntry to an underground
mining operaiion.

2.62. Historic Lands means historic,
archaeological, cultural. and scientific areas.
Examples of historic lands include archaeological
sites. sites listed on or cligible for listing on a state
or national register of historic places. national
historic landmarks. sites having cultural significance
to native Americans. or religious significance to
religious groups. and sites for which historic
designation is pending.

2.63. Hydrologic Balance means the
relationship between the quality and quantity of
water inflow to. water outilow from a hydrologic
unit including water stored in the unit. It
cncompasses the dynamic relationships among
precipitation. runoff. evaporation and changes in
ground and surface waler levels and storage
capacity’.

2.64. Hydrological Isolated Operations means
a surface mining operation where hydrologic
impacts are negligible or are dissipated before
reaching points in the svstem where they are
additive to hvdrologic impacts of other surface
mining operations.

2.65. Hydrologic Regime means the entire state
ol water movement in a given arca.

2.66. Impoundment or Impounding Structure
means a basin cither naturally formed or artificially
built for the retention of water, sediment, slurry, or
other liquid or scmi-liquid material .

2.67. Infiltration means the (low or movement
ol water through the surface of soil or soil like

material into the ground.

2.68.

Inspcclion means a visual review of




prospecting, surlface or other mining operations to
assure compliance with applicable laws. rules.
regulations or permit conditions under jurisdiction
of the Director.

2.69. Intermittent Stream mcans:

2.69.a. A stream or reach ol a stream that
drains a watershed of at least one square mile: or

2.69.b. A sircam or reach of a stream that
is below the local water table for at least some part
of the year, and oblains its flow from both surlace
runoff and ground water discharge.

2.70. Irreparable Damage to the Environment
means any damage to the eavironment in violation
of the Act and this rule which cannot be correcied by
activities of the responsible person.

2.71. Knowingly means that an individual knew
or had reason to know in authorizing. ordering or
carrving out an act or omission on the part of a
corporate permiltce that such act or omission
constituted a vielation. failure or refusal.

2.72. Leachalc mecans a liquid that has
percolated through soil. rock or waste and has
extracted dissolved or suspended materials.

2.73. Lightly BulTered Stream means any
stream or ils tributarics that containg less than
fifteen (13) PPM methyl orange alkalinity (to pH
4.5) and a conductivity of less than {ifty (50) micro
MHO.

2.74.  Liquelaction means a phenomenon
wherein a saturated granular soil or soil like material
loses strength and {lows in a manner resembling a
liquid.

2.75. Liguiditv Ratio means the relation of cash
to current liabilitics.

2.76. Mineral Facc means the exposed vertical
cross section of the natural coal scam or mineral
deposit.

2.77. Natural Drainway means any natural
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water course which may carry waler to the
tributaries and rivers of the watershed.

2.78. Natural Hazard Lands means geographic
areas in which natural conditions exist which pose
or, as a result of surface coal mining operations,
may pose a threat to the health. safety or welfare of
people, property or the environment. including areas
subject Lo landslides, cave-ins, severe wind or soil
crosion,- frequent -{looding-and arcas of unstable
geology.

2.79. Net Profit means the bottom line of the
income statement after taxes. including taxes based
on income. adjustments. all cxtraordinary income
and expensc. but before preferred and common
stock dividends.

2.80. Occupied Dwelling means any building
that is currentlv being used on a regular or
lemporary basis [or human habitation.

2.81. Operator means any person who is
eranted or who should obtain a permit to engage in
anv aclivily covered by the Act or this rule, or
anvone who ecngages in surface mining and/or
surface mining and reclamation operations. Further,
the term shall be construed in 2 manner consistent
with the federal program pursuant to Public Law 93-
87.

2.82. Quter Spoil or Outer Slope means a
disturbed arca extending from the outer point of the
bench Lo the extreme fower limit of the disturbed
fand.

2.83.  Overburden mecans consolidated or
unconsolidated material of any nature which overlies
a mincral deposit. excluding topsoil.

2.84. Owned or Controlled and Owns or
Controls means anyv one or a combination of the
relationships specified in subdivision 2.84.a and
2.84.b of this subsection:

2.84.a. Being a permittee of a surface coal
mining operation:

2.84.b. Bascd on instrument of ownership
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or voting sccuritics, owning of record in excess of
fifty (30) percent of an entity: or

2.84.¢. Having any other relationship
which gives on¢ person authority dircctly or
indirectly to determine the manner in which an
applicant, an operator, or other cntily conducts
surface mining opcerations.

2.84.d. The lollowing rclationships arc
presumed to constitute ownership or control unless
a person can demonstrate Lhat the person subject to
the presumption does not in fact have the authority
directly or indircetly to determine the manner in
which the rclevant surface mining operation s
conducted:

2.84.d.1. Being an ofTicer or dircctor of
an cntity:

2.84.d.2. Being the operator of a
surface mining opcratton:

2.84.d.3. Having the abilily to commit
the financial or real property assets or working
resources of an entity:

2.84.d.4. Being a general parlner ina
partnership:

2.84.d.3. Based on the instruments of
ownership or the voting sccuritics of a corporale
entity, owning of record ten (10) through filty (50)
percent of the entity: or

2.84.d.6. Owning or controlling coal Lo
be mined by another person under a lease. sublcase
or other contract and having the right to receive such
coal after mining or having authority (o determine
the manner in which that person or another person
conducts a surface mining operation.

2.85. Peak Runoff means the maximum flow in
a specified geographic location resulling (rom a
given design storm.

2.86. Perennial Stream means a strcam or
portion of a strcam that flows continuously.

2.87. Person having an interest which is or may
be adversely affected or person with a valid legal
inferest means amy persorn:

2.87.a. Who uses any resource of
economic, recreational. aesthetic, or environmental
value that may be adversely affected by prospecting
or surface mining and reclamation operations or any
related action of the Director: or

2.87.b. Whose property is or may be
adversely alfected by prospecting or surface mining
and reclamation operations or any related action of
the Dircctor.

2.88. Piping means a process of internal
erosion which occurs when water transports soil or
soil like materials through unprotected exits,
developing unseen channcls or pipes through an
embankment or its foundation.

2.89. Pit means that part of the surface mining
operation [rom which the mincral is being actively
removed or where the mineral has been removed and
the arca has not been backfilled.

2.90. Pre-Existing Discharge means any water
discharge from the proposcd disturbed area prior to
disturbance as approved in a pennit or a prospecting
approval.

2.91. Preplan means the total application
submitted to the Director including the application
forms. mining and reclamation plan. drainage plan,
blasting plan. planting plan. maps, drawings, data,
cross-scclions, bonds and other information as may
be required to obtain a permit.

2.92. Principal Sharcholder means any person
whe is (he record or benelicial owner of ten percent
{10%) or more of any class of voting stock.

2.93. Principal Spillway means a hydraulic
structure which passes water at levels between
normal pool and the emergency spillway invert
elevations.

2.94, Probable Maximum Precipitation means
the depth-duration-arca rainfall for a particular area
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that represents the maximizing of metcorological
conditions.

2.95. Prospecting means the (icld gathering of
surface or subsur(ace geologic. physical. or chemical
data by trenching, drilling. geophysical. or other
techniques necessary to determine the qualicy and
quantity of overburden and coal of an arca: or the
gathering of cnvironmental data to cstablish the
conditions of an arca beforc beginning surface
mining and reclamation operations. where such
activity may cause any substantial disturbance of the
land surface or may cause any appreciable efTect on
land, air, water. or other environmental resources.
Regardless of whether or not any disturbance is
anticipated, the gathering ol environmental data on
lands designated unsuitable pursuant to section 22
of the Act shall be considercd prospecting and
subject to the requirements of scction [3 of this rulc.

2.96. Protected Structures means for purposcs
of blasting, dwellings. public buildings. schools.
churches. or community or institutional buildings.

2.97. Public Building means any structure that
is owned or leased by a public ageney or used
primarily for public business or meetings.

2.98. Quick Asscls means cash and current
assets that can be quickly turned into cash.

2.99. Reasonably Available Spoil means spoil
and suitable coal mine waste matcrial generaled by
the remining operation or other spoil or suitable coal
niine wasle material located in the permit arca thal
is accessible and available for usc and that when
rchandled will not cause a hazard 1o public salety or
significant damage to the environment.

2.100. Recharge Capacity means the ablity ol
the soils and underlying materials o allow
precipitation to infiltrate and reach the zone of
saturaiion. ;

2.101. Reclamation means those actions taken
to restore mined fand to the approved post mining
land usc.

2.102. Remined Arca mcans only that arca of

“anv coal remining operation omwhichceat-mining
: t:d E:[cts E]Ic cf{bcti‘s &(ltc t,{ E*It:

<

AetofHFPE-55-87 thai would be eligible for
cxpenditures under section 4. Article 2 of Chapter
22,

2.103. Renecwable Resource Lands means
aquifers and arcas for the recharge of aquifers and

- other underground waters, areas for agricultural or

silvicultural production of food and fiber, and
grazing lands.

2.104. Retained Earnings means stockholder's
equity that has arisen from rctained assets from
carnings in the business. This shall include only
earnings [rom normal operations and not gains
from such transactions as the sale of plant assets or
investments.

2.105. Recturn On Investment means the
relation of net profit [or the last vearly period to
ending nct worth.

2.106. Safety Factor means the ratio ol the sum
of the resisting forces to the sum of the loading or
driving forces.

2.107. Sediment means solid material that is
cither in suspension. is being transported, or has
been moved from iis sile of origin and has come to
rest on the earth's surface.

2.108. Sediment Control or Other Water
Retention Structure. Sediment Controf or Other
Water Retention Svstem, or Sediment Pond means
an impoundment dcsigned. constructed, and
maintained in accordance with this rule for the
purpose of removing solids [rom water in order to
mect applicable water quality standards or effluent
fimitations before the water is discharged into the
receiving sircam.  Examples include wildlile ponds.
scitling basins and all ponds and facilities or
structures used for water treatment.

2.109. Scif-Bond means an indemnity
agreement in a sum certain payable 1o the Director,
exceuted by the permittee and by each individual
and business organization capable of influencing or
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controlling the investment or financial practices of
the permittee by virtuc of his authority as an officer
or ownership of all or a significant part of ihe
permittee, and supported by agreements granting the
Director a security interest in real or personal
property pledged to securc performance by the
permittece.

2.110. Significant Aquifer means a stratum or
group of stratathat can store and iransmit water in
significant quantities (or a specilic use.

2.111. Slope Protection means measurcs taken
to control erosion on slopes.

2.112. Slope Stability means the relative degree
of safety from the development ol a landslide in a
slope, as defined by onc or more standard
engineering methods ol analvsis.

2.113. Spoi! means overburden that has been
removed during surface mining operations.

2.114. Siabilize mecans to control moyvement of
soil, spoil piles or arcas ol disturbed carth.

2.115.  Strength Parameters mcan those
engincering  valucs  obtained  (rom  standard
engincering shear strength tests of soil or soil like
malterial.

2.116. Structure means. excepl as used in the
context of subsection 3.8 of this rule. any man-made
structures within or outside the permit arcas which

include, but is not Hmited tor dwellings.
outbuildings. commercial  buildings.  public
buildings, community buildings. instilutional

buildings, gas lines, water lines. towers. airports.
underground mines, tunncls and dams. The term
does not include structures built and/or wtilized for
the purpose of carrying oul the surface mining
operation.

2.117. Sub-Drainage System means a designed
and constructed system provided {or the conveyance
of subsurface water.

2.118. Subsidence mcans. as it rclales Lo
underground mining operations or auger mining. a
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sinking. collapsing or cracking of a portion of the
carth's surface caused by voids bencath the surface
created by mining. :

2.119.  Substantial Legal and Financial
Commitments in a Surface Coal Mining Operation
means that significant investments and legal
commitments have been made in aclivities and
facilities such as power plants, railroads, coal
handling. preparation, extraction or storage facilities
and other capital-intensive activities on the basis of
a long term coal contract.

2.120.  Substantially Disturb means, for
purposes of prospecting. to significantly impact land
and water resources by blasting: by removal of
vegetation, topsoil, or overburden: by construction
of roads or other access routes: by placement of
excavated earth or waste material on the natural land
surface or by other such activities: or to remove
morc than 250 tons ol coal.

2.121[. Successor in [nterest means any person
who succeeds to rights granted under a permit by
transfer, assigmmnent or sale ol those rights.

Surcty Bond means an indemnity
agreement in a sum certain payable (o the Director
exceuted by the permitiee which is supported by the
performance guarantee of a corporation licensed to
do business as a surcly in the Statc of West
Virginia.

2.123.  Surfacc Mining and Reclamation
Operation means surface coal mining operations and
all activities nccessary or incidental to the
reclamation of such operations.

2.124.  Surface Water means water on the
surlace of the earth.

2.125. Topsoil means the A and E-horizon soil
fayer of the four (4) major soil horizons.

2.126. Toxic-Forming Materials means earth
materials or wastes which. iff acted upon by air,
water, weathering or microbiological processes, are
fikely 1o produce chemical or physical conditions tn
soils. air or water that are detrimental to the
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environment.

2.127. Toxic Mine Drainage mcans water that
is discharged from active or abandoned mines or
other areas affected by surface mining operations,
reclamation operations. or prospecting operations
which contains a substance which through chemical
action or physical effects. is likely to kill. injure or
impair biota commonly present in the area that
might be exposed lo it.

2.128. Transfer, Assignment or Sale of Rights
means a change in ownership pursuant to subsection
2.83 or other effective contrdl over the right granted
in a permit or approval to conduct surface mining
operalions.

2.129.  Underground Development Wasle
means waste rock muxtures ol coal. shalc, claystone.
siltstone or other rclated materials that arc brought
to the surface for disposal.

2.130. Valid Existing Rights exists. except for
haufroads. in each casc in which a person
demonstrates that the limitation provided for in the
Act would result in the unconstitutional (aking of
that person's rights. For haulroads. valid existing
rights means a road or recorded right-of-way or
casement {for a road which was in existence prior to
August 3, 1977, A person possesses valid existing
rights il he can demonstratc that the coal is
immediately adjacenl lo an ongoing mining
operation which existed on August 3. 1977 and is
needed to make the opcralion as a whole
economically viable. Valid existing rights shall also
be found for an arca where a person can demonstrale
that an SMA number had been issucd prior to the
time when the structure. road. cemeterny or other
entity camic inlo existence.

2.131. Valley or Head-of-Hollow Fill means a
fill structure consisting of any material. other than
organic material, placed in a valley where side
slopes of the existing valley measured al the
stecpest point are greater than twenty (20) degrees
or the average slope of the profile of the hollow
from the toe of the fill to the top ol the [ill is grealer
than ten (10) degrees. [n head-ol-hollow [ills the
top surface of the (ill. when completed. is at

approximatcly the same elevation as the adjacent
ridge line. and no significant area of natural
drainage oceurs above the fill draining into the fili
arca.

2.132. Violation. Failure or Refusal means a
violation of a condition of a permit issued pursuant
o the Act or this rule: or a failurc or refusal to
comply with any order issued under Sections 13, 16,
or 17 af the Act, orany order incorporated in a final
decision issued by the Director under the Act, except
an order incerporated in a decision issued under
paragraph (1). subscction (d). scction 17 of the Act.

2.133. Willfully means that an individual acted:

2.133.a. Eilher intentionallv, voluntarily or
conscioush: and

2.133.b. With intentional disregard or-plain
indilTerence to legal requirements in authorizing,
ordering or carnving out a corporale permittee's
action or omission that constituted a violation,
failure or refusal.

2,134, Woodlands means commercial
woadlands where the post-mining land use would
result in the developtent of a commercial product
where {lat or gently rolling land is essential for the
operation of mechanical harvesting cquipment.

2.135. Working Capital means the excess of
the operator's currcnl assels over 1ts current
liabilitics.

2.136. Zone of Saturation means the zone
below the picvometric surlace in which all voids are
filled with groundwater.

§38-2-3. Permit Application Requirements and
Contents.

3.1 Applicant Information. All information
provided by an applicant in an application for a
surface mining permit shalt be clear and concise and
shall be provided in a format prescribed by the
Dircetor and/or a format required by the Federal
Officc of Surface Mining Reclamation and




In addition to the information
requirements of section 9 of the Act. cach
application for a permit shail contain the following
information cxcept that submittal of a social
sccurity number is at the option of the applicant:

Enforcement.

3.1.a. A statement as lo whether the
applicant is a corporation. partncrship. sole
proprietorship, association. or othier business entity.

3.1.b. The name, address. tclephone
number and, as applicable. social sccurity number

and employer identification number of the:

1.b.1.

L

Applicant:

(3]

[.b.2. Applicant's resident agent: and

3.1.b.3.  Person who will pay the
abandonced mine land reclamation fee,

3.l.c. List for cach person who owns or
controls the applicant under the definition of "owned
or controlled” and "owns and controis" in subscction
2.834 of this rule (as applicable):

3.1.c.l. The person's name. address,
social sceurily number. and employver identification
number;

3.1.c.2. The person's ownership or
control relationship to the applicant. including
percentage of ownership and localion in
organizational structurc:

3.1.c3.  The title of the person's
position, the datc that the person assumed the
position—was-assunred. and when submitled under
subdivision 3.33.h of this rule. datc of departure
from the position:

3.1.c.4. For the applicant and cach
partner or_principal sharcholder of the applicani,
FEcach additterat name and identifving number.
including cmplover identification number, Federal or
State permit number. and MSHA number with dale
of issuance, under which the person owns or
controls, or previously owncd or controlled. a
surface coal mining and reclamation operation in the
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United States within the five (3) years preceding the
date of the application: and

3.1.c.5. The application number or
other identifier of, and the regulatory authority for,
any other pending surface coal mining operation
permit application filed by the person in any state in
ihe United States.

3.1.d. -List. for any surface coal mining
operation owned or controlled by etther the
applicant erby-mmypersomwhe-ownsorcontrots the
appheant or apy partner or principal shareholder of

the applicant under the definition of "owned or
controlled” and "owns or controls" in subsection
2.84 of this rule. the operation's:

3.1.d.1. Name. address. identifying
numbers. including emplover identification number,
Federal or State permit number and MSHA number,
the date ol issuance of the MSHA number. and the
regulatory authority: and

3.1.d.2. Ownership or control
relationship to the applicant. including percentage of
ownership and location in organizational structure.

3.1.c. The name and address of each legal
or cquitable owner of record of the surface and
minera! property to be mined. each holder of record
of any leaschold interest in the property to be mmed,
and any purchaser ol record under a real estate
contract for the property to be mined.

3.1.f The name and address of each owner
ol record of all property (surface and subsurface)
within one hundred (100) fect of any part of the
proposcd permil area.

3.1.e.  The Minc Salety and Health
Administration (MSHA) numbers for all mine-
associated structures identificd in the permit that
require MSHA approval.

3.1.h. A statement of all lands. interest in
lands. options. or pending bids on interests held or
made by (he applicant {or lands coniiguous to the
arca described in the permit application. If

requested by the applicant. any information required
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by this paragraph which is not on public file
pursuant to the Act shall be held in confidence.

3.1.i. A statement of whether the applicant
or any subsidiary, afliliatc, or persons owned or
controlled or under control or ownership with the
applicant has:

3.1.i.1. Had a Federal or State coal
mining permit suspended or revoked in the [ive (5)
vears preceding the date of submission ol the
application: or

3.1.1i.2. Forfeited a performance bond
or similar security deposited in licu of bond.

3.1.j. A bricf explanation of the facts
involved if any such suspension. rcvocation. or
forfeiture referrcd 1o in paragraphs 3.1..1 and
3.1.i.2 of this subdivision has occurred. including;

3.1,.1. Identilication number and dale
of issuance of the permit. and the date and amount
of bond or similar security:

3.1.j.2. Identification of the authority
that suspended or revoked the permit or forfeited the
bond and the stated reasons for the action:

3.1.1.3. The current stalus of the permit
and bond. or simular sccurity imvolved.

3.1.j4. The date. location. and type of
any administrative or judicial proceedings initiated
concerning the suspension. revocation, or. forfciture:
and

3.1j.5. The current status of any
administrative or judicial proccedings.

3.1k, Alist for anyv violation of a provision
of the Act or this rule and any other Federal or State
faws, rules and regulations pertatning to air or waler
environmental protection incurred in conncction
with any surface mining opcration received by the
applicant during the three (3) vear period preceding
the application date. and a list of all unabated
cessation orders. and unabated air and water quality
violation notices received prior to the dale of the
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application by any sur{acc mining and reclamation
operation owned or controlled by erther the
applicant orby-anypersomwhoowmsorcontrols the

‘rpp-l-m‘u'rt or any partner or principal shargholder of
the applicant . For each violation notice or cessation

order reparted, the lists shall include the following
information as applicable:

3 1.k 1. Any identifving numbers for
the operation. including the Federal or State permit
number and MSHA number. the dales ol issuance of
the violation notice and MSHA number, the name of
the person to whom the violation notice was issued,
and the name of ihe issuing regulatory ﬂuthonty,
department or agency:

3.1.k2. A brief dcqcnptlon of the
violation alleged in the notice:

3.1k.3. Thedate. location. and type of
any administrative or judicial proceedings initiated
concerning the violation, including. but not limited
10. procecdings initiated by any person to obtan
administrative or judicial review of the violation;

3.1.k4. The current status of both the
procecdings and the violation notice: and

3.1.k.3. The actions. il any. taken by
any person Lo abale the violation.

3.1.1. Each application for a permit shall
contain a sworn statement as follows: "The
information contained in this application is true and
correct to the best of my knowledge and belief"”
Such statement shall be signed by an accountable
official of the applicant and shall be notarized.

3.1.m. The applicant for a permit or a
revision of a permit shall have the burden of
cstablishing that his application is in compliance
with all the requirements of the Act and this rule.

3.1.n. Afler an applicant is notified that the
application is approved. but before the permit is
issucd. the applicant shall update and correct the
information previously submitted under  this
subseclion or indicate that ne change in such
information has occurred.




3.1.0. Upon request by onc or more
permittees rclated through ownership and control,
and with the approval of the Dircctor, a permitice,
or permittees related through ownership and control,
may submit and maintain a centralized owncership
and control file.

Any permit application which relerences an
approved centralized ownership and control (ile may

be determined o be complete and -accurate lor Lthe -

purposes of this subscction. Each centralized
ownership and control file shall at a minimum:

3.1.0.l.  Contain the information
required by subdivisions 3.1.a.3.1.c. 3.1.d.and 3.1.1
of this subsection on such forms. or in the farmal. as
may be required by the Director:

3.1.0.2. Provide a procedurce for the file
to be updated at least quarterly. although this
requirement docs not rclieve an applicant from
having complete and accurate information in the
centralized ownership and control file during the
time it has an application pending: and

3.1.0.3. Provide that the applicant
maintain a copy or copies of the file in any required
courthouses, regional offices. and other public
offices. during any required public notice period.
when referenced in an application that is othenwise
requircd to be made available in such offices.

3.2. Advertiscment.

3.2.a. SMA File Number. Prior to the
publication of an advertisement for a surface mining
permit in accordance with paragraph (6). subscction
(). section 9 of the Act. the applicant shall submit
an administratively complete surface mining perimit
application and oblain a surface mining application
{SMA) file number. Each SMA number shall be
valid for one vear: provided. that the Dircclor may
extend an SMA number bevond onc vear. if the
application has been diligently pursued by the
applicant throughout the life of the SMA number,
In order for an SMA number to be extended. the
applicant must submit to the Dircctor a wrilien
request, which shall state the reason(s) and which
shall demonstratc good cause for the extension.

3.2.b. Adveriiscment Information. Each
advertisement will contain at a minimum;

3.2.b.1. The surface mining application
(SMA) filc number:

3.2.b.2. A clear and accurate location
map of a scalc and detail found in the West Virginia
General Highway Map. The map size will be at a

- minimum- four- inches (4") x [four inches (4").

Longitude and latitude lines and north arrow will be
indicated on the map and such lines will cross at or
ncar the center of the proposed permit area:

3.2b.3. The names and business
address of the applicant 1o include a street address
or roule nwmber:

3.2.b.4. A narrative description clearly
deseribing the location of the proposed permit area;

3.2b.5. The name(s) of the coal
scam(s) Lo be mined:

3.2.b.6. The name(s} of the receiving
stream(s) into which drainage trom the permit area
will be discharged:

3.2.b.7. The location where a copy of
the application is available for public review:

3.2.b.8. The name and address of the
Division of Environmental Protection Office where
written comments or requests for informal
conferences on the application may be submitted:

3.2.b.9. The typc of operation:

3.2.b.10, Surface and mineral
ownership of the tract(s) Lo be permitied:

3.2.b.11 Surfacc and mineral
ownership of property within one hundred (100) feet
ol the permit area:

3.2.h.12. Where the permit application
reflects that mining will occur within one-hundred
fect (100" of the outside right-of-way of a public
road {except where mine access roads or haulage




roads join such right-of-way). the applicant may
choose onc of the [ollowing procedures Lo salisfy the
additional public notice requirement:

3.2.b.12.A. Include in the
advertisement required in this scction a concise
statement:

3.2b.12.A.1
road to be affected: .

ldentifying the

3.2.b.12.A.2. Identilving the
affected scgment: and

325,12 A3, Advising that a
public hearing mayv be requested: or

3.2.b.12.B. A scparate public
notice may be published. prior to issuance oi a
permit, which:

3.2.b.12.B. 1.  Identiftes the
road to be afTected:

3.20.12.B.2. Identifics the
affected segment: and

3.2.b.12.B.3. Adviscs that a

public hearing may be requesied.
3.2.b.13. Where the permit applicant
proposes to relocate or close a public road. the

advertisecment shall include a concise statement
which:

3.2.b.13.A Describes  the
identification number and geographic location of the
road;

3.2.b.13.B. Describes
particular scgment to be relocated or closed:

the
3.2.b.13.C. Describes where the
relocated segment is (o be sited:
3.2b.13.D. Describes  the
approximate time and duration of the rclocation or

closure; and

3.2.b.13.E. Adviscs that a public
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hearing may be requested.

3.2.b.14. Where an alternative land use

is proposed. indicate the premining land use and the

proposed postmining land use: and

3.2.b.15. Wherc an experimental
practice is proposed, the advertisement shall contain
a statcment indicating such and identifying

-applicable -provisions -for which a variance 1s
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requested.

3.2.c. Notice lo Governmental Agencies.
Upon receipt of an administratively complete
application for a surface mining and rcclamation
permit. a permit revision or a permit renewal, the
Director shall notify al! Federal or State government
agencies with authority to issue permits and licenses
applicable to the proposed surface mining and
reclamation operation or those agencics with an
intercst in the proposed operation. including the UL
S. Departiment of Agriculture Soil Conscrvation
Serviee district ofTice. the local U. S. Army Corps of
Engincers district cngineer. the National Park
Service. State and Federal fish and wildlife agencies,
and the historic preservation officer.

3.2.d.  Availability of Comments. The
Dircctor shall place on {ile at the regional office in
which a permit. permit revision or renewal of a
permit is filed, a copy of all public comments
received as a result of the advertisement and shall
provide the applicant with such comments. When a
permit, permit revision or renewal of a permit is
issued or approved. the Dircctor shall notify within
ten (10} davs each person who [iled comments or
objections to the application. cach party to an
informal conference. and the appropriate local
governmental agencies including the clerk of the
county commission, The Dircctor shall also cause
to be published at least monthly a listing of all
permits issued. which listing shall include a
description of the location of the land to be affected.
The listing shall also be forwarded to the Clerk of
the County Comumission.

3.2.c. Readvertisement, Afler a Surface
Mine Application (SMA) has been advertised once
a week for four successive weeks, and is determined




38CSR2

by the Dircctor to have had a limited number of
minor changes that do not significantly affect the
health, safety or welfare of the public and which do
not significantly affect the method of operation. the
reclamation plan, and/or the original advertisement,
he may require one (1) additional advertisement to
be published with a ten (10) day public comment
period.

3.2.f. Renotification. A renotification letfer
shall be sent to all commentors of a surlace mine
application {(SMA) when a detcrmunation has been
made by the Director that readvertiscment is
required in accordance with subdivision 3.2.¢ of this
subsection,

3.2.g. Certification of Publication. The
advertisement and publication dates for all permit
applications.  permit  rencwal  applications.
applications for revision ol a permit. and transfer
assignment and salc of permits. shall be certified
and notarized by the publishing newspaper. The
certificate of publication shall be made a part of the
approved application no later than four (4) weeks
afier the last date of publication.

3.3. Occupicd Dwecllings.

3.3.a. Valid Existing Rights, Where the
proposed surface coal mining opsrations would be
conducted within three hundred (300) feet. measured
horizontally, of any occupied dwelling. the permit
applicant shall submit with the application a
notarized written waiver by leasc. decd. or other
conveyance from the owner of the dwelling.
clarifying that the owner and signator had the legal
right to denv mining and knowingly waived that
right. The waiver shall act as censcnt to such
operations within a closer distance of the dwelling
as specificd.

3.3.b. Waiver. Where the applicant for a
permit had obtained a valid waiver prior to August
3. 1977, from the owner of an occupicd dwelling to
mine within three hundred (300) (cet of such
dwelling, a new waiver shall not be required:

3.3.b.1. Where the applicant [or a
permit had oblained a valid waiver from the owner

of an occupicd dwelling. that waiver shall remain
effective against subscquent purchasers who had
actual or constructive knowledge of the existing
waiver at the time of purchase.

3.3.b.2. A subsequent purchaser shall
be deemed to have constructive knowledge if the
waiver has been properly [iled in public property
records pursuant to State laws or if the mining has
proceeded to within the three hundred (300) feet
limit prier to the date of purchase.

3.4, Maps.

3.4.a. Scale for Maps. Except as otherwise
noted in this rule. the scale required for all maps
shall be as follows:

3.4.a.1. The preferred scale of maps
prepared [rom Uniled States Geological Survey
topographic maps on 7.3 minute quadrangle shall be
five hundred fcet (500" to the inch:

3.4.a.2. The preferred scale for maps
associated with underground coal mining operations
and [lacilities incidental to coal mining shall be two
hundred fect (2009 to the inch: and

3.4.a2.3. Other scales may be used
where improved clarity and accuracy are achieved.

3.4.b. Map Size. Ali maps and plans shall
be submitted on print paper. thirty inches (30") by
forty-two inches (42") or less. If supplementary
maps or plans arc attached, match lines shall be
uscd.

3.4.¢c. Color Code. A color code shall be
used in preparing all maps to indicate critical
features of the permit arca as follows: provided, that
drafted or computer generated graphic symbols or
shading mav be used in place of a color code, if a
scparate. uniquely identifiable, and: clearly
discernible symbol or shading is provided in place
ol cach coler as specificd below. and if the symbols
or shading are clearly defined on map legends and
used consistently throughout the permit application,
and in anv subscquent permit revisions, progress
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maps. or other submittals relating to the permit:

3.4.¢.1. Red shall indicate mineral to
be removed;

3.4.c.2. Bluc shall indicate water and
drainage patterns:
3.4.¢c.3. Green shall indicale arcas

regraded:

3.4.c.4. Yellow shall indicate all other
arcas within the permit boundary and

3.4.c.5. Purple shall be used Lo outline
adjacent mining permits.

3.4.d.  Preplan.  In addition to the
requircments of paragraphs (12) and (i3} of
subsection (a) section 9 of the Act and section 10 of
the Act, the application shall include as applicable
the following information:

3.4.d.1. The location and currcnt usc of
all structures within one thousand feet {1000 of the
proposed permit arca:

3.4.4.2. All public roads located on or
within one hundred fect (100" of the proposed
permit area;

3.4.d.3. The boundarics o any public
park or historic lands within or adjacent to the
permil area:

3.4.d.4. All cemeterics located on or
within onc hundred feet (100"} ol the proposed
pernit arca:

3.4.d.5. Any portion of a unit of the
National System of Trails or the Wild and Seenic
River System. including study rivers designated
under section 3(a) of the Wild and Scenic Rivers
Act which are located within or adjaccnt to the
proposed permit arca:

3.4.d.6. The current use and land usc
classifications of the arca of and and adjacent fands
upon which the permil is sited and adjacent lands:
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3.4.d.7. The location of all existing
structures to be used for surface mining operations
which are to be exempt from design standards;

3.4.d8  The datc the map was
prepared. a north arrow. quadrangle name and
location map;

3.4.d.9. Where the natural slope of the
land below the coal outcrop is less than twenty (20)
degrees and downslope placement of overburden or
spoil is proposed. the map shall indicate percent
slopc of the land at two hundred foot (200 intervals
along the cropline: :

3.4.4.10. The location of each facility
1o be used to protect or enhance fish and wildlife
and related environmental values:

3.4.d.11, Where the proposed permit
arca has been previously mined and to the extent
that such information is available. list the type of
mining used. the coal scam or other mineral mined,
the extent of mineral removed. and the approximate
datc of mining:

3.4.d.12
operalions:

Extent ol proposed auger

3.4.d.13. Surface and mineral owners
and property lines within the permit arca and within
onc hundred (100) Tect of any point of the permit
arca.

3.4.d.14. Location of water supply
intakes for current users of surface water:

3.4.d.15. Location and identification of
sub-areas if incremenial bonding is 1o be used:

3.4.4.16. Location and extent of
subsurface water. i encountercd. within the
proposed permit or adjacent arcas. including, but not
limited 10, arcal and vertical distribution of aquifers,
and portraval of seasonal differences of head in
dilferent aquilers on cross sections and contour
maps:

3.4.d.17. The location of all oil and gas
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wells and other utilitics within the proposed permit
area are to be shown:

3.4.d.18. The location and extent of
topsoil borrow areas, and the location of lopsoil
storage areas;

3.4.d.19. Air pollution monitoring and
control facility and subsidence monitoring location:

3.4.d4.20. Any permancnt lacility fo
remain afler mining:

3.4.d.21. All coal storage. cleaning.
loading, and rcfuse disposal arcos:

3.4.d.22. The location of any non-coal
waste sforage arcas:

3.4.d.23. The location of any explosive
storage and handling facility: which will remain in
place for an extended period of time during the life
of the operation and

y

3.4.d.24. The arca of land o be
affected within the proposed permit arca according
to the sequence ol mining and reclamation.

3.4.e. Drainage Map. Unless the
information required by this subdivision can be
shown on the preplan map in a clear and legible
fashion, a separate drainage map of the same size
scale and detail of the preplan map shall be made a
part of the permit application and shall contain the
following:

3.4.e.1. The dircctional {low of waler
on and away (rom the permit area:

3.4.¢.2. Location ol all monitoring
sites used to develop surface and groundwater base
ling information:

3.4.¢.3. Location of all surface and
ground water monitoring sites to be used [or
satisfiing reporting requirements during the mining
operation:

3.4.¢c.4. Location of all crosion and

sedimentation control structures: and

3.4.¢.5. The extent and boundaries of |
cach componcent drainage area.

3.4.f Supplemental maps for underground
coal mining permit applications. In addition to other
maps required in this section, each permit
application for underground mining operations shall
include supplemental maps as [ollows:

3.4.0 1. A U.S.G.S. topographic map
of the arca extending beyond the proposed mining

limils and showing the following:

3.4.f1.A. Name and serics of the

sheet.

3401.B.  Scale. latitude, and
longitude:

3.4.1.C. Limits of underground
mining operation proposed: :

341D, Surfacc area to be
permilted:

3.4.01.E. Cropline of the coal
scam to be mined:

3.4.01F Location  and
identification of all mine openings for the proposed
mine including shafls. slopes. drifls. boreholes, etc;
and

3.4.f.1.G. Location of all surface
structures not owned by the applicant over the arca
to be mined.

3.4.f2. A minc development map
drawn to scale showing:

3.4.102.A. Boundaries  of
underground mining operation and any adjacent
active or abandoned mines in the same seam:

3.4.1:2.B. All owners of property
and all residents within the arca above the proposed
underground workings.  The arca above the
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underground works shall mean within the angle of
critical deformation but at least 13° from any coal
removal;

3.4£2.C. Present extent of
underground mining as well as projected headings:

3.4.{2.D. Date. scale. north arrow.
dip, strike. and average dip of the coal scam to be
mined:

3.4.2.E. All gas wells, oil wells,
water wells, and test drill holes:

3.4.f2.F. Location of all known
faults:

3.4.052.G. Arca and cxtent af
previous or proposed auger or strip mining in the
SAME SeMTL

3.4 12 .H. Location and thickness
of outerop barricrs: and

3.4.1.2.1. Elevation of all entrics,
fanwayvs and borcholes.

3.5. Cross Scctions and Proliles.  The
application shall contain cross-scctions and/or

profiles which accurately depict:

3.5.a. The existing prcmining surface
configuration and the final surface configuration

that will be achicved. Cross scctions shall be,

developed from sufficicnt slope mcasurements to
adequately represent the existing land surface
configuration of the proposed permit area,  Slope
measurements shall take into account natural
variations in slopc. 1o provide accurate
representation of the range of naiural slopes and
reflect gcomorphic differences of the arca o be
disturbed. The Director may require additional
stope measurements at specified intervals and
locations on a site-by-sitc basis:

3.5.b. The vertical distribution of aquilers
showing seasonal differences in head. il available.
for the proposed permit arca:
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3.5.c. Cross sectional area and profiles of
excess spoil disposal arcas with all appurtenances
shown including rock cores. subsurface drains,
surface drainage structures. foundations, etc;

3.5.d. Cross sectional arcas and profiles of
all drainage and sediment control structures
including ponds. impoundments. diversions, sumps,
cte: and

3.5.c. Cross sectional areas and profiles of
all roads.

3.6. Operation Plans and Specilications. Each
application shall contain in addition to other plans,
specilications. and descriptions required by the Act
and this rule. a description of the mining operations
proposed to be conducted during the life of the mine
within the proposed permit arca. including. at a
minimum. the following:

_ 3.6.a. A narrative description of the type
and method of ¢oal mining procedures and proposed
engincering techniques. anticipated annual and total
production of coal. by tonnage. and the major
cquipment to be used [lor all aspects of those
operalions: and

3.0.b, A narrative  explaining  the
construction. modilication. use. maintenance, and
unless retention of such facilitics is necessary for
postmining land use. removal of the following
Facilitics:

3.6.b.1.
other impoundments:

Dams. embankments, and

3.6b.2  Overburden and topsoil
handiing and storage arcas and structurcs:

3.6.b.3. Coal removal. handling,
storage. cleaning. and transporiation arcas and
structurcs:

3.6.b.4. Spoil. coal processing waste,
and non-coal wasle removal. handling. storage,
transportation. and disposal arcas and structures:

-

3.6.0.5. Mine facilities: and
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3.6.5.6. Water and air pollution control

facilities.

3.6.c. A description of how the applicant
will case, seal or otherwise manage augerholes,
boreholes, shafts. wells and other openings:

3.6.d. A description of how the applicant
will remove. storc and redistribute topsoil. subsoil
or topsoil substitutes, and other materials. When
topsoil substitutes arc proposed. the suitability
determination, analyvtical data. and laboratory
certification required in subdivision 14.3.c of this
rule shall be madec a part of the permit application:

3.6.c. Where lopsoil borrow arcas arc
proposcd, the applicant shall submit a reclamation
plan for such arcas:

3.6.f. A description of how the applicant
will handle acid forming and toxic forming materials
and materials constituting a (ire hazard:

3.6.g. The design and construction of
excess spoil disposal arcas: and

3.6.h. The design and construction of a
drainage and sediment control system to include:

3.6.h.1. A description, map. and cross
section of the structure and its location:

3.6.h.2. Preliminary hydrologic and
geologic information required to asscss the
hydrologic impact of the structure:

3.6.0.3. A survey describing the
potential effect on the structure from subsidence of
the subsurface strata resulting from  past
underground mining operation i underground
mining has occurred;

3.6.h4. A certification statcment
which includes a schedule [or the submission of any
detailed design plans for structures that arc not
submitted with the general plan. The Dircctor shail
have approved. in writing. the detatled design plan
for a structurc belore construction begins:
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3.6.1.3. Each structure design plan that
is of such sizc or storage capacity that it is a dam as
defined in W. Va. Code §22-14 ct seq., shall be
prepared by, or under direction of, and certified by
a qualified registercd professional engmeer,

3.6.h.6. The design shall include any
geotechnical  investigation  and  construction
requirements for the structure.

3.6.h.7. A description of the operation
and maintenanee requirements for cach structure;

3.6.h.8. A timctable and plans to
remove cach structure. if appropriate:

3.6.i. The design and construction of all
roads:

3.6.j. A vegetation plan,
3.6k A plan for fugitive dust control
practices as required in subscction [4.17 of this

rulej: and

3.6.1. For area mining operations, as

reforenced  in paragraph  14,15.b.4  of this
subscetion. mountaintop removal operations as
referenced  in paragraph  [4.15b5 of this
subscction. and [for multiple scam mining

opcrations, the applicant shall include a site specific
and detailed plan showing the sequence and
schedule for backfilling and regrading.

3.7. Disposal of Excess Spoil.

3.7.a.  Each application shall contain
descriptions. including appropriate maps. cross
scctions. drawings. and design of the excess spoil
disposal structures which will comply with the
standards of subscction 14.14 of this rule. These
plans shall describe the désign. construction,
opcration. mainicnance, and if appropriate. removal
of the site and structures.

3.7.b. Each application shall contain the
results of a geotechnical investigation of the
proposcd disposal silc. including the following:
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3.7.b.1. The character of bedrock and
any adverse geologic conditions in the disposal arca:

3.7.b.2. A survey identifying all
springs, seepage, and ground water {low obscrved or
anticipated during wet periods in the arca of the
disposal site:

3.7.b.3.. A survey of the potential
effects of subsidence of the subsurface strata duc to
past and future mining operations:

3.7.b.4. A technical description of the
rock materials to be utilized in the construction of
those disposal structures containing rock chimney
cores or underlain using a rock drainage blanket:

3.7.b.5. A stability analysis including.
but nol limited (o. strength paramelers. pore
pressures and long-term seepage conditions. These
data shall be accompanicd by a deseription of all
enginecring design assumptions and calculations
and the alternatives considered in sclecting the
specific design specifications and methods: and

3.7.b.6. An explicit identilication. by
narrative and by mapping. of the critical foundation
arca(s) for the structure. as the term is applicd in
subsection 14.14. The selection of the critical
foundation arca(s) shall be based on the resulls of
the geotechnical investigation. shall be certificd as
a part of the design by a registered professional
engincer. and shall be subject to review and
approval by the Director.

3.7.c. If rock-toc bultresses or key-way
cuts are required. the application shall include the
following:

3.7.c.1. The number. location. and
depth of borings or test pits which shall be
determined with respect to the sivze of the spoil
disposal structurc and subsurface condilions: and

3.7.c.2. Engincering specilications
utilized to design the rock-toe butiresses or key-way
cuts which shall be determined in accordance with
paragraph 3.7.b.5 ol this subscction.
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3.8. New and Existing Structures and Support
Facilitics:

3.8.a. Each application for a permit will
conlain a description, plans. and drawings for each
support facility to be constructed, used, or
maintained within the proposed permit area. The
plans and drawings shall include a map. appropriate
cross sections. design drawings. and specifications
suflicient to demonstrate compliance  with
subscction 4.1 1 of this rule. '

3.8.b. Each application shall contain a
description of each cxisting structure or facility
proposcd to be used in connection with or to
facilitale the surface mining and reclamation
operation. The description shall include:

3.8.b.1. Location:

3.8.b.2. Plans of the structure which
describe its current condition:

3.8.b.3. Approximate dates on which
construction of the existing structure was begun and
completed:

3.8.b.4. A showing. including relevant
monitoring data or other cvidence. as o whether or
not the structure meets the performance standards of
the Act and this rule: and

3.8.b.5. A comphliance plan for each
existing structure proposed to be modified or
reconstructed for use in connection with or to
facilitate the surface coal mining and reclamation
operation. The compliance plan shall include:

3.8.b.5.A. Design specifications
required for the modification or rcconstruction of
the structure to bring it into compliance with current
design requirements and performance standards of
the Act and this rule.

3.8.5.5.B. A construction schedule
which shows dates lor beginning and completing
interim steps and (inal construction.

3.8.b35.C

Provisions  for
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monitoring the structure during and after
modification or reconstruction to cnsure that the
performance standards of the Act and this rule arce
mct.

3.8.b.5.D. A showing that the risk
of harm to the environment or o public health or
safety 1s not significant during the period of
modification or reconstruction.

3.8.c. Structurcs and facilitics designed,
constructed or in usc pursuant 1o an approved
surface mining permiit or prospecling approval prior
to the effective date of this rule may be subject to
revision or reconstruction where the Director
determines that such revision or reconstruclion 1s
necessary to comply with the performance standards
sct forth in the Act and this rule: provided. that the
Director will notify the permitice that such revision
or reconstruction is necessany and shall provide a
reasonable time for compliance. Provided. that
those structures and facilitics. where it can be
demonstrated that reconstruction or sevision would
result in greater cnvironmenial harm and the
performance slandards sct forth in the Aet and this
rule can othenvise be mel, mayv be exempt from
revision or reconstruction,

3.8.d. The plans of a facthity or structure
that is to be shared by two or more scparately
permiticd mining operations mayv be included in one
permit application and referenced in the other
application. Each permitice shall bond the facility
or structure unless the permittecs sharing it agree 1o
another arrangement for assuming their respective
responsibilitics. If such agreement is reached. then
the application shall include a copy of the agreement
between or among the parics sciting forth (he
respective bonding responsibilities ol cach party for
the facility or structure,  The agreement shall
demonstrate to the satisfaction of the Director that
all responsibilitics under the Act for the facility or
structure will be met.

3.9. Operation(s) Near Public Road.
3.9.a.  Where the proposcd mining

opcration is 10 be conducted within one hundred lect
{100") (measured horizomtally) of the cutside right-
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of-way of any public road (except where mine
access roads or haulage roads join such right-of-
way)} or where the applicant proposes to relocate or
close any public road. the Director shall:

3.9.a.1. Where the public road is to be
closed or relocated. requirc the applicant to obtain
nceessary  permission from the authority with

jurisdiction over the public road.

3.9.a.2. Provide an opportunity for a
public hearing in the locality of the proposed mining
operation for the purpose of delermining that the
interests of the public and affected landowners will
be protected.

3.9.2.3. Upon request lor a public
hearing by any person. require the applicant to hold
a public hearing and give notice of the date, time,
and place of the hearing in a newspaper of general
circulation in the arca ol the proposed mining
operation al least two (2) weeks in advance of the
hearing date.

3.9.a.4. Make a written finding within
thirty (30) davs following the hearing or after the
close of the comment period as (o whether or not the
intcrests of the public and the alfeeted landowners
will be protected. Each participant of record at the
public hearing shall be notified of the Director's
findings.

3.10. Experimental Practices.

3.10.a. Each permit application or permit
revision shall contain plans and specifications of
anyv proposed experimental practices to be employed
as a part ol the mining and reclamation operation.
All experimental practices shall have prior approval
of the Dircetor and the director of the Federal Office
of Surface Mining Reclamation and Enforcement
before a permit or revision can be issued. An
application for an experimental practice shalf
contain descriptions. maps. plans. and data which
show:

3.00al. The nature of the
cxperimental practice. including a description of any
performance standards tor which variances are
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requested, the duration of the experimental practice,
and any special monitoring which will be conducted;

3.10.a.2. How usc of the experimental
practice encourages advances in mining and
reclamation technology or allows a postmining land
use for industrial, commercial. residential. or public
use (including recreation [acilities) on an
experimental basis:.

3.10.a.3. The experimental practice:

3.10.a.3.A. Is polentially more. or
at least as. environmentally protective. during and
after mining operations. as would otherwise be
required by the Act and this rule.

3.10.a3.B. Will not reducc the
protection alforded public health and safety below
that provided by the requircments ol the rules.

3.10.a4.  That the applicant will
conduct monitoring of the cfTects of the
experimental practice.  The monitloring program
shall ensure the collection. analvsis, and reporting of
rcliable data that arc sufficient to cnable the Director
and the director of the Federal Office of Surface
Mining Reclamation and Enforcement Lo:

3.00.ad A, Evaluate
cfleetiveness of the experimental practice: and

the

3.10.a.4.B. Identifi, at the carlicst
possible time, potential risk to the environment and
public health and safety which may be caused by the
experimental practice during and afler mining,

3.10.a.5. That the applications [or
experimental practice under this section will comply
with the public notice requircments of the Act and
this rule.

3.10.b. Each permit approved [or
experimental practices shall be reviewed by the
Dircctor at least annually (ollowing date of issuance,
The Dircclor may. on the basis of this roview.
require modifications to the experimental practice.

3.11. In Situ Mining. Any application for a
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permit for operations covered by this subsection
shall be made according to all requirements,of this
scction applicable to underground mining activities.
In addition, the mining and reclamation operations
plan for operations involving in situ processing
activities shall contain information establishing how
those operations will be conducted in compliance
with the requirements of section 135 of this rule,
including:

3.11.a. Declincation of proposcd holes and
wells and production zone for approval of the
Dirccetor:

3.1L.b. Specifications of drill holes and
casings proposcd to be used:

3.11.c. A plan [or treaiment. confinement
or disposal ol all acid-forming. toxic-forming or
radioactive pases. solids, or liquids constituting a
fire. health. safety or environmental hazard caused
by the mining and rccovery process: and

3.11.d. Plans for monitoring surface and
ground water and air quality. as required by the
Dircctor.

3.12. Subsidence Control Plan.

3.12.a. Each application for an
underground coal miming permit shall contain a
subsidence control plan  which includes the
following: '

3.12.a 1. A survey Lthat identifies, ona
topographic map of a scale of 1" = [.000' or less,
structures. location and type of water supplies,
perennial and infermittent strcams or rencwable
resouree lands and whether or not subsidence could
causc material damage or diminution of value or use
of such structures or renewable resource lands; or
could contaminate. dominish or interrupt water
supplies both on the permit area and adjacent areas
within an angle of draw of at feast 30°. Provided;
however. an angle of draw other than 30° can be
uscd based upon results of site specific analyses
and demonstration that a different angle of draw is

Justified. Computer program packages predicting

surfacc movement and deformation caused by




underground coal extraction can be wiilized:

3.12.a2. A survey of the quality and
quantity of water supplies that could conlaminate,
diminish or interrupt water supplics by subsidence
within the arca encompassed by the applicable angle
of draw.

A survey of the condition of all non-commercial
or residential dwellings and structures related
thereto that may be materially damaged or for which
the foreseeable usc may be diminished by
subsidence within the arca cncompassed by the
applicable angle of draw. Provided: however:

3.12.2.2 A, Forareas of extraction
that is less than or cqual to 6O pereent. a pre-
subsidence structural survey exemption may be
requested by the permittec: provided. il s
demonstrated to the satisfaction of the director that
damage to the structure(s) will not oceur.

3.12.a.2.B. In  arcas
devclopmental mining ¢less than or equal 1o 60
percent extraction). a postponement of the pre-
subsidence structural survey may be requested by
the permittee: provided. il is demonstrated that
damage to the structure{s) will nol occur. No
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of

mining (extraction greater than 60 percent) wilhin '

the applicable angle of draw shall oceur until the
pre-subsidence structural survey is completed.

In arcas for which a pre-subsidence structure
survey exemption and/or postponenient is granted
and the percent extraction exceeds 60 percent. the
exemption and/or postponement for Lhe structural
survey is voided for the entire underground mining
operation. In addition. the presumplion of causalion
will apply to any damage to structurc(s) as a result
of earth movement within a 30° angle ol draw [rom
any underground extraction.

1f the permitiee was denied access to the land or
property for the purpose of conducting the pre-
subsidence survev. the permitice will notifs: the
owner. in writing. no presumption ol causation will
exist.

A written report of the sunvey shall be prepared
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and signed by the person or persons who conducted
the survey. Copics of the report shall be provided to
the property owner and to the Director.

Non-commercial building as used in this section
means, other than an occupied residential dwelling,
that the time subsidence occurs. is used on a regular
basis as a public building or community or
institutional building as those terms are defined in
2.32 of this rule. Any building used only for
commercial agricultural. industrial. retail or other
commercial enterprises is excluded.

3.12.2.3. A general description of the
technique of coal removal. such as longwall, room
and pillar, pillar removal. hydraulic mining or other
extraction mcthods and the size. scquence, and
timing of underground development of the mine;

3.12.21 An isopach map or other map
showing surface contours and bottom of coal
contours and the location and extent ol areas in
which planned subsidence is projected. including
anticipated cfiects. and all arcas in which measures
deseribed in paragraphs 3.12.2.7 and 3.12.a.8. of
this subdivision will be taken to prevent or minimize
subsidence and related damage and  where
appraopriate 1o correct subsidence related damage:;

3.12.a.5. A description of the physical
conditions, such as depth ol cover. scam thickness,
strike and dip. lithology, and other geologic and
hvdrologic conditions. which affect the likelihood or
extent of subsidence and subsidence-related
damage: ‘

3.12.a.6. A description of the measures
to be taken. in accordance with subdivisions 16.2.a,
16.2.c. and 16.2.d of this rulc. to mitigate or remedy
anv material damage or diminution in value or
foresceable use that mav occur to surface lands,
structures. or facilitics duc to subsidence:

3.12.2.7. An acknowledgment that if
subsidence causes material damage or reduces the
value or reasonably foreseeable use of the surface
lands, then the operator shall restore the land to a
condition capable of supporting uses it was capable
ol supporting before subsidence regardiess of the




right to subside;

3.12.2.8. Except for those arcas where
planned subsidence is projected to be used, a
detailed description of the subsidence control
measures that will be taken to prevent or minimize
subsidence and subsidence-related  damage.
including, bul not limited to:

3.12.a8.A.
backfilling of voids:

Backstowing or

3.12.2.8.B. Leaving support pillars
of coal:

3.12.a.8.C. Leaving arcas in which
no coal is removed, including a description of the
overlving arca to be protected by leaving the coal in
place: and

3.12.a.8.D. Taking mecasurcs on
the surface to prevent material damage or lessening
of the value or rcasonably [oresceable use of the
surface,

3.12.2.9. A description of monitoring
plans. il any. to determine the commencement and
degree ol subsidence so that other appropriate
measures can be laken 1o prevent. reduce. or correct
material damage.

3.12b.  The Dircctor may waive the
remainder of the requircments for a subsidence
control plan if the survey required by paragraph
3.12.a.1. of this subsection demonstraics. and the
Director determines. that no malerial damage or
diminution of value or foresceable usc of the [and or
structures could be caused by subsidence.

3.12.c. When an applicant [eels it has the
right to subside, it will provide adequale
documentation of same.

3.12.d. Where longwall mining or room
and pitlar mining with 80% rccovery or greater 1s
proposed. the following information shall be made
a part of the plan:

~

3.12.d.1. Typical predicted subsidence
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profile(s) for arcas of planned subsidence. Specify
from what source infonnation was obtained to
develop the predicted profile(s) including an
explanation of the method and calculations used to
develop prediction.

3.12.d.2. For all arcas identified by the
survey, indicate what measures will be taken to
minimize material damage or reduction in value or
rcasonably [oresceable use. Indicale those areas in
which measures are to be taken. Such measures
may include. but not be limited to. relocating panels,
mining without interruption. exposing gas lines,
supporling foundations of structures. and insuring
that any damage s repaired.

3.12.d.3. Specily anticipated effects of
planned subsidence.

3.12.¢. Where room and pillar mining with
less than 80% coal extraction is proposed. the
following information shail be made a part of the
plan:

3.12.c. 1. On the devclopment map,
show all first mining and arcas of planned pillar
extraction.

3122, Describe  anticipated
sccondary  mining plans  including  percent
gxtraction,

3.12.c.3. Under all structures and
renewable resource lands. demonstrate what
methods will be used to protect that structure or
lands {I. c.. leaving solid coal or limited extraction).
Under structyres and perennial streams, the area
addressed mwust extend to the angle of critical
deformation. but not less than 135° unless othenwise
approved. [f'mining is planned under or adjacent to
a structure or perennial stream (for structures this
nced not be addressed when the applicant
demonstrates the right to subside). it must be
demonstrated to the extent technologically and
cconomically feasible that the pillar design will
support the overburden. [t is not technologically
and economically feasible. a detailed explanation
must be included,
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3.13. Underground Mine Abandonment Plan.
Each application for an underground coal minc
operation shall comtain an abandonment plan which
complies with the reguirements of Federal Mine
Health Administration regulations at 30 CFR
75.1711. The abandonment plan shall also contain
the following specifications:

3.13.a. The width ol outcrop barriers:

3.13.b. The type and number of permanent
seals proposed. their design details. and the
proposed materials 1o be used for construction:

3.13.c.  The maximum head of water
expeeted on the outerop barriers and mine scals: and

3.13.d. The tvpe and design details of scals
for borcholes.

3.14. Removal of Abandoned Coal Reluse
Pisposat Piles.

3.14.a. In accordance with subsection (d)
scetion 28 of the Act. the Dircetor may. when nol in
conflict with the purposes and [indings of the Act.
issuc a speetatpertmt reclamation contract solely lor
the removal of existing abandoned coal processing
waste piles: provided that. if the average quality ol
the refuse material meets the minimum BTU value
standards o be classified as coal. as sct forth in
ASTM standard D 388-88. a permitappheation

request which meets all applicable requircments of
this section shall be required.  The eriteria for

issuing such speematpermits reclmmation conlract arc
as follows:

3.14.a.1. The removal of the exisling
abandoned coal processing waste pile will bring
about a more desirable land usc or:

3.14.a.2. The removal of the existing
abandoned coal processing waste pile will result in
greater protection of the salely and welfare of the
public: or

3.14.a.3. The removal ol the existing
abandoned coal processing wastce pile will result in
greater protection of the environmenl.
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3.14b. Anmappheation A_request for a
speeratpermit reclamation contract for the removal
ol exisling abandoned coal processing waste piles
shall be submitted on forms prescribed by the
Dircctor containing the following information:

3.14.b. 1, All information required by
subsection 3.1 of this rule excent subdivisions
3.1, 3.1.d 3.1k 3.1.n and 3. 1.0 of this saction.

3.14.b.2. A public notice containing
the same infornration required by subdivision 3.2.b
of'this rule. excluding paragraph 3.2.b.5. The notice
shall be published in a newspaper of general
circulalion in the county in which the removal
operation is located. The notice shall be published
once and provide for a thirty—36) ten (10) day
comment peried. A certification of publication will
be made a part of the permit application:

3.14.b.3. A stalement in accordance
wilh paragraph (9). subseclion (a), section 9 of the
Act-mrhwhereappheabhsubsection 3-5-of thess
regutatrons:

3.1d.b.d. A project narrative which
describes:

J4b4A site

|73 ]

Existing
conditions:

3.14b4.B. How the removal
opcration will mect the criteria of subdivision 3.14.a
of this rule:

3. kb4 C. The design life of the
opcration;

3.14 b.4.D. Type and quantity of
material to be removed: and

3.14.b.4.E. Fhepostminingtand

wse Permits or approvals as necessary _from the
appronriate _covironmental  asencies  or  other

agencies,

3.14b.5. A plan for emergency
procedures as required in subdivision 22 4 e of this
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rulc.

3.14.b.6. A description and results of
sampling and analysis procedures used to develop a
representative assay of the physical and chemical
properties of the existing abandoned coal processing
material;

3.14.b.7. A revegelation plan which
conforms to the requirements of subdivision
14.16.m of this rule:

3.14b.8. A fire control plan which
conforms to the requirements of subdivision 22.3.m.
of this rule:

3.14.b.9. A procedurc for inspections
and certifications which conlorms Lo the apphcable
requirements of subscetion 22.6 of this rule:

3.14.b.10. A map of the scale. size and
color code as described in subdivisions 3.4.a. 3.4.b,
and 3 .4.c of this rule which comams the following
information:

3.14b.10A, All tyvpes  of
information set forth on topographical maps of the
United States Geological Survey including  all
manmade features:

3.14.b.10.B. The arca of land to be
affected by the removal operation. including any
coal storage and topsoil borrow and storage arcas:

3.14.b.10.C. The property
boundarics of all surface owners within one hundred
(100) fcet ol any part of the proposed pernmit arca:

3.146.10.D. The location and
direction of flow of the drainage patterns bolh
within and outside the proposed permit arca and the
outling of each component drainage arca.

3.14.b.10.E. The location ol all
drainage and sediment control siruclurcs and
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monitoring sites for waler sampling and analysis;
3.14.b.10.F. A location map; and

3.14.b.10.G. A signed, notarized,
and dated statement as follows: "The information
contained hercin is true and correct to the best of my
knowledge and belief.”

3.14b.11. Cross scciions plans and
Spcmf'cmc)ns prepared by or under the direction of
a registered professional engincer as follows:

3.14.b.11.A. Cross sections and
profile of the existing surface conliguration and the
final surface configuration of all arcas (0 be affected
by the removal operation:

3.14b.11.B. Cross scctions, plans,
and specifications for all drainage and sediment
control structurcs:

3.14.b.11.C Cross scctions,
profilcs and design specifications for anyv roads to
be utilized for the removal operation,

3.14.b.11.D. Specifications for the
removal of the existing coal processing refuse by
cither excavating the material in  successive
horizontal lifis with a maximum clevation
differential between working benches of twelve (12)
Icel or excavation down the face of the existing
slope from top to toe. provided that the slope is no
stecper than 2H:1V. provided further that no
material will be removed from the toe in advance of
upper level material in a manner which reduces
stability of the working lace: and

3.14b.11.E. If requested by the
Dircctor. a stabifity analysis of the existing
abandoned coal processing wasic pile.

3.14.b.12. Where the cxisting coal
processing rcfuse pile will only be partially
remmoved. the permit application will contain
additional information and specifications which
tnclude:
and

3.H4bI2.A. Design




configuration of the final graded area which reflects
that no water will be impounded above the
remaining maicrial and that final graded slopes are
no stecper than 2H 1V

3.14.b.12.B. Surfacc water must
be diverted around or over the material by properly
designed and stabilized diversion channels which
have been designed using the best current
technology to provide protection to the environment
or the health, welfare and safety ol the public,. The
channel shall be designed and constructed 1o ensure
stability of the remaining material. control crosion,
and minimize water infiltration into the remaining
material:

3.14b.12.C. Procedure  Tor
performing stability analvsis of the romaining
material to assurc mass stability:

3.14b.12.D. A plan for long
range prevention of combustion of the remaining
material: and

3.14b.12.E Bascling water
quality data.
3.14.0.13. Where the cxisting coal

processing refuse pile does impound water, or has
the capacity to impound walter. the application will
contain the additional plans. design data. and
specifications:

3.14.b.13.A. A plan lor drawing
down the water behind the impoundment to a level
and in a manner which assures the protection of the
environment and the safety of operation personnel
and the public prior to any removal operalions:

3.14.b.13.B. Plans. design data
and specifications for the construction of a spillway
which will pass the peak runoff from a 100 scar, 24
hour precipitation event and how such structurc will
be functionally maintained throughout the life of the
operation:

3.14b.15.C. A deseription of how
the existing coal processing material witl be
removed maintaining a live {3) [oat clevation
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dilTerential between the breach invert elevation of
the excavated embankment and the elevation of any
slurry which may be impounded behind the
embankment: and

3.14.b.13.D. Provide plans, design
data. and specilications {or the recgrading of any
remaining refuse material such that the regraded
arca blends into the surrounding drainage pattern
and will not impound waler.

3.14.b. 14, A reclamation plan which
conforms 1o the requirements ol subdivisions 3.6.d,
3.6.e.3.6.f. 3.6.I. 3.6.1. and 3.6.; of this rule.

3.4c. Where a coal reprocessing
operation involves disposal of coal processing
refuse generated cither on site or ofT site. the design,
construction. and mamtenance of the new structure
will be subject to all the requirements of section 22
of this rule and will be subject to all the permitting
requirements of the Act and this rule.

3.14.d. A—berd—ard—hsoramee—in
Hoftheseregrhrtoms—sinttbeprovided-by—the
Insurance and {iling fee jn accordance with
subsecetion b, section 28 ol'the Act,

3.14c. Removal operations permitted
under this subseetion shall be subject 10 subdivision
2251 of this rule and all other applicable
performance standards of the Act and these
regutattons the reclamation contract

3.14.f  All persons _conduciing removal of

abandoned coal disposal piles under g reclamation
contract shall have on site. a copy of the written
anproval for such activities issued by the Director.

3.15. Approved Persons.

3.15.a.  Any person approved by the
Director, unless olhenwise provided in the Act and
this rule. may prepare, sign. or certify permit
applications, maps. plans, and design specifications
or olher similar malerials necessary to complete an
application: provided. however. that for purposes of
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Sections 9(a)(13) and 12{(b}¥10) of the Act an
approved person shall be a registered professional
engineer or licensed land surveyor,

3.15.b. The Dircector's approval shall be in
writing and shall be granted on the basis of the
following:

3.15.b.1. A resumic of the persons prior
expericnce and training relating to the preparation of
permit application materials and certification of
associated facilitics: provided. that registered
professional engincers. registered mining or civil
engincers and licensed land survevors currently
registered or licensed in the State of West Virginia
shall submit a copy of their regisiration or license in
addition to a resume: and

3.13b.2. Ay person sccking an
approval must demonsirate thal he possesscs
adequate knowledge of the Act and rules and
regulations and posscss such other skills and
qualifications as may be neeessary 1o prepare an
application and certifv [lacilities by successlully
passing an cxamination administered by the
Director. Examinations will be given upon request.

3.15.c. Alltechnical data in the application
shall bear the name of the person collecting and
analyvzing the data. dates ol colleclion and analyvsis.
and description of the methodology used to collect
and analyze the data. Any relcrenced materials not
included in the application shall be made available
1o the Director upon request.

3.13.d. Technical analysis shall be planned
by. or under the dircction of. a profcssional p«.rqon
qualificd in the subject to be analvred.

3.16. Fish and Wildlife Resources Information.

3.16.a. Each application shall include (ish
and wildlife resource information for the permit arca
and adjacenl arca.

3.16.a.1. The scope and fevel ol detail
for such information shall be determined by Lhe
Director in consultation with State and Federal
agencies with responsibilities lor fish and wildlife

resources and shall be sufficient to develop the
protection and enhancement plan required under
subdivision 3.16.b. of this subsection.

3.16.2.2. The Director shall provide for
coordination of review of surface mining and
reclamation permits where such coordination is
appropriate pursuant to the Fish and Wildlife
Coordination Act {16 U.S.C. 661 et seq.).

3.16.a.3. Site-specific  resource
informalion neccssary to address the respective
specics or habitats shall be required when the permit
arca or adjacent arca is likely to include:

3.16.a.3.A. Listed or proposed
endangered or threatencd species of plants or
animals or their critical habitats listed by the
Sceretary under the Endangered Species Act of
1973. as amended {16 U.S.C. 1531 ct seq.). or those
speeics or habitats protected by similar state
statules:

3.16.2.3.B. Habitats of unusually
high value lor fish and wildlife such as important
sircams. wetlands. riparian arcas. cliffs supporting
raptors. areas offering special shelter or protection,
migration routes. or rcproduction and wintering
arcas: or

3.16.a.3.C.  Other speccies or
habitats identified through agency consultation as
requiring special protection under State or Federal
Law to include the Migratory Bird Treaty Act of
1918 (16 U.S.C. 703 et seq. and the Bald Eagle
Protection Act (16 U.S.C. 668 ot seq.).

3.16.h. Each application shall include a
deseription of how. to the extent possible using the
best technology currently available, the operator wil
minimize disturbances and adverse impacts on {ish
and wildlife and rclated environmental values,
including compliance with the Endangered Species
Act. during the surface mining and reclamation
operations and how enhancemant of these resources
will be achicved where practicable. This description
shall:

3.16.b.1

Be consistent with the
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requircments of section § of this rule:

3.16.b.2. Applv. at a minimum. to
specics and habitats identified under subdivision
3.16.a. of this subsection: and

3.16.b.3. Include:

3.16.b.3.A. Protective measures
that will ‘be used during the active mining phasc of
operation.  Such measures may  include the
establishment of buffer zones. the selective location
and special design of haul roads and power lines,
and the monitoring of surface water quality and
quantity; and

3.160.3.B, Enhancement
measures that will be used during the reclamation
and postmining phasc ol operation Lo develop
aquatic and terrestrial habitat, Such measures may
include restoration ol streams and other wetlands.
retention  of  ponds and  impoundments.
establishment of vegetation for wildlife food and
cover, and the replaccment ol perches and nest
boxes. Where the plan does not include
enhancement measures. a statement shall be given
explaining why enhancement is not practicable.

3.16.c. Upon request. the Dircetor shail
provide the resource information required under
subdivision 3.16.a of this subscction and the
protection and cnhancement plan required under
subdivision 3.16.b of this subscction to the
appropriate State and/or Federal Fish and Wildlife
agencices for their review. This informalion shall be
provided within ten (10) davs of reccipt of the
request.

3.17. Parks and Historic Lands.

3.17.a.  Each permit application shall
contain a deseription of the nature of cultural.
historic and archacological resources listed or
eligible for listing on the Nalional Register of
Historic Places and known archacological siles
within the proposed permit and adjacent areas. The
description shall be based on all available
information, including, but not hmiled 1ol
information from the State Historic Preservation
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OfTficer and from local archacological. historical,
and cultural preservation agencies.

3.17.b. The Dircctor may require the
applicant to identify and evaluate important historic
and archacological resources within the proposed
permit and adjacent arcas that may be eligible for
listing on the National Register of Historic Places,
through the collection of additional information by

conducting ficld investigations or other appropriate

analysis,

3.17.c. Adverse impacts to any publicly
owned park and any place listed on the National
Register of Historic Places shall be prohibited
unless the permit applicant has valid existing rights
or unlcss joint agency approval is obtained in
accordance with subsection 3.19 of this section. In
cither case all adverse impacts must be minimized.

317.d.  The Direclor may require the
applicant to protect hisloric or archaeological
propertics listed on or cligible for listing on the
National Register of Historic Places through
appropriate mitigation and trealment measures.
Appropriate mitigation and treatmenl measures may
be required to be taken afier permit issuance
provided that the required measures are completed
belore the properties are alfected by any mining
operation.

3.18. Endangered Species. When the proposed
mining operation will affect threatened or
endangered species of plants or animals or their
critical habitats. the application shall describe
control measures. management techniques, and
monitoring methods to be cmployed in order to
protcet or cnhance such specics and habitats.
Endangered or threatened specics are as listed by the
Secrctary of [nterior under the Endangered Species
Actof 1973 (16 U.S.C. 1521 et seq.).

3.19. Effect on Historic Places and
Archaeological Sites. Where the proposed surface
coal mining operation will adverselv affect any
publicly owned park. any place listed on the national
Register of Historic Places or archacological sites,
the Direetor shall transmit to the Federal, State or
local agencies with jurisdiction over the park or
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historic place the applicablc paris of the permit
application, together with a request for the ageney's
approval or disapproval of the opecration.
Consideration and coordination of the permit review
shall be in accordance with the Nationa! Historic
Preservation Act of 1966 (16 U.S.C. 470 ol scq.)
and the Archacological Resouree Protcction Act of
1979 (16 U.S.C. 470 ct scq.). The agency shall
have thirty (30) days (rom reecipt of the request
within which 1o respond unless an additional thirly
(30) day extension is requested and granted by the
Director. A permit for such operation shall have
joint approval of all alTected agencies. Failure of
the agency to respond to the Dircctor's request
within the preseribed time period shall constitute
approval.

3.20. Prime Farmlands. Prior lo issuing a
permit which involves prime farmland. the Dircetor
shall consult with the U.S. Soil Conservation
Service. On the basis of this consultation and other
information available to him. the Dircclor shall
make a written finding that:

3.20.a. The approved postmining land use
will be cropland:

3.20.b. The permit incorporates the prime
farmland reconstruction plan as a permit condition:

3.20.c. The applicant has the technological
capability to restore the land within a reasonable
time period to conditions capable of producing
levels of yield equivalent to or higher than those ol
non-mined prime farmiand in the surrounding area
under equivalent levels of management: and

3.20.d. Mining will be conducted in
accordance with prime farmland performance
standards and all other applicable environmental
protection performance standards ol the Act and this
rule.

3.21. Prohibitions and Limitations on Mining.
Upon receipt of a complete application for a suriace
mining permit. the Dircctor shall review the
application Lo determine whether the surlace coal
mining operation is limited or prohibiled under
scetion 22 of the Act including any study rivers or
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corridors thercof as established in any official
guidelines issucd pursuant to the Wild and Scenic
Rivers Act.

3.2l.a. Il the Dircctor is unable to
determine whether the proposed operation is located
within the boundarics of any of the lands described
in paragraph (1). subsection {d). section 22 of the
Act. or closer than the limits provided in paragraph
(4). subscetion (d). section 22 of the Act, the
Direclor shall transmit a copy of the relevant
portions of the permit application to the appropriate
Federal, State or local government agency for a
determination or clarification of the relevant
boundaries or distances. The agency shall make
such determinations within thirty (30) days of
receipt of the Dircetor's request. The Director may
extend the response period by thirty (30) days upon
writlen request.

3.21.b. When the Dircclor receives any
request for determination of valid existing rights on
lands within the area of jurisdiction of the National
Park Serviee or the U. S. Fish and Wildlife Service,
a notification shall be made to the appropriate
agency. and they shall have thirly (30) days in which
to respond. The Direclor may. upon wrilten request,
extend the response period by an additional thirty
(30) davs.

3.21.c.  Where the proposcd operation
would include Federal lands within the boundaries
of any national forest when the applicant seeks a
determination that mining is permissible under
paragraph (5). subscction (d). section 22 of the Act,
the applicant shall submit a permit application to the
ficld office of the Federal Office of Surface Mine
Reclamation and Enforcement with a request that
such determinations be made.

3.22. Hydrologic Information.

3.22.a. PHC. Each permit application
shall. in addition to the requircments of the Act,
contain a statement describing the . probable
hydrologic consequences (PHC) of the proposed
miging operation. with respect lo the hydrologic
balance. on bolh the permit arca and adjacent arcas.
The statement shall be based on base line
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information developed from sampling and analysis
of surface and groundwater at monitoring silcs
established both on the permit arca and adjacent
areas. Sampling and analysis shall be performied in
accordance with methods approved by the OfTice of
Surface Mining Reclamation and Enforcement. The
longitude. latitude and clevation shall be given for
cach of the momtoring sitcs.  Mathematical
modeling techniques may be used to aid in the
development of the required information. The PHC
determination shall include findings on:  whether
adversc impacts may occur lo the hvdrologic
balance: whether acid-lorming or toxic-lorming
materials are present that could resull in the
contamination of surfacc or ground-water. and
whether the proposed operation may proximately
result in contamination, diminution or interruption
of an underground or surlace source ol water within
the proposed permit or adjacent arcas which is used
for domestic. agricultural. industrial. or ather
legitimate purpose: and what impact the proposed
operation will have on:

3.22.a.1.
disturbed arca:

Sedimenl vield from the

3.22.a.2. Acidity. total suspended and
dissolved solids. and other important water quality
parameters:

3.22.a.3. Flooding or strcam [low
allcration:
3.22.a.4. Ground-water and surlnee-

water availability: and

3.22.a.5.
required by the Dircetor.

Other characleristics  as

3.22.b. Basc Line Ground Walter
Information. Each application for a permit shall
contain;

3.22.b.1. The location. ownership. and
usc {i[ any) of known existing wells, springs. and
other groundwater resources including discharges
from other active or abandoncd mincs on the
proposed permit arca and adjacent arcas in sulTicient
numbers to allow the applicant to make a reasonable
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approximation ol the basc
conditions and use:

line groundwater

3.22.b.2.  Water quality analysis
including. at a minimum, total dissolved solids,
alkalinity, acidity, sulfates, specific conductance,
pH. total iron and total mangancse. Correlation data
from other monitoring sites within the general area
of the proposed mining operations may be accepted;
provided, that a limited number of validation
samples from the permit arca may be required;
provided {urther. that in arcas where prior mining
experience has shown acid production to be a
possibility_ or in acid producing seams in areas with
no prior mining history-. site specific water sampling
and analvsis data shall be required:

3.22.b.3.  For significant aquifers,
groundwater  quantity  descriptions  including

discharge rates or usage and depth to water under
seasonal conditions in cach water-bearing stratum
above the coal scam and cach potentially impacted
stratum below the coal scam.  Where deemed
appropriate and fcasible by the Director the operator
may calculate water usage for water status discharge
determinations: and

3.22.b.4. Il the determination of the
probable hvdrologic consequences (PHC) indicates
that a currently used or significant groundwater
resources is likely to be comtaminated. diminished,
or interrupted. additional information shall be
provided as neccessary Lo fully evaluate such
probable hvdrologic conscquences  as' water
availability and suilability for both the premining
and postmining land use in order to plan remedial
ane reclamation activitics such as altemative water
sotirees.,

3.22c Basc Linc Surface Water
Information. Each application for a pennit shall
contain:

3.22¢.l. The name, location,
ownership. and description of all surface water
badies on the permit area and adjacent areas:

....... Water quality descriptions
including information on total suspended solids,
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total dissolved solids. specific conductance, pH.
acidity, alkalinity, sulfates. total iron and total
manganese sufficient to demonstrale scasonal
variations; provided. that corrclation data from other
monitoring which does not include onc or more of
the above paramcters may be accepted: provided
further, that a limited number of validation samples
may be requircd. In arcas where prior mining
experience has shown acid production to be a
possibility, or in acid producing scams in arcas with
no prior mining history, site specific water sampling
and analysis data shall be required:

3.22.¢.3. Waler quantity descripiions
including information on scasonal flow rates.
variation. and usage: and

3.22.¢d, I the determination of the
probable hvdrologic consequences (PHC) indicates
that a currently used or significant surface water
resource (including all lightly bulfered streams) is
likely to be contaminated. diminished. or
interrupted. additional information shall be provided
on the flood {lows. base (lows. and other
characteristics or information as necessary to [ully
evaluate such probable hvdrologic consequences as
water availability and suitabilitv for both ihe
premining and postmining land use in order to plan
remedial and reclamation aetivitics such as
alternative water sources.

3.22.d. The applicant shall submit with the
application all available data and analysis described
in subdivisions 3.22.b and 3.22.c of this subsection
for use in preparing the cumulative hvdrologic
impact assessment (CHIA).

3.22¢.  The Director shall perform a
scparatc CHIA for the cumulative impact arca of
each permit apphication. This evaluation shall be
sufficient to determine whether the proposed
operation has been designed o prevent material
damage to the hvdrologic balance outside the permit
arca.

3.22.f. Each permit application shall
contain a hydrologic reclamation plan. The plan
shall be specific to the local hydrologic conditions.
It shall contain i the form of maps and descriptions
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the steps to be taken during mining and reclamation
through bond release to minimize disturbances to
the hydrologic balance within the permit and
adjacent areas; to prevent material damage outside
the permit arca: to meet applicable Federal and State
water quality laws and regulations: and to protect
the rights of present water users. The plan shall
include the measures Lo be taken to:

3.22.£1. Avoid acid or toxic drainage;

3.22.f2. Prevent. to the extent possible
using the best technology currently available,
additional contributions of suspended solids to
streamflow:

3.22.03.

lacilitics when needed:

Provide water treatment

3.22.04. Control drainage:

3.22.1.5. Restore, protect. or replace
water supply of present water users in accordance
with scction 24 of the Act. The plan shall
specifically address the potential adverse hyvdrologic
consequences identificd in the PHC delermination
and shall include preventive and remedial measures;
and

3.22.0.6. Restore  approximate
premining  recharge capacity  provided that

underground mining operations arc exempt from
this requirement.

3.22.g. Each application for a permit shall
contain a surface water monitoring plans based on
the PHC determination and base ling hydrologic and
geologic information. These plans shall identify
monitoring site locations. quantity and quality
naramelers. sampling [requency. and describe how
the data will be used to determine the impact of the
operation on the hydrologic balance both on the
permil arca and adjacent arcas. Monitoring sites
shall be located in the surlace water bodies such as
strcams. lakes. and impoundments that are
potentially impacted or into which water will be
discharged at both upstream and downstream
locations [rom the discharge. Monitoring
parameters shall include but are rot limited 10 total




dissolved solids or specilic conduclance corrected at
25°C, total suspended solids, {low measurements,
pH. acidity. alkalinitv. total iron and total
mangancse. The sclection of these paramelers must
be based on current and approved postmining land
uses and all hvdrologic balance proteclion
objectives.

3.22.h. Each application for a permit shall
contain a ground water monitoring plan for all
significant groundwater resources provided that
moenitoring shall not be required if the applicant can
demonstrate that the aquifer is nol onc which
significantly cnsures the hydrologic balance within
the cumulative impacl arca as provided in
subdivision [4.7.¢c of this rule. The decision of need
will be based on the PHC determination and base
line hydrologic and geologic information gathered
both on and off the mine site. These plans shall
identify monitoring  sitc  locations  (latitude.
longitude. and ground level clevations). quantity and
quality paramcters to be monitored. sampling
frequency and duration. and describe how the dala
will be used to determinc the impact of the operation
on the hydrologic balance both on and off the mine
site. Monitoring paramelers shall include. but are
not limited to. total dissolved solids or specific
conductance corrected at 23°C. pH. acidity.
alkalinity, total iron, total mangancsc. and walcer
levels or discharge rates. The sclection of these
paramcters must be based on current and approved
postmining land uses and all hydrologic balance
protection objectives.

3.22.4. If the PHC indicates that adverse
impact may occur (o the hvdrologic balance or that
acid forming or toxic forming matcrial is present
that may result in comaminalion of surface or
groundwater supplics. then additional information
supplemental to that required in subdivisions 3.22.b
and 3.22.c. of this subsection shall be provided to
cvaluate such probable hydrologic consequences and
to plan remedial and reclamation aclivitics.

3.23. Geology, Each application (or a permit
shall contain the following geologic and related

mformation:

3.23.a. Geologic cross scclions. maps or
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plans of the proposed permit area and adjacent
arcas, prepared by or under the direction of and
certified by a person approved by the Director,
When required by the Dircctor. test borings or core
samplings shall be analvzed to determine the
following information:

3.23.a.l. The locations (latitude and
longitude) and elcvations of all bore holes:

3.23.a.2. The nature and depth of the
various strata or overburden including geologic
formation names and/or geologic members:

3.23.a3. The clevation location of
subsuriace waler. il encountered. and its quality;

3.23.a4. The nature and thickness of
any coal or rider seams above the scam 1o be mined;

The natwre of the stratum
immediately beneath the coal seam to be mined:;

3.23.2.5,

3.23.a.6. All mineral crop lines and the
strike and dip of the coal 16 be mined. within the
arca ol fand to be affected:

3.23.a.7. Exisling or previous surface
mining limits: and

3.23.a.8. The location and extent of
known workings of any underground mines,
including mine openings to the surface.

3.23.b. Information concerning the areal
and structural geology of both the proposed permit
and adjacent arcas. down to the decper ol either the
stratum immediately below the lowest coal seam to
be mined or any aquiler which may be adversely
impacted below the lowest coal seam to be mined.
Arcal geology may include information such as
mappcd outcrop locations shownona 7 1/2 minute
United State  Geological Survey (U.S.G.S)
topographic map. acrial photographs. and published
geologic reports for the arca of concern. Structural
geology may include mapped lincament traces from
acrial photography or topographic maps and any
published structural geologic reports for the area of
concern:
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3.23.c. Arcal and verlical distribution of
aquifers with seasonal difTerences in head and the
name(s) of the stratum {or strata) in which the water
is found;

3.23.d. Location and depth of all oil and
gas wells within the proposed permit arca for both
surface and underground mines:

3.23.e. Forunderground mining operations.
indicate whether or not there will be a gravity
discharge: and

3231 A statement of the result of test
borings or corc samples from the permit and
adjacent arcas including:

3.23.£1. The results of test borings
including the lithologic logs of the drill holes
displaving the physical propertics and thickness of
each stratum encountcred which the applicant has
made at the arca o be covered by the permil. or
other equivalent information and data in a form
satisfactory to the Director including the structural
gcology, thickness of the coal seam to be mined.
location of subsurface water. if encountered. and an
analvsis of the chemical and physieal propertics.
including but not limited to the sullur content of any
coal scam. the chemical analysis of potentially acid
or toxic-forming sections ol the overburden. and the
chemical analysis of the stratum Iving immediately
underncath the coal 1o be mined: Provided. that
information which pertains only to the analvsis of
the chemical and physical propertics of the coal.
except information regarding such mineral or
elemental contents which are potentially toxic in the
environment. shall be kept confidential and not a
matter of public record:

3.23.£2. Premining  overburden
sampling and analysis or previous cxperience and
correlation data. shall be made a part ol cach permil
application for all acid-producing scams.
Overburden sampling and analysis is lo be
performed in accordance with standard procedures
set forth in Environmental Prolcction Agency
Manual No. 600/2-78-054 (Ficld and Laboratory
Methods Applicable to Overburdens and Mincsoils)
or other methods approved by the Dircctor:

3.23.F3. For standard room and pillar
mining operations. the thickness and engineering
properties of clays or soft rock such as clay shale, if
any. m the stratum immediately above and below
cach coal seam to be mined;

3.23.f4. Cross scetional or areal maps
itlustrating faults, crop lines. dip/strike, synclines,
anticlines and other known geologic structural
{catures which have a bearing on the extraction of
the coal and/or the hyvdrologic regime. The maps
shall be accompanicd by a detailed deseription of
the illustrated data including a brief description of
the degree of fracturing and weathering noted during
the exploration drilling if it is believed to have a
potential influence on the extraction of the coal
and/or the hydrologic regime;

32305, An explanation of the
anticipated polential impacts of the proposed mining
operation on the hydrology and geology of the area
and

323.L6. Anapplicant may be granted
awaiver [or the requirements of paragraphs 3.23.f.1
and 3.23.f.3 of this subdivision only after the
Director [inds in writing that the collection and
analysis of such dala is unnecessary because other
equivalent information exists and is available to the
Director: provided. that in arcas where mining
history has shown acid production 1o be a
posstbility, ar in acid producing seams in arcas with
no prior mining history, site specific overburden
sampling and analvsis data shali be required.

3.24. Protection of Adjacent Operations.
Surface mining activitics shall be designed to
protect disturbed surface arcas. including spoil
disposal sites. so as not to endanger any present of
future operations of either surface or underground
mining aclivitics.

3.25. Transfer. Assignment or Sale of Permit
Rights and Obtaining Approval: Sale. Conveyance
or Assumption of Control or Ownership of an
Opcration.

3.25.a. The Dircctor may grant wrilten
approval of the transfer, assignment or sale of a




permit under the following terms and conditions:

3.25.a.l1. The applicant  shall
affirmativelv demonstrate to the Dircctor that a
bond in the full amount of that required for the
permit will be kept in full force and efTect before,
during, and after the trans(er, assignmenl. or sale.

3.25.2.2. The application lor transfer.,
assignment, or sale. shall set forth on f{orms
prescribed by the Director. the information required
in paragraphs 1. through 6.. subsection a.. section 9
and paragraph 9. subscction a. of scetion 9,
subsections d. and f. of scction 9 paragraph 10..
subsection a. of section 10: and paragraph 3.
subsection b. of scclion 18 of the Act and
subdivisions 3.1.a. 3.1.b. 3.1.c. 3.0 3,10, 3 1.
and 3.1.k of this rule.

3.23.a.3. The applicant for transfer.

38CSR2

assignment or sale of a permit shall. upon filing ol

the application with the Director. give notice ol the
filing in a newspaper of general circulation in the
locality of the operation. The notice shall be in the
form of a legal advertisement containing
information as set forth on forms provided by the
Director. the name and address of the original
permitice and the permit number and shall provide
for a thirty (30) day comment period. Amv person
whose interests arc or may be adversely alTected.
may submit written comments Lo the Director within
thirty (30) days of the date of publication.

3.25.a.4. Approval of the application
for transfer, assignment. or sale of a permit mayv be
granted upon a written {inding by the Director that
the applicant 1s cligible to receive a permit in
accordance with subdivisions 3.32.b. 3.32.¢ and
paragraph 3.32.d.7 of this rule. has submilted a
performance bond or other guarantee or will be
covered by the bond of the original permitice. and
will conduct mining opcrations in accordance with
the purposes and intent of the Act. these rules, and
the terms and conditions of the permit.  Such
findings will be based on information sct forth in the
application for transfer. assignment. or salc and anv
other information made available to the Dircctor.
Such approval may be granted in advance of the
closc of the public conmument peried Provided: That
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where information is made available to the Director
as a result of public comment that would preclude
approval. such approval shall be immediately
withdrawn.

3.25.2.3. The Dircctor shall notify the
permittec. the successor. all commentors, and the
Charleston ficld office of the Office of Surface
Mining Reclamation and Enforcement of his
findings.

3.25.4.6. The successor shall
immediately notify the Director upon consummation
of the transfer. assignment. or sale.

3.25.a7. Each application for a
transler. assignment or sale of a permit shall contain
a sworn stalement as follows: "The information
contaitied in this application is irue and correct to
the best of my knowledge and belief"  Such
staterment shall be signed by an accountable official
of the applicant and shall be notarized.

3.25.b. Any person who. through whatever
mcans. assumes ownership or conirol directly or
indircetly of a surface mining and reclamation
operation shall become responsible for  the
correction ol all outstanding unabated violations,
The payment of all delinquent civil penalties and
unpaid reclamation [ees for the operation remain the
responsibility of the prior permittce. unless it is
determined by the Director pursuant to subsection
2.84 of this rule that the person assuming control
owned or controlled the operation at the time such
penaities or [ees were incurred.

3.25.c. A permiilee who wisles to assign
the mining operation through an agreement,
contracl. job contract. cic.. to another person. but
retain the permit must:

3.25.c.1. request prior writtcn approval
of such assignment on forms prescribed by the
Director. Under this arrangement the permittee
remains subject to all provisions of the Act, these
rules. and the terms and conditions of the permit;

3.25.c.2,  Advertise the application
pursuant to paragraph 3.25.a..3 ol Lhis subsection;
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and

3.25.¢.3. Provide. with respect (o the
assignec, the ownership and control information
required by subdivisions 3.1.2. 3. 1.b. 3.1.¢c. 3.1.d.
3.1.4, 3.1 and 3.1.k of this rule,

3.25.d. Each assignee who will function as
an operator pursuanl to the provisions of
subdivision 3.25.c ol this subscction. shall be
subject to the ecligibilitvy requirements  of
subdivisions 3.32.c and 3.32.d of this rule.

3.253.e. The sale or other convevanee of a
surface coal mining and reclamation operation
which has outstanding violation(s). owtstanding civil
penaltics. or reclamation fees. or the sale or other
conveyvance of any intercst in anmy entily wilh
outstanding violalions, penaltics. or fees. or the salke
or conveyance of an entity which owns or controls
an entitv. or is owned or controlled by an enlity
which owns or controls a surfnce coal mining and
reclamation operation with an outstanding vielation.
penalties or fees shall not i any way alfect the
application of the permil block sanction set forth in
this rule.

~

3.26. Ownership and Contrel Changes.

3.26.a.  All changes mcluding name
changes, replacements and additions to the
ownership and control dala rclating Lo a permitlee or
assignee who will function as an operator pursuant
to the provisions ol subdivision 3.25.¢ of s
subsection shall be reported to the Director. In the
case of immediate owners and controllers al the
permittee or the operator and/or name change. the
change must be reported within thirty (30} days of
the change. In all other cases, the change must be
reported within one hundred twenty (120) davs of
the change. The Director will approve the
appropriate permit modifications in the lollowing
situations:

3.26.a.1. If the notification is made
within the preseribed periods:

3.26.a.2. The notilication is made on
forms prescribed for this purposc:
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3.26.2.3. Thechange is not a Transfer,
Assignment. or Sale of Rights as defined in
subscction 2. 128 of this rule:

3.26.a.4. The information required by
subdivisions 3.1.c. 3.E.d. 3.1.i. 3.1 j, and 3.1k of
this rule is supplied relating to all newly identified
owners and controllers:

3.26.a.5. Any newly-identified owner
or controller is not prohibited from being issued a
surface coal mining and reclamation permit. In the
event that a newlv-identified owner or controller is
prohibited from being issued a surface coal mining
and reclamation  permil. the Director shall,
notwithstanding the fact that the person became an
owner or controller subsequent 1o the issuance of
any alTected permit. declare all aflected permits to
be improvidently issued and lake action pursuant to

subdivisions 3.34.c. 3.34.d. and 3.34.e of this
section: and

3.26.a.6. [nthe cvent that a permittee
or operator has incurred no changes in its ownership
and control information and therefore has not been
obligated to filec a report within any consccutive
twelve-month peried. thal permiltee or operator is
required to notifyv the Dircctor in wriling that no
changes to the infonnation required by subdivisions
3.1.b. 3.1e. 3.1.d. and 3.1.1 of this scetion have
occurred.

3.26.b. The applicant has the burden of
proving that anv change in ownership or control is
not a Transfer. Assignment. or Sale of Rights as
delined in subscction 2.128 of these rules.

3.26.c. The change may require public
notice.

3.27. Permil Renewals and Permit Extensions.

All active surface mining operations shall
be subject to the rencwal requircments and
provisions for issuance of a renewal discussed in
seetion 19 of the Act: Provided. That the Director
shall waive the requirements for rencwal if the
permitice certifics in wriling that all coal extraction
is completed. that all back(illing and regrading will




be completed and reclamation activitics arc ongoing.

Those operations which have been granted
inactive status in accordance with subscclion 14.11
of this rule shall also be subjeet to the rencwal
requirements of section 19 of the Act.

Applications for renewal shall be filed on forms
provided by the Dircctor and shall contain at a
minimum the following information:

3.27.a.1. The name and address of the
permittee, location of the permit arca including the
county, the magisterial district. the nearest post
office and the perniit number:

3.27.2.2. A statement that the terms
and conditions of the preplan are being satisfactorily
met;

3.27.a3. A statement that the
operation 1s in compliance with the applicabie
environmental protection standards ol the Act and
this rule;

3.27.a4. A stalcment that the bond
and insurance policy for the operation will continue
in cfTect:

3.27.a5. A progress map of an
approved size and scale as the proposal maps for all
operations except those operations which have
obtained a bond releasc or thosc operations with no
disturbance and which have nol started into
opcration:

3.27.a.6. Each application for a permit
renewal shall contain a sworn statement as lollows:
"The information contained in this application is
true and correct to the best of my knowledge and
belief.”  Such statement shall be signed by an
accountable official of the applicant and shall be
notarized: and

3.27.a.7. A copy of the proposed
newspaper advertiscment  in accordance  with
subscction {a) section 20 of the Act and subscction
3.2 of this rule.
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3.27.b. Each application for renewal of a
permit shall be administratively complete prior to
public notice.  The Dircctor shall notify the
appropriate agencies of the application for renewal
as required in subsection (a) of scction 20 of the
Acl.

3.27.c. Any person having an intercst
which is or may be adversely affected by the
decision on the application. or an officer or a head
of a Federal, State. or local governmenl agency, may
request in writing that the Director hold an informal
conference on the application for a permit renewal.

3.27.c.]. The request shall:

3.27.c.l.A. Briefly summarize the
issues to be raised by the requestor at the
conierence:

3.27.¢.1.B. Statc whether the
requestor desires Lo have the conference conducted
in the locality of the proposed operation: and

3.27.¢c.1.C. Be filed with the
Dircetor no later than thirty {30) days after the last
publication of the newspaper advertisement required
under paragraph 3.27.a.7. of this subdivision,

27.¢.2.  Except as provided in
paragraph 3.27.¢.3 of tlis subsection. if any
informal conlerence is requested the Director shall
hold an informal confercnce within a reasonable
time following the receipt of the request. The
informal conlerence shall be conducied as follows:

L2

3.27.¢c.2.A. Hrequested. it shall be
held in the locality of the proposed surface mining
and reclamation operation.

3.27.c.2.B. The date. time, and
location of the informal conlerence shall be sent to
the applicant and other parties to the conference and
advertised by the Dircctor in a newspaper of general
circulation in the locality of the proposed surface
mining and reclamation opcration at least two (2)
weeks belore the scheduked conference.
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3.27.c2.C. If requested in writing
by a conference requestor at a reasonable time
before the conference. the Dircclor may arrange with
the applicant to grant partics to the confcrence
access to the proposcd permit area and. 1o the extent
that the applicant has the right to grant access to it.
to the adjacent arca prior to the established datc of
the conference for the purposc of gathering
information relevant to the conference.

3.27.c.2.D. The conference shall
be conducted by the Dircctor, who may aceept oral
or written statemecnis and any other relevant
information from any parly 1o the conference. An
eleetronic or stenographic record shall be made ol
the conference, unless waived by all the parties. The
record shall be maintained and shall be accessible Lo
the partics of the conference until [inal release ol the
applicant's bond or other cquivalent guarantec.

3.27.c.3. I all partics requesting ihe
informal conference withdraw their request before

the conference is held. the informal conference may

be canceled.

3.27.d. A time extension of sixty (60} days
may be granted by the Director for permit rencwal
which has been submitted but is logistically
impractical Lo process before the expiration dale,

3.27.c. Extensions ol time for a permit as
provided in subsection 3, section § ol the Act shall
be specifically set forth in a written approval and
made part of the permit. Such extension shall be
made public by the Director.

3.27.f Extensions of the initial permit term
in excess of five (3) years as provided in subsection
{1) of scction 8§ of the Act may be granted upon
writlen request by the applicant. Such request shall
bc accompanicd by a writicn verification.  Any
permit extension which is approved under this
subdivision shail be reviewed by the Director at its
mid-term or every five (3) vears. whichever is more
{requent.

3.28. Permit Revisions.

3.28.a. Each request for a permil revision

will be submitted on forms prescribed by the
Dircctor which shall be signed by the accountable
official of the applicant and shall be notarized.

3.28.b. Each application for a permit
revision shall be subject to review and approval by
the Director. Each application shall be reviewed by
the Dircclor to determine if an updated probable
hvdrologic  consequenccs  determination  or

- cumulative -hydrologic impact assessment is

required. The Director shall make a determination,
on the basis of information provided in the permit
revision application. whether or not the revision is
of a significant or non-significant naturc. The
following eriteria shall provide guidance for making
such a deternunation.

3.28.5. 1. Where the permit revision
conslitules a signilicant departure from the terms
and conditions of the existing permit which may
result in a significant impact in any of the following
arcas. it shall be deemed to be a significant revision
and be subject to the public notice requirements of
subdivisions 3.2.a and 3.2.b of this rule:

3.28.b.1.A. The health. safety, or
welfare of the public:

3.28b.1.B. The Thydrologic
balance in the area of operation:

3.28.b.1.C. The posimining land

3.28.b.1.D. Areas prohibited from
mining pursuant to the provisions of subsection (d}
section 22 of the Act: and

3.28.b.1.E. An individual's legal
right to reccive notice. as prescribed by the
provisions of this rule.

3.28.b.2. Where the permit revision
constitutes only an insignificant departure from the
terms and conditions of the approved permit. it shall
be deemed to be a non-significant revision requiring
no public notice.

3.28.c. The Dircctor may require
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reasonable revistons to surface mining permits or
prospecting approvals where such revisions are
neeessary to assure compliance with the Act and this
rule; provided. that the Director shall notily- the
permittee that such revisions are necessary and shall
provide a reasonable time for compliance.

3.29. Incidental Boundary Revisions (IBRs).

3.29.a. Incidental Boundary Revisions
(IBRs) shall be limited to minor shilts or cxicnsions
of the permit boundary into non-coal arcas or arcas
where any coal extraction is incidental (o or of only
secondary consideration to the intended purposc ol
the TBR or where it has been demonstrated to the
satisfaction of the Dircctor that limited coal removal
on arcas immediately adjacent to the existing permit
is the only practical aliernative 1o recovery of
unanticipated reserves or neccssary o enbiance
reclamation efforts or environmental protection.
IBRs shall also include the deletion of bonded
acreage which is overbonded by anolher vald
permit and for which [ull lLiahility is assumed in
writing by the suceessive permitice.  Incidental
Boundary Revistons shall not be granted for any
prospecting operations, or 1o abate a vielation where
encroachment beyond the permit boundary is
involved, unless an equal amount of acreage coverced
under the IBR for encroachment is deleted (rom the
permitted arca and transierred to the encroachment
area,

3.29b. General. Applications lor IBRs
shall be as follows:

3.29b.1. The application shall be fifed
on forms provided by the Direclor.

3.29.b.2. For purposes of surface
mining opcrations. the maximum total acreage 1o be
permitted under one or more IBR(s) shall not exceed
fwenty (20) percent of the original permitted acreage
or a maximum of {ifiy (50} acres. whichever is less.
throughout the lile of the permit. Acrcage limitation
for IBR(s) on underground mining operations shall
be limited to one hundred [0y (150) pereent of the
original permitted acrcage or a maximum of [Ty
(50) acres, whichever is less. throughout the lile of
the permit: Provided. That the Dircctor may grant a
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waiver specifving larger acre limits  where the
applicant demonstrates that the nature and
complexity of the operation clearly requires more
than (ifty (50) acres for additional facilities to
melude but not be limiled to site development, air
shafls. [an ways. vent holes. roads. staging areas,
gtc.

3.29b.3. The application shall be
accompanied by adequate bond.

3.29.b.4. The application shall be
accompanied by a map showing the arcas covered
by the IBR,

3.290b.5. The application shall be
accompanicd by a reclamation plan for the arca of
the IBR which s consistent with the existing
reclamation plan.

3.29.b.6. The application shall be
subject Lo review and approval by the Director.

3.29.c. AniBR may not be implemented by
any operator until written approval of the Director
has been granted.

3.29.d.  The Dircetor shall make the
following [indings prior to approval of an IBR:

3.29.d.1. The [BR does not constitute
a change in the postmining land use.

3.29.d.2. The IBR will onlv involve
lands or which the approved PHC is applicable.

3.29.d.3. The IBR does notl constitute
a change in the method of mining.

3.29.d4. The IBR will not result in
adverse environmental impacts of a larger scope or
different nature {rom those described in the
approved permit.

3.29d.3. IBR will facilitate the orderly
and continuous conduct of mining and reclamation
operations.

3.29.d.6. Except for underground
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operations, an area permitied under an 1BR must be
contiguous to the original permitied arca.

3.29.e. Upon review of an application for
an Incidental Boundary Revision. the Dircctor may
require an advertisement to be published which
provides for a ten (10) day public comment period.
The advertisement shall contain such information as
set (orth on a form presceribed by the Direclor.

3.30. Variance.

3.30.a. Approximate Original Contour. All
permiits approved with variances [rom approximalte
original contour shall be reviewed by the Dircelor
two and one-hall {2 %) vears afler issuance 1o
determine whether or not the operation is proceeding
in accordance with the terms of the variance.

3.30.b.  Contemporancous Reclamation.
The Director may grant a request for variance [rom
contemporancous reclamation in accordance with
paragraph (16). subscction (b). scction 13 of the
Act, if such request is made a part of the surface
mining permit application or a subsequent revision
to a permil. and if the area reserved for the
underground mining operation is permitted under a
separate permit. [ the underground mining

operation is not activaled within three (3) vears of

the date of issuance of the permut. the permit shall
terminate. unless extended as provided for in
subsection (3). scction 8§ of the Acl.  Upon
termination of the permit. the mine site shall be
reclaimed in accordance with the Act. this rule. and
the reclamation plan approved in the permit,

3.30.c. Any person desiring a variance
under subdivision 3.30.b of this subsection shall filc
with the Director complete applications for both the
surface mining activitics and underground mining
activitics which arc 10 be combined.  The
reclamation and operation plans for these permits
shall contain appropriate narratives. maps. and
plans which:

3.30.c.l.  Show why the proposed
underground mining activities are nceessan or
desirable to assure maximuri practical recoveny off
the coal;
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- 3.30.c.2. Show how multiple future
disturbances of surface lands or waters will be
avoided:

3.30.c.3. Identifs the specific surface
arcas for which a variance is sought and the sections
of the Act or this rule from which a variance is being
sought.

3.30.c.4: Show how the aclivities will
comply with subsections 3.24 and 14,13 of this rule;

3.30.c.5.  Show why the variance
sought is nceessary for the implementation of the
proposed underground mining aclivitics:

3.30.c.6. Provide an assessment of the
adverse environmental consequences and damages,
il ans. that will result if the reclamation of surface
mining activities is delayved: and

3.30.c.7. Show how offsile storage of
spoil will be conducted to comply with the
requirements of the Act and subsection 14.14 of this
rule,

3.30.d. [Issuance of Permit. A permit
incorporating a variance granted under subdivision
3.30.b. of this subsection may be issued by the
Direelor iCil is first determined. in writing. upon the
basis of a complicte application {iled in accordance
with this subsection. that:

3.30.d.1. The applicant has presented,
as part of the pernut application. specific, feasible
plans for the proposed underground mining
activities:

3.30.d.2. The proposcd underground
mining aclivitics arc neeessany or desirable to assure
maximum  practical recovery of the mineral
resources  and  will  avoid multiple  future
disturbances of surface land or waters:

3.30.d.3. The applicant  has
satisfactorily demonsirated that the applications for
the surfacc mining activitics and underground
mining activitics conlorm Lo the requirements of the
Act and this rule and that all other permits necessary




for the underground mining activities have been
issued by the appropriaic authority:

3.30.d.4. The surface arca of surface
mining activitics proposed for the varianee has been
shown by the applicant 1o be nccessary [or
implementing the proposed underground mining
activitics:

3.30.d.5. No substantial adverse
environmental damage. cither onsite or offsite. will
result from the delay in completion of reclamation:

3.30.d.6. The operations will. insofar
as a variance is authorived. be conducied in
compliance with the requirements of subscclions
3.24 and 14.13 of this rule:

3.30.d.7. Provisions lor ofTsile storage
of spoil will comply with the requirements of the
Act and subsection I4. 14 of this rule:

3.30.d.8. Liability under the
performance bond required 1o be filed by the
applicant will be for the duration of the underground
mining activities and until all requirements of the
Act and this rulc have been complicd with:

3.30.d.9. The permit lor the surface
mining activitics contains speeific conditions:

3.30.d.9.A. Delineating  the
particular surface arcas for which a variance is
authorized:

3.30.d.9.B. Identifiing  the
applicable provisions of the Act and this rule: and

3.30.d.9.C. Providing a delaited
schedule for compliance with the provisions of this
subsection.

3.30c. Variances  granted  under
subdivision 3.30.b of this subsection shall be
reviewed by the Dircctor no later than three (3)
years from the dates of issuance ol the permit and
any permit rencwals.

-

3.31. Federal. State, Countr. Municipal. or
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Other Local Government-Financed Highway or
Other Construction Excmption.

3.3l.a. To qualify as a Federal, State,
Counly, Municipal or other local government-
financed highway or other construction project, the
construction must be funded filty percent (50%) or
more by the relevant government agency and once
the exemption is granied. the person doing the
construction must have on sile available for
inspection. the following:

3.31.a. . Descriptions of the project to
include. but not be limited to. the exact location of
the limits of all of the arca to be affected by the
construction: and

33122 Authorization [rom the
agency or agencies providing the funding and, if
different. the agency or agencics responsible for the
construction. giving permission to proceed and the
amount of [unding provided as a percent of the total
project cost. :

3.31.b. The extraction of coal shall be
limited to arcas within the highway right-ol-way or
within the boundarics of the arca dircetly affected by
other construction activities.

3.32. Findings - Permit [ssuance.

3.32.a. The Dircctor shall review an
application for a permit. a permit revisicn, or a
permit renewal, written comments and objections
submitted relative to the application, records of any
informal conference or hearing held relative to the
application. and issuc a written decision either
granting. requiring modification of. or denying the
application. If an informal conference is held, the
decision shall be made within thirty (30) days of the
closc ol the conference. unless a later time is
necessary 1o provide an opportunity for an appeal.
The applicant for a permit or revision of a permit
shall have the burden of establishing that his
application is in compliance with all the
requirements of the Act and this rule.

3.32.b. Bascd on the information provided
by applicants for surface mining permils pursuant to
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subdivisions 3.1.a. 3.1.b. 3. Lc. 3.1.d. 3,11 3.1,
and 3.1.k of this rulc and any other rcasonably
available information. the Director will compile and
maintain an accurate and up-to-date computerized
listing of all persons who own or control surface
mining operations with outstanding unabated
cessation  orders.  delinquent  civil  penaltics.
delinquent reclamation lces. and bond lorfeitures of
record in the State since May 3. 1978. The listing
will include, to the extent rcasonably possible. all
owners and controllers of the violator(s). described
in subdivision 3.1.c of this rule. The Dircctor will
make reasonable efforts to determine the owners and
controllers of the permittee. the operator i difTerent
from the permiitce, and the lessor or mineral owner.
where a contract muning sifuation cxisls.  The
procedures and listings described in this subsection
do not apply to notices ol violations and are subject
to rights of rebuttable presumption. The Dircclor is
not obligated to usc this information to conducl a
systematic review of all existing permits {or the
purposc of identifving and subsequently suspending
those. if anyv. which may have been inprovidently
1ssucd.

The Director will svstematically prioritize the
data collection and data compilation elTort required
by this paragraph on the ownership and control ol
violators in the following order: bond [orleitures.
outstanding unabated cessation orders. delinquent
civil penaltics, and delinquent reclamation [ces.

To accomplish this objective, the Director will
utilize the data in the Federal Applicant Violator
System, the Surface Mining Information System, the
Mine Safety and Health Administration R.31 Data
Base, and the Energy Information Administration
Data Base together with such other inlormation as
may be readily available. In addition. the Director
will make reasonable efforts to identily and include
the Mine Safety and Health Administration
identification number lor siles on {he violation
listing,

The Dircetor will, using the computerized data
bases, review prior to permil Ssuance  all
applications received after the eflective date of this
rule and make all reasonable clforts to deicrmine at
a mimimum in cach casc whether oulstanding
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violations {except for notices of violations),
unabated cessation orders. delinquent civil penalties,
and/or bond forlcitures exist on the part of the
appticant. the owners or controllers of the operator,
and the lessor and entities controlled by the lessor,
(if the lessor relains rights to the coal after
extraction) and. if so. withhold approval of the

application until all violations are abated or

otherwise resolved in accordance .with the

requirements of the Act and this rule.

Where the information in the subject data bases
15 ncomplete and where the information s not
available or has not been made available to the
Director prior to issuance of the permit. the Director
shall not be held in violation of any of the
requirements of the Act and this rule. However,
where it is later determined that permits were
improvidently issucd as a result of inadequate
information in the subject data bases or other
sowrees avatlable at the time the permil is issued, the
Director shall tnitiate the procedures set forth in
subscction 3.34 of this section.

3.32.c. Bascd on rcasonably available
infonmation conceming Federal and State failure-to-
abate cessation orders. unabated Federal and State
imminent harm cessation orders. delinquent civil
penalties. bond forfeitures where violations upon
which the forfeitures were based have not been
correcled. delinquent abandoned nune reclamation
[ecs. and unabated vielations of Federal and State
laws. rules and regutations perlaining 1o air or water
cnvironmental protection incurred in connection
with anv surface mining operation. the Director shall
nol issuc the permit iff any surface mining and
reclamation operations owned or controlled by-etther
the applicant erbyanypersonrwhoownsorcontrots
theappitcant or any partngr or principal shareholder,
members, and/or principals of the applicant, to a
fevel in the organization structure in which no entity
meets the definition of applicant as defined in the

Actis currently in violation of the Act or any other
law. rule or regulation referred to in this paragraph.
[n the abscnee of a [ailure-to-abale cessation order,
the Dircctor may presume that a notice of violation
has been or is being corrected to the satisfaction of
the agency with jurisdiction over the violation,
except where evidence to the contrary is set forth in
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the permit application, or where the notice of
violation is issued for nonpayment of abandoned
mine reclamation fees or civil penalties. 1f a current
violation exists, the Director shall require the
applicant. or-person wherowns-orcontrols guned or

controfled bv the applicant, or amy pariner gor
principal shareholder. members, and/or principals of
the applicant. to_ g level in the orsanization strireture
in which no_entitv meets the definition of applicant

as defincd_in the Act belore the issuance of the
permit. to cither:

3.32.¢c.1. Submit proof that the current
violation has been or is in the process of being
corrccted to the satisfaction of the agency that has
jurisdiction over the violation: or

3.32.c.2. Establish that the applicant or
any person owned or controlled by either the
applicant er-amy-person-whoowmsor-cemntrobs-te
appheant or any partner or principal sharcholder of
the applicant. has filed and is presently pursuing. in
goed faith, a direct administrative or judictal appeal
to contest the validity of the current violation. If the
initial judicial review authority cither denics a stay
applicd for in the appeal or aflfirms the vielation.
then the applicant shall within thirty (30} days
submit the proof required under paragraph 3.32.¢.1
of this subdivision.

3.32.¢.3. Any permit that is issucd on
the basis of proof submitted under paragraph
3.32.c.1. of this subdivision that a violation is in the
process of being corrected. or pending the ouicome
of an appeat described in paragraph 3.32.¢.2 of this
subdivision, shall be conditionally issued.

3.32.c4. If the Director makes a

finding that the applicant. sramrpersotwhoow s
orcontrotstheappheant or any partner or pringipal
sharcholder._members, and/or principals ol the
applicant, to a level in the organization structure in
which no entitv mecis the definition ol applicant as
defined in the Act. or the operator specified in the

application, controls or has controlled surface coal
mining and reclamation operations with 2
demeonstrated pattern of willful violations ol Lhe Act
and this rule of such naturc and duration and with
such resulting irrcparable damage to  the

environment as to indicate an intent not to comply
with the Act. or this nule. the permit shall not be
granted. Before such a finding becomes final, the
applicant or operator shall be afforded an
opportunity for an adjudicatory hearing.

3.32d. No permit application or
application for a significant revision of a permit
shall be approved unless the application
affirmatively demonstrates and the Director finds, in
writing. on the basis of information set forth in the
application or from information otherwise available
that is documented in the approval. the following:

3.32.d.1. The application is complete
and accurate and the applicant has complied with all
requirements of the Act and this rulc.

3.32.4.2, The applicant  has
demonstrated thal reclamation as required by the
Act and this rule can be accomplished under the
reclamation plan contained in the permit application.

3.32.d.3. The proposed permit arca is:

3.32.d3.A. Not within an area
under study or administrative proceedings under a
petition [iled. to have an area designated as
unsuitable lor surface coal mining operations. unless
the applicant demonstrates that belore January 4,
1977, he had made substantial lcgal and financial
commilments in relation to the operation covered by
the permit application: or

3.32.d4.3.B. Not within an area
designated as unsuitable for mining and subject to
the prohibitions or limitations of subsection (d),
scction 22. of the Acl.

3.32.d.4. Wherc the private mineral
cstate to be mined has been severed from the private
surface cstate. an applicant shall also submit:

3.32.d4.A. A copy of the written
consent of the surface owner for the extraction of
coal by surface mining methods:

3.3244.B. A copy of the
convevanee that expressly grants or reserves the
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right to extract coal by surface mining methods: or

3.32.d4.C. Ifthe conveyvance docs
not expressly grant the right to extract the coal by
surface mining methods. documentation that under
State law, the applicant has the legal authority to
extract the coal by thosc methods.

3.32.d.5. The Director has made an
assessment of the probable cumulative impacts of
all anticipated coal mining on the hydrologic balance
in the cumulative impact arca and has determined
that the proposed operation has been designed to
prevent material damage to the hydrologic balance
outside the penmit area,

3.32.d.0. The applicant  has
demonstrated that any existing structure will comply
with subscction 3.8 and scction 14 ol this rule.

3.32.d.7. The applicant has paid all
reclamation fees from previous and existing
opcerations.

3.32.d.8. The applicant has satislied
the applicable requircments for experimental
practices, stecp slope mining. mountainiop removal
mining, varanccs [rom approximate original
contour, variances {or delay in contemporancous
reclamation, prime farmland. auger mining. in situ
processing, and coal preparation plants not located
within the permit area of a mine. when such are
proposed in the application.

33249  The applicant has. if
applicable, satis{ted the requirements lor approval
of a long-term intensive agricultural postmining
land use.

3.32.d.10. The operation would not
alfect the continued cxistence ol endangered or
threatened species or result in destruction or adverse
modification of their critical habitats, as determined
under the Endangered Speeics Act of 1973 (16
U.S.C. 1531 et seq.).

3.32.d.11. The Dircctor has taken inlo
account the efTect ol the proposed permitting aclion
on properties listed on and cligible lor listing on the

National Register of Historic Places. This finding
may be supported in part by inclusion of appropriate
permit conditions or changes in the operation plan
protecting historic resources, or a documented
decision that the Dircctor has determined that no
additional prolection measurcs arc Necessary.

3.32.d.12. For a proposcd remining
operation where the applicant intends to reclaim in
accordance with the requirements of subsection
+4+16  scction 24 of this rule. the sile of the
proposed operation is an area which was previously
mined would be eligible for expenditures under
scetion 4. Article, Chapter 22 of the Actandprior-te

-~

3.32.d.13. The applicant has provided
cvidence Lhat liability insurance in accordance with
subsection 1 1.1 of this rule is in effect.

3.32.¢c. If the application is approved, the
Dircctor shall require that the applicant file a
performariee bond as provided in Sections 11 and 12
of the Act and scetion t1 of this rule.

3.32. After an application is approved,
but before a surface mining permit is issued, the
Dircctor shall recensider his decision Lo approve the
application. based on the compliance review
required by subdivision 3.32.c of this subsection in
light of anv new inlormation submitted under
subdivision 3. L.n of this rule. Permit revisions and
permit renewals are not subject to the provisions of
this subdivision.

3.32.0. The prohibition of subdivision
332 csln!l not 'mnlv io a permit application_due to
any violation resulting {rom_an vunanticipated event
or condition at_a surface ming eljgible for remining
under permif held by the applicant.

3.33. Permit Conditions. Each permit issued
by the Dircctor shall be subject to the following
conditions:

3.33.a. The permitice shall conduct surlace
coal mining and reclamation operations only on
those lands that arc specifically designated as the
permit arca on the maps submitted with the
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application and authorized {or the term of the permit
and that arc subject to the bond or other cquivalent
guarantce in cffect pursuant to section 11 and
section 12 of the Act and scction 11 of this rule.

3.33.b. The permitice shall conduct all
surface coal mining and reclamation operations only
as described in the approved application. except to
the extent that the Dircctor otherwise direets in the
penmit.

3.33.c. The permittec shall comply with the
terms and conditions of the permit. all applicable
performance standards of the Act. and this rule.

3.33.d. Withoul advance notice. delav. or
a search warrant. upon presentation of appropriale
credentials, the permitice shall allow the Direclor Lo:

3.33.d.1.  Have the right of entryv
provided for in subscction {a). scetion 15 of the Act:
and

3.33.d.2. Be accompanicd by privaie
persons for the purpose of conducting an inspection
in accordance with subscetion 18,2 of this rule when
the inspection is in response to an alleged violation
reported to the Dircctor by the private person.

3.33.e. The permitice shall take all possible
steps to minimize any adverse impact to the
environment or public health and safely resulting
from non-compliance with any term or condition of
the permit, including. but not limited 1o

3.33.e.l. Anv accelerated or additional
monitoring necessary to determine the nature and
extent of non-compliance and the resulls of the non-
compliance;

3.33.e.2. lmmediale implementation ol
measures necessary' Lo complyv: and

3.33.e.3. Waming, as soon as possible
alter learning of such non-compliance. any person
whose health and safety is in imminent danger duc
to the non-compliance.

-

3.33.. As applicable. the permittec shail
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comply with subscction 3.8 of this rule and all
applicable performance standards for compliance,
modilication. or abandonment of cxisting structures.

3.33.g.  The operator shall pay all
reclamation fees for coal produced under the permit
for sale. transfer or use.

3.33.h. Within thirty (30) davs after a
cessation order is issucd for operations conducted
under the permit. except where a stay of the
cessalion order is granted and remains in effect, the
permittee shall either submil to the Director the
following information. current to the date the
cessation order was issucd. or notify: the Director in
writing that there has been no change since the
immediately  preceding  submuttal  of  such
informatian:

3.33h.1. Any new mmformation needed
to correct or updale the information previously
submitied to the Dircctor by the permiltee under
subdivision 3. [.c ol thisrule: or

3.33.1.2. If nol previousty submiited,
the information required from a permit applicant by
subdivision 3. 1.c ol this nule.

3.33.i. The obligations established under
the permit. the Act. and this rule shall continue
regardless of whether the permiit has expired, or has
been terminated. suspended. or revoked. The bond
and liability insurance shall remain in effect
throughout the life of the permit. any renewal
thereol. and the Hability period necessary to ensure
completion of reclamation.

3.34. Improvidently issued permits: General
Procedures.

3.34.a. Where the Dircctor has reason to
belicve that an improvidentls issued surface coal
mining and reclamation permit exists, he shall
review the circumstances under which the permit
was issucd. I wsing the criteria set forth in
subdivision 3.34.b of this subscetion. the Director
[inds that the permit was improvidently issued, he
shall take action in accordance with subdivision
3.34.c of this subscction.




3.34.b.

A surfacc coal mining and
reclamation permit shall be determined to have been
improvidently issued i( under the violations review
criteria in subdivision 3.32.b of this subsection at
the time the permit was issucd:

3.34.b.1. The permit should not have
been issued because of an unabated violation or a
delinquent penalty or fee and the violation. penalty
or fee remains unabated or delinquent and is not the
subject of a good faith appeal. or an abatement plan
or payment schedule with which the permitice or
other person responsible is complying 1o the
satisfaction of the responsible agency:

3.34.b.2. The permit was issued on the
presumplion that a notice of violalion was in the
process of being corrected to the satisfaction of the
agency with jurisdiction over the violation. but a
cessation order subscquenthy was issucd:

3.34.b.3. The pernutice svastrkedto
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amy_pariner _or principal sharcholder members
and/or principals of the permittee to a level in the
oreanization structure in which no entity mects the
definition of permilfec as delined i the Aect
continues to be responsible flor the violation.
penalty. or fee: or

3.34.b.4. The permil should not have
been approved because thc pcrm]ttcc et

bom%wﬁrf&ﬁed—stﬂ-mﬁmﬁmﬁhrhﬂﬁﬁs
severedthe-permittee or_any pariner or pringipal
sharcholder members. and/or _procipals_of the
permittee to a level in the organizalion structure in
which no entity meets the definition ol permilice as
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defined in the Act_continues 1o be responsible for
the permit revocation or bond forfesture.

3.34.¢c. When the Director finds, under
subdivision 3.34.b of this subsection. that because
of an unabated violation or a delinquent penalty or
fcc, permit revocation or a bond forfeiture, a permit
was improvidently issued. he shall take one or more
ol the lollowing remedial measures:

3.34.c.1. [mplement, with the

cooperation of the responsible agency, the permittee
TR )

ageney; persons owned or controlled by the
permittee_or anv partner or principal shareholder
members, andfor principals of the permitigs to a
level in the oreanization structure in which no entity
mects the definition ol permitice as defined i the
Act. a plan for abatement of the violation or a
schedule for payvment of the penalty or fee:

3.34.c.2. Impose on thc permit a

condmon rcqu:rmu t-l'rrt—rn—z-rc"rscrﬁb'it'ptrrod-o’f
ﬂwvm%momhpﬁr&m-pcnﬁh—orﬁ:: abatement of

the violation or pavment of the penalty or fee within
a reasonable time:

3.34.¢.3, Suspend the permit until the
viplation is abated or the penalty or fee is paid: or

334.¢c4d.
with

Rescind the permit in
accordance subdivision 3.34.d of this

subsection.

3.34.d. When the Dircctor clects to reseind
an improvidently issued permit. he shall serve on the
permitlce a notice of proposed suspension and
rescission which includes the reasons for the finding
and states that:

3.34.d.1. After a specified period of
time not to exceed ninety (90) days, the permit
automatically will become suspended. and not to
exceed ninety (90) days thereafier rescinded: unless
within those periods the permittee submits proof,
and the regulatory authority finds. that:

3.34d.l. A, The finding of the
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Director under subdivision 3.34.b of this subsection
Was erroneous: :

3.34.d.1.B. The permittecorsther
whietthe—findirg—wastrsed  viglation has been
abated. or patd—the penalty or fee paid. to the
satisfaction of the Director:

3.34.d.1.C. The violation. penalty
or fee is the subject of a good faith appeal. or of an
abatement plan or pavment schedule with-winehrthre

that is_becing met to the satisfaction of the
responsible ageney: or

3.34.4.1.D. Smreethe-trting s
rracke—t The permitice. basseveredmyorwrershipor
doesrot—eontire—to—be all persons owned or
conirolled by the permitice. members, and/or
principals of _the permitiee to a level in the
grganizational structure in which no entity meets the

definition of permittce as defined inihc At e no
longer responsible {or. the violation. penaliy. or fee.

3.34.d LE. The pernitiee or other
persen responsible for the permit revocation or bond
forfeiture has been reinstated.  pursuant Lo
subsection (¢}. section 18, of the Act,

3.34¢. Cessalion of Operations.  Aller
perniit suspension or rescission. the permittee shall
cease all surface mining operations under the permit.
except for violation abatement and [or reelamation
and other cnvironmental protection measures as
required by the Act and this rule and the terms and
conditions ol the permit.

3.34.f The permittee may file an appeal (or
administrative review of the notice in accordance
with the provisions of subsection (e). section 17 of
the Act.

3.34.g. For purposes of this subsection. a
permit is issued when it is originally approved. as
well as when a transfer. assignment. or sale of
permit rights is approved pursuant to subdivisions
3.25.a or 3.25.c of this rule. or when a permil is

revised pursuant to subsection 3.26 of this rule.

3.35.  All grade mecasurcments and linear
mcasurements in this rule shall be subject to a
tolerance of two percent (2%). All angles in this
rule shall be measured [rom the horizontal and shall
be subject to a tolerance of five percent (5%).
Provided. however, this allowable deviation from
the approved plan does not affect storage capacity
and/or performance standards.

§38-2-4. Haulageways, Roads or Access Roads.
4.1, Road Classilication Svstem.

4.la. Each haulageway. road. or access
road as delined in subscction 2.58 of this rule shall
be classified as cither a2 primary road or an
infrequently used access road.

: d.1.a.l. A primary road is any road
which is:

4.1a.1.A. Used for transporting
coal or spoil:

4.1.a.1.B.  Frequently used for
access or other purposes for a period in excess of
six months: or

4.1.a.1.C. Te be retained for an
approved postmining land usc.

4.1.2.2. An infrecquently used access
road is anyv road not classificd as a primary road.

4.2, Plans and Specifications.

4.2.a. Each application for a surface coal
mining and reclamation permit shall contain plans
and specifications for each road to be constructed,
used, or maintained within the proposed permit area.
The plans and specifications shall include a map,
appropriate cross sections. design drawings and
speeilications [or road widths. gradicuts. surfacing

. materials. cuts. fil! embankments. culverts, bridges,

drainage ditches. low-waler crossings. and drainage
structurcs. These shall include at a minmum:




42a.1. A plan view of the road drawn
1o scale showing:

4.2.a.1.A. The station base linc:
4.2.a.1.B. Location of culverts:
4.2.a.1.C. Flow dircclions:

42.a.1.D. Location of intermiltent
or perennial streams: and

4.2.a.1.E. Other pertinent data as
required by the Dircetor.

42.a2. Asurveved profile or a profile
drawing drawn 1o scale developed (rom a
topographic contour map of sufficieni scale and
detail to provide the necessary level of accuracy
showing;

4.2.a.2.A. Profile of finished road
surfaces:
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4.2.a.2.B. Location and sizec of

culverts:

4.2.2.2.C. Station clevations:

4.2.22.D. Profilc of original

ground; and
4.2.2.2.E. Percent grades.

4.2.a.3.
sections showing:

A tvpical cross-scction or

42,23 A, Culvert placoment:

4.2.2.3.B. Slopec of culvert:

4.2.2.3.C. Full material:

4.2,2.3.D. Original ground.

42.a3.E. Ditches: and

42a3F. Sediment  control

devices.
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4.2.0a.4. Construction specifications
which explain in detail:

42.a.4. A, Excavation;

4.2.a.4.B. Selection and placement
of materials;

4.2a4.C. Vcgetative protection
against crosion:

4.2.a.4.D. Road surfacing; and

4.2.a.4.E. Drainage and sediment
control measures.

4.2.a.5. A desceription of the plans to
remmove. reclaim. and abandon each road that would
not be retained under an approved postimining fand
use. and the schedule for removal. reclamation, and
abandonment.

4.2.2.6. The center line of the proposed
haulageways or access roads shall be visibly marked
or delincated by visible offset markings on the site
at one hundred feet (100" intervals at the time of
preinspeclion. Preexisting haulageways or access
roads shall be exempt {rom this requirement.

42.a7. The plans. drawings, and
design specifications (or roads shall be prepared and
certified by. or under the direction of. a qualified
registered professional engincer or a qualified
licensed land surveyor with experience in design and
construction of roads. The engineor or land
survevor shall certify that the design of the road
meets requircments of the Act. these rules , current
prudent engincering practices. and any other design
critcria established by the Director,

4.2.b. No part of anv road shall be located
in the channel of an intermitlent or perennial stream
unless specifically approved by the Director in
accordance with the following:

4.2b.1. Roads shall be located to
minimize downstream scdimentation and flooding.

4.2b.2. Drawings and specifications
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must be provided for each proposcd ford. low water
crossing or other road crossing ol an intermittent or
percnnial stream. as necessary [or approval of the
road by the Director in accordance with this
subsection.

42b3. A description nmsl be
provided indicating measurcs to be taken to oblain
approval of the Director for alteration or relocation
of a natural stream channe] under subsections 3.2
and 3.3 of this rule.

42b4. The drawings and
specifications for low-water crossings of percnnial
or intermittent strecam channels must indicate
measures to be taken so as to maximize the
protection of the strcam in accordance with
subscction 5.2 of this rule.

4.3, Existing Haulageways or Access Roads.
Where existing roads arc 1o be used [(or aceess or
haulage and it can be demenstrated  that
reconstruction to meet the design and construction
requircments of this section would result in greater
environmental harm and the drainrage and sediment
control requircments of section 3 of this rule can
otherwise be metl. paragraphs 4.53.a.1. and 4.5.2.2.
and subparagraphs 4.6.a.2.A. and 4.6.2.2.B. of'thts
section will not apply.

4.4 Infrequently:  Used Access Roads.
Prospecting roads arc to be designed. constructed.
maintained, and reclaimed in accordance with the
provisions of subsection 13.6 of this rule. Other
access roads constructed for and used only to
provide infrequent service to facilitics uscd in
support of mining and reclamation operations may
be exempt from the requirements of this scction
with the exception of the requirements of
subscctions 4.2.4.7.a.. 4.8. 4.9. and 3.3: provided.
That such roads will be designed lo ensurc
environmental protection appropriate [(or their
planned duration and use. including consideration of
the tvpe and size of equipment uscd. the design and
construction or reconstruction of roads shall
incorporate appropriate limits [or grade. width.
surface materials. surface drainage control. culvert
placement. and culvert size. in accordance wilh
currcnt, prudent cngincering practices, and any

n

neeessary design criteria established by the Director.
4.3, Construction,

4.5.a. Construction of haulageways or
access roads shall be done in accordance with the
following:

4.5.a.1. The overall grade shall not
exceed ten percent (10%):

4.5.2.2. The maximum pitch grade
shall not exceed fifieen percent (13%) for three
hundred feet (300" in each onc thousand feet
(1.000":

4.5.a.3. The surface shal! pitch toward
the ditch line at the minimum slope of one-half inch
(") per foot of surlace width or shall be crowned at
the minimum slope ol one-half inch (%"} per foot of
surface widih as measured [rom the cenler line;

4.5.a4. The grade on switchback
curves shall be reduced to less than the approach

grade and should not be greater than ten percent
{10%): and

4.5.2.5. Cut slopes shail nol be steeper
than 111 in soils or 1/4:1 in rock.

4.3h. All grade measurements and linear
measurcments in this seetion shall be subject to a
tolerance of two percent (2%). All angles in this
scction shall be measured from the horizontal and
shall be subject to a tolerance of {ive percent (5%).

4.6. Drainage Design.

4.6.a. All drainage designs of haulageways
or access roads shall be in accordance with the
following:

4.6.a.1. A ditch shall be provided on
both sides of a throughcut and on the inside
shoulder of a cut-fill section. with ditch relief
culverts being spaced according to grade. Water
shall be intereepted or directed around and away
from a switchback. All ditch lines shall be capable
ol passing the peak discharge of a ten (10) year,




twenty-four (24) hour precipitation event.  Where
super clevation to the inside of a curve will improve
the safety of a haulroad such as in the head of a
hollow, a ditch line mayv b located on the oulside
shoulder of cut [ill section il the ditch line is
designed so that it will rcmain stable and that
drainage control is also provided for water on the
outside of the cunve.

4.6.a.2. Ditch rchief culverts shall be
installed wherever nccessary to insurc proper
drainage of runofT water beneath or through the
haulageways or access road. according to the
following specifications:

4.6.a.2.A.

Road Grade in Percent: Spacing of Culverts

In Feet
0-3 300-800
6-10 200-300
11-15 100-200

4.6.2.2.B. The culvert shalf cross
the haulageway or access road at a thirty (30} degree
horizontal angle downgrade with a minimum grade
of three pereent (3%) [rom inlet 1o outlet. excepl in
intermittent or perennial streams where the pipe
shall be straight and coincide with the normal flow:

4.6.a.2.C. The inlet end shall be
protected by a headwall of durable material and the
slope at the outlet end shall be protected with an
apron of rock riprap, an cnergy dissipator or other
similar structurc:

4,6.22.D.  Culverts shall be
installed and maintained 1o sustain the vertical soil
pressure, the passive resistance of the foundation.
and the weight of the vehicles using the road:

4.6.a.2.E. Alternative  design
criteria for culverts may be approved by the Direclor
where the design criteria of this section is
demonstrated to be impractical or unnecessary: and

4.6.2.2.F. The cross sccitonal arca
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of all culverts installed on haulageways and access
roads shall be adequate to pass the peak discharge
storm runoff fram a one (1) year twenty-four (24)
hour precipitation cvent from the contributing
walershed. but in no event shall the cross sectional
arca be less than one hundred square inches,

4.6.b. Culverts. bridges or other structures
shall be used to cross intermittent or perennial
streams. During construction, consideration shall be
given to such factors as weather conditions, season
of the year, time period for construction, ete., in
order to minimize adverse impacts on the water
quality and to the stream channel. These siructures
shall be capable ol passing the peak fow for a ten
(10) vear, twenly-four (24) hour precipitation event
from the contributing watershed. Structures of a
lesser design capacity may be approved by the
Director if the {low through capacity of the structure
itsclf is at least equal to or greater than the flow
capacity of the strcam charmel as measured
immediately upstrcam and downstream of the
crossing: provided that the structure shall pass the
peak of a one (I} vear. twenty-four {24} hour
precipitalion event.

4.7, Perfonmance Standards.

-4.7.a. Each rond shall be ocated, designed,
construcled. reconstructed. used. maintained, and
reclaimed so as to:

4.7a.l. Minimize downstream
sedimentation and (loeding:

4.7.2.2. Control or prevent erosion,
siltalion. and the air poilution attendant to erosion,
including road dust as well as dust occurring on
other cxposed surfaces. by measurcs such as

~ vegelating. watering. using chemical or other dust

supprossants. or otherwise stabilizing all exposed
surfaces in accordance with current, prudent
engincering practices:

_ 4.7.a.3. Conirol or prevent damages to
fish. wildlife. or their habital and related

cnvironmental values:

4.7.2.4. Control or prevent additional
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contributions of suspended solids to stream Now or
runoff outside the permit arca:

4.7.a.5. WNeither cause nor contribute
to, directly or indirectly, ihc violation of Statc or
Federal water quality standards applicable to
receiving waters;

4.7.2.6. Refrain from seriously allering
the normal flow of water in streambeds or drainage
channels:

4,7.2.7. Prevent or control damage 1o
public or private property. including the prevention
or mitigation of adverse effects on lands within the
boundarics of units of the Nationat Park System. the
National Wildlife Refuge System. the National
Svstem of Trails. the National Wilderness
Prescrvation Systeni. the Wild and Scenic Rivers
System. including designated study rivers and

National Recrcation Arcas designated by Act of

Congress. and

4.7.a.8. Usc non-acid and non-toxic
forming substances in road surfacing.

4.7.b. All sediment control structures shall
have an adequate sediment storage volume and
detention time. The optimum design factor for
achieving this criteria is 0.125 acre/feet [or cach
acre of disturbed arca within the watershed of the
structure: however, lesser slorage values may be
approved by the Director if the lesser values will
achieve compliance with applicable elfucnt limits
and the requircments of subdivision 4.7.a of this
subscetion.

4.8. Maintenance,

4.8.a. A road shall be maintained to meet
the performance standards of this part and any
additional criteria speeified by the Dircctor,

4.8.b. A road damaged by a catastrophic
evenl, such as a flood or carthquake. shall be
repaired as soon as is practicable afler the damage
has occurred.

4.9. Reclamation, A road not to be retained

]

under an approved postmining land use shall be
reclaimed in accordance with the approved
reclamation plan as soon as practicable after it is no
longer necded for mining and reclamation
operations. This reclamation shall include:

4.9.a. Closing the road to traffic;

4.9.b. Removing all bridges and culverts
unless approved as part of the postmining land use;

4.9.c. Removing or otherwise disposing of
road-surfacing materials that arc incompatible with
the postmining fand use and revegetation
requirements: '

49.d. Reshaping cut and fill slopes as
necessary to be compatible with the postmining land
usc and 16 complement the natural drainage pattern
of the surrounding terrain: and

+.9.¢c. Haulageways or access roads shall be
abandoned in accordance with the following:

49¢l. Prior to abandonment of
haulageways or access roads. eiforts shall be made
to prevent erosion by the use of culverts. water bars
or other devices. Waler bars or carth berms shall be
installed according to the following table of
spacings.

Pereent Grade of Haulageway Spacing of or
or Access Road Water Bars
in Lineal Feet
2 250
3 135
0 80
13 60
20 43
Above 20 25

4.9.¢.2. Upon abandonment. all areas
of hautageways or access roads shall be immediately
sceded and mulched. :

49.f Scarifying or ripping the roadbed,
replacing topsoil or substitute material, and
revegetating disturbed surfaces in accordance with
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subsection 14.3 and section 9 of this rule.
4.10. Primary Roads.

4.10.a. Primary roads shall mecet the
requirements of this scction and the lollowing
additional requircmenis:

4.10.a.1. The construction or
reconstruction of primary roads shall be certified in
a report to the Dircctor by a qualified registered
professional enginecr, or a licensed land survevor
with experience in the design and construction of
roads. The report shall indicaic that the primary
road has been constructed or reconstructed as
designed and in accardance with the approved plan,

4.10.a.2. Each  primary  road
embankment shall have a minimum static (acior of

1.3

4 10.a.3. To minimize crosion. a
primary road shall be located. insolar as is
practicable. on the most stable available surface.

410,24,  Fords of perennial or
intermitient streams by primany roads are prohibited
unless they are specifieally approved by the Director
as temporarvy routes during periods ol road
construction.

4.10.a.5. Each primany road shall be
constructed or reconstructed and maintained to have
adequate drainage control, using structures such as,
but not limited to, bridges, ditches. cross drains. and
ditch relief drains. The drainage control svstem
shall be designed to safely pass the peak runofl from
aten (10} year, twenty-four {24) hour precipitation
event:

4.10.a.6. Drainage pipes and cutlverts
shall be installed as designed. and maintained in a
free and operating condition and to prevent or
control crosion at inlels and outlets:

4.10.a.7. Drainage ditches shall be
construcied and maintained to prevent uncontrolled
drainage over the road surface and embankment:

4.1(0.a.8. Culveris shall be installed
and maintained 1o sustain the vertical soil pressure,
the passive resistance of the foundation, and the
weight of vehicles using the road: and

4.10.2.9. Natural stream channels shall
not be altered or relocated without the prior
approval of the Director.

4,10.b. Exceptl as provided in paragraph
4.10.a.4 of this subscction. structures [or perennial
or intermitlent strecam channel crossings shall be
made using bridges. culverts, fow-water crossings,
or other structures designed. constructed, and
maintained using current. prudent engineering
practices. The Director shall ensure that low-water
crossings are designed. constructed. and maintained
to prevent crosion of the structure or stream bed and
additional contributions of suspended solids to
stream {low,

4.10.c. Prunary roads shall be surfaced
with malermal approved by the Director as being
sufficientlv durable for the anticipated volume of
irafTic and the weight and speed of vehicles using
the road.

4. 11, Support Facilitics and Transportation
Facilitics.

4.1l.a. Railroad loops, spurs. sidings,
surface conveyor svsiems. chules. acrial tramways
or other transportation facilitics which are under the
control of the permittee shall be designed,
constructed. maintained and abandoned so as to
comply with the following:

4.11.a.}. Control or prevent erosion,
siltation. and the air pollution atlendant to erosion;

4.11.a.2. Control or prevent damage to
fish. wildlifc or their habitat and related
environmental values:

4.11.a.3. Control or prevent additional
contributions of suspended solids Lo stream {low or

runoff outside the permit arca:

4.11.a.4. Neither cause nor contribute,

N
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directly or indirectly, to the violation of State or
Federal water quality standards applicable (o
receiving waters: and

4.11.a.5 Prevent or control damage Lo
public or private property.

4.12. Certification. Upon completion of
construction or reconstruction. all primary roads for
which design eriteria were approved as part of the
permit shall be certificd.  Such certification shall
affirm that construction was done in accordance
with the approved critcria excepl as otherwise noted
in the certification statcment, Where  the
certification stalement indicates a change (rom the
design standards or construction requircments
approved in the permil. such changes will be
documented in as-built plans. If as-built plans arc
submitted. the certiftcation shall deseribe how and
to what extent the construction deviates from the
proposed design. and shall explain how and certify
that the road will meet performance standards. The
certification shall be on lorms approved by the
Dircctor and signed by an approved licensed
engincer or an approved licensed land surveyar with
experience in design and construction of roads. All
roads used for transportation of coal or spoil. and
which are constructed outside the permitied coal
extraction area. shall be certified before they arc
used for such transporiation. Any road which lics
within the coal extraction arca. and which is
therefore constructed concurrent with progress of’
mining activitics. shall be certified in sections of one
thousand (1.000) lincar feet or less as measurcd
from the active pil.

§38-2-5.
Systems.

Drainage and Sediment Control

5.1. Natural Drainways. Natural drainways in
the permit arca shall be kept free of overburden
except where overburden placement has been
approved. Overburden placement and haulageways
construclied across natural draimways shall nol
materially increase the sediment toad. or materially
afTect strcam quality.

5.2, Tntermittent or Perenmial Stream,

5.2.a. Intermittent or Perennial Stream. No
land within one hundred fect (1007 of an
intermiltent or perennial stream shall be disturbed
bv surface mining operations including roads unless
specifically authorized by the Director.  The
Director will authorize such operations only upon
finding that surface mining activities will not
adversely alfect the normal flow or gradient of the

_streain, .adversely affect fish migration or related

environmental valucs. malerially damage the water
quantity or quality of the stream and will not cause
or coniribute 1o violations of applicable State or
Federal water quality standards. The arca not to be
disturbed shall be designated a buffer zone and
marked accordingly.

5.3, Stream Channel Diversions and Diversion
Ditches.

5.3.a. All stream channel diversions and
diversion ditches shall be designed for safety and
stability. shall be constructed in such a manner so as
lo avoid additional contributions of suspended
solids to streams. and shall provide protection
against flooding and resulting damage to life and
property. The design and construction shall be
certificd by a registered prolessional engineer.

5.3.b. Stream Channel Diversions:

5.3.b.1. Temporary and pcrmanent
stream channel diversions shall be designed so as to
have at a minimum the capacily to carry the fow of
the existing stream channel.  The maximum flow
carrving capacity of the existing stream channel
shall be delermined on the basis of cross-sectional
arca of the stream channel at peoints immediately
upstream and downstream of the segment to be
diveried. A combination of the cross-scctional area
ol the strcam channel diversion. the stream bank,
and the flood-plain configuration shall be adequate
to pass safcly the peak runoff of a ten (10} year,
twenty-Tour {24) hour precipitation event for a
temporary stream channel diversion and a one
hundred  (100) vear. twenty-four (24) hour
precipitation cvent for a permanent stream channel
diversion.
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5.3.b.2. The following information
shall be made a part of the permit application when
stream channet diversions are proposed:

53.b2.A. "strcam channel design
computation sheet” for each proposed temporary or
permanent stream channel diversion:

5.3.b.2.B. Construction plans

which contain:

3.3.6.2.B.1. A plan view of
the arca showing center line profiles ol the existing
stream channct and proposcd location of the
temporary or permanent stream channel:

5.3b.2.B.2. A profile along
the cenler line of the cxisting stream channcl
showing gradient of the stream botlam and top of
channcl.

3.3b.2.B.3. A profile along
the center line of the proposed {cmporan or
permanent  siream channel  diversion showing
gradient of the stream bottom and top of channel:

5.3.b.2.B.4. A cross scclion
showing original ground limits. bottom width. side
slopes. depth of flow. Aoodplain conliguration: and

5.3bh2B5. A detailed
deseription of the scquence of installation of
temporary or permancnl slream channel diversion.

53b2C
specifications: and

Constiruction
5.3.b.2.D. Mainicnance schedule
and procedures for maintenance.
5.3.c. Diversion Ditches:
5.3.c.l. Diversions shall have the
capacily to pass salely the peak discharge {rom a len

(10) vear. twentyv-lour (24) hour precipitation cvent.

53.3.¢c.2,
Specifications.

Plans. Design Data and
Where the permit application

h

o

proposes the use of diversion ditches. the drainage
plan shall contain the following:

33.c.2.A. A "Diversion Design
Computation Sheet" for each proposed diversion,;

53.c2.B. Construction plans
showing:

3.3.c.2.B.1. Asurveyed profile
along the center line of the diversion showing the
original ground line and proposed depth of the
diversion;

3.3.c.2.B.2. A cross section
showing the original ground line. bottom width, side
slopes. depth of flow. frecboard and other pertinent
information:

53.c2B3. Thetapeofsoilin
which the diversion will be excavated. The soil
shall be sampled and classified at [ive hundred feet
(300" intervals along the center line of the
diversion:

3.3.c2.B4.  The type and
design of the outlet proposed for each diversion:

3.3.¢.2.B.5. A maintenance
schedute and procedures for maintenance:

3.3c2.B.6. Construction

Ll

specifications: and
3.3.c2.B.7. A vegetation plan.
3.4, Sediment Countrol.
3.4.a. General,

Sediment  conlrol or other water
retention  structures  shall be  constructed  in
appropriatc locations for the purposes of controlling
sedimentation. Al runoff from the disturbed area
shall pass through a sedimentation control system.
All such systems or other water retaining structures
used in association with the mining opceration shall
be designed. constructed. located. maintained, and




used in accordance with this rule and in such a
manncr as to minimize adverse hvdrologic impacts
in the permit and adjacent areas. Lo prevent material
damage outside the permit arca and to assure safcty
to the public,

54.b. Design  and  Construction
Requirements. All sediment control or other water
retention structures used in association with the
mining operation shall:

5.4.b.1. Be construected in accordance
with the plans, design criteria, and specilications set
forth in the preplan. Any deviations from the
approved preplan which result from unforeseen site
spectfic circumstances arising during construction.
shall be reflected in as-built plans submitted by the
operator and approved by the Director immediately
following construction. The as-built plans shall
indicate the original design. the extent of changes.
and reference points. Sediment control structures

shall be certifled in accordance with the
requircments ol subdivision 3.4.d. of this
subscction.

3.4.b.2. Belocated as near as possible
to the disturbed arca and out of perenniai streams
uttless the applicant demonstraies and the Director
finds that there is no other suitable location for such
structures,

5.4.b.3. Comply with applicable State
and Federal water quality standards and meet
efflucnt limitations as speeificd in an NPDES permit
for all discharges. '

5.4.b4. Have the capacity 1o store
0.125 Acre/lt. of sediment lor each acre of disturbed
area In the structures watershed: provided. that
consideration may be given [or reduced storage
volume where the preplan and sile conditions rellect
controlled placement, concurrent  reclamation
practices. or use of sediment control structurcs:
provided further, that reduced storage volume will
be approved only where the operator demonstrates
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affected by previous surface mining operations that
arc not presently stabilized and all land that will be
disturbed throughout the life ol the permit.

5.4.b.5. Be equipped with a
nonclogging dewatering device of an adequate
design and size to maintain the storage requircmients
of paragraph 5.4.b.4_ of thig subdivision,

3.4.b.6. Be designed. constructed and
mainigained to prevent short-circuiting.

5.45.7. Be cleaned out when the
sediment accumulation reaches sixty percent (60%)
of design capacity. Clean-out elevation shall be to

~ a level so as Lo restore design storage capacity as

that the efMluent limitations ol subdivision 13.5.b of

this rule will be met. The disturbed arca for which
the structure is 10 be designed will include all land

h

indicated on plans submilted [or each structure,
Sediment removal and disposal shall be done in a
manner and at a frequency that minimizes adverse
impacts on surface and groundwater quality.

5.4.b.8, Be designed to safely pass a
twenty-five (25) vear. twenty-four (24) hour
precipitation cvent.  The combination of both
principal and/or emergency spilwayv  of the
structiurcs shall be designed to safcly pass the peak
discharge of a twenbyv-five (25) vear. twenly-lour
{24} hour precipilation cvent. provided. that a single
open channel spitlway mav be used onlv il it is of
non-crodable construction and designed to carry
sustained Mows: or carth or grass-lined and designed
lo carry shorl lerm. infrequent flows at nen-erosive
velocities where sustained [ows are not expected,
provided. however. that excavated sediment controt
structures which are at ground level and which have
an open exit channel construcied of non-crodible
material may be designed to pass the peak discharge
of a ten (10) year wweniyv-four (24) hour
precipilation event,

3.4.b.9. Provide adequate freeboard to
resist overtopping by waves or sudden increases in
volume and adequate slope protection against
surlace erosion and sudden drawdown.

5.4.b.10. Provide that an impoundment
meeting the size or other criteria of 30 CFR
77.216(ayor W. Va. Caode $22-14 ¢l scq.. or located
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where failure would be expected to causc loss of life
or serious property damage shall have a minimum
static safety factor ol 1.3 for a normal pool with
stcady state scepage saturation conditions. and a
seismic safety factor of at lcast 1.2, Impoundments
not meeting the size or other criteria of 30 CFR
77.216 (a) or W. Va.Codc §22-14 ¢t seq.. except for
a coal ming waste impounding structure. and located
where failure would not be expeeted to causc loss of
life or serious property damage shall have a
minimum static safety factor of 1.3 for a normal
pool with steady state scepage saturation condilions.

54511 Conirol discharge by use of
encrgy dissipaters. riprap channels or other devices
to reducce crosion. to prevent deepening  or
enlargement of strecam channels and to minimize
disturbance of the hyvdrologic balance, Discharge
structures shall be designed using standard
engincering procedures.

54b.12. Provide for stable
foundations during all phases of construction and
operation and be designed based on adequate and
accurate information on the loundation condilions.
For structures mecting the criteria ol paragraph
3.4b.10 of this subdivision. provide loundation
investigations and any necessary laboratory testing.

5.4.b.13. Prior to construction, all such
structures shall be certified to be in accordance with
design requirements of the Acl. this rule. and other
design criteria established by the Dircetor.

5.4.c. In addition to the requirements of
subscction (b} of this scction. all embankment lype
sediment control or other water retention struciures
shall be designed. constructed and maintatned Lo
meet the following safety standards:

34.c.l. Embankment type sediment
control and water relention siructures shall be
designed with a combination of principal and/or
emergency spillways that will salcly pass a twenty-
five (23) year, twenty-lour {24} hour precipitation
event. The principal spillway requircients may be
warved if the emcrgency spillway is an open channel
constructed of noncrodable matertal. is capable of

n

maintaining sustained flows. and is designed to
safcly pass the peak discharge of a twenty-five (25)
year. twenty-four (24) hour precipilation event;

5.4.c.2. All embankment type sediment
control or water retention structures shall be
properly stabilized and revegetated upon completion
of construction and regrading of the embankment
and surrounding areas:

54.c3. In  constructing  the
cmbankment. the operator shall remove all organic
matter [rom the foundalion. install cutoff trenches
where nccessary to ensure stability, provide for
proper compaction and cnsure against excessive
settlement by exeluding sod. roots. {rozen soil or
coal processing wastes [rom the embankment:

5.4.c4. [[aninspection or examination
discloses that a potential hazard exists. the person
who inspeeted or examined the embankment shall
promptly inform the Division of Environmental
Protection ol the [indings and ol the emergency
procedures lormwlated (or public protection and
remedial action. If adequate procedures cannot be
formulated or tmplemented. the Division of
Environmental Prolection shall be  notifted
immedintely and then notify the appropriate
agencics that other emergency procedures are
required to protect the public:

3.4.¢35. A sediment control or water
retention structure which is constructed in such a
manner that it (1} Rises twenty-live (23) feet or
more above the natural bed of a stream or
walcrcourse as measured from the downstream toe
of the embankment and which docs or can impound
fiflcen (13) acre-feet or more of water: or, (2)
Rises six (6) feel or more above the natural bed of
a stream or watercourse as measured from the
dovwnstream toe of the cmbankmient and which does
or can impound [ifty (30} acre-feel or more of water,
is by delinition a dam and is Lthereby subject to the
provisions of the West Virginia Dam Control Act
sct lorth in W. Va. Code §22-14 ol seq.: and

5.4.c.6. Embankment type sediment
control or water retention structurcs which impound




water at an clevation of five fect (3') or more above
the upstream toc of the structurc and can have a
storage volume of twenty (20) acre-feet or more:
which impound water at an elevation ol twenty fect
(20"t or more above the upsiream toc of the
structure; or which present a hazard to coal miners
as determined by an MSHA District Manager: shail
be designed. constructed. inspected. and abandoned
in accordance with Federal regulations sct forth in
30 CFR 77.216 All  design plans. and
specifications shall bc made a part of the permit
application. In addition Lo these requircments. the
following minimum standards shall be met:

54.c0A, An  appropriatc
combination of principal and emergency spilhvays
shall be provided 1o pass safely the runofT resulting
from a onc hundred (100) yvear. twenty-four (24)
hour precipitation evenl, or a larger event as
specificd by the Director:

3.4.c.6.B. The cmbankment shall
be designed. constructed. and maintained with a
static safety factor of at least 1.5 or a specified
higher safety factor as required o ensure long-{erm
stability and a seismic factor of safety ol 1.2:

3.4.¢6.C. Appropriatc barriers to
control seepage shall be installed along the conduits
that extend through the embankments: and

3.4.¢.6.D. The detailed design plan
shall include a stability anaiysis which includes but
is not limited to strength parameters, pore pressurcs.
and long-term scepage conditions. The design plan
will also include a description of ecach engincering
design assumption and calculation.

5.4.d. Certification.

5.4.d.1. Prior lo anyv surlace mining
activities in the component drainage arca of a permit
controlled by a sediment control structure. thal
specific structure shall be certified as to construction
in accordance with the plans. designs. and
speciftcations sct forth in the preplan. or in
accordance with as-built plans. [f as-buill plans are
submitted, the certification shall deseribe how and
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to what extent the construction deviates {rom the
proposed design. and shall explain how and certify
that the structure will meet performance standards.
Such certification shall be submitted on forms
prescribed by the Director. Where sediment control
or other waler refention structures are constructed
in scquence with the advance of the mining
operation 1o allow [or on-bench construction. such
svstems shall be constructed and certified in sections
of ane thousand {1.000) lincar feet or less as
measured from the active pit.  This certification
shall include a map showing the exact location of
the scetion being certified.

5.4.d.2,  Design and construction
certification of non-embankment tvpe sediment
control structures may be performed by a registered
prolessional engincer or a licensed land surveyor.

3.4.43. Design and construction
cerlilicalion of embankment tvpe sediment control
structures may be performed only by a registered
professional engineer or licensed land surveyor
experieneed in construction of embankments.

54.d4. Design and construction
cerlification of coal refuse impoundments and
embankment type impoundments mecting or
exceeding ihe sive requirements or other criteria of
Federal MSHA regulations at 30 CFR 77.216 {a)
may be performed only by a registered professional
engineer experieneed in the design and construction
of impoundments.

3.4.e. Inspections.

Inspection of impoundments,
including sediment control or other water retention
structures. shall be in accordance with the following:

Sdel. A qualificd registered
professional engincer or other qualilied professional
specialist. under the direction of the professional
cngincer. shall inspcet cach impoundment or
sediment control structure provided. that a licensed
land surveyor may inspect those impoundments or
sediment control or other water retention structures

which do not meet the size or other criteria of 30

A
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CFR 77.216(a) or W. Va. Codec §22-14 ct scq.. and
which are not constructed of ¢coal processing wasle
or coal refuse. The prolessional engincer. licensed
land surveyeor. or specialist shall be experienced in
the construction of impoundments and sediment
control structures.

34.e2. Inspections shall be made
regularly but not less than quarterly during
construction, upon completion of construction, and
at least yearly until removal of the structure or
release of the performance bond.

3.4.c¢3. The qualificd registered
professional engincer or licensed land survevor shall
promptly. afler cach inspection. provide to the
Dircctor a certified report that the impoundment or
sediment control structure has been constructed and
maintained as designed and in accordance with the
approved preplan.  The report shall include
discussion of any appecarances of instabilily.
structural sveakness or other hazardous conditions,
depth and elevation of any impounded waters.
existing storage capacilyv. anv cxisting or required
monitoring procedures and instrumeniation and any
other aspeets of the strueture afTeeting stahility,

5.4.¢.4. A copy ol the report shall be
retained at or near the mine site.

5.4.f Examinations. Embankments subjcet
to Federal MSHA regulations at 30 CFR 77.216
must be examined in accordance with 77.216-3 of
said regulations. Other cmbankments shall be
examined at lcast quarterly by a qualilied person
designated by the operator for appcarance af
structural weakness and other harzardous conditions.
Examination reporis shall be retained lor review al
or ncar the operation.

5.4.g. Maintenance. Prior to Phasc | bond
release, all sediment control siructures shall be
cleancd oul so as to mcet design storage capacity in
all areas not revegetated and stabilized.

5.4 .h. Abandonment  Procedures.
Abandonment and/or removal of sediment control or
other water retention structures shall not occur until

two {2) vears aflter the last augmented seeding nor
less than two (2) vears before {final bond release.
Minimum requirements for abandoning sediment
control or other water retention structures prior to
[ull bond release are as follows:

3.4.h.1. Unless otherwise approved in
the reclamation plan. dugout-tvpe sediment control
or other water retention struchures. diversion ditches,
and other non-impounding sediment conirol or other
water retention structures shall be remaoved and the
land upon which they are situated shall be regraded
and revegetated in accordance with the reclamation
plan.  Sediment control or other water retention
structures approved by the Director as permanent
structurcs arc exempt [rom these requirements.

54.5h.2. Embankment tyvpe sediment
dams. embankment tvpe excavated sediment dams
and crib and gabion dams. and all accumulated
sediment behind the dam shall be removed from the
natural drainway. The natural drainway shall be
relurned as ncarly as practicable to its original
profile and cross section with the channel sides and
battom rock ripraped up to the top of the channels
banks. The riprap requircment may be waived
where the bottom and sides of the channel consist of
bedrock.

3403 Al arcas disturbed during
abandonment ol a sediment control or other water
retention structures shall be secded and mulched
immediately to stabilize the arca.

5.4.h4. Waste material shall be spread
over an area within the permit boundaries in
accordance with the following specifications:

5.4.h4.A. Provisions shall be
made for the diversion or safe passage of surface
water concentrating on the land side of the waste
bank.

5.4h4B. The waste shall be
placed so as not to endanger the stability of the
stream bank and shall not exceed three fect (37 in
height above the natural ground surface. except by
special design. Special designs shall be submitted

b b




with the drainage plan. The finished surlacc shall
slope away from the edge of the stream or draimway
insofar as feasible. :

5.4h4.C. Surface ol waste shalil
not be steeper than two (2) horizontal to one (1)
vertical. If the waste is spread to the cdge of the
strearn bank, the strecam side slope of the wasle shall
be shaped to join the side slope of the stream bank.

5.5. Permancnt . Impoundments.  Thosc
sediment control or other water retention structures
or impounding structurcs (o be feft in place after
final bond release shall be considered permanent
and. if authorized by the Dircctor as part of the
permit application or a revision to a permit. may be
feft in accordance with the following requircments:
provided. that a structure which is subject (o the
requircments of either 30 CFR 77.216 or W. Va.
Code §22-14 ¢t scq.. may notl be retamed as a
permanent impoundment. but shall be reclaimed:

3.5.a. A request to leave the structure will
be made on forms prescribed by the Dircctor and
submitted as a permil revision:

5.5.b. The request will conlain a statement
as to the present conditions ol the structure:

5.5.c. The request will contain a stalement
signed by the tandowner requesting (he permanent
structures be left for recreational or wildlile
propagation purposcs or [or any bencflicial uscs (o
the landowner;

3.5.d. The sizc and conliguration of such
permanent structure will be adequate for ils intended
purposes. -

3.5.e. The quality of water will be suitable
on a permancnt basis lor its intended use and. after
reclamation. will meet applicable State and Federal
water quality standards. and discharges will mect
applicable efffuent limitations and will net degrade
the quality of receiving water below applicable State
and Federal water quality standards:
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5.5.f. The water level will be sufficiently

stable and be capable of supporting the intended
use:

55.¢. Final grading will provide for
adcquate safety and access for proposed water
users:

3.5.h. The permanent structure will not
resull in the diminution of the qualily and quantity
ol water utilized by adjacent or surrounding
landowners for agriculiural, industrial. recreational,
ar domestic use: and

3.5, The permanent structure will be
suitable for the approved postmining land use.

§38-2-6. Blasting.

6.1. General Requirements. Each operator
shall comply with all applicable stale and federal
laws in the usc of explosives. A blaster certified by
the Division of Environmental Protection shall be
responsible for all blasting operations including the
transportation. storage and use of explosives within
the permit area in accordance swith the blasting plan.

.2. Bilasting Plan. Each application for a
permil. where blasting is anticipated. shall include a
blasting plan. The blasting plan shall explain how
the applicant will comply with the blasting
requirements ol the Act, this rule. and the terms and
conditions of the permit. This plan shall include, at
a mimimum, information sctting forth the limitations
the operator will meet with regard to ground
vibration and airblast. the basis for those
limitations. and the mecthods 1o be applied in
controlling the adverse effects of blasting
operations.

6.3. Public Notice ol Blasting Opcrations.

6.3.a. Al teast ten (10) davs. but not more
than thirty (30) dayvs. prior to any blasting
opcrations which detonate five (5) pounds'or more
of explosives at any given time. the operator shall
publish. a blasting schedule in a newspaper of
seneral circulation in the county of the proposed




permit area. Copies of the schedule shall be
distributed by certified mail to local governments,
public utilities and each resident within onc-half ()
mile of the blasting site. Unless blasting will occur
on drainage structurcs and roads, such structures
will be exempt from the onc-half (%4} mile
notification arca. The operator shall republish and
redistribute the schedule at least every twelve (12)
months and revise and republish the schedule at
feast ten (10) days. but not more than thirty (30)
days, prior to blasting whenever the arca covered by
the schedule changes or actual time periods for
blasting significantly differ from that sct forth in the
prior schedule. The schedule shall contain al a
minimum:

¢.3.a.1. Name. address and telephone
number of the operator:

6.3.2.2. Identilication of the specilic
arcas in which blasting wil! take place:

6.3.a.3. Dates and _ times  when
explosives arc to be detonated:

6.3.a.4, Mcthods 1o be uscd 1o control
access to the blasting arca: and

6.3.a.5. Tvpes and patterns ol mudible
warning and all ¢lear signhals to be used before and
afler blasting.

6.3.b. Surface blasting aclivities incident 1o
underground coal mining arc not subject o the
requirements of subdivision 6.3.a of this subsection
so long as all local governments and residents or
owners ol dwellings or structures located within
one-hall (¥) mile ol the blast site arc notificd in
writing by the opcrator of proposcd times and
locations of the blasting operation. Such notice of
times that blasting is to be conducted may be
announced weekly, but in no case less than twenty-
four (24) hours beforc the blasting will oceur,

6.4, Blast Record.

6.4.a. A blasting log book lormatted in a
manner prescribed by the Dircctor shall be kept
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current daily and made available for inspection at
the site by the Dircctor and upon writlen request by
the public.

6.4.b. The blasting log shall be retained by
the operator for three (3) vears.

6.4.c. The blasting log shall, at a minimum,
contain the loliowing information:

6.4.c.1. Name of permittee, operator or
other person conducling the blast:

G.4.¢c.2. Location. date and time of
blast;

6.4.c.3. Name. signature  and
certilication number of blaster-in-charge:

Identification of nearest
struclure not owned or leased by the operator and
direetion and distance. in feel. to such structure;

G6.4.c4.

6.4.¢.5. Weather conditions:
6.4.¢.6. Type of material blasted:

6.4.¢.7. Number of holes. burden and
spacing:

6.4.c.8. Diameter and depth of holes;

6.4.c.9. Tvpes of explosives used;

_ 6.4.¢.10. Weight of explosives used
per hole:

G.d.c.ll. Total weight of explosives
used:

6.d.ci2. Maximum  weight of
explosives  detonated  within - any eight (8)
millisecond period:

6.4.c.13. Mecthod of firing and type of
circuit;

6.4.¢. 14, Tvpe and fength of stemming;




33CSR2

6.4.c.15. If mats or other protections
were used:

6.4.c.16, Tyvpeol deloy detonalor used
and delay periods used:

6.4.c.17. Scismograph records and air
blast records shall include but not be himiled to:

6.4.c.17.A. Scismograph and air
blast reading, including exact location, dale. and
time of reading and its distance from the blast:

6.4.¢.17.B. Name of person and
firm taking the readings:

6.4.c.17.C. Name ol person and
firm analyzing the record. where analysis s
necessary: and

6.4.c.17.D. Type of instrumeni.
sensitivity and calibration signal or certification of
annual calibration;

6.4.¢c. 18, Shot location:

6.4.c.19. Skeich of delav pattern o
include the entire blast paticrn and all decks: and

6.4.¢.20. Rcasons and conditions lor
unscheduled blasts.

6.5. Blasting Procedures.

6.5.a. Al blasting shall bhe conductcclr

during daytime hours., between sunrise and sunset:
provided, that the Dircctor may specily: more
restrictive time periods based on public requests or
other consideration. including the proximily 1o
residential arcas. MNo blasting shall be conducted on
Sunday. Provided. however. the Dircctor mav grant
approval of a request for Sunday blasting if the
operator demonstrates to the satisfaction of the
Director that the blasting is necessary and there has
been an opportunity lor a public hearing. Blasting
shall not be conducted at times difTerent [rom those
announced in the blasting schedule except in
emergency situations where rain, lightning or other

atmospheric conditions. or operator or public safety
requires unscheduled detonations. Blasting shall be
conducted in such a way so as to prevent injury to
persons. damage to public or privaic property
outside the permil arca. adverse impacts on any
underground mine. and change in the course
channel. or availability of surface or groundwater
outside the permit arca.

6.5.b. Safely precautions:

6.5.b.1. Three (3) minutes prior to
blasting, a warning signal audible to a range of one-
half (%) mile from the blast site will be given, This
preblast warning shall consist of three (3) short
warning signals of five (3) seconds duration with
five (5) scconds between cach signal. One (1) long
waming signal of twenty (20) seconds duration shall
be the "all clear” signal. Each person in the permit
arca. and cach person who resides or regularly
works within one-half (V) mile of the permit area
shall be notified of the meaning of these signals;

6.5.b.2. All approaches to the blast
arca shall be guarded against unauthorized entry
prior to and immediately after blasting:

6.5.0.3.  All charged holes shall be
asuarded and posted against unauthorized entry: and

6.5.b.4. The certified blaster shall be
accompanicd by at least one other person at the time
of firing of the blast.

6.5.c. Airblast Limils:

6.5.c.1. Airblast shall not cxceed the
maximum limits listed below at the location of any
dwelling. public buildings. school. church, or
communily or institutional building outside the
permil area.

Lower frequency limit of
meastring, maximum level, in
svstemiin Nz (0 3 dI9) tih

0.0 Tz ar fower --ad response ! 134 peak.

2 i1z or loaver -- flat response 133 peak.




6 Hz or lower -- flat response 129 peak.

C-weighted--slow resporse ! 103 peak dBC.

! Only when approved by the Director

6.5.¢2. 1 nccessary to prevenl
damage, the Director may speeily lower maximum
allowable airblast levels for use in Lhe vicinity ol a
specific blasling operation,

6.5.¢.3. Monitoring. The operator
shall conduct periodic moniloring to cnsure
compliance with the airblast standards. The
Director may require airblast measurcment of any or
all blasts and may specily- the locations at which
such measurements are taken. The air blast
measuring systems used shall have an upper-end
(lat-frequency response of at least 200 Hz,

6.5.d. Flyrock. including blasted material.
shall notl be cast from the blasting sile more than
half way to the nearcst dwelling or other accupiced
structure, bevond the arca of control specificd in
subdivision 6.5.¢ of this subscction. or in no case
beyond the bounds of the permit arca.

6.3.c. Aceess o the blast arca shall be
controlled against the entrance of livestock or
unauthorized personnc! during blasting and for a
period thereafler until an auwthorized person has
reasonabiy determined:

6.5.¢.]. That no unusual circumstances
exist such as imminent slides or undclonated
charges. ete.: and

6.5.e.2. That access o and travel in or
through the area can be salely resumed.

6.5.f. At the request of the Dircctor. the
operator shall monitor air blast levels using an
instrument  with an  upper-end  {lat-lrequency
response of ai feast 200 Hz.

6.5.g. Blast design.

6.3.g.1. An anticipated blast design
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shall be submitted 1" blasting operations will be
conducted within:

6.5.¢.1.A. 1,000 feet of any
building used as a dwelling, public building, school,
church. or community or institutional building
outside the permil area: or

} - 6.5.2.1.B. 300 fect of-an active or
abandoned underground minc.

6.5.22. The blast design may be
presented as part of a permit application or at a
time. before the blast as approved by the Director.

6.5.¢.3. The blast design shall contain
sketches of the drill patterns. delay periods, and
decking and shall indicate the type and amount of
explosives to be used. critical dimensions. and the
location and gencral description of structures,
including protected structures. 1o be protected, as
well as a discussion of design factors to be used,
which protect the public and meet the applicable
airblast. Nvrock. and ground-vibralion slandards.

6.5.¢.4. The blast design shall be
prepared and signed by a certified blaster.

el
i

g.3. The Dircclor may require

esign submitied,

changes o the de

6.5 No blasting within five hundred (500)
fect of an underground mine not totally abandoned
shall be permitied except with the concurrence of
the Division of Environmental Protection, the
operator of the underground mine and MSHA. The
Dircctor may prohibit blasting on specific areas
where it is deemed necessary for the protection of
public or private property or the general welfare and
salety of the public.

6.5.1. The operator may use the following
scaled distance formulas to determine the allowable
maximum weight of explosives (Ibs) to be detonated
in any cight millisccond period withoul seismic
monitoring:

Formula Distance in Feet




from the Blasting Site
to the Nearest Prolecied

Structure
W= (D/30)° 0-300 feot
W = (D/55) 201 - 3000 feet
W = (D/65)° 5.001 feet or greater

W = Weight of explostves in pounds
D = Distance 1o the ncarest structure

6.5.j. The scaled distance formulas need
not be used if a scismograph mcasurcment at the
nearcst protected structure is rccorded and
maintained for cvery blast.  The peak particle
velocity in inches per second in any one of the Lhree
mutually perpendicular dircctions shall not exceed
ihe following valucs al any protected struclure:

Distance to the
Nearest Protected

Seismograph Measurcment

Structure
1.25 0-300 fect
PO 301 - 5.000 {eet
0.75 3.001 feet or greater

6.5k The Dircctor may require a
seismograph recording of any or all blasts based on
the physical conditions of the site in order 1o prevent
injury to persons or damagg to property.

6.5.1. The maximum allowable ground
vibration as provided in subdivisions 6.5.i and .5 ]
of this subsection shall be reduced by the Dircctor.
if detcrmined neccssany to  provide damage
prolection.

6.5.m. The maximum airblast and ground-
vibration standards of subdivisions 6.5.c and 6.5
of this subsection shall not apply at the following
locations:

6.5.m.1. At structurcs owned by the
permitice and not leased to another person.
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6.5.m.2. At structures owned by the
permittee and leased to another person. if a written
waiver by the lessee is submitted to the Director
belore blasting.

6.6. Blasting Control for Other Structures.

6.6.a. All other structures in the vicinity of
the blasting-area which are not defined as protected
struclures at subscction 2.96 of this rule shall be
protccted from damage by establishment of a
maximum alfowable limit on ground vibration,
specified by the operator in the blasting plan and
approved by the Director.

6.6.b. The plan submitted under this
subscetion shall not reduce the level of protection
for other structures otherwise provided for in this
rule.

6.7. Certificd Blasting Personncl, Each person
responsible [or blasting operations shall be certified.
Each certificd blaster shall have proof of
certification either on his person or on file at the
permit area during blasting operations. Certified
blasters sha!l be familiar with the blasting plan and
blasling related performance standards for the
operation at which they are working,

6.8, Prcblast Survey.

6.8.a. At least thirty (30) days prior to
beginning of blasting operations. the operator shall
inform in writing all residents or owners of
manmade dwellings or structures located within one-
half (¥4) mile of the permit arca on how to request a
preblast survey. Requirements [or a preblasting
survey shall be the following:

¢.8.a.1. Upon a wrillen request to the
Direclor by a resident or owner of a manmade
dwelling or structure that is located within one-half
(44) milc of the permit arca. the opcrator shall
conduct a preblast survey of the dwelling or
structurc and submit a report of the survey to the
Dircctor. If a structure is added to or renovated
subscquent 1o a preblast survey. a survey of such
additions and/or renovation shall be perlormed upon
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request of the resident or owner.

6.8.2.2. The operator shall conduct the
preblast survey in such a manner which will
determine the condition of the dwelling or structure,
and to documeni any preblasting damage and (o
document other physical [{actors that could
reasonably be affected by the blasting.  Assessments
of the preblasting condition of structurcs such as
pipes, cables, transmission lines, wells and water
systems shall be based on the exterior or ground
surface conditions and other readily available data.
Special attention shall be given to the preblasting
condition of wells and other water svsiems.

6.8.2.3. A writlen report of the survey
shall be prepared and signed by Lhe person or
persans approved by the Director who conducted the
survey. Copics of the report shall be provided 1o the
person requesting the survey and to the Director,

6.8.2.4. Survevs requested more than
ten (10) days before the planned initiation of
blasting shall be completed before blasting
operations begin,

6.8.2.5. Any person who requests a
survey who disagrees with the results of the survey
may submit a detailed description ol the specilic
arcas of disagreement,

§38-2-7, Premining and Postmining Land Use.

7.1. General. In addition to the requirements of
section 10 of the Act, the following requirements for
posimining fand use shall be applicable:

7.1.a. Al arcas disturbed by surface
mining operations shall be restored in a timely
manncer to condilions that arc capablc ol supporting
those land uses which they were capable of
supporting prior 1o any mining.

7.L.b. The premining uscs.of land (o which
the postmining land use is 1o be compared shall be
thosc uses which the land previously supported
where the land has not been previously mined and
has been properly managed.

th

7.1.c. The appropriate postmining land use
for land that has been previously mined and not
reclaimed shall be determined on the basis of the
land usc that existed prior to any mining, If the land
cannot be reclaimed to the land use that existed
prior 10 any mining. the appropriate postmining land
use shall be determined on the basis of the highest
and best use that can be achieved and which is
compatible with surrounding undisturbed areas.

7.1.d. The postmining land use for land
that has received improper management shall be
determined an the basis of the premining use of
surrounding lands that have reccived proper
management.

7.1.c. Ifthe premining use of the land was
changed within five (5) vears of the beginning of
mining. the comparison of postmining use 1o
premining use shall include a comparison with the
histeric usc of the land as well as its use
immediately preceding mining.

7.1.1. An application for a permit shall
contain a natrative description of land capability and
productivity which analyxes the premining land-use
description required in 22-3-10(a)(2) of the Act.
Productivity shall be determined by vield data or
estimates from similar siles based on current data
from USDA or state agricultural universitics or state
agriculiural agencies.

7.2, Land Use Categorics. Land use is
categorized in the lollowing groups:

7.2.a.  Heavy Industry.  Manufacturing
facilities. power plauts. airports or similar [acilities;

7.2.b. Light Industry and Commercial
Services. Office buildings. stores. parking facilities,
apartment houses. motels. hotels or similar
facilities;

7.2.c. Public Services. Schools, hospitals,
churches. librarics. waler treatment facilities, solid
waste disposal [acifitics. public parks and recreation
facililics. major tranamission lines. major pipelines,
highways. underground and surface utilities and

o




other servicing structures and appuricnances:

7.2.d. Residential. Single and multipie-
family housing (other than apartment houscs) with
necessary support facilitics. Support facilitics may
include commercial services incorporated in and
comprising less than five percent (53%) of the total
land area of housing capacity. associated open space
and minor vehicle parking and reercation [acilitics
supporiing the housing:

7.2.e. Cropland. Land used primarily for
the production of cultivated and close-growing crops
for harvest alone or in association with sod crops.
Land used for facilitics in support ol Tlarming
opcrations are included:

7.2.F Rangeland. Includes rangelands and
forestlands which support a cover of herbaceous or
scrubby vegetation suitable for grazing or browsing
use:

7.2.g. Havland or pasturc. Land uscd
primarily for the long-term production of adapled.
domesticated forage plants to be grazed by Hivestock
or cut and cured for fivestock feed:

7.2.h. Forcstland, Land wilh at least a
twenty-five percent (25%) tree canopy or land at
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least ten percent (10%) stocked by lorest trees of

any size. including land formeriy having had such
tree cover and that will be naturally or artificially
reforested:

7.2.i. Commereial Woodland. Where
forest cover is managed (or commercial production
of timber products:

7.2.i. Impoundments of water. Land used
for storing water for beneficial uses such as stock
ponds. irrigation. fire proteetion. reercation or water

supply:

7.2%  Fish and wildlife habitat and
recreation Jlands.  Wetlands. sh and wildlife
habitat. and arcas managed primarily for fish and
wildlife or recreation: or
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7.2k} Combined uses. Any
appropriatc combination of land uses where one
tand usc is designated as the primary land use and
one or more other land uses are designated as
sccondary land uses.

7.3. Criteria for Approving Alternative
Postmining Use of Land.

. - 7.3.a. Changing (rom onc land use category
before mining to another category after mining
constilutes an altcrnative postmining land use. An
alternative postnining land use may be approved by
the Director after consultation with the landowner or
the land management ageney having jurisdiction
over state or federal lands if the following criteria
are met:

7.3.a.1, There is a reasonable
likelihood for achicvement of the proposed use;

7.3.2.2. The usc does not present any
actual or probable hazard to the public health or

safety or threal of water diminution or pollution: and

7.3.a.3. The proposed postmining use

is not:

7.3.0a3.A, Impractical  or
unrcasonable:

7.3.a3.B. [nconsistent  with
applicable land usc policies or plans:

7.3.23.C.  Going to involve

unrcasonable delays in implementation: or
7.3.2.3.D. In violation of any
applicable law.

7.3.b. A change in postmining land use
during mining shall be done in accordance with
subdivision 7.3.a of this subscction and in
accordance with subscetion 3.28 of this rule.

§38-2-8. Fish and Wildlife Considerations.

% 1. Protection of Fish. Wildlile and Related




Environmental Values,

8.1.a. The operator shall. to the extent
possible using the best technology currently
available, minimize disturbances and adverse
impacts on fish. wildlife. and rclated environmental
values and shall achicve enhancement of such
resources where practicable.

8.L.b. No surface mining activily shall be
conducted which is likely lo jeopardize the
continued existence of endangered or threatened
species or which are likely to resull in the
destruction or adverse modilication of designated
critical habitats of such specics in violation of the
Endangered Specics Act (16 US.C. 1531 ¢t seq.).
The operator shall prompily report to the Dircclor
any Statc or Federally listed endangered or
threatened specics within the permil area of which
the operator becomes aware. Upon notification. the
Director shall consult with appropriate State and
Federal fish and wildlife agencies and. aller
consultation. shall identifr whether. and under what
conditions, the operator may proceed,

8.1.c. No surface mining activity shall be
conducted in a manner which wonld resull in the
urdavful taking of a bald or golden cagle. its nest. or
any of its cggs. The operator shall promptly report
to the Director any golden or bald cagle nest within
the permit area of which the operator becomes
aware. Upon notification, the Director shall consult
with the U. S. Fish and Wildlifc Service and also.
where appropriate. the State fish and wildlife ageney
and. after consuliation, shall identifs whether. and
under what conditions the operator may procced.

8.1.d.  Nothing in this chapter shall
authorize the taking of an endangered or threalened
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specics or a bald or golden cagle. its nest. or anv of

its eggs in violation. of the Endangercd Specics Act
of 1973, as amended, 16 U.S.C. 15331 et seq.. or the
Bald Eagle Protection Act. as amended. 16 U.S.C.
668 et seq. '

8.1.e. Each operator shall. to the extent
possible using the best technology currently
available:
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8.1.e.1. Ensure that clectric power lines
and other transmission facilities used for, or
incidental to, surface mining activities on the permit
arca are designed and constructed to minimize
clectrociion hazards to raptors. except where the
Dircctor determines that such requircements are
UNNCCCSSan:

8.1.e.2. Locate and opcrate haul and
access roads so as (o avoid or minimize impacts on
important fish and wildlife species or other species
proteeted by State or Federal law:

8.1e3.  Design fences, overland
conveyvors. and other potential barriers to permit
passage for large mammals, except where the
Dircctor determines that such requircments are
unnecessany: and

8.1.c.d. Fence. cover. or use other
appropriate methods to exclude wildlife from ponds
which contain hazardous concentrations of toxic-
forming materials.

8.2. Habitat Development.

8.2.a The operator  shalb  aveid
disturbances 1o. enhance where practicable. restore,
or replace. wetlands. and riparian vegetation along
rivers and streams and bordering ponds and lakes.
Surface mining activities shall avoid disturbances
to. enhance where practicable. or restore. habitats of
unusually high value for fish and wildlife.

8.2.b. Where fish and wildlile habitat 1s to
be a postmining land use. the plant spectes to be
used on reclaimed arcas shall be selected on the
basis of the following crileria:

8.2.b.1. Their proven nutritional value
for fish or wildlife.

8.2.b.2. Their use as cover for fish or
wildlife.

8.2.b.3. Their ability to support and
enhance fish or wildlife habitat after the release of
performance bonds. The sclected plants shall be




grouped and distributed in a manner which
optimizes edge cffect. cover. and other benelils to
fish and wildlife.

8.2.c.  Where cropland is o be the
postmining land use. and where appropriate for
wildlilc and crop-managemenl praclices. lhe
operator shall intersperse the ficlds with trees,
hedges. or fence rows throughout the harvested arca
to break up large blocks of monoculture and to
diversify habitat tvpes for birds and other animals.

8.2.d. Where residential. public service. or
industrial uses arc to be the postmining land use.
and where consistent svith the approved postmining
land use. the operator shall intersperse reclaimed
lands with greenbelts wiilizing specics of grass.
shrubs, and trees usclul as food and cover lor
wildlife.

3.2.¢. Inorder to promote the enhancement
of food. sheller and habital lor wildlife. the practice
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of creating a timber windrow is encouraged. All

unmarketable timber mayv be used io creale a
windrow within the permitied arca as approved by
the Director in the mining and reclamation plan.
The windrow shall be designed and approved as part
of awildlife planting plan and aulhorized where the
postmining land use includes wildlife habital, In
planning and constructing the windrow. carc shall be
taken not to impound water or block natural
draimwvavs. The windrow shall be placed in a
uniform and workmanhike parallel linc and located
so as to improve habitat. food and shelter for
wildlife. Areas in and around the windrow shall be
seeded after construction with approved. native
plant specics 1o provide lor crosion control and
wildlife enhancement. Construction of the wildlile
timber windrow shall take place within the permit
arca and should be placed immediately befow or
adjacent to the scdiment contred syslem. maintaining
a sufficient distance to prevent mixing ol spoil
material with the sclectively placed timber. The
placcment of spoil material. debris, abandoned
equipment. root balls and other undesirable material
in the windrow arc prohibited.

§38-2-9. Revegetation.
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9.1. General Requirements.

9.1.a. Each surlace mine operator shall
establish on all regraded arcas and all other
disturbed arcas a diverse. effective and permanent
vegetative cover of the same seasonal variety native
to the arca of disturbed land, or introduced species
that arc compatible with the approved postmining
land use.

9.1.b. The cstablished vegetative cover
shall be capable of stabilizing the soil from crosion.

9.1.c. The established vegetative cover
shall be capable of regeneration and plant
succession.

9.1.d. Revegelation cflorls will be kept
concurrent with the mining operation as mining and
backlilling progresses and shalt be carried outin a
manner that encourages a prompt vegetative cover
and rapid recovery of productivity levels compatible
with the approved postmining land use.

9.1.c. A temporan vegetalive cover shall
be established as contemporancously as practicable
with back[illing and grading until a permanent
vegetative cover can be established. At a minimum,
atemporary or permanent vegetalive cover shall be
cstablished by the end of the lirst growing season
and a permanent vegetative cover shall be
cstablished by the end of the second growing
season.

9.2. Revegetation  Plan. A complete
revegetation plan shall be made a part of each
permit application. The revegetation plan shall be
developed in a manner which is compatible with the
following requirements:

9.2.a. Plant speeics and seed mixtures that
will give a quick. permanent vegetative cover and
enrich the sotl will be given priority. Plant species
and sced mixturcs shall be considered of the same
seasonal variety when they consisl of a mixture of
specics of equal or superior utility as compared with
the scasonmal ulility  of naturally-occurring
vegelation.  All revegetation mixtures must mnclude
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at least one herbaccous legume species.

9.2.b. All speeics shall be compatible with
the plant and animal species of the region and the
approved post mining land usc.

9.2.c. All species shall comply with State
and Federal seed, poisonous and noxious plant. and
. introduced specics. laws and roles and regulations.

9.2.d. If both the premining and
postmining land uscs are cropland. planting of the
crops nonmally grown will mect the requirements of
subdivision 9.2.a of this subsecction.

9.2.e. The revegetation plan shall contain
a statement asserting that rills and gullies which
form in arcas that have been regraded and topsoiled
and which disrupt the approved postmining land
use. imferfere with the reestablishment of the
vegelation cover. or cause or coniribule (o a
viclation of applicable water quality standards will
be filled. rcgraded. stabilized. lopsoiled. and
resecded or replanted.

9.2.f. The revegetlation plan shall speeify
that the operator will rapidly establish temporary
vegetation cover on disturbed and regraded arcas
around sediment control structures, haulage ways.
stockpiles. storage arcas. and other arcas where
excessive grosion is likely 1o occur.  Immediate
seeding of approved annuals and biennials on such
arcas shall be considered as a means for achieving
temporary vegetative cover only.

9.2.g A planting plan shall be made a part
of the revegetation plan and shall contain the
following:

9.2.g.1. A prediction of the minesoil
character based on overburden analvsis. soil
analysis, and other available information:

9.2.¢.2,
ncutralize acidity:

The proposed Lreatment 19

9.2.23.

sced bed preparation:

The method of mechanical
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9.2.24. The application rates and
analysis of [ertilization:

9.2.g5.
types of muleh:

The application rates and

9.2.g.6. The application rates and
species of perennial vegetation including herbaceous

and woody plants in accordance with the Handbook

or other appropriate sources:

9.2.2.7. The areas to be planted or
seeded to trees and shrubs:

9.2.¢.8. The land use objective: and
9.2.¢.9. A maintenance schedule.

92 h Alternative species of trees. shrubs,
srasses. legumes. or vines may be substituted for
native species if approved by the Director. Use of
substitute species may be approved on the basis of
the following:

9.2.h.}. The speeies are compatible
with the plant and animal species of the region and
are nceessany 1o and compatible with achicving the
approved postmining land use: and

9.2.h.2, The species meet  the
requircments of applicable State and Federal seed.
poisonous and noxious plant. or introduced species
laws and regulations.

9.2.i. The vegetation plan shall contain a
plan for soil treatment and amendments which meet
the following minimum standards:

9.2.4.1. 600 Ibs/ac of 10-20-10 or 10-
20-20 fertilizer.  Allernative rates and fertilizer
analysis based on soil analysis performed by a
qualilicd soils laboratory may be substituted.

9.2.1.2. Lime shall be required where
soi! pH is less than 5.5, Lime rates shall be such
that a uniform soil pH of 6.0 will be achieved. An
alternate maximum or minimum soil pH may be
approved based on the optimum pH for the




revegetation species.

9.2.1.3. Mulch Specifications: Mulch
shall be used on all disturbed arcas. Approved
materials and minimum rates Lo be applied arc as
follows:

Material Ralc/Acre

Straw or hay 1 -2 tons materials may be
anchored  with  asphall
emulsion or other iechniques
approved by the Dircctor.

Wood Fiber or
Wood Cellulosc 1.000 bs.

Shredded Bark 30 cubic vards

Adhesives or tackifiers may be used with wood
[iber or wood cellulose at the rates mdicated in the
following table:

Minimum Rate/Acre for Woaod Fiber
or Waod Cellulose

Malerial Rate/Acre

Genagqua 743 25 gallons S0 Ths,

Curasol AK or HA 25 gallons 300 b,
Aerospray 70 25 gallons 500 Ibs.
9.2} In implementing the revegelation

plan, the operator shall take into consideration the
character of the minesoil. Faclors to be considered
arc the following:

9.2j.1. Fertility:

9.2.).2. Stonincss:

9.2,).3. Texture:

9.2.3.4. Stecpness of slope:

9.2.j.5. Standard ficld and laboratory
overburden analvsis: and
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9.2,j.6. Premining overburden analysis.

9.2k, Minesotls which have a
demonstrated history of acidity or other chemical
parameters which may limit vegetative success shall
be analyzed by a qualified soils laboratory. The
results of such analysis shall be made a part of the
{inal planting plan.

-~

9.3,
Cover.

Standards for Evaluating Vegetative

9.3.a. The planting plan may be amended
or modificd prior to implementation to reflect the
results ol analyses of mine soils and to make minor
adjustments 1o application rates and species
composition.  Any amendments or modifications
which refleet major changes in sceding or planting
rates and speeies composition shall be submitted as

_ & permiit revision.
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9.3.b. Final Planting Report. A final
planting plan report shall be submitted to the
Director within sixty (60) davs after Phase | bond

reductions.  The report shall contain the actual
acrcage planted.  application  rates  of soil

amendments. seed and scedlings mixtures and rates.
Where tree plantings are a part of the revegetation
plan. the report may reflect only grasses and
legumics with a subsequent and scparate report to be
fited alter the (ree plantings arc completed during
the appropriate planting season.

9.3.c. Time [or Inspection. Prior to the
recognized spring and fall planting secasons, the
operator shall review all areas which were seeded
and/or planied during previous planting scasons.
The operator shall then cause those arcas deficient
in vegetative cover to be retreated (graded, seeded,
planted. muiched. fimed. ete)) to cstablish the
required fevel of vegetation success.

9.3.d. Not less than two (2) years following
the last date of augmented sceding. the Director
shall conduct a vegetative inspection to determine
that applicable standards for vegetative success
have been mel. [n evaluating vegetative success, the
Dircclor shall use a statistically valid sampling
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technique with a ninety (90) pereent statistical
confidence interval from the Handbook., An
inspection report shal] be (iled for cach inspection
and when the standard is mect. the Director shall
execufe a Phase Il bond release.

9.3.e After five (5) growing scasons
following the last augmented sceding. planting,
fertilization, revegetation. or other work. the
operator may request a final inspection and [inal
bond release. Upon receipt of such request. the
Dircctor shall conduct a final vegetative cvaluation
using approved. statistically  valid sampling
techniques. A final report shall be filed and il the
applicable standards have been met. the Dircctor
shall rclease the remainder of the bond. Ground
cover, production. or siocking shall be considered
equal to the approved success standard when they
arc not less than 90 (ninety) pereent of the succeess
standard.

9.3.f. Where the post mining land usc
requires legumes and perennial grasses. the oparator
shall achicve at least a nincty (90) percent ground
cover and a productivity level as sct forth in the
Handbook during any two years of the responsibilily
period cxcept for the first year. Substandard arcas
shall not exceed onc-fourth (1/4) acre in size nor
total mare than ten (10) percent ol the area secded.
Exceptions to this standard may be authorized by
the Director based on the [ollowing:

9.3.0.1. For arcas 1o be developed for
industrial or residential usc less than two (2) vears
after regrading is completed. the ground cover of
living plants shall not be less than required o
control crosion.

9.3.f.2, For arcas to be used for
cropland. the success of erop production [fom the
mincd arca shall be equal to or greater than that of
the approved standard for the crop being grown over
last two (2) consceutive growing scasons of the {ive
arowing scason liability period. The applicable five
growing scason period of responsibility  [or
revegetation shall commence at the date of initial
planting of the crop being grown.
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9.3.g. On arcas to be developed for forest
land and/or wildlife use. success ol vegelation shall
be determined on the basis of (rec and shrub
survival and ground cover. Minimum standards for
woody plants shall be seventy pereent {70%) ground
cover of legumes and perennial grasses, and four
hundred [ty (430) trees (including volunteer tree
species) and/or planted shrubs per acre for the
growing season of the last vear of the responsibility
period.

Substandard arcas shall not exceed one-
fourth (1/4) acre in size nor total more than twenty
pereent (209%) of the area seeded or ‘planted.
Provided, that where a wildlife planting plan has
been approved by a professional wildlife biologist
and proposes a stocking rate of less than four
hundred [ty (450) trees or shrubs per acre the
standard for grasses and legumes shall meet those
standards contained in subdivision 9.3.f of this
subsection. At the time of final bond release, at
lcast cighty (80) percent of all trees and shrubs used
to determine revegetation success must have been in
place for at least sixty (60) percent of the applicable
minimum period of responstbility. Trees and shrubs
counted in determining such success shall be healthy
and shall have been in place for not less than two (2)
Lrowing scasons.

9.3.h. Fores! rcsource conscrvation
standards for commerceial relorestation operations
are as [ollows:

9.3.h.1, The minimum stocking rate of
commercial tree species shall be in accordance with
the approved forest management plan prepared by
a registered professional forester. In no case may
the rale be less than four hundred {ifts (450) stems
per acre of commercial tree species:

9.3.h.2. A request for bond release
shall be approved by the Director if the tree survival
is equal to or greater than three hundred (300) trees
per acre or the rate specified in the forest
management plan and there is seventy percent
(70%) herbaceous cover during Lhe growing season

ol the last year of the responsibility period: and
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9.3h3. At the time of final bond
release, at least eighty (80) percent of all trees and
shrubs used to determine revegetation suceess must
have been in place for at least sixty (60) percent of
the applicable minimum period ol respensibility.
Trees and shrubs counted in determining such
success shall be healthy and shal! have been in place
for not less than Lwo (2) growing scasons.

§38-2-10. Prime Farmlands.
1¢.1. Identification of Prime Farmlands.

10.1.a. Each permit application shall
include the results of a reconmaissance inspection to
determine whether or not all or part of the permit
area is prime farmland. All or any part of 2
proposed permil arca may be designated by the
Dircclor as prime farmland on the basis ol a
reconnaissance inspection. soil surveys. and other
required information submitied as part of a permit
application. For the purposes of this section. said
surveys shall mean surveys developed in accordance
with standards of the National Cooperative Soil
Survey which includes the procedures set forth in
the U, S. Department of Agriculture Handboaok 436
{Soil Taxonomy) and 18 (Soil Survey).

10.1.b. The requircments for said surveys
may be waived by the Director if the applicant can
demonstrate that a basis cxists for making a
negative determination of prime farmland.

10.2.
Farmland.

Negative Determination of Prime

10.2.2. Land within the proposed permit
arca shall not be considercd as prime {armland
where the applicant can demonstrate one or maore of
the following situations:

[0.2.a.]. No land within ithe proposed
permit boundaries have been historically used lor
cropland.  For purpescs of prime [armland
determinations, historically used for cropland
means;

10.2.a.1.A. Lands that have been
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used for cropland for any five (3) years or more out
of the ten (10) vears immediately preceding the
acquisition, including purchase. lease, or option, of
the land for the purpose of conducting or allowing
through resale. lease or option the conduct of
surface coal mining and reclamation operations;

10.2.a.1.B. Lands that the Director
determines. on the basis of additional eropland
history of the surrounding lands and the lands under
consideration. that the permit area is clearly
cropland but falls outside the specific five (5) years
in ten (I0) criterion. in which case the rules for
prime farmland may be applied to include more
years to cropland history only to increase the prime
farmland acreage to be preserved: or

10.2.2.1.C. Lands that would
likely have been used as cropland for any five (5)
oul ol the [ast ten (10) vears. immediately preceding
such acquisition but lor the same fact of ownership
or control of the tand wnrelated to the productivity of
the land.

10.2.a.2. The slope of all land within
the permit arca is ten percent (10%) or greater;

10.2.a.3. Other factors cxist. such as a
veny rocky surface. or the land is frequently flooded
during Lhe spring or [all season more olicn than once
it bwo {2) vears, which clearly places all land within
the area outside the purview of prime farmtand; or

10.2.24. A written determination
based on soil surveys and other scientific findings
made by a qualified person other than the applicant
that land within the proposed mining arca does not
meet the requircments for prime farmlands. The soil
survey shall be of the detail used by the U. S. Soil
Conservation Service [or operational conservation
planning and shall contain at a minimum a
description of seil mapping units. pH. soil horizon
depths and soil densities.

10.3.
Farmland.

Plan for Restoration of Prime

1(.3.a. The applicant shall propose a
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plan for the mining and restoration of any prime
farmland within the proposed permit arca. This
plan shall be made a part of the permit applicalion
and shall be the basis for determining the
technological capability of the applicant Lo restore
prime farmlands. The plan shall mclude:

10.3.a.1. A soil survey of the
original undisturbed soi profile showing the deplh
and thickness of cach ol the soil horizons that
collectively constitute the root zone. The soif survey
shall be of the detail used by the U. S. Soil
Conservation Service for operational conscrvation
planning and shall contain. al a minimum. a
description of soil mapping units. pH. soil density.
and the depth and thickness of cach seil horizon:

10.3.a.2. The proposcd (vpes of
equipment and methodology to be used lor removal.
storage. and replacement ol the soil in accordance
with subsection [0.4 ol this section:

10.3.a.3. The location ol arcas to
be used for the separate slockpiling of the soil
horizons and plans [or soil stabilization belore
redistribution:

10.3.a.4. The usc ol topsoil substitules
may be approved by the Dircelor on the basis of
scientific information provided by the applicant that
the substitute material is sutlable for the proposed
postmining land usc. Such information shall be
made a part of the permil application:

10.3.a.5. Plans for sceding and/or
planting the regraded arca and the conservalion
practices proposcd to control crosion and
sedimentation during the first twelve (12) mouths
after regrading is completed:

10.3.a.6. Scientific  dala  from
comparable arcas thal demonstrate that the
applicant will achieve. within a reasonable period of
time, equivalent or higher levels of vield alter
mining as existed belore mining: and

i0.3.a.7. Information  regarding
productivity prior to mining. including the average
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vield of food. fiber, forage or wood products
obtained under a high level of management.

(0.4, Special Requirements.

10.4.a. For all proposed mining operations
on prime farmlands. the applicant shall meet the
following special requirements:

10.4.a.1. All soil horizons to be used in
the reconstruction of the soil shall be removed and
stockpiled before drilling. blasting. or mining.
Where removal of seil horizons result in erosion that
may cause air and water pollution. the application
shall specifi- methods er trealment to control erosion
ol exposed overburden.  The application shali
describe procedures to be used to:

10.4.a.1. A, Remove separately the
cntire A horizon or other suitable soil materials
which will be used to create a final soil having a
greater productive capacity than that which existed
prior to mining, Such operations will be carried out
in a manner that prevenls mixing or contamination
with other maicrial belore replacement:

10.4.2.1.B. Remove separately the
B horizon of the natural soil or a combination of B
horizon and underlving C horizon or other suitable
soil material that will create a reconstructed root
zone of greater productive capacity than that which
existed prior to mining. Such operations shall be
carricd oul in a manner that prevents mixing or
conlamination with other material: and

10.4.2.1.C. Remove separately the
underlying C horizons or other strata. or 2
combination of such horizons or other strata to be
used instead of the B horizon that arc of greater
thickness and that can be shown to be more
(avorable for plant growth than the B horizon, and
that when replaced will create in the reconstructed
soil a final root zone of greater depth and quality to
that which existed in the natural soil.

10.4.b, (I stockpiling of soil horizons is
necessary, the A horizon and B horizon shall be
stored separately [rom cach other. The stockpiles




shall be sited within the permil arca at a suntable
location where they will not be disturbed or exposcd
to excessive erosion by water or wind belore the
stockpiled horizons can be redistributed on the
regraded surface. Stockpiles in place for more than
thirty (30} days shall be protected from crosion.

10.4.¢c. Soil Replacement.

104.c.1. Soil  reconstruction
specifications established by the U. S. Soil
Conservation Service shall be based upon the
standards of the National Cooperative Soil Survey
and shall include. as a minimum. physical and
chemical characteristics of reconstructed soils and
soil descriptions containing soil-horizon depths. soil
densitics. soil pH, and other specifications such that
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constructed soils will have the capability of

achicving levels of vield equal to. or higher than.
thosc of nonmined prime farmiand in the
surrounding arca.

10.4.c.2. The minimum cepth ol sail
and substitute soil material to be reconstructed shall
be forty-eight (48} inches. or a lesser depth equal to
the depth to a subsurface horizon in the natural soil
that inhibits or prevents rool penclration. of a
greater depth if determined neeessary to reslore the
original soil productivity capacity. Soil horizons
shall be considered as inhibiting or preventing root
penetration if their physical or chemical properties
or water-supphing capacitics causc them to restrict
or prevent penctration by roots of plants common (o
the vicinity of the permit arca and il these propertics
or capacities have little or no beneficial effect on
soil productive capacity.

10.4.¢.3. The operator shall replace
and regrade the soil horizons or other rool-zone
material with proper compaction and uniform depth,

10.4.c.4. The operator shall replace the
B horizon, C horizon. or other approved substiluie
material to the thickness nceded to meet the
requirements  of paragraph  10.4.c.2 of this
subsection.

10.4.c.5. The operator shall replace the
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topsoit or other approved substitute materials as the
final surface soil layer. This surface soil layer shall
equal or exeeed the Lhickness of the original surface
soil layver, as determined by the soil survey.

10.4.d. Apply nutrients and soil
amendments as needed to establish quick vegetative
growth.

10.d.e. In those arcas where the B or C
herizons were not removed but mav have been
compaeled or otherwise damaged during the mining
operation. the operator shall engage in deep tilling
or other appropriate means to restore premining
capabilitics.

10.5. Revegetation. Each person who conducts
sur(ace coal mining and reclamation operations on
prime farmland shall meet the following
revegetation requirements during reclamation:

10.5.a. Following soil replacement, the
operator shall cstablish a vegetative cover of the
tvpe and in the manner set {orth in the approved
permtit. Seeding and/or planting shall be
accomplished during the next period for favorable
planting conditions. Suitable mulch and other soil
stabilizing practices shall be used on all areas; and

10.5.b. Within the time period specified in
the permil. but not more than ten (10) vears after
completion of back{illing and rough grading, any
portion of the permit arca which is prime farmland
must be used for crops. The crops may be grown in
rotation with hay or pasturc crops. The Director
may approve the use of perennial plants for hay
where this is a common long term use of prime
farmland soils in the swrounding arca.

10.6. Revegelation and Restoration of Seil
Productivity.

10.6.0. Following prime farmland soil
replacement. the soil surface shall be stabilized with
a veaetative cover or other means that effectively
controls soil loss by wind and water crosion.

10.6.b. Prime farmland soil productivity




shall be restored in accordance with the following
provisions:

1¢.6.b.1. Measurement ol soil
productivity shall be initiated within ten ([(} years
after complction of soil replacement.

10.6.b.2. Soil productivily shail be
measured on a representative sample or on all ol the
mined and reclaimed prime farmland area using the
reference crop determined under paragraph 10.6.b.6
of this subdivision. A statistically valid sampling
technique at a ninely (90} percent or greater
statistical confidence level shall be used as sct forth
in the Handbook and in consullation with the U. S.
Soil Conservation Service.

10.6.5.3. The measurcment period for
determining average annual crop production (yvicld}
shall be a minimum of three (3) crop yvears prior (o
release of the perlormance bond.

10.6b.4. The level of management
applied during the measurcment period shall be the
samec as the level of management used on nenmined
prime farmland in the surrounding arca.

10.6.b.5. Restoration  of  soil
productivity shall be considered achicved when the
average vield during the measurement period cquals
or exceeds the average vicld of the reference crop
established for the same period for nonmined soils
of the same or similar texture or slope phasc of the
soil serics in the surrounding arca under equivalent
management practices.

10.6.b.6. The reference crop on which
restoration of soil productivity is proven shall be
selected from the crops most commonty produced
on the surrounding prime farmland.  Where row
crops are the dominant crops grown on primc
farmland in the area. the row crop requiring the
greatest rooting depth shall be chosen as one of the
refercnce crops. ' '

10.6.b.7. Relerence crop viclds for a
given crop season arc 1o be determined {from:
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10.6.6.7.A.  The current yield
reccords of representative local farms in the
surrounding area. with concurrence by the U, S. Soil
Conservation Service: or

10.6.b.7.B. The average county
viclds rccognized by the U. S, Department of
Agriculture. which have been adjusted by the U. S.
Soil Conservation Service for ocal vield variation
within the county that is associated with differences
between nonmined prinie farmland soil and all other
soils thal produce the reference crop.

10.6.b.8. Under either procedure in
paragraph 10.6.b.7 of this subdivision. the average
reference crop vield may be adjusted. with the
concurrence ol the U. S, Soil Conservation Service,

for:

10.6.5.8.A, Disease, pest, and
weather-induced scasonal variations: or

10.6.b.8.B. Dillerences in specific
management  practices  where  the  overall
management practices ol the crops being compared
arc equivalent.

§38-2-11. Insurance and Bonding.
FL L Insurance.

11.1.a. The applicant shall provide liability
insurance for cach surface mining and reclamation
operation and maintain such insurance throughout
the life of the permit or any renewal thereof, and the
liability period necessary to complete all reclamation
operations, in the following minimum amounts for
cach surlace mining and reclamation operation:

11.1.a.1. For bodily injury $300,000
for cach oceurrcnce and $300.000 aggregalte.

11.1.a.2. For property damage
$300.000 for cach occurrcnce and $500.000
aggregate with no cxclusions for blasting,
landslides. or water loss.

11.1.b. A statement shall be alfixed to each
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certificate of insurance aflirming that the insurer
will promptly notify the Dircctor of any substantive
change in policy including cancellations.
termination, or failure o renew.,

11.1.c. [nsurance coverage [or blasting
damage may be terminated prior to final bond
release but not before blasting activities have ceased
provided that the full amount of liability coverage
shall continue as required by the Act and this rule.

11.2. General Requirements For All Bonds.

{1.2.a. Prior to issuance of a permit and
prior to initiation of surface mining operations. the
operator shall provide a bond in accordance with
sections 11 and 12 of the Act and in accordance
with this scetion.

I1.2b.  All performance bonds shall
provide a2 mechanism for a bank or surcty company
to give prompt notice to the Dircctor and the
permittee of any action filed alleging the insolvency
or bankruptey of the surcty company. the bank. or
the permittee: or alleging any violations which
would result in suspension or revocation of the
surcty's license or bank's charter to do business.

11.2.c. Upon incapacily ol the bank or
surety company by reason of bankrupley.
insolvency. or suspension or revocation of a charter
or license. the permiltee shall be deemed (0 be
without bond coverage and shall promptly notify the
Drirector.

11.2.d. The Dircetor shail issuc a notice of
violation against any operalor who is withoul bond
coverage. The notice ol violation shall specify a
period of time to replace bond coverage nol to
excecd fifteen (13) days. During this period the
Director shall conduct weekly tnspections to cnsure
continuing compliance with permit requirements.
this rule, and the Act. Such notice of viotation, if
abated within the specified time period. shall nol be
counted as a notice of violation for purposes of civil
or criminal penalties determiing a "patlern of
violations" and need not be reported as a past
violation in subsequent permit applications. [ such
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a notice of violation is not abated in accordance with
the specified time period. a cessation order shall be
issucd. at which time the operator shall initiate and
complete as contemporancously as possible total
reclamation of all disturbed areas.  Mining
operations shall not resume unti! the Dircctor has
determincd that an acceptable bond has been posted.

11.2.¢. For bonds and permtits which are to
be transferred. assigned or sold under the provisions
of subsection 3.23 of this rule and which have
significant long-term environmental liabilities the
Direclor may require a showing that either the bond
is sulTicicnt to cover the liability or that the assignee
has the [inancial resources and capability to assume
the liability.
11.3. Bond lustrumenis,

11.3.a. Surety bonds shall be subject to the
{ollowing conditions:

11.3.2.1. A surety bond shall be
exceuied by the operator and a corporate surety
licensed to do business in the Stale of West Virginta
and approved by the Dircclor,

11.3.22.  Surcty bonds shall be
noncancelable during their term except that surety
bond coverage may be adjusted in accordance with
the provisions ol subsection 12.3 of this rule.

11.3.b. Collatcral bonds will be negbtiable
and guaranteed and subject to the following
conditions:

11.3.b.1.
hond shall be:

The lorm of the collateral

11.3.b.1.A. Bonds of the United
States or its possessions:

[1.3.b.1.B. Full faith and credit
general obligation bonds ol the State of West
Virginia. or other states. and any county. district
municipality of the state of West Virginia or other
states:




11.3.b.1.C. Certifieatc of deposit:
11.3.b.1.D. Cash:

11.3.b.1.E. Real property posted
as a collateral bond shall meet the following
conditions:

11.3.b.LE.l. The applicant
shall grant the Division of Environmental Protcction
a first mortgage, first deed of trust. or perfected
first-lien security interest in real properly sith a
right to sell or otherwisc dispose of the property in
the event of forfeiture:

11.3.b.1.E.2. In order lor the
Dircctor to evaluale ihc adequacy of the real
property offered to satisfy collateral requirements.
the applicant shall submit a schedule of the real
property which shall be mortgaged or pledged o
sccure the obligations under the indemnity
agreement. The list shall include: (1) A deseription
of the property: (2) The fair market value as
determuned by an independent appraisal conducted
by a certified appraiser: and (3) Prool’
possession and title to the real property: and

11.3.b.1.E3. . The propeny
may include land which is part of the permit arca:
however, land pledged as collateral for a bond under
this section shall not be disturbed under any permit
while it is serving as sccurity.

11.3.b.1.F. Whole lilc insurance
policies posted as a collateral bond shall meet the
following conditions:

11.3.b.1.F.1. Thecomporation.
partnership, or sole proprictorship applving lor the
permit shall own the said poliey;

FL3b.1.F.2. The Director
shall obtain possession of and kecp in custody all
policics assigned by the applicant. unti! authorized
for release or replacement:

11.3.b.1.F.3. The Dircclor
shall. at a minimum, valuc this collateral at net cash
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surrender value so as to ensure that such policies,
less all penaltics and administrative expenses
incurred at the time of redempiion. shall equal or
exceed the amounts of the bond required to be
posted:

11.3b..F4. The net cash
surrender value of the whole life insurance policy
shall not excecd $300.000.00:

[1.3b.1.F.5. The Director
shall accept only whole life pelictes which are not
intercst sensitive and have a guaranteed rate of
interest:

113.b.[.F.6. The Director
shall require that whole life policies be assigned to
the Division of Environmental Protection, in
writing. and reflect this assignment upon the books
of the company issuing such policies and be
recorded by the applicant as required by the
Director:

11.3.b.1LF.7. Upon and during
the assignment. such policies shall bear no liens,
loans or eucumbrances, and nonc shall become
clfective without the prior written consent of the
Director. with the exception of allowing future
dividends distributed to such policics to offset
annual premiums. so long as the net cash surrender
value meets or exceeds the amounts of the bond |
required: and

11.3.0.1.F.8, The Director
shall onhv accept those policies issued by companies
licensed to conduct business in the State of West
Virginia. Furthermore. such companies shall be
member insurers of the West Virginia Life and
Health Insurance Guaranty Association and have an
independent financial rating by A. M. Best
Company of A+ (Superior). Aan by Moody's
Investor Service. or the equivalent.

11.3.b.1.G. Letters of credit shall be
subject 1o the following conditions:

11.3.b.1.G.1. The letter may
only be issucd by a bank organized or authorized to




do business in the State of West Virginia:

11.35.1.G.2. Letters of credit
shall be trrevocable during their terms. The Director
may approve the use of letters of credit as seeurily
in accordance with a schedule approved with the
permit. Any bank issuing a letier of credit for the
purposes of this part shall notifyv the Director in
writing at least ninety (90) days prior to the maturity
date of such letter of credit or the expiration ol the
letter of credit agreement. Letters of credit utilized
as securitics in arcas requiring continucus bond
coverage shall be forfeited and collecicd by the
Office of Attorney General, if not replaced by other
suitable bond or letter of credit at least thirty (30)
days before the expiration date of the letter ol eredit
agrectcnt:

11.3.b.1.G.3. The lelter must
be pavable to the Division of Environmentai
Protection in part or in full upon demand and receipt
from the Director of a notice of lorfci{ure:

11.3.b.1.G.4.  The Dircetor
shall not accept a letter of credit in exeess of ten
percent (10%]) of the bank's capital surplus account
as shown on a balance sheet centilied by a certilied
public accountant:

[1.3.b.1.G.5. The Director
shall not accept letters of credit from a bank lor any
person. on all permits held by that person. in cxeess
of three times the compam's maximum single
obligation as provided by State law:

11.3b.1.G.6. The Dircclor
shall provide in the indemnity agreement that the
amount shall be confessed to judgment upon
forfeiture: and

11.3.6.1.G.7. The bond shall
provide that:

11.3.b.1.G.7.(a) The bank
will give prompt notice to the permitice and the
Director of any noticc received or action [iled
alleging the insolvency or bankruptey of the bank, or
alleging anyv violations of regulatory requircments
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which could result in suspension or revocation of the
bank's charter of license to do busincss:

. 11.3.b.1.G.7.(b} In the
event the bank becomes unable to fulfill its
obligations under the letter of credit for any reason,
noiice shall be given immediately to the permittee
and the Dircetor: and

11.3.6.1.G.7.(c) Upon the
incapacily of a bank by rcason of bankruptcy,
insolveney or suspension or revocation of its charter
or license, the permitlee shall be deemed to be
without bond coverage in violation of section I1
and/or section 12 of the Act. The Director shall
issue a notice of violation against any permittee who
is without bond coverage. The notice shall specify
a reasonable period Lo replace bond coverage, not to
exceed ninety {(90) davs. During this period the
Drirector shall conduct weekly inspections to ensure
continuing  compliance  with  other  permit
requirements. the regulatory program and the Code
of West Virginia. Such notice of violation. if abated
within the period allowed. shall not be counted as a
notice of violation for purposes of determining a
"pattern of willlul violations" and need not be
reporied as a past vialation in permit applications.
II' such a notice of violalion is not abated in
accordance wilh the schedule. a cessation order shall
be issued. at which time the operator shall begin and
complete, as contemporancously as possible. total

reclamation ol the area.
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11.3.b.1.G.7.(d) Persons with
an interest in letters of credit posted as a bond, and
who desire notification of actions pursuant to the
bond. shall request the notilication in writing to the
Director at the time collateral is offered,

11.3b.2. The Dircctor shall obtain
possession of and kecp in custody all collateral
deposited by the applicant, until authorized for
rclease or replaccment:

11.3.b.3. The Dircclor shall require
that certificates of deposit be assigned to the
Division of Environmental Protection. in writing,
and reflect this assignment upon the books of the

P
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bank issuing such certificates:

11.3.b.4. The Dircctor shall not accept
an individual certificate for a denomination in
excess of maximum insurable amount as determined
by F.DIC.:

11.3.b.3. The Dircctor shall require the
banks issuing these certificates to waive all rights of
setoff or liens which it has or might have against
those certiftcates:

11.3.b.6. The Director shall only
accept certificates of deposit in a bank in this State:

11.3.b.7. Persons with an interest in
collateral posted as a bond. and who desic
notification of actions pursuant 1o the bond. shall
request the notification in writing to the Dirsctur at
the time collateral is offered:

11.3.b.8. The estimated bond value of
all collateral posted as bond assurance under this
paragraph shall be subjcct to a margin which is a
ratio of bond value to market value as determined by
the Dircctor. This margin shall rellect legal and
liquidation fees. as well as value depreciation.
marketability and {Tuctuations which might allect
the net cash available to the Director for performing
reclamation. The bond value of collateral may be
evaluated at any time, but shall be evaluated as part
of permit renewal and if necessary the bond value
increased or decreased. In no case shall the market
value be less than the required bond valuc: and

11.3.b.9. For those permits issucd
prior to January 1, 1993, which have collateral
bonds other than these specified in this paragraph.
such bond may remain in clTect unless they are
determined by the Director to be msuflicient or
otherwise invalid.

11.3.c. Escrow Bonding.

11.3.c.1. The Director mav authorize
the operator to supplement a bonding program
through the establishmem of an escrow account
deposited in onc or more [ederally insured accounts
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pavable on demand only to the Director or deposited
with the Director directly. Contributions to the
account may be based on acres alfected or tons of
coal produced or any other rate approved by the
Director. In all cases, the total bond including the
escrow amount. as determined by the Director in the
bonding schedule, shall not be less than the amount
required under Sections 11 and 12 of the Act.

11.3.¢.2. Escrow funds deposited in
federally insured accounts shall not exceed the
maximum insured amount under applicable Federal
insurance programs such as by F.D.LC.

11.3.c.3. Interest paid on an escrow
account shall be retained in the escrow account and
applicd to the bond value of the escrow account
unless the Director has approved that the interest be
paid (o the operator. In order to qualify for interest
payment. the operator shall request such action in
writing during the permit application process.

i1.3.c.4. Certificates of deposit may be
substituted or escrow accounts upon approval of
the Dircetor.

11.3.d. Secll-Bonding.

11.3.d.1. Definitions. For the purposes
ol this subscction only:

11.3.d.1.A. Current assets means
cash or other assets or resources which are
reasonably expected 1o be converted to cash or sold
or consumed within onc (1) vear or within the
normal operating eyvele of the business.

11.3.d.1.B.  Current liabilities
means obligations which are reasonably expected to
be paid or liquidated within onc (1) vear or within
the normal operating cycle of the business.

11.3.d.1.C. Fixed asscts means
plants and equipment. but docs not include land or
coal in place.

11.3.d.1.D. Liabilities means
obligations to (ransfer assets or provide services to
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other ecntities in the future as a result of past
transactions,

11.3.d.1.E. Net worth mecans total
assets minus total liabilitics and is cquivalent to
owners equity.

11.3.4d.1.F. Parent corporation
means corporation which owns or controls the
applicant.

11.3.d.1.G. Tangible nel worth
means net worth minus intangibles such as goodwill
and rights to patents or royalties.

11.3.d.2. The Director may accept a
self-bond from an applicant lor a permit if all of the
following conditions are met by the applicant or its
parcit corporation guarantor:

11.3.d2.A The applicant
designates a suitable agent lo receive service of
precess in the stale where the proposed surface coal
mining eperation is 1o be conducted.

11.3.d.2.B. The applicant has been
in continuous operation as a busincss entity for a
period of not less than five (3) vears. Continuous
operation shall mecan that business was conducted
over a period of five (3) vears immediatel
preceding the time of application.

11.3.d.2.B.1. The Dircclor
may allow a joint venture or syndicate with less than
five (5) years of continuous operation to qualify
under this requirement. if each member of the joint
venture or syndicate has been in continuous
operation for at least (ive (3) years immediately
preceding the time of application.

[1.3.4d2B.2 When
calculating the period of continuous operation. the
Dirccior may exclude past periods ol inlerruption Lo
the operation of the business entity that were beyond
the applicant's control and that do not alTect the
applicant's likelihood of remaining in business
during the proposed surfacc coal mining and
reclamation operations.
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11.3.d.2.C. The applicant submits
financial information in sulficient detail to show that
the applicant meets onc of the following criteria:

11.3.d.2.C.1. The applicant
has a current rating for its most recent bond
issuance of "A" or higher as issued by either
Moody's Tnvestor Service or Standard and Poor's
Corporation:

11.3.d.2.C.2. The applicant
has a tangible net worth of at least ten (10) million
dollars. a ratio of total liabilities to net worth of 2.3
times or less. and a ratio of current assets to current
liabilities of 1.2 times or greater: or

11.3.d.2.C.3. The applicant’s
fixcd assets in the United State total at [east twenty
(20) million dollars. and the applicant has a ratio of
total liabilitics Lo net worth of 2.5 times or less, and
a ralio of current assets Lo current liabilitics of 1.2
limes ar grealer.

11.3.d.2.D. The applicant submits:

11.3.d4.2.D.1. Financial
statements for the most recently completed fiscal
vear accompanicd by a reporl prepared by an
independent  certified  public  accountant  in
conformity with gencrally accepted accounting
principles and containing the accountant's audit
opinion or review opinion of the financial
stalecments with no adverse opinion: ‘

11.3.d4.2.D.2. Unaudited
linancial statements {or completed quarters in the
current fiscal year: and

[1.3.d.2.D3. Additional
unaudited information as requested by the Director.

11.3.d4.3. The Dircctor may accept a
written guarantee lor an applicant's seli-bond [rom
a parent corporation guarantor. if the guarantor
meets the conditions of subparagraphs 11.3.d2.A
through 11.3.d.2.D of this paragraph as if it were
the applicant. Such a written guarantee shall be
referred to as a "corperate guarantee”. The terms of




the corporate guarantec shall provide for the
following:

11.3.4.3.A. Ifthe applicant fails to
complete the reclamation plan. the guarantor shall
do so or the guaranior shall be liable under the
indemnity agreement to provide lunds to the
Dircctor sufTicient to complete the reclamation plan.
but not to exceed the bond amount.

11.3.d.3.B. The comporate
guarantee shall remain in forec unless the guarantor
sends notice of cancellation by certified mail to the
applicant and to the Dircctor at least nincty (90)
days in advance of the canceliation date. and the
Director accepts the cancellation.

11.3.d.3.C. The canceliation may
be accepled by the Dircctor il the applicant obtains
suilable replacement bond belore the cancellation
date or if the lands for which the self-bond. or
portion thereof. was accepted have nol been
disturbed.

11.3.d.4. For the Director 1o aceept an
applicant's sclf-bond. the tolal amount of the
oulstanding and proposed scli-bonds of the
applicant for surface coal mining and reclamation
opcrations shall not exceed twenty-five (23) pereent
of (he applicant's tangible net worth in the United
States. For the Dircclor 1o accept a corporate
guarantee, Lthe total amount of the parent corporation
guarantor's present and proposed scil-bonds and
guaranteed self-bonds for surface coal mining and
reclamation operations shall not exceed twenty-five
(23) percent of the guarantor's tangible nel worth in
the United States.

11.3.d.5. 1 the Direclor accepis an
applicant's self-bond. an indemnity agrecment shall
be submitted subject 1o the ollowing requircments:

Fl.3.d.5.A. The  indemnitly
agreement shall be executed by all persons and
parties who are to be bound by it. including the
parent corporation guarantor. and shall bind cach
Jjointly and severally.
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t1.3.d.5.B. The  indemnity
agreement shall be accompanted by an affidavit
certifying that the agreement is valid under all
applicable State and Federal laws.

11.3.d.5.C. Corporations applying
for a sclf-bond or parent corporations guaranteeing
a subsidiany's scl{-bond shall submit an indemnity

_agreement signed by two (2} corporate officers who

81

arc authorized to bind the corporation. A copy of
such authorization shall be provided ta the Director.
The guarantor shall provide a copy of the corporate
authorization demonstrating that the corporation
may guarantec the self-bond and execute the
indemnity agreement. '

11.3.d.5.D. [f the applicant is a
partnership. joint veature or syndicate. the
agreement shall bind each partner or party who has
a benelicial interest. directly or indircctly, in the
applicant.

11.3.d.5.E. Pursuant to the bond
[orfeiture provisions of subsection {b) of section 17
of the Act. the applicant or parcnt corporation
guarantor shall be rcquired to complete the
approved reclamation plan for the lands in default or
lo pay Lo the Director an amount nccessary to
complete the approved reclamation plan, not to
exceed the bond amount. The indemnity agreement
when under forfeiture shall operate as a judgment
against those parties lable under the indemnity
agrecment.

11.3.d.6. The Dircctor may require
scll-bonded applicants and parent guarantors to
submit an updatc of the information required under
subparagraph }1.3.d.2.A. through 11.3.d.2.D. of
this paragraph within ninety (9¢) davs after the
close ol each [(iscal year (oltowing the issuance of
the self-bond or corporate guaraniece.

11.3.d.7. If at any time during the
period when a sclf-bond is posted. the {inancial
conditions of (he applicant or the parent corporation
guaranior change so that ihe criteria under
subparagraph 11.3.d.2.C of this paragraph are not
salistied. the permittee shall notify' the Director
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immediately and shalt within nincty (20) days post
an alternate form of bond in the same amount as the
self-bond.

11.3.e. Combined Surcly/Escrow Bonding,

11.3.e.1. The Director mav accept a
combined surety/escrow bonding schedule provided
that:

11.3.e. LA, Asurcty bond pavable
to the Dircetor is posted in the amount determined
under Sections 11 and 12 ol the Act for reclamation
of cach successive incrament: and

11.3.c.1.B.  An inlerest-bearing
escrow account. payable Lo the Dircclor with a
predetermined deposilt amount and frequency. is
established.

[1.3.¢.2. Conditions of thc combined
surety/escrow bonding method shall be as follows:

F1.3.c.2.A. Surcty bond:

11.3.e2.A 1. The term of the
surcty bond shall be not less than two (2) years.

11.3..2.A.2. The amount of
the surety bond shali alwayvs be suflicient to cover
the dilference between the escrow balance and the
total reclamation cost.

11.3.c.2.A.3. The surcty bondd
may be reduced in amouni. bul the liabiity
remaining shall depend on the escrow-deposit rate
which shall be subject to the requirements ol
subdivisions 11.3.b and 11.3.c of this subscction.

11.3.¢.2.A 4. The surcty bond
shall be noneancelable by the surety during the bond
term.

11.3.c.2.A.5.  Surcty bond
coverage may be released by the Dircetor without
applying the bond-relcase crileria ol the Act and
section 12 of this rule at any time during the bond
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term. provided provisions of part 11.3.e.2.B.5 of
this subparagraph are met or arc in accordance with
the provisions of bond replacement under subsection
12.1 of this rule. '

11.3.22.A.6. The surety bond
is subject to the conditions of bond forfeiture
including noncompliance with the escrow-account
provisions of subparagraph 11.3.6.2.B of this
paragraph.

11.3.¢.2.B. Escrow account:

11.3.c.2B.1. The terms and
conditions of the escrow account shall be developed
jointly by the operator. surcty and Director. For the
purposes ol this scction. the development of the
escrow account shall be based on a production basis
it an amount 1ot less than that required to make the
escrow account equal to or greater than the bond
requirement within the term ol the surcty bond as
agreed on jointfy by the operator. the surcly and the
Dircctor. Deposits to the escrow account by the
operalor shall be made monthly and so reported to
the Director. Failurc to make deposits on schedule
shall be just cause {or action by the Director.,

11.3.c2.B.2. A certified
cscrow-account balance statement shatl be provided
quarterly 1o the surcty and the Direclor.

) 11.3.22.B.3. Provisions of the
cscrow account shall be in accordance with
subdivision | 1.3.b of this subscclion,

11.3.c.2.B4. The escrow
account shall be subject to bond-lorfeiture,

11.3.e.2.8.5. The escrow
account balance shall equal the initial bond amount,
plus any adjustments required by subdivision i. of
this subpart. one hundred twenty (120) dayvs pricr to
surety bond termination. uniess the total bond
amount required has been previously reduced
through the bond-release procedurcs.

[1.3.c.3. Provisions ol the Act and
scelion 12 of this rule may be applied to both surety




and escrow bond coverage during the bond term.

1134 The surcty  cscrow
combination mas be repeated successively or
amended during the term by replacing the escrow
account with a surcty bond. and reestablishing the
escrow terms and deposit rate, subject to Director
approval.

11.4. Incremental Bonding.

11.4.a. When the applicant clcets to bond
in increments as specified in subscction (a). section
1. of the Act, the following conditions shall apph

11.4.a.1. A performance bond in the
appropriate amount shall be filed with the Director
for that increment of land within the permil arca
upon which the operator will initiale and conduct
surfacc mining and reclamalion operalions.  As
succeeding increments ol surface mining and
reclamation operations arc lo be initiated and
conducted within the permit arca. the operator shall
prior to land disturbance file with the Dircetor and
receive approval of an additional bond or bonds in
accordance with subscction 11.3 of this scetion:

11.4.2.2. Once the operator has chosen
to praceed with bonding cither the enrtire permiit arca
or with incremental bonding. he shall continue
bonding in that manaer (or the term of the permit.
The minimum amownt of bond [urnished shall be ten
thousand dollars ($10.,000):

t1.4.a.3. A cumulative bond schedule
shall be submitted to the Director listing the arcas
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covered by the initial bond and for the addition of

other acreage as it is alfccted.  Independent
increments  will be of sullicient sive and
configurations so as 1o provide for efficient and
contemporancous reclamation operations.  The
amount of bond required to obtain a permil shall
include the full reclamation cost of the initial arca
being affected: and

11.4.a.4. When the applicant clects 1o
"increment" the amount of the performance bond
during the term of the permit. he shall indicate the
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initial and successive incremental disturbed areas on
the proposal map and shall specify the proportion of
the total bond amount which will be filed prior to
commeneing opcrations on cach incremental area.
The scheduled amount of each performance bond
increment shall be filed in the sequence approved in
the permit, and shall be filed with the Director at
least thirty (30) days prior to the commencement of
surface coal mining and reclamation operations in
the subject incremental arca.

11.5. Open-Acre Limit Bonding. An applicant
[or a permit may propose and the Director may, at
his discretion. approve the use of open-acre limit
bonding [or surface cxtraction operations only.
Open-acre limit bonding is a mechanism whereby
the operator may bond a designated portion of the
total permit arca. This acreage and bond amount
constitutes the open-acre limit for the subject
permit. As initial site development is compleled,
and initial mining and reclamation progress across
the permit arca. the fimits of the open-acre limit for
which bond has been posted will be approached. At
this point, the operator will establish and the
Dircctor will verify, that portion of the open-acre
limit which has been backfilled. regraded, and
vegetaled 1n accordance with the approved
reclamation plan and the provisions of subsection
14,15 of this rule. Thal portion of the acreage
which has been satislactorily reclaimed will be
applied to a new portion of the permit area which
lics in advance of mining. and a new open-acre limit
arca of the permit is cstablished.  [n addition, the
applicant will post a {ixed rate gencral bond for the
entire permit arca and a [ixed ratc bond for
permancat and semi-permanent facilitics such as
haulroads and scdiment control systems.  The
gencral bond and the ancillary facility bond will
remain in place until rcleased in accordance with
subscetion 12.2 of this rule.

11.5.a. Where the applicant elects to use an
open-acre limit bond during the term of the permit,
he shall first post a gencral bond in an amount
required by paragraph 11.5.a.1. ol this subdivision.
In addition, the applicant shall post the open-acre
limit bond. and/or ancillary facilities bond. at a rate
and amount required in paragraph 11.3.a.2. of this
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subdivision,

11.5.a.1. The gencral bond will be in
the amount of seven hundred {ifly dollars {$750) per
acre for the entire permit arca. The bond will serve
as financial assurance that the revegelation
requirements of scction 9 of this rule will be
complied with.

11.5.2.2. The open-acre fimit bond per
acre ratc will be delermined pursuant to the
provisions of subsection 11.6 of this scction:
provided, That haulroads, sediment control systems
and other permanent or semi-permanent ancillary
facilities will also be bonded at a rate and amount of
one thousand dollars ($1.000) per acre for the total
proposed disturbed acreage of such ancillary
facilities. The open acre amount will be derived by
multiplying the per-acre rate established by
subsection [ 1.6 of this section. by the number of
acres proposed in the permit application as the open
acre limil: provided. That the minimum amount of
open acre limit bond will be ten thousand dollars
($10.000).

11.3.b. Where the applicant clecls to usc
open-acre limit bonding pursuant to this subscclion.
the permit application will contain a scparate
bonding section which will include:

11.3b.1. An overlay outline map of
the permit proposal map which clearly and
accurately depicts:

115b.1.A.  The extent and
location of the initial open-acre limit:
[15b6.1.B. The coxtent and

location of the remaining permit arca lor which no
initial bond is to be posted:

11.5b.1.C. The extent and
location of all permancnt or semi-permanent
ancillary facilities: and

11.5b.1.D. A legend which
identifies each arca and lists the respeclive acreage
and amount of bond.
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11.5.b.2. A description of the bonding
instruments to be used for the general bond, the
open-acre limit bond, and the ancillary facilitics
bond.

11.5.b.3. A narrative description
consistent with the reclamation plan for the timing
and sequence of initial site  development,
progression of Jand disturbance, and progression of
reelamation.

11.5.c. At the time at which the operator or
the Director determines that the progress of mining
and reclamation is approaching the {ull disturbance
ol the initial or succeeding open-acre limit, the
operator is required o submit a request to advance
(hc open-acre limit into the undisturbed portions of
the permit arca by an amount of acreage not to
exceed the acreage reclaimed within the existing
open-acre limil arca, Such request will be made on
forms prescribed by the Director and accompanted
by the lollowing:

11.5.¢c.1. Anoverlay map of the same
tvpe and descriplion required in paragraph 11.5.b.1.
of this subdivision depicting the arca within the
existing open-acre limit on which reclamation is
completed. and the undisturbed arca within the
pemit boundary to which the reclaimed portion is to
be transferred. '

11.5.¢.2. A copv of the bond release
advertisement required by section 23 of the Act and
subscction 12.2 of this rule.

11.5.d. The request for transter of the
open-acre limit bond is subject to approval in
writing by the Dircctor. Such approval may not be
granted until a review ol the site is made by the
Dircctor and the information in the transfer request
is verified.

11.5.c. At the time of completion of all
mining and reclamation on the permit area. the
operator will apply for bond release in the same
manner as described in section 23 of the Act and
subscction 2.2 of this rule.
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11.6. Site Specific Bonding.

11.6.a. Applicability. After the cffective
date of this subscction, the four major categories of
mining identificd in subdivision [1.6.b of this
subsection shall be subject to the site specific
bonding requirements of section 12 of the Act and
this subsection. The site speceilic bond amount for
a permit in anv ol thesc categorics will be
determined based on criterta set lorth in this
subsection. and as calculated from the tables set
forth in subdivisions |1.6.c. [1.6.d. 1l.6.c. and
11.6.f of this subscclion, Separale permits [for
ancillary activities. 1c.. haulroads. load ouls.
railroad spurs and sidings. cic.. will post bond in the
amount prescribed in section 11 of the Act:
provided. That where such activities are
incorporated into a permit application (or one of the
four major categorics, the stte specific bond rate
provided for herein will apply; provided. however.
that the bond required shall in no case be less than
one thousand dollars ($1.000). nor more than five
thousand dollars ($3.000) per acre or [Taction
thereof,

Where a permil apphcation includes Lwo or
more of the four major mining categories. the
application will delincate the proposed disturbed
acres for cach category and the site specific per acre
bond amount for cach category will be calculated in
accordance with the provisions of Lhis subscetion as
ifit were a separaic permit and the respective bond
amount shall be posted for each arca of proposed
disturbance in thal category,

Where aclive or inactive operalions arc in
compliance with the provisions of subseclion 14,15
of this rule and coal extraction operations arc
completed, or nearly completed. or when the
operations are eligible for or have received Phase |
bond release, the site specific bond criteria of this
subsection shall not apply.

After January 1. 1994, all existing permits
for surface mining operations in the four major
categories set forth in subdivision 11.06.b ol this
subsection shall be revicwed by the Director and a
determination made as to whether or not the surface

mining operations are subject to the site specific
bonding criteria set forth hercin. ~ The
determinations shall be made in accordance with the
lollowing:

Existing permits in the four major
categories described in subdivision 11.6.b of this
subsection shall be reviewed by the Director at the

time.of renewal or mid-term revicw. whichever

occurs first, and a determination made as to the
adequacy of existing bond and shall not be renewed
by the Director unti! the appropriate amount of bond
has becen posied. The existing bond may be
determined to be adequate only il all the following
crileria are met:

11.6.2.1. The operation is active at the
time of application for renewal or mid-term review,
whichever oceurs first.

11.6.a.2. An approved mining and
reclamation plan which is in accordance with the
requirements of subsection 14.13 of this rule has
been made a part of the permil. or has been
submilled as a permit revision and is pending
approval.

11.6.2.3. The operation is in
compliance with the requiremenis of subsection
14.15 of this rule.

11.6.a.4. The operation is not under a
ccssation order or show cause order.

11.6.a.5. There arc not delinquent civil
penalties associated with the permit.

Where the operation has an approved inactive
status, it shall be subject to the site specilic bond
criteria of this subscction at the time of permit
renewal or mid-term review, whichever oceurs first,
and shall not bz rencwed by the Dircctor until the
appropriate amount of bond has been posted.

11.6.b. The four major categories of
mining permits subject to the provisions of this
subscction are surface mines. underground mines,
coal refuse disposal sites. and coal preparation




plants. The tables in subdivisions 11.6.c. 11.6.d.
11.6.¢, and 11.6.f of this subscclion display in
matrix form the major criteria which influence the
level of difficulty in achieving reclamation for the
specific mining permit category. These include but
are not limited to the following factors:

t1.6.b.1. Cost factors which will be
encountered in mine land reclamation of a forftited
site:

11.6.b.2. The risk of bond forltiture
incurred by the State:

11.6b.3.
performance: and

Operator's  history

11.6.b.4. Environmental enhancement
potential which may miligate reclamation cosL.

These are shown on the "X" axis of the matrix.
Each of these criteria have been assigned a
numerical criteria value for calculating the site
specific per acre bond amount. The sum of the
criteria values do not exceed 5.000. which is the
maximum per acre dollar amount of the bond
provided for in the Act.

Under each major criteria are lisled two or more
sub-criteria. These sub-criteria represent readily
identifiable and quantifiable clements ol a permit
application.  Each sub-crilcria is assigned a
numerical constant which when summed cquals the
numerical value of their respective erileria.

In order 1o determine the appropriate sile
specific bond amount for a specific permit. cach
sub-criteria constant is multiplied by a conversion
factor which is displaved on the "v" axis of the
matrix. The value of the conversion [actors rellecls
a quantifiable clement of the sub-criteria avhich
influences the level of constderation each element
must be given in determining reclamation costs or
risk. The sum of the converied constants will be the
total per acre bond amount for a specific permit.

11.6.c. Surface Mines. Table | displays
the criteria, sub-criteria. and conversion lactors for
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the surface mines calegory to be applied as follows:

P1.6.c.]. The criteria of excess spoil
disposal is assigned 2 maximum criteria value of
1000 subject to the following sub-criteria constants:

11.6.c.l.A. The type of excess
spoil disposal fill is assigned a sub-criteria constant

- 0f 800 subject-to-the [ollowing conversion factors:

of
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11.6.c.1.A.l.  Excess spoil
disposal on cxisting solid benches created by
previous mining operations is assigned a conversion
factor of 0.2.

H.6c A2 Excess spoil
disposal on natural slopes (side hill fills) utilizing
controlled placement technology or in valleys where
controlled placement and chimney rock core
construction is emploved. is assigned a conversion
lactor of 0.6.

11.6.c.1.A.3. Excess spoil
disposal in valleys where single lift durable rock
construction is employed is assigned a conversion
factor of 1.0.

LL.6.c.1.B. Where onc or more
excess spoil disposal fills are proposcd. a sub-
criteria constant of 200 is assigned subject to the
following conversion {actors: provided. That were
two or more {ills of differcnt types are involved, the
highest conversion {actor will be applied for all fills.

[1.6.c.1.B.I. Two or less fills
proposced in a single permit application is assigned
a conversion factor ol 0.2.

11.6.€.1.B.2. Twotosixfills
proposed for a single permit application is assigned
a canversion factor of 0.3,

11.6.c.1.B.3. More than six
fills proposed on a single permit application is
assigned a conversion factor of 1.0.

11.6.c.2. The mining plan contained in
the permil application is assigned a maximum
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criteria valuc of 1000 subjccet to the following sub-
criteria constants:

11.6.c.2.A. The type of surface
mining operation proposed in the mining plan is
assigned a sub-criteria constant of 300, subject Lo
the following converston faclors:

11.6.c2.A1. Where Lhe
mining plan reflects that the mining operation is
predominantly of the arca mining tvpe {(level or

gently rolling terrain), a conversion factor of 0.2 is

assigned;

11.6.c.2.A2. Where  the
mining plan reflects that the mining operation is
predominantly of the contour strip lype (on both
steep and non-steep slopes). a conversion factar of
0.6 is assigned: and

11.6.c.2.A3. Where the
mining plan reflects that the mining operation is on
steep slopes and is predominanily of the
mountaintop removal type (with or without a
varianee {rom approximate original contour). a
conversion factor of 1.0 is assigned.

11.6.¢.2.B. A mining plan which
reflects that multiple coal scams arc to be mined is
assigned a sub-criteria constant of 300 subject Lo the
following conversion {actors. Splits of the same
coal seam will not be considered separale scams
unless the partings between the splits are on the
average greater than ten fect.

11.6.c.2.B.1. Where the
mining plan reflects that no more than two scams off
coal are to be mined. a conversion factor of 0.2 is
assigned.

11.6.c.2.B.2. Where  the
mining plan reflects that two to four scams of coal
or splits of the same scam are proposed to be minced.
a conversion factor of 0.6 is assigned.

[1.6.c.2.B3 Where  the
mining plan reflects that more than lour coal scams
or splits of the same scams are proposed to be
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mined. a conversion factor of 1.0 is assigned.

11.6.c.2.C. Where the mining plan
proposed that augering of the coal is proposed, a
sub-criteria constant of 200 is assigned subject to
the lollowing conversion [actors:

[1.6.c.2.C.1. Where the

mining planreflects that twenty-five percent or less

ol the total lineal feet of coal outcrop for all seams
or of any single seam is to be augered. a conversion
factor of 0.2 is assigned:

11.6c2.C2 Where the
mining plan reflects that more than twenty-five
pereent of the total fincal fcet of coal outcrop for all
scams or of any single scam is to be augered by
conventional screw-tvpe augers. a conversion factor
of 0.6 is assigned: and

11.6.¢.2.C3. Where the
mining plan reflects that highwall mining s the
augering method of choice. a conversion factor of
1.0 is assigned.

o LE.6.e.3. The topographic. geologic,
and hydrologic criteria associnted with the proposed
permtit application is assigned a maxinum criteria
value of 800. subject to the following sub-criteria
constants:

11.6.c.3.A. Where the nature of
the geology associated with the proposed permit
area requires overburden analvsis (acid/base
accounting) in accordance with paragraphs 3.23.£2
and 3.23.0.6 of this rule. a sub-criteria constant of
400 is assigned. subject to the following conversion
factors:

11.6.c.3.A. 1, Where, from the
restults of overburden analvsis. a volume-weighted
acid base balance calculation shows that the
overburden on the proposed disturbed area contains
a net excess caleium carbonate equivalent of greater
than 20 tons per thousand tons of overburden, a
conversion [actor of 0.2 is assigned:

11.6.¢.3.A.2. Where. (tom the
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results of overburden analysis. a volume-weighted
acid base balance calculation shows that the
overburden on the proposed disturbed arca contains
a net excess calcium carbonale cquivalent of 10 to
20 tons per thousand tons of overburden. a
conversion factor of 0.6 is assigned: and

11.6.c3.A3. Where. (rom Lhe
results of overburden analysis. a volume-weighted
acid base balance calculation shows that the
overburden on the proposed disturbad arca contains
a net excess calcium carbonate equivalent of less
than 10 tons per thousand tons of overburden or a
net calcium carbonate deficicney. a conversion
factor of 1.0 is assigned.

11.6.¢.3.B. The average sleepness
of slopes on the proposed permit arca is assigned a
sub-criteria constant of 200 subject to the lollowing
conversion factors:

Fh6c3.8.1. Where  the
average slope of the proposed permit arca is less
than twenby percent (20%). a conversion factlor ol
0.2 is assigned: provided. That cxcept for
downslope placement of first cut material. where the
mining plan reflects arca mining or mountainion
removal utilizing excess spoil disposal sites. a
conversion lactor of 1.0 is assigned:

11.6.c.3.B.2. Where  the
average slopc ol the proposed permit arca is
between twenty (20) to forly {20} poreent. a
conversion (actor of 0.6 is assigned; provided. That
where the mining plan reflects arca mining or
mountaimtop removal utilizing excess spoil disposal
sites, a conversion factor of 1.0 is assigned: and

L1.6.c.3.B.3. Where the
average slope of the proposed permit area is greater
than forty percent {40%), a conversion [actor of 1.0
is assigned.

[1.6.c.3.C. The overburden type.
based on percent of total velunme of overburden to
be removed from the coal scam(s). is assigned a
sub-criteria constant of 200. subject to the [ollowing
conversion {aclors: :
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11.6..3.C.1.  Where the
overburden mass consists of less than bwenty
pereent (20%) by volume sandstone or other highly
abrasive spotl material. a conversion factor of 0.2 1s
assigned:

[1.6.c3.C2 Where the
overburden mass consists of behween twenty to sixty
pereent (20% - 60%) by volume sandstone or other
highly abrasive spoil material. a conversion factor of
0.6 is assigned: and

11.6.¢.3.C.3. Where the
overburden miass consists of greater than sixty

percent (60%) by volume sandstone or other highly .

abrasive spoil material. a conversion factor of 1.0 is
assigned.

11.6.c.4. The overall reclamation plan
contained in the proposcd permit application (based
on size. sequence. and timing of the proposed
operation) is assigned a maximum criteria value of
1200 subjcct to the following sub-criteria constants:

11.6.c4.A.  The mining and
reclamation sequence reflected in the proposed
reclamation plan governing the expediency of
achieving contemporancous reclamation is assigned
a sub-ecriteria constant ol 600 subject to the
{ollowing conversion [actors:

l.6cd AL Where the
propesed reclamation plan contains speciflic time
and distance criteria  which clearly identify
achievable mile posts to be reached during the life of
the operalion. a conversion [actor of (1.2 is assigned:
provided. That mountaintop removal and multiple
scam conlour mining operations utilizing single lift
durable rock excess spoil fills are assigned a
conversion factor of 1.0:

[l.6cd AZ Where the
proposed reclamation plan contains specific time
and distance criteria in an incremental bond or open-
acre limit bond scenario without clearly identified
achicvable mile posts to be reached during the life of
the operation. a conversion factor of 0.6 is assigned:
provided. That mountaintop removal and multiple




seam contour mining operations utilizing single 1ift
durable rock excess spoil disposal {ills. are assigned
a conversion factor of 1.02 and :

11.6.c4A3. Where the
proposed reclamation plan conlains timc and
distance criteria expressed as percentages. or where
such criteria are vaguc, a conversion [actor of 1.0 is
assigned.

11.6.c4.B. The size of the
proposed permit arca in acres disturbed is assigned
a sub-criteria constant of 400. subject to the
following conversion factors:

11.6.¢.4.B.1. Where the total
proposed disturbed arca is less than 200 acres. a
conversion lactor of 0.2 is assigned:

Fl.6ed.B.2, Where the totai
proposed disturbed arca is 200 to 500 acres. a
conversion factor of 0.6 is assigned: and

11.6.c.4.B.3. Where the total
proposed disturbed arca is greater than 500 acres. a
conversion factor of 1.0 is assigned,

t1.6.cd4.C. The tvpe. sive.
numbers, and configuration of carth-moving
equipment as specified in the reclamation plan is
assigned a sub-criteria value of 200. subject to the
following conversion lactors:

11.6.c4.C.1. Where the
equipment spread(s) identified in the reclamation
plan consists enly of trucks. loaders. and/or dozers.
and/or power shovels or draglines with bucket
capacity of less than 20 cubic vards. a conversion
factor of 0.2 is assigned:

11.6.c4.C.2. Where  the
cquipment spread(s) identified in the reclamation
plan includes the usc of power shovels with a bucket
capacity of 20 cubic vards or greater. a conversion
factor of 0.6 is assigned: and

[1.6.c.4.C3. Where  the
equipment spread(s) identificd in the reclamation
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plan includes the use of ane or more draglines with
a bucket capacity of 20 cubic yards or greater, a
conversion Tactor of 1.0 is assigned.

11.6.c.5. The historical performance of
the applicant in terms of level of performance of
mining and reclamation activities in accordance with
State law is assigned a maximum critcria value of
1000, subject to the following sub-criteria
constants:

11.6.c.5.A, The violation history
in West Virginia ol the applicant based on the
average number of cessation orders and/or notices
ol violations with a seriousness rating of greater

_than 4 for all active permits held by the applicant, is

89

assigned a sub-criteria constant ol 600. subject to
the lollowing conversion factors: provided. That the
violalion history period includes the last full
calendar vear prior o the date an SMA is issued:
provided. however. That when the applicant has no
record of performance in the state. a conversion
lactor of 1.0 is assigned:

11.6.c3.A 1. Where the
average of the number of notices of violation and
cessation orders per aclive permit is less than 3, a
conversion Mactor of 0.2 s assigned:

11.6e3 A2,  Where the
average of the number of notices of violation and
cessation orders per active permit is 3 to 3, a
conversion factor of 0.6 is assigned: and

11.6.¢.53.A3. Where the
average of the number of notices of violations and
cessation orders per active permit is greater than 3,
a conversion [actor of 1.0 is assigned.

11.6.c.5.B. The status of all active
permiis held by the applicant in West Virginia based
on compliance with the law and this rule,, and
compliance with the permits' reclamation plan
during the public notice period. is assigned a sub-
criteria constant of 400, subject to the following
conversion factors: provided. That when the
applicant holds no other permits in the state. a
conversion factor of 1.0 is assigned:
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11.6.c.5.B.1. Where status of
full compliance (no notices of violation issued) with
the law, this rule. and the reclamation plan. and one
hundred  pereent  (100%)  contemporancous
reclamation exists during the public notice period
for the subject application. a conversion [actor of
0.2 is assigned:

11.6.c.53.B.2. Where stalus of
compliance with the faw and this rule (no negligence
on the part of the operator in abatement action on
notices of violation), and ninety percent (90%)
contecmporaneous reclamation, a conversion factor
of 0.6 is assigned: and

11.6.c.5.B.3. A status of basic
compliance with the law and this rule (negligence on
the part of the operator in abatement action lor
notices of violation) and scventy pereent (70%0)
contemporancous reclamation. & cenversion lactor
of 1.0 1s assigned.

11.6.c.6. Where the applicant has
demonsirated suceess in conducting mining and
reclamation operations in such a manner (hat
environmental resources have been extracrdinarity
enhanced. a bond reduction credit expressed as a
negative criteria value of -1800 is assigned.

[1.6.c.6.A. Where the applicamt
has successfully carried out remining operations. a
sub-criteria constant of -800 is assigned. subjcet to
the following converston factors:

11.6.c.6.A. 1. Where the
remining operation(s) have complicd with the
reclamation plan. but did not result in the total
elimination of highwalls. and did not result in an
improvement in water quality, the conversion factor
ol 0.2 15 assigned:

11.6.c.6.A.2. Where  the
remining operation(s) have complicd with the
reclamation plan and have resulled in total
climination of highwalls and/or tmproved waler
quality, a conversion factor o 0.6 s assigned: and
11.6.c.6.A3.

Where the
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remining operation(s} have complied with the
reclamation plan and have resulted in total highwall
elimination and water quality meets cffluent limits
and water quality standards. a conversion factor of
1.0 is assigned.

11.6.c.6.B. Where the applicant
has reeeived. recognition for excellence in
reclamation through local and/or national awards,
from awards programs sanctioned by a regulatory
authority as defined in Public Law (95-87), a sub-
criteria constant of -600 is assigned. subject to the
following conversion factors:

11.6.c.6.B.1. Where the
applicant has reccived one local award but no
national awards. a conversion f(hetor of 0.2 is
assigned.

[1.6.c.6.B.2. Where the _
applicant has received more than one local award
but no national awards. a conversion {actor of 0.6 is
assigned: and

11.6.c.6.B.3. Where the
applicant has received both local and national
awards. a conversion lactor of 1.0 is assigned.

11.6.¢.6.C. Where the applicant
has demonstratcd a history ol _restoration,
development. or enhancement of wetlands in the
State. a sub-criteria constant of -400 is assigned,
subject to the following conversion [actors:

11.6.c.6.C.}. Where the total
cumulative area of wetlands restored. developed, or
improved is fess than one acre. a conversion factor
ol 0.2 is assigned:

11.6.¢.6.C.2. Where the total
cumulative arca of wetlands restored. developed, or
enhanced is between | and 3 acrcs. a conversion
factor of 0.6 is assigned: and

11.6.¢.6.C.3. Where the total
cumulative area of wellands restored. developed, or
enhaneed is greater than 3 acres. a conversion [actor
of 1.0 is assigned.
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[1.6.d. Underground Mincs. Table 2
displays the criteria. sub-criteria. and conversion
factors for the category of underground mines to be
applied as follows:

11.6.d.1. The eriteria of availability of
backfill material to be used to backfill the mine
face-up area and climinate highwalls., is assigned a
maximum criteria value of 1200, subject 1o the
following sub-criteria constants:

11.6.d.1.A, The hautage distance
in miles from the portal area Lo the stockpiled or
otherwise available backfilling material (such as
borrow pits) is assigned a sub-critcria constant ol
600, subject to the following conversion factors:
provided, That for underground mincs which
involve slopes or vertical shafts as main portals, a
conversion factor of 1.0 is assigned:

[1.6d 1AL Where the
back{ill material is less than one-lourth mile from
the portal arca. a conversion factor of 0.2 1s
assigned:

HL6d1AZ Where the
backfill material is between one-fourth and one-hall’
mile from the portal area. a conversion factor ol 0.6
15 assigned. and

11.6.d.1.A3. Where  the
backfill material is over onc-half mile Irom the
portal arca. a conversion [acter ol 1.4} is assigned.

H.6.d. 1B The volume of
backfilling material, measured in cubic vards. which
must be transported from the storage or borrow area
to the face-up area in order to achicve reclamation.
is assigned a sub-criteria constant of 400, subject to
the following conversion factors: provided. That for
underground mines which involve slopes or verlical
shafts as main portals, a conversion factor of [0 is
assigned;

[1.6.d1.B.1. Where  the
amount of material nccessany to backfill and reclann
the face-up area is less than one hundred thousand
cubic vards, a conversion factor of 0.2 is assigned:
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1.6.d.1.B.2. Where the
amount of material necessary to backfill and reclaim
the [ace-up area is between onc hundred and two
hundred filty thousand cubic vards. a conversion
factor of 0.6 is assigned: and

11.6.d.1.B.3. Where the
amount of material necessary to back{ill and reclaim
the face-up arca is over two hundred fiftyv thousand
cubic vards. a conversion factor ol 1.0 is assigned.

11.6d.1.C. The topographic
location of the stockpiled or otherwise available
back(ill material relative to the coal seam being
mined 1§ assigned a sub-criteria constant of 200,
subject to the [ollowing conversion factors:
provided. That underground mines which involve
slopes or vertical shafis as main portals, a
caonversion factor of 1.0 is assigned:

i1l.6.d.1.C.1. Where the

available back(ill material is located above the coal

scam. a conversion factor of 0.2 15 assigned:

11.6.d.1.C.2. Where the
available backfill material is located at the same
level as the coal scam being mined, a conversion
factor of 0.6 1s assigned: and

[1.6.d.1.C.3. Where the
available back(i} material is located below the coal
seam being mined. a conversion factor of 1.0 is
assigned.

[t.6.d.2. The topographic. geologic,
and hydrologie lfeatures of the proposed mine site
arc assigned a maximum criteria value of 1200,
subject to the following sub-criteria constants:

11.6.d.2.A. The acid/base
accounting analysis of the coal scam 1o be mined,
including four feet of material above and four feet of
material below the coal secam. is assigned a sub-
criteria constant of 600. subject to the following
conversion [actors:

11.6.d2.A1. Where, as
determined rom the results ol an acid/base balance

et
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calculation, the coal seam and associated strata have
a net excess calcium carbonate equivalent of greater
than twenty tons per thousand tons of maferial, a
conversion factor of 0.2 is assigned;

[1.6.d2.A.2 Where. as
determined from the results of an acid/base balance
calculation, the coal seam and associated strata have
a net excess calcium carbonate cquivalent of
between ten and Lwenty tons per thousand tons of
matcrial. a conversion factor of 0.6 is assigned: and

11.6.d.2.A3. Where,  as
determined from the results of an acid/base balance
caleulation, the coal scam and associated strata have
a net excess caleium carbonate cquivalent of less
than ten tons per thousand tons of material or o net
caleium carbonate deliciency. a conversion factor of
1.0 is assigned.

11.6.d.2.B. The average steepness
ol slopes on the proposed permit arca is assigned a
sub-criteria constant of 400. subject to the Jollowing
conversion factors: provided, That for underground
mines which involve slopes or vertical shafls as
main portals, a conversion factor of 1.0 is assigned:

11.6.d.2.B.1. Where  the
average slope of the proposcd permil arca is less
than twenty pereent (20%). a conversion [acior af
0.2 is assigned:

11.6d.2.B.2. Where the
average slope of the proposed permit arca is
between twenty (20) to forty (40) percent. a
conversion factor of (.G is assigned: and

1.6d42.83. Where  the
average slope ol the proposed pernit arca is greater
than forty pereent (40%). a conversion {actor of 1.0
is assigned.

11.6.d.2.C. The tvpe of backfilling
material which must be handled in order to backfill
and reclaim the face-up area is assigned a sub-
criteria constant of 200. subject to the following
conversion factors:

11.6.d2C. 1L Where  the
backfilling material consists of less than ‘twenty
percent (20%) sandstone or other abrasive material,
a conversion factor of (.2 is assigned,

[1.6.d.2.C.2. Where the
backilling material consists of between twenty and
sixty percent (20% and 60%) sandstone or other
abrasive material. a conversion factor of 0.6 is
assigned: and

11.6.d.2.C.3. Where the
backfilling material consisis of greater than sixty
pereent (60%) sandstone or other abrasive material,
a conversion factor of 1.0 is assigned.

F1.6.4.3. The overall reclamation plan
contained 1n the proposcd permit application is
assigned a maximum criteria value of 1200, subject
to the [ollowing sub-criteria constanis:

11.6.d3.A.  The size of the
proposcd permit area in acres disturbed is assigned
asub-criteria value of 800, subject to the following
conversion factors:

11.6d3.A. 1.  Where the
proposed disturbed arca is less than three acres, a
conversion factor of .2 is assigned:

(1.6.d3.A.2. Where the
proposcd disturbed arca is between three and ten
acres. a conversion factor of 0.6 is assigned: and

11.6.d.3.A.3. Where the
proposed disturbed arca is greater than ten acres, a
comversion factor of 1.0 is assigned.

11.6.d3.B. The mining and
reclamation sequence expressed in terims of the time
in vears to complete mining and reclamation is
assigned a sub-criteria constant of 400. subject to
the following conversion factors:

11.6.d.3.B.1. Where the
proposed time required to complete mining and
reclamation is less than three vears. a conversion
factor of 0.2 is assigned;




11.6.d.3.B.2. Where  the
proposced time required to complete mining and
reclamation is between three and ten vears. a
conversion faclor of 0.6 is assigned: and

11.6.d.3.B.3. Where the
proposed time required to compleie mining and
reclamation is greater than ten years, a conversion
factor of 1.0 is assigned.

f1.6.d4. Coal preparation plants, coal
refuse disposal sites, and other associated ancillary
facilitics which are proposed for construction as part
of the proposed application for underground mines
1s assigned a maximum criteria value of 800,

11.6.d4.A. A coal preparation
plant is assigned a sub-crileria constant of (.
subject to the following conversion factors:

I1.6.d4A 1l Where (the
facility has a maximum capacity of proccssing less
than 200 tons of raw coal per hour. a conversion
factor of 0.2 is assigned:

LE.6.d4.A2 Where the
factlity has a maximum capacity of processing
between 200 and 300 tons of raw coal per hour. a
conversion factor of 0.6 1§ assigned: and

11.6.d4.A3 Where the
facility has a maximum capacity ol proccssing
greater than 300 tons of raw coal per hour. a
conversion factor of 1.0 is assigned.

11.6d4.B. Thesiveinacrcsofa
praposed coal refuse disposal sile is assigned a sub-
criteria constant of 400. subject to the following
conversion factors:

11.6.d.4.B.1. Where the sive
of the proposed coal refuse disposal sile is [tve acres
or fess. a conversion lactor of (1.2 is assigned:

11.6.d4.B.2. Where Whe sive
of the coal refuse disposal site is belween five and
ten acres. a conversion lactor of 0.6 is assigned: and
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11.6.4.4.B.3. Where the size
of the proposed coal refuse disposal site is greater
than len acres. a conversion [aclor of 1.0 is
assigned.

11.6.d.3. The historical performance of
the applicant in terms of level of performance of
mining and reclamation activities in accordance with
staic law is assigned a maximum criteria value of
600, subject to the following sub-criteria constants:

[1.6.d.5.A. The violation history
in West Virginia of the applicant based ont the
average number of cessation orders and/or notices
of violation with a scriousness rating of greater than
4. and any cessation arder for all aclive permits, is
assigned sub-criteria constant of 400. subject to the
following conversion factors: provided. That the
violatton history period includes the last full
catendar vear prior to the date an SMA is issued:
provided, however. That when the applicant has no
record of performance in the state. a conversion
factor of 1.0 is assigned:

IL.o.d5 AL Where the
average number of notices of violation and cessation
orders per active pernit is less than 3. a conversion
Inctor of 0.2 is assigned:

J16.d3.A2 Where the
average number of notices of violation and cessation
orders per active permit is between 3 and 3, a
conversion lactor of 0.6 s assigned: and

11.6.d.5.A3, Where the
average number of notices of violalion and cessation
orders per active permil is greater than 5. a
conversion faclor of 1.0 15 assigned.

11.6.d.5.B. The status of all active
permits held by the applicant in West Virginia,
bascd on compliance with the law and this rule and
compliance with the permits reclamation plan during
the public notice period for the subject proposed
application is assigned a sub-criteria constant of
204, subject to Lhe lollowing conversion factors;
provided. That where the applicant holds no other
permits in the state a conversion [actor of 1.0 1s




assigned:

{1.6.d.5.B.1. Where a status
of full compliance (no nolices of violalion are
issued) with the law, this rule. and the reclamation
plan and one |undred percent  (100%)
contemporaneous reclamation exists, a conversion
factor of 0.2 is assigned:

11.6.d.3.B.2. Where a slalus
of compliance with the law and this rule (no
neghigence on the part of the operator in abatement
action on outstanding notices of violation) and
ninety percent (90%) contemporancous reclamation
exists, a conversion factor of (1.6 is assigned: and

[1.6.d.5.B.3. Where a status
of basic compliance exists with the law and this
rute, (negligence on the part of the operator in
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abatement action lor outstanding noticcs of
violation) and  scvenly  percent  (70%)

contemporangous reclamation exists. a conversion
factor of 1.0 is assigned. -

11.6.d.6. Where the apphicant has
demonstrated success in conducting mining and
reclamation opcrations in such a manner that
environmental resources have been extraordinarily
enhanced. a bond reduction credit. expressed as a
negative criterta value. ol - 1000 is assigned. subject
to the following sub-criteria constanis:

[1.6.d.6.A. Graluitous reclamalion
or restoration of abandoned coal mining arcas by the
applicant, as part of a surface or underground
mining operation under permit by the applicant is
assigned a sub-criteria constant of -600, subject to
the following conversion factors:

tL6.d6 AL Where the
cumulative area of gratuitous reclamation is less
than one acre, a conversion factor of 0.2 1s assigned:

11.6.d.6.A.2. Where the
cumulative arca of gratuitous reclamation is between
one and five acres. a conversion {actor of (1.6 is
assigned: and
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11.6.d.6.A3. Where the
cumulative arca of gratwitous reclamation 1s greater
than five acres. a cenversion factor of 1.0 is
assigned.

11.6.d.6.B. Where the applicant
has reeeived recognition for cexcellence 1in
reclamation through local and/or national awards
from awards programs sanctioned by any regulatory
authority' as defined in Public Law 93-87. a sub-
crileria constant of -400 is assigned. subject to the
[ollowing conversion factors:

11.6.d.6.B.1. Where  the
applicant has received conc local award. but no
national awards. a conversion factor of 0.2 1s
assigned:

FL.6.d.6.B.2. Where the
applicant has received more than onc local award,
but no national awards. a conversion factor of 0.6 is
assigned: and

11.6.d.6.B.3. Where  the
applicant has reccived both local and national
awards. a conversion [actor of 1.0 is assigned.

11.6.d.6.C. Where the applicant
has demonstraled a  Thistory ol restoration,
development, or enhancemient of wetlands. a sub-
criteria constant of =200 is assigned. subject to the
(ollowing conversion laclors:

11.6.4.6.C.1. Where the
cumulative arca of wellands which have been
restored. developed. or enhanced is less than one
acre. a conversion factor of 0.2 15 assigned: )

11.6.4.6.C.2, Where the
cumulative arca of wetlands which have been
restored. developed. or enhanced is between one and
[ive acres. a conversion [actor of 0.6 is assigned;
and

11.6.d.6.C.3. Where the
cumulative arca of wetlands which have been
restored. developed. or enhanced is greater than five
acres. @ conversion factor of 1.0 is assigned.




I1.6.e. Coal Preparation Plants. Table 3
displays the criteria. sub-criteria, and conversion
factors for the category of coal preparation plants
(which excludes coal-loading facilitics) to be
applied as follows:

I1.6.e.l. The criteria of size is
assigned a maximum criteria valuc of 1600, subject
to the following sub-criteria constants:

[1.6.e.lLA. The capacity of the
specific plant in tons per hour of coal which the
plant is designed to process is assigned a sub-
criteria constant of 1000, subjeet to the following
conversion factors:

[1.6.e.l.A. 1. Where the coal
rocessing plant is desiened Lo process less than
p gp g !
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200 tons of raw coal per hour. a conversion lactor of

(.2 is assigned:

1.6.e.1.A.2, Where the coal
processing plant is designed to process between 200
and 750 tons of raw coal per hour. a conversion
factor of 0.6 is assigned: and

11.6.c.1.A.3. Where the coal
preparation plant is designed to process over 730
tons of raw coal per hour. a conversion factor of |0
1s assigned.

I1.6.e.1.B. The cumulative storage
capacity of all proposed or exisling coal slorage
silos is assigned a sub-criteria constant ol 400,
subject to the following conversion factors:

[1.6.e.1.B.l. Where the silos
are designed to store Icss than 2,500 tons ol coal. a
conversion lactor of 0.2 is assigned:

11.6.e.1.B.2. Where the silos
are designed to store between 2,500 and 5.000 (ons
of coal, a conversion lactor of 0.6 is assigned: and

11.6.c.1.B.3. Where  (he
proposed or existing silos are designed 1o store more
than 5,000 tons of coal. a conversion lactorol 1.0 is
assigned.

o

[1.6.e.1.C. Thesize in acres of the
coal stockpile loading and operating area of the
facility is assigned a sub-criteria constant of 200,
subject to the following conversion factors:

11.6.e.1.C.1. Where the coal
stockpile and operating area of the facility is less
than five acres. a conversion factor of 0.2 is
assigned:

11.6.¢.1.C.2. Where the coal
stockpile and opcrating arca of the facility is
between five acres and ten acres. a conversion factor
of 0.6 is assigned: and

11.6.¢.1.C.3. Where the coal
stockpile and operating arca of the Facility is greater
than ten acres. a conversion (aclor of 1.0 is
assigned,

[1.6.c.2. The proposed construction of
a coal refuse dispesal site in conjunction with a coal
preparation plant. or the usc of an existing coal
rcluse disposal site is assigned a maximum criteria
value of 1000, subject to the following sub-criteria
constants:

I1.6.22.A. The capacity of a coal
refuse disposal sile to impound walter or slurry is
assigned a sub-criteria constant of 800. subject to
the following conversion factors:

[1.6e2.A 1 Where the
impounding capacity of the coal refuse disposal site
is less than twenty acre/feet. a conversion factor of
0.2 is assigned:

I1.6e2 A2 Where  the
impounding capacity of the coal refusc disposal site
is between twenty and fifly acre/lzet. a conversion
factor of 0.6 is assigned: and

11.6.22.A3 Where the
impounding capacity ol the coal refuse disposal
facility 1s greater than fifty acre/fect. a conversion
factor ol 1.0 is assigned.

11.6.2.B. A non-impounding




coal refuse disposal sitc is assigned a sub-criteria
constant of 200 bascd on ils sivc in acrcs and
subjeet to the (ollowing conversion [actors:

11.6.c.2.B.1. Where a non-
impounding coal refuse disposal site is less than ten
acres in size, a conversion factor of 0.2 is assigned:

11.6..2.B.2, Where a non-
-impounding coal refuse disposal site is between ten
and twenty acres, a comversion factor of 0.6 is
assigned; and

11.6c.2.B3. Where a non-
impounding coal refusc disposal silc is greater than
twenty acres in size. 2 conversion factor of [.0 is
assigned.

11.6.¢.3. The reclamation plan for the
coal preparation plant is assigned a maximum
criterta value of 1200, subject to the following
critcria constants;

11.6.¢.3.A. The total disturbed
arca upon which the coal preparation plant and all
ancillary facilitics included in the permit is located
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and opcrated is assigned a sub-criteria constant of

800, subject to the following conversion [actors:

11.6.c3.A.}, Where the
total disturbed area is less than twenty acres. a
conversion factor of 0.2 is assigned:

11.6.3.A2. Where the
total disturbed area is between twenty and fifly
acres. a conversion factor of 0.6 is assigned: and

.6.c.3.A3 Where the
total disturbed arca is greater than (ifly acres. a
conversion factor of 1.0 is assignied.

11.6.e.3.B. Forthe length of time
in which the coal preparation plant is projected Lo be
in operaiion a sub-criteria conslant of 400 is
assigned. subject to the following conversion
factors:

11.6.c.3.B.1. Where the lenglh
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of duration for the plant is less than five years, a
conversion factor o 0.2 is assigned:

[1.6..3.B.2. Where the'length
of duration of the plant is between five and ten
years, a conversion factor of 0.6 is assigned: and

[1.6.e.3.B.3. Where the length
of duration of the plant is greater than ten years, a
conversion factor of 1.0 is assigned.

[1.6.e.4. The history of performance of
the applicant in terms of level of performance of
mining and reclamation activitics in accordance with
State law is assigned a maximum criterta value of
12000 subject to the following sub-criteria
constants:

11.6.c.4.A. The violation history
in West Virginia of the applicant based on the
average number of cessation orders and/or notices
ol violations with a seriousness rating of greater
than 4. and any cessation orders (or all active
permits is assigned a sub-criteria censtant of 800
subject Lo the following conversion {actors:
provided. That the violation history period includes
only the fast [ull calendar year prior to the date an
SMA is issucd: provided. however. That where the
applicant Iras no record of performance in the state,
a conversion factor of 1.0 is assigned:

11.6e4.A 1 When the
average nuwnber of notices of violation and cessation
orders per active perit is less than 3. a conversion
factor of 0.2 is assigned: ‘

11.6.c4.A2, When  the
average number of notices of violation and cessation
orders per active pernt is between three and five. a
conversion [actor of (.6 is assigned: and

11.6.e4 A3, When the
average number of notices ol violatton and cessation
orders per active permit ol greater than five. a
conversion lactor of 1.0 is assigned.

11.6.c4.B. The status of al} active
permits held by the applicant in West Virginia based
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on compliance with the law and this rule and
compliance with the reclamation plan for these
permits during the terms of the public notice for the
proposed application is assigned a sub-criteria
constant of 400, subject Lo the lollowing conversion
factors; provided, That when the applicant holds no
permits in the state. a conversion factor of 1.0 is
assigned:

11.6.c.4.B.1. A status of [ull
compliance (no notices of violation are issucd) with
the laws, this rule. and the reclamation plan. and one
hundred percent (100%)  contemporancous
reclamation is assigned g conversion faclor of 0.2;

11.6e4.B.2. A status of
compliance (no negligence on the part of the
opcrator in abatement action on oulstanding notices
of wviolation) and nincty  poreent  (90%)
contemporancous reclamation exists. a conversion
factor of 0.6 is assigned: and

HG.e4.B3, A stalus of
basic compliance with the law and this rule.
{negligencee on the part of the operator in abatement
action for notices of violation) and seventy pereent
(70%) contemporancous reclamation cxists. a
conversion factor of 1.0 is assigned.

11.6.e.3. Where the appheant has
demonstrafed success in conducling mining and
reclamation operations in such a manner that
environmental resources have been extraordinarily
enhanced, a4 bond reduction credit expressed as a
negative criteria value ol no greater than -1000 is
assigned subject to the following sub-criteria
constants:

11.6.c.53.A. Where the applicant
has received recognition for  exccllence  in
reclamation through local and/or national awards.
from awards programs sanctioned by any regulalory
authority as defined in Public Law 95-87. a sub-
criteria constant of -G00 is assigned:

. 11.6c5A.1. Where the
applicant has received one local award bul no
national awards. a conversion faclor of 0.2 is
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assigned:

11.6.e.5A.2. Where the
applicant has received one or more local awards but
no national awards. a conversion factor of 0.6 is
assigned; and

11.6.e35.A3. Where the
applicant has received one or more local and/or
national awards. a conversion ftactor of 1.0 is
assigned.

11.6.e.5.B. Where the applicant
has demonstrated a history of restoration,
development, or enhancement of wetlands, a sub-
crileria constant of -400 is assigned. subject to the
following conversion factors:

11.6..5.B.1. Where the total
cumulative arca of wetlands which have been
restored. developed. or enhanced is one acre or less,
a conversion (actor ol 0.2 is assigned:

11.6.2.5.B.2. Where the total
cumulative arca ol wetlands which have been
restored. developed. or enhanced is between one and
five acres. a conversion factor of 0.0 is assigned;
and

11.6.c.53.B.3. Where the total
cumulative area of wetlands which have been
restored. developed. or enhanced is greater than five,
a conversion factor of 1.0 is assigned.

11.6.f. Coal Refuse Disposal Sites. Table
4 displavs the criteria. sub-criteria and conversion
factors for the category of coal refusc disposal sites
to be appliced as follows:

LI.G6D 1. The size of coal refuse
disposal sites in terms of volumes ol material and

~ impounding capacity is assigned a maximum criteria

value of 1200, subject to the lollowing sub-criteria
constants:

F1.6.1.11.A. The capacity of the
coal refusc disposal site to impound water is
assigned a sub-criteria constant ol 1200 subject to
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the following conversion factors:

116 1AL Where the
impounding capacity of the coal refuse disposal site
is less than fifty acre/feet. a conversion factor of 0.2
is assigned;

1LGLLAZ Where the
impounding capacity of the coal refuse disposal sile
is between fifty acre/[ect and one hundred acrefiect.
a conversion [actor of 0.6 is assigned: and

116 1.AS. Where the
impounding capacity of the coal rcfuse disposal site
is greater than onc hundred acre/feel. a conversion
factor of 1.0 is assigned.

[1.6.1)1.B, The total permitied size
in acres of a non-impounding coal reluse disposal
sitc is assigned a sub-critcria constant ol 1000,
subject to the following conversion [actors:

11.6.£1.B.1. Where the size of
the proposed coal refuse disposal sile is twenty
acres or less, a conversion factor of 0.2 is assigned:

11.6.01B.2. Where Lthe Lotal
permitted size of the coal reluse disposal silc is
between twenty and {1/ty acres. a conversion [aclor
of 0.6 is assigned: and

11.6.£.1.B.3. Where the size of
the proposed coal refuse disposal site is greater than
fifty acres, a conversion factor of 1.0 is assigned.

11.6.£2. The topography. geology. and
water quality considerations ol an impounding or
non-impounding coal refusc disposal site is assigned
a maximum criteria value of FR00. subjcct to the
following sub-critcria constants:

11.6.f.2.A. The average stope of
the area upon which the coal refusc disposal site is
located is assigned a sub-~criteria constant of [400.
subject to the following conversion lactors. Where
the site is located in a valley. the determining slope
measurcments will be taken ffom below he
projected toe of the site to above the projected
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finished level:

11.6.£2.A.1. Where the
average slope of the arca on which the coal refuse
disposal site is located is less than seven peroent
(7%). a conversion factor of 0.2 is assigned:

11.6.£2.A2. Where the
average slope of the area on which the coal refuse
disposal site is located is between seven and ten
percent (7% and 10%). a conversion factor of 0.6 is
assigned: and

11.6.f2.A3. Where the
average slope of the area on which the coal refuse
disposal sitc is located is grealer than ten percent
(10%). a conversion factor of 1.0 is assigned.

L1.6.1.2.B. The acid/base
accounting value of the coal refuse is assigned a
sub-crileria constant ol 800. subjcet to the foliowing
conversion factors:

11.6.£2.B.1. Where the
acid/basc accounting analyvsis indicates a net excess
of greater than twenty tons ol calcium carbonate per
thousand tons of material. a conversion factor of 0.2
is assigned:

11.61.2.B.2. Where the
acid/base accounting analysis indicates a net excess
of between ten and twenty tons ol calcium carbonate
cquivalents per thousand tons of material, a
conversion factor of 0.6 is assigned: and

H.6.£2.B.3. Where the
acid/base accounting analvsis indicates less than ten
tons net excess ol calcium carbonate cquivalents per
thousand tons of material or a net calcium carbonate
deficicney. a conversion factor of 1.0 is assigned.

11.6.1.3. The reclamation plan for the
proposed coal refusc disposal site is assigned a
maximum criteria value of 1000. subject to the
following sub-criteria constmes:

11.6.£.3.A. The requirements for
and the availability of topsoil to cover the coal
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refuse disposal site for the purposes of establishing
vegetation is assigned a sub-criteria constant of GO0,
subjcet to the following conversion faclors:

1L.6.0.3.A. 1. Where the coal
refuse disposal site requires topsoiling and the
tapsoil or topseil substitute material is available on
site, a conversion factor of 0.2 15 assigned:

11.6.£3 A2, Where the coal
refuse disposal site requircs topsoiling and the
topsoil or topsotl substitute malerial must be
transported from adjocent  ofl-sitlc arcas. a
conversion factor of 0.6 is assigned: and

HLG6.E3. A3, Where the coal
refusc disposal site can be direct seeded. a
conversion {actor of 1.0 1s assigned.

11.6.1.3.B. The projected life of the
coal refuse disposal site in terms of years of
operation is assigned a sub-criteria constant of 400,
subject to the following conversion [aclors:

[L6.I3B. 1. Where the
projected hife ol the coal refuse disposal site is less
than five vears. a conversion factor of 0.2 13
assigned:

i11.6.03.8.2. Where  the
projected life of the coal refuse disposal sile is
between five and twenty vears. a conversion [aclor
of 0.6 is assigned: and

11.6.13.B.3. Where  the
projected lifc of the coal refuse disposal sitc 1s
arealer than tventy vears. a conversion lactor of 1.0
is assigned.

11.6.04. The historical performance of
the operating company in {erms of level of
performance of mining and reclamation activitics in
accordance with state law is assigned a maximum
criteria value of 1000, subject 1o the lollowing sub-
criteria constants:

11,6.[4.A, The violation history in
West Virginia of the applicant based on the average
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number of notices of violation with a scriousness
rating of greater than 4. and any cessation order for
all active permits. is assigned a sub-criteria constant
ol 600, subject to the following conversion factors:
provided. That the violation history period includes
only the last full calendar year prior to the date an
SMA is assigned; provided. however. That when the
applicant has no record performance in the state, a
conversion [actor of 1.0 is assigned:

11614 A1 Where the
average number of notices of violation and cessation
orders per active permit is less than 3. a conversion
factor of (.2 is assigned:

11.6.f4.A.2, Where the
average number of notices of viotation and cessation
orders per active permit s between 3 and 5, a
conversion factor of 0.6 15 assigned: and

LLLOFEAS Where the
average number of notices of violation and cessation
orders per aclive permil- is grealer than 3, a
conversion factor of 1.0 15 assigned.

11.6.04.B. The status ol all active
permits held by the applicant in West Virginia,
based on compliance with the faw and this rule, and
compliance with the permits reclamation plan during
the public notice period for the subject proposed
application is assigned a sub-criteria constant of
400, subject to the tollowing conversion factors;
provided. however. That where the applicant holds
no pennits in the state. a conversion factor of 1.0 is
assigned:

11.6.0£4.B.1. Wherea status of
full compliance {no notices ol violations were
issued) with the law. this rule, and the reclamation
plan and one hundred pereent  (100%)
contemporancous reclamation exists. a conversion
factor of 0.2 is assigned:

F1.6.£4.B.2, Where a status of
compliange exists with the kaw and this rule (no
negligence on the part ol the operalor in abatement
action on nottces of violation) and ninety percent
{90%) concurreni reclamation. a conversion factor
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of 0.6 is assigned; and

11.6.£4.B.3. Where a status of
basic compliance exits with the law and this rule.
(negligence on the part of the operator in abatement
action for notices of violation) and seventy pereent
{70%) concurrent reclamation. a conversion factor
of 1.0 is assigned.

11.6.05. Where the applicand has
demonstrated success in conducting nining and
reclamation operations in such a manner that
environmental resources have been extraordinarily
enhanced. a bond reduction credit. expressed as a
negative criteria value. of no greater than -300 is
assigned, subject to the following sub-crileria
constants:

11.6.0.5. A, Where the applicant
has rcceived recognition [for  excellence  in
reclamation through local and/or national awards.
from awards programs sanctioned by any regulatory
authority as defined in Public Law 95-87. a sub-
criteria constant of -300 is assigned. subject to ihe
following conversion factors:

FLOTS.ALL Where  the
applicant has received one local award. but no
national awards. a conversion factor ol 0.2 i
assigned:

1161542 Where  the
applicant has received more than one local award.
but no national awards. a conversion faclor of 0.6 is
assigned: and

11.6.£5A5. Where the
applicant has reccived both local and national
awards. a conversion factor of 1.0 is assigned.

[1.6.£5.B. Where the applicant
has demonstrated a Tiston of resloration,
development. or ecnhancement. a sub-crleria
constant of -200 is assigned. subjecl to the
following conversion factors:

11.6.05.B. 1. Where the
cumulative arca of wetlands which have heen
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restored, developed, or enhanced is less than one
acre. a conversion factor of 0.2 is assigned:

11.6.£5.8B.2. There the
cumulative arca of wectlands which have been
restored, developed, or enhanced is between one and
five acres. a conversion factor of 0.6 is assigned;
and

11.6.£5.B3. Where the
cumulative arca of wetlands which have been
restored. developed. or enhanced s greater than five
acres. a conversion factor of 1.0 is assigned.

11.6.. When the applicant belicves that
the per-acre amowunt of the bond derived pursuant to

this subsection is inappropriate. the calculated

amousnt of the bond mav be rebutted as lollows:

1.6.e. I. The applicant shall set forth
in writing the reasons why it is belicved that the
bond amount is inappropriate 1o include a stalement
as to the amount which is belicved to be
appropriate.

11.6.£.2. Upon rcceipt of the written
rebuttal the Director shall within [1fteen (15) davs
hold an informal conference with the applicant to
hear arguments as to the rebutted bond amount.

t1.6.2.3. The Dircctor shall issue a
written decision within {ive (5) days lotlowing the
informal conference sciting forth a f{inal bond
amount.

t1.6.2.4. The applicant may file an
appeal of the Dircctor's decision in accordance with
W, Va. Code $22-5-21,

11.7. Environmental Sceurity Account for
Water Quality. The Dircctor shall initiate and
complete. within no more than two hundred forty
davs, a study ol the desirability of establishing an
environmental security account for water quality. In
performing the study. the Direclor shall make
provisions for public input,

The study shall address the desirability of




establishing an environmental security account for
water quality to include whether or not such account
should be required or clective. The studv shall
include the following:

11.7.a. A screening process which will
assist the Director and the applicant in conducting
an environmcntal audit of a proposed mining
operation in areas of the State which may have a
potential for producing acid mine drainage.

11.7.b. A process lor predicling whether
acid mine drainage will be produced from the
proposed operation and if so. its ratc and duration.
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[1.7.c. A mcthod estimating the cost of

installing, operating. and maintaining a water
treatment system [or the treatment of acid minc
drainage {rom the proposed operation.

[1.7.d. A svsiem to ensure that sulficient
monies will be placed in an escrow account which
will provide sufficient financial assurancc that
treatment  of acid mine drainage  will  be
accomplished and maintained as required by the Act
and this rule. Deflaull on the part ol the operatar
shall be equivalent to a bond [orlciture and the
operator shall be subject to all the enforcement
sanctions and penaltics as if a bond forleiture had
occurred.

11.7.e. [n considering a svstem as provided
in subdivision 11,7.d of this subsection. the Director
shall establish procedures to expend the necessary

funds from the cscrow account in the event of

default by the operator to comply with the Act and
this rule.

[1.7.€ Following completion ol the study.
the Dircctor may propose. and alter public
comment, promulgate a rule in accordance with the
procedures set forth in Chapter 29A of the Code to
implement the environmental sccurity account [or
water qualitv. This rule will not become effective
until approved by the Legislature.

11.7.g. If statutory changes arc necessary
to fully implement an cffeetive sysiem [or financial

{01

assurances, the Director shall so inform the
Legislature, and shall stay promulgation of the rules
unti] the Legislature has had an opportunity to
consider the necessary statutory changes.

11.7.h. Nothing in this subsection shall
authorize in any way the issuance of a permit in
which acid mine drainage is anticipated, and which
would violate applicable cffluent limitations or
water  quality  standards  without  treatment.

11.8. Seclective Husbandry Practices. The
Director may approve sclective husbandry practices,
excluding augmented sceding.  fertilization or
irrigation. without extending the period of bond
liability il the permittce can demonstrate that
discontinuance of such measurcs after the liability
period expires will not reduce the probability of
permanent revegetalion success.

Approved husbandny: practices shall be limited
to pest and vermin control. pruning and any
resceding and/or  transplanting  specifically
necessitated by such actions. but shall be normal
conservalion practices within the region for unmined
lands having land uscs similar lo the approved
postmining land use of the arca covered by the bond.
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§38-2-12. Replacement, Release, and Forfeiture
of Bonds.

12.1. Replacement of Bonds.

12.1.a. The Dircetor may approve ihe
replacement of existing bonds with other equivalent
bonds.

12.1.b. Existing bonds shall not be released
until the permittee has submitted. and the Dircclor
has approved, acceptable replacement bonds.
Replacement of a bond pursuant to this section shall
not constitute a release of bond.

12.2. Requirement to Relcase Bonds.

12.2.a. In addition 1o the requirements of
section 23 of the Act. the following bond release
procedurces shall be observed:

12.2.a.1. The permiilee may lile an
application with the Dircctor for the releasc ol all or
part of a bond. Applications may be [iled only at
times or during scasons established by the Direetor
which allow proper evaluation of the completed
rcclamation operations.

12.2.a.2. A certiltcation ol publication
of the advertisement shall be made a part of any
bond rclease application {ile. In addilion 1o the
requirement ol section 23 of the Act. the
advertisement shall indicate the name of the
permittee, the type of bond filed. the address of the
nearest regional office of the Division of
Environmental Protection to  which  wrillen
comments or requests for public hearings and
informal conferences on the specific bond release
may be submitted. and the closing date [or receipt off
comments or requests. In addition. as part ol any
bond release application. the applicant shall submit
copies of letters which have been sent (o adjoining
property owners. local govenunental bodics.
planning agencics. scwage and water lreatment
authoritics, and watcr companics in the locality in
which the surface coal mining and reclamation
operation took place. notifving them of the intention
1o seck release from the bond.

166

12.2.b. Inspection by the Director.

12.2.b.1. Upon receipt of the bond
relcase application, the Director shall. within thirty
(30) davs. or as soon thereafier as weather
conditions permit. conduct an inspection and
evaluation of the reclamation work involved. The
surface owner, agent. or lessee shall be given notice
ol such inspection and may participate in making
the bond release inspection.

[2.2.b.2. Within sixty (60) days from
the filing of the bond rclease application, if no
public hearing is held, or within thirty (30) days
after a public hearing or informal conference has
been held. the Director shall notify in writing the
permitlce. the surely or other persons with an
interest in bond cellateral who have requested
notification. and the persons who cither filed
objcclions in writing or objectors who were a party
to the hearing proceedings, il any. of his decision to
rclease or not to release all or part of the bond.

£2.2.c. Except as provided in subdivisions
12.2.d and 12.2.c of this subsection. the Director
may release all or part of the bond for the permit or
inerement thereo! in accordance with the following
schedule if no violations exist relative to the
permitled site. and il the requirements of this
subsecction arc met.

12.2.c.]. Afier the operator completes
the back(illing. regrading (which may include the
replacement of topsoil) and drainage control of a
bonded arca in accordance with the Act. this rule,
and the tenms and conditions of the permit to include
the provisions of subscetion [4.3 of this rule, Phase
[ reclamation shall be considercd complete, and
sixty (60) percent ol the bond or collaterat for the
applicable arca may be rcleased.

12.2.¢.2. After revegetation has been
cstablished on the regraded mined lands in
accordance with the approved reclamation plan,
Phase 11 reclamation shall be considered complete
and an additional twenty-five (23) percent of the
original bond amount may be released. provided
that:




12.2.¢.2.A. Not less than bwo years
after the last augmented sceding, standards for
revegetation success have been met.

12.2.¢.2.B. The lands are nol
contributing suspended solids 1o strcam [low or
runoff outside the permit arca in excess of the
requirements of the Act. this rule. and the terms and
conditions of the NPDES permit.

12.2.¢.2.C. With respect to prime
farmland. soil productivity has been returned 1o the
level of vicld as required by the Act. this rule. and
the terms and conditions of the permit,

D. The provisions ol a
plan approved by the Director for the sound luture
management of any permanent impoundment by the
permittee or landowner have been implemented.

12.2.¢c.2.E. The amount of the
remaining bond shall be sufficient to cover the
estimated cost of recstablishing vegetation and
maintaining permanent drainage control structures.

12.2.¢.3. Upon successtul complelion
of the reclamation requircments ol the Act. this rule.
and the terms and conditions of the permit, Phase Til
reclamation shall be considered completed and the
Director may release the remaining bond(s).

12.2.d. Notwithstanding any  other
provisions of the Act and this subscction. the
Dircctor may not release any portion of the bond
posted in accordance with subscction t1.5 of this
rule until all coal extraclion operations for (he
permit or increment thereof arc completed and the
entire disturbed arca for the permit or increment
thereof has been completely back(illed and regraded.

12.2e. Notwithstanding any  other
provisions of this rule. no bond release or reduction
will be granted if; at the time. water discharged {rom
or affected by the operation requires chenucal
treatment in order to comply with applicable
effluent limitations or water quality standards:
Provided. That the Dircetor may approve a request
for Phase [ but not Phase Il or [Il. release if the
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applicant demonstrates to the satisfaction of the
Director that cither: ‘

1221, The romaining bond is
adequate to assure long term treatment of the
drainage: or

[2.2.¢.2. The opcrator has irrevocably
commitled other financial resources which are
adequate to assure long term treatment of the
drainage: Provided. That the altcrnate financial
resources must be in acceptable form. and meet the
standards sct [orth in scction 11 of the Act and
section 11 of this rule: Provided. however, That the
alternate financial arrangements shall provide a
mechanism whereby the Director can assume
management of the resources and treatment work in
the event that the operator delaults for any reason;
And provided further. That defaull on a treatment
obligation under this paragraph shall be considered
cquivalent to a bond lorfeiture. and the operator will
be subject to penaltics and sanctions, including
permit blocking. as il a bond forfeiture had
oceurred.

In order to make such demonstration as
referenccd above. the applicant shall address. at a
minimun. the eurrent and projected quantity and
quality ol drainage to be treated. the anticipated
duration of treatment. the estimated capital and
operating cost of the treatment facility. and the
calculations which demonstrate the adequacy of the
remaining bond or of the altcrnate financial
rCSOUrCeS.

12,21

II" the Director disapproves the
application lor release of the bond or portion
thercol” he shall notify the permittee. the surety. and
any person with an interest in collateral. in writing,
stating the reasons for disapproval and
recommending corrective actions necessary to
secure the release and allowing an opportunity for a
public hearing.

12.2. Any person with a valid legal

)
=Y

interest swhich might be adverscly alfected by release
ol the boud. or the responsible oflicer or head of any
Federal. State. or local governmental agency which




has jurisdiction by law or special expertise with
respect to any cnvironmental. social, or cconomic
impact invelved in the operation or which is
authorized to develop and enforce environmental
standards with respect to such operations. shall have
the right to file written objeclions to the proposed
release of bond with the Commission within thirty
(30) days after the last publication of the notice
required by paragraph 12.2.a.2. ol this subdivision.
If written objections are filed and a hearing 18
requested, the Director shall inform all the interested
partics of the time and place of the hearing. and
shall hold a public hearing. or informal conference.
within thirty (30) davs after reccipt of the request
for the hearing. The date. time. and location of the
public hearing. or informal conference. shall be
advertised by the Director in a newspaper ol gencral
circulation in the locality lor two (2) consceutive
weeks. The public hearing. or informat conference.
shail be held in the locality of the surlace coal
mining opcration from which bond release is soughl.

12.2.

h. Without prejudice to the right of an
objector or the applicant. and when all parties agree,
the Director may hold an informal conference in licu
of a public hecaring to resolve such wrilten
objections. Unless waived by all partics. the
Director shall make a record of the informal
conference which shall be accessibic to all parties.
The Dircetor shall also fumnish all parties of the
informal conference with writien findings based on
the informal conference. and the reasons lor said
findings.

12.3. Bond Adjustments.

12.3.a. Where the permittee demonstraies.
on the basis of a sworn statement and a progress
map, that a portion of the permit area will remain
undisturbed or has been overbonded in accordance
with subdivision 3.29.a of this rule. the Dircetor
may adjust the amount of the bond correspondmg 1o
the number of undisturbed or overbonded acres.
provided that a minimum of $10.000.0¢ bond
remains for the disturbed portion of the permit.
Prior to a decision on the request for bond
adjustment, the Director shall notify the surety. and
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any person with a property interest in collateral who
has requested notification, of receipt of the request
for adjustment to the bond amount. Within thirty
(30) days. the Director shall make a decision on the
request. If the request is denied, the Director shall
provide the permittee with an opportunity for an
informal conference on the decision.

12.3.b. Upon receipt of a permit revision,
(he Dircctor may review the bond adequacy and if
necessary may require an increase in the amount of
the bond.

12.3.c. The provisions of this subsection
arc nol subject to the provisions of subsection 12.2.

12.4. Forfeciture of Bonds.

12.4.a. If an operator refuses or is unable
to conduct reclamation of an unabated violation, if
the terms ol the permit arc nol mel. or il the
operator defaults on the conditions under which the
bond was accepted. the Dircctor shall take the
following action to forfeit all of the bond:

12.4.a.1. Send written notification by
certified mail. return receipt requested. to the
permitice and the surcty on the bond. if any,
informing them of the decision to forfeit the bond,
including the rcasons for the forfcilure and the
amount to be (orleited. Bond liabitity shail extend
1o (he entire pormil arca.

12.4.2.2. Advise the permittes and
surety. if applicable, of the conditions under which
forfciture may be avoided. Such conditions may
include. but are not limited to:

12.4.2.2.A. Agreement by the
permiltee or another party io perform reclamation
operations in accordance with a compliance
sehedule which meets the conditions of the permit,
the reclamation plan. and the rcgulatory program
and a demonstration that such party has the ability
to satisfy the conditions: or

12.4.22.B. The Dircctor may
allow a surety to complete the reclamation plan, or
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the portion of the reclamation plan applicable to the
bonded phasc or increment. if the surcty
demonstrates the ability to complete the reclamation
in accordance with the approved reclamation plan.
No surety liability shall be released until success/ul
completion of all reclamation under the terms of the
permit and in accordance with the Act and this rule
10 include the revegctation liability period.

12.4.b. In the cvent forfeiture of the bond
is required by this scction. the Director shail proceed
to collect the forfeiture amount as provided for in
subsection b, section 17 of the Act. Where the bond
is forfeited, the proceeds shall be used by the
Director to accomplish compiction of reclamation
including the requirements of scetion 23 of the Act.
this subsection. and subscction 12.5 ol this rule
governing water quality.

12.4.c. Afler the notice of forfeiture has
been served. the Direclor shall in a timely manner.
but not later than one hundred cighty (180) days
after such notice, initiate reclamation operations o
reclaim the site in accordance with the approved
reclamation plan or modification thereoll including
action to remediale amy acid mine drainage {rom the
site. The Director shall take the most ellective
actions possible 1o remediate acid mine drainage.
including chemical treatment where appropriate.
with the resources available.

12.4.d. Where the proceeds of bond
forfeiture are less than the actual cost of
reclamation, the Director shall make expenditurcs
from the special reclamation fund to complete
reclamation. The Director shall take the most
effective actions possible to remediate acid minc
drainage. including chemical (reatment where
appropriate. with the resources available,

12.4.e. The operalor, permittee. or other
responsible party shall be liable for all costs in
excess of the amount forfeited. The Dircelor may
commence civil. criminal or other appropriate aclion
{o collect such costs.

12.5. Water Quality Enhancement.

12.5.a. In accordance with subsection g.,
section 11 of the Act. the Dircetor shall establish an
inventory of all sites where bonds have been
forfeited. Such inventory shall include data relating
lo the quality and quantity of water being discharged
from the {orfcited sites.

12.3.b.  The Dircctor shall cstablish a
priority listing ol such sites based upon the severity
of the discharges. the quality of the receiving
stream. offects on downstream water users, and
other factors determined to affect the priority
ranking.

[2.5.c. Uniil the Legislature implements
nceessany adjustments or supplements to the special
reclamation fund as set forth in subdivision [2.5.e
of this subscetion. the Dircctor shall sclect from the
priority listing such sites for the application of
amclioration techniques 1o achicve water quality
enhancement and o minimize long-teoin disturbance
to the hvdrologic balance.

12.5.d. In sclecting such sites {or water
quality improvement projects. the Director shall
determine the appropriale treatment techiniques to be
applicd to the site. The selection process shall take
into consideration the relative benelits and costs of
the projects.  Expenditures (rom the special
reclamation fund for water quality enhancement
projects shall not exceed twenty-five percent (23%)
of the funds gross annual revenue as provided in
subsection g.. section | I of the Act.

12.5.e. On or before the thirty-first day of
December. one thousand nine hundred ninety three,
the Director shall submit o the Legislature a
detailed report and inventory. which includes but is
not limiled to dates of mining and abandonment,
with all supporting data on acid mine drainage bond
forfeiture sites. Acid mine drainage bond forfeiture
sites means all surface coal mining operations which
have had their reclamation bonds forfeited, which
were not bonded but have been abandoned after the
third day of August. onc thousand nine hundred and
sevenlv-seven. or which have a significant
likelihood of bond lorfeiture which are producing
mine drainage which violates el(luent limitations or




applicable watcr quality standards. The report and
inventory shall contain cost cstimates of the long-
term chemical treatment of drainage from cach site
to meet various standards to include all cfTiuent
lumitations and applicable water quality standards.

The report and inventory shall contain
proposals for supplementing and adjusting ihe
special reclamation fund to assure that the fund is
adequate to pay for the Jong-term treaiment of acid
mine drainage from all acid minc drainage bond
forfeiture sites so that the discharges [rom these
sites meet the effluent limitations set forth at 40
CFR. part 434. of Federal Regulations for coal
mining operations and applicable water quality
standards. The report shall contain a
recommendation from the Dircetor on which
proposal he believes will best insure that the acid
mine drainage from bond lorfeiture siles 1s
effectively addressed.

§38-2-13. Requirements of a Notice of Intent to
Prospect.

13.1. Notice of Intent to Prospect Without
Land Disturbance. Wherc prospecting operations
arc proposed withoul surface disturbance and
without appreciable impacts on land. air. water. or
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other environmental resources. the requirciments of

this section and the bonding requircments in section
7 of the Act may be waived by the Direclor subject
to the following:

13.1.a. At lcast fifteen (15} days prior to
commcncement of any prospecting activities. the
operator shall file with the Dircctor a writlen notice
of intent to prospect. which notice will include a
description of the activities to be conducted and a
USGS topographic map showing the arca (o be
prospeeted.

13.t.b. The Director may approve ihe
notice ol intent subjcet to the findings required in
subdivision 13.4.b of this scction.

13.2. Notice of Imient to Prospect - 1wo
hundred filty (250) tons or less. Any person who
intends to commercially sell or use coal extracted
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pursuant to this subscction in any quantity for
reasons other than test purposes shall first obtain a
surface mining permit.  In addition to the
requirements of scction 7 of the Act, all prospecting
operations shall be subject to the requirements of
this subsection.

§3.2.a. Application. The Notice of Intent
shall be filed in triplicate. in clasp-type binders, on
forms prescribed by the Director, and shal! contain
the lollowing information:

[3.2.a.1. The name. sircet address or
route number. and telephone number of the
operalor:

13.2.2.2. Indicate if the operator is a
corporation. partnership. or individual:

[3.2.2.3. The name, address, and
telephone number of the person who will have
responsibility for conducting prospecting:

13.2.2.4. The name and address of all
owners ol surface land and mineral rights:

13.2.a.5. The location of the operation -

(county, magisterial district and nearcst post office);

13.2.a.6. The anticipaled date of
commencement and completion of operations;

13.2.2.7. Indicate whether or not the
operator or any person, partnership, or corporation
associated with the operator has on {ile. or has ever
had on file. in the State of West Virginia a prospect
permit and bond or an intent Lo prospect. If so, list
all prospect permits and Notices of Intent to
Prospect. logether with an indication of their current
reclamation status:

13.2.2.8. Theoperator's source of legal
right to enter and conduct operations:

13.2.2.9. The notarized signature of a
principal officer of the opcrator affixed to a
statement declaring that the information contained
in the Notice is truc and correct Lo the best of his

-
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knowledge:

[3.2.a.10. The name. address. and
telephone number of the applicant's representative
who will have on-site responsibility for conducting
the operation;

[3.2.a.11. A narrative deseription of
the proposed operation including an eslimated
timetable for conducting and completing cach phasc
of the operation to include reclamation:

13.2.a.12. A description of how the
applicant will conduet prospecting operations so as
to protect habitats of unique or unusually high value
for fish, wildlife. and other rclated environmental
values and critical habitats of threatened or
endangered speeics identified pursuant to the
Endangered Species Act ol 1973 (16 ULS.C. 1531 ¢l
seq): and

13.2.a.13. A description of cuftural or
historical resources listed or known Lo be cligible lor
listing on the National Register of historic places
and all known archacological sites located within the
proposed prospecting arca.

[3.2.b. Reclamation Plan. A reclamation
plan which includes the following:

13.2.b.1. The method of prospecting:

13.2.b.2. The method for controlling
runoff and sedimentation:

13.2.b.3. The method of regrading:

13.2.b.4. A plan for revegetation:..

13.2.b.5. . The method lor scaling.
casing or otherwise managing prospecting holes.
bore holes. wells or other exposed underground

openings created during the prospecting: and

13.2.b.6. The method of constructing
and/or utilizing roads.

13.2.c. Maps. A map showing topographic

featurcs. strecams. bodics of water, manmade
structures. utility lines. ete. equivalent to that of a
United States geological survey topographic
quadrangle map (scale 1" = 2,000, The following
additional information shall also be shown:

13.2.c.t. The surface and mineral
owners of the tracl(s) and property lines within the
arca to be prospected. including occupicd dwellings
not othenvise shown on the map:

13.2.c.2. The quadrangle title with a
north arrow:

13.2.¢.3. Clearly indicate the name(s)
of the receiving stream(s):

13.2.c4. Show by proper markings the
approximaie location of the cropline(s) and name of
the scam{s):

[3.2.¢.5. Show the area(s) to be
disturbed and the approximate location of
excavations, trenches. drill holes. proposed and
existing roads. and list the number of disturbed
acres and:

£3.2.¢.6. Show the location of critical
habitats of any threatened or endangered species
identilied within the proposed prospecting area.

13.3. Noticc of Intent to Prospect - Greater
than two hundred fifty (250) Tons. Any person who
intends 10 commercially sell or usc coal extracted
pursuant to this subsection in any quantity for
reasons other than test purposcs shall first obtain a
surface mining permit. If prospecting will remove
more than 250 tons of coal. the Notice of Intent to
Prospect shall include. in addition to the
requirements of subscetion 13.2 of this section, the
following:

13.3.a. The applicant shall prepare a
narrative discussion of a feasibility study for the
site. including the specilic reasons for extraction of
the amount of tonnage for which permission is
requested. The narrative shall be of sufficient detail
to enable the Director to make a determination that
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the proposed extraction and sale of the coal is
incidental to testing of the coal to determine il is
of a mincable and merchandisable quality. so as to
make it possible to conduct surface mining and
reclamation operations on the site for which a
permit application can be submitted at a later date.
The narrative shall explain in detail why other
means of prospecting/exploration. such as core
drilling, involving extraction of less than 250 tons
of coal, are not adequate to determine the qualily ol
the coal and the feasibility of [uture surface mining
and reclamation operations on the site.  Form,
generic or general statements by the applicant of'a
need for quality testing of more than 250 tons shall
not be adequate grounds for the Dircclor's approval
of removal of greater than 250 tons. The narrative
shall contain at a mintmunn

13.3.a.1. A demonstration that the
amount of coal to be removed under the notice of
intent to prospeet application is not the total reserve
of coal but is a random sampling of a targer reserve.

13.3.a.2. Dcmonstraies that the coal
testing is necessary [or the development ol a surlace
coal mining and reclamation operation for which a
surface coal mining operation permit application 1s
to be submitied in the near future. and that the
proposed commercial use or sale ol coal extracted
during prospecting operations is solely for the
purpose of testing the coal.

13.3.a3. A demonstration that the
application is for prospecting and is not surface
mining or an "early start-up" for a surfacc mining
operation.

13.3.2.4. A statement that reclamation
will be completed within three (3) months of initial
disturbance of each silc to be disturbed under the
notice of intent to prospect.

13.3.a.5. A description ol any
endangered or threatened specics identified within
the prospecting arca. '

13.3.2.6. The location ol cultural or
histerical resourees lisled or known 1o be ¢ligible (or

listing on the National Register of historic places
and all known archacological sites located within the
proposed prospecting arca.

[3.3.a.7. Any other information
required by the Dircetor regarding known or
unknown historic or archacological resources.

13.3.2.8. A narrative description of the
methods and cquipment to be used to conduct
prospecting and reclamation,

13.3.b. The name of the company that will
receive the tonnage for test burning or other testing
purposes and [urther identify with specificity the
precise tests that will be conducted on the coal and
the location of the test sile,  Furthermore, the
applicant shall state that the testing proposcd in the
application has alrcady been agreed to by the
applicant and the company that will receive the coal.

13.3.c. The intended end user and/or agent
or broker shall provide a statement to be made a
part of the application which will set forth the
specific reasons for the test. including swhy the coal
mayv be so different from ihe intended user's other
coal supplics as 1o require testing: the amount of
coal necessany for the test and why a lesser amount
is not sufficient: and a description of the specific
tests that will be conducted.

133.d. A map which contains all
information required in subsection 13.1 of this
section and which additionally shows the location of
critical habitats of threatened or endangered species
identified within the proposed prospeeting area.

13.3.c. A copv of a legal notice to be
published in a newspaper ol general circulation in
the county where prospecting will occur. The ad
shall contain the following:

13.3.c.1. The name and business
address of the operator:

3.3.c.2. The date the application was
liled and the date of clese of a public comment
period which date shall not be less than fifteen (15)
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days after the date of publication:

13.3.e.3. The address of the office of
the Division of Environmental Protection where any:
person whose interest is or may bc adversely
affected shall have the right to submit wrilten
comments:

13.3.¢.4. A description of the general
arca where prospecting will occur:

13.3.c.5. A statement that an excess ol
two hundred fifty (230) tons of coal will be
removed:

13.3.¢.6. The purpose lor removing
more than two hundred fifty (230) tons: and

13.3.c.7. An cstimate of the total
tonnage to be removed.

13.4. Approval of Notice of Intent to Prospect -
Greater than two hundred filty (230) Tons.

13.4.a. The Dircctor shall act upon an
administratively completc  application  for a
prospecting approval and any wrillen comments
within a reasonable period of time. butl i no cvent
shall action be taken prior to the close of the public
comment period.

13.4.b. The Dircctor shall approve a
complete and accurate application for a prospecting
approval filed in accordance with this section if he
finds, in writing, that the applicant has demonstrated
that the prospecting and reclamation operation
described in the application will:

13.4.b.1. Be conducted in accordance
with this section, and other applicable provisions ol
this rule, the Act. and the application:

i3.4.b.2. Not jeopardive the continucd
existence of an endangered or threatened specics
listed pursuant to section 4 of the Endangered
Species Act of 1973 (16 U.S.C. 1533) or resull in
the destruction or adverse modilication of critical
habitat of those specics; and

13.4b.3. Not adverscly affect any
culturat or historical resources lisied on the National
Register of Historic Places, pursuant to the National
Historic Prescrvation Act. as amended (16 U.S.C.
Scc. 470 et seq.. 1976, Supp V). unless the
proposed prospecting has been approved by both
the Dircelor and the agency with jurisdiction over
such matters.

13.4.c. Terms of approval issued by the
Dircetor shall contain conditions necessary 1o ensure
that the prospecting and reclamation operations will
be conducied in compliance with this rule: the Act
and the application.

13.4.d. The Dircctor shall notify the
applicant. the appropriate local government
officials, and other commentors on the application,
in writing, of his decision on the application. If the
application is disapproved. the notice to the
applicant shall include a statement ol the reason for
disapproval. Public nolice of the decision on each
application shall be posted by the Director at the
nearest Division of Environmental Protection office
in the vieinity of the proposed prospecting
operations.

13.4.c.  Anv person having an interest
which is or may be adversely affected by a decision
of the Director pursuant to subdivision 13.4.d of
this subscetion shall have the opportunity for
administrative and judicial review.

13.4.[0 The Dircctor shall not approve the
extraction of morc than 230 tons for any reason
other than that the coal will be tested for quality and
combustibility.

13.4.e. The Dircctor shall monitor the
operalion of each and cvery prospecting approval
granted for total compliance with the provisions of
the Act. this rufe. and the terms and conditions of
the approval application.

13.4.h. The operator shall submit a swom
stalement to the focal surface mining reclamation
inspeclor prior to the completion of coal removai
which will verilie that the coal was used for the




purpose for which the notice of intent to prospect
was originally granted.

13.4.i. If the Dircctor determines that, or
suspects on the basis of information made available
to him that, a prospecting operation is not being
conducted in the precise manner set forth in the
notice of intent to prospect and/or the accompanying
narrative, the Dircctor shall take immediale steps Lo
compel compliance or to establish that violations
have occurred.  Such steps may include. but would
not be limited to, checking weight tickets and the
inspcction of end-uscr records.

13.5. Performance Standards.

13.5.a. This subsection cstablishes
minimum performance standards applicable 1o
prospecting operations provided that upon an
affirmative demonstration that drilling operations
that do not substantiatly disturb the land and arc 10
be conducted solely for establishing property values
for purposes of taxation or highway conslruction
purposes, such drilling shall be exempled (rom this
section. The commercial sale or use ol coal
extracted under an approval pursuant to subscction
13.1 or 13.2 of this section except {or test purposes
as provided therein is prohibited.

13.5.b. Blasting. Blasting is prohibited on
prospeeting operations unless othenwise approved
by the Dircctor. Any blasting approved must be
conducted in accordance with scetion 6 ol this rule.

£3.5.c. Drainage. All disturbances created
by prospecting operations shall be conducted in
such a manner as 1o prevent or control crosion.
siltation. pollution of water. and lo minimize
disturbance to the prevailing hyvdrologic balance.
Such operations shall be exempt [rom specific
design and construction criteria for sediment control
structurcs only if stabilization to control crosion is
achicved through alternative measurcs.  Any
operation which will substantially disturb the
natural land surface shall be required by the Direetor
to install drainage control structurcs in accordance
with scction 5 of this rule.

13.5.d. All prospecting opcrations carried
oul in steep slope conditions shall be conducted in a
manner consistent with the stecp slope requirements
provided for in subsection (d) of section 13 of the
Act and subsection 14.8 of this rule.

13.5.e. The Director may limit prospecting
operations from cncroaching nearer than one
hundred feet (1000 of a perennial or intermittent
stream, provided that roads or access ways may be

located within one hundred feet (1007 of an

intermiltent or perennial stream. Roads shall not be
constructed up a stream bed or drainage channel or
in close proximity to such channel so as to
significantly alter the normal [Tow of water.

13.5.f, Each prospecting hole, borehole,
well or other exposed underground opening created
during prospecting shall be cased. sealed. or
othenwise managed to prevent acid or toxic drainage
from ecntering ground or surfacc water, or
substantial degradation of ground water quality or
quantity. All such holes or openings shall be sealed,
plugged. or otherwise managed {o insure the safety
of people. livestock. fish and wildlife. machinery,
ete during prospecting. When no longer needed,
such holcs or openings shall be permanently closed.

13.5.. All toxic or acid-forming materials
cncountered while prospecting shall be handled in
accordance with the requircments of subsections
14.5 and [4.6 of this permit. :

13.5.h. All facilitics and equipment shall
be removed [fom the prospecting arca when they are
no longer needed.

13.5.i. Topsoil shall be removed. stored
and reclistributed on disturbed arcas as necessary to
assure successful revegetation.

13.5]. All areas disturbed during
prospecting operations  shall  be regraded  to
approximate original contour within three months of
initial disturbance unless reclamation has been
waived pursuant to reccipt of an appropriate surface
mine application number (SMAJY. provided. that
reclamation cannotl be delaved more than one (N
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year from receipt of a surface mine application
number.

135k, All disturbed arcas must be
revegelated in a manner consistent with section 9 of
this permit.

13.5.1. The operation shall be conducted so
as to provide proloection of cndangered and
threatened species and their critical habitats as
determined by the Endangered Speeies Act of 1973
(16 U.S.C. 1531, et scq.) or habitats of unique or
unusual high value for fish or wildlife.

13.6. Prospecting Roads.

13.6.a. Each prospeeting road shall be
located. designed. constructed. reconstructed. used.
maintained. and reclaimed so as to:

13.6.a.1. Control or prevent crosion.
siltation and the air pollution attendant to crosion.
including road dust as well as dust oceurring on
other cxposed surfaces. by measurcs such as
vegetating, watering. using chemicals or other dust
suppressants. or otherwisc stabilizing all exposed
surfaces inm accordance with current, prudant
engincering practices:

13.6.a.2. Control or prevent damage 1o
fish. wildlife, or their habitat and refaled
environmental values:

13.6.a.3. Control or prevent additionat
contributions of suspended solids to stream [tow or
runofT outside the permil arca:

13.6.a.4. Neither cause nor conlribute
to. directly or indircetly. the vielation of State or
Federal water quality standards applicable Lo
receiving watcrs:

13.6.a.5. Reflrain from seriously
altering the normal {low of water in streambeds or
drainage channels:

13.6.2.6. Prevent or contro! damage to
public or private property. including the prevention

or mitigation of adverse cffects on lands within the
boundarics of units of the National Park System, the
National Wildlife Refuge System. the National
System of Trails. the National Wilderness
Preservation Svstem, the Wild and Scenic Rivers
Svstem. including designated study rivers, and
National Recrcation Arcas designated by Act of
Congress: anxl

13.6.a.7. Prevent the use of acid and toxic-
forming substances in road surfacing.

13.6.b. To ensure environmental protection
appropriate for their planned duration ‘and use,
ineluding consideration of the tvpe and size of
equipment used. the design and construction or
reconstruction  of  prospecting  roads  shall
incorporate appropriatc limits for crade, width,
surlace materials. surface drainage control, cubvert
placement. and culvert size. in accordance with
current. prudent cngincering practices. and any
design criteria established by the Dircetor.

13.6.c. No part of anv prospeeting road shall be
located in the channel of an intermitient or perennial
strcam unless specilically approved by the Director
in accordance with the applicable provisions of
subdivision 4.2.b of this rule. Roads shall be
localed to minimize downstream sedimentation and
flooding.

13.6.d. A prospecting road shall be maintained
to meet the performance standards of this subsection
and any additional criteria speeified by the Director.

13.6.c. A prospecting road damaged by a
catastrophic event. such as a (lood or earthquake,
shall be repaired as soon as is practicable after the
damage has occurred.

13.6.1, Reclamation. A prospecting road not to
be retained under an approved postmining land use
shall be reclaimed in accordance with the approved
reclamation plan as soon as practicable after it is no
longer nced for prospecling operations, This
reclamation shall include:

13.6.1 1. Closing the road to traffic:

oA




13.6.02. Removing all bridges and culverls
unless approved as part of the postmining land usc:

13.6.[.3. Removing or othenwise disposing
of road-surfacing materials that arc incompatible
with the postmining fand usc and revegetation
requircments:

13.6.[.4. Reshaping cut and fill slopes as
necessary to be compatible with the postmining land
use and to complement the natural dratnage paitern
of the surrounding terrain:

13.6.£.5. Protecting the natural drainage
patterns by installing dikes or cross drains as
necessary to control surface runolT and erosion: and

13.6.£.6.  Scarifving and ripping the
roadbed: replacing topsoil or substitule material.
and revegetating disturbed surfaces in accordance
with section 9 and subscction [4.3 of these rules.

13.7. Expiration. A noticc of intent 1o prospect
shall be valid only for the time period indicated in
the application, which period shall not exceed two
{2) vears. The Dircctor may approve an exlension
of the time period upon a reguest by the operator
subject to the reclamation requirements ol
paragraph (h). section 7 of the Act and this scetion.

13.8. Bond Rclease. The bond or other
sceurities accompanying a notice of intent shall be
relcased  upon  satisfactory  regrading  and
establishment of a permanent vegetative cover. All
applications for bond release shall be accompanied
bv a final map showing the total disturbed arca ol
the prospecting operation.

13.9. Notice on Site. All operatars conducting
prospecting activities shall. while in the prospecting
areas. have in their possession. a copy of the wrilten
approval of notice of intent for such activitics issued
by or submitted to the Director.

13.10. Public Records. Al information
submitted to the Division ol Environmental
Protection as a part of the notice of intent Lo
prospect. as required in the Act and this scclion,
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shall be made available for public inspection and
copying at the nearcst Division of Environmental
Protection office: provided. that information
submitted to the Director pursuant to this subsection
which contains trade secrets or privileged
commcreial or financial information which relates to
the competitive rights of the person filing such
information or other persons who may be affected,
is certified information and shall not be available for
public examination.

1311, Lands Unsuitable Designation,
Notwithstanding any other provision of this section,
any person who proposcs to conduct prospecting
operalions on lands which have been designated as
unsuitable for surface mining pursuant to section 22
ol the Act. shall prepare and file a notice of intent in
accordance with subsection 13.3 of this section.
Approval of the notice of intent shall be in
accordance with subscction 13.4 ol this scction,

§38-2-14. Performance Standards.

In addition 1o the requirements of the Act, the
following perlonmance standards shall be applicable
to both surface and underground mining operations.

14.1. Signs and Markers. Signs and markers as
required in this subsection shall be crected and
maintained throughout the life of the permit or term
ol the specified activities for which they are
intended.

i4.1.a. Permanent  Monument. A
permancnt monument shall be posted at primary
points of ingress and cgress on the permit area from
public roads and highways. The monument shall
consist of a sign constructed of wood. metal or other
suilable material measuring two feet by three feet (2°
x 3" and mounted on a two-inch (2") diameter pipe
driven three [eet (3} into the ground with four feet
(4') cxposed. Any suitable substitute may be
approved. The sign shall clearly indicate the
company name. permit number. business address
and telephione number,

14.1.b. Perimecter Marker. Prior to initial
disturbance. suilable markers made of durable
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material shall be established to permanently mark
the perimeter of the area under permit.  The
assigned permit number shall be alfixed Lo the
permanent perimeter marker. Other markers may be
used to delineate the boundaries of the proposed
permit arca. - -

14.1.c. Buffer Zone Markers. Appropriate
markers will be established along a buffer ronc.
Markers shall consist of mectal or woaoden stakes or
other suitable devices or methods.

14.1.d. Topsoil Markers. When topsoil or
topsoil substitute material is segregated and
stockpiled. the stockpiled material shall be marked.
Markers shall remain in place unti! the materials are
removed.

14.1.c. Blasting Signs. Il blasting is
necessary to conduct surface mining operations. the
following signs and markers shall be required:

14.1.¢e.]. Waming signs shall be
conspicuously displayed at all approaches Lo the
blasting site, along haulageways and access roads to
the mining operation and al all enfrances to the
permit arca. The sign shall at a mininum be two [eet
by three feet (2' x 3" reading "WARNING!
Explosives in Use" and explaining the blasting
warning and the all clear signals and the marking of
blasting arcas and charged holes: and

4.1 2. Where blasting opcrations
will be conducted within onc hundred (100) fect of
the outside right-of-way of a public road. signs
rcading "Blasting Arca". shall bc conspicuously
placed along the perimeter of the blasling arca.

i4.2. Casing and scaling of holes and exposed
undcrground openings.

14.2.a. General requirements.  Each
prospecting hole, other drillhole or borchole. shafl.
well, or other exposed underground opening shall be
cased, lined, scaled or otherwisc managed as
approved by the Dircetor to prevent acid or other
toxic drainage from entering ground and surface
waters, to minimize disturbance to the prevaiding
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hydrologic balance and to ensure the safety of
people. livestock. fish and wildlife, and machinery
in the permit and adjacent area. Each prospecting
hole, drill hole or borehole well or opening that is
uncovered or exposed by mining activities within
the permit area shall be permanently closed. unless
approved for water monitoring or otherwise
managed in a manner approved by the Director.
However. at the time of [(inal release of bond,
exploratory or monitoring wells must cither be
seated in a safe and environmentally sound manner
or with the prior approval of the Director, be
transferred 1o another party for further use. The
conditions of the transfer shall comply with State
and local laws. regulations. and other requirements.

14.2.b. Temporary scals:

13.2.b.1. Each mingc cntry which is
temporarily inaclive. bul has a lurther projected
useful service under the approved permit. shall be
protected by barricades or other covering devices.
fenced. and posted with signs. 1o prevent aceess into
the entry and to identify the hazardous nature of the
opening.  These devices shall be periodically
inspected and maintained in good operating
condition by the person who conducts the
underground mining activitics.

[4.2.b.2. Each prospeeting hole, other
drill hole or borchole. shafl. well. and other exposed
underground opening which has been identified in
the approved permit for use to return underground
development waste. coal processing waste or water
to underground workings. or Lo be used to monitor
ground water conditions. shall be temporarily sealed
until actual usc and protected during use by fences,
barricades. or other protective deviees.

[4.2.c. Permanent scals. When no longer
needed For monitoring or other use approved by the
Dircctor upon a finding of no adverse environmental
or health and safely elTects. cach shafl. drift, adit,
tunncl. prospeeting hole. entryway or other opening
1o the surface from underground shall be capped,
sealed. backfilled. or otherwise properly managed in
accordance  with subdivision 14.2.a of this
subscction and in MSHA

accordance  with

e s




383CSR2

regulations at 30 CFR 75.1711. Pcrmanent closure
measures shall be designed to prevent access to the
mine workings by people. livestock. fish and
wildlife, machinery and to keep acid or other Loxic
drainage from entering ground or surface walters.

14.3. Topsoil.

14.3.2. Removal. Prior to disturbance of
an area, topsoil shall be removed [rom the arca to be
disturbed in a separate laver and il not immediately
redistributed, it shall be scgregated and stockpiled in
a scparate stable location as specificd in the preplan,
Stockpiled topsoil shall remain in place until used
for redistribution unless otherwise approved by the
Dircctor. Stockpiled topsoil shall be protected from
excessive compaction. Where the removal of
vegetative material. topsoil or other materials may
result in crosion. the Director may limit the sizc off
the arca from which these materials arc removed at
any onc time.

[4.3.b. Redistribution. Prior lo
redistribution of topseil. the regraded fand shall be
treated. if necessary. to reduce the potential for
slippage of the redistributed material and/or 1o
enhance root penctration. Topsoil and  other
matcrials shall be redistributed in a manner that
prevents excess compaction and that achicves an
approximate uniform. stable thickness. conssient
with the approved postmining land uscs. contours.
soil density, and surface water drainage system.
Immediately after redistribution all topsoil arcas
shall be protected from wind and waler crosion.

t4.3¢c. Top Soil Subslitutcs.  Any
substitute material used [or top soiling must be
capable of supporting and maintaining the approved
postmining land use.  This determination of
capability shall be based on the results of
approprialc chemical and physical analysis of
overburden and topsoil.  These analvses shall
include at a minimum depth. thickness. and areal
extent of the substitute structure or soil horizon. pH.
texture class, percent coarse (ragments and nutrient
content. A certification of analvsis shall be made by
a qualificd laboratory stating that:

14.3.¢c.1. The proposed substitute
material is cqually suitable for sustaining vegetation
as {he existing topsoil:

14.3.¢c.2. The resulting soil medium is
the best reasonably available in the permit area to
support vegelation: and

14.3.¢.3. The analvses were conducted
using standard testing procedures.

14.3.d. Soil Amendments. Nutrients and
soil amendments in the amounts determined by soil
tests shall be applicd to the redistributed surface soil
laver so that it supports the approved postmining
fand use and meets the revegetation requirements of
scction 9 of this rule. These tests shall include
nutrient analysis and lime requirement tests. Results
of these tests shall be submitted Lo the Director with
the [inal planting report as required by this rule.

14.4. Diversions.

1440 Stream Channcel Diversions.
Sircam channel diversions and strcam channels
reclaimetd after the removal of temporary diversions,
shall be designed and constructed s0 as to restore or
approximate the premining characteristics of the
original strcam channel. including the natural
riparian vegctation. Lo promiole recovery and
enhancement of the aquatic habitat.

t4.4b, Temporary Diversions. Temporary
diversions shall be removed when they are no longer
nceded to achieve the purposc [or which they were
approved as long as downstream facilities which
were being proteeted are modified or removed.

|4.4.c. Reclamation of Diversions. All
temporary diversions shall be removed and
reclaimed prior to permit abandonment and all
permancnt  diversions shall comply with the
approved reclamation plan and be rcnovated if
necessary prior 1o abandonment.

14,3, Hydrologic Balance. All surface mining
and reclamation activities shall be conducted to
minimive the disturbance of the hydrologic balance




within the permit and adjacent arcas. 1o prevent
material damage to the hvdrologic balance outside
the permit area, to assurc thc proteclion or
replacement of water supplics, and Lo support the
approved post mining land usc.

i4.5.a. Watcr Quality Control. All water
accumuiation into the pit shall be removed at least
once in a twenty-Tour (24) hour period whenever
water quality or spoil stability may be adversely
aflected.

14.5.b. Effluent Limitations. Discharge
from areas disturbed by surface mining shall not
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violate effluent limitations or cause a violation of

applicable water quality standards. The monitering
frequency and efflucnt limitations shall be governed
by the standards sct forth in an NPDES permit
issued pursuant to W. Va. Code §22-11 et seq.. the
Federal Water Pollution Control Act as amended. 33
U.S.C. 1251 ct. seq. and the rules and regulations

promulgated thereunder.

14.5.c. Treatment Facilitics. Adcquale
facilitics shall be installed. operated and maintainad
using the best technology currently available in
accordance with the approved preplan to treat any
water discharged from the permit arca so thal 1t
complies with the requirements of subdivision
14.5.b of this subscction. Nommechanical treatment
systems may be utilized i flow is mlrequent or
small and timely and consistent treatment s assurcd.

14,.5d. Breakthrough.  Any surface
breakthrough of water caused by the operator during
the course of his operations shall be sampled
immediately and analyzed for total iron. total
suspended solids and pH and if requested by the
Director, any other parameter which is characleristic
of the discharge. Such analysis shall be made by a
compctent water anakyst or chemist. The original
and at least one copy ol such analysis shall be
retained by the operator. and two (2) copics shail be
submitted to the Director. Should said analysis
indicate the water quality lo be less than the
applicable cffluent limitations. scals shall be
immediately constructed. These scals shall:

14.5.d.1. Prevent any air {rom entering
the underground mine by way of the breakthrough;

14.5.d.2. Prevent any air from entering
the breakthrough while allowing the water to flow
from ihe breakihrough:

14.5.d.3. Scal the breakihrough of
water so that it cannol (low. Such scals shall be
constructed of stone. brick. block. earth or other
impcrvious materials which arc acid resistant; or

14.5.d.4. Alternate  methods  of
handiing discharges from breakthroughs may be
emploved where it can be established that applicable
efMuent limitations can be mcl.

14 5,
Workings.

Discharges Into Underground

14.5¢c.1.  On active underground
mining operations. all reasonable measures shall be
taken to intercept all surface water by the use of
diversions. culverls. drainage ditches or other
approved methods to prevent water from entering
the working arca. All surface drainage from the
disturbed arca must pass through a scdiment pond
or serics of sediment ponds so that discharges from
such arcas will not cause a violation of water quality
standards.

14.5.¢.2. Discharges into underground
mine workings arc prohibited. nor shall water be
discharged from onc underground working to
another. unless the operator demonstrates to the
Dircctor that such activitics will:

14.5.¢.2.A, Not cause. resuit in, or
contribute to a violation of water quality standards
and cffluent limitations both on or outside the
permil area:

14.5.c.2.B. Not be discharged
without MSHA approval:

i4.5.c.2.C. Minimize disturbance
to the hvdrologic balance on the permit area and
prevent material damage outside the permit area;




and

145¢.2.D. Be discharged at
specified rates as a controlled flow meeting
applicable effluent limitations for pH and total
suspended solids, except that the pH and total
suspended limitations may be exceeded il approved
by the Director. and is limited to:

14.5.¢2.D.1. Coal processing
waste!

14.5.¢.2.D.2. Flv ash from a
coal-fired facility:

(4.5.¢.2.D.3. Inert malerials
uscd for stabilizing underground mines:

14.5e2.D4
minc development wastes:

Underground

14.5.¢.2.D.5. Sludge from an
acid mine drainage treatment facility or {luc-gas
desulfurization: or

14.3.¢.2.D.6. Waler.

14.5.f, Co-mingling of Waters. Unless
otherwise approved by the Direclor. waler (rom
underground works shall nol be co-mingled with
surface drainage. When separate treatment facililics
arc used for discharges from underground works.
they shall be designed to adequately treat the
anticipated quantity and quality of the raw
discharge. -

14.5.a. Gravity Flows. No person shall
locate openings for new drift mines working in acid
or iron producing coal scams in suck a manner thal
the mine will have a gravity discharge. 10 there will
be a gravity discharge and the scam Lo be mined 3
Hsted meets the definition of acid-producing coal
scam in subsection 2.4 of this rulg. site specific data
must be submitted demonstrating that this scam is
not an acid or iron producing scam at this location.

145h A waiver of water supply
replacement granted by a landowner as pravided in
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subscction (b) of section 24 of the Act shall apply
only to underground mining opcrations, provided
that a waiver shall not exempt any operator from the
responsibility of maintaining water quality.

14.6. Acid Producing and Toxic Malerials.

14.6.a. Acid and Toxic Soils. Drainage
from acid-forming and toxic-forming materials into
ground and surface water shall be avoided by
identifving. buryving, blending. scgregating, and/or
treating spoil or other materials that will be toxic to
vegetation or that will adversely alteet water quality.
Such materials shall be handled and treated in
accordance with methods sct forth in the approved
preplan within thirty (30) days after initial exposure
or a fesser period il required by the Director,

14.6.b. Burving Acid and Toxic Materials.
Acid-forming or toxic-lorming material shall not be
buricd or stored in proximity 1o a drainage course or
groundwater syvstem.

14.6.c. Treatment of Toxic Material. All
exposed coal scams remaining alter mining and any
acid-lorming. toxic-forming. or combustible
materials or anv other wasic materials shall be
covered with a minimum of four feet (4') of nontoxic
and noncombustible matertal. Where necessary to
protect against upward migration ol salls. exposure
by crosion. or to provide adequate depth for plant
growth, the Director shall specify thicker amounts of
COVET.

4.7, Meniloring Requirements.

14.7.a. Surface Water. All surface water
shall be sampled and analyzed and otherwise
monitored in accordance with the approved surface
water monitoring plan. Monitoring and analysis
shall eceur at cach monitoring site no less frequently
than quarterly.  All  mcasurcments shall be

submitled 1o the Director and all violations of
applicable effluent limitations shall be reported to
the Dircctor within five (5) days of rcceipt of
analvtical results. The operator shall immediately
implement remedial measurcs described in the
Monitoring shall

hyvdrologie reclamation plan.
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continuc until bond rclease unless the operator
demonstrates  that continued monitoring  is
unnccessary to  achicve the purposc ol the
monitoring plan.

14.7.b. Groundwater. Where adverse
impacts to a significant groundwater rfesource are
identified as provided in subdivision 3.22.h of this
rule, the groundwater resources shall be monitored
in accordance with the groundwater monitoring
plan. Monitoring and analysis shall occur no less
frequently than quarterly. All measurements shall
be submitted to the Director and all violations of
standards established under scction 24 of the Act
shall be reported to the Dircetor within five (5) days
of receipt of analytical results. The operator shall
immediately  implement  remedial  measures
described in the hydrologic reclamation plan.
Monitoring shall continue until bond release unless
the operator demonstrates that conlinued monitoring
is unnccessary to achicve the purposcs ol (he
monitoring plan.

14.7.c. Ground Water Menttoring Waivers.
- I[ an applicant can demonstrate by the usc ol the
PHC determination and other availabie basc line
hvdrologic and geologic inlormation that a
particular waler-bearing stralum in the proposcd
permit and adjacent arca is not one which serves or
may potentially serve as a significant aquifer or
ensure the hydrologic balance within the cumulative
impact arca, monitoring of the stratum may be
waived by the Dircctor. Waivers will be considered
and granted scparately and exclusively for cach
individual water-bearing stratum unless it is shown
by the use of the PHC determination and base line
hydrologic and geologic information that all
individual water-bearing stratums of concern are
hydraulically interconnected and can be waived as a
complete unit.

14.7.d. Water Treatment. Where any
discharge from the permit arca requires treatment
during the mining operation in order 1o mect the
applicable efTuent limitations. water monitoring ol
such discharges shall continue [ollowing grading
approval. If it is cstablished on the basis of such
monitoring that the hydrologic balance is being

preserved without treatment. the treatment facilities
may be removed. A one (1) vear history of meeting
{he applicable efflucnt limitations shall be adequate
to cstablish that the hvdrologic balance is being
prescrved.

14.7.¢. Monitoring  Equipment.
Monitoring equipment located both at the permit

_ arca and at off-sitc areas shall be properly instatled,

operated. and maintained during the required
monitoring period and removed when no longer
required.

14.8. Steep Slope Mining,

14.8.a. Backfilling and Spoil Placement. In
addition to other applicable performance standards
set forth in the Act and this rule, the following
standards shall apply where the natural slope of the
land within the permit arca exceeds an average of
twenly  (20) degrees as measurcd  from the
horizontal. These standards except the variance
provisions of subscction 14.12 shall also apply to
slopes of lesser steepness where the Director has
determined. on the basis ol soils. climates. method
ol operation. geology. and other site-speeific
characteristics. that special measures are required to
proteet the area below the mining operations from
landslides or other hazards. The provisions of this
scction do not apply when mining is conducted on a
Nat or gently rolling terrain with an occasional steep
stope through which the mining proceeds and leaves
a plain or predominantly flat arca.

14.8.a.1. Spoil. debris. or abandoned
or disabled equipment shall not be placed on the
downslope except as provided in subsection (d) of
section 13 of the Act. Excess spoil may be placed
in specilied areas designed in the permil application
lor such placement. if such placcment is done in
accordance with the provisions of subscction 14.14
of this rule.  Nothing in this section shall prohibit
the placement of materials in haulroad or access
rond fills on slopes sieeper than twenty (20) degrees
so long as the Nlls arc constructed n accordance
with construclion specifications sct forth in
subsection 14.14 of this scction. Casting of spoil
from a higher scam to a lower scam in multiple
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seam operations may only occur where: the highwall
of the lower seam intersects the outerap ol the upper
seam; the lowest scam is mined {irst or in advance
of the upper seams; and minimum beneh widths
based on slopes are established on the lower bench
sufficient to accommedate both spoil placement
from the upper scam and bench drainage structures.

14.8.a.2.  The highwall shall be
eliminated and the disturbed area graded to the
approximate original contour. Speil material in
excess of that required for the reconstruction of the
approximate original contour shall be permanently
stored in areas designated in the permit for such use
and designed and constructed in accordance with
subsection 14.14 of this scction.

14.8.2.3. Land above the highwali shall
not be disturbed unless the disturbance is necessary
to facilitate compliance with the environmental
protcction standards of this scetion and section 12
and 14 of the Act. Standards to be considered
which justify such disturbance are the lallowing:

148.a.3 A, Achicve  the
approximate original contour:

[4.8.2.3.B. Control crosion.
sedimentation. and water runolT:

14.4.2.3.C. Provide access to the
arca above the highwall for revegetatlion purposes:
or

14.8.2.3.D. Comply with safety
standards.

14.8.a.4. The material uscd to backiil
and eliminate the highwall shall be sufficiently
compacted or otlierwise mechanically stabilized so
as to insure stability of the backlill with a static
safety factor of 1.3. Placement of woody materials
in the fill shall be prohibited unless the Director [irst
determines that the method of placement of woody
matcrial will not deteriorate the future stability of
the backfilled arca. The opcerator shall at a
minimum retain all overburden and spoil on the
solid portion of the existing or new benches and

backfill and grade the arca to the most moderate
slope possible.

14.8.a.5. When mining through naturat
walcreourses or when walcr is to be directed across
or through the back(ill. a drainage channel, flumes,
culvert. or french drain shall be constructed across
or through the backfill in order to insure stability
and to prevent crosion. Such drainage channels,
(lumes. culvert or [tench drains shall be constructed
of nontoxic durable rock. asphalt. pipe. conerete or
other similar material. Channels. fTlumes, culvert,
and drains shall be constructed in accordance with
the applicable criteria sct forth in the applicable
requircments of this rule.

14.9. Auger Operations.

, 14.9.0. Prohibition and Variance.
Augering shall be prohibited by the Director if it is
determined that such operations posc a potential
hazard to the environment. 10 the public welfare and
safely. to water qualily. or Lo structures or buildings
as a result of subsidence.

14.9.b. All auger holes, except as provided
in subdivision 14.9 ¢ of this subscction. shall be:

14.9.b.1. Sealed within scventy-two
(72) hours alter coal extraction with an impervious
and noncombustible matcrial. iff the holes are
discharging water containing acid-or toxic-forming
material. [f scaling is not possible within seventy-
two (72) hours. the discharge shall be collectively
treated commencing within seventy-two (72) hours
afler complction 1o meet applicable effluent
limitations and waler-quality standards until the
holes are scaled: and

[4.9.1b.2. Secaled with an impervious
non-combustible material. as contemporaneously as
practicable with the augering operation. if the holes
are not discharging water containing acid-or toXic-
forming material.

14.9.c. Auger holes need not be sealed with
an impervious material so as to provent drainage if
the Dircctor determines that:

F_,‘
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14.9.c.1. The resulting impoundment
of water may create a hazard to the environment or
public health or safety, and

14.9.¢c.2. The drainage from the auger
holes will:

14.9.c.2.A. Not posc a threat of
pollution to surface water. and

14.9.c.2.B. Comply  with
applicable effluent limitations and water quality
standards.

14.9.d. Spacing. Auger mining opcrations
shall be conducted in a manncr which maximizes
recoverability o’ mineral reserves remaining after
augering. The operator shall. at a minimum. leave
arcas ol undisturbed coal to provide access lor
future underground mining activities. unfess it is
established by the operator thal the coal reserves
have been depleted or are so limited in thickness or
extent that it would not be practicable lo atlempt
further recovery.

14.9.¢.  Subsidencc.  Auger mining
operations shall be conducted in such a manncr 50
as to prevent or minimize subsidence and where
material damage cccurs the operator shall correct
such damage in accordance with the requirements of
subdivision 16.2.c of this rule.

14.9.f Previously Mined Arcas. Where
auger mining operations aflect previously mined
arcas and the volume of all reasonably availabic
spoil is demonstrated in writing to the Dircctor Lo be
insulTicient to completely back{ill the highwall. the
highwall shall be climinated Lo the maximum extent
technically practical in accordance with Lhe
lollowing criteria:

14.9.f 1. The person who conduets the
auger mining operation shall demonstrate (o thc
Director that the backfill, designed by a qualified
registered professional engincer. has a minimum
static safety factor for the stability of the back[ill of
at least 1.3.

14.9.02. Al spoil generated by the
auger mining operation and any associated surface
coal mining and reclamation operation, and any
other reasonably available spoil. shall be used to
back{ill the arca. Recasonably available spoil shall
include spoil gencrated by the mining operation and
other spoil localed in the permit area that is
accessible and available for use and that when
rchandled will not causc a hazard to the public
safoty or significant damage to the environment.
For this purpose. the permit area shall include spoil
in the immediate vicinity of the auger mining
operation.

14.9.£3. The coal secam mined shall be
covered with a minimum of four (4) fect of nonacid,
nontoxic-forming material and the backfill graded to
a slope which is compatible with the approved
postmining land use and which provides adequate
drainage and long-term slability.

£4.9.04. Any remnant of the highwall
shall be stable and not pose a hazard to the public
health and safety or to the enviromment.

14.9.I'5. Spoil placed on the outslope
during previous mining operations shall not be
disturbed if such disturbances will cause instability
ol the remaining spoil or otherwise increase the
hazard to the public health and safety or to the
cnvironment.

14.9.1,6. Auger holes shall not extend
closer than five hundred (300) feet to any
abandoned or active underground mine workings
excepl as approved in subscetion 14.13.

i4.10. Mountaintop Removal.

14.10.a. Backfilling and Regrading. In
addition 1o Lhe other performance standards set forth
in this rule. the lollowing performance standards
will apply where the mountaintop removal method
ol mining is used:

[4.10.a.1. The final graded top plateau
slopes on Lhe mined arca shall bs less than five (5)
horizontal to one (1) vertical so as to create a level




platcau or gently rolling configuration. The
outslopes of the platcau shall be no steeper than Lwo
(2) horizontal to one (1) vertical.

i4.10.a.2. The resutting level or gently
rolling contour shall be graded so that water will
drain inward from the outslope except at specific
points where it is released over the outstope in
constructed channels.
protected from crosion and conmstructed
accordance with subdivision 5.3.c of this rule.

in

14.11. Procedures (o Obtain Inactive Status.

14.11.a. A permittee may not ceasc nining
and reclamation operations for a period ol thirly
(30) days or morc unless the Dircctor finds in
writing that all the following rcquircments have
been fully satisfied:

14.11.a.1. The site is in full
compliance with all standards of the program and
permit.  including bul  not  limited 1o
contemporancous reclamation. no  outstanding
violations or penaltics exist. and adequate pictorial
and narrative description of site conditions o date
has been placed in the file:

14.11.2.2. Where the permit involves
the extraction of coal. significant coal reserves lor
the mine remain:

14.11.a.3. All disturbed acreage is
bonded in accordance with scction 11 and 12 of the
Act and section 11 ol this rule:

14.11.a.4. All required and necessary
backfilling, regrading, revegetation. environmental
monitoring. and water treatment activities will
continue on the mine site. and adequate provisions
for other required and necessary mainicnance work
for the time period for which the application to
ceasc operations has been made:

14.11.a.5. The sitc must be adequately
sccured to guard against hazards 1o the public:

14.11.a.6. A finding based on a
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Such channels shall be

detailed showing by the permittee that the cessation
is necessary because of temporary market conditions
which are likelv to change in the period Tor which
the temporarily inactive status is sought:

14.11a7. A color coded
mine/progress map accurately depicting the extent
and location of all disturbed area, the remaining
undisturbed arca. and the remaining coal reserves, if
any. on the permit at the time of the request. The
mine/progress map shall contain a legend which lists
the respective acreages and/or lonnages for each of
the above-described catcgorics:

14.11.2.8. Each request for inactive
status shall be submilicd on forms prescribed by the
Dircctor and shall contain a sworn statement as
follows: “The information contained in this
application is truc and correct to the best of my
knowledge and belicll"  Such statement shall be
signed by an accountable official of the applicant
and shall be notarized. and

14.11.a.9. Inactive status shall not
relieve the operator of any responsibility for
complying with the Acl. this rule, or the terms and
conditions of the permit.

14.11.b. The Director may grant inactive
status for a period not to exceed one-half the permit
term ifit is determined that the application contains
sufTicient information 1o meet all requirements of
subdivision 14.11.a of this subscction: Provided,
That where the applicant documents in the
application that the operations will become inactive
for morc than thirty (30) days. but will be
reactivated on an intermitient and/or irrcgular basis
during the approval period. such opcrations are not
required to reapply for inactive status except at the
{ermination date of the initial term of approval:
Provided however. That the Dircctor may review the
approval of inactive status during its term and
require updated information pursuant to subdivision
14.11.a2 ol this subscetion. and based upon this or
other information. mav modifv: or rescind the
approval prior o its initial termination date.

14.11.c. The Dircetor shall within five (3}




days of receipt of a request for inactive status. post
the application and supporting documentation inan
appropriate public office in the arca of the permit.
and shall notify any persons who have requesied
notification of a request for inactive status on the
relevant permit, that a request has been received.
The Director shall provide for public comment and
an opportunity for an informal conlerence. Il a
request for an informal conlerence is received within
thirty (30) days of the Division's receipl of the
request, the Director shall schedule the conferance in
the area of the permit.

14.11.d. Within thirty (30) days preceding
the expiration of the initial time period granied for
inactive status. the permittee may rcquest an
extension of the approved inactive period. and at
that time must submit current information mecting
the requirements of subdivision 14.1l.a of this
subsection. The Dircctor shall make the same
findings and provide (or the same public review
process before granting a request {or extension. In
no evenl may the total time granted for inactive
status for any given surface coal extraction perniit
be in excess of three (3) years. provided. That
further extensions may be granted on the basis ol a
showing by the permittee that such extension is
necessary by reason ol

14.11.d.1. Liligation precluding
reactivation of the site: :

14.11.d.2. Labor strikes: or

14.11.d.3.  Substantial cquipmenl
necessary for extraction, e.g. draglines. shovels. clc..
remain on the sitc and arc being maintaincd in
working order.

14.11.¢. The Dircclor may grant inactive
status for a period not to exceed ten years for
preparation plants or load-out [acilitics. whether or
not they are associated with a surface coal extraction
permit. Provided, preparation plants or load outs arc
maintained in such condition the operations could be
resumed within sixty {60) days.

14.11.[. The Director may grani inactive
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status for a period nol Lo exceed current permit term
plus five years for underground mining operations.
Provided, the underground mining operation is
maintained in such condition that the operations
could be resumed within sixty (60) days and
openings are protected from unauthorized entry.

14.11.g. The Dircetor may grant inactive
status for a period not to exceed ten years for coal
refuse sites. Provided. the completed lifts of the
coal reluse site is regraded {(which may include top
soiling). sceded and drainage control (e.g. diversions
ete.): where possible, have been installed in
accordance with the terms and conditions of the
permil.

14.1L.h. The dircctor may grant inactive
status lor a permit for a term longer than those set
forth in c. and £ of this subsection. Provided,
however. the permitlee shall fumish and maintain
bond that is equal to thc cstimaied actual
reclamation cast. as detenmined by the director. The
dircctor shall review the estimated actual
reclamation cost al least every two and one half
(2'4)years, ‘

14.11.i. The provisions sct forth in this
subscetion shall be applicable to all surface mining
and reclamation operations which currently have
approved inactive status on the cffective date of this
rule.

[4.12. Variance From Approximate Original
Contour Requirements. '

14.12.2. Procedures to Obtain a Variance.
The Dircctor may grant a variance from the
requirements for restoring the mined land in steep
slope arcas Lo approximate original contour under
the following terms and conditions:

l4.12.a.1. The permit area is located
on steep slopes as defined in subdivision 14.8.a of
this rule:

14.12.2.2. The alternative postmining
land usc requirements of subscction 7.3 of this rule

arc mel.

w
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14,12.a.3. All other applicable
requirements of the Act and this rule. except for
those refating to approximate original contour, arc
met:

i4.12.a.4. All highwalls are completely
backfilled in a manner which results in a static
safcty factor of 1.3:

14.12.a.5. Only spoil not necessary 10
achieve the postmining land use may be removed
from the mine bench:

14.12.a.6. The watershed of the permit
and adjacent arca will be improved by reducing
pollutants. environmental impacts. or flood hazards:
provided that. the watershed will be dueemed
improved only it

14.12.2.6.A. The amount of total
suspended solids or other pollulants discharged Lo
ground or surface water from the permit area will be
reduced, so as to improve the public or private uses
or the ecology of such water. or [lood hazards wilhin
the watershed containing the permit arca will be
reduced by reduction of the peak flow discharge
from precipitation events or thaws: and

14.12.2.6.B. The total volume of
flow from the proposed penmit arca. during every
season of the year, will not vary in a way that
adversely alfects the ceology of any surlace waier or
any cxisting or planncd usc of surface or ground
water.

14.12.a.7. Appropriatc Federal. State
and focal govemnment agencics have an opportunity
to review and comment on the proposed postmining
land use to determine that the potential use is shown
to constitute an equal or better cconomic ar public
use:

14.12.2.8.  The proposed usc is
designed and certified by a qualified registered
professional engincer in  conformance with
professional standards established to assure the
stability. drainage. and configuration necessary lor
the intended use of the site: and

14.12.2.9. The surface land owner(s)
of the permit area has requested in writing that a
variance be granted to achicve the approved
allernative postmining land usc.

14.13. MSHA Approval. No mining shall
oceur within five hundred (300) fect of an
underground mine not iotally abandoned without
approval by the Federal Mine Safety and Health
Administration.

14.14. Disposal of Excess Spoil.
14.14.a. General.

14.14.2.1.  Spoil not required to
achicve the approximate original contour shall be
transported to and placed on designated disposal
sites within the permit arca: Provided. however,
where environmental benefits will occur, spoil pot
needed to restore the approximale original contour
of the land and reclaim the land within the permit
area mav. in_a manner consistent with the Act and
this rule. be deposited on abandoned mine lands
and/or forfeited mine_lands under a reclamation
contract pursuant o scetion 28 of the Act. T will be
the permiltee's responsibility 1o obtain the consent
of the surlace owner for right of entry and to obtain
anv other_permits or approvals as necessary from
the appropriate_cnvironmental agencics or other
agcncies:

14.14.2.2. All excess spoil shall be
placed in a controtied manner so as to minimize the
adverse effects of leachate and surface water runoff
rom the fill on surface and groundwaler:

14.14.2.3. Coal processing wastes and
underground development waste shall not be placed
in such fills unless the waste is placed in accordance
with seclion 22 of this rule. contains no acid
producing or toxic forming matcrials and is of the
proper characteristics so as to assure the design
stability of the fill:

14.14.2.4. Any excess spoil disposal in
an underground mine shall be done in accordance
with a plan approved by the Mine Salety and Health




Administration in accordance with design standards
subrdivision 22.3.s of this rule:

14.14.a.5. Excess spoil that is acid- or
toxic-forming or combustible shall be adequately
covered with nonacid, nontoxic and noncombustible
material, or treated, to control the impact on surlace
and ground water in accordance with subsection
14.6 and 14.7 of this scction. to prevent sustained
combustion. and to minimize adverse cficets on
plant growth and the approved postmining land use:

i4.14.a.6. Slopec protection shall be
provided to minimize surface erosion at the site. All
disturbed arcas. including diversion channels that
are not riprapped or othenwise protected. shall be
revegetaied upon completion of construction: and

i4.14.2.7. The final configuration ol
the fill shall be suitable for the approved post
mining land usc.

14.14.b. Cerlification - Inspections and
Reporting.  Certification of all excess spoil fills
shall be required as follows:

{414 b.1. The Ol and appurtenant
structures shall be designed in accordance with
professional design standards. which meel the
requirements of this subscetion. and certified by a
registered professional engineer experienced in the
design of earth and rock fill embankments:

14.14.b.2. During construction. the £l
shall be inspected quarterly for stability by a
registered professional enginecr experienced in the
construction of carth or rock [ills or other qualified
professional specialist working under Lhe direction
of a professional cngincer expericnced in the
construction of earth or rock fills.  Regular
inspections are also required during placement and
compaction of fill materials and during critical
construction periods such as foundation preparation.
underdrain  placement, instaflation of  surface
drainage svstems. and construction of rock toc
buttresses.  Within twa (2) weeks following
completion of the inspections. a report certified by
the registered professional engincer shall be
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submitted to the Director. The certified report shall
contain a statement that the fill is being constructed
and maintained as designed in accordance with the
approved plan and this rule. The report will also
notc any instances of apparent instability, structural
weaknesses, and other hazards. The report on the
drainage system and protective filters shall include
color photographs taken during and after
construction. but before the underdrains are covered
with excess spoil. Color photographs shall be of
sufficient size and number 1o provide a relative scale
and to clearly identify the site. 1 the underdrains
arc constructed in phases. each phase must be
certified separately. If excess durable rock spoil is
placed such that the underdrain  system is
constructed  simultancously with excess  spoil
placement by the natural segregation of dumped
materials. color photographs ol the underdrains
must be taken as thev are formed. All color
photographs shall be of adequate size and number to
provide a relative scale and to clearly identify the
sitc. A copy of the certificd report shall be
maintained at the mine site:

f4.14.b.3. Ailer total completion of
the fill. a certification form shall be completed and
submitted to the Direclor by the registered

professional cngineer overseeing construction of the
fill: and

14.14.b.4. In  addition to the
requirements of paragraph 14.14.6.2 of this
subdivision. certification forms for durable rock fills
shall be accompanied by the following!

14.14.b.4.A. A statement attesting
that the Nill contains no more than twenty-percent
(20%) non-durable material:

[4.14.b.4.B. A statement attesting
that foundation preparation is procceding in
accordance with the design plans:

14.14.b4.C. A statcment that
prohibited materials are not being placed. deposited.
or disposed of into the {i}} arca: and

14.14.b.4.D.

A statcment that




sediment control measures arc constructed and being
maintained in accordance with the approved design
plans and the terms and conditions of the permit.

14.14.c. Location. Excess spoil not
required to achieve the approximate original contour
on the permit arcas may be deposited outside the
permit area il the following conditions are mct:

14.14.c.1. The eoxcess spoil is
deposited on another permit arca: or

14.14.¢.2. The excess spoil is placed
on an abandoned mine land project conducted under
the Abandoned Mine Land Program where:

14.14.¢.2 A
contract is in effect:

A reclamation

14.14.¢.2.B. The project will resull
in improved cnvironmental. acsthetic. or salely
conditions; and

14.14.¢.2.C. The project is
designed and constructed in accordance with the Act
and this rule.

4.14.d. Disposal of Excess Spoil on
Existing Benches. Spoil material not required (@
return the arca to the approximate original contour
may be placed on an existing bench il the following
conditions arc mctl:

14.14.d.1. Sufficient Toundation
investigations and laboratory analysis ol foundation
materials which include the effects of underground
workings below the solid bench. shall be perlormed.
Based on information obtained [rom such
investigations and analysis. the Director may’ require
modilication of design requircments [rom Lthe spill,
Fills which are proposed on pre-existing benches
where the slope of the solid beneh exceeds ten
percent (10%) toward the outstope shall meet the
design requirements of subdivision <.14.f ol this
section.

14 14.d.2. All vegetation and organic
material shall be removed from the disposal area
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prior to placement of excess spoil. All topsoil shall
be removed and redistributed or stockpiled in
accordance with subsection 14.3 of this section. All
excess spoil shall be transported and placed only on
the solid portion of the bench in a controlled manner
in horizontal lifls not excecding four (4} feet in
thickness.  The spoil must be compacted or
otherwise mechanically stabilized to achieve a static
safety factor of' 1.3, The arca shall be backfilled and
graded to achieve the most moderate slope possible
which does not excced the angle of repose. The
final graded configuration shall be such that the
surlace and subsurlace drainage is compatible with
the natural surroundings and the approved
postmining land use. Terraces may be constructed
an the outslope if required for stability. control of

erosion. or to conserve soil moisture. The grade of
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the outslopes between Lerraces shall not be steeper
than two {2) horizontal to onc (1) vertical (50
pereent).

14.14.d.3. No permanert
impoundments arc allowed on the completed fill.
Smal! depressions may be allowed if they are needed
to retain moislure. minimize erosion. create and
enhance wildlife habitat. or assist revegetation; and
if' they arc not incompatible with the stability of the
i1,

{4 14.d.4. Il the disposal arca contains
springs. natural or manmade water courses. or wet
weather secps. the fill design shall include
diversions and underdrains as necessary to control
crosion. prevent water infiltration into the fill, and
ensure stability. Diversions shall comply with the
requirements of subdivision 5.3.c and subsection
[4.4 of this rule. Underdrains shall be designed and
constructed in accordance with paragraph 14.14.e.1
ol this rule.

14.14.d.5. Underdrains shall consist of
durable rock or pipe. be designed and constructed
using current. prudent engincering practices and
meet any design criteria established by the Act, this
rule. and the terms and conditions of the permit.

14.14.d.6. The existing highwall shail
be climinated to the maximum extent technically

AR YUY THE (RPN
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practicable.

14.14.d4.7. Disposal of excess spoil
from an upper actively mined beneh to a lower pre-
existing bench by means of gravity transport may be
approved by the Dircctor provided that:

14.14.d.7.A. The gravity transporl
courses are determined on a site-specilic basis by
the opcrator as part of the permit application and
approved by the Dircctor to minimize hazards to
health and safety and to ensure that damage will be
minimized between the benches. outside the sct
course. and downslope ol the lower bench should
gxcess spoil accidentally move:

(4,14.4.7.8. All gravity
transported excess spoil. including that excess spoil
immediately below the gravity transport courses and
any pre-cxisting spoil that is disturbed. is rehandled
and placed in horizontal lifts in a controlled manner.
concurrently compacted as necessary' Lo ensure mass
stability and to provent mass movement. and graded
to allow surface and subsurface drainage 10 be
compatible with the natural surroundings and to
ensure a minimum long-term static salety factor of
1.3. Excess spoil on the beneh prior to the eurrent
mining operation that is not disturbed need not be
rehandled except where necessary o ensure slability
of the fill;

14.14.d.7.C. A safcty berm is
constructed on the solid portion of the tower bench
prior to gravity transport of the excess spoil. Where
there is insufficicnt material on the lower bench (o
construct a safety berm. only that amount of excess
spoil necessary for the construction of the berm may
be gravity transporied (o the lower bench prior Lo
construction of the berm: and

14.14.d.7.D. Excess spoil shalt not
be allowed on the downslope below the upper bench
except on designated gravity transport courses
properly prepared in accordance wilh subseclion
14.3 ol this section. Upon completion of the {ilk. no
excess spoil shall be allowed to remain on the
designated gravity transport course between the 1wo
benehes and cach transport course shall be

reclaimed in accordance with the requirements of the
Act, this rule. and the approved permit.

14.14.c. Valley Fills. Where the excess
spoil disposal sitc is located in a valley, the
following criteria shalf be met:

14.14.c.f. If the fill area contains
springs. natural water courses, or wet weather seeps,
fateral underdrains shall be constructed from the wet
arcas lo the rock core in such a manner that
infiltration and entrapment of water within the fill
will be prevented. Underdrains shall consist of
durable rock or pipe. be designed and constructed
using current, prudent engincering practices which
will meel any design criteria cstablished by the
Dircctor. The underdrain svstem and the rock core
shall be designed to carry the anticipated scepage of
water due to rainlall away from the excess spoil fifl
and [rom sceps and springs in the foundation of the
disposal area and shall be protected (rom piping and
contamination by an adequate filter.  Rock
underdrains shall be constructed of durable,
nonacid. nontoxic-forming rock {c.g.. natural sand
and gravel. sandstone. limestone. or other durable
rock) that does not slake in waler or degrade to soil
material. and which is (ree ol coal. clay or other
nondurable material. Perlorated pipe underdrains
shall be corrosion resistant and shall have
characteristics consistent with the long-term life of
the fill.

14.14.¢.2. The fill shatl be designed to
assurc a long-term static safety factor of 1.5 or
grcater,

{4.11.2.3. The outer stope or face of
the valley fill shall be no stceper than hwo (2)
horizontal to one (1) vertical with  terraces
constructed at a maximum of cach [(ifty (30) feet
vertical risc above the toc of the M. The bench
width of each terrace shall be no less than twenty
(20) feel with a three (3) to five (5) percent slope
toward the face and a one (1) percent slopc toward
the rock core located near the center of the valley
ill.

14.14.c4. A rock corc chimney drain




33CSR2

may be utilized for filis that will come to the level of
the ridge line with no natura! drainage arca above
the fill. A rock core chimney drain may also be used
for fills that do not come to the ridge line provided
that the fill does not contain more than two hundred
and fifty thousand (250.000) cubic vards of malerial
unless located in an area where the valley floor is
ahways above the local water table. Surface water
runoff from areas above and adjacent to the [1l} shall
be diverted into properly designed and constructed
stabilized diversion channels which have been
designed using best current technology to salcly
pass the peak runoll from a 100 ycar. 24-hour
precipitation event. The channel shall be designed
and constructed to ensure stability of the fitl. control
erosion. and minimize water infiltration into the [t

14.14.¢.5. The central rock core or
"chimney drain” shall lic in the apex of the valley
and extends throughout the depth and length ol the
{ill, The rock core shall be designed and constructed
in accordance with the following criteria:

14.14.¢.3.A. The rock core shall
consist of durable non-acid producing or toxic
forming rock of a minimum average diameter ol
twelve (12) inches with no more than ten (10)
percent of the core material consisting of [ines. and
which is free of coal. clay or other non-durable
material.

14.14.¢.5.B. The minimum width
of the rock core shall be sixteen feet. and shall be
protected by a filter system Lo cnsure proper long-
term functioning which is designed and construcled
using current, prudent engincering practices. H no
filter is designed for the underdrains. a rock core of
sufficient capacity shall be provided to atlow for
partial plugging of the drain and/or rock core.

14.14.2.5.C. The core shall be
construcled progressively and concurrently with
cach lilt of the valley {1l

14.14.¢.5.D. The [nished surlace
of the rock core shall form a trapezoidal channct
capable of permitting the peak runolT ol a one-
hundred  (100) year twenty-four (24) hour

precipitation event,

ld.14.c.6. Where vallev fills are
destgned for construction without a rock core, an
underdrain shall be used. The underdrain shall be
designed and constructed in accordance with
standards set forth in paragraph 14.4.c.} of this
subdivision. Surface rumoff from above and across
the surface of the fill shall be carried through a
surface diversion svstem capable of handling the
peak runolT from a onc-hundred (100) year twenty-
four {24} hour precipitation event.

14.14.e.7. Sufticient [oundation
investigations and laboratory analysis of foundation
materials which include the ellects of underground
workings. shall be performed in order (o develop the
nceessary  plans.  design  specifications,  and
standards st forth in the approved permit. Based
on information obtained from such investigations
and analvsis. the Dircclor may require modification
ol the design requirements ol the fill.

14.14.c.8. Areas upon which a valley
fill is to be construcled shall first be progressively
cleared of al! trees. brush. shrubs. and other organic
material which is above ground level: provided that,
in erilical foundation areas. including, but not
limited to. the toe of the Gil. secpage or underdrain
arcas. and downstrcam portions of the fill that
provide a resisting force against massive slope
failure. all organic material both above and betow
the ground surface must be removed. This material
shall be disposed of outside the fill arca. No more
than three (3) acres. excluding roadways, shall be
cleared until the [irst [iA of the valley fill is
completed.

14.14.¢.9. The valley fill shall be
constructed in lifts not excecding four (4) feet in
thickness beginning at the toe of the fill. Where fills
are designed and constructed using lifts exceeding
four (4} feet in thickness. the design plans and
specifications shall specify the thickness of the lifts.
The operator shall demonstrale how and the
engineer shall certify that such thickness will insure
stability and mect all safety and environmental
proteetion standards.




38CSR2

14.14.¢.10. During and after
construction, grading may drain surface water away
from the outslope of the fill and toward the rock
core with a maximum slope of three percent (3%).
A drainage pocket shall be maintained at the head of
the fill at all times to intereept and direet surface
nmnolT to the rock core. [n no casce shall this pocket
have a potential for impounding more than len
thousand (10,000} cubic fect of waler. No other
impoundments may be constructed on the 111

14.14.c.11. Where the toc of the spoil
rests on a downslope which is in excess of thirty-six
(36) percent. keyway cuts or rock toc butlresses
shall be constructed of sufTicicni size so as Lo ensgure
stability of the fill as dctermined by stability
analysis.

14.14.10 Side Hill Fills.

f4 1401, Side hill fills shall be
constructed on the most stable and moderate slopes
available with the natural downslope at-the toc of
the fill not to exceed thirty-six (36) pereent. Where
possible, the toe of the fill shall rest on or above a
natural terrace. bench or berm in a manner which
will provide additional stability and prevent mass
movement.

14.14.1.2. Each design shali be based
on the results of sulficicnt geotechnical investigation
of the construction siic. The investigations shall
include such factors as geologic conditions. soil
characteristics, depth of bedrock. springs. sceps and
groundwater flow, and a description of maicrials to
be placed in the fill.

14.14.I3, The design and construction
of all side hill fills must be certificd by a regtstered
professional engineer.

14.14.f4. If the all arca conlains
springs. natural water courses or wet weather sceps.
lateral drains shall be constructed {rom the wet arcas
in the same manncr as sct forth in paragraph
14.14.¢.1 of this rule.

14,14.£.5. All arcas upon which the 11l

is to be constructed shall be progressively cleared of
all trees. brush, shrubs. and other organic material
which is above ground level, provided that, in
critical foundation arcas, including, but not limited
to. the toe of the [ill. scepage or underdrain areas,
and downstream portions of the fill that provide a
resisting force against massive slope failure, all
organic matcerial both above and below the ground
surface must be removed. This material shall be
disposed of outside the fill arca.

14.14.0,6. The fill shall be constructed
in concurrently compacted lifts not exceeding four
(4) feet in thickness. '

14.14.F.7. The fll shall be designed
and construeted to assurc a static salcly factor of at
feast 1.5,

14.14.I'8. The outer slope or face of
the [ill shall be no steeper than two (2) horizontal to
one {1) vertical. Terraces shall bé constructed on
the face of the (ilf at cach fifty (30) feet vertical rise
above the toc of the (ill. The terraces shall be a
minimum of twenty (20) Fect wide and shall slope
three (3) to five (3) pereent toward the face with a
lateral slopc of one (1) percent to a discharge
channel capable of passing a onc hundred (100) year
twenlyv-lour (24) hour preeipitation event.

14.14.09. Surlace water runoff from
the fil} and from surrounding arcas shall be diverted
away [rom the fill and into stabilized ¢hannels
designed to pass safely the runoff [rom a one-
hundred  (100) vear. twentv-four (24) hour
precipitation event,

141410 No permanent
impoundiments may be constructed on the completed
fill except that small depressions may be allowed 1f
they are necded to relain moisture, minimize
erosion. create and enhance wildlife habitat, or assist
revegelation: and if they arc not incompatible with
the stability of the fil}.

14.14.g. Durable Rock Filis.

14.1d.g.1. The Dircclor may approve
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the design, construction, and usc of a single lift fill
consisting of at lcast eighty (80) percent durable
rock if it can be determined. based on information
provided by the operator. that the following
conditions exist:

14.14.2. 1.A. Examination of core
borings and the geologic column show that the
overburden consists of durable sandsione.
limestonc. or other durable material in sufficient
thickness and amounts to generate spoil material
that is cighty (80) percent or greater durable rock.
Where the fill will contain non-cemenied clav shale.
clay spoil. or other nondurable material. such
material must be mixed with the durable rock i a
controlled manner such that no more than tweoty
(20) percent of the il volume is not durable rock.
Tests shall be performied by a  Registered
Professional Engincer and approved by the Dircelor
to demonstrate that no morc than twenly (20)
percent of the {ill volume is not durable rock.

14.14.¢.1.B. The durable rock
shall not consist of acid-producing or toxic-lorming
matcrial, will not slake in water. and will not
degrade to soil matcrial.  For purposes of this
paragraph only. soil material means malerial of
which at least fifty (30) percent is finer than 0.074
mm. which exhibits plasticity. and which meets the
criteria for aroup symbol ML. CL. OL. MH. CH. or
OH. as determined by the Unified Soil
Classification System (ASTM D-2487).

_ 14.14.2.1.C. The toc of the fill wilk
rest on natural slopes no steeper than twenty (20)
pereent.

14.14.2.2. The fill shall be designed
based on the results ol sufficient geotechnical
investigations of the construction site.  The
investigation shall include such factors as geologic
conditions. soil characteristics, depth to bedrock.
location of springs, seeps and groundwater flow.
potential effeets of subsidence and a deseription of
materials to be placed in rock cores and drains.

14.14.2.3. The design and construction
of all durable rock fills must bz certificd by a

registered professional engincer expertenced in
design and construction of carth and rock
embankments.

14.14.g.4. The foundation of the fill
and the fill shall be designed to assure a long-term
static safety factor of 1.5 or greater, and meet an
carthquake saflety factor of 1. 1.

14.14.2.5. The outcr slope or face of
the [ill shall be no steeper than two (2) horizontal or
one (1) vertical (2:1). Terraces shall be constructed
on the fill at a maximum of every [ifty (50} feet in
vertical rise above the toc of the fill. The terraces
shall be no less than twenty (20) feel in width and
slope toward the fill at a three (3) to five (5) percent
grade and slope laterally at one (1) pereent grade to
discharge channcls capable of passing the peak
runofl for a onc-hundred (100} vear twenty-four
(24) hour precipitation event.

14.14.2.6. All arcas upon which the fill
is 10 be placed shall first be progressively cleared of
all trecs. brush. shrubs and other organic material
which is above ground level: provided that, in
critical foundation areas. including. but not limited
to. the toc of the fill. scepage or underdrain areas,
and downslream portions of the fill that provide a
resisting force against massive slope failure. all
organic matcrial both above and below the ground
surlace must be removed. This material shall be
disposed of outside the [ill arca.

14.14.g.7. The underdrain system may
be construcled simultancoushy with excess spoil
placement by the natural segregation ol dumped
materials: provided. that the resulting underdrain
system shall be capable of carrving anticipated
seepage of waier due to rainfall away {rom the
excess spoil (il and from seeps and springs in the
foundation of the disposal arca and the other
requirements for drainage control shall be met. If
the underdrain system is not constructed by natural
scgregation of dumped material. it shall be designed
and constructed in accordancc with paragraph
{4.4.c. | of this subdivision.

14.14.¢.8. Surlace water runoff from




arcas above and adjacent Lo the (11l shall be diverted
into properly designed and constructed stabilized
diversion channels which have been designed using
best current technology to salely pass the peak
runofT from a 100 year, 24-hour precipilation cvent.
The channel shall be designed and constructed to
ensurc stability of the fill, control crosion. and
minimize water infiltration into the {ifl.

14.14.2.9. The grade ol the top surface
of the completed i1l shall not exceed five (5)
percent and shall slope toward the drainage channcl.

14 14210, No permanent
impoundments may be construeted on the conpleted
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fill except that small depressions may be altowed il

{hey arc nceded to rotain moisture. minimize
erosion. create and enhance wildlife habitat. or assist
revegetation: and il they are not incompatible with
the stability of the i1l

14.14.2.11. Notwithstanding any other

provisions of this rule or the terms and conditions of

a permit to the contrary. additional storage capacity
or sediment conirol measurcs may be required
through permit revision i sediment removal
perfonmance of the structure(s) during operation and
construction of the fill s found to be deficient to the
point that significant non-compliance  wilh
applicable c(Tuent limits or water quality slandards
resutlts.

14.14.2.12. The foliowing materials
arc hereby prohibited from being placed. deposited.
or disposed of into a durable rock fill or durabie
rock fill area:

14.14,2.12.A. Surface  soils.
provided that such soils used to cstablish vegetation
on the surface of the (il are not prohibited:
provided, however. that such soils may be placed n
the fill if accounied for in design and construclion as
nondurable material and such soils are not deposited
in critical zones ol the {ili:

14.14.2.12.8. Mud. silt. or
sediment cleaned or removed {rom mining pits.
roadways, sediment control structures and/or other

arcas of the operation:

1414, 12.C. Vegetative  or
organic materials cleared or grubbed from the
permit or other arcas:

t4.14.2.12.D. Non-coal wastes;
and

t4.14.2.12.E. Coal refuse.

[4.15.
Standards.

Contemporancous  Reclamation

14.15.a.  General.  This subsection
cstablishes general performance standards refating
to backfilling. rcgrading, and stabilization for all
surlace mining operations within the State. The
mining and reclamation plan for cach operation shall
refleet these standards in deseribing how the mining
operations and reclamation operations are to be
coordinated to minimize total land disturbance and
to keep reclamation operations as conlemporaneous
as possible with the advance of mining operations.
Particular emphasis must be given to (1) limiting the
size and number of excess spoil disposal fills; (2)
focating and conliguring excess spoil disposal fills
in such a way so as to minimize land disturbance;
(3) controlled handling and placement of all spoil
material: and (3) the timing and scquence of
backlilling and rcgrading operatiens which will
minimizc the ratio of disturbed and unreclaimed area
versus undisturbed and reclaimed arca. All surface
mining operations shall be conducted in such a
manner so as o comply with the approved
reclamation plan and the standards set forth in this
subscction.

Spoil returned to the mined-out arca shall be
backfilled and graded to the approximate original
contour with al! highwalls climinated. Backfilling
and grading of all disturbed areas will be done ina
manner which  climinates spoil piles  and
depressions. returns all slopes to the angle of repose
or lesser stopes so as Lo achieve a stalic safety factor
of 1.3 or greater. minimizes erosion and water

pollution both ofl and on the site. supports the
postmining land use. and covers all coal seams,




acid-producing or toxic-forming materials. and
combustibic material with non-loxic and non-
combustible material.

14.15.b. Time. Distance. and Acrcage
Limits. Grading. backfilling. and water
management practices shall be kept current as
[ollows:

14.15b.1.  Where the operation
consists of single scam contour mining onfy (no
augering) on siecp or non-steep slopes disturbed and
unreclaimed acreage including all excess spoil
disposal sites should not exceed thirty-five (33)
acres, and grading and backf{illing shall follow the
mineral removal by a perod not to exceed sixty (60)
days or a distance of one thousand five hundred
(1.500) lincar feet.

14.15.b.2. Where the operation
consists of single seam contour mining and augering
or highwall mechanical mining on steep or non-
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steep slopes. disturbed and unreclaimed acreage -

inctuding all excess spoil disposal sites shall not
exceed fifty (50) acres. and the augering or highwall
mechanical mining shall follow the advance of the
niining pit by a period not te exceed sixty (G0) days.
The grading and backfilling shalt follow the
augering or highwall mechanical mining by a period
of not more than thirty (30) davs or a distance of not
more than one thousand five hundred (1.500) lingar
feet; provided. That in no event shall more than
three thousand (3.000) lincar feet of pil be exposed
at any time.

14.15b.3. Where the operation
consists of augering or highwall mechanical mining
only on steep or non-steep slopes. disturbed and
wrectaimed acreage shall not exceed thirty- [Tve (33)
acres. and the grading and backfilling shail folow
the augering or highwall mechanical mining by a

period not to exceed thirty (30) days or a distance off

not more than one thousand (1.000) lincar lzcl.

14.13.b.4. Where the operation
consists of arca mining only. on slopes which arc on
the average less than 20 degrees (207) i steepness.
disturbed and unreclaimed acrcage including excess

134

spoil disposal sites shall not exceed one hundred
(100Y acres or {ifty (30) pereent of the permit area,
whichever is less, and backfilling and grading shall
not be more than two speil ridges or mining cuts
behind the pit being worked. The maximum linear
fect of open pit shall not exceed three thousand
(3.000) [cet at any time and backfilling and grading
shall follow mineral removal within one hundred
eighty (180) davs.

14.15.b.5 Where the operation
consists of multiple scam mining along the
topographic contour on steep or non-steep slopes,
and where the coal scams running through the
mountiain, hill. or ridge arc only partially removed,
distirbed and unreclaimed acreage including excess
spoil disposal sites. shall not exceed two humdred
(200) acres or fifty (50) percent of the permit area,
whichever is less. Augering and/or highwall
mechanical mining which becomes a part of these
tyvpes of opcr’ltions shall be incomorated into the
operation in such a fashion so as to mect the subject
acrcage limitations.

14.15.b.6. There the mining operation
consists ol removing cntire coal seam(s) running
through the upper [raction of a mountain, hill or
ridge. or removing cntire coal scam(s). unning
through the upper fraction of a mountain, hill, or
ridge in conjunction with partially removing lower
scam(s) along the topographic contour, the
following contemporancous reclamation
requircments apply:

14.15b.6.A.  Disturbed and
unreclaimed acreage. including excess spoil disposal
sites. shall not exceed thirty-five (35) percent of the
total permit acreage. or three hundred (300) acres,
whichever is less. Provided: however. the director
mayv grant a variance not 1o exceed five hundred
{500) acres on operations which consist of multiple
spreads ol cquipment,

The ratio of disturbed and unreclaimed
acrcagce versus reclaimed or undisturbed acreage
shall be shown on progress maps submitted
annually or as otherwise required by the Director.
The subject ratios shall be verificd by the Director
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to be consistent with the mining and reclamation
plan on the next regular inspection following receipt
of the progress map.

14.15.b.6.B. On operations which
utilize draglines with a bucket capacity of greater
than forty-five (43) cubic yards, the requircments of
subparagraph 14.13.b.6.A of this paragraph is
waived and the following contemporancous
reclamation requircments apply:

14.13.b.6.B.]1, Incorporalc
into the required mining and reclamation plan a
detailed site specific description of the timing.
sequence. and arcal extent of cach progressive phase
of the mining and rcclamation operation which
reflects how the mining operations and the
reclamation operations will be coordinated so as Lo
minimize the amount of disturbed. unreclaimed area.
and to quickly establish and maintain a speeified
ratio of disturbed versus reclaimed area throughout
the life of the operation:

14.153.b.6.B.2. Prestripping or
benching operations will net exceed lour hundred
{400} acres for any' single permit.

14.15.b.6.B.5. Rough
backfilling and regrading shall be completed within
one hundred (180) days following coal removal and
not more than four (4) spoil ridges behind the pit
being worked. the spoil from the active pit
constituting the first spoil ridge: and

[4.15.0.6.B4  The ratio ol
disturbed acreage versus reclaimed or undisturbed
acreage shall be shown on progress maps submilted
annually or as otherwisc required by the Director.

14.15.¢c. Reclaimed Arca. For purposcs
of this subsection. reclaimed acreage shall be that
portion of the permit area which has al a minumum
been fully regraded and stabilized in accordance
with the reclamation plan. The [otlowing shall not
be inciuded in the calculation of disturbed arca:

14.15.¢.1. Scmi-permancnl ancillan
facilities (haulroads. drainage control sysiems.

parking areas. maintenance. storage and supply
arcas. ctc.). and arcas cleared bul not grubbed,
provided, that such arcas have appropriate drainage
control systems in place:

14.15.¢.2. Areas within the confines
of excess spoil disposal fills which are under
construction provided the fill is being constructed in
the “conventional” method, i.¢.. completed from the
toc up. or those fills which arc being constructed
progressively in lifts from the toe up or are being
progressively completed from the toe up by
constructing benches and appropriate drainage
control structures (ditehes. flumes. channels. ete.)
from the toc up as seon as the arca is available to do
0.

14.15.¢.3. Arcas conlaining 390
ageregate acres or less which have been cleared and
grubbed and have the appropriate drainage controt
(temporary or permanent) installed and certified,
and which will become a part of the operational area
within six months or lcss. Failure to incorporate
these arcas into the operational arca within six
months may result in the loss of this exemption:

14.15.c.4. Arcas that have been cleared
and grubbed which exceed the thirty aggregate acres
and/or those which will not be included in the
opcrational arca within six months may be excluded
il the appropriate temporary or permanent drainage
conlrol structures arc installed and certified and
have temporary vegetative cover established; and

14.15.c.5.  Arcas which have been
backfilled and graded with material placed in a
stable. controlled manner which  will  not
subscquently be moved o lnal grade. mechanically
stabilized. and had appropriate drainage control
structurcs installed in accordance with the approved
mining and reclamation plans. The scdiment control
structures need not be certified to meet this
requirement if the mining plan is such that 1t would
make this unlcasible.

14.15.d. Applicability. Permit applications
which arc pending approval alter Mayv 1. 1993 shall
not be issucd without a mining and reclamation plan




which is consistent with the eriteria sct forth in this
subsection.

After May 1, 1993, the mining and reclamation
plan for all active mining opcrations must be
consistent with the applicable criteria set forth in
this subscettion, Where permit revisions are
necessary to satisfy this requirement. such revisions
shall be prepared and submitted (o the Director for
approval by July 1. 1993. Full compliance with the
revised mining and reclamation plan shall be
accomplished within twelve (12) months from the
date of the Director's approval.

After May [, 1993, the mining and reclamation
plan for mining operations which have approved
inactive status must be consistent with the
applicablc criteria of this subscction. Where permit
revisions are necessary Lo satisfyv this requirement.
such revisions must be approved by the Director
prior to reactivation ol the operation.

The director may consider contemporancous
reclamation plans on multiple permitted arcas with
adjoining boundarics where contemporancous
reclamation is practiced on a total operation basis.

14.15.e. Revegetation. Revegetation shall
be kept current by cstablishing a temporany or
permanent vegetative cover on regraded areas by the
end of the first growing secason and a permanent
cover by the end of the second growing scason.

14.15.f. Variance - Permit Applications.
The Dircctor may grant approval of a mining and
reclamation plan for a permit which secks a variance
to onc or more of the standards sct lorth in this
subsection. if on the basis of site specilic conditions
and sound scientific and/or engincering data. the
applicant can demonstrate that compliance with one
or more of these standards is not technologicath: or
economically (easible. The variance request shall be
in writing and must contain the following clements:

14.15.61. A description ol the specific
standard(s) for which a variance is sought.

14.15.£2. A statement with supporting
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documentation and scientific and/or engineering
data which describes how site specific conditions
make compliance  with  the  standard(s)
technologically or economically infeasible.

14.15.0.3. Specific  alternative
standards of the same type and specificity as the
standards for which a variance is sought.

14.15.04. A scquential plan showing
all phases of the proposed mining and reclamation
operation 1o include specific time frames for
completing cach phase. The plan must at a
mintmum describe at what point reclamation
operations will commence and how such operations
will advance in relation to the mining operations
throughout the remainder of operational sequence,

t4.13.8. Variance - Existing and Ongoing
Operations. The Dircetor may grant approval of a
request for a varianee to the standards sel forth in
this subscction for existing and/or ongoing surface
mining opcrations only after. all reasonable steps
have been taken by the operator to minimize land
disturbance and if thce operalor demonstrates,
through an on-site evaluation and sound scientific
and/or enginecring data. that compliance with these
standards arc technologically or economically
infcasible, The variance request will be in writing
and shall contain the clements sct forth in
subdivision 14.15.f of this subsection.

f4.15.h. Reclamation  Equipment.
Operable regrading equipment shall be kept on the
permit arca untit satisfactory completion of grading
ol all disturbed arca unless otherwise approved.

i4.15.i. Excmptions. Backfilling and
grading may be postponed on a permit where
surface mining operations and underground mining
operalions arc proposcd on the same arca: provided
that all requircments set forth in paragraph 16,
subsection (b). scction 13 of the Act are met.
Where the underground mining permit is terminated
or revoked. backfilling. regrading. and reclamation
shall commence and proceed in accordance with the
provisions o subdivision 13.2.b of this subsection.
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14.15j. Grading Ouler Spoil.  All outer
spoil shall be graded so as to blend into the
adjoining undisturbed lands. All spoil must be
placed in such a manner that the final surfacc of all
slopes is mechanically stabilized using Lracked
cquipment or other equivalent means.

14.15.k. Erosion Control. All disturbed
areas shall be regraded and stabilized in a manner
which effectively controls erosion.

14.15.). Regraded Drainage Control.
Drainage control on regraded areas shall prevent
excessive erosion or additional coniributions of
suspended solids to the receiving stream. ensure
safety and conserve soil moisture. Drainage control
measures may include. but are not limited to.
constructed drainwayvs, {lumes and riprap channels.
tracking in. small depressions or other deviees.

14,15.m. Coal Processing Waste Disposal.
Where approval for placing coal processing waste in
the backfill has been granted. such placement shall
be done in accordancc with the compaciion
requirements of subdivision 223.p. of this
subsection.  The [inal graded slope shall not exeeed
cither the angle of reposc or such other lesser slope
as is necessary 1o achicve a minimum long-lerm
static safety factor of 1.3 and to prevent slides.

14.15.m.1. The coal processing waste
shall be placed in a controlled manner so as to:

14,15 m.1.A. Minimize adverse
effects of leachate and surfacc-water nmo(T on
surface and ground water quality and quantity:

14.15.m.1.B. Ensurc mass stability
and prevent mass movement during and alter
construction; o

14.15.m.1.C. Ensure that the linal
disposal facility is suitable for reclamation and
revegetation  compatible  with  the  natural
surroundings and the approved postmining land use:

14.15.m.1.D. Not create a public
havard: and

14.15.m.1.E. Prevent combustion.

[4.15.m.2. The coal processing waste
will not be placed in the backfill unless it has been
demonstrated to the satisfaction of the Dircctor that:

14.15.m.2.A. the coal processing
waste to be placed based upon laboratory testing to
be non-toxic and/or non-acid producing: or

14.15.m.2.B. an adequate handling
plan including alkaline additives has been developed
and the material afler alkaline addition is non-toxic
and/or non-acid producing.

The disposal facility shall be designed using
current. prudent engincering practices and shall meet
any design criteria established by the Director. A
qualificd  registered  prolcssional  engineer,
experienced in the design of similar carth and waste
structures. shal! certify the design of the disposal
facility. If any examination or inspection discloses
that a potential hazard exists. the Director shall be
informed promptly of the [(inding and of the
emergency  procedures  formulated for  public
protection and remedial action.  1I' adequate
procedures cannot be formulated or implemented,
the Director shall be notified immediately, and the
Dircctor will then notify the appropriate agencies
that other cmergency procedures are required to
protecet the public.
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amended:

14.16. Control of Fugitive Dust. Al exposcd
surface areas shall be protected and stabilized 1o
effectively control erosion and air pollution
attendant to crosion.

14.17. Utility Installations. All surface mining
operations shall be conducted in a manner which
minimizes damage. destruction. or disruption of
services provided by oil. gas. and water wells: oil.
gas, and coal-shurry pipclines: railroads: cleelrie and
telephone lines: and water and sewage lines which
pass over, under, or through the permit area. unjess
otherwise approved by the owner of thosc lacilitics
and the Dircctor,

14.18. Disposal of Noncoal Minc Wasles.

14.18.2. Noncoal mine wastes. except coal
refuse and/or timber from clearing and grubbing
operations, includes. but is not limited to grease.
lubricants, paints. {lammable liquids. garbage.
abandoned mining machinery. lumber and other
combustible materials generated during mining
activitics shall be placed and stored in a controlled
manner in a designated portion of the permil arca.
Placement and storage shall ensurc that leachate and
surface runoff do not degrade surlace or ground
watcr. that fires arc prevented. and that the arca
remains stable and suitable for reclamation and
revegetation  compatible  with  the  natural
surroundings.

14.18.b. Final disposal of noncoal mine
waste within the permit arca will be in accordance
with a permit issued pursuant to W. Va. Code §22-
15 ct seq. (Solid Wastec Management Act).

14.18.c. At no time shall anv noncoal mine
waste be deposited in a refuse pile or impounding
structure. nor shall an excavation for a noncoal mine
waste disposal site be located within cight (8) [eet of
any coal outcrop or coal storage arca.
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§38-2-15. Performance Standards Applicable
Only to Underground Mining Operations,

[5.1. Site Development.

15.1.a. Time Schedule for Site Excavation.
The time schedule for site excavalion shall be
consistenl with the approved preplan and shall
provide for minimum exposure of disturbed area
over a given time (rame in a manner consistent with
environmentally sound procedures, Regrading and
slabilization of all arcas’ disturbed in the
development of the mine site shall proceed as
contemporancously as practicable. In any event, all
required drainage system componcnts and roads
nccessary [or site construction shall be installed in
accordance with the approved preplan prior to any
disturbance for site development.

13.1.b. Temporary Storage of Overburden
to be Used for Backfilling and Regrading. All
material (o be used in [inal regrading must be placed
within the permit arca as specified in the approved
plan in a manner which will insure mass stabilily in
accordance with this rule and revegetated to prevent
Crosion.

15.1.c. Temporary Revegetation. All
topsoil and spoil storage areas which will be in place
for more than six (6) months but less than one (1)
vear shall at a minimum be secded and mulched so
as to cstablish a satisfactory stand of temporary
vegetative cover. This secding and mulching must
be done promptly.

15.1.d.  Permancnl Revegetation.  All




topsoil, spoil storage and other disturbed arcas
which will be in place for fonger than one (1) year
shall be mulched promptly, sceded, and/or planted
during the first sceding season following
disturbance so as to establish a satisfactory
permancnt vegetative cover. Trees shall be required
only on those areas that:

15.1.d.1. Will not be redisturbed by
future reclamation activitics: of

15.1.d.2. Arc nceessary in order 1o
meet the approved postmining land usc.

15.1.e. Mine Site Organization and
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Aesthetics. Indiscriminate dumping or discarding of

materials, litter, junked equipment. containers. or
other waste materials such as lubricanis. paints.
flammable liquids. garbage. lumber or other
combustible material generated or used shall be
prohibited. These materials shall be properly placed
in arcas specifically designated for their storage or
disposal or removed from the arca. Regrading and
revegetation of the disposal arcas shall be planned
and carricd out where possible in a manner which
results in the covering or screening of offensive and
unsightly arcas.

15.1.f Noncoal waste disposal sites shall:

15.1.6.1. Be designed and constructed
so as nol to degrade surlace or ground waters:

i5.1.02. Not be located within cight
(8) feet of any coal outcrop or coal storage arca.

15.1.[.3. Not be deposited in a reluse
pile or impounding structurc:

15.1.[.4. Bc compacted: and

15.1.f5. Be covered with al least Lwo
(2) fect of soil, stabilized. and revegetated alter
completion.

15.2. Backfilling and Regrading.

15.2.a. General. Spoil returned to the

mined-out arca shatl be backfilled and graded to
approximate original contour with all highwalls
climinated and a postmining slope that does not
exceed cither the angle of repose or such lesser slope
as is nceessary to achieve a minimum long-term
static safety factor of 1.3 and prevent shides.

15.2.b. Time Schedule for Regrading and
Back(illing. Regrading and back[illing will be
completed as contemporaneously as praclicable with
mining operations and as reflected on the approved
mining and reclamation plan; provided. however,
that reclamation activities shalf be initiated within
thirty (30) days, and final backfilling and regrading
shall be initisted within onc hundred eighty (180)
davs of completion of underground operations.
Should particular site conditions or weather make
adherence to these guidelines impractical, the period
of time required to be current may be reasonably
extended.

|5.2.c. Revegetation. Revegelation shalt
be kept current by cstablishing a temporary oF
permancnt vegelative cover on regraded areas by the
end of the first growing season and a permanent
vegelative cover by the end of the second growing
scason. Standards and procedures (or cstablishing
a satisfacton vegetative cover and guidelines for
specics sclection and application rates are found in
scetion 9 ol this rule.

15.2.d Variances From Highwall
Elimination. All underground mining operations
which were in exisience and which created highwalls
prior Lo August 3. 1977. and which higlwalls were
not reaffected. may not be required to eliminate the
highwall if the operator can demonstrate that it is
technologically infeasible. by virtue of the fact that
there is an insufficient amount of spoil material
within Lhe proximity of the minc site. The operator
shall uiilize all available material (o climinate as
much ol the highwall as possibic or to achieve
highwall climination. At a minimum, the operator
shall be required to seal all underground openings
and to cover the exposed coal scam with a munimum
of four (4) feet of nonacid producing materials.
This paragraph does not constituic a variance from
the requirement for highwall climination except on
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previously mined arcas (prior to May 3. 1978)
which would involve exposing one arca of highwall
completely eliminated during the instailation of the
deep mine in order to climinate another area of
highwall.

152.e. All underground mining operations
which were in existence and which crealed a
highwall prior to August 3. 1977, and which were
reaffected by those operations during the remaining
lives of their operations shall comply with the
provisions of subsection 14.16 of this rule.

15.2.f. Rchandling of Excess Spoil Piles.
Rehandling of settled and revegetaled fills to
achicve approximate original contour at (he
conclusion of underground mining activitics shall
not be required il the following conditions are met:

15.2.£1. The fill is not jocated 50 28 L0
be detrimental to the environment or to the health
and safety of the public and is compatible with the
approved post mining land use:

15.2.0.2. Stability of the (1l shall be
demonstrated  through  standard  geotechnical
analysis to be consistent with the backfilling and
grading requirements: and maintain a static sa ety
factor of 1.3 on solid benches and 1.5 on slopes:

15.2.[.3.  Surlace runoff around.
through, and from the fill is controlled by drainage
structures {diversions, rock cores. ctc.), which arc
designed and constructed in accordance with the
approved plans and design specifications:

15.2.04, Am underground
development wastes used in the fill are non-loxic
and non-acid producing: and

15.2.£5. The surface of the [ill has
been vegetated in accordance with scction 9 ol this
rule.
15.3. In situ processing:  Performance
standards.

15.3.a. General. Any person who conduets

in situ processing activities shall comply with the
applicable performance standards of the Act, this
rule, and the terms and conditions of a permit.

13.3.b. Protection of Hvdrologic Balance.
In situ processing activities shall be planned and
conducted to minimize disturbance to the prevailing
hvdrologic balance by:

15.3.b.1. Avoiding discharge of fluids
into holes or wells. other than as approved by the
Dircctor:

15.3.b.2. Injecting process recovery
fluids only into geologic zones or intervals approved
as production zones by the Director and in
accordance with applicable State and Federal
underground injection control regulations:

A 15.3.b.3. Avoiding annular injection
between the wall of the drill hole and the casing: and

15.3.b.4. Preventing discharge of
proecss fluid into surface waters.

15.3.c. Conlrol of Toxics. Each person
who conducts in situ processing activities shall
submit lor approval as part of the application for a
permit a plan that ensures that all acid-forming,
toxic-forming, or radioactive gascs. solids, or
liquids constituting a fire. health. salety, or
environmental hazard and caused by the mining and
recovery process are promptly treated, confined, or

“disposed of. in a manner that prevents

conlamination of ground and surface waters,
damage to fish. wildlife and refated cnvironmental
values. and threats to the public health and safety.

153.3.d. Process Recovery Fluids. Each
person who conducls in situ processing activities
shall prevent flow of the process recovery (luid:

15.3.d.1. Horizontally beyond the
affected area identified in the permit: and

[5.3.d.2. Vertically into overlying or
underlving aquifers.
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15.3.e. . Restoration of Groundwater
Quality. Each person who conducts in stlu
processing activities shall restore the quality of
affceted ground water in the permil arca and
adjacent area, including ground water above and
below the production zone. to the approximate
premining levels or better. to cnsure that the
potential for use of the ground water is not
diminished.

i5.4. In situ processing: Monitoring.

15.4.a. Monitoring Requircments. Each
person who conducts in situ processing activitics
shall monitor the quality and quantity of surfacc and
ground water and the subsurface flow and storage
characteristics. in a manner approved by the
Director. to measurc changes in the quantity and
quality of water in surface and ground water
systems in the permit arca and in adjacent arcas.

15.4b. Water Quality Standards. Airand
water quality monitoring shall be conducted in
accordance with monitoring programs approved by
the Dircctor as nccessary according o appropriaic
Federal and State air and water quality standards.

§38-2-16. Subsidence Control.
16.1. Public Notice,

16.1.a. Notification Requirements. A
notification shall be distributed by mail (o ali
owners of property and residents within the arca
above the underground workings. Each such person
shall be notified by certificd mail {retum receipl
requested) at least six (6) months prior to mining. or
other time period if approved by the Director.
beneath his or her property or residence. The return
receipt shall be kept at the mine office. The
notification shall contain. at a minimum:

16.1.a.1. Company namec. permit
number and address:

16.1.a.2. Identification of specilic
areas in which mining will take place and the date

specific arcas will be undermined:

16.1.a.3. Dales of mining activities
that could cause subsidence and affect specific
structures: and

16.1.a.4. The location or locations
where (he subsidence control plan may be examined.

16.2. Surface Owner Protection.

[6.2.a. General.  Each person who
conducts underground mining activitics shall either
adopt measures consistent with known technology
which prevent subsidence from causing matertal
damage to the exient technologically and
cconomically feasible. maximize minc stability, and
maintain the value and reasonably foreseeable use of
surface lands: or adopt mining technology which
provides for planned subsidence in a predictable and
controlled manner. Nothing in this part shall be
construed to prohibit the standard method of room-
and-pillar mining.

16.2.b. Plan Requirements. The opcrator
shall comply with all provisions of the approved
subsidence control plan preparcd pursuant to
subscction 3.12 of this rule.

16.2.c. Material Damage. Material in the
context of this section and 3.12 of this rule means:
any functional impatrment of surface lands. features,
structures or (acilities: amy physical change that has
a significant adverse impact on the affected land’s
capability 1o support current or rcasonably
forcsceable uses or causes significant loss in
production or income; or any signilicant change in
the condition, appearance or utility of any structure
from its pre-subsidence condition. The operator
shail:

16.2.c.1. Correct any material damage
resulting {rom subsidence caused (o surface lands, to
the extent technologically and cconomically feasible,
by restoring the land 1o a condition capable of
maintaining the value and reasonably {orcsesable
uses which it was capable of supporting before
subsidence:
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16.2.c.2.  Either correct material
damage resulting from subsidence caused Lo any
structures or facilities by repairing the damage or
compensate the owner of such structures or f: acilities
in the full amount of the diminution in value
resulting from the subsidence. Repair of damage
includes rehabilitation, restoration, or replacement
of damaged structures or facilitics. Compensation
may be accomplished by the purchase prior Lo
mining of a non-cancelable premium-prepaid
insurance policy.  The requircments of this
paragraph only apply to subsidence relaled damage
caused by underground mining activitics conducted
after October 24,1992: and

16.2.¢.3. Presumption of Causation. [If
alleged subsidence damage occurs (0 any non-
commercial or residential dwellings and structures
related thereto oceurs as the resull of carlh
movement within the arca which a pre-subsidence
structural  survey is required. a rcbuttable
presumption exist that the underground mining
operation caused the damage.

16.2.c.3.A. If the permitlce was
denied access to the land or property for the purpose
of conducting the pre-subsidence survey. no
presumnption of causation will exisL.

16.2.¢.3.B. The presumplion will
be rebutted if, for example. the cvidence cstablishes
that: the damage predated the mining in question:
the damage was proximalely caused by some other
faclors or was not proximatcly caused by
subsidence; or the damage occurred outside the
surface arca within which subsidence was actually
caused by the mining in question.

16.2.¢.3.C. In any determination
whether damage 1o protected structures was caused
by subsidence from underground mining. ail
relevant and reasonably available information will
be considered by the director.

16.2.c.4. Bonding for Subsidence
Damage: When subsidence related material damage
oceurs to lands, structures. or water supply. and if
the dircctor issues violation(s). the direclor may

extend the 90-day abatement period to complete
repairs. but shall not exceed one year from date of
violation notice. Provided. however, the permittee
demonstrates, in wriling, that it would be
unreasonable to complete repairs within the 90-day
abatcment period. If cxtended beyvond 90-days, as
part of the remedial measures. the permittee shall
post an escrow bond to cover the estimated costs of
repairs.

16.2.d. Protection of Public Buildings and
Dams. Underground mining activities shall not be
conducted beneath or adjacent to public buildings
and [acilities. churches, schools. hospitals, or
impoundments with a slorage capacity of. or bodies
ol water containing. twenty (20) acrc-fect or more,
unless the Director {inds that mining will not cause
matertal damage or reduce the foresecable use. The
Dircclor may. il necessary to minimize the potential
for damage. limit the percent ol coal extraction
undemeath or adjacent to sueh features or facilities.
If subsidence causes malerial damage to such
featurcs or lacilities. the Director may suspend
mining under or adjacent lo such features or
facilities until the subsidence control plan is
modified.

16.2.c. Progress Maps. Updated maps of
undereround workings as required in W. Va. Code
§22A-2-Ict seq. shall be made available to the
Dircctor for determining compliance with the
subsidence contro! plans required in subscction 3,12
of this rule, and projected location of potential
subsidence.  The maps and accompanying
descriptions. as  appropriate.  shall identify
signilicant features ol the underground mine,
including the size. configuration. and approximate
location of pillars and entries. éxlraclion ratios,
measures taken 1o prevent or minimize subsidence
and related damage. arcas of full extraction, and
other information required by the Director. Upon
request of the operator. information submitted with
{he detailed plan may be held as confidential.

§38-2-17. Small Operator Assistance Program.

17.1. General. This scetion comprises the
Small Operator Assistance Program (SOAP) and
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governs the procedures for providing assistance 10
qualified small operators for the determination of
the probable hydrologic consequences of mining and
reclamation required by the Act and these rules.
including the engineering analyses and designs: the
development of cross-section maps and plans: the
geologic drilling and statement of results of test
borings and core samplings: preblast surveys: the
collection of site-specific resource information and
production of protection and enhancement plans for
fish and wildlife habitats and other environmental
values; and the collection of archacological and
historical mformation: and any other archacological
and historical information required by the federal
department of the interior and the preparation of
plans that may be nceessitated thereby: and the
Director shall provide or assume the cost ol (raining
coal operators that meet the qualilications
concerning the preparation of permit applications
and compliance with the regulatory program. and
shall ensure that qualified coal operators arc awarc
of the assistance available under this scetion.

The Director will develop a procedure for the
interstate coordination and exchange of information
collected under the Small Operators Assistance
Program.

Data collected under this program shall be made
avaitable to all interested persons in accordance with
subsection 12.4 of this rule. except information
related to the chemical and physical propertics of
coal; provided, that information which pertains only
to the analysis of the chemical and physical
properties of coal, except information regarding
such mineral or clemental content which s
potentially toxic to the environment. shall be kept
confidential.

17.2. Program Scrvices. Where a qualified
small operator requests in writing assistance. as
provided by the Small Operator Assistance
Program, the Division of Environmental Protection
shall select and pav a qualified laboratory lo
determine the probable hvdrologic consequences ol
mining and reclamation operations in the permil and
adjacent arcas and potentially impacted oflsite
arcas. The probable hvdrologic conscquences shail
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be in accordance with paragraphs (7). (8), (10),
(11).(12), (13} and (16} through (19) subsection (a}
scction 9 of the Act. subdivision 3.22.a of this rule,
and subscetion 3.23 ol this rule.

17.3. Eligibilit for Assistance. Applicants are
eligible for assistance il they:

[7.3.a. Intend to apply for a permit
pursuant to the Act: and

17.3.b. Establish that their probable total
attributed annual coal production from all locations
during any consecutive twelve (12) month period
cither during the term ol the permit or during the
first five (3) vears afler issuance of the permit,
whichever period is shorter, will not exceed three
hundred thousand (300.000) tons. Production from
the following operations shall be attributed to the
applicant:

17.3.b.1. The pro rata share, based
upon percentage of ownership of applicant. of coal
produced by operations in which the applicant owns
morc than a len percent (10%) inlcrest.

17.3.b.2. The pro rata share. based
upon pereentage of ownership ol applicant. of coal
produced in other operations by persons who own
more than five percent (3%) of the applicant’s
operation:

17.3.b.3.  All coal produced by
opcrations which are owned by members of the
applicant's family and relatives unless there is no
direct or indircet business rclationship between or
among them: and

17.3b4.  All coal produced by
operations owned or controlied by the applicant, or
by persons who directly or indirectly control the
applicant by reason of dircetion of management.

i17.3.c. Persons who are prohibited from
reeciving a permit for any reason. and persons who
organize or rcorganize a company for the sole
purpose of oblaining assistance from SQAP, shall
be deemed incligible.




17.4. Request for Assistance. Each applicant
requesting assistance shall provide information on
forms provided by the Dircetor in an application
that shali be clear and concise and shall be provided
in a format prescribed by the Director and/or a
format required by the Federal Office of Surface
Mining Reclamation and Enforcement.

17.5. Application Approval and Notice.

17.5.a. The applicant shall be notilicd in
writing if the application requesting assistance has
been approved or denied. and il denied. the reasons
shall be attached.

17.5.b. If application rcquesting assistance
has been approved. then one or more qualified
laboratory or contractor will be selected Lo perform
this work. A copv of the contract or other
appropriate work order and the final report shall be
provided to the applicant.

17.5.c. The applicant shall arrange for any
necessary right-of-entry for State personnel and the
selected laboratory's or contraclor's personnci (0
gain access to data collection and monitoring sites
on the proposed permit arca and adjacent arcas and
shall provide written agreements ol such to the
Dircctor prior to entry.

17.6. Qualificd Laboratarics.

17.6.a. General. A qualificd laboratory
means a designated public ageney. privale
consulting firm or analyvtical laboratory approved by
the Division of Environmental Protection as a
SOAP contractor.

17.6.b. Basic Qualifications. To qualify
for designation, the laboratory or conlractor must
demonstrate that it:

17.6.b.1. Is staffed with experienced.
professional personnel in the field of hydrology.
mining engineering, aquatic biology. geology. or
chemistry applicable to the work Lo be performed:

[7.6.b.2. Is capable of collecting
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neccssary field data and samples:

17.6b.3. Has adequate space for
material preparation. cleaning and sterilizing
necessary equipment. stationary equipment. storage,
and space to accommodate periods of peak work
loads:

17.6.b.4. Meets the requirements of the
Occupational Safety and Health Act or the
cquivalent state safely and health program;

17.6.b.5. Has the f{inancial capability
and business organization necessary 1o perform the
work required:

17.6.b.6. Has analvtical. monitoring
and measuring cquipment capable of meeting the
applicable standards and methods contained in the
most current edition of the Standard Methods for the
Examination of Water and Waste Water: Methods
for Chemical Analysis of Water and Wastes; and
EPA Manual 600/2-78-054 Field and Laboratory
Mcthods Applicable to Overburden Minesoils: and

17.6.b.7. Has the capability of making
hydrologic ficld measurements and analytical
laboratory determinations by acceptable hydrologic
engincering or analytical methods.

17.6.c. The qualified laboratory or
contraclor shall be capeble ol perlorming the
determination and statement. and other components
of work as described in the work directive given to
the contractor by the Director which are required
components nceessary Lo make a determination of
the proposed permil's probable hydrological
consequences.  Subcontractors may be used to
provide the services required provided their use is
defincd in the application for designation and prior
written approval is granted by the Division of
Environmental Proicction.

[7.7. Liability of Opcrators.

17.7.a. The applicant shall reimburse the
Division ol Environmental Protection for the cost of
the program services performed i the applicant:




17.7.a.1. Submits false information on
the application:

17.7.2.2. Fails to submit a surface
mining permit application within one (1) year from
the date of receipt of the approved probable
hydrologic consequences report.

17.7.2.3. Fails to mine alter obtaining
a surface mining permit:

17.7.a.4. Has an actual and attributed
annual production of coal for all locations cxceeding
three hundred thousand (300.000) tons during the
twelve (12) month period immediately [ollowing
permit issuance: or

17.7.a.3. Sells. trans(ers. or assigns the
permit to another person and the transfcree's talal
actual and atiributed production cxceeds the
300,000 ton annual production limit during any
consccutive twelve-(12) month period of the
remaining term of the permit. Under this paragraph.
the applicant and its successor arc jointly and
severally obligated to reimburse the Dircetor.

‘ 17.7.b.  The Dircctor can waive the
reimbursement  obligation if  he [inds that the
applicant at all times acted in good faith and the
applicant submits to the Dircclor wrilten stalements
which sufficiently demonstrate that the applicant has
acted in good faith at all times.

§38-2-18. Citizen's Actions.

18.1. Notice of Citizen's Suits. A person who
intends to initiate a civil action on his own behall
under section 23 of the Act shall give netice off
intent in accordance with the following:

18.1.a. Notice shall. in all cases. be given
by certified mail to the Dircctor. A copy of the
notice shall also be sent by first elass mail to Lhe
Office of Surface Mining Ficld Office Dircctor:

18.1.b. Inlegal actions brought against any
person, the State of West Virginia or anv other
governmental instrumentality, agency or agent

thereof. notice shall be given by certified mail to the
alleged violator, if the complaint allcges a violation
of the Act or any regulation. order or permitissued
under the Act:

18.1.c. Service of notice under this section
is complete upon matling to the last known address
ol the person being notified:

18.1.d. A person giving notice regarding an
alleged violation shall state to the extent known:

18.1.d.1. Sufficient information to
identify the provision of the Act. regulation or
permit allegedly violated:

[8.1.d.2. The act or omission alleged
{o conslitute a violation:

18.1.d3. The name. address and
telephone numbers of the person or persons
responsible for the alleged violation:

18.1.d.4. The date. time and location of
the alleged violation(s).

18.1.d.5. The name. address and
telephone number ol the person giving notice! and

18.1.d.6. The name. address and
telephone number of legal counsel. il any.

18.1.e. A person giving notice of an alleged
Failure by the Dircctor, reclamation board of review,
or appropriate division employee. to perform a
mandatory act or duty under the Act. shall state to
the extent known:

1811, The provision of the Act
conlaining the mandatory act or duly allegedly not
performed:

18.1.e.2.  Sufficient information to
identify the omission alleged to constitute the failure
to perform a mandatory act or duty under the Act;

18.1.c.3. The namc. address and
telephone number of the person giving notice; and
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18.1.e.4. Thec name. address and
telephone number of legal counscl. il any. ol the
person giving notice.

18.2. Citizen's Request for Slate Inspections.
18.2.a. Any person may request a State
inspection by furnishing to the Dircctor a signed.
written statement (or an oral report followed by a
sigried, written statement) giving the Director reason
- to believe that a violation exists or that a condition
or practice which creates an imminent danger to the
health or safety of the public or is causing or can
reasonably be expected to cause a signtficant.
imminent environmental harm to land. air. or water
resources exists. The statement shall contain a
phone number and address where the person can be
contacted.

18.2.b.  The identity of any person
supplying information to the Dircclor refaling Lo a
possible violation or imminent danger or harm shall
remain confidential, il requested by that person.
unless that person clects to accompany the inspeclor
on the inspection. ;

18.2.c. If an inspection is conducted as a
result of information provided 1o the Direclor by a
person as described in subdivision 18.2.a of this
subsection, the person shall be notified as far in
advance as practicable when the inspection 1s to
occur and shall be allowed to accompany the Stale
inspector during the inspection. Such person has a
right of entry to. upon and through the coal
exploration or surface coal mining and reclamation
operation about which he or she supplied
information. but only if he or she is in the presence
of and is under the control. direction and supervision
of a Stale inspector while on the minc property.
Such right of entry does not include a right to enter
buildings without consent of the person in control of
the buildings or without a scarch warrant,

12.2.d. Within ten (10) days of the
inspection or. if there is no inspection within [ilteen
(15) davs of reccipt ol the person’s wrillen
statement, the Director shall respond in writing as
follows:

18.2.d.1. If an inspecction was made, a
deseription of the enforcement action taken, which
may consist of copics of the State inspection report
and all notices of violation and cessation orders;

_ 18.2.d.2. If no statc inspection was
conducted or ecnforcement action taken, an
explanation of the reason why'

18.2.d.3. An explanation of the
person's right to informal review of the action or
inaction of the Dircctor: and

18.2.d.4. Copies of all materials in
paragraphs  18.2.d.1 and 182.d.2 of this
subdivision within the tinme limits specified to the
person alleged to be in vielation. except that the
namc of the person shall be rcmoved unless
disclosurc of the person's identity is permitted under
subdivision £8.2.b of this subscction.

18.2.e. Any person who is or may be
adversely affected by a prospecting or surface coal
mining opcration may notify the Dircetor in writing
of anv allceed failure to make adequate and
complete inspections as required by law and
regulation. The notification shall include sufficient
information to create a reasonable beliel that the law
and regulations regarding inspections are not being
complicd with and to demonstrate how ihe person is
or may be adversely affected. The Dircclor shall,
within fiftcen (13) days of receipt of the notice,
determine whether or not the statutes or rules
concerning inspections are being complied with and
ifnot. shall orcer an'inspection. The Director shall
furnish the complainant with a writlen decision of
{he reasons for his determination and actions. if any,
he has taken.

18.3. Review of Decision Not to Inspect or
Enforce.

18.3.a. Any person who is or may be
adverscly affected by a surface coal mining or
prospecting operation may ask the Director to
informally review an authorirzed representative's
decision not Lo inspect or take appropriate
enforcement action with respeet to any violation
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alleged by that person in a request for inspection
under section 13 of the Act. The request for review
shall be in writing and shall include a statement ol
how the person is or may be adversely afleeted and
why the decision merits review. The Dircctor shall
conduct the review within thirty (30) days of his
receipt of the request and inform the person of the
results. The person alleged to be in violation shall
be given a copy of the results of the review. except
that thc namc of the person who is or may be
adversely affected by a prospecling or surface
mining opcration shall not be disclosed unless
confidentiality has been waived or disclosure is
required under the Freedom of Information Act or
other State or Federal laws.

18.3.b. Any person who is or may be

adverscly affected by the decision of (he Dircetor
may appeal such decision to the Surface Minc Board
pursuant to W. Va. Code §22B-4-2.

18.3.¢c. Informa! review under this scelion
shall not affect any right to formal revicw or to a
citizen's suil.

18.4. Public Record.

18.4.a. Availabilitv ol public records shali
be in accordance with W. Va. Code §298-1-1 <t
seq. Copics of all records. reports. inspection
materials or information obtained under the Acl.
except information in subdivisions 18.2.b and
18.2.¢ of this subsection. shall be made immediately
available to the public at regional offices in the area
of mining so that they are convenien(ly available.
Such information shall include copics of all
docwments relating to applications for and approvais
of existing. new or revised prospecting approvals or
surface coal mining and reclamation permils.
including the revision. rencwal. transfer. assignment
or sale thercof, and all documents refating lo
inspection and enforcement actions.

18.4.b. All records will be maintained and
preserved for a period ol not less than [ive {3) years.
Relative to prospecting approvals and surface
mining permits, the five vear period applics after
final bond release.

1%.4.c. Information as Lo coal seams, test
borings. core samplings or soil samples pertaining
to the analvsis of the chemical and physical
properties of the coal, except information regarding
mineral or element content which is potentially toxic
to the environment. shall be kept confidential and
shall not be made a matter of public record.

18.4.d. Information on the nature and
localion of archacological resources shall be kept
conlidential to the cxlent required by the
Archacological Resources Protection Act of 1979

18.4c. Permit applications and other
rclated materials requiring public notices shall be
made immediately available in  the county
courthouse or other available public office approved
by the Director. in the county in which the proposed
mining operation is located. ‘

i8.4..  Thc Dircctor shall provide
procedures. including notice and opportunity to be
heard for persons both sccking and opposing
disclosure. to ensure confidentiality of qualified
confidential information. which shall be clearly
identified by the applicant and submitted separately
from the remainder of the application. Confidential
information is limited to that information identified
in paragraph 3.23.0L1 of this rule. subdivisions
182b and 18.2c. of this subscction. and
information relating to the naturc and tocation of
archeological resources on public land as required
under the Archeological Resources Protection Act of
1979.

§38-2-19. Designation of Areas Unsuitable for
Mining.

19.}, Right to Petition.

19.1.a. Any person having an interest
which is or may be adversely affected, or the
Dircetor. has the right to petition to have an area
dosignated as unsuitable for surface codl mining
operations. or to have an existing designation
terminated. Such petition shall be filed in the Office
of the Director.
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19.1.b. Designation. The pelitioner shall
provide the following information:

19.1b.1. A US.G.S. topograpliic map
on which is noted the location and size of the arca
covered by the petition:

19.1.b.2. Allcgations of lacts and
supporting cvidence which would tend Lo cstablish
that the area is unsuitable for all or certain types of
surface coal mining operations:

19.1b.3. A description of how mining
of the area has affected or may adverscly affeet
people. land. air. water or other resources:

19.1.b.4.  The petilioncr's name.
notarized signature. address and telephone number:
and

19.1.0.5. A statement which identifics
the petitioner's interest which is or may be adversely
affected, including how the petitioner mects an
"njury in fact" test by describing the mnjury to his or
her specific affected interests and demonstrales how
he or she is among the injured.

19.1.c. Termination of the Designalion. A
petitioner requesting to terminale a desy gnation shail
provide the [ollowing information:

19.1e.l. A US.GS. topographic
map on which is noted the focation and sizc of the
arca covered by the petition:

19.1.c.2. Allcgations of facls with
supporting evidence not contained in the record of
the proceeding in which the arca was designated
unsuitable. which would tend to cstablish the
statcments or allcgations. and which statements or
allegations indicate that the designation should be
terminated based on:

19.1.c.2.A. The mnature  or
abundance of the protected resource or condition or
other basis of the designation if the designation was
based on criteria found in subdivision 19.7.b of this
subsection;

19.1.¢.2.B.  Reclamation now
being technologically and economically feasible, if
the designation was based on the criteria found in
subdivision 19.7.a of this section: or

19.1.c.2.C. The resources or
condition not being affected by surface coal mining
opcrations. or in the case of land use plans, not
being incompatible wilh surface coal mining
operations during and after mining, if the
designation was based on the criteria found in
subdivision 19.7.b of this scction.

19.1.c.3.  The pelitioner's name,
notarized signature, address and telephone number;

19.1.c.4. A statement which identifies
the petitioner’s interest which is or may be adversely
alfected by the continuation of the designation
including how the petitioner meets an "injury in
fact" test by describing Lhe injury to his or her
specific alfected interests and demonstrating how he
or she is among the injured: and '

19.1.c.5. For arcas previously and
unsuccessfuily  proposed  for lermination,
significantly new allegations of facts and supporting
cvidence must be presented in the petition.

19.2. Initial Processing. Record-keeping, and
Notificalion Requirements.

19.2.a. Within thirty (30) days of receipt of
a petition, the Dircctor shall nolify the petitioner by
certified mail whether or not the petition is complete
in accordance with subdivision 19.1.b.or 19.1.c of
this subscction.

19.2.b. The Director shall delermine
whether any identified coal resources exist in the

area covered by the petition. without requiring any

showing [rom the petitioner. If the Dircetor finds
there are not any identified coal resources in that
areq. he shall return the petition to the petitioner
with a statement of the findings.

§9.2.c. The Dircetor may reject petitions
for designations or terminations of designations




which are frivolous. Each petitioner musl. at a
minimurn. satisfy the requirements of subdivisions
19.1.b or 19.1.c of this subscction. No party shall
bear any burden of proof, and cach accepted petition
shall be considered and acted upon by the Director
pursuant to the procedures of this section.

19.2.d. When considering a petition for an
area which was previously and unsuccessfully
proposed for designation, the Dircctor shall
determine if the new petition presenls new
allegations of facts. If the petition does not contain
new allegations of facts. the Direclor shall not
consider the petition and shall return the petition to
the petitioner. with a statement of its [indings and 2
reference to the record of the previous designation
proceedings where the facts were considered.

19.2.¢. Il the Dircetor determines that the
petition is incomplete or [rivolous. he shall return
the petition to the petitioner. with a wrilten
statement of the reasons lor the determination and
the categorics of informalion needed 1o make the
petition complete.

19.2.f The Dircctor shall natify the person
who submits a petition of any application for a
permit received which proposes to include any arca
covered by the petition.

19.2.g. Any petitions received aller the

first advertisement has been published on a permit

application rclating to the same mine plan arca shall
net prevent the Director from issuing a decision on
that permit application. The Director may return
any petition received therealier to the petitioner with
a statement why the petition cannot be considered.
For the purposes of this seetion. close of the public
comment period shall mean at the close of any
informal conference or if no conference is requested.
at the close of the period for filing writlen comments
and abjections.

19.2.h.  Promptly after a petition 1s
received. the Director shall notify the general public
of the receipt of the petition by a conspicuous
newspaper advertiscment placed in the locale of the
arca covered by the petition. in (he newspaper

providing broadest circulation in the region of the
pelitioned area. and in the Statc Register. The
Dircclor shall also make copics of the .petition
available to the public and provide copies of the
petition to other interested governmental agencies,
intervencrs. persons with an ownership interest of
record in the property. and other persons known to
the Dircctor to have an interest in the property.
Notice to those persons with ownership interests in
the property of record shall be in accordance with
applicable State law.

19.2.i. Within three (3) weeks alier the
determination that a petition is complete, the
Dircetor shall make copies of the petition available
to the public and other agencies and shall notify the
general publie of the receipt of the petition and
request submissions of relevant information by a
newspaper advertisement placed once a week for
two (2) consceutive weeks in the locale of the area
covered by the petition in the newspaper of fargest
circulation in the State and in any Offictal State
register of public nolices.

19.2,. Until three (3) days belore the
Dircctor holds a hearing under subsection 19.3 of
this scclion. anv person may intervene in the
proceeding by (iling allcgations of [acts. supporting
evidence, a short statement identifving the petition
to which the allegations pertain and the intervener's
name. address. and telephone number.

19.2.k. Beginning immediately after a
petition is filed. the Dircctor shall compile and
maintain a record consisting of the petition and all
documents relating to the petition filed with or
prepared by the Division of Encrgy. The Director
shall make the record available for public
inspection. free of charge. and copying, at
reasonable cost, during all normal business hours at
a central location of the county or multi-county area
in which the land petitioned is located, and at the
main ofTice of the Division of Encrgy.

19.3. Hearing Requircments.

19.3.2. Within tent (10) months alter receipt
ol a complete petition. the Dircetor shall hold a
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public hearing in the locality of the arca covered by
the petition. If all petitioncrs and interveners agree.
the hearing need not be held. The Dircector shall
make a verbatim transcript of the hearing.

19.3.b. Not less than thirty (30) davs prior
to a hearing, the Director shall give notice by
certified mail of the date. time. and location of the
hearing to:

19.3.b.1. Local. Statc. and Federal
agencies which may have an interest in the deeision
on the petition;

19.3.b.2.
interveners; and

The petitioner and Lhe

[9.3.b.3. Any person with an
ownership or other interest known Lo the Director mn
the area covered by the petition.

i93.c. The Dircctor shall notify the
general public of the date. time and location of the
hearing by placing a conspicuous newspaper
advertisement once a week (or two (2) consceutive
wecks in the locale of the arca covered by the
petition and once during the week prior o the
scheduled date of the public hearing.  The
consecutive weekly advertisement must  begin
between four (4) and five {5) weeks before the
scheduled date of the public hearing.

i9.3.d. The Dircctor may consolidate in a
single hearing the hearings required for cach of
several petitions which relfate to arcas in the same
locale.

19.3.e. Prior to designating any land arcas
as unsuitable for surface coal mining operations. the
Director shall prepare a detailed statement. using
existing and available information. on the potential
coal resources of the arca. the demand for coal
resources and the impact of such designation on the
environment. the economy and the supply of coal.

19.3.f, In the event that all petitioners and
interveners stipulate agreement prior to the hearing.
the petition may be withdrawn [rom consideration.

19.4. Decision.

19.4.a. Inreaching a decision, the Director
shall use:

19.4.2.1. The rclevant information
contained in the data base and inventory system:

19.4.2.2. Information provided through
public comment or by other governmental agencies;

19.4.2.3. The detailed statement
prepared under subdivision 19.3.e of this
subsection: and

[9.4.a.4. Anv  other relevant
information submiticd during the comment period.

19.4b. A final written decision shall be
issued by the Direclor including a statement of
reasons. within sixty (60) days of completion of the
public hearing. or if no public hearing is held, then
within twelve (12) months after receipt of the
complete  petition. The Dircctor  shall
simultancously send the decision by certified mail to
the petitioner. every other party to the proceeding,
and 1o the Field Office Dircetor ol the Office of
Surface Mining.

19.4.¢. The decision of the Director with
respect to a petition. or the Dircctor's failure to act
within the time limits sct forth herein shall be
subject to judicial review by a court of competent
jurisdiction in accordance with State law,

195, Data Basc and Inventory System
Requirements.

19.5.a. The Dircctor shall develop a data
base and inventory system which wall permit
cvaluation of whether reclamation is feasible in
areas covered by petitions.

19.5.b. The Director shall include in the
system information relevant to the criteria in
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subdivision 19.7.b of this subscction. including but
not limited to, information received from the United
States Fish and Wildlife Service, the State Historic
Preservation Officer and the Air Pollution Control
Cormrmnission.

19.5.c. The Dircctor shall add 1o the data
base and inventory svstem information:

[9.5.c.1. On potential coal resources of
the State, demand for thosec resources., the
environment, the economy and the supply of coal.
sufficient to enable the Direclor to prepare the
statements required by subdivision 19.3.c of this
section: and

19.5¢2. . That which beecomes
available from petitions. publications. experiments,
permit applications. mining and reclamation
operations and other sourccs.

19.6. Public Information. The Dircelor shall:

19.6.a. Make the information and data basc
system developed available to the public for
inspection free of charge and for copving al a
reasonable cost except that arcas proposed lor or
included in the National Register ol Historic Places
may not be disclosed if' the Director determines that
such disclosure might risk destruction or harm to
these resources.

19.6.b. Provide information to the public
on the petition procedures necessary to have an arca
designated as unsuitable for all or certamn lypes of
surface coal mining operations or lo have
designations terminated and describe how the
inventory and data base system can be used.

19.7. Criteria for Designating Lands as
Unsuitable.

19.7.2. Upon petition. an arca shall be
designated as unsuitable for all or cerlain tyvpes of
surface mining operations. if the Dircclor
determines that reclamation is not technologicalty or
economically feasible under the Act and this rele,

19.7.b. Upon petition. an area may be (but
is not required to be) designated as unsuitable for all
or certain types of surface mining operations, if the
operations will:

19.7.b.1. Be incompatible with
existing State or local land use plans or programs;

19.70.2. Affect fragile or historic
tands in which the operations could result in
significant damage to important historic, cultural,
scientilic or acsthetic valucs or natural systems;

19.7b.3. Affect renewable resource
lands in which the operations could result in a
substantial loss or reduction of long range
productivity of water supply or of food or fiber
products (For the purposes of this seclion. the term
"rencwable resource fands" means geographical
areas which contribute significantly to the long
range productivity of a water supply. or food or
fiber products): or

19.7.b.4. Affect natural hazard lands in
which the operations could substantially endanger
life and property. Such lands include arcas subject
to frequent [Tooding and areas of unstable geology.

19.8. Dircctor's  Responsibility  for
Implementation.

19.8.a. The Director shall not issue permits
which arc inconsistent with designations made
pursuant to section 22 of the Act.

19.8.b. The Dircclor shall maintain a
cumulative map of arcas designated as unsuitable
for all or cerlain types of surface coal mining
operations.

19.8.¢c. The Director shall make available
to any person any information within his control
regarding designations. including mineral or
clemental content which is potentially toxic'in the
enviromment but excepting proprictary information
on the chemical and physical propertics of the coal.




19.9. Land Exempt From Designaltion as
Unsuitable for Surface Coal Mining Operations.

19.9.a. The requirements of this section do
not apply to:

19.9.a.1. Lands on which surlace coal
mining operations were being conducted prior to
August 3, 1977,

19.9.2.2. Lands covered by a permit
issued after August 3. 1977: and

19.9.2.3. Lands where substantial legal
and financial commitments in surlace coal mining
operations were in existence prior (o January 4.
1977.

§38-2-20. Inspection and Enforcement.

In addition to thc requircments sct forth in
section 15. 16. and 17 of the Act. the following
requirements shall be met.

20.1. Inspection Frequencics.

20.1.a. Scheduling. In addition to the
requirements of subsection (a) of section 15 of the
Act, the Dircctor shall have a right of eniry lo. upon.
and through any prospeeting operation or surlace
coal mining and reclamation operation without
advance notice upon presentalion of appropriate
eredentials. No search warrant shall be required.
except with respect o cntry into a building. The
Director shall conduct:

20.1.a. 1. An average ol al least one
partial inspection per month of cach active surlace
mining operation.

20.1.2.2. One complete inspection per
calendar quarter of cach active and inactive surface
mining operation. An inactive operation is onc
which has requested and received approval to
temporarily ccase operations as provided in
subscction 14,11 of this rule. or onc that has been
granted Phase | bond release. and the revegelation
on the surface coal mining and rcclamation
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operation has been successfully eslablished at the
end of the [irst growing scason with a minimum
ground cover of sixty (60%) percent and the
operation is in compliance with the requirements set
by subparagraph (B}, paragraph 10. subsection (b)
of section 13 of the Act or until soil productivity for
prime farmlands has returned to the equivalent
levels of vield as nonmined land of the same soil
type in the surrounding arca under equivalent
management practices as determined by the soil
survey performed pursuant to paragraph (15)
subscction (a) of section 9 of the Act and subsection
10.3 and section 10 of this rule.

20.1.a.3. Prospecting operations shall
be inspected as necessary to assure compliance with
the Act and this rulc.

20.1.a.4. At least one partial mspection
monthhy and one complete inspection quarterly for
cach prospecting operation for which approval has
heen granted for coal removal in excess of 250 tons.

20.1.a.5. More frequent inspections
shall be made on any prospecting. active surface
mining operation. or inactive surfacc mining
operation as necessary to assure compliance with the
ActL. this rule. and the terms and conditions of the
permit.

20.1.b. Partial Inspection. For purposes of
this scction. a partial inspeclion is an on-site or
acrial revicw of a person's compliance with some of
the provisions of the Act. this rule. and the terms
and conditions of the permit. ‘

20.1.c. Complete Inspection. For purposes
ol this section. a complete inspection is an on-site
review of a person's compliance with all the
provisions of the Act. this rule. and the terms and
conditions of the permit within the cntire area
disturbed or affected by the surface coal mining and
reclamation operations.

20.1.d. Acrial  Inspection. Aerial
inspections shall be conducted in a manner which
reasonably  insures  the | identification and

documeniation of conditions al cach surlace coal
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mining and reclamation site inspected.

Any potential violation observed during an
aerial inspection shall be investigated on-site within
three days: provided, that any indication of a
condition, practice or violation constituting cause
for the issuance of a cessation order shall be
investigated on-site immediateh.  An on-sile
investigation of a potential violation obscrved
during an acrial inspection shall not be constdered 10
be an additional partial or complcte inspection lor
the purposes of subdivision 20.l.a of this
subsection.

20.1.e. A permittee may request an on-silc
compliance conference to review the status of my
condition or practice at any surface coal mining and
reclamation operation. Any compliance conference
shall not constitute an inspection within the meuaning
of W. Va. Code $§22-3-15 and this section, The
dircetor may accept or refuse any request Lo conduct
a compliance conference. [ accepted. authorized
representative of the director shall conduct the
compliance confercnce and shall review conditions
and/or practices at the operation in order to advise
whether any conditions and/or practices has a
potential to become a violation of the Act ol any
applicable permit condition. Neither the holding of
a compliance conlerence or any opinion given by lhe
authorized representative of the dircetor al a
conference shall affect:

20.1.c.1. Any rights or obligations ol
the director or by the permittee with respect Lo any
inspection. notice of violation. or ccssation order.
whether prior or subsequent to the compliance
conference: or

20.1.e.2. The validity of any notice ol
violation or cessation order issucd with any
condition or practice revicwed at the compliance
confcrence.

20.2. Notice of Violations.
20.2.2. When. on the basis of an inspection

carried out pursuant lo subsection 20.1 of this
scction, the Director determines that the surface

mining and reclamation operation or prospecting
operation is in violation of any' of the requirements
of the Act. this rule, and the terms and conditions of
the permit or prospecting approval, a notice of
violation shall be issued. Such notice of violation
shall comply with all requirements and provisions of
this subscetion.

20.2.b. Noticc Procedurcs. A notice of

- violation shall be in writing signed by the Director

and shall set forth with reasonable specificity:
20.2.b.1. The nature of the violation;

20.2.b.2. The remedial action required,
which mav include interim steps:

20.2.b3. A reasonable time for
abatement.  which may include time for
accomplishment of interim steps. but in no case
shall the initial abatement period be in excess of
thirty (30) davs: and

20.2 b.4. A rcasonable description of
the portion of the prospecting or surface coal mining
and reclamation operation to which it applics.

20.2.c. Abatement. The Director may
extend the time sct for abatement or for
accomplishment of an interim step. if the failure to
mect the time previously set was not caused by lack
of diligence on the part of the operator. The total
time for abatement under a notice of violation,
including all extensions. shall not exceed 90 days
from Lhe date of issuance, except upon a showing by
the operator that it is not feasible to abate the
violation within 90 calendar days due to one or more
ol the circumstances in subdivision 20.2.e of this
subsection. An extended abatement date pursuant
lo this subscction shall not be granted when the
operator's failure 1o abate within 9¢ days has been
caused by a lack of diligence or intentional delay by
the operator in completing the required remedial
action.

20.2.d. Termination. The Director shall
(erminatc a notice of violation by written notice to
the permittee when he determines that all violations
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listed in the notice of violation have been abated.
Notices of violations shall not be terminated or
vacated because of the operator's inability (o comply
with the terms of abalement.

20.2.e. Criteria for Extensions of
Abatement Period.  Circumstances which may
qualify an operator for an abatement period of more
- than 90 days are:

20.2.e.1. Where the operator of a
permitted operation has made timely application lor
and diligently pursued a permit rencwal or other
necessary approval of designs or plans bul such
permit renewal or other approval has nol been or
will not be issued within 90 days afler the lime
required for reasons not within the control of the
operator:

20.2.¢.2. Where there is a valid judicial
order precluding abatement within 90 davs as 10
which the operator has diligently pursucd all rFights
of appeal and as to which there is no other glleelive
[egal remedy:

20.2.c.3. Where the operator cannat
abate within 90 days duc to a labor strike:

20.2.e.4. Where climatic conditions
preclude abatement within 90 days. or where. due to
climatic conditions, abatement within 90 days
clearly would cause more gnvironmental harm than
it would prevent: or

20.2.¢.5. Where abatement within 90
days requircs action that would vielate safety
standards established by statute or regulation under
the Mine Health and Salety Act of 1977,

20.2.f Interim Procedures. Whenever an
abatement time in excess of 90 days is pormuilted.
interim abatement measures shall be imposed 1o the
extent necessary 1o minimize harm to the public or
the environment.

20.2.g. Grant of Extension. [fany of the
conditions in subdivision 20.2.¢c of this subsccticn
exist, the operator may request that the Director

grant an abatement period exceeding 90 days. An
authorived representative of the Dircctor shall grant
the extension only with the concurrence of his
immediate supervisor. The abatement period
granted shall not exceed the shortest possible time
nceessary to abate the violation. The operator shall
have the burden of cstablishing by clear and
convincing proof that he is entitled to an extension.
The authorized representative of the Director who
grants or denics the extension shall promptly and
fully document in the [ile the reasons for granting or
denying the request. The immiediate supervisor shall
review this document beforc concurring in or
disapproving the extended abatement date and shall
promptly and fully document the reasons for
concurrence or disapproval in the file.

20.2.h. Appeals. Any delermination made
under subdivision 20.2.g of this subscction shall
carry with it a right ol appeal.

20.2.i. Extension Period. No extension
granied under subdivision 20.2.g of this subsection
may exceed 90 days in length, Where the condition
or circumstance which prevented abatement within
90 days cxisls at the cxpiration datc of any such
extension. the operator may request and the Director
may grant a further extension pursuant (o the
procedures of subdivision 20.2.2 ofl this subsection.

20.3. Cessation Orders.
20.3.a. Imminent Harnz,

20.3.a.1. When the Dircctor {inds that
a prospecting or surface mine operation creatcs an
imminent danger to the health or safcty of the public
or is causing or can reasonably be cxpected to cause
significant. immincnt cnvironmental hanm to land,

air. or water resources, a cessation order shall be

issued forthwith.

20.3.2.2. Any cessation order issued
under the provisions of subscction (a) of section 16
of the Act. shall remain in cffect until the violation
has heen abated or until modified. vacated, or
terminated by the Director or the Surface Mine
Board or by a court.
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20.3.2.3. [n any cessation order. the
Director shall determine the appropriate remedial
measures to be taken to abate the violation in the
most expeditious manner possible and shall set forth
these measures and the time by which abatement
shall be accomplished in the order,

20.3.2.4. Mining operations conducted
by any person without a valid surlace mining
permit, or approval for prospeeting. constitute a
condition or practice which causes or can reasonably
be expected to cause significant. imminent
environmental harm to land. air. or water resources.
unless such operations are an integral, uninterrupied
extension of previously permitied operations. and
the person conducting such operations has filed a
timely and complete application for a permit or
approval to conduct such operatlions.

20.3.b. Failurc to Abatc.

20.3.b.1. I the opcrator fails to meet
the time set for abatement of a notice ol violation
issued pursuant to subscction 20.2 of this seclion.
the Director shall issuc a cessalion order; or

20.3.b.2. I the operator fails Lo meel
the time sct for accomplishment of any interim slep
of a notice of violation issucd pussuant (o subsection
20.2 of this section. the Dircctor may Issuc a
cessation order.

20.3.c. All cessation orders shall be issued
as follows:

20.3.c.1. A cessation order shall sct
forth in writing with reasonable specificity:

203.¢c.l.A. The nature of Lhe
condition. practice or violation for which the order
was issucd:

affirmative obligation required by the operator. il
any. including any interim steps:

20.3.¢c.1.C. The time cstablished
for abatement. if appropriaté: and

20.3.c.1.D. A reasonable
description of the portion of the prospecting or
surface mining and reclamation operation to which
it applics.

20.3.c.2. Reclamation operations and
other activitics intended to protect public health and
safety and the environment shall continue during the
period of any cessation order unless otherwise
provided in the order.

20.3.c.3. The Director may modify,
terminate or vacate a cessation order for good cause,
and mav extend the time for abatement if the failure
to abate within the time previously set was not
caused by lack of diligence on the part of the
operator. A cessation order shall not be terminated
or vacated because of the operator's inability to
comply with the terms of abatement.

a cossalion order by written notice when it is
determined that afl conditions. practices. or
violations listed in the order have been abated. The
(ermination notice must be in writing and shall not
alfeet the right of the Director to assecss civil
penalties lor the viotation.

20.3.¢. Notice of Informal Conference.
Nolices of informal conferences held as a result of
a cessation arcer issued pursuant o the provisions
of subsection (a). section 16 of the Act shall be
posted at the nearest regional office and sent by mail
or communicated verbally, whichever is more
practicable, to any person who filed a report which
led to a cessation order for which the informal
conference is to be held. The results of the informal
conference shall be provided to any person who filed
a report which led to the order within five (3) days
after the close of the informal conference.

20.3.c. Within sixty (60) days alter issuing
a cessation order, the Director shall notify in writing
any person identified as owning or controlling the
permittec. that the cessation order was issued and
that the person has been identified as an owner of
controller.
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20.4. Show Cause Orders.

20.4.a. General. Where the Dircetor
determines that a pattern of violations of the Act.
this rule or the terms and conditions of a permit
exists or has existed. and that the viclations were
caused willfully or through an unwarranted failure (o
comply, the Dircclor shall issue an order reguiring
the permittec to show cause why the permit and the
permittee’s right to minc under the Act should not be
suspended or revoked.  For purposes of this
subsection a willfully caused violation is a violation
resulting from an intentional act or omission. and an
unwarranted Tailure 1o comply means the failure of
the permittee to prevent the occurrence of any
violation or the failure 1o abatc any violation of the
Act. these rules and regulations, or the terms and
conditions of the permil duc to indifTerence. tack of
diligence or lack of reasonable care.

20.4.b. Criteria or Establishing a Patiemn
of Violations. The Direclor may determine that a
pattern of violations cxists or has existed. where
violations were cited on two or more inspections ol
the pormit area within any twelve (12) month
period.  In making such a deiermination. the
Dircetor shall take into consideration the lollowing
CIrCUMISLANCCS:

20.4.b.1. The number of previous
violations cited on more than one occasion [or the
same or related requircments of the Act. these rules
and regulations, or the terms and conditions of the
permit:

20.4b.2. The number of provious
violations, ciled on more than onc occasion. of
different requirements of the Act. this rule. or the
terms and conditions of the permit: and

20.4b.3. The extent to which the
violations were isolated departurcs from lawlul
conduct.

20.4.c. Duplicate or Similar Violations.
The Dircctor shall promptly review the history of
violations of any permitiec who has been cited for
violations of the same or related requirements ol the

Act. this rule. or the terms and conditions of the
permit during three (3) or more inspections of the
permit area within any twelve {12) month period.
After such revicw. the Director shall determine
whether or not a patiern of violations exists.

20.4.d. Permittee  Responsibility.
Violations by any persons conducting surface coal

_ mining operations on behalf of the. permittee shall

be attributed to the permittee. unfess the permittes
establishes that they were acts ol deliberate
sabotage.

20.4¢. Hearings and Appeals. I[ the
permittee files an answer 1o the show cause order
and requests a hearing, a public hearing shall be
neld.  The Director shall give thirty (30) days
advance writlen notice to the permittes and any
interested party who requests intervencr status of
(he dale. lime. and place of the hearing.  The
Dircctor shall publish the notice if practicable, ina

" newspaper ol gencral circulation in the arca of the

operations. and shall also post the notice in the
regional office of the Division ol Environmental
Protection nearest the operation.

20.4.f Conscnt Agreement. When the
permittee demonstrates that sulficient resources are
available to him to abate the violation(s), the
Director may enter into a consent agreement.

20.4.g. Hearing Record and Decisions.
Within sixty (60) days (ollowing the hearing, the
Dircctor shall issue a wrilten determination as to
whether a pattern of violations exists. and furnish to
the operator and all other partics o the hearing a
written decision or consent order and the reason
therefor. concerning suspension or revocation of the
permit.

20.4.h Revocation and Suspension. [fthe
Director revokes or suspends the permit and the
permitices right to minc under the Act. the permittee
shall immediately ccase surface coal mining
operations in the subject permit arca. and initiate the
appropriate remedial action as [ollows:

20.4.h.1. If the permit and the right to
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mine under the Act are revoked. the operator shail
complete reclamation within the time speeilied in
the revocation order: or

20.45h.2. If the permit and right to
mine under the Act arc suspended. the operator shall
complete all affirmative obligations to abate all
conditions, practices. or violations. as speeified in
the suspension order.

20.4.i. Failurc to Abate. Whenever a
permittec fails to abate a violation contained i a
notice of violation or cessation order within the
abatement period set in the notice or order or as
subsequently extended. the Director shall review the
permitiee’'s  history of violations to delermine
whether a pattern of violations exists and shall issuc
an order 1o show causc where appropriate.

20.4j. Consent Agrecment. {[L at any point
in the enforcement process following the issuance of
a notice of violation. a cessation order or a show
cause order, a consent agreement is reached between
the Dircctor and a permiltee and/or operator. the
following standards shall apply to that consant
order:

20.4.j.1. The Dircetor will requirc all
abatement work mandated in the consent agreement
to be performed in the most expeditious manner
physically possible. In no cvent shall the time
period in which remedial action must be completed
exceed one (1) year. nor can cxlensions Lo

abatement times in consent orders total more than .

one year; provided however. that [or sites permitted
before September 3. 1989, the Director may grant a
future extension if he finds in writing that
exceptional circumstances exist which preciude
abatement in the twelve-month period.

20.4.5.2. Violation of any term in a
consent agrcement shall result in immiediate
forfeiture of the bond for the site. unless the
Director finds in writing that:

20.4.2.A. The operator and/or
permittee have shown good faith in taking remedial
actions required by the consent agreement: and

20.4.j.2.B. No environmental harm
has resulted. or will result. from the subject
violation.

20.4.j.3. Mo consent agreement shall
be agreed to if the permitice. and/or operator or any
entity owned or controlled by the permittee and/or
the operator, has violated or is in violation of a
previous consent agreement. provided however, that
the Director is required to make only best efforts to
determine i said violation or ownership and control
lics exist.

20.4.j.4. No consent agreement, can be
reached on a site if the permittee and/or operator
have previously entered into two consent arders on
the same site.

The standards set forth in 1. through 4. above
shall apply to any exlension. modification. or other
change in any existing consent agreement.

20.5. Civil Penalty Determinations.

20.5.a. Notice of Violation Assessments.
The Director shall review each notice of violation
aud determine whether or not a civil penaity will be
assessed and the amount of the penalty. The
Director [or cach notice of violation. may assess a
separate civil penalty for cach dav of the violation,
beginning with the date ol issuance of a notice of
violation to the date of abatement of the violation.
In determining whether or not to asscss a separate
daily civil penalty and determine the amount of the
civil penaltv. the Director shal consider those
factors specified in subscetion {c). section 17, of the
Act. and subscction 20.7 of this rulc and may
consider the extent to which the operator may have
gained any economic benelit as a result of a failure
to comply. Any notice of violation which continued
unabated for two or more davs after the initial
abatement period. and received a civil penalty
assessient of $3.500 or more. shall be assessed the
penally amount Lot 2 minimum of two separate days.
The determination as to whether or not to assess 4
civil penalty if the amount is less than one thousand
dollars ($1.000) will be at the discretion of the
Director. Notices of violations with a seriousness
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rating of 4 or greater shall be asscssed regardless of
the amount. Termination of a notice of violation
shall not affect the right ol the Dircetor to asscss a
civil penalty for those violations.

20.5.b. Cessation Order Assessments. The
Dircctor shall. for any cessation order. assess a civil
penally in accordance with subsection (a). scction
17, of the Act for each day ol continuing vielation.
except that such penalty shall not be assessed lor
more than thirty (30) days. If the cessation order
has not been abated within the thirty (30) day
period, the Director shall initiate action pursuant to
subscctions (b), (g). (h) and (}). section 17. of the
Act as appropriate. If the order is suspended in a
temporary reliel proceeding. the peried specilied for
the abatement shall not end until the date on which
the Director issues a final order with respeet to the
violation in question. ([ judicial review proceedings
are initiated in which the order is suspended by
court, the daily assessment ol the civil penalty shall
not be made for any period before entry of a Tinal
order by the court.

20.6. Procedure for Assessing Civil Penalties.

20.6.2. Assessment Officer - Duties. For
the purposes of this scction. the assessment ollicer
shall not determing the proposed penally assessment
until such time as the Director has caused an
inspection of the violation to be corducted and the
findings of that inspection arc submitied to the
assessment officer in writing, The Dircctor must
conduct the inspection of the violation within the
first fifteen (13) days after the notice or order was
served. The assessment officer may continue
conferences. conduct investigations. and interview
witnesses as neccssary.,

20.6.b. Determination of® Civil Penalty
Amounts, Civil penalty amounts for notices ol
violation shall be determined in accordance with the
factors specified in paragraph (). section 17. of the
Act and the numerical point systen in subsection
20.7 of this section. Within fifteen (13) days of
serviee of a notice of violation or cessation order.
the person to whom it was issucd may submit
written information about the violation to the

Dircetor and (o the inspector who issued the notice
of violation or cessation order.

20.6.c. Notice of Asscssment. The
Director shall provide a copy of the proposed
assessment and the accompanying worksheet to the
operator by certified mail. within thirty (30) days of
lhe date of the issuance of a notice or order. Ifthe
mail is tendered at the address ol the person set
forth in the sign required under subdivision 14.1.a
of this rule, or at any address at which that person is
in lact located. and he or she refuscs to accept
delivery of or to collect such mail, the requirements
of this paragraph shall be deemed to have been
complicd with upon such tender. Failure by the
Dircctor to serve any proposcd asscssment within
(hirty (30) days shall not be grounds for dismissal of
all or part of such assessment unless the person
against whom the proposed penalty has been
assessed: (1) proves actual prejudice as a result of
the defay: and (2) makes a timely objection to the
delay. An objection shall be timely only if made in
the normal course of administrative review. The
Director shall also give notice including any
workshecl. in person or by certificd mail, to the
operator of any penally adjustment as a result of an
informal conference within  thiry (30) days
following the date of the conlerence. The reasons
(or reassessment shafl be documented in the file by
{he assessment ofTicer, The Director shall consider
any information submitted pursuant to subdivision
20.6.b of this subsection in determining the facts
surrounding the violation and the amount of the
penalty. Unless a conference has becn requested,
the Dircetor shall review and if necessary reassess
any penaliy considering facts which were not
reasonably available on the date of issuance of the

proposed assessment because ol the length of the
" abatement period. The Dircetor shall serve a copy

of any such rcassessment and of the worksheet
showing the computation of the reassessment within
thirty (30 days after the date the violation is abated.

20.6.d. Notice of Informal Assessment
Conference. The time and place of an informal
assessment conference shall be posted at the nearest
Division of Environmental Protection regional office
to the operation. at least five days prior to the
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conference date. Any person shall have the right to
attend and participate in the conference. Any
person, other than the opcrator and Division of
Environmental Protection representalives. may
submit in wriling at the time ol the conference a
request to present evidence concerning  the
violation(s) being conferenced. Such request shal}
be granted by the asscssment officer.  Should
problems arise due to scheduling, the asscssmcent
officer may continue the conference to @ later time
and/or datc as thc assessment officer deems
necessary to honor other scheduled conferences.

20.6.c. Informal Conlerence. An informal
conference on the assessment or reassessment must
be scheduled within 60 days of the receipl ol a
request, pursuant to paragraph {1} subscction (d) ol
section 17. of the Act. Failurc to hold an inlormal
confercnce in the time limits specified in this
subsection will not be considered as grounds for
dismissal of the assessment. unless the operalor
proves actual prejudice and makes timely ebjection
to the delay. The assessment officer shall consider
all relevant information on the violation including
information which may be provided pursuant 10
subdivisions 20.6.b and 2(.6.d ol this subscction,
Within thirty (30) days after the conference is held
the assessment olficer shall cither:

20.6.c.1. Settle the issuc. in which casc
a settlement agreement shall be prepared and signed
by the assessment officer on behalf of the Director
and by the person assesscd:

20.6.c.2. Alltm. raise. lower. or vacate
the penalty: or

20.6.e.3. Terminate the conlerence
when it is determined that the issucs cannol be
resolved or that the person assessed is not dili gently
working toward resolution of the issues.

20.6.f Scltlement Agreement. If a
settlement agreement is enlered into. the person
assessed will be deemed 1o have waived all rights to
further roview of the violation or penalty in
question. except as otherwise expressly provided (or
in the settlement agrecement. The seltlement

agrecment shall contain a clause to this effect. If
full payment of the amount specified in the
scttlement agreement is not received by the Director
within thirty (30) days after the date of signing, the
Director may enforce the agreement of rescind it and
affirm. raise. lower or vacate the penally within
thirty (30) days from the date of the rescission.

20.6.g. Rules of Evidence. At formal
review proceedings pursuant 10 section 17 of the
Acl. no evidence as to any statement made or
cvidence produced by one party at a con ference shall
be introduced as evidence by another party. or may
be used to impeach a wilness.

70.6.h. Fact of Violalion. The fact of
violation may not be contested in @ civil penalty
review proceeding. iff it has already been decided in
a lormal review procecding under paragraph 1
subscction (d) of section 17 ol the Act.

20.6.i. Escrow. If a person requests
judicial review of a proposed assessment, the
proposed penalty assessment shall continue to be
held in eserow until completion of the judicial
review.

20.6j. Penally Adjustment. When an
administrative or judicial review of a civil penalty
order results in an order increasing the penalty, the
person to whom the notice or order was issued shall
pay the amount of the increase within fifteen (15)
davs afler the order is mailed to each persorn.

20.6.k Mitigation. Unless causcd by lack
of diligence. inability 1o comply may be considered
in miligation of the amount of civil penalty.

20.7. Asscssmeni Rates.

20.7.a. History of Violations. History of
previous violations is an accounting of all Notices of
Violation and Cessation Orders thal were writien on
the subject operation in the previous twelve (12}
months. Notices of Violation and Cessation Orders
which were withdrawn or vacated shall not be
included in the accounting. The doliar amount o be
asscssed shall be determined by muwltiplying the




number of violations by a factor of onc hundred
(100).

20.7.b. Seriousncss of the violation.

1-2 Violation is of an administrative naturc
resulting in no harm or danger to the environment or
public: or the standard is violated to such a minor
degrec that environmental harm or public danger
will not result.

3-4 Violation resulls in potential or actual harm
or danger remaining in the permit arca: or in the
case where the impact extends beyond the permit
area: can be demonstrated that potential danger or
harm or will not resull.

5.6 Violation extends beyond the permit arca
and results in 2 minor degree of potential or actuat
harm or impact on the public.

7.8 Violation can reasonably be expected 1o
result in significant imminent environmental harm
or create an imminent danger to the health and
safety of the public. A violation which initially has
a seriousness rating of 7 or higher is onc which must
be an imminent harm cessation order. as sct lorth in
subdivision 20.3.a of this rulc.

9-10  Violation extends beyond the permit

arca and results in a significant degree of

environmental harm or danger to the public.

Rating 0|1 2 3 4 3
Dollar - | 160 | 200 | 400 GL 1200
Amount

[ Rating 6 7 8 9 10
Dollar 1200 | LoD 20 700 | 3300
Amaount
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{-2 This violation was a rcsult of an oversight
on the part of the operator and may have been
avoided if more conscientious elfort and/or
rcasonable care were given.

3-4 This violation was obvious and/or no actton
swas taken by the operator to prevent the problem.

5.6 The operator failed to adequately respond
to previous written instructions of the inspector {0
prevent this event.

7-8 The operator had becen officially notified, n
writing. of this problem and did not make any effort
at corrceting the problem.

I Rating 0 ] 2 3 4
Dollar 0 100 225 350 475
Amount
Rating 3 ¢ 7 \ g
Dollar 600 725 875 1000
Amount J

20.7.d. Operator's Good Faith

Good faith percentage shall not include a
history of violations in the amount. Good faith
percentage shall be rounded to the nearest dollar
amount.

0 Opcrator failed to take appropriate
remedial action.  Violation has been
modified to a cessation order.

1-2 Operator took prompt. but insufficient
remedial action to fully abate the violation
within the required abatement period.
Abatement period was extended for just

20.7.c. Operator Negligence.

0 This violation is considered bevond the
control of the operator or his employees and no
negligence can be attributed to this violation.

causc. Remedial aclion was completed
prior to the end of the extended abatement
period.

3-4 Qperator took prompt remedial action and
worked diligently to abate the violation.
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Conditions beyond the operator's control
prevented full abatement and required that
the abatement period be extended for just
cause. Abatement of the violation was
accomplished before the ond of the
extended abatement period.

5-6 Operator  initiated remedial  action
immediately- and expended all reasonable
efforts to abate the violation. Violation
was abated before the end of the original
abatement period.

7-8 Operator was already taking remedial
action at the time the violation was noled.
and expended cxemplary effort in abating
the violation before the end of the origmal
abatement period.

L)
-

Rating | 0 | | 2 ‘

v L 0% | 5% | 10% | 20% | 20%

Rating 5 » 6

Yo 25% \ 30% ‘35%

(¢) Determination ol Penalty Amounl

Seriousness of Violations

Operator Negligenee  + b

Subtotal %
Less Good Faith % - %
Sub Total $

Historv of Violations ~ + ¥

Total

&5

20.8. When an Individual Civil Penalty May be
Assessed:

20.8.a. Except as provided in subdivision

20.8.b of this subsection. the Director may assess an
individua! civil penalty against any corporate
director. officer or agent of a corporate permittee
who knowingly and willfully authorized, ordered, or
carried out a violation. failure or refusal.

20.8.h. The Dircetor shall not assess an
individual civil penalty in situations resulting from
a permit violation by a corporate permittec until a
cessation order has been issued by the Director to
the corporate permitice for the violation and the
cossation order has remained unabated for thirty
(30) days.

20.9. Amount of Individual Civit Penalty.

20.9.4. In determining the amount of an
individual civil penality assessed under subsection
20.8 of this rule. the Dircctor shall consider the
criteria specified in subscction (¢) of scction 17 of
the Act,

209.b. The penalty shall not exceed
$5.000 for cach violation. Each day of a continuing
violation may be deemed a separale violation and
the Dircelor may assess a separate individual civil
penalty for cach day the viotation. failure or refusal
continues, from the date of serviee of the underlying
notice of violation. cessation order or other order
incorporaicd in a [final decision issued by the
Direetor until abatement or compliance is achieved.

20.10. Procedure for Assessment for Irdividual
Civil Penalty.

20.10.a. The Director shall serve on each
individual to be asscssed an individual civil penalty
a notice of proposed individual civil penalty
assessment. including a narrative explanation of the
reasons for the penalty. the amount to be assessed,

~ and a copy of an underlying notice of violation and

cessalion order.

20.10.6. The notice of proposed individual
civil penalty assessment shall become a final order
of the Dircector thirty (30) days alter service upon
the individual unfcss:
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20.10.b.1. The individual (iles within
thirty (30) days of service of the notice of proposed
individual civil penalty assessment a petition for
review with the Surface Minc Board: or

20.10.b.2. The Dircclor and the
individual or responsible corporate permittee agree
within thirty (30) days of service of the notice ol
. proposed individual civil penalty assessment to a
schedule or plan for the abatement or correction of
the violation. failure, or refusal.

20.10.c. For purposcs of this subsection.
service is sufficient if it would satisfv state
requircments for scrvice of a summons and
complaint.

20.11. Payment of Penalty.

20.11.a. Ifa notice of proposed individual
civil penalty assessment becomes a final order in the
absence of a petition for review or abatement
agreement. the penalty shall be due upon 1ssuance of
the final order.

20.11.b. Ifan individual named in a notice
of proposcd individual civil penalty asscssment fites
a pelition for revicw in accordance with paragraph
20.10.b.1 of this section. the penalty shall be due
upon issuance of a f(inal administrative order
affirming, increasing, or decreasing the proposcd
penalty.

20.11.c. Where the Dircctor and ihe
corporate permittee or individual have agreed in
writing on a plan for the abatement of or compliance
with the unabated order. an individual named in a
notice of proposed individual civil penally
asscssment may postponc payment until receiving
either a final order from the Dircctor stating that the
penalty is due on the date of such final order. or
wrilten notice that abatement or compliance is
satisfactory and the penalty has been withdrawn.

20.12. Fees and Costs of Administrative
Procecdings.

20.12.a. Request for Fees. Any person

may on request be awvarded by the appropriate board
or court a sum cqual to costs and expenscs including
allomeys' fees and expert wimess fees as determined
to have been rcasonably incurred.  Such request
must be filed within forty-five (45} days of date of
entry of judgment.

The request shall include an affidavit setting
forth costs and expenses and an itemized statement
of atlomneys' fees. The request shall be served upon
all parties who shall have thirty (30) days to answer
the request. Cost and expenscs including attorneys'
fecs may be awarded tor

20.12.a.1. Anv participating party
against the violator upon a finding that there is a
violation of the Act. the regulations or the permit
has occurred. and there is a determination that the
party made a significant contribution Lo the full and
fair determination of the issucs:

20.12.a.2. To any participating party
other than the violator or his representative from the
Division of Environmental Protection upon a
determination that the party made a significant
contribution to a full and fair determination of the
issucs:

20.12.2.3. To a violator from the
Division of Environmental Protection when the
violator demonstrates that the Division of
Environmental Protection issucs cessation order, a
show cause order or notice of violation in bad faith
and for the purpose of harassing or cmbarrassing the
violator. provided that no award shatl be made under
this subsection il the Division of Environmental
Protcetion prevails upon the issuc of a violation:

20.12.a4. To a violator [rom any
participating party other than the Division of
Environmental Protection where such participating

|
parties initiated or participated in the magistrate
procceding in bad faith and for the purpose of
harassing or embarrassing the vielator: and
= =

20.12.a.5. To the Division of
Environmental Protection from any participating
party where the Division of Environmental
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Protection demonstrates that any such party
participating in such procceding in bad faith and for
the purpose of harassing or cmbarrassing the
Division of Environmental Protection. An award
may also include attorncys' fecs and expert witness
fees expended in obtaining an award of costs.
expenses and attorneys' fees. Decisions on such
awards may be appealed as other cases under the
Act.

§38-2-21. Surface Mine Board.
21.1. Open Meetings.

21 La. General, All mectings of the
Surface Mine Board. pursuant to the provisions of
the Act shall be open to the public.

21.1.b. Public Notice. The time. and place
of all regularly scheduled meetings and the time.
place and purpose of all spocial meetings shall be
made available to the public and the news media by
publishing a notice containing at least the above
information in a newspaper of general circulation in
the county where the site or environmenial coneern
exists, or if the matter under consideration is of
general interest to the people of the State in a
newspaper of general circulation in the State.

21.1.c. Emergency Mectings. In the evenl
of any cmicrgency requiring immediate ollicial
action such efforts to notify the public shall be taken
as circumstances allow.

21.2. Appeals to the Surface Minc Board.

21.2.a. Sitc Visits. The board may visit the
site of the activity or proposed activity which is the
subjcet of the hearing and take such additional
evidence as it decms necessary provided that all
partics and interveners be given notice of the visit
and are given an opporiunity (o accompany the

Board.

212.b. Final Orders. On all appeals to the
Board, the Board shall issuc a final decision thirty
(30) days after the hearing or within thirty (30) days
afier the testimony presented at the hearing has been

164

transeribed and checked (or accuracy.

21.2.c. Burden of Proof. The burden of
prool shall be on the party sceking to reverse the
deeision of the Director.

21.3. Ex parte Communication.

21.3.2. .Prohibilion. Ex partc contacts
between representatives of the parties appearing
bafore the Board and members or representatives of
the Board shall be prohibited.

§38-2-22. Coal Refuse.

22.1. Applicability - Any surlace coal mining
operation  which mnvolves the construction,
operation. enlargement. modification. removal
qnd/or abandonment of a coal refuse site shall be
subject to the special provisions ol this section in
addition 1o other  applicable  permitting
requirements, performance standards, and
snforcement provisions of this rule. the Act, and
other State and Federal laws and regulations.

_____ Certification - For purposes of
permitting. the applicant shall submil a separate set
of maps. plans. design data. and specilicalions for
the refuse disposal [acility. in addition to those
contained in the permit application.

The disposal facility shall be designed using
current. prudent engineering practices. A qualified
registered professional engineer. experienced in the
design of similar carth and refuse structures, shall
certify the design of the disposal facility. The
disposal facility shall be designed to attain a
minimum long-tcrm static safcty factor of 1.5and a
seismic factor of safety of 1.2, The stability of all
foundations and abutments must be maintained
during all phascs of conslruction.

923, Permit Requirements - General - In
addition to the other permitting requircments of the
Act. this rule and the requircments of 30 CFR
77.214 and 30 CFR 77.215. each permit application
which involves a coal refuse site shall contain the
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following materials:

22.3.2. Narrative. A gencral narrative and
discussion of the project to include at a minimum a
discussion of existing site conditions. the design life
of the facility, quantity and type of coal reluse Lo be
placed on the site. subsidence potential method of
operation to include clearing and grubbing. topsoil
stockpiling, construction of surface and subsurlace
drainage facilities, phases of construction. method
and location of coal rcfuse placement or removal.
coal refuse placement during inclement weather.
routine inspection and maintenance, procedurc to be
followed in the event the site is abandoncd prior (o
the planned design life. and a scquence for
construction of drainage  facilitics. eritical
construction phases. reclamation  and linal
abandonment procedures.  In addition. include 2
description of the dutics. responsibititics and lines
of communication of those persons responsible [or
the design and construction of the coul reluse
disposal sitc. All data. graphs. curves. cle.. which
provide the basis for hyvdrologic and hydraulic
design of coal relusc embankments and
impoundments shall accompany other design data.
plans. and specifications. submitted as part of the
permit apphication.

22.3.b. Plan View. A plan view ol'the site
showing detailed contours. limits of the coal refluse
disposal site. all drainage facilitics. location of
springs, seeps, mine drainage and/or openings.
location of the subdrain system, project stalioning.
location of cross sections, location of borings. lest
pits and instrumentation and other periinent data
required for project control.

22.3.c. Cross Scctions. Cross sections of
the coal refuse disposal sitc transverscly and
longitudinally showing original ground. finished
elevations, {inal configuration of rcfuse malerial,
subdrains, diversion details. spillways. and other
pertinent featurcs of the site. Cross section shall be
of sufficicnt accuracy and detail so as to provide a
basis for stability computations at critical locations.

22 3.d. Sediment Control Plan. A scdiment
control plan designed in aceordance with subscetion

5.4 of this rule.

22.3.c. Diversions. Each application shall
contain plans and specifications for a diversion
channel above the coal refuse site to direct surface
watcr runofT from the contributing watcrshed around
the facility. Such diversion channel shall be
designed in accordance with subscction 3.3 of this
rule. except as [ollows:

72.3.¢.1. Design storm. All diversion
ditches and stream channel diversions shall be
designed to carry the peak runoff from a one-
hundred (100) year frequency. twenty-four (24) hour
duration rainfall.

223l

3¢.2. A frecboard cqual to or
grcater than [+.025vd"? shall be added to the design
Mow depth 1o obtain the total depth of the diversion
ditch.

22 3.¢.3. Each diversion ditch must be
designed to carry the peak flow with freeboard from
the contributing watershed area.

22.3.0.4. Diversions shall be designed,
constructed. and maintained in a manner which
prevents additional contributions of suspended
solids to stream flow and lo runoff outside the
permit area to the fullest extent possible.

22.3.¢.5. Excess excavated material
not required for construction or maintenance of the
diversion ditch must be properly disposed of in the
permit area.

22.3.¢c.6. Topsoil removed from the

A channel excavation shall cither be redistributed on

anolher part of the permit arca or stockpiled for a
later usc.

22.3.¢.7. Al diversion systems shalt
gxit safely beyond the toc of the cmbankment in a
natural drainway capable of cairving the design flow
without excessive crosion.

22.3.¢.8. All stream channel diversions
st be designed to carry the design flow around the
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disturbed area. The diversions must outlet into the
original channc! or a natural channct ol equal cross
section.

22.3.e.9. Diversions in refuse musl be
lined with soil or a suilable substitute unless other
erosion protection is provided.

22310 Permancnt  diversion
systems designed to convey waicer under a coal
refuse embankment by means of a pipe or conduit
are unacceptable, However. diversion by means of
a pipe or conduit may be permitied during active
operation, provided that (1) heightl or storage limits
for impoundments are not excoeded. (2) the pipe or
conduit is used in conjunction with surface dilches
to mect applicable design storm requirements, and
(3) the design of the pipc or conduit accounts for
durability and design life, load limits. joint scahing.
trash rack protcction, and maintenance requirements
throughout the operational life ol the structure.

22.3f Design and Specilications for
Hydraulic Structures. Such structures shall be
designed to safely control excessive crosion by
using energy dissipaters and/or channel proleclion.
as necessarv, bascd upon design flow velocily.
Scepage control devices shall be used to prevent
undcreutting of nonflexible linings. The potential
for landslides or slope [aiturcs shall be considered in
the location of all hydraulic structurcs. Channcls
shall not be located on or near an existing landstide.
No surface runoff or shurry may be diverted mto
underground mines unless approved by the Direclor
in accordance with subdivision [4.5.¢ ol this rule.

22.3.g. Computations. The application
shall include all design data and caleulation results.
1€ a computer analysis is used. only the input data
and results used specifically in the design need be
submitted. If graphical flood routing techniques are
used, all charts and graphs shall be included.
Adequate cross sections and profiles shall be given
for all hvdraulic structures.

223N, All coal refuse impoundments must
be analyzed and/or designed in accordance with this
subscction. Non-impounding  coal  refuse

cmbankments must be designed in accordance with
(his subsaction unicss any proposed meodifications to
the design standards of this subscction arc justifted
through appropriate  slability analysis.  The
following structural analysis and/or design data of
coal rofuse embankments and impoundments shall
be presented in graphical or tabular form:

22.3.h.1. A sufficient subsurface
investigation shall be performed by a registered
professional engincer or engineering geologist. The
number. location. and depth of borings. test pits,
and/or trenches shall be reasonable for the size,
purpose. soils present. and foundation typée of the
structure. The investigation shall consider depth of
soil to badrock. ficld classification of soils. character
of bedrock. in silu testing. soil sampling,
determination of groundswater flow and jocation of
sceps and springs. and a soil profile for critical
locations in the structurc. hvdraulic structures and
olher pertinent locations which may afTect the safety
of the structure. The mumber. depth. and location of
borcholes shall be based on the quantity of material
to be impounded and subsurface conditions. A
geologic study  shall also be conducted for
impounding structures to evaluale landslides into the
impoundment. bedrock discontinuitics such as soft
scams. joints. joint systems, bedding planes, and
(ault 7ones which may adverscly affect the
structure's performance. Past and future nining to
include height of scam. depth and cover rock of the
scam. and previous subsidence problems shall be
cousidered where subsidence may afiect the safety
ol the structure.

22.3.1.2. Laboratory tests shall be
conducted on all foundation and cmbankment
materials to include soil classification through
hydrometer analysis. density. water content,
compaction tests. shear strength. consolidation, and
permeability unless the scopc. characteristics, or
design coneept of the sitc make one or more of these
requircments unneeessary.

22.3.i Safcty Factors. A description
including plans. design data. specifications, and
computations of how safety conditions will be
achicved. The disposal facility shall be designed,
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constructed, and maintained to attain a minimun
long-term safety factor of 1.5: provided further that
2 coal rofuse sitc which has the capability to
impound water shall also altain a seismic safcly
factor of at least 1.2.

22.3j. Liquefaction. Describe the potential
for liquefaction and provide salceuards against the
development of this condition.

32 3.k, Instrumentation. A deseription of
installation of instrumentation such as piezomelcrs.
settlement markers. slope indicalors. and similar
monitoring devices shall be included in the pian to
monitor present hazardous conditions. construction
conditions. and to verily design assumptions. A
plan for monitoring these devices shall also be
provided.

2231 Stabilitv Analysis. Al stability
analvses shall be done using standard enginecring
techniques. The submittal shall include cross
scctions at critical locations in the facifity showing
the materials profile. location of critical polential
failure surfaces and their lactors of safety. estimated
or measured phreatic surfaces for construclion
and/or long term scepage conditions. and a tabulated
listing of strength parameters used. [[a computer
analysis is used. only the input data and results used
specifically in the design shall be submitied.

22 3.m. Underdrains. I the disposal arca
contains springs, natural or manmade water courses.
or wet weather sceps, the application shall include
diversions and underdrains as necessary to control
erosion, prevent water infiltration into Lhe disposal
facility and ensure stability. Diversions and
underdrains shall be designed as follows:

22.3.m.1. Runofl from the arcas above
the refuse pile and runoff rom the surface of the
refuse pile shall be diverted into stabilized diversion
channels designed in accordance with subdivisian
97 3.e of this subsection and subscction 5.3 of this
rule to safely pass the runoff {rom a one hundred
(100) year, twenty-four (24) hour precipitation
event. Runoff diverted from undisturbed arcas need
not be commingled with runo(T from the surfacc of
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the refuse pile. Uncontrolled surface drainage may
not be diverted over the outslope of the refuse piles.

99 3.m.2. Underdrains shall consist of
durable rock or pipe. and be designed and
constructed using current, prudent engineering
practices. The underdrain svstem shall be designed
io carry the anticipated scepage of water due to
rainfall and from sceps and springs in the
foundation ol the disposal area away from the site,
and shall be protecled from  piping and
contamination by an adequate (ilter. Rock
underdrains shall be constructed of durable,
nonacid. nontoxic-forming rock (c.g.. natural sand
and gravel, sandstone. limestone, or other durable
rock) that does not slake in water or degrade to soil
material. and which is frec of coal, clay or other
nondurable material. Perforated pipe underdrains
shall be corrosion resistant and  shall have
characteristics consistent with the long-term life of
the fill,

22.3.n. Sitc Preparation. Procedures for
clearing and grubbing.

29.3.0. Excess Material. Procedures for
disposal of excess malterial resulting from clearing,
erubbing. and other sitc preparation activities.

223.p. Compaction Requirements.
Procedures lor spreading and compaction of refuse
material during placement. The materiat shall be
compacted in lavers not axceeding two (2) feet in
thickness and shall not have any slope exceeding
two horizontal to onc veriical. except that the
Dircetor may approve construction of a refuse pile
in compacted layers exceeding two (2) feet in
thickness . where engincering data substantiates that
both a minimum static safety factor of 1.3 and a
minimum scismic safely factor of 1.2 will be
attained: provided. that the operator shall submit
plans for the Director's approval. and shall also
provide documentation showing prior approval by
MSHA pursuant to Federal regulations at 30 CFR
77.215(h) for the alternate construction, without
which documentation the plans will not be
approved.
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22.3.q Scaling Abandoned Opcnings.
Plans in accordance with 30 CFR 75.1711 for
sealing abandoned openings and covering the scal
with four feet of an impermeable non-toxic material.
Such plans shall consider prevention ol water
buildup behind the seals. toxicily of the refuse and
mine strata. gradicnt of the opening. hyvdrologic
balance and passage ol any acid water (0 a treatment
facility. If a mine seal is in the impoundment arca of
an impounding coal refuse disposal site. the scal
shall be designed to safely withstand full hvdrostatic
head with a factor of safety of at least 1.5 against
blowout. Higher factors of safely may be required
where dictated by the consequences of failure.
Caleulations and cross scctions used in the analyscs
shall be submitted.

22.3.r. Extinguishment of Burning Arcas.
Plans approved by MSHA for the extinguishment of
burning arcas which contain. at a minimum. method
of extinguishment. safety mcasurcs far cquipment
operators and persons working or living in the
vicinity of the site. and a provision that only those
persons authorized by the operator. shall be
involved in the extinguishing operation.

22.3.s. Underground Disposal. Plans for
underground refuse disposal shall be submitted Lo
and approved by the Director and the Mine Safety
and Health Administration. All plans must include:

22.3.5.1. Method of disposal including
a description of the source of the transport medium:

22.3.s2.  Maps ol mincs where coal
refuse materials arc to be disposed willl a
description ol the percent of mine void 1o be [iHed:

22.3.5.3. Description ol location of
active workings including plans. specifications. and
methods of constructing underground retaining
walls:

99 3.5.4. Potential arcas of breakout in
active minc workings and on the surface of the
ground:

22 3.5.5. Effects of subsidence on the
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plan:

27 3.5.6. The effects on the hydrologic
regime including the location and description of
permanent monitoring wells or monitoring stations,

72 3.5.7. Gradient of the mine from the
back{ill area:

22.3.5.8. Description of the stratum
underlying the mined coal:

22.35.9. Source and quality of the
reluse:

22 3.5.10. The method of treatment of
waler il released to sucface slrecams:

223511 A contingency plan
formulated o alleviate or correct any hazardous
conditions which may result from a blowoul: and

23.3.5.12. A description of the surface
arca to be supporied by the refuse backfill, the
anticipated surface cffeels following backfilling, and
the method for dewatering the backhill,

2234 Abandonment Plan. An abandonment
plan which addresses the following requirements
and include a schedule lor their implementation:

22.3.t.1. No refuse embankment or
impoundment may be abandoned until approved by
the Director.

2 3.t.2. The final top clevation of the
reluse cntbankment must be higher than. and sloped
ito. the diversion ditch. Maximum stope of the top
ol the cntbankment to the diversion ditch shall be
[ive (3) pereent unless otherwise approved by the
Dircctor.

22.3.t.3. All pipes under refuse areas
iefl as non-impounding fills shall be sealed with
conerete al the upstream end prior to abandonment.

22.3..4. At abandonment all fine
refuse in the impoundment pool shall be covered




with a minimum three foot layer of coarse refusc or
other fill material prior 10 topsoiling unless
otherwise approved by the Direetor.

223.t.5. At abandonment ail coal
refuse shall be covered with a minimum ol four {4)
feet of the best available non-toxic and non-
combustible material 1 a manncr that docs not
impede flow from sub-drainage systems. The
Dircector may altow less than four (&) feet of cover
material where it can be demonstrated on the basis
of physical and chemical analvses of the growth
medium that the vegetation requirements of scction
9 of this rule will be met.

22.3.t.6. A certificate of approval for
completion of construction shall be issucd upon
completion of the above requirements.

224,  Permil Requirements - Impounding
Structures. In addition to the requirements of the
Act and this rule coal refusc disposal sites which
have the capability of impoundiny water shail he
subject lo the special requircments ol this
subsection and may be subject 1o other State and
Federal laws and rules and regulations. depending
on their embankment size and holding capacity.

22.4.2. Dam Control Act. A coal reluse
site which is constructed in such a manncr that it
(1} Rises twenty-[ive (23) fcet or more abave the
natural bed of a stroam or Watcrcourse as measurcd
from the downstream toc of the embankment and
which does or can impound fifteen (15) acre-feet ar
morc of water, or; (2) Rises six (G) feet or more
above the natural bed of a strecam or walercourse as
measured [(rom the downstream Loc of the
embankment and which docs or can impound fifty
(50) acrc-fect or more of water is by delinition 2
dam and is thereby subject to the provisions ol the
West Virginia Dam Control Act st forth in W.Va.
Code §22-14 et seq.

22.4b. Minc Safcty and  Health
Administration (MSHA) Impoundmeits. A col
refuse site which is constructed in such a manner
that it can impound waler. sediment. of slurty Lo an
elevation of: (1) Five (3} fect or more above the
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upstream toc ol the structure and can have a storage
volume of twenty (20) acres/ fect or more. or; (2}
Twenty (20) feet or more above the upstrearn toe of
the structure. or: (3) Presents a hazard to coal
miners as deternined by the District Manager of the
Federal Mine Safety and Health Administration,
shall be subject to the requirements of 30 CFR
77.215 and 77.216 of the Federal Mine Safety and
Health Administration Regulations.

22 4.¢c. Small Impoundments. Coal refuse
sites which result in impoundments which are not
subject to the Dam Control Act or the Federal Mine
Health and Safety Act shall be designed,
constructed. and maintained subject to the
requirements of this subscction and subscctions 3.4
and 22.5 1.6. of this rule.

92 4d. Hazard Potential. The hazard
potential of coal refuse sites which have the
capability of impounding water shall be determined
by the appiicant based on the potential loss of life
that would resull duc to a failure and the
classilication determined on the Dbasis of the
following criteria:

22.44d.1. Class A. [mpoundments
located in rural or agricultural arcas where failure
may damage farm buildings. agricultural land, or
secondary highways. Failure ol the structure would
causc only loss of the structure and loss of property
use such as related roads. but with little additional
damage Lo adjacent property. Anv impoundment
axceeding twenty-Tive (25) feet in height measured
at the downstream toc or two-lundred (200) acre-
feel storage volume or having a watershed
excecding five hundred (300) acres shall not be a
Class A structure.

272442 Class B. Impoundments
localed in predominantly rural agricultural arcas
where failure may damage isolated homes. primary
higlnways or minor railroads or cause intcrruption of
relatively imporiant public utilitics. Failure of the
struclure may cause great damage lo property and
project operations.

22.4.4.3.

Class C.  Impoundments




33CSR2

located where failure may causc loss of lifc. scrious
damage to homes, industrial and comumcrcial
buildings, important public utilitics. primary
highways, or main railroads. This classification
must be used if failure would cause possible loss ol
human life.

22.4.c. Emergeney Planning. Fora Class
C structure or if a-dangcrous condilion exists.
notification and action procedures shall  be
formulated by the operator or owner. for public
protection and remedial action in the event of an
emergency. All emergency procedures mwust be
submitted and become part of the approved plan. If
adequate emecrgency  procedures  cannot. for
whatever reason. be formulated by the owner or
operator.. then he must so notifv the Director in
writing. The Director may Lthen notify the Office of
Emergency Scrvices and request thal cmergeney
procedures be developed for the coal refuse site.

22.4.f Design Storm Specilications. Al
refuse impoundments and dams shall be designed to
mect the following design storm criteria based upon
hazard classification.

22 411, Class A impoundments shall
be designed for a minimum of Py, + (. 12(PMP-P
wan} inchics of rainfall in six {&) hours.

22.4.£2. Class B impoundments shall
be designed for a minimum of P |+ 0.40(PMP-P
1on) inches of rainfall in six {6) hours.

22.4.£3. Class C impoundments shall
be designed for a probable maxinmum precipitation
(PMP) of a six (6} hour or greater evenl plus three
feet of freeboard.

22.4.¢. Primary and Emergency Spillway
Design. All impoundments mecting the sive or other
criteria of 30 CFR 77.216(a) must be designed and
constructed to safely pass the probable maximum
precipitation of a twenty-four (24) hour stormt cvent,
All impoundments of a lesser size must be capable
of passing through a spillway or outlel works or a
combination thercof. that portion of the design
storm that caunot be safely stored in the

impoundment and to draw down the stored portion
of the design storm within the specified terms in
accordance with the following: ‘

22.4.5.1. Class A impoundments must
be designed with an open channel spillway unless
otherwise approved by the Pirector. Ninety (90)
percent of the stored portion of the design storm
must be discharged or removed within ten (10) days
afler the storm event.

22.4.9.2. Class B impoundments shall
be designed with either an open channel spillway
only.. or swith an cmergency spillway and a principal
spillway together. Nincly (90) pereent of the stored
portion of the design storm shall be discharged or
removed within ten days after the storm event.

22493, Class C dams may be
designed in one of three ways:

22.4.93.A.  An impoundment
designed without discharge structures shall be
capable of storing a minimum ol two (2) six (6)
hour duration probable maximum storms. Water
shall be removed from the impoundment to its
lowest practical level within ten (10) davs after the
storm cvent by pumping or by other means if storm
waler reduces the storage capacity Lo one probable
maximum storm or less.

22.43B.  An impoundment
designed with a decant or principal spilbway only
shall be capable of storing at least one (1) six (6)
hour duration probable maximum stonn. Ninety
(90) percent of the stored portion of the storm shall
be discharged or removed within ten (10} davs after
the storm event,

224.¢3.C.  An impoundment
designed with cither an open channcl spillway only,
or with am ecmergency spillway and principal
spillway together shall be capable of discharging
that portion of the six (6) hour duration probable
maximum storm that cannot be safcly stored in the
impoundment. Nincty (90) percent of the stored
portion of the storm shall be discharged or removed
within ten (10) days after the storm event.




22.4g4. A single open channel
spillway may be used only if it ts:

22.4.04.A. Of non-crodable
construction and designed to carry sustaincd flows:
or

22.4.¢4.B. Earth or grass-lined
and designed to carry short term. infrequent flows at
non-erosive velocitics where sustained flows are not
expected.

22.4.h. Open Channel Spillways. All open
channel spillways must comply with the design
standards of this section and the [ollowing
additional standards:

22.4h.1. Any open channel spillway
designed for less than onc hundred (100) pereent
probable maximum precipitation shall be providad
with {tecboard above the maximum waler surface as
determined by the equation 1+.025vd"™,

22.41.2. All open channel spitlways
shall be constructed of non-crodable malerial where
sustained flows are expected. or may be of carth or
grass lined construction where short term infrequent
{lows at noncrosive velocities. arc expected.

22.4h3. Excess excavaled material
not needed to construct and maintain the spillway
channel must be properly disposed ol in the permit
area,

22.4h4,  Topsoil removed (rom
channel excavation shall cithier be redistributed on
another part of the permit arca or slockpited lor
future use.

22.4.. Pipe Spillways. All pipe spillways
must comply with the requirements of this seclion
and the lollowing additional requirements:

22.4.1.1. The pipe spillway inlet must
be protected by a designed trash rack.

22.4.1.2. All riser-type spiliways muist
be designed to prevent vortexing.
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274413 A skimming device is
required where floating pollutants gxist or are
anticipated.

2 414, An adequate foundation and
bedding shall be designed [or ail pipes and risers.

27,415 Al pipe spillways shall be
designed -to provide seepage control along the
conduit.

22.4.1.6. The pipe spillway shall be of
sulficient strength to withstand the maximum lpad
of the fill abovc it.

22.4.1.7. All pipc spillways shall be
constructed  of suitable material  to  resist
deterioration for the design life of the facility.

272418, The outlet of all pipes. where
blockage by animals can occur. must be protected
by an animal guard.

223

Performance Standards. The following
performance standards shall be met for all coal
refusc disposal sites.

22.5.a. Controlled Placement. All coal
refuse sites shalt be placed in new or existing
disposal arcas within a permit arca designated for
this purpose. Coal mine refusc shall be placed in a
controlled manner to:

22 5.2.1. Minimize adverse effects of
leachate and surface-water runofl on surface and
ground water quality and quantitys

22.5.2.2. Ensurc mass stability and
prevent mass movement during and after all phases
of construction and be constructed and maintained
in such a manner so as to attain a minimum long-
term salety factor of 1.5 provided that structures
which have the capacity to impound water shall also
altain a seismic salety factor of 1.2:

22.5.2.3. Ensurc that the (inal disposal
facility is suitable for reclamation and revegetation
compatible with the natural surroundings and the
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approved postmining fand use!

22.5.a.4. Not create a public havard:
and

72.5 a.5. Prevent combustion.

29 5b. Extrancous Refuse. Coal mine
refuse material {from activities located oulside a
permit arca may be disposed of in the pennit area
only if approved by the Director. Approval shall be
based upon a showing that such disposal will be in
accordance with the standards of this sccliot.

22.5.c. Slope Protection. Slope protection
shall be provided to minimize surfacc crosion al the
site. Al disturbed areas. including diversion
channcls that are not riprapped or othenwisc
protected, shall be revegetated upon completion of
construction.

22.5.d. Site Development. Clearing and
grubbing shall be performed in the disposal arca
prior to placement of refuse material. Topsoil shall
be removed. sceregated. and stored or redistributed
in accordance with subsection 14.3 of this rule. [f
approved by the Director. organic material may be
used as mulch. or may be included in the Lopsoil to
control erosion, promote growth of vegetation. or
increase the moisture retention ol the soil.

22 5.¢. Final Configuration. The [inal
configuration of the refuse pile shall be suitable for
the approved postmining land usc. Terraces may be
constructed on the outslope of the refuse pile if
required for stability. control or Crosion.
conservation of soil moisturc, or facilitation of the
approved postmining land usc. The grade of the
outslopc between terrace benches shall not be
steeper than 2h:1v (50 percent).

22.5.f Impoundment Within Fill Arcas.
No permanent impoundments shall be allowed on
the completed refusc pile. Small depressions may
be allowed if they are needed o retain maoisture.
minimize erosion. creale and cnhance wildhile
habitat, or assist revegetation. and if they are nol
incompatible with stability of the refusc pile.

22.3.g.  Topsoiling. Following final
grading of the refuse pile, the coal mine refuse shall
be covered with a minimum of four (4} feet of the
best available. nontoxic and noncombustible
material. in a manner that docs not impede drainage
from the underdrains. The Director may allow Iess
than four {4) feet of cover material based on
physical and chemical analyses which show that the
revegetation requircments of scction 9 of this rule
will be met. '

22,5 Notification of Hazardous
Conditions. If any examination or inspection
discloses that a potential hazard exists, the Director
shall be informed promptly ol the finding and of the
emergency  procedures formulated for public
prolection and remedial action. [l adequate
procedures cannot be formulated or implemented,
ihe Dircctor shall be notified immediately. The
Dircetor shall then notily the appropriate agencies
that other cmergency proccdures are required to
proteci the public.

22.5.1. Disposal in Underground Workings.
Coal mine refusc may be disposed of in
underground mine workings in accordance with the
provisions of subdivision 22.3.s ol this section.

22.5.,j. Construction Specilications. New
and existing impounding structurcs constructed of
coal mine refuse or intended to impound coal mine
refuse shall meet the following requirements:

22.5.1. Coal mine refuse shall not be
used for construction of an embankment which
impounds water unless it has been demonstrated £o
the Director that the stability of such a structure
canforms to the requirements of this section and the
use ol coal mine refuse will not have a detrimental
offcct on downstrcam water quality or the
environment duc to acid secpage through the
impounding structurc. The stability of the structure
and the potential impact of acid minc seepage
through the impounding structure shall be discussed
in detail in the design plan.

22.5j.2. [ an impounding structure
constructed of coal mine refuse or intended to
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impound coal mine refusc mects the criteria of
subdivision 22.4.c¢ of this subscction. the
combination of principal and emergency spitlways
shall be designed and constructed in accordance
with subdivisions 22.4.2 and 224k of this
subsection.

22.5j.3. Spillways and outlet works
shall be designed to provide adequate prolcetion
against erosion and corrosion. Infets shall be
protected against blockage.

22.5.j.4. RunofT from arcas above the
disposal facility or runofl from surface of the
facility that may causc instability or erosion ol the
impounding structurc  shall be diverted mio
stabilized diversion channcls designed to safely pass
the runofT from a onc hundred (106) year. twenly-
four (24) hour precipitation event.

22.5j.5. Impounding  structures
constructed of or impounding coal ming refuse shall
be designed so that at least ninety (90) pereent ol
the water stored during the design precipitation
event can be removed within a ten (10) day period.

22.5.j.6. No coal refuse impoundments
shall remain as permanent impoundments. Unpon
completion of reclamation. such structures shall not
be capable of storing or impounding water.

22.5j.7. Slope protection shall be
provided to protect against erosion and sudden
drawdown. Embankment faces shall be vegetated or
otherwise stabilized in accordance with approved
procedures.

22.5%. Drainage and Sediment Control
Drainage control measures shall meet  he
requirements of section 5 of this rulc. After grade
relcase. discharges from the permit area shall nol
lower the water quality of receiving streams.

2251, Removal of Abandoncd Coal
Refuse Piles. Where coal refuse is to be removed
from an abandoned coal refusc disposal area under
a speetat—permit reclamation contract issued
pursuant to subsection (d) section 28 of the Act and

subscetion 3.14 of this rule. the lollowing standards
shall be met:

22 51.1. Removal of refuse shall be
complete when possible and shall be accomplished
in successive horizontal lifts with a maximum
clevation difference between working benches of
twelve (12) feet or may be removed down a slope

_ from the top to the toe provided that the slope is no

steeper than 2H:1V. No refuse may be removed
from the toe of the original embankment untif the
{inal removal process.

22.5.1.2. At all times during removal
operations. care shall be exercised to protect the
operating personnel. the public. and to insure long-
torm stability in accordanee with the approved plan.

22513, Where partial removal is
approved. the final graded slopes of the remaining
refuse shall be no steeper than 2H:1V and have at
least one beneh for every [ifly (50) feet of change in
clevation.

22.5.14. Should burning areas be
cncountered. the fires shall be extinguished in '
accordance  with subdivision 22.5.m of this
subscction. and removal ol refuse shall be dorc in a
sale manner. The final graded slopes of the coal
refuse pile shall result in a stable conliguration
having a static salety factor of 1.5 as demonstrated
by a stability analysis. :

22.51.5. The total disturbed arca shall
be regraded in such a manner as o be compatible
with the natural surroundings and shall be
revegetated in accordance with section 9 of this rule.
Such rograding and revegetation shall occur as
contemporancously as practicable with removal
operations as reliceted in the reclamation plan.

22.51.6. All remaining refuse materials
disturbed by the operation shall be covered with a
minimum of four feet of cover of non-toxic and non-
combustible material sufficient to establish adequate
vegetation exeept that a lesser cover may be used
based on chemical and physical analysis in
accordance with subdivision 9.2.k of this rule..




22.51.7. Regrading drainage control
shall be provided in accordance with the approved
reclamation plan.

22 5.m. Burning Refluse Piles. Where
burning or burncd refuse is encountered in the
construction of a new structure or the reconstruction
or removal of an existing structure. the following
standards shall be met:

22.5.m.1. Coal minc refusc fircs shall
be extinguished by the person who conducts the
surface mining activitics. in accordance with a plan
approved by the Minc Safety and  Health
Administration.  The plan shall contain. al a
minimum. provisions o ensure that only thosc
persons authorized by the operator. and who have an
understanding of the procedurcs to be used. shail be
involved in the extinguishing operations.

22.5.m.2. No burning or burned coal
mine refusc shall be removed from a permitted
disposal arca without a removal plan approved by
the Dircctor. Consideration shall be given to
potential hazards to persons working or Hiving in the
vicinity of the structure.

22.6. Inspections. A qualified registered
professional  enginecr.  or other  qualificd

professional specialist undor the direction of the
professional engineer, shall inspect the refuse pilc
during construction. The professional engineer or
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specialist shall be expericnced in the construction of

similar earth and refuse structures. Inspection
reports shall be retained for review at or near the
site.

22.6.a Non-impounding  Struclures.
Inspections of non-impounding reluse piles shall be
madc at least quarterly throughout construction and
during critical construction periods. which shall
include at a minimum: ' :

22.6.a.l. Foundation preparation
including the removal of all organic material and

Lopsoil:

22.6.a.2. Placement of underdrains and

protective (ilter systems:

272 6.0.3. Installation of final surface
drainage svstems: and

22.6.a.4.
revegetated {acility.

The final graded and

22.6.b. Unscheduled Inspections. Regular
inspections by the engincer or specialist shall also
be conducted during placement and compaction of
coal minec refuse materials.  More frequent
inspections shall be conducted if a potential danger
or harm exists to the public health and safety or the
environment. Inspections shall continue until the
refuse pile has been finally graded and revegetated
or until a later time if required by the Director.

22.6.c. Reporting Requirements.  The
following reporting requirements shall be mel:

22.6.c.1. The qualified registered
prolessional engincer shall provide a certified report
to the Director promptly after cach inspection, that
the refuse pile has been constructed and maintained
as designed and in accordance with the approved
plan. the Act. and this rule. The report shall include
any appearances of instability. structural weakness,
and other hazardous conditions: and

22.6.c.2. The certified report on the
drainage system and protective filters shall include
color photographs taken during and after
construction. but before underdrains are covered
with coal ming refuse. [f the underdrain system is
constructed in phases. each phasc shall be certified
separately. The photographs accompanying each
certificd report shall be taken in adequate size and
number with enough terrain or other physical
features of the site shown to provide a relative scale
1o the photographs and 1o specifically and clearly
identify the site.

22.7. Impounding Structures. Inspection of
impounding refusc piles shall be made by a qualified
registered engineer or other qualified professional
specialist under the dircction of the professionai
cngineer. The professional cngineer ot specialist
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shall be cxperienced in Lhe construction of
impoundments.

22.7.a. Inspection Frequencics. Inspeetion
shall be made regularly but not less than quarterly
during  construction, upon completion  of
construction, and at least yearly until removal of the
structure or release of the performance bond.
Inspections will be made during placement and
compaction of coal refuse material and during
critical construction periods.

22.7b. Reporting Requircments.  The
qualified professional registered engincer  shall
promptly, after each inspection. provide to the
Director a certified report that the impoundment has
been constructed and maintained as designed and in
accordance with the approved plan and this rulc.
The report shall include discussions of amy
appearances of any instability. structural weakness.
or other hazardous condition. depth and clevation of
any impounded waters cxisting storage capacity. and
existing or requircd moniloring precedurcs and
instrumentation. and any' aspects ol Lthe structure
affccting stability.

22.7.c. Examinations. Examination of
impoundments meceting or exceeding the sive
specification or other criteria sct forth in the Federal
Mine Safcty and Health Administration regulations
at 30 CFR 77.216 shall. in addition 1o meeting the
inspection requirements of subdivisions 22.7.0 and
22.7.b of this subscction, comphy with the MSHA
requirements of 30 CFR 77.216-3.

Other impoundments shal be examined
at least quarterfy by a qualified person designated
by the operator for appearances of structural
weaknesses and other hazardous conditions.

22.7.d. Filing of Reports. A copy of cach
inspection and examination report shall be retained
at or ncar the minc site.

838-2-23. Special authorization for coal extraclion
as an incidental part of development of land {or
commercial, residential, industrial. or civie usc.

23.1. Applicant Information. All information
provided by an applicant in for a_ special
authorization to engage in surface mining_ag _ an
incident {0 the development of fand for commercial,
residontial, industrial,_or eivic use shali be clear and
concise and shall be provided in a format prescribed
by the Director. In addition to the information
requirements _of section 28 of the Act each
anplication for a-special authorization shatl contain
the followine information except that submiteal ofa
social sccyrity _number is_at the option of the
applicant:

23.1a All information required by
subscction 3. 1 ol this rule, except subdivisions 3.ic
3.1d.3.1k. 3 1.n.and 3. 1.00

73.1.b. A public notice containing thg same
information_required by subdivision 3.2.b of this
~ule. The notice shall be published in a newspaper
of pencral circulation_in the gounty in which the
opcration is located and shall be published once and
provide a thirty day comment period. A cerlification
of publication will be made a part of the application;

23.1.c. A statement in accordance with
naracraph (9). subsection (a}). section 9 of the Act:

23.1.d. A sile development plan which
meludes;

23 1.d 1. Existing silc conditions:

23.1.d4.2.  Permits or approvals as
necessaryfrom _the  appropriale environmental
asencigs or other agencies:

23, 1.d4.3. Documentation_ of the
neeessity_for_coal removal gs it relates to the
proposed development:

23.1.d4_ The availability of all
necessary_ulilities or_services_required for_the
devclopment,

23.1.d.3. Evidence of financial
commitment necessany for the development and the
feasibility of the planned development:
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23.1.d.6. A timg schedule for sitc
development _to _include all _structures, roads
buildings, etc.:

23.1.d.7. A reasonable estimatc of the
number of acres of coal that will bg removed as g
result of the development:

23.1.d.8. The anlicipated starting and
termination dates of cach phasc of coal removal and
the number of geres of land to be affected:

23.1d49. A _clear plot of ihe
development versus coal removal arca: and

23.1.d.10. Evidenee that blasting, if
anv. is in_accordance with the requirement ol the
state firc marshal.

23.1e_ A description of the resulty of
sampline and analvsis procedures issued o develop
a representative assay of the phbysical chemieal
properties of the material 1o be disturbed.

23 1.f A map of the scale, sizg and color
code as described in subdivisions 3.4.a. 3.4.b. and
3.4 ¢ of this_rule which contains the following
information:

23. 1.0 1. Al ivnes of nformatton sel
forth on lopographic maps of the .S, Geological
Survev including all manmade fcaturcs:

23102,  The arca of land 1o be
affected by the operation including any coal storage
and topsoil storage arcas;

23.1.£3. The property boundarics of
all surface owners within one-hundred fect of any

part of the coal removal area:

23.1.£4. The location ol all draingue

and scdiment control structures o be utilized by 1he
coal removal area;

3.1.05._A location map: and

166, A siened. notarized, and

dated statement as_{ollows: “The information
contained herein is true and correct (o the best of my
Lnowledoe and belief.” '

23. 1.8 Insurance _and filing fee in
accordance with subsection (b) of section 28 of the

“ Aét. provided. however, if the coal removed is sold,

nroceeds will be placed in an sscrowy account untjl
development is deemed_complete by the Dirgctor.

232 Approval of Notice of Intent for coal
extraction as an incidential part of development of
land lor commercial. residential. industrial. or civig
sg.

23.2.a. The Director shal! act upon an
administrativelv _complete application for coal
extraclion as an ineidental part of development of
land lor commercial residential, industriat, or civig
use anproval and_any writlen convmcnts within a
rcasonable period of time after the close of the
nublic comment period.

23.2.h.  The Director mayv _approve a
complete  and accurale application filed in
accordance with_this section if’ he/she f{inds._ m
wriline. that the anplicant has demonstrated that the
coal extraction as an_incidental part of development
of land for commercial._residential, industrial, or
civie usc described_in the application will be
conducted in accordance with this section. and other
apnlicable provisions of this rule, the Act, the
anolication and other applicable environmental rules
and_regulations.

23.2.¢. Terms of approval issued by the
Director shall contain conditions necessary to ensyre
thal the coal extraction as an incidental part_of
development of land for commercial, residential,
industrial. or civic _use will be conducted in
compliance with this rule, the Act, the application
and other applicable enviropmental rules and
rcoulations. )

232.d.  The Director shall notify the
applicant. the _appropriate local eovernment
officials, and other commentors on the application,
in writine. ol his decision on the application. [fthe




the natice to the
applicant shall include a staiement ol the reason for
disapproval. Public notice of the decision_gn each
application shall be posted by the Direclor at the
nearest Diviston of’ Environmental Protection office
in the vicinity of the proposed coal extraction as an
incidental part ol development of fand for
commercial. residential, industrial, o civic yse.

application _is _disapproved.

732 Any person having an inleicst
which is or mav be adverscly aflecied by a decision
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Such information may include. but wouyld not

bc lmutcd to. weieht tickets and the inspection of

of the Director pursuant to subdivision_23.2.d of

this subscction_shall have the opportunity for
administrative and judicial review.

23 2.f The Dirgctor shall pot approve the
coal extraction as an incidental part of development
of land for commercial, residential !ndu\lz ial or
civic use for anv reason other than: '

23.2.f 1. Coal removal iy incidental or
secondary to the preparation of lang lor comicreial,
residential, industrial. or civic use: and

232f2 As an incident to such
preparation of land. the coal must be removed,

3325 The Director shall monifor the
operation of each 'md cveny coal cxlmcuon as an
incidenta! part ol development ol land lor
commercial._residential. industrial, or givic use
approval_eranted for total compliance with the
applicable provisions of the Act, this rule, and the
terms and conditions of the approval appligation.

23.2.h, If the Dircctor determines that, or
has reason to believe based on inlormation made
available to him/her that. coal cxiraction as an
incidental part ol development _of land for
commercial. residential, industrigl. or eivic usc
operation is not being condygted in accordange with
the approved special autherization and/or the
accompanving documents, the Director is authorized
to compel compliance with the conditions ol the
speeial _authorization  and other _applicabls
environmental rules and rcoulations which could
include but arg_not limited to the enforeement
actiong provided_for in Sections 16 and 17 ol'the

and-user records.

23.3. Performance Standards.

This _subsection _establishes
Tminimum performance standards applicable to coal
oxiraction as an incidental part of development of
land for commercial, residential industrial or civie
usc operalions.

23.3.a

23 3.b. Blasting.Blasting is prohibited
unless otherwise approved by the state firc marshal.

23 3.¢. Drainage. All disturbances created
in the coal removal arca shall be conducted in such

‘amanner as 1o prevent oF control erosion, siltation,

177

|)ollullon of water. and to minimize disturbance to
the prevailing hydrologic balanee. Such operations
shall be  excmpt  from  specilic design _and
conslruction criteria_for sediment control structures
anly if stabilization to control erosion is_achieved
droueh altemative megsures.

33.d. All toxic or acid-forming materials
shall be handled and_treated in accordance with the
methods sel forth in the approved site development
plan within thirty (30) days alter initial exposure.

33 3¢ All arcas disturbed during coal
exiraction as an incidental part of development of
land for conunereial. residential, indugtrial. or civie
use shall be reclaimed in accordance with the

approyved site dovelopment plan,

23.3.f Complv with all other applicable
environmental niles and regulations

934 Expiration. A notice of intent coal
axtraction as_an incigdental part of development of
land Tor commercial. residential, industrial. or civic
use shall be valid only for the time period indicated
in the application. which period shall not exceed two

(2) vears.

The gserow account
upon _ completion of the

Escrow Release.
released

23.5.
shall be
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development. All requests for gserow refease shall
be accompanied with documentation that the
development is completed.

23.6. Notice on Site. All persons conducting
coal extraction as an ingidental part of development
of land for commercial, residential, industrial, or
civic use shall have on site. a copy of the wrilten

approval for such activitics issucd by the Diroclor.

237 Public Records, All information
submitted to the Division of Enviropnmental

Protection as_a part of the notice of intent {or coa

extraction as an incidental part of development of

land for commergial, residential, industrial. or civig
use. shall be made gvailable for public inspection

and copving at the nearest  Division
Environmental Protection ofiice: provided, that
information submilted to_the Director pursuant to
this subgection which conlains tragde scerets or
privileeed commercial _or (inancial iplormation
which relates to the competitive rights ol the person
filing such informalion or other persong who mav be
affected, is certified information and_shall not be
available for public examination,

§38-2-24  Performance Standar
to Remining Operalions

Applicable Only

24.1. Backiithne. Renmunine and Gradine ol
Previously Mined Arcas.

J.a. Remining opcrations on previously
mined areas that conlain a_pre-cxisting Kiehwall
shall comply with the applicable performance
standards of the Act and these rules 1nlcss
otherwise cexempted in  accordance  with  the

provisions of this sybsection,

24.tb. The requirement of hishwall

elimination shall not appiv 1o remiping operations
where the oncrator can demonstrate in writing (hat

the volume ol all reasonably available spoil located
in_the vicinity of the remining _operation is
insufficient 10 completelv backfill the realTected or
enlarged hishwall. The highwall shall be reduced to
the maximure extent technicallv practical. All spoil

ol
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gencrated by the remining operation and anv other
recascnablv available spoil in the vicinity of the
opcration shall be included in the permit area. For
purposes of this paragraph, the {crm reasonably
available spoil means spoil and suilable cogl mine
waste material generated by the remining operation
or other spoil or suitable coal mine waste material
“located in the permit area that is accessible and

available for use and_that when rehandled will not

gause a hazard to public safety or significant

damaec 1o the envirommnent

24 l.e._Achieve a postmining slope that

cs_not exceed cither the anele of repose or such
lesser slope as is nggessary to achieve a minimum
long-term static safetv factor of 1.3 and (o prevent

slides.

24 1.d  Minuize crosion  and  water

pollution both on and off the site,

24 1.¢. Support the approved postmining
Land use.

24 1.f Spoil and waste materials shall be

compagcied where advisable to ensure siability or to
prevent leaching of toxic matgrials,

24.1.2. Disposal of coal processing waste
and_undereround develonment waste in the mined-
out_arca shall be in accordance with sccljon 22 of
this, rule except that a long-term static safety factor
ol 1.3 shall be achigyed.

) 24 1h  Exposed coal seams. acid-_and
loxic-forming materials, and combustible materials
exposed. used, or prodyced during mining shall be
adcquately  covered  with  nonloxic  and
noncombustible material. or treated. to control the
impact gn syrface and ground water in accordance
- with subsection ]4.3 of (his scetion. to prevent
sustained combustion. and to minimize adverse
clfects on  plant growth _and_ ihe approved

postminine land usc,

24 11, Cul-and-{i]ll terraces mav be allowed
where:




24 1.1, Needed to conserve soil

moistyre_ensure stability, and control crosion on
fingl-graded slopes. if the terraces are compatible
with the approved postmining land use: or

24.11.2.

erading.

ccialirzed

foundation conditions, or roads are required lor the

apnroved postminine land use. in which case the

final_grading may include a terrace of adequate

width {0 ensure the safletyv, siabilinv, and crosion

conirol necessary to implement the postmining land
use plan.

24.1.4. Small depressions  mav_ be
constructed if thev are needed 1o retain moisture.
minimize crosion. crcate and enhanee wildlilc

habitat, or assist revegetation.

24. 1.5 Spoil placed on the outslope during
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previous minme operations shall not be disturbed i

such disturbance will ¢ayse instability of the
remaining spoil or ptherwise increase the hazard Lo
the public health and safoty or to the enyvironment,

2411 Anv hiehwall remmant lelt aficr

remining must be demonstrated by the operalor Lo

ble and not pose g hazard to the public health
and safety or the enviromment.

2412, Reveselation

24.2.a. All revegetation shall be carried out

in_a manner that encourages a prompt veeclalive
cover which_at a minimum, shall be adequate to
contrgl _erosion and  is  consistent_with  the
reclamation plan. The eround cover requircmcnts
for_reveeetation sct forth in sectjon 9 ol this rule
mayv_be modified on a case-bv-casc basis. v the

Director. except that at a_ minimum Lhe vegelalive
ground cover shall be ng less than (hat which existed

before reminine and shall be adequate o control
grosion. Determination ol premining ground cover

succgss and productivity shall be made using
sampling techniques described in the Handbook,

242b_The responsibilitv for suceessiul
revegelation, as required by the Act shall be fora

period of not less than two erowine scagons. as
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defined by (he dircctor, _after the last vear of

auamented sceding, ferfilizing, irrigation or other
work. .

243 Water Quality. A coal remining
operation which began aflter February 4. 1987, and
on a site which was mined prior to August 3, 1977
may gualifv _{or the water quality exemptions set

forth in subsecction {p). Section 301 of the Federal

Clean Water Act. as amended.

24.4, Reguirgments to Release Bonds. Bond

ase for reminin crations shall be 1
accordance with all of the requirements set forth in
subsection 12,2 of this rule. with the exception of
subdivision 12.2.e. for Phase I, T, or I[] release. If

all other of the requircments of subsection 12.2 are

satisfict then the Dircctor may approve a request for
Phagse {. 11, or IHl release i the quality of untreated
waoier discharging [rom the site i3 equal to or belter

than the pre-remining water qualify discharged from
the sile,
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par. 6

EMERGENCY RULE DECISION
(ERD 9-97)

AGENCY: Office of Mining & Reclamation _
RULE: Amendments, Series 2, Surface Mining Reclamation Regulations
FiLED AS AN EMERGENCY RULE: August 8, 1997

The Office of Mining & Reclamation {(OMR) has filed the above amendments to an
existing rule as an emergency rule.

West Virginia Code 29A-3-15a requires the Secretary of State to review all
emergency rules filed after March 8, 1986. This review requires the Secretary of
State to determine if the agency filing such emergency rule: 1) has complied with
the procedures for adopting an emergency rule; 2) exceeded the scope of its
statutory authority in promulgating the emergency rule; or 3) can show that an
emergency exists justifying the promulgation of an emergency rule.

Following review, the Secretary of State shali issue a decision as to whether or not
such an emergency rule should be disapproved [28A-3-15a).

(A) Procedural Compliance: WV Code 28A-3-15 permits an agency to adopt,
amend or repeal, without hearing, any legislative rule by filing such rule,
along with a statement of the circumstances constituting the emergency,
with the Secretary of State and forthwith with the Legislative Rule-Making
Review Commitiee (LRMRC).

If an agency has accomplished the above two required filings with the appropriate
supporting documents by the time the emergency rule decision is issued or the
expiration of the forty-two day review period, whichever is sooner, the Secretary
of State shall rule in favor of procedural compliance.

The OMR filed this emergency rule with supporting documents with the Secretary

~of State August 8, 1997 and with the LRMRC August 8, 1997.
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It is the determination of thé Secretary of State that the OMR has complied with the
procedural requirements of WV Code §2S8A-3-15 for adoption of an emergency rule.

(B) Statutory Authority -- WV Code §22-1-3(a) reads:

(@) The director has the power and authority to propose legislative rules for promulgation
in accordance with the provisions of §29A-3-1 et seq. of this code to carry out and
implement the provisions of this chapter and to carry out and implement any other
Drovision of law relating to offices or functions of the division.

It is the determination of the Secretary of State that the OMR has not exceeded its
statutory authority in promulgating this emergency rule.

(C) Emergency -- WV Code 29A-3-15(f) defines "emergency" as follows:

{f) For the purposes of this section, an emergency exists when the promulgation of a rule
is necessary for the immediate preservation of the public peace, health, safety or welfare
or is necessary to comply with a time limitation established by this code or by a federal
statute or regulation or to prevent substantial harm to the public interest.

There are essentially three classes of emergency broadly presented with the above
provision: 1) immediate preservation; 2) time limitation; and 3) substantial harm.
An agency need only document to the satisfaction of the Secretary of State that
there exists a nexus between the proposal and the circumstances creating at least
one of the above three emergency categories.

The facts and circumstances as presented by the OMR are as follows:

Companies have the resources that can be used to reclaim abandonedfforfeited
mine sites near their current operation. This rule allows for the reclamation of these
sites at no cost to the state and will accelerate the acreage of lands reclaimed.
These incentives would save expenditures from the special reclamation fund and
accelerate the reclamation of abandoned and/or forfeited mined lands by either no
cost reclamation contract or remining permits.

It is the determination of the Secretary of State that this proposal does not qualifies
in part under the definition of an emergency as defined in §29A-3-15(f). . . the
agency failed to show a true emergency exists.




par. 14

This decision shall be cited as Emergency Rule Decision 8-97 or ERD 9-97 and
may be cited as precedent. This decision is available from the Secretary of State
and has been filed with the Office of Mining & Reclamation, the Attorney General

and the Legislative Rule Making Review Commission.

Lo e So,

KEN HECHLER
Secretary of State
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