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MEMORANDIUM

TO: Roger Hall, Director
Division of Energy, Regulatory Affairs ////
FROM: Michael P. McThomas, Assoclate Counsel ﬁML/
: Surface Mining Reclamation Regulations
DATE: March 13, 1%9C

The follewing technical changes should have been
completed prior to filing the medified rule which was changed to
meet the objections of the Legisiative Rule-Making Review
Committee. ‘Acceordingly, these changes should be completed prior
to filing the legislative rule, relating te surface mining, with
the Secretary of State pursuant to W.Va. Copde, §29A-3-123.

In Subsection 3.14(k) {(10), the reference t¢ "“paragraph
(o) " should be corrected to "paragraph (m)."

In Subsection 3.23(b), after the phrase "typographical
map" delete the word "area" and insert the word "aerial.™

- In Subsection 3.25(a)(4), the cite to paragraphs (b) and
(c) of Subsection 3.32 is incorrect. The cite should ke tc
paragraphs (¢) and {d) of Subsection 3.32.

In Subsection 9.3(c), the last sentence was incorrectly
placed in paragraph (c). This sentence should be added to
paragraph (b).

In Subsection 17.4(n), the cite to Subsection (a),
Sectien 7 of the Act is incorrect. The correct cite is
Subsecticn (a), Section 9 of the Act.




Memo To: Roger Hall, Director
March 13, 1990
Page 2

In Subsection 20.1(a)(2), the cite to paragraph 13,
Subsection (a) of Section 9 ©f the Act is incorrect. The correct
cite should be paragraph 15, Subsecticn (a) of Section 9 of the
Act.

cc: Debkra Graham, Counsel
Legislative Rule-Making Review Committee

George Dials, Commissioner
Division of Energy

“Bob Wilkerson
Secretary of State Office
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LEGISLATIVE RULES
DEPARTMENT OF ENERGY
SERIES 2
WEST VIRGINIA SURFACE MINING
RECLAMATION REGULATIONS

38-2-1 General.

1.1 Scope. These regulations establish general and
specific rules for permit application requirements and
contents; haulageways or access roads; drainage and sediment
control systems; blasting:; premining and postmining land use;
fish and wildlife considerations; revegetation; prime
farmlands; insurance and bonding; replacement, release, and
forfeiture of bonds; reguirements of a notice of intent to
prospect; performance standards; performance standards
applicable to underground mining operations; subsidence
control; small operator assistance program; citizen's actions:
designation of areas unsuitable for mining; inspection and
enforcement; Reclamation Board of Review; and Coal Refuse.

1.2 .Applicability

(a) These rules and regulations apply te all prospecting
and surface mining operations in the State of West Virginia,
except the applicable subsections as- provided in Section 26,
Article 3, Chapter 22A of the Act. Heweverr;-where-existing
epera%iens—afe-being—earfied—eu%~aader—va&ié—pesmi%s:~ne
written-reviaieongr-amerdmentsr-or-modifientiong-of-suesh
permits-shati-be-required-as-a-result-ef-pomutgation-ef-these
reguiationg-exneept-as-reguired-by-the-commissiener-The
provigicns of this paragraph do not constitute the issuance of
a new permit or purpcses of permit renewal or mid-term review
of existing permits.

{b) For applications for new operations which have
received an SMA number pricr to¢ the effective date of these
regulations, the applicant shall ackncwledge the applicability
of these regulations to his proposed operation, in writing, to
the Commissioner prior to issuance of the permit. Such
ackncwledgement shall be deemed sufficient to make the
application complete for any new permit reguirements contained
in these regulations and shall become a part of the permit.

(c}) Permits issued after the effective date of these
regulations for existing or new operations not covered in (b)
shall incorporate in the application all of the reguirements
of these regulations.
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1.3 Authority These rules and regulations are
promulgated under the authority of the West Virginia Energy
Act as provided in Secticon 15, Article 1, Chapter 22 of the
Code of West Virginia, 1831, as amended and West Virginia
Surface Ccal Mining and Reclamaticon Act as provided in Section
4, Article 3, Chapter 222 of the Ccde of West Virginia, 1931,
as amended.

1.4 Filing Dake.

1.5 Effective Date.

----- t-6--Repeai-of-Former-Ruiec-~-~-Thig-legigtative-ruie
repeais-West-Virginie-Surface-Mine-Reciamation-Reguiations
Fitie-38;-Serzes~-Zr-fited-with-the-Seeretary-of-Statelg-gffice
June-33--1588;-Fitia~-38;-Series-2A-Csat-Refuge-Dispesal
Reguiationsr-fited-with-the-Seecretary-of-Statela-gffice-June
$27-29857-apd-TYitie-38;-Series-2Er-Ynderground-Mine-Subsidence
Conrtrek-Piany;-£fited-with-the-Seeretary-of-Statela-Office-April
+9--3585<
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38-2-2 Definitions:  As used in these regulaticons, unless
used in a context that clearly requires a different meaning, the
term:

2.1 2Abandoned Coal Waste Disposal Ares means any coal
refuse disposal area which is not part of an active surface
mining operation. This definition does not relieve any operator
from his reclamaticon responsibility for the abandened coal waste
disposal area.

2.2 Acidity means the quantitative capacity of an agueous
medium to donate protons in a reaction with hvdroxvl icns.

2.3 Acid Mine Drainage means water discharged from an
active, inactive, or abandoned surface mine and reclametion
oceratlons ard oxr from areas affected by surface mining and
reclamation operations with said water having a pH of lesSs than
six (6.0) in which total acidity exceeds total alkalinity.

2.4 Acid-Producing Coal Seam means coal ssams commeonly
associated with other minerals which create acid mine drainage.
Coal seams commonly associated with such minerals may include,
but are not limited to Waynesburg, Washington, Freeport,
Sewickley, Redstone, Pittsburgh, Kittanning, El1k Lick,
Peerless, No.2 Gas, Upper Eagle, No. 5 Block and Stockton
Lewiston. Site specific data may, on a case-by-case basis, be
accepted as an affirmative demonstratlon that these seams are not
acid produging.

2.5 Acid-Producing Overburden means overburden which upon
appropriate analysis shows a potential for producing acid mine
drainage.

2.6 Acid-Test Ratio means the relaticn of guick assets to
current iliabilities.

2.7 Act means the West Virginia Surface Cocal Mining and
Reclamation Act, Chapter 22A, Article 2 of the Code of West
Virginia, 1931, as amended.

2.8 Active Surface Mining Operation means,e=xcept-where
inaetive-status-has-Been-granted-in-aecordance- Hi%h Subseetien
t4rti-cf-thege-regulakiensy; for the purpose of permit renewal as
provided in subsection 3.27 of these regulations, an operaticn
where a Phase I bond reduction has not been approved.

2.9 Administratively Complete Application means an
application for permit approval or approval for prospecting,
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which the Commissiocner determines to contain information
addressing each application requirement of the regulatory program
and to contain all information necessary to initiate processing
and public review.

2.10 Affected area means , when used in the context of
surface-mining activities, all land and water rescurces within
the permit area which are disturbed or utilized during the term

of the permitf in the course of surface-mining and reclamation

activities. Affected area means, when used in the context of
underground mining activities, 2ll surface land and water
resources affected during the term of the permit (1) by surface

cperations or facilities incident to underground mining
activities or (2) by underground cperations. The term also
includes cther lands the use of which is incidental to surface
coal mining and reclamation coperations; all areas covered Dy new
or existing roads used to gain access to, or for hauling coal o
or from, surface coal mining and reclamaticon operations; any N
areas ccovered by surface excavations, workings, impoundments,
dams, ventilation shafts, entrywavs, refuse banks, dumps,
stockpiles, overburden piles, spoil banks, culm banks, tailings,
holes or depressions, repair areas, storage areas, shipping
areas; any areas upon which are sited structures, facilities, or
other property; material cn the surface resulting from, or )
incident to, surface coal mining and reclamation operations; and
the area located above underground werkings.

2-382.11 Asset Ratio means the relation of total assets to
total liabilities.

2:32322.12 BAuger Mining means a2 method of mining coal at the
surface by drilling or cutting horizontally into an exposed coal
geam at the highwall.

2+322.13 Bearing Capacity means a measurse, as determined by
standard engineering evaluation, of the ability of a foundation
material to carry loads imposed by an embankment or other
structure.

2.14 Bench Control System means a series of elongated basins
with a holding capacity of less than five (5) acre feet which are
located aliong the toe of the backfill on haulback type mining
operations. —

2-x32.15 Best Technology Currently Available means
equipment, devices, systems, methcds or technigques which will:
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{2) prevent, to the extent possible, additicnal
contributions of suspended solids to stream flow or runoff
outside the permit area, but in no svent result in contributions
of suspended solids in excess of requirements set by applicable
State or Federal laws and rules and regulations; and

{b) minimize, to the extent possible, disturbances and
adverse impacts on fish, wildlife, and related environmental
values and achiewve enhancement of those resources where
practicable. -

2:-342.16 Buffer Zcone means an undisturbed border aleong or
around an intermittent or perennial stream.

2:382.17 Capital Assets means those assets such as land,
buildings and _eguipment held for use in the producticon or sale of
other assets or services.

Z2:2862.18 Cash means:

(a) all cash items except cash (1) restricted by an
agreement, or (2) described as earmarked for a particular
purpose; and

(b) short-term investment such as stocks, bonds, notes, and
certificates of deposit, where the intent and ability to sell
them in the near future is established by the operator.

2-272.19 Cemetery means any area of land where human bodies
are interred.

2+-282.20 Channel Protection means any measures taken to
prevent or control ercsiocn, scouring, or other deteriorating
processes in channels such as diversion ditches and spillwavs.

27392.21 Coal Preparation means chemical or physical
processing and the cleaning, concentrating, or other processing
or preparaticn of coal.

2+262.22 Coal Preparation Plant means a facility operated
in connection with a2 mine where coal is subjected to chemicail or
physical processing or cleaning, crushing (by any means)
concentrating, screening or sizing, or other processing or
pPreparation. It includes facilities asscciated with coal
preparation activities, including, but not limited to the
following: leoading facilities; storage and stockpile facilities;
sheds; shops, and other buildings; water-treatment and water-
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storage facilities; settling basins and impoundments; and coal
processing and other waste disposal areas.

2:222.23 Coal Processing Waste means materials which are
separated and wasted from the product coal during its physmcal or
chemical processing, c¢leaning cr concentrating.

2-222.24 Coal Refuse Dispesai-AreaSite means a deposit of
coal processing waste or undergrcund development waste.

2:232.25 Coal Remining Operation means a coal mining
cperaticon which begins at a site where previous coal mining was
conducted bhefore the effective date (August 3, 1977) of the
federal Surface Mining Control and Reclamation Act of 1877 (PL
§5-87).

2-242.26 Coarse Coal Refuse means ccal processing waste
predominantly within a size range greater than the number twenty-
eight (#28) sieve size.

2-2582.27 Collateral Beond means an indemnity agreement in
sum certain executed by the permittee and supported by one or
more of the following:

(a) The deposit of cash in bne or more federally insured
accounts, payable only to the Commissiconer upon demand:

(b) Negotiable bonds of the United States, a State, or a
municipality, endcrsed to the order ©of, and in the possession of,
the Commissioner;

(c) Negeotiable certificates of deposit, payable only to the
Commissioner, and in his possessicn;

{d) An irrevocable letter cf credit of any bank organized
or authorized to transact business in the State of West Virginia,
pavable only upon presentation by the Commissioner;

(e) A perfected, first-lien security interest in real
property, in favor of the Commissioner; ex

(£) Investment-grade rated securities, having the highest
rating issued by a nationally recognlzed securities rating
service, endorsed to the order of, and in the possession of, the
Commmss;oner excluding all issues of the tyre traded on a
commodity exchange such as contracts for future dellvery of
goods=; oOr




Title 38
CSR 2
Section 2

{g) A whole life insurance policy assigned to the
Department of Energy and in the possessicon of the Commissioner,
said policy having been issued by cnly those companies with an
indapendent financial rating of A+, Aza, or the eguivalent 7
authorized o do business in the State of West Virginia and are
member insurers of the West Virginia Life and Health Insurance
Guaranty Association.

2-262,28 Combined Coal Refuse means a mixture of coarse
coal refuse and dewatered fine cHal refuse.

2:222.29 Ccmbustible Materials means organic materials that
are capable of burning by fire or through oxidation, accompanied
by fthe evoluticn of heat and a significant temperature rise.

2:282.30 Commissioner means the Commissioner of the
Department of Energy or his authorized agent. '

2+292.31 Common Size Comparative Balance Sheet means item
amounts from a number of the permittee's or applicant's
successive yearly balance sheets arranged side by side in a
single statement fcllowed by common size percentages whereby:

(a) the asset total is assigned a value of one hundred
percent (100%);

(b) the total of liabilities and owner equity is also
assigned a value of one hundred percent (100%); and

(c) each individual asset, liability, and owner equity item
is shown as a fraction of one of the one hundred percent (100%)
totals.

2-2382.32 Common Size Comparative Income Statement means an
operator's income statement amounts for a number of successive
vearly periods arranged side by side in a single statement
followed by common size percentages whereby net sales are
assigned a one hundred percent (100%) value, and then each
statement item is shown as a percentage of net sales.

2:322.33 Community or Instituticnal Building means any
structure, other than a public building or an occupied dwelling,
which is used primarily for meetings, gatherings or functions of
local civic organizations or other community groups; functions as
an educational, cultural, historic, religious, scientific,
correctional, mental health or physical health care facility; or
is used for public services, including, but not limited to, water
supply, power generation or sewage treatment.
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2+:322.34 Compaction means the densification cof a2 soil or
soil-1like materizl by means of mechanical manipulation.

£2:332.35 Complete and Accurate Zpplication means an
application for a surface mining permit or prospecting approval
which, immediately prior to issuance, contains all maps, plans,
degigns and other application materials regquired by the Act and
thesethese rules and regulations, excluding bond, which are
necessary for the Commissioner to make & decision on approval or
denial. — —

2-342.35 Completicon ¢f Reclamaticon means that all terms and
conditions of the permit have been satisfied, the final
inspection report has been approved by the Commissioner, that all
applicable effiuent and applicable water guality standards are
met, and the total beond has been released.

2:3282.37 Consgtruction Pore Pregsures means water pressures
generated in foundation socils or embankments due to compressicn
by loads imposed by construction ¢©f an embankment or other
structure.

2-382.38 Cumulztive Impact means the hydrologic impact that
results from the cumulaticon ¢f flows from all c¢oal mining sites
T¢ common channels or aguifers in a cumulative impact area.
Individual mines within a given cumulative impact area may be in
full compliance with effluent standards and all other regulatory
regquirements, but as a result of the cc-mingling of their off-
site flows, there is a cumulative impact. The Act does not
prohibit cumulative impacts but does emphasize that they be
minimized. When the magnitude of cumulative impact exceeds
threshold limits or ranges as predetermined by the Department,
they constitute material damage.

2-372.3% Cumulative Impact Area means the area, including
the permit area, within which impacts resulting from the proposed
operation may interact with the impacts of all anticipated mining
cn surface and groundwater systems. Anticipated mining shall
include the entire projected lives through bond releases of:

(a) the proposed operation;
(b) all existing operations:;

(¢) any cperation for which a permit application has been
submitted to the Commissioner, and;
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{d) all cperations reguired to meet diligent development
requirements for leased Federal coal for which there is actual
mine development information available.

2:382.40 Current Ratio means the relation of current assets
to current liabilities. .

2+3882.41 Density means the weight of scil or soil-like
golids per unit cof total volume of soil or similar mass.

2+462.42 Design Storm means predicted precipitation of
given intensity, freguency and duration based on United States
Weather Bureau data.

2-4:2.43 Downslcpe means the land surface between the
projected cutcrop cof the lowest coal seam bBeingpermitted to be
mined-er-any-mining~retated-¢engtruetien and the valley floor.

2-422.44 Embankment means a man made deposit of earth cr
waste materials of five (5) feet or greater in height as measured
from the upstream tce, usually exhibiting at least ¢ne sloping
face. . ' ) ’ ’

2:432.45 Embankment Stabilitiv means the degree of safety
relative to a structural failiure of the embankment.

2+-442.46 Emergency Spiliway means a hydraulic structure
designed to pass water in excess of that which an impoundment is
designed to store or which cannot be passed through a principal
spillway.

2:482.47 Excess Spoil means overburden material disposed of
in a locaticon other than the pit.

2:482.48 Existing Coal Refuse Area means a refuse disposal
area that is part of an active surface mining operation.

27-4%72.4C¢ Existing Strucikure means a structure or facility
used with or to facilitate surface coal mining and reclamation
operations for which construction began prior to January 18,
1581, '

2-482.50 Face-Up means the result of an excavation where a
vertical or near vertical highwall is created that exposes the
overburden and the mineral face.
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2-492.51 Fine Coal Refuse means coal processing waste which
may be disposed of in a slurry form or in a dewatered or treated
state. -

2-582.52 Foundation means scoil, bedrock, or other earth
material on or against which an embankment or other structure is
placed.

2-532.53 Fragile Lands means geographic areas containing
natural, ecologic, scientific or aesthetic rescurces that could
be significantly damaged or destroyed by surface coal mining
operations. Examples of fragile lands include wvaluable habitats
for fish or wildlife, critical habitats for endangered or
threatened species of animals or plants, uncommen geclogic
formaticns, national natural landmark sites, areas where mining
may rasult in flooding, environmental corridors containing a
concentration of ecologic and aesthetic features, and areas of
recreational wvalue due to high envircnmentzal guality.

2+822.,.54 TFreeboard means:

{a) the wvertical distance between the lowest point of the
crest of tThe embankment and the reservoir water surface; or

(b)) the wvertical distance between the top of a ditch cr
channel and the water surface during the design flow.

2:332.55 Gravity Discharge means, with respect to
underground mining activities, mine drainage that flows freely
down gradient in an open channel, Mine drainage that occurs as a
result of flooding a mine to the level of the discharge is not
gravity discharge.

2-842.56 CGroundwater means subsurface water in the zone of
saturation.

2-882.57 Growing Seascon means cone (1; year.

2-562.58 Handbook mzans the Technical Handbook of $tandards
and Specifications for Mining Cperaticns in West Virginia.

2:5%2.59 Haulageway cr Access Reocad means a surface right-
of-way for purposes of travel by land wvehicles used in surface
eeat mining and reclamaticon cor prospecting operations-er-eeazx
expieratien., A road consists of the entire area within the
right-of-way, inciuding the rcadbed, shoulders, parking and side
areas, apprcaches,-strueturegy ditches, and surfaeeother related
structures. The term includes access and haulroads constructed,

i0




Title 38
CSR 2
Section 2

used, reconstructed, improved, or maintained for use in surface
eeal mining and reclamation or prospecting operations-er-eeal
expieratien, including use by coal hauling vehicles tc and from
transfer, processing, or storage areas. The term does not
include ramps and routes of travel within the immediate mining
area ¢r within spoil or coal mine waste disposal aresas.

2:882.60 Hazard Potential means a classification rating
assigned to a structure based on engineering evaluations and o
judgment predicting the potentiazl damage to human life, property
and environment should a failure of the structure occur.

2:5852.61 Highwall means the face of exposed overburden or
ceal in an copen cut of a surface mining operation or for entry to
an underground mining operaticn.

2:6682.62 Historic Lands means historic, archasological,
cultural, and scientific areas. Examples of hisztoric lands
include archeaeological sites, sites listed on or e=liigible for
listing on & state or naticnal register of historic places,
national historic landmarks, sites having cultural significance
to native Americans, or religious significance to religious
groups, and sites for which historic designation is pending.

2:812.63 Hydrolegic Balance means the relationship between
the guality and guantity of water inflow to, water cutflow from a
hyvdrologic unit including water stored in the unit. It
encompasses the dynamic¢ relationships among precipitation,
runoff, evaporation and changes in ground and surface water
levels and storage capacity.

Z2-6822.64 Hydrological Isolated Opersticns means a surface
mining operation where hydrologic impacts are negligible or are
digsipated before reaching points in the system where they are
additive fo hydrologic impacts of other surfazce mining
operations.

27-632.65 Hydrologic Regime means the entire state of water
mevement in a given area.

2-842.66 Impoundment or Impounding Structure means a closed
basin construcited for the retention of water, sediment, or waste,
and which consists in part of an embankment, dike or other
constructed barrier-whieh-ig-five-{53-~fect-er-greater-in-height
as-measured-from-the-inside-tcer-and-which-reguttg-in-a-basin-of
ten~-{¢i0i-aere-feckt-or-mere.
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————— ZreE-Inactive-Surfree-Mining-Speration-meangr~with-regasd-€o
ipspectien-freguereies-as-previded-in-Subsection-20--of-the
reguiatiengr-a-surface-mine-ag-defined-in-Subsection-(wi-of
Seectisp-¢t3y-of-Tha-Act~where-g-reguegt-£for-inactive-sEatuys
pursuant-to-Subseeticen-t4-ti-of-thege-reguiattona-hag-been
appreved-er-where-Phase-I-bend-relecage-and-the-£finat-pranting
report-kRave-becp-approved-by-the-Cemmissionexs

2rEeZ2-a7-——-Inpaeidental-Boaundary-Revigien-maeanss

————— f{ay--an-extension-ef-the-permit-area-that-is-necesgary-£for
reagensg-gnpforegeen—-at-the-tima-the-aeriginali-permit-appiteation
was-pregpared-and-which-is-pneceggary-fer-the-ecentinuanece-of~-that
permitted-operations-ox

————— fbr--the-deltetion-of-bended-aercage-which-ig-degbiecovexr-
bonded~-by-arether-vatrid-permit-and-for-whteh~fult-Tipbiitty~-ta
assdmed-in-wEziing-by-the-gdeecegsive-permitteas

2.67 Infiltration means the flow or movement of water
through the surface of soil or soill 1like material into the
ground.

2.68 Inspection means a visual review of prospecting,
surfacdé or other mining operations to assure compliance with
applicabtle laws, rules, regulations or permit conditions under
jurisdiction of the Commissioner.

2.69 Intermittent Stream means:

{a) a stream or reach of a stream that drains a watershed of
at least one square mile; or

{b) a stream or reach of & stream that is below the local
water table for at least some part ¢f the year, and cobtains its
flow from both surface runcff and ground water discharge.

2.70 Irreparable damage to the envirgnmenit means any damages
to the environment in violation of the Act and these regulations
which cannot be ccrrecited by activities of the responsible

persorn.

2.71 Knowingly means that an individual knew or had reason
to know in authorizing, ordering or carrying out an act or
omission on the part of a corporate permititee that such act or
omissicn constituted a wviolation, failure or refusal.

12
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2.72 Leachate means a liguid that has percolated through
g0il, rock or waste and has extracted dissolved or suspended
materials.

2.73 Lightly Buffered Stream means any stream oxr its
tributaries That contains less than fifteen (15) PPM methvl
orange alkalinity (fto pH 4.3) and a conductivity of less than
fifty (50) micro MHO.

2.74 Liguefaction means a phenomenon wherein a saturated
granular scil or soil like material loses strength and flows in a
manner resembling a liguid.

2.75 Ligquidity Ratio means the relaticn of cash to current
liabilities.

2.76 Mineral Face means the exposed vertical cross-section
of the natural coazl seam or mineral deposit.

2.77 Natural Drainway means any natural water course which
may carry water to the tributaries and rivers of the watershed.

2.78 Natural Hazard Lands means geographic areas in which
natural conditions exist which pose or, as a result of surface
cocal mining operations, may pose a threat to the health, safety
or welfare of people, property or the envirconment, including
areas subject to landslides, cave-ins, severe wind or soil
ercsion, fregquent flcoding and areas of unstable geclogy.

2.79 Net Profit means the bottom line of the inccme
statement after taxes, including taxes based on income,
adjustments, all extracordinary income and expense, but before
preferred and common stock dividends.

2.80 Occupied Dwelling means any building that is currently
being used on a regular or temporary basis for human habitation.

2.81 Quter Spoil or OQuter Slope means a disturbed area
extending from the outer point of the bench to the extreme lower
limit of the disturbed land.

2.82 Overburden means c¢onsolidated or uncenscelidated
material of any nature which overliies a mineral deposit,
excluding topsoil.

2.83 Owned or Ccntreclled and Qwns or Controls msans any one
or a combination of the relationships specified in paragraphs (a)
and (b) of this definition:

13
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{a)(1l) Being a permittee of a surface coal mining
operation: {2) Basged on instrument of ownership or voting
securities, owning cf record in excess ©of fifty (50) percent of
an entity; or (3) Having any other relationship which gives.one
perscon authority directly or indirectly to determine the manner
in which an applicant, an operator, or other entity conducts
surface eegi-mining operations.

() The feollowing relationships are presumed to constitute
ownership or control unless a perscn can demonstrate that the
person subject to the presumption deoes neot in fact have the
authority directly or indirectly to determine the manner in which
the relevant surface esaz-mining operaticon is conducted:

{1) Being an officer or director of an entity;

{2) Being the operator cof a surface eeai-mining
operation;

{3) Having the ability to commit the financizl c¢r real
property assets or working resources of an entity;

{(4) Being a general partner £f£sin a partnership:

(8) Based on the instruments of ownership or the
voting securities of a corporate entity, owning cof receord ten
{10) through fifty (30) percent of the entity; or

{6) Owning or contrelling coal to be mined by another
perscon under a lease, sublease or other contract and having the
right to receive such coal after mining or having authority to
determine the manner -in which that person or ancther person
conducts a surface esa:-mining operation.

2.84 Peak Runoff means the maximum flow in a specified
gecgraphic location resulting from a given design storm.

2.85 Perennial Stream means a stream or portion of a stream
that flows continuously. '

2.85 Perscon having an interest which is or mavy be adversely
affected or person with a valid legal interest means any person:

(a) Who uses any resource of economic, recreaticnal,
aesthetic, or environmental value that may be adversely affected
by prospecting or surface eeai-mining and reclamation operations
or any related action of the Commissiconer; or

14
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{b) Whose property is or may be adversely affected by
prospecting or surface eeai-mining and reclamation operations or
any releated acticn ¢©f the Commissioner.

2.87 Piping means a process of internal ercsion which occurs
when water fransports soil or soil like materials through
unprotected exits, developing unseen channels or pipes through an
embankment or its foundation.

2.88 Pit means that part of the surface mining operation
from which the mineral is being actively removed or where the
mineral has been removed and the area has not been backfilled.

2.89 Pre-Existing Discharge means any water discharge frcom
the propesed parmit area prior to and at the time of permit
application under this subsection.

2.80 Preplén means the total application submitted to the
Commissioner including the application forms, mining and
reclamation plan, drainage plan, blasting plan, planting plan,
maps, drawings, data, cross-sections, bonds and other information
as may be reguired to obtain a permit.

2.91 Principal Shareholder means any perscn who is the
record or beneficial owner of ten percent (10%) cor more of anv
class of veting stock.

2.92 Principal Spillwav means a hydraulic structure which
passes water at levels between normal pocl and the emergency
spillway invert elevations.

2.83 Probable Maximum Precipiftation means the depth-
duration-area rainfall for a particular arsa that represents the
maximizing of meteorclogical conditions.

2.94 Prospecting means the field gathering of surface or
subsurface geclcgic, physical, or chemical data by trenching,
drilling, geophysical, cor other techniques necessary to determine
the quality and guantity of overburden and ccal of an area.

2.95 Protected Structures means for purposes of blasting,
apy-gtruyctyureg-the-digtanece-to-which-ig-used-te-categiste-maximum
weight-of-cxpiegives-to-be-useddwellings, public buildings,
gscheools, churches, or community or instituticnal buildings.

2.96 Public Building means any structure that is owned or
leagsed by a public agency or used primarily for public business
or meetings.
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2.97 Quick Assets means cash and current assets that can be
guickly turned into cash.

2.98 Reasonably Available Spoil means spoill and suitable
coal mine waste material generated by the remining operation or
other spoil or suitable cczl mine waste material located in the
permit area that is accessible and available for use and that
when rehandled will not cause & hazard to public safety or
significant damage to the environment.

2.99 Recharge Capacity means the ability of the soils and
underlving materials to allow precipitation to infiltrate and
reach the zone ©of saturation.

2.100 Reclamation means those actions taken to restore
mined land to the approved post mining land use.

2.101 Remined Area means cnly that area of any ccal
remining operation on which coal mining was conducted before the
effective date ¢f the federal Surface Mining Control and
Reclamation Act of 1877 (PL-95-87).

2.1C2 Renewable Resource Landg means geegraphicai-areas
which-eontribute-sigrificantiv-so-the-long-range-produektivity-of
a-water-suppivyr-or-fagd-or-£fiber-productsr--agquifers and areas
for the recharge of aguifers and other underground waters, areas
for agricultural or silvicultural prcduction of food and fiber,
and grazing lands.

2.103 Retained Earnings means stockholder's eguity that has
arisen from retained assets from earnings in the business. This
shall include only earnings from normal operations and not gains
from such transactions as the sale of plant assets c¢r
investments.

2.104 Return On Investment means the relation ¢f net profit
for the last yearly pericd to ending net worth.

2.105 Safety Factor means the ratio of the sum of the
resisting forces to the sum of the loading forces in a
constructed valley £ill, backfill, dam, or refuse pile.

2.106 Sediment means so0lid material that is either in
suspensicn, is being transported, or has been moved from its site
of corigin and has come to rest on the earth's surface.

2.107 Sediment Control Structure or Sediment FPond means an
impoundment designed, constructed, and maintsined in accordance
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with these regulations for the purpose of removing soliids from
water in order to meet applicable water guality standards or
effluent limitations before the water is discharged into the
receiving stream.

2.108 Self-Bond means an indemnity agreement in a sum
certain payable to the Commissicner, executed by the permittee
and by each individual and business organization capable of
influencing or controlling the investment or financial practices
of the permittee by wvirtue of his authority as an officer or
ownership of all or a significant part of the permittee, and
supported by agreements granting the Commissiconer a security
interest in real or perscnal property pledged to securs
performance by the permittee.

2.109 Significant Aguifer means a stratum or group of
strata that can store and transmit water in significant
guantities for a specific use.

2.110 slope Protection means measures taken to control
erozion on slopes.

2.111 " Slope Stability means the relative degree of safety
from the development of & landslide in a slope, as defined by one
or more standard engineering methods of analysis.

2.112 Speil means overburden that has been removed during
surface mining operations.

2.113 Stabilize means to control movement of soill, spoil
piles or areas of disturbed earth.

2.114 Stoniness means a characterization of earth,
overburden or spcil which describes the relative proportion of
its content of btoulders and stone and rock aggregate as compared
to its sand, silt, clay or rcock fragment content.

2.115 Strength Parameters mean those engineering values
obtained from standard engineering shear strength tests of soil
or soil like material,. . -

2.116 Structure means, except as used in the context cf
subsection 3.8 of these regulations, any man-made structures
within er-in-the-prexzmity-ef-surface-mirning-or outside the
permit areas which include, but is not limited to:
heusesdwellings, outbuildings, commercial buildings, public
buildings, community buildings, institutional buildings, gas
lines, water lines, towers, airports, underground mines, tunnels
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and dams. The term dees not include Sstructures built and/or
utilized for the purpose of carrying out the surface mining
operaticn-are-net-iacinded-in-thia~-definition.

2.117 Zub-Drainage System means a designed and constructed
system provided for the conveyance of subsurface water.

2.113 Subsidence means, as i1t relates to underground mining
operations or auger mining, a sinking, collapsing andor cracking
cf & portion &f the earth's surface caused by wveoids bensath the
surface created by mining.

2.119 Substantial Legal and Financial Commitments in a
Surface Coal Mining Operation means that significant investments
and legal ccommitments have been made in activities and facilities
such as power plants, railroads, c¢oal handling, preparation,
extraction or storage facilities and other capital-intensive
activities on the basis of a lcong term ccal contract.

2.120 Subkstantially Disturb means, for purposes of
prospecting, to significantly impact land c¢r water resources by
blasting; by removal of vegetation, teopscil, or overburden; by
construction cof roads or other access routes; by placement of
excavated =arth or waste material on the natural land surface or
by other such activities; or to remove mcre than 250 tons of
coal.

2.121 Successor in Interest means any person who succeeds
to rights granted under a permit by transfer, assignment or sale
of those rights.

2.122 Surety Bond means an indemnity agreement in a sum
certain pavable to the Commissioner executed by the permittes
which is supported by the performance guarantee of a corporation
licensed to do business as a surety in the State cof West
Virginia.

2.123 8Surface Mining and Reclamation Operation means
surface coal mining operations and all activities necessary or
incidental to the reclamation of such operations.

Z2.124 Surface Water means water on the surface of the
earth.

2.125 Topsoil means the A _and E-horizeon soil layer of the
threefour (4) major soil horizons,
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2.126 Toxic-Forming Materials means earth materials or
wastes which, if acted upcn by air, water, weathering or
microbiclegical processes, are likely to produce chemical or
physical conditions in soils, air or water that are detrimental
to the environment.

2.127 Toxic Mine Drainage means water that is discharged
from dctive or abandoned mines or other areas affected by surface
mining operations, reclamation coperations, or prospecting
operations which contains a substance which through chemical
action or physical effects, is likely to kill, injure or impair
biota commenly present in the area that might be exposed to it.

2.128 Transfer, Assignment or Sale of Rights means a change
in ownership pursuant to subsection 2.83 or other effective
control over the right granted in a permit or approval tTo conduct
surface eeai-mining operaticons-under¥-a-pexrmzE.

2.128 Underground Development Waste means waste rock
mixtures of coal, shale, claystone, siltstone or other related
materials that are brought to the surface for disposal.

2.130 valid Existing Rights exists, except for haulroads,
in each case in which a person demonstrates that the limitation
provided for in the Act would result in the unconstitutional
taking of that person's rights. For haulrcads, valid existing
rights means a rocad or recorded right-of-way or easement for a
road which was in existence prior to August 3, 1877. A person
possesses valid existing rights if he can demonstrate that the
coal is immediately adjacent to an ongecing mining operation
which existed on August 3, 1977 and is needed to make the
cperation as a whole economically viable. Valid existing rights
shall alsc be found for an area where a person can demenstrate
that an SMA number had been issued prior to the time when the
structure, road, cemetery or other entity came intc existence.

2.131 Valley or Head-of-Hollow Fill means a f£ill structure
consisting of any material, other than organic material, placed
in a valley where side slopes of the existing valley measured at
the steepest point are greater than twenty (20) degrees or the
average slope of the profile of the hollow from the toce of the
fill to the top of the fill is greater than ten (10} degrees. In
head-of-hollow fills the top surface of the £ill, when completed,
is at approximately the same elevation as the adjacent ridge
line, and no significant area of natural drainage occurs above
the fill draining into the fill area.
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2.132 vieclaticon, Failure or Refusal means a vielation of a
conditicn of a permit issued pursuant to the Act or these rules
and regulationsg; or a failure or refusal to comply with any order
issusd under Sections 15, 16, or 17 of the Act, or any order
incorperated in a final decision issued by the Commissioner under
+the Act, except an order incorporated in a decision issued under
Seetipn~-t7fdy~paragraph (1), subsection (d), Secticn 17 of the
Act. -

2.133 Willfullv means that an individual acted:

(a) Either intentionally, voluntarily or consciously; and

() With intentional disregard or plain indifference to
legal reguirements in authorizing, ordering or carrying out a
corporate permittee's action or omission that censtituted a
violaticn, failure or refusal.

2.134 Woocdlands means commercial woodlands where the post-
mining land use would result in the development of a commercial
product where flat or gently rolling land is essential for the
operation of mechanical harvesting eguipment. -

2.135 Working Capital means the excess of the operator's
current assets over its current liabilities.

2.136 Zone of gSaturaticon means the zone below the
piezometric surface in which 21l voids are £filled with
groundwater.
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38-2-3. Permit Application Regquirements and Contents

3.1 ‘Applicant Information. All information provided by an
applicant in an application for a surface mining permit shall be
clear and concisze and shall be provided in a format prescribed by

the Commissioner and/or a format regquired by the federal Q0ffice
of Surface Mining Reclamation and Enforcement. In addition to
the information reguirements of Section 9 of the Act, each
application for a permit shall contain the following information
except that submittal of a social security number is at the

cption of the applicant:

(a) A statement as to whether the applicant is a
corpcration, partnership, =frgiesole proprietorship, association,
or other business entity.

fby--Names-address--teiephone-nunberr;-and-seciai-geeurity
rumber-er-taxpayer-identifiggtion-nufbexr-of-the-appiicantsy-~tkea
operater-{if-different-frem-the-appiiecanti--the-appiicantis
regident-agert-whe-witl-asgepE-service-gf-proecegs--the-persen-whe
wit:i-pay-tke-sbandened-mine-tapnd-rectamatien-feesy-and-any
cpntractor-vha-witi-conduct-the-gsurface-escatr-mining-and
reclamatipp-operatienss

_____ ftey--Where-appiieabiet

---------- £€id--Namer-titier-address-and-seciat-security-ndnber-axr
Taxpayer-identificatien-Aumber-ef-every-person-whe-centratg-the
appiieant-~-inetuding-every-ecffiger--partner-and-director-of-the
epptiecant-and-the-operatory-and-the-nane-eof-aay~other-persen-wke
performs-a~-funetion~simitar-to—-a-director-ecf-the-appiicant-exr-the
operatexr--~the-date-of-agsuming-that-pegitions-and-when
appreprigte-in-the-gnruat-repert-reguired-by-paragreph-¢ted-af
Subseection-3-26-of-thig-seetion--the-date-ef-iecaving-that
pesttiens

---------- f23--Names-addreggs-gociat-gsecurity-Aumber-oxr-taupayer
identifieation-aumber~and-parecent-of-owynership-ef-cach-pergsn
whe-owRgS-or-ceptreis-an-itrterest~-in-the-permit-appiicantr-or-an
eperateor-if-other-than-anr-appiiecaptr-either-direetiv-ar
indirectiy-through-cne~or-mere-intermaedigry-caempaniegsy--I£
GWREEShiP tg- 1ndafee%--%he-we&atienshig -betwesn~intermedzary
ecompantes-must-pe-furatsheds

---------- ¢+23-~-Names-titie--pddrags-anrd-geciat-geeurity-Aumber-ax
taxpaver-identification-numkber-of-cach-officer-and-diresteor-of
any-entity-which-ewns-or-ecntreis-an-interest-in-the-permtt
apptieants-or-an- ewner—bf ether-than-aR-appiicantr-either
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direetly-or-indireetiy~threugh-one-or-more-intermediary
compantegy-the-dete-of-assuming-that-positionry-and-when
appregriate-in-the-annuai-report-reguired-by-paragraph-<¢4d}-ef
Subseetion-3-26~0f-thig-seetionr-the-date-pf-teaving-that
pesittiens

---------- ft4t--Namer—-addregsr-goctai-gecuriEy-—RuRBer-or-taxpayer
itdentificeatien-number-and-percentage-of-ewnershin-of-caeh
subsidiary-tn-which-the-appiteant-direetiy-or-indirectiy-owns-a
tapn-{i8)-percent-or-granter-interaegst---If-SswRrerghip-is-indireet;
the-relatisnship-betvween-intermediary-compantes-must-be
furnighads - .

---------- ¢5)-~Anv-pames-ipnetuding-that-of-any-gubgiditaryr-and
soetai-seeurity-aunber-er-taxpayer-identification-rumber-under
which-the-appiieant--partRrer-er-anyene-wvhe-owRrs-a~ten—£157}
pereent-or-greater-interest-in-the-appiicank--aithaer-directiy-or
tndirectiy-through-one-er-more-intermediary-compantes--Row
operatag-or-previousiv-operated-a-gurface-¢eai-miring-and
reetamation-eperatien-in~-the-Yntted-Sktates-within-the-five-£53)
vears-praceding-the-date-of-apptiecatiens

----- tdy--A-gtatemert-of~any-pending-gsurface-coai-miaing-and
reclipmatien-eperatien-permit-appiications-in-the-Ynited-States,
and-ef-ali-eurrent-and-previeuz-ceat-Rrinitng-permits—-in-the-Ynited
Stategs-hetd~during-the-five-{5)-years-preceding-the-date-of-the
appiiecation-by-any-pergen-identified-in-part-¢51-af-paragraph
teyr-Subseetion-3-i-of-thig-geetionr--Sueh-statement-shaei i
previde-permit-or-appticatiorn-Rrumbers-or-ether-identifierg-and
the-identity-of-the-State-reguiatery-autherity-fer-each-eperatien
tigkeds : :

(k) The name, address, telephone number and, as applicakle,
social security number and emplover identification number of the:

{1} Applicant;

(2) Applicant's resident agent; and

(3) Person who will pay the abandoned mine land
reclamation fee.

{c) UList, for each person who owns or controls the
applicant under the definition of "owned or contrclled” and "owns
and controls" in subsection 2.83 of these regulations (as
applicable):
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(1) The person's name, address, socizal Security
number, and emplover identification number:

(2) The perscn's cwnership or control relationship to
the applicant, including percentage cf cwnership and location in
organizaticnal structure; :

(3) The title of the person's position, date position
was assumed, and when submitted under paragraph (h), subsection
3.33 of these regulations, date of departure from the position;

(4) Each additional name and identifving number,
including employer identificaticn number, federal or sState permit
number, and MSHA number with date of issuance, under which the
person owns or controls, or previously owned or controlled, a
surface coal mining and reclamation operation in tne United
States within the five years preceding the date of the
application; andg .

(5) The application number or other identifier of, and
the regulatory authority for, any other pending surface coal
mining operation permit application filed by the person in any
state in the United States.

(d) List, for any surface ceoal mining operation owned or
controlled by either the applicant or by any perscn wno owns or
controls the applicant under the definition of "owned or
controlled" and "owns or controls" in subsection 2.83 of thesa
regulaticng, the operation's:

(1) Name, address, identifying numbers, including
employer identification number, federal or state permit number
and MSHA number, the date of issuance of the MSEA number, and the
regulatory authcrity; and

(2) Ownership or control relationship to the
applicant, inciuding percentage of ownership and location in
organizational structure.

(e) The name and address of each legal or eguitable owner
of record of the surface and mineral property to be mined, each
holder of record of any leasehold interest in the property to be
mined, and any purchaser of record under a real estate contract
for the property to be mined.

(£) The name and address of each owner of record of all
prepexty (surface and subsurface) eentigueus-tewithin cne hundred
(100) feet of any part of the proposed permit area.
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(g} The Mine Safety and Health Administration (MSHA)
numbers for all mine-assoclated structures identified in the
permit that require MSHA approval.

{h) A statement of all lands, interest in lands, options,
or pending bids on interests held or made by the applicant for
lands contiguous to the area described in the permit applicaticn.
If reguested by the applicant, any information required by this
paragraph which is not on public file pursuant to the Act shall
be held in ccnfidence.

fiy--When-the-taxpaver-identification-aumber-raeguirad-by
paeragraphs-{ej-and-{eds-Subgectieng-3ri-ef-thig-section-z3-a
Zaeiat-secsurity-Rumber-~tha-gubriggien-tg-net-mandatery-

€33(41) A statement of whether the applicant or any
subsidiary, affiliate, or perscns eernfrsiied-byowned or
controlled or under eemmer-control or ownership with the
applicant has: i

(1) Had a Federal cor State coal mining permit
suspended or revoked in the five (5) vears preceding the date of
submission of the applicaticn; cr

(2) Forfeited a performance bond or similar security
deposited in lieu of bond.

€R3(3) A brief explanation of the facts involved if any
such suspension, revocation, cr forfeiture referred to in parts
(1) and (2) of paragraphs ¢33(e) of this subsection has occurred,
including:

(1) Identificatien number and date of issuance of the
permit, and the date and amcunt <¢f bond or similar security;

(2) Zdentification ¢f the authority that suspended or
revoked the permit or forfeited the bond and the stated reasons
for the action;

{2) The current status of the permits;and bond, or
similar security invelved:

(4) The date, lccation, and type of any administrative
or judicial proceedings initiated concerning the suspension,
revocation, or forfeiture; and

(3) The current status of any administrative or
Jjudicial proceedings. .
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£33 A-iigkt-ef-aii-vielatior-peitigeg-received-bBy-the
appticant-or-apy-spbsidiaryr-affitigfer-or-pergen-eentroiied-by
er-vpder-commen-centret-with-the-appiicant-in-conpnection-with-any
surface-coni-miRning-cperation-during-the-three-¢t33-year-pexriod
precading~-the-apptication-dater;-£for-a-viaiatien-ef-any-pravizian
of-the-Aetr-or-of-apvy-ipwr-rute-er-reguiation-ef-the~-Urited
Stategr-gr-of-any~State-tawr-ruie-or-reguiation-cnaeted-pursuant
to-Federai-tawr~rule-gr-regulation-pertairning-te-air--water;-or
ervirorpmentai-protection---Fhe-appiication-shaiti-atse-esntain-the
following~-informaticon-abent-ecaeh-viotation-noticar

—————————— £iy--The-daote-ef-iagsdanecer-the-pame-of-the-persen-o
whe-the-visiatisn-netice-was-izsded;-and-the-igsuing-reguiatery
autherzty - -department-or-ageneys

(k) List, for any wviolation of a provisicn of the Act or
these regulations and any other federal or state laws rules and
regulations pertaining to air or water envircnmental protection
incurred in connection with anvy surface mining coperation received
by the applicant during the three (3) vear pericd preceding the
gpplicaticn date, and a list of all unabated cesgaticn orders,
and abated air and water gquality violation notices received prior
to the date of the application by any surface mining and
reclamation operation owned or controlled by either the applicant
¢r by any person who owns or controls the applicant. For each
viclation notice or cessation order reported, the lists shall
include the following information as applicable:

(1) Any identifyving numbers for the operatiocn,

including the federal or state permit number and MSHA number, the

dates of issuance c¢f the violation notice and MSHEA number, the
name of the person tc whom the violation notice was issued, and
the name of the issuing regulatory authority, department or

agency;

(2) A brief description of the violation alleged in
the notice;

(3) The date, location, and type of any administrative
or judicial proceedings initiated concerning the wviolation,
including, but not limited to, proceedings initiated by any
person to obtain administrative or judicial review of the
viclation;

(4) The current status of both the proceedings and the
viclation notice; and
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(5) The actions, if any, taken by any perscon to abate
the vioclation.

(1) Each application for a permit shall contain a sworn
statement as follcows: "The informaticn contained in this
application is true and correct to the test of my knowledge and
pelief." Such statement shall be signed by an accountable
official of the applicant and shall be notarized.

fm}--fThe-saie-or-eother-senveyanee-ef-a-3gurfaece-eocat-mining
and-reelamaktion-operation-which-khas-outstanding-vioctationésy-
eutstanding-etvii~pennttiegr-or-reclamation-feaeg-—aer-the-gnle-ar
ether-ecnveyanee-eof-any-interest-in-ar-crtity-with-outatanding
vietgtiongy-penattiesy-or-feasr-ar-the-gake-ar-eonaveyanee—-a£f-an
entiTy-which-ewags-or-ecntrois-an-epttEy--or-ss-cwned-or
eoRtrotied-by-an-entity-which-owRs-or-eortroigs-a-gurface~coak
mining-and-rectamation-operatien-with-an-outstanding-viaintion-
perattieg-or-fees-shalli-pot-in-any-way-affect-the-applticaticon-of
the-permit-bioek-senction-set-forth-in-thegse-regutatienss

----- tR3--ARy-persern-wher-through-whatever-meana--agsumes
owAnership-gr-controt-direetiy-er~indiregtiy-of-a-aurface-coanl
miatag-and-reectamaticon-operaticn-shatli-Beceme-respenaibia-for-the
gorrection-cf-aii-outsktanding-viotations-and-payrent-aof-ail
edtstending-penattieg-gnd-fees-fer-the-eperations

fo3(m) The applicant for a permit cr a revision of a
permit shall have the burden of establishing that his application
is in compliance with all the reguirements ¢f the Act and these
rules and regulations.

(n) After an applicant is notified that the application is
apecroved, but before the permit is issued, the applicant shall
update and correct the information previously submitted under
this subsection or indicate that nc change in such information
has cccurred.

3.2 2dvertisement.

{a) SMA File Number. Prior to the publication of an
advertisement for a surface mining permit in accordance with
paragraph (6), subsection (a), Section 9 cf the Act, the
applicant shall submit an administratively ccmplete surface
mining permit application and obtain a surface mining application
(SMA) file number. Each SMA number shall be valid for one vear.

() Advertisement Information. Each advertisement will
contain at a minimum:
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{1) The surface mining application (SMA) file number:;

{2) A clear and accurate location map of a scale and
detail found in the West Virginia General Highway Map. The map
size will be at a minimum Ewefcur inches (2Z4") x Ewefour inches
(24"). Longitude and latitude lines and north arrow will be
indicated on the map and such lines will cross at or near the
center of the proposed permit area:;

(3) The names and business address of the applicant to
include a street address or route number;

(4) A narrative description clearly describing the
location of the proposed permit area; '

(5) The name{s) of the coal seam(s) to be mined;

(6} The name(s) of the receiving stream(s) into which
drainage from the permit area will be discharged;

(7) The location where a copy of the application is
available for public review:

(8) The name and address of the Department of Energy
Office where written comments or reguests for informal
conferences on the applicaticn may be submitted:;

(9) The type of coperation:

(10) Surface and mineral ownership of the tract(s) to-
be permitted;

(11) Surface and mineral ownership of property owners
within one hundred {(100) feet of the cozl removal area;

(12) Surface and mineral ownership cf property owners
within one hundred (l00) feet of the coal removal area, Where
the permit application reflects that mining will occur within
one-hundred feet (100') of the outside right-of-way of a public
road (except where mine access roads or haulage roads join such
right-of-way), the applicant may choose one of the following
procedures to satisfy the additional public notice reguirement:

(A) Include in the advertisement required in this
section a concise statement:

(1) Identifying the rocad to be affected;
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(ii) 1Identifving the affected segment; and

(iii) Advising that a public hearing may be
requested; or .

(B)Y A separate public notice may be published,
prior to issuance of a permit, which:

(i) Identifies the road to bhe affected;
(ii) Identifies the affected segment: and

(iii) Advising that a public hearing may be
regquested.

(123) Where the permit applicant propcses to relocate
or close a public road, the advertisement shall include a concise
statement which describes:

(A) The identification number and geographic
location of the road:

(B) The particular segment tc be relocated or
closed:

(C) Where the relocated segment is to be sited;

(D) The approximate time and duration of the
relocation or closure; and

(E) Advises that a public hearing may be
requested.

(134) Where an alternative land use is prorposed,
indicate the premining land use and the proposed postmining land
use; and

(145) Where an experimental practice is proposed,
the advertisement shall contain a statement indicating such and
identifying applicable provisions for which a variance is
requested.

(¢) Notice to Governmental Agencies. Upcn receipt of an
administratively complete application for a surface mining and
reclamation permit, a permit revision or a permit renewal, the
Commissioner shall notify all federal or state government
agencies with authority toc issue permits and licenses applicable
te the proposed surface mining and reclamation operation or those
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agencies with an interest in the propeosed operaticn, including
the U. 8. Department cf Agriculture Soil Conservation Service
district office, the local U. S. Armv Corps of Engineers district
engineer, the Naticnal Park Service, State and Federal fish and

wildlife agencies, and the historic preservation officer.

te3(d) Availability of Comments. The Commissioner shall
place on file at the regional office in which a permit, permit
revision or renewal of a permit is filed, a copy of all public
comments received as a result of the advertisement and shall
provide the applicant with such comments. When a permit, permit
revision or renewal of a permit is issued or approved, the
Commissioner shall notify within ten (10) days each person who
filed comments ¢or objections to the applicaticn, each party to an
informal ccnference, and the appropriate local governmental
agencies including the clerk of the county commission. The
Commissioner shall also cause to be published at least monthly a
listing of 2ll permits issueds,--The which listing shall include
a description of the locaticn cf the land to be affected. The
listing shall also be forwarded to the Clerk of the County
Commission.

tey(e) Readvertisement. After a Surface Mine
Application {(SMA) has been advertised once a week for four
successive weeks, and is determined by the Commissioner to have
had a limited number of minor changes which do not significantly
affect the methcd of operation, the reclamation plan, and/or the
original advertisement, he may regquire one (1) additicnal
advertisement to be published with a ten (10) day public comment
period. Permits which are being renewed or significantly revised
and permit applications which are being significantly revised
must be advertised in accordance with paragraph (b) of this
subsection and paragraph (6), subsecticon (a), section 9 of the
Act.

te3(£f) Renctification. A renctification letter shall be
sent to all commentors of a surface mine application (SMA) when a
determination has been made by the Commissioner that
readvertisement is required in acceordance with umder-paragraph
¢63(e) of this subsection.

c£3(g) Certification cf Publication. The advertisement
and publication dates for all permit applications, permit renewal
applications, appiications for revision c¢f a permit, and transfer
assignment and sale of permits, shall be certified and notarized
by the publishing newspaper. The certificate of publication
shall be made a part of the approved application no later than
four (4) weeks after the last date cf publication.
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3.3. Qeccupied Dwellings.

(a) Valid Existing Rights. Where the proposed surface coal
mining operations would be conducted within three hundred (3C0)
feet, measured horizeontally, of any occupied dwelling, the permit
applicant shall submit with the application a notarized written
waiver by lease, deed, or other convevance from the owner of the
dwelling, clarifyving that the cwner and signator had the legal
right to deny mining and knowingly waived that right. The waiver
shall act as consent to such cperations within a closer distance
of the dwelling as specified.

{b) Waiver. Where the applicant for a permit had obtained
a valid waiver prior to August 3, 1977, from the owner of an
occupied dwelling *o mine within three hundred {300) feet of such
dwelling, a new waiver shall noct be reguired:

(l) Where the applicant for a permit had obtained =
valid waiver from the owner of an cccupied dwelling, that waiver
shall remain effesctive against subseguent purchasers who had
actual or constructive knowledge of the existing waiver at the
time of purchase. ,

(2) A subseguent purchaser shall be deemed to have
constructive knowledge if the waiver has been properly filed in
public property records pursuant to State laws or if the mining
has proceeded to within the three hundred (300) fcocot limit priocr
to the date cf purchase.

3.4 Maps.
{a) Scale for Maps. Except as otherwise noted in these

rules and regulations, the scale reguired for all maps shall be
as follows!:

(1) The preferred scale of maps prepared from United
States Geological Survey topographic maps on 7.5 minute
quadrangle shall be five hundred foot {(35C00') to the inch;

{2) The preferred scale for maps associated with
underground cocal mining operations and facilities incidental to
coal mining shall be two hundred foot (200') to the inch; and

(3) Other scales may be used where imprcved clarity
and accuracy are achieved.

(b) Map sSize. All maps and plans shall be submitted on
print paper, thirty inches (30") by forty-two inches (42") or
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less. If supplementary maps or plans are attached, match lines
shall be used.

(c) Color Code. A color code shall be used in preparing all
maps to indicate critical features of the permit area as follows:

{1) Red shall indicate mineral to be removed:;
(2) Blue shall indicate water and drainage patterns:;
(3) Green shall indicate areas regraded;

(4) Yellow shall indicate all other areas within the
permit boundary; and

{5) Purple shall be used to cutline adjacent mining
permits.

(d) Preplan. In addition to the requirements of (12) and
{13) of subsection (a) Sections 9£a3€:23¢133 and Section 10 of
the Act, the prepitar-mapapplication shall include the following
information:

(1) The location and current use of all structures
within one thcusand feet (1000')} of the proposed permit area;

(2) All public roads located on or within one hundred
feet (100') of the proposed permit area;

(3) The boundaries of any public park or historic lands
within or adjacent to the permit area;

(4) All cemeteries located on or within one hundred
feet (100') of the prcoposed permit area;

(5) Any portion of a unit of the National System of
Trails or the Wild and Scenic River System, including study
rivers designated under Section 5(a) of the Wild and Scenic
Rivers Act which are located within or adjacent to the proposed
permit area;

(6) The current use and land use classifications of the
area of land and adjacent lands upcn which the permit is sited
and adjacent lands; .

€63(7) The location of all existing owned or leased
structures to be used for surface mining operations which are to
be exempt from design standards;
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£73(8) The date the map was prepared, a north arrow,
guadrangle name and location meap:

£83(S) Where the natural slope of the land below the
coal outcrop is less than twenty (20) degrees and downslope
placement of overburden or spoil is proposed, the map shall
indicate percent slope of the land at two hundred foot (200')
intervals along the cropline;

€83(1C) The location of each facility to be used to
protect or enhance fish and wildlife and related environmental
values;

(11) Where the propecsed permit area has been previously
mined and to the extent that such information is available, 1list
the type of mining used, the coal seam or other mineral mined,
the extent ¢f mineral removed, and the approximate date of

mining:;

tz093(12) Extent of proposed auger operations:;

€::3(13) Surface and mineral owners and property lines
within and-eemtigueus-te-the permit area and within one hundred
(100) feet of any point of the permit area;

€:x23(14) Location of water supply intakes for current
users of surface water;

€333 (15) Location and identification of sub areas if
incremental bonding is to be used;

€%343(16) Location and extent of subsurface water, if
encountered, within the proposed permit or adjacent areas,
including, but not limited to, areal and vertical distribution of
aquifers, and portrayal of seasonal differences of head in
different aguifers on cross sections and contour maps;

€253(17) The location of all oil and gas wells and
other utilities within the proposed permit area are to be shown;

¢263(18) The lcoccation and extent of topsoil borrow
areas;

€273(19) Air pellution monitoring and control facility
and subsidence meonitoring location;

€383(20) Any permanent facility to remain after
mining; and
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€393(21) ALl cocal storage, cleaning,-ard lcading, and
refuse disposal areas. )

(e) Drainage Map. Unless the information required by this
paragraph can be shown on the preplan map in a clear and legible
fashion, a separate drainage map of the same size scale and
detail of the preplan map shall be made a part of the permit
application and shall contain the fellowing:

(1) The directional flow of water on and away from the
permit area;

(2) Location of all monitoring sites used to develop
surface and groundwater base line information;

(3) Locaticn of all surface and ground water
monitering sites to be used for satisfying reporting requirements
during the mining operation:;

(4} Locaticon of all ercsieon and sedimentation control
structures; and

(3) The extent and boundaries of each component
drainage area.

(f) Supplemental maps for underground ccal mining permit
applicaticons. In addition to other maps reguired in this
Section, each permit application for underground mining
operaticns shall include supplemental maps as follows:

(1) A U.S5.6.8. topographic map of the area extending
peyond the proposed mining limits and showing the following:

{A) Name and series of the sheet:;
(B) Scale, latitude, and longitude;

{(C) Limits of underground mining operation
proposed;

(D) Surface area to be permitted;
(E) Cropline of the ccal seam to be mined;
(F) Location and identification of all mine

openings for the proposed mine including shafts, slopes, drifts,
boreholes, etc; and
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(B) Location of all surface structures not owned
by the applicant over the area to be mined.

(2) A mine development map drawn to scale showing:

(A) Boundaries of underground mining operaticn
and any adjacent active or abandoned mines in the same seam;

(B) All owners of property and all residents
within the area above the proposed underground werkings. The
area above the underground works shall mean within the angle of
critical deformation but at least 15¢ from any ceal removal:;

(C)Y Present extent of underground mining as well
as projected headings;

(D) Date, scale, neorth arrow, dip, strike, and
average dip of the coal seam toc be mined:

(E) All gas wells, oil wells, water wells, and
test drill holes:

(F) Locaticn ¢f all known faults;

(G) Area and extent of previous cor proposed auger
or strip mining in the same seam;

(H) Location and thickness of outcrop barriers;
and

{I) Elevation of all entries, fanways and
borehcles.

3.5 Cress Sections and Profiles. The application shall
contain cross-sections and/or profiles which accurately depict:

{a) The existing premining surface configuration and the
final surface configuration that will be achieved. Cross
sections shall be developed from sufficient slope measurements to
adequately represent the existing land surface cenfiguration of
the propesed permit area. Slope measurements shall take into
account natural variations in slope, to provide accurate
representation of the range of natural slopes and reflect
geomorphic differences of the area to be disturbed. The
Commissioner may require additional slope measurements at
specified intervals and locations on a site-by~-site basis;
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{b) The vertical distribution of aquifers showing seasonal
differences in head, if available, for the propesed permit area;

{c) Cross secticnal area and preofiles of excess spoil
disposal areas with all appurtenances shown including rock cores,
subsurface drains, surface drainage structures, foundations, etc:

(d) Cross sectional areas and profiles of all drainage and
sediment contrel structures including ponds, impoundments,
diversicons, sumps, etc; and

(e) Cross sectional areas and profiles of all roads.

3.6 Operation Plans and Specifications. Ern-addxztien-ke
ether-piang-reaquired-by-the-Acktr-the-applicatien-gshaii-eontain
pians-ard-apecificotiong~degeribing+-Each application shall
contain in addition to other plang, specifications, and
descriptions required by the Act and these regulaticns a
description of the mining operations preposed to be conducted
during the life of the mine within the proposed permit area,
including, at a minimum, the following:

(a)}) A narrative description of the tvpe and method of cozl
mining procedures and proposed engineering technigues,
anticipated annual and total production of coal, by tonnage, and
the major equipment to be used for a2ll aspects of those
operaticns; and

(b} A narrative explaining the construction, meodification,
use, maintenance, and unless retention of such facilities is
necessary for postmining land use, remcval of the following
facilities:

(1) Dams, embankments, and other impecundments;

(2} Overburden and topsoil handling and storage areas
and structures:

(3) Coal removal, handling, storage, cleaning, and
transportation areas and structures;

‘ {4) Spoil, coal preocessing waste, and noncezl waste
removal, handling, storage, transportation, and disposal areas
and structures; = -

{(5) Mine facilities; and

(6) Water and air pellution control facilities,

35




Title 38
CSR 2
Section 3

€azx(c) A description ¢f Ehow the applicant will case,
seal or ctherwise manage augerhcles, boreholes, shafts, weils and
other openings;

€ba(4d) A description c¢f Ehow the applicant will remove,
store and redistribute topsoil, subscil or topsoil substitutes,
and other materials. When topsoil substitutes are proposed, the
suitability determination, analytical data, and laboratory
certification required in paragraph (c), subsection 14.3, of
these regulations shall be made a part of the permit application:

telx(e) Where topsoil borrow areas are proposed, the
applicant shall submit a reclamation plan for such areas;

£43(£) A description of Hhow the applicant will handle
acid forming and toxic forming materials and materials
constituting a fire hazard:;

fte3 (g} The design and construction of excess speoil
disposal areas; and

¢£3(h) = The design and construction of a drainage and
sediment control system to include:

(1) A description, map, and cross section of the
structure and its location;

(2} Preliminary hydrologic and geclogic information
required to assess the hydrologic impact of the structure;

(3) A survey describing the potential effect on the
structure from subsidence of the subsurface strata resulting from
past underground mining operation if underground mining has
occurred;

(4) A certification statement which includes a
schedule for the submitting of any detailed design plans for
structures that are not submitted with the general plan. The
Commissicner shall have approved, in writing, the detailed design
plan for a structure before construction begins;

(5) Each structure design plan that is of such size or
storage capacity that it is a dam as defined in Article 5D of
Chapter 20, Code of West Virginia, shall be prepared by, ©or under
direction of, and certified by a gualified registered
professional engineer;
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(6) The design shall include any gectechniecal
investigaticn and construction requirements for the structure:

(7} A description of the operation and maintenance
regquirements for each structure; and

(8) A timetable and plans to remove each structure, if
appropriate.

€ga3(i) The design and constructicn of all roads; and
thy () A vegetation plan.

3.7 Disposal of Excess Spoil.

(a} Each application shall contain descriptions, including
appropriate maps, cross sections, drawings, and design of the
excess spoil disposal structures which will comply with the
standards of subsection 14.14 of these regulations. These plans
shall describe the design, construction, operation, maintenance,
and .if apprcopriate removal of the site and structures where
alternative designs will achieve eguivalent stability and meet
all applicable requirements of the Act, these regulations, and
the terms and conditions of the permit, the Commissicner may
approve such alternative design.

{b) Each application shall contain the results of a
gectechnical investigation of the propcsed disposal site,
including the following:

(1) The character of bedrock and any adverse geologic
conditions in the disposal area:;

(2) A survey identifving all springs, seepage, and
ground water flow observed or anticipated during wet pericds in
the area of the disposal site:

(3) A survey of the potential effects of subsidence of

the subsurface strata due to past and future mining operations;

(4) A technical description of the rock materials to
te utilized in the construction of those disposal structures
containing rock chimney cores or underlain using a rock drainage
blanket:; and

(5) A stability analvsis including, but not limited
to, strength parameters, pore pressures and long-term seepage
conditions. These data shall be accompanied by a descripticn of

37




Title 38
CSR 2
Section 3

all engineering design assumptions and calculations and the
alternatives considered in seiecting the specific design
specifications and methods.

{c) If rock-tce buttresses or key-way cuts are reguired,
the applicaticn shall include the following:

(1) The number, location, and depth of borings or test
pits which shall be determined with respect tc the size of the
spoil disposal structure and subsurface conditions;:; and

(2) Engineering specifications utilized to design the
rock-toe buttress or Kev-way cuts which shall be determined in
accordance with subpaeragraph (5), paragraph (b) of this
subsection.

2+73.8 Existing Structures and Facilities:

(a) Each appiication shall contain a description of each
existing structure or facilities proposed to be used in
connection with or to facilitate the surface eea: mining and
reclamation operation. The description shall include:

(1) Location;

(2) Plans of the structure which describe its current
condition;

{3) Approximate dates on which construction of the
existing structure was begun and completed:

(4) A showing, including relevant monitoring data or
other evidence, as to whether or not the structure meets the
performance standards of the Act and these regulations: and

{(5) A compliance plan for each existing structure
proposed to be modified or reconstructed for use in connection
with or to facilitate the surface ccal mining and reclamation
operation. The compiiance plan shall include:

(A) Design specifications required for the
modification or reconstructicn of the structure to bring it inte
compliance with current design reguirements and performance
standards of the Act and these rules and regulations.

(B)Y A constructicon schedule which shows dates for
beginning and completing interim steps and final ceonstruction.
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(C) Provisions for moniteoring the structure during
and after modificaticon or reconstructicn to ensure that the
performance standards of the Act and these regulations are met.

(D) A showing that the risk of harm to the
environment or to public health or safety is not significant
during the periocd of modification or reconstruction.

(b) Structures and facilities designed, constructed or in
use pursuant to an approved surface mining permit or prospecting
approval prior to the effective date of these regulations may be
subject to revision or reconstruction where the Commissioner
determines that such revision or reconstruction is necessary to
comply with the performance standards set forth in the Act and
these regulations.

3+83.68 Operation{s) Near Public Rocad.

(a) Where the proposed mining operation is to be conducted
within one hundred feet {1C0') (measured horizontally) of the
outside right-of-way of any public road (except where mine access
roads or haulage reoads join such right-of-way) or where the
applicant proposes to relocate or close any public road, the
Commissioner shall:

(1) Where the public road is to be closed or relocated,
require the applicant skaii-to obtain necessary permission from
the zuthority with jurisdiction over the pubklic road.

(2) Provide an opportunity for a public hearing in the
locality of the proposed mining operation for the purpose of
determining that the interests of the public and affected
landowners will be protected.

(3) Upen reguest for a public hearing by any person,
require the applicant to hold a public hearing and give notice of
the date, time, and place of the hearing in a newspaper of
general circulaticn in the areaz of the proposed mining coperation
at least two (2) weeks in advance of the hearing date.

(4) Make a written finding within thirty (30C) days
fellowing the hearing or after the close of the comment period as
to whether or not the interests of the public and the affected
landowners will be protected. Each participant of record at the
puklic hearing shall be notified of the Commissioner's findings.
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2:93.10 Experimental Practices:

{a) Zach permit application or permit revision shall
contain plans and specifications of any proposed experimental
practices to be employed as a part of the mining and reclamation
operation. All experimental practices shall have prior approval
of the Commissiconer and the director of the federal Cffice of
Surface Mining Reclamation and Enforcement before a permit or
revision can be issued. An application for an experimental
practice shall contain descriptions, maps, plans, and data which
show:

(1) The nature of the sxperimental practice, including
a description of any performance standards for which wvariances
are requested, the duration of the experimental practice, and any
special monitoring which will be conducted:

(2) How use of the experimental practice enccurages
advances in mining and reclamation technology or allows a
postmining land use for industrial, commercial, residential, or
public use (including recreation facilities) on an experimental
basis;

(3) The experimental practice:

(A) Is potentially more, or at least as,
environmentally protective, during and after mining operations,
as would otherwise be reguired by the Act and these regulations.

{B) Will not reduce the protection afforded
public health and safety below that provided by the requirements
of the regulations.

(4) That the applicant will conduct monitoring of the
effects of the experimental practice. The monitoring program
shall ensure the collecticn, analysis, and reporting of reliable
. data that are sufficient to enable the Commissioner and the
director of the federal Office of Surface Mining Reclamation and
Enforcement to:

{A) Ewvaluate the effectiveness of the
experimental practice; and

(B) Icdentify, at the earliest possible time,
potential risk te the envircnment and public health and safety
which may be caused by the experimental practice during and afzter
mining.
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(S) That the applicaticns for experimental practice
under this section will comply with the public notice
regquirements of the Act and these regulations.

(b) Each permit approved for experimental practices shall
be reviewed by the Commissioner at least annually following date
of issuance. The Commissioner may on the basis of this review,
require modifications to the experimental practice.

3.11 In Situ Mining. Any application for a permit for _
operaticns covered by this subsection shall be made according *o
all reguirements of this section applicable to undergrcund mining
activities. In addition, the mining and reclamation operations
plan for operations involving in situ processing activities shall
contain information establishing how those operations will be
conducted in compliance with the regquirements of Section 15 ef
these regulations, including:

(a) Delineaticn of proposed holes and wells and production
zone for approval of the Commissicner:;

(b) Specifications of drill holes and casings proposed to
be used;

(c) A plan for treatment, confinement or disposal of all
acid-forming, toxic-forming or radigactive gases, sclids, or
liguids censtituting a fire, health, safety or environmental
hazard caused by the mining and recovery preocess; and

(d) Plans for monitoring surface and ground water and air
guality, as reguired by the Commissioner.

3-363.12 Subsidence Control Pian.

(a) Each application for an underground cecal mining permit
shall contain a subsidence contrcl plan which includes the
following:

(1) A survey that identifies, on a topographic map of
a scale of 1" = 1,000' or less, structures, perennial and
intermittent streams or renewable resource lands and whether or
not subsidence could cause material damage or diminution of value
or use of such structures or renewable resource lands both on the
permit area and adjacent axeas within a critical angle of
deformation of at least 15 z--Where-the-angie-ef-eritieca:
deformation-is-iesg-than-18-;-the-appiiteant-must-previde
supperting-doeumentation-estabiishing-that-such-tesser-angie
provides-eguai-pretection;
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(2) A general description of the technique of coal
removal, such as longwall, room and pililar, pillar removal,
hydraulic mining or other extraction methods and the size,
sequence, and timing of undergrcocund development c¢f the mine:

(3) An isopach map or other map showing surface
contours and bottom of coal centours-er-ar-everburden-isepaceh-map
and the location and extent of areas in which planned subsidence
is projected, including anticipated effects, and theseall areas
in which measures described in subparagraphs (7) and (8) of this
paragraph will be taken to prevent or minimize subsidence and
related damage and where appropriate to correct subsidence
related damage:

(4) A description of the physical conditions, such as
depth of cover, seam thickness, strike and dip, litholegy, and
other geolcogic and hydrologic conditions, which affect the
likelihood or extent cf subsidence and subsidence-related damage;

(5) A description ¢of the measures to be taken, in
accordance with paragraphs (a) and (b) of subsection 16.2 of
these regulaticns, to mitigate or remedy any material damage orx
diminution in value or foreseeable use that may occur to surface
lands, structures, or facilities due to subsidence;

(6) An acknowledgement that if subsidence causes
material damage or reduces the value or reasonably foreseeable
use of the surface lands, then the operator shall restore the
land to a condition capable of supporting uses it was capable of
supporting before subsidence regardless cf the right to subside;

(7) Except for those areas where planned subsidence is
projected to be used, a detailed description cof the subsidence
contrel measures that will be taken to prevent or minimize
subsidence and subsidence-related damage, including, bui not
limited to:

(A) Backstowing or backfilling of wvoids;

(B) Leaving support pillars of coal;

(C) Leaving areas in which no coal is removed,
includ;ng a description of the overlying area to te protected by
leaving the coal in place:; and

(D) Taking measures on the surface to prevent

material damage or lessening of the value or reasconably
foreseeable use of the surface.
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(8) A description of menitoring plans, if any, to
determine the commencement and degree of subsidence so that other
appreopriate measures can be taken to prevent, er-reduce, or
correct material damage.

(b) The Commissioner may waive the remainder of the
reguirements for a subsidence control plan if the survey reguired
by paragraph (a)(l) of this subsecticn demonstrates, and the
Commissioner determines, that no material damage or diminution of
value or foreseeable use of the land or structures could be
caused by subsidence.

(¢) When an applicant feels it has the right to subside, it
will provide adeguate documentation of same.

(d) Where longwall mining or room and pillar mining with
80% recovery or greater is proposed, the following information
shall be made a part of the plan:

(1) Typical predicted subsidence profile(s) for areas
of planned subsidence. Specify from what source information was
obtained to develop the predicted profile(s) including an
explanation of the method and calculations used to develop
predicticn.

(2) For all areas identified by the survey, indicate
what measures will be taken to minimize material damage or
reduction in wvalue or reasonably foreseeable use. Indicate those
areas in which measures are to be taken (for structures this need
not be addressed when the applicant demonstrates the right to
subside without liability). Such measures may include, but not
be limited to, relocating panels, mining without interruption,
exposing gas lines, supporting foundations of structures, and
insuring that any damage is repaired.

(3) Specify anticipated effects of planned subsidence.
(e) Where room and pillar mining with less than 80% coal
extraction is proposed, the following information shall be made a
part of the plan:

: (1) ©On the development map, show all first mining and
areas of planned pillar extraction.

(2) Describe anticipated secondary mining pians
including percent extraction.
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(3) Under all structures and renewable rescurce lands,
demenstrate what methods will be used to protect that structure
or lands (i. e., leaving solid coal or limited extraction).
Under structures and perennial streams, the area addressed must
extend to the angle of c¢ritical deformation, but net less than
157 unless otherwise approved. If mining is planned under or
adjacent to a structure or perennial stream (for structures this
need not be addressed when the applicant demonstrates the right
to subside without liability), it must be demonstrated to the
extent technoleogically and econcomically feasible that the pillar
design will support the overburden. If it is not techneologically
and economically feasible, a detailed explanation must be
included. .

8-%33.13 Underground Mine Abtandcnment BPlan. Each
application for an underground ccal mine operation shall contain
an abandenment plan which complies with the requirements of
federal Mine Health Administration regulations at 30 CFR 75.1711.
The abandonment plan shall alse centain the folliowing
specifications:

(a}) The width of outcrop barriers:

(b} The type and number of permanent seals proposed, their
design details, and the proposed materials to be used for
construction;

(c) The maximum head of water expected on the cutcrop
barriers and mine seals; and

(d) The type and design details of seals for boreholes.

3+123.14 Repreeessing-er-Remevai-of-Abendoned-Esai-Refuse
Brepesai-Piiegs

----- Whera-the-Commigsioner-determines~-that-a-highar-ar-better
fend-use-witi-result;-ar-vwhere-the-safety-and-weifare-of-the
pubiie-ig-impreved-er~-when-the-enhaneement~af-the-envirenment
Witi-resuity-hRe-may-issue-a-gpeeciai-permik-for-reproeessing-or
remevai-of-an-abandoned-¢eopi-refuge-digpoesat-aereas—~~An
appiiecatien-for-a-gpectal-perpit-for-removal-af-an~abandened
refuge-disposdi-arec-shati-be-gubmitted-to-the-Commiagtoner-for
reviews

-——==fga3--Fhe-appiticaticon-shaii-ineiude-ptans-and-gpecifications
for-reprocegsing-or-remevai-ef-the-eoai-refuse~and-rectamatien

rFesteratiep-ef-the-gite-which-have-been-prepared-by-or-under-the
direct-guperviaion-ef-an-engineer-ineituding-twe-getgs-ef-maps-and
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ptans~on~-standard-Z24°-by-36'-3ize-pitan-sheets-and-seven-copiaes-of
a-gubmittali-econtaining-a-project-narrakiver-reeiamarion~pian;
speeitficatiengr-supporting-datar--reducad-maps-and-pians---Petaiis
of-the-sukbmittai-are-ag-fetiowss

---------- ¢ty--The-preject~-~narrative-shaiti-incivde~ak-a~-minimum-2
diseussior~of-exigsting-site-condiktiengy-Rew-tkRe-operation-witl
proteet-the-pubiie-or-environment-or-aececempiish-a-mere-degirabie
tard-usey;-the-design-tifa-of-the-operagtionr~quantity-apd-type-of
materigl-to~-be«remevedr-methed-of-operaktion-te~inciude-phasez-af
remevair-aeguence~ef-aritieni-corgirvektreon-phasag--and-a
deseripticn-of-tha-dutiegr-respopsibititiag-~and-ineg-of
commAunteation-ef-these-perseng-respensibie-fer-managerent-ef-the
opaeragtienc

---------- ¢Z3~-Phe-reesiamakieon-pitan-shati-inpciude-ag-a-Ainimum
the-itoecation-and-eapacity-af-the-gediment-cererot-facitities--ard
reciametioR-precedures-and-speeificakiong-for-the-revegetation
aad-grading-of-the-gikes

---------- t33--Supperting-data-shaeiti-ineiude-as-a-minimum-the
assumptiens-and-parametergs-used-in-the-degign-gf-the-operations
the-cateuiations-used-in-the-operatien-degignr-and-the-regults-of
eny-Recegsgry-design-ecateutationg-fer-sediment-contro:
fagititiesr-removei-ef-materipligr-divergion-ditehegr-gpitivayss
stabitity-anatygigr-fire-eortret-aend-revegetations

---------- t43--Magps-arnd-pians-shail-be-provided-te-shew-the
foilowing-informaticn-with-the-scale-designated-on-the-drawings

--------------- tAy--A-iecation-map-cshewing-the-gite-in-reigtion
te-majer-highwaeys;-nearest-post-efficer-and-majer-drairages
€ounty-highway-meps-may-be-uged-for-this-purposes

--------------- €Bi--A-map-shewipng-*he-iimita-ef-the-watershed
with-respeect-te-the-giter--FPhe-mirimum-reguirements-skaii-be-a
HrS+8+8r--7-/Z2-minute-map-with-the-site-pitektked-on-2u<

--------------- t€3--A-pian-view-of-the-gtte-shewing-cornteurss
timitgry-and-aereage-ef-the-permit-area--iocption-of-aress
sSeectionsy-and-eother-pertincnkt-data-for-project-eontreic

--------------- ¢B3--Erosgs-geetions-apnd-profitegs-af-drainage
faetiitiegr-sediment-eontroi-devieas--and-any-stabiltity-anaiysis
erozs-gectiensrs

------- wwmm—m—efE)m=heplot-af-infiow-Rydregraphg-and-stage-
sterage-curves-ag-necessary-for-refuse~impoundment-and-one
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Bundred-¢:883~-year- £requeaey--s:x~66% ~hour-duration-~diversien
desigr-eniy-

---------- ¢5y--An-emergeney-procedure-ags-regquired-in-paragraph
thy-of-Subseetion-22-8-gf-thege-ragutatienss

_____ fby-~Begigr-Regquirementst

---------- £i)-~Cenerai-Reguirements---Ali-reprocegsing-er-removal
eperatxeas -mugt-be-degigned-tos

--------------- LAy --Pravide-sediment- eeﬁtre& fagtiitigg-in
aeeeréaﬂee-wz%h—Subseet:ens Sr4-cf-these-reguiatiens-and-the
Herndbeeok-reguirementsr--Vartences-nay-be-granted-where-the
eperater-ean-show-that-there-is-ipnguffietent-gpace-for
eerventienai-gtrdeturea-and-that-extgsking-or-proposed-gsaediment
strueturea-witi-meet-cffivent-sktandards<

--------------- £By--Provide-divexgien-or-diaecharge-faaeiiitieg-in
eeegrdance-with-the-raguitremerntg-af-thig-geckiens

--------------- ftEy--Pravide-for-removai-ef-refuse-itn-sucseceszive
herizentei-tiftg-with-a-madimum-elevaticn-differaence-betyeen
werking-kenekeg-gf-tweive-¢iZ)-feet-er-remeval-dowR-to-a-Raximun
ZH:iV-giepe-frem-the-tep-to~the-toer--Ne-refuse-may-be-remoeved
frem-the-tse-ef-the- efigznai -embanrkment-untili-kthe-fipnai-rameval
preeessgsc

--------------- tBy--Provide-a-pitan-for-fire-eontrot-in-present-oxr
unfeoregeen~-burning-areas-in-accerdance~with-paragraph-£m3r
Subsection-Z2E-5-0f-thaege-~reguitatienss

----------- —————CEd~=Provider-wherever-pogsibier-a-finat-graded
refuge-stepe-ns-stegper-than-2H+iV-and-a-twenty-¢€203-fect-wide
berneh-for-every-£fifty-(803-feet-af-ehange-in-etevaticon-at
ecomptetier-ef-the-operatisn---Nakurati-siopes-shaii~bBe-gkabitized
ags-pecesSsSarys

--------------- ¢tFi--Provide-adequate-revegetatien-af-refuse-and
na%ufa&-gfeund siepes-ia-aceordance-with-Seektion-S-of-these
regutatiengr--Atit-refuse-gateriatg-digturbed-by-the-operation
2heti-be-provided-with-a-mininum-of-four-feck-af-cover-cf-nen-
toxie-and-non-cembugtiblie-materiai-guffictent-te-estabiiah
edeguate-vegetation-exeepk-that-a-tegger-cever-ray-be-used-kasesd
enr~-echemteat-and-phystieat-aratygig-tn-pecordanee-with-paragragh
tky7-subsecktion-S-2y-ef-these-reguiations~

---------- ¢23--Epeeifie-Reguiramankss
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--------------- ¢A3}-~Nern-impeounding-Refuge-Areag+ .
------------------- t3}~--Working-gsurface-ditehRes-shati-be

designedr-wherae-pacessaeryr-pased-en-the-two-(2i-yearr-sweRtvy-four
24y -hour-~durstion-sterm-eveRrt-ag-a-mintmum-during-the-operations

-------------------- {ii)-Removai-operatiens-shatri-nekt-ereate-any
impoundment-of-water-threugh-the-tife-of-the-preiece€r

-------------------- ¢iif)--For-parktiat-removal-within-the-permit
aregy~g-oRe- huﬂd*ed ¢31083-year;-Ewenty-four-£243-heur~duration
diversien-diteh-sheii-be-provided-te-direckt-water-arcund-that
part-ef-the-pite-where-refuse-wiil-rematacr--A-gtabiittv-analtvysis
shaii-be-performed-ags-deencd-neeessary-py-the-Commiggionar-te
demonstrate-gn-adegquate-fackor-of-gsafety-in-erikieal-areas-where
refuse-wiii-remains

--------------- ¢{By--fImpeunding-Refugse-Areass

-------------------- fiy--Suffiecienk-gtorage~-and-gpitiway-capacity
for-a-one-hundred- (100 )-yvear;-twenty~four-¢24J~heur-design-sterm
shati-be-provided-through-the-remevai-operatiens

-------------------- ¢ity-A-maRimum-five~{S3-feat-elevaktion
difference-ig-permitted-between-the-elavatien-gf-giurry-and-the
breach-invert-eievation-urniezg-otherwise-appreved-by-the
Commissioners

————m e £ 33 2} - - PURPSy-oE-pUmpS~wWith-ditehes s ~must-be
previded-te-maintain-the-levwest-possibie-wakter-ievei~in-€he
ifmnpeundments

-------------------- tiy3-Fer-partiai-remevaei-within-tha-permzt
aregr-the-site-ghaii-be-cenverted-to-a-ron-impeunding-~£fiti-af
ecmpteticen-ef-the-operatienr--A-gkabtiiky-anatystg-shairi-be
perfermed-if-decmned-necesgnry~by-the-Commissionex-to-derongtrate
an-adeguate-facter-gf-gafety-of-1+5-tn-erikical-areas~for-the
rematning-refuse-embankment-areas--A-cne-hundred- {180y -years
twenty-four~¢24y-heur-durakien-diversion-diteh-ghati-ke
eengirueted-to-divert-waker-areund-the-embankments

---------- €33--Bigpesat-af-Repraecessing-Ceat-Refuse~Makeriatgs
ff-reprocesgsing-eecai-refuse-patarials-are-te-be-digpesed-of-in
the-specialr-permtt-areary~the-refuse-dizpesat-gite-mugk-be

eeRgtructed-in-aceerdance-wikth-Seckien-22-of-these-reguiatienss

Removal of Abandoned Coal Refuse Disposal Piles, (a) In
accordance with subsection (d4),8ection 28 of the Act, the
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Commissioner may when not in conflict with the purposes and
findings ©of the Act, issue a special permit solelv for the
removal of existing abandoned cecal processing waste piles. The
criteria for issuing such special permits are as follows:

(1) The remcoval of the existing abandoned cecal
processing waste pile will bring about a more desirable land use
oT;

(2) The removal ¢f the existing abandoned coal
processing waste pile will result in greater protecticn of the
safety and welfare of the public: or

(3) The removal or reprccessing of the existing
abandoned coal processing waste pile will result in greater
protection of the environment.

(b) Permit Applicaticn Reguirements. An application for a
special permit for the removal of existing abandocned coal
processing waste piles shall be submitted on forms prescribed by
the Commissicner containing the following informaticn:

(1) All! information reguired by subssction 3.1 of
these regulations;

(2) A public notice ceontaining the same informaticon
required by paragraph (b) of subsection 3.2 of these regulations
excliuding sub-paragraphs (1) and (5). The notice shall be
published in a newspaper ¢f general circulation in the county in
which the removal operaticon is located. The notice shall be
published once and provide for a thirty (30) dav comment pericd.
A certification of publication will be made a part of the permit
application:

{2) A statement in asccordance with paragraph (9),
subsection (a), Section 8 of the Act and where applicable
subsection 3.3 ¢©f these regulations:

(4) A project narrative which describes:

(A) Existing site conditions:

(B) How the removal operaticn will meet the
criteria of paragraph (&) of this subsection;

{C) The design life of the operation;
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(D) Type and gquantity of material to be removed:;
and -

(E) The post mining land use.

(5) A plan for emergency procedures as regquired in
paragraph (e) subsection 22.4 of these regulations.

(6) A description and results of sampling and analysis
procedures used to develop a representative assay of the physicadl
and chemical prcperties of the existing abandoned coal processing
material:

(7) A PHC in accordance with paragraph (a) of
subsection 3.22 of these regulations except that development of
base line water guality data will not be reguired:

(8) A hvdrologic reclamation plan as described in
paragraph (f) of subsection 3.22 of these regulaticns;

(9) A surface water monitoring plan as described in
paragraph (g) of subsection 3.22 of these regqulations:

(1C) A revegetation plan which conforms to the
reguirements of paragraph (o), subsection 14.16, of these
regulations:

(11) A fire contrel plan which conforms to the
requirements of paragraph (m) of subsecticn 22.5 of these
regulations;

(12) A procedure for inspections and certifications
which conforms to the applicable reguirements of subsection 22.6
of these regulations:

(13) A map of the scale, size and color code as 7
described in paragraphs (a), (b), and (c) of subsection 3.4 of
these regulaticns which contains the following information:

(A) 2All types of information set forth on
topographical maps of the United States Geological Survey
including 2ll manmade features;

(B) The area of land to be affected by the
removal operation, including any coal storage and topsoil borrow
and storage areas;
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(C) The property boundaries of all surface owners
within one hundred (100) feet of any part of the proposed permit
area;

(D) The location and directicn of flow of the
drainage patterns both within and outside the proposed permit
area and the outline of each component drainage area;

(E) The leocaticn of all drainage and sediment
control structures and monitoring sites for water sampling and

analyvsis;

(F) A location map; and

(G) A signed, notarized, and dated statement as
follows: "The information c¢cntained herein is true and correce
to the best of my Knowledge and belief. "

(14) Cross-sections plans and specifications prepared
by or under the direction of a registered professicnal engineer
as follows: - ,

(A) Cross~-sections and profile of the existing
surface configuration and the final surface configuration of all
areas to be affected by the removal coperation:

(B) Cross-sections, plans, and specifications for
2ll drainage and sediment control structures;

(C) Cross~sections, profiles and design
specifications for any roads to be utilized for the removal
cperation;

(D) Specifications for *he removal of the
existing coal processing refuse by either excavating the material
in successive horizcntal lifts with a maximum elevation
differential between working benches of twelve (12) feet or
excavation down the face of the existing slope frcm top to toe,
provided that the slope is nc steeper than 2H:1V, provided N
further that no material will be removed from the toe in advance
of upper level material in a manner which reduces stability of
the working face:; and

(E) A stability analysis of the existing
abandoned coal processing waste pile.
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(15) Where the existing ccal processing refuse pile
will only be partially removed, the permit application will
centain additional specifications which include:

{A) PDesign and configuration of the final graded
area which reflects that no water will be impounded above the
remaining material and that final graded slcpes are nc steeper
than 21H:1V;

(B) Plans, cross-sections, and design
specifications for a diversion ditch above and arcund the
remaining material which will carry the peak runcoff from a 100
vear 24 hour precipitation event; provided that upon an effective
demonstration by the operator that such diversion is nct reguired
to provide protection to the environment or the health, welfare
and safety of the public¢, the Commissioner may approve a lesser

design;

(C) Procedure for performing stability analysis
©of the remaining material to assure mass stability; and

(D) A plan for long range prevention of
combustion of the remaining material.

(18) Where the existing cocal processing refuse pile
does impound water , or has the capacity t¢o impound water, the
permit application will contain the additional plans, design
data, and specifications:

(A) A plan for drawing down the water behind the
impoundment to a level and in a manner which assuresg the
protection of the environment and the safety ¢of coperation
personal and the public pricor to any remegval operations;

(B) Plansg, design data and specifications for the
construction of a spillway which will pass the peak runoff from a
100 vear 24 hour precipitation event and how such structure will
be functionally maintained throughout the life of the operation:

(C) A description of how the existing cozl
processing material will be removed maintaining a five (5) foot
elevation differential between the breach invert elevation of the
excavated embankment and the elevation of anvy slurry which may be
impounded behind the embankment: and

(D) Provide plans, design data, and
specifications for the regrading of any remaining refuse material
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such that the regradsed area blends into the surrcunding drainage
pattern and will not impound water. -

(17) A reclamation plan which conforms to the
requirements of paragraphs (b}, (c), (d), (£), (g), and (h) of
subsection 3.6 ¢f these regulations. .

{c) Where a coal reprocessing operation invelves disposal
of coal processing refuse generated either on site coxr off site,
the design construction and maintenance of the new structure will
be subiect to all the reguirements of Section 22 cof these
regulations and will be subject to all the permitting
reqguirements of the Act and these regulations.

{(d) A bond and insurance in accordance with Section 11 cof
the Act and Section 1l of these regulations shall be provided by
the applicant pricr to the issuance of a special permit.

{e) Performance Standards. Removal gperations permitted
under this subsection shall be subject to paragraph (1},
subsection 22.5 and all other applicable performance standards of
the Act and these regulations.

3:333.15 Approved Persons.

(a) Any person approved by the Commissicner, unless
otherwise provided in the Act and these regulations, may prepare,
sign, or certify permit applications, maps, plans, and design
specifications or other similar materials necessary to complete
an application. Provided however, that for purposes of Sections
9(2)(13) and 12(b)(10) of the Act an approved person shall be a
registered professicnal engineer or licensed land surveyor.

{b) The Ccmmissioner's approval shall be in writing and
shall be granted on the basis of the following:

(1) A resume of the persons prior experience and
training relating to the preparation of permit application
materials, provided, that registered professional engineers,
registered mining or civil enginesers and licensed land surveyors
currently registered or i1icensed in the State of West Virginia
shall submit a copy of their registration or license in lieu cf a
resume; and

(2) Any perscon seeking an approval must demenstrate
that he possesses adequate knowledge of the Act and rules and
regulations and possess such other skills and qualifications as
may be necessary to prepare an application by successfully
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passing an examination administered by the Commissioner.
Examinations will be given upon request.

{c) All technical data in the application shall bear the
name of the person collecting and analyzing the data, dates of
collection and analysis, and description of the methodology used.
te collect and analyze the data. Any referenced materials not
included in the application shall be made available to the
Commissioner upon reguest.

(d) Technical analysis shall be planned by, or under the
directicn of, a professional person qualified in the subject to
be analyzed.

3+%243.16 Fish and Wildiife Resources Information.

{a) Each application shall include fish and wildlife
regsource information for the permit area and adjacent area.

(1) The scope and level of detail for such informaticn
shall be determined by the reguilestery-autherity-Commissioner in
consultation with State and Federal agenciles with
responsibilities for fish znd wildlife resocurces and shall be
sufficient to design-develop the protection and enhancement plan
reguired under paragraph (b} of this subsection.

{(2) The Commissionex shall provide for coordination of
review and approval of surface mining and reclamation permits
where such cocordination is appropriate pursuant to the Fish and
Wildiife Coordination Act (16 U.S.C. 661 et seg).

£23(3) Site-specific rescurce information necessary
to address the respective species or habitats shall be reguired
when the permit area or adjacent area is likely to include:

(A) Listed or proposed endangered or threatened
species of plants or animals or their critical habitats listed by
the Secretary under the Endangered Species Act of 1973, as
amended (16 U.S.C. 1531 et seq.), or those species or habitats
protected by similar state statutes:

(B) Habitats of unusually high value for f£ish and
wildlife such as important streams, wetlands, riparian areas,
cliffs supporting raptors, areas offering special shelter or
protection, migration routes, or reproduction and wintering
areas; or
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{(C) Cther species or habitats identified thrcugh
agency consultation as reguiring special prctection urider State
or Federal Law *to include the Migratory Bird Treaty Act of 1918
{16 U.5.C. 703 et seq and the Bald Eagle Protection Act (16
U.S.C. 668 et seqg.).

(b)Y Each application shall include a description of how, tc
the extent possible using the best technology currently
available, the cperator will minimize disturbances and adverse
impacts on fish and wildlife and related environmental values,
including compliance with the Endangered Species aAct, during the
surface eeai-mining and reclamation operations and how
enhancement of these resources will be achieved where
practicable. This description shall:

(1) Be consistent with the reguirements of Section 8
of these regulations:;

(2 Apply, at a minimum, to species and habitats
identified under paragraph (a) of this subsection; and

(32) Include:

(A) Protective measures that will be used during
the active mining phase of operation. Such measures may includas
the establishment of buffer zones, the selective location and
special design of haul roads and power lines, and the monitoring
of surface water guality and gquantity; and

(B) Enhancement measures that will be used during
the reclamation and postmining phase <¢f operation to develop
aquatic and terrestrial habitat. Such measures may include
restoration of streams and other wetlands, retention of ponds and
impoundments, establishment of vegetation for wildlife food and
cover, and the replacement of perches and nest beoxes. Where the
plan does not include enhancement measures, a statement shall be
given explaining why enhancement is not practicable.

(c) Upon request, the Commissioner shall provide the
resource information reguired under paragraph (a) of this
subsection and the protection ané enhancement plan required under
paragraph (b) of this subsection to the appropriate State and/or
Federal Fish and Wildiife agencies fcor their review. This
information shall be provided within ten (10) days of receipt of
the regquest-frem-the-Serviee,

3riS-~-Cenerai-Envircrmentai-Resoureag-Informakien~
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€a33.17 Parks and Historic Lands.

----- {a)ezy Each permit application shall contain a
description of Fthe nature of cultural, historic and
archasclogical resources listed or ellglble for listing on the
National Register of Historic Places and known archaeclogical
sites within the proposed permit and adjacent areas. The
description shall be based on all available informaticn,
inciuding, but not limited to, informaetion from the State
Historic Preservation Officer and £from local archaeological,
historical, and cultural preservation agencies.

----- (b)¢23y  The Commissioner may reguire the applicant to
identify and evaluate important historic and archaeological
resources within the proposed permit and adjacent areas that may
be eligible for listing on the National Register of Historic
Places, through the collection of additicnal information by
conducting field investigations or other appropriate analysis.

----- (c)e33 Adverse impacts to any publicly owned park
and any place listed on the National Register of Historic Places
shall be prohibited unless the permit applicant has valid
existing rights or unless joint agency approval is obtained in
accordance with paragraph~tejlsubsection 3,19 of this subsection.
£In whieheither case all adverse impacts must be minimized.

----- (d)¢45 The Commissioner may require the applicant to
protect historic or archaeologlcal properties listed on or
eligible for listing on the National Register of Historic Places
through eappropriate mitigation and treatment measures.
Appropriate mitigation and treatment measures may be required to
be taken after permit issuance provided that the reguired
measures are completed before the properties are affected by any
mining operation.

£233.18 Endangered Species. When the proposed mining
cperation will affect threatened or endangered species of plants
or animals or their critical habitats, the application shall
describe control measures, management technigues, and monitoring
methods to be emploved in order to protect or enhance such
species and habitats. Endangered or threatened species are as
listed by the Secretary of Interior under the Endangered Species
Act of 1973 (16 U.S.C. 1521 et seqg.).

£233.19 Effect on Historic Places and Archaeclogical
Sites. Where the proposed surface coal mining operation will
adversely affect any publicly owned park, er-any- place listed on
the national register of historic places or archaeological sites,
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the Commissioner shall transmit to the Federal, State_or local
agencies with jurisdiction over the park or historic place the
applicable parts of the permit applicaticon, together with a
request for the agency's approval or disapproval of the
operaticon. Consideration and coordination of the permit review
shall be in acceordance with the Naticnal Historic Preservaticon
Act of 1966 (16 U.S.C. 470 et seqg) and the Archaeological
Resource Protection Act of 1979 (16 U.S.C. 470 et seq). The
agency shall have thirty (30) days from receipt of the request
within which to¢ respond unless an additional thirty (30} day
extension is requested and granted by the Commissioner. A permit
for such operation shall have joint approval of all affected
agencies. Failure of the agency to respond to the Commissicner's
regquest within the prescribed time pericd shall constitute
approval.

¢=33.20 Prime Farmlands. Pricr to issuing a permit which
involves prime farmland, the Commissicner shall consult with the
U.8. Soil Conservation Service. O©On the basis of this
consultation and other information available to him, the
Commissioner shall make a written finding that:

----- tx3(a) The approved postmining land use will be

----- €23{b) The permit incecrporates the prime farmland
reconstruction plan as a permit cendition:

----- £€23(c) The applicant has the technclogical
capability to restore the land within a reasonable time pericod to
conditions capable of producing levels of yield equivalent to or
higher than those of non-mined prime farmland in the surrounding
area under equivalent levels of management; and

----- £43(4) Mining will be conducted in accordance with
prime farmland performance standards _and all other applicable
envircnmental protection performance standards of the Act and
these regulations.

€433.21 Besignatien-ef-Lands-YnsuitabiePrchibitions and
Limitations on Mining. Upon receipt of a complete application
for a surface mining permit, the Commissioner shall review the
application to determine whether the surface coal mining
operation is limited or prohibited under Section 22 of the Act
including any study rivers or corridors thereof as established in
any official guidelines issued pursuant to the Wild and Scenic
Rivers Act.
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----- (:a) If the Commissioner is unable to determine whether
the proposed operation is located within the boundaries of any of
+he lands described in paragraph {l1), subsecticn (d), Secticn
22¢d3£%3 of the Act, or cleser than the limits provided in
paragraph (4), subsection (d), Section 22¢83¢43 ©of the Act, the
Commissioner shall transmit a copy of the relevant portlons of
the permit applicaticn to the appropriate Federal, State or local
government agency for a determination or clarification of the
relevant beoundaries ¢r distances. The agency shall make such
determinations within thirty (30) days of receipt of the
Commissioner’'s request. The Commissioner may extend the respcnse
pericd by thirty (30) days upon written request.

----- (2b) When the Commissioner receives any request for
determination of walid existing rights on lands within the area
of jurisdiction of the National Park Service or the U. S. Fish
and Wildlife Service, a notification shall be made to the
apprepriate agency, and they shall have thirty (30) days in which
to respond. The Commissiocner may, upon written reguest, extend
the response period by an additional thirty (30) days.

----- (3c) Where the proposed operation would include federal
lands within the boundaries ©f any national forest when the
applicant seeks a determination that mining is permissible under
paragraph (5), subsection {(d), Section 22¢43¢53-cf the Act, the
applicant shall submit a permit application to the field office
of the federal 0Office of Surface Mine Reclamaticon and Enforcement
with a request that such determinations be made.

3.22 Hydrologic Information.

{a) ©PHC. Each permit appiicaticon shall, in addition to the
reguirements of the Act, contain a statement describing the
prebable hydrolegic conseguences (PHC) of the proposed mining
cperaticn, with respect to the hydrclogic balance, on both the
permit area and adjacent areas. The statement shall be based on
base line information developed from sampling and analysis cf
surface and grcoundwater at monitoring sites established both on
the permit area and adjacent areas. Sampling and analysis
shall be performed in acceordance with methods approved by the
Office of Surface Mining Reclamation and Enforcement. The
longitude, latitude and elevation shall be given for each of the
monitoring sites. Mathematical modeling technigues may be used
to aid in the development of the required information. The PHC
determination shall include findings on: whether adverse impacts
may occur to the hydrologic balance; whether acid-forming or
toxic-forming materials are present that could result in the
contamination of surface or ground-water, and suppiies:s whether
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the proposed operation may proximately result in contamination,
diminution or interruption of an underground cor surface source of .
water within the proposed permit or adjacent areas which is used
for domestic agricultural, industrial, or other legitimate
purpose; and what impact the proposed operation will have on:

(1) Sediment vield from the disturbed area;

(2) Acidity, total suspended and dissolved solids, and
other important water guality parameters;

(3) Flooding or streamflow alteraticon;
(4) Ground-water and surface-water availability; and

(5) Other characteristics as required by the
Commissioner.

(b) Base Line Ground Water Information. Each application
for a permit shall contain:

(1) The logation, ownership, and use (if any) of known
existing wells, springs, and other groundwater rescurces
including discharges from other active or abandoned mines on the
proposed permit area and adjzscent areas in sufficient numbers to
allow the applicant tc make a reasonable appreoximaticn of the
base line groundwater conditions and use;

(2) Water gquality analysis including, at a minimum,
total dissolved solids, alkalinity, acidity, sulfates, specific
conductance, pH, total iron and tctzl manganese. Correlation
data from other monitoring sites within the general area of the
proposed mining coperations may be accepted; provided, that a
limited number of validation samples from the permit area may be
required provided further, That in areas where prior mining
experience has shown acid production to be a peossibility, or in
acid producing seams in areas with no pricr mining history, site
specific data on water sampling and analysis shall be required;

(3) For significant aquifers, groundwater guantity
descripticns including discharge rates or usage and depth to
water under seasonal conditions in each water-bearing stratum
above the coal seam and each potentially impacted stratum below
the coal seam. Where deemed appropriate and feasible by the
Commissioner the operator may calculate water usage for water
status discharge determinaticns; and
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(4) TIf the determination of the probabtle hydrologic
consequences (PHC) indicates that a currently used or significant
groundwater rescurces is likely to be contaminated, diminished,
or interrupted, additicnal information shall be provided as
necessary to fully evaluate such protable hydrolegic conseguencas
as water availability and suitability for both the premining and
postmining iland use erin order to plan remedial and reclamation
activities such as alternative water sources.

(¢} Base Line Surface Water Information. Each application
for a permit shall contain:

{1) The name, location, ownership, and descripticn of
all surface water bocdies on the permit area and adjacent areas;

(2) Water guality descriptions including information
onr total suspended solids, total dissolved solids, specific
conductance, pH, acidity, alkalinity, sulfates, total iren and
total manganese sufficient to demonstrate seasonal variations:
provided, that correlation data from other monitoring which does
not include one or more of the above parameters may be accepted:
provided further, that a limited number of validation samples may
be reguired. 1In areas where prior mining experience has shown
acid production to be a possibility, or in acid producing seams
in areas with no prior mining history, site specific data on
water sampling and analysis shall be required;

(3} Water quantity descriptions including information
on seasonal flow rates, variation, and usage; and

(4) If the determination of the probable hydrologic
consequences (PHC) indicates that a currently used or significant
surface water resource (including all lightly buffered streams)
is likely to be contaminated, diminighed, or interrupted,
additional information shall be providad on the flood flows, base
flews, and other characteristics or information as necessary o
fully evaluate such probable hydrologic consegquences as water
availability and suitability for both the premining and
postmining land use erin order to plan remedial and reclamation
activities such as alternative water sources.

. (d) The applicant shall submit with the application all
available data and analysis described in paragraphs (b)and (c¢) of
this subsection for use in preparing the cumulative hydrologic
impact assessment (CHIA).

(e) ZIn-seme-eesesry-the-PHE-may-~serve-asg-the-CHIA-if-there
ig-ne-previeusiy-existing-mining-wikthin-the-partieular-ecumuiative
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impaet-arear--0therwiser-tThe Commissioner shall perfeorm a
separate CHIA for the cumulative impact area_of each permit
application. This evaluation shall be sufficient to determine
whether the proposed operation has been designed to prevent
material damage to the hydrologic balance cutside the permit
area. g

(f) Each permit application shall contain a hydrologic
reclamation plan. The plan shall be specific to the local
hydrologic conditions. It shall contain in the form of maps and
descriptions the steps to be taken during mining and reclamatiocon
through bond release to minimize disturbances to the hydroleogic
balance within the permit and adjacent areas:; to prevent material
damage outside the permit area; to meet applicable Federal and
State water qguality laws and regulaticns; and to protect the
rights ¢f present water users. The plan shall include the
measures to be taken to:

(1) Avoid acid or toxic drainage:

(2) Prevent, to the extent possible using the hest
technoleogy currently available, additional contributions of
suspended gcolids to streamilow;

{(3) Provide water treatment facilities when needed;
{(4) Control drainage; and

{5) Restore, protect, or replace water supply of
present water users in accordance with Section 24 of the Act.
The plan shall specifically address the potential adverse
hydrologic consequences identified in the PHC determination and
shall include preventive and remedial measures.

() Restore approximate premining recharge capacity
provided that underground mining operations are exempt from this
reguirement.

(g) Each application for a permit shall contain a surface
water monitoring plans based on the PHC determination and base
line hydrologic and geologic information. These plans shall
identify monitoring site locations, quantity and quality
parameters, sampling frequency, and describe how the data will be
used to determine the impact of the operation on the hydrologic
balance both on the permit area and adjacent areas. Monitoring
sites shall be located in the surface water bodies such as
streams, lakes, and impoundments that are potentially impacted or
into which water will be discharged at both upstream and
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downstream locaticens from the discharge. Monitoring parameters
shall include but are not limited to_total dissolved solids or
specific conductance corrected at 257C, total suspended solids,
flow measurements, pH, acidity, alkalinity, teotal iron and total
manganese. The selection of these parameters must be based on
current and approved post mining land uses and a1l hydroleogic
balance protection objectives.

(h) Each application for a permit shall contain a ground
water monitoring plan i2f-adverse-impaets-te-a-for all significant
groundwater rescources are-antieipatedprovided that monitoring
shall ncot be reguired if the applicant can demonstrate that the
aquifer is net one which significantly ensures the hydrologic
balance within the cumulative impact area as provided in
paragraph (c), subsection 14.7 of these regulations. The
decisicon of need will be based on the PHC determinaticn and base
line hydrolcgic and geologic information gathered both on and off
the mine site. These plans shall identify monitering site
locations {latitude, longitude, and ground level elevations),
guantity and guality parameters to be monitored, sampling
frequency and duraticn, and describe how the data will bhe used to
determine the impact of the operation on the hydrologic balance
both on and off the mine site. Monitoring parameters shall
include, but are not limited to, totgl dilssolved sclids or
specific cénductance corrected at 257C, pH, acidity, alkalinity,
total iron, total manganese, and water levels or discharge rates.
The selection of these parameters must be based on current and
approved post mining land uses and all hydrolegic balance
protection objectives.

(i) If the PHC indicates that adverse impact may occur to
the hydreclegic balance or that acid forming or toxic forming
material is present that may result in contamination of surface
cr groundwater supplies, then additiconal information supplemental
to that reguired in paragraphs (b) and (c) of this subsection
shall be provided to evaluate such probable hvydrologic
conseguences and to plan remedial and reclametion activities.

3.23 Geology. Each application for a permit shall contain
the following geoclogic and related information:

(a) Geologic cross sections, maps or plans of the propcecsed
permit area and adjacent areas, prepared by or under the
direction of and certified by a person approved by the
Commissioner. When reguired by the Commissicner, test borings or
core samplings shall be analyzed to determine the following
information:
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(1) The lccations (latitude and longitude) and
elevations ¢f all bere holes; -

(2) The nature and depth of the varicus strata or
cverburden including geoleogic formation names and/or geologic
members;

(3) The elevation location of subsurface water, if
encountered, and its guality:

(4) The nature and thickness of any coal or rider
seams above the seam to be mined;

(5) The nature of the stratum immediately beneath the
coal seam to be mined;

(6) All mineral crop lines and the strike and dip of
the ccal $o be mined, within the area of land to be affected;

(7 Existing or previous surface mining limits; and

(8) The locaticon and extent of known workings of any
underground mines, including mine openings to the surface.

(b) Information concerning the areal and structural geology. .

of both the proposed permit and adjacent areas, down to the
deeper of either the stratum immediztely below the lcwest coal
seam to be mined or any aguifer which may be adversely impacted
below the lowest coal seam to be mined. Areal geology may
incilude information such as mapped cutcrop locations shown on a 7
1/2 minute United State Geological Survey (U.S.G.S.) topographic
map, area photographs, and publishsd geeclogic reports for the
area of concern, Structural geology may include mapped lineament
traces from aerial photography or topographic maps and any
published structural geologic reports for the area of concern;

(c) Areal and vertical distribution of agquifers with
seasonal differences in head and the name(s) of the stratum (cor
strata) in which the water is found:

(@} Location and depth of all o0il and gas wells within the
proposed permit area for both surface and underground mines;

(e) Fer underground mining operaticns, indicate whether or
not there will be a gravity discharge; and

(£) A statement of the result of test borings or core
samples frem the permit and adjacent areas including:
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(1) The results of test borings including the
lithologic logs of the drill holes displaying the physical
preperties and thickness of each stratum encountered which the
applicant has made at the area t¢ be covered by the permit, or
other eguivalent information and data in a form satisfactory to
the Commissicner including the structural geology, thickness of
the coal seam to be mined, location of subsurface water, if
encountered, and an analysis of the chemical ané physical
properties, including but not limited to the sulfur content of
any ccal seam, the chemical analyslis of potentially acid or
toxic-forming secticons of the overburden, and the chemiczal
analysis ¢f the stratum lying immediately underneath the coal to
ke mined: Provided, that information which pertains only to the
analysis of the chemical and physical properties of the coal,
except infeormation regarding such mineral or elemental contents
which are peotentially toxic in the environment, shall be kept
coenfidential and net a matiter of public record:

(2) Premining overburden sampling and analysis or
previous experience and correlation data, shall be made a part of
each permit application for all acid-producing seams. Overburden
sampling and analysis is to be performed in accordance with
standard procedures set forth in Environmental Protection Agency
Manual No. 60Q00/2-78-054 (Field and Laboratory Metheods Applicable
to Overburdens and Minesoils) cr other methods approved by the
Commissicner:

(3) For standard rccom and pillar mining operations,
the thickness and engineering properties of clays or soft rock
such as clay shale, if any, in the stratum immediately above and
below each coal seam to be mined;

(4) Crcss sectional or areal maps illustrating faults,
crop lines, dip/strike, synclines, anticlines and other known
geologic structural features which have a bearing on the
extracticen of the cocal and/or the hydrologic regime. The maps
shall be accompanied by a detailed description of the illustrated
data including a brief description of the degree of fracturing
and weathering, noted during the exploration drilling if it is
believed to have a potential influence con the extraction of the
ceal and/cr the hydrclogic regime;

(%) An explanaticn of the anticipated potential
impacts of the proposed mining operation on the hydrology and
geoleocgy of the area; and

(6) &an applicant may be granted a waiver for the
requirements of parts (1) and (3) of paragraph (f) of this
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subsection only after the Commissioner finds in writing that the
collection and analysis of such data is unnecessary bécause other
eguivalent information exists and is available to the
Commissioner, provided, That in areas where mining history has
shown acid production to be a possibility, or in acid producing
seams in areas with no prior mining history, site specific data
on overburden sampiing and analysis shall be required.

3.24 Protection of Adjacent Operations. Surface mining
activities shall be designed to protect disturbed surface areas,
including spoil disposal sites, sc as not to endanger any pressent T
or future operations of either surface or underground mining
activities.

3.25 Transfer, Assignment or Sale cf Permit Rights and
Obtaining Approval.

(a) The Commissioner may grant written approval of the
transfer, assignment cor sale of a permit under the follcowing
terms and conditions:

(1) The applicant shall affirmatively demonstrate +o
the Commissioner that a bond in the full amcunt of that required
for the permit will be kept in £ull force and effect before,
during, and after the transfer, assignment, or sale.

(2) The application, for transfer assignment or sale,
shall set forth on forms prescribed by the Commissioner, the
information reguired in paragraphs (1) through (6), subsection
(a), Sections 9¢ajtii-threugh-9¢attbi-and-Seekiens-0¢a3t93-~9€d3-
9¢£37-26¢a)¢1637-ard~-18¢k3¢5y and paragraph 9 subsection (a) of
Secticon 9, subsections (d) and (f) of Section 9, paragraph (1C),
subsection (&) of Section 10, and paragraph (5) subsection (b) of
Secticn 18 of the Act and paragraph (¢) of Subsection 3.1 of
these regulations.

(3) The applicant for transfer, assignment or sale of
a permit shall, upon filing of the application with the
Commissicner, give notice of the filing in a newspaper of general
circulation in the locality of the operation. The notice shall
be in the form of a2 legal advertisement containing information as
set forth on forms provided by the Commissioner, the name and
address of the original permittee and the permit number and shall
provide for a thirty (30) day comment period. Any person whose
interests are or may be adversely affected, may submit written
comments to the Commissioner within thirty (30) days of the date
of publication.
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{4) Approval of the application for transfer
assignment or sale of a permit may be granted upon a written
finding by the Commissioner that the applicant is eligible to
receive a permit in accordance with paragraphs (b) and (¢)
stbsection 3.32 of these regulations, has submitted a performance
bond or other guarantee or has obtained bond coverage of the
original permittee and will conduct mining coperations in
accordance with the purpecses and intent of the Act, these rules
and regulaticons and the terms and conditions c¢f the permit. Such
findings will be based on infermation set forth in the
application for transfer assignment or sale and any other
information made available tc the Commissioner.

{(5) The Commissicner shall notify the permittee, the
successor, all commentors, and the Charleston field officesyof
the Office of Surface Mining Reclamation and Enforcement of %£his
findings.

(6) The successcr shall immediately notify the
Commissioner upcn consummaticon ¢f the transfer, assignment, or
sale.

(7) Each applicaticn for a transfer, assignment or
sale of a permit shall ccontain a sworn statement as follows: "The
information contained in this application is true and correct to
the best of my knowledge and belief." Such statement shall be
signed by an accountable official of the applicant and shall be
notarized.

() Anvy person who, through whatever means, assumes
ownership or control directly or indirectly of a surface mining
and reclamaticon operation shall become responsible for the
correction ¢f all outstanding unabated wvioclations. The payment
of all delinguent civil penalties and unpaid reclamation fees for
the operation remain the responsibility of the prior permittees.

8-243.26 Agreement. A permittee who wishes to assign the
mining operation through an agreement, contract, job contract,
‘etc., to another person, but retain the permit must request prior
written approval of such assignment on forms prescribed by the
Commissioner. Under this arrangement the permittee remains
subject to all provisions of the Act, these rules and
regulations, and the terms and conditicns of the permit.

3.27 Permit Renewals and Permit Extensions.

(a) All active surface mining operations shall be subject
to the renewal requirements of Section 19 of the Act. Those
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operations which have been granted inactive status in accordance
with Subsection 14.11 of these regulations, shall also be subject
to the renewal requirements of Section 19 of +the Act.
Applications shall be filed on £forms provided by the Commissioner
and shall contain at a minimum the following information:

(1) The name and address of the permittee, location
of the permit area in¢luding the county, the magisterial
district, the nearest post office and the permit number;

(2) A statement that the terms and conditions of the
preplan are being satisfactorily met;

(3) A statement that the operation is in compliance
with the applicable envircnmental protection standards of the Act
and these rules and regulations:;

(4) A statement that the performance bond and insurance
policy for the operation will continue in effect:

(5) A progress map of an approved size and scale as the
proposal maps for all operaticns except those operations which
have cbtained a bond release ¢r those operations with ne
disturbance and which have not started into operation;

(6) Each appliicaticn fcor a permit renewal shall contain
a sworn statement as follows: "The information contained in this
application is true and correct to the best of my knowledge and
belief." BSuch statement shall be signed by an accountable
cfficial of the applicant and shall be notarized; and

(7)) A copy of the propeosed newspaper advertisement in
accordance with subsection (a) Secticon 20 of the Act and
subsection 3.2 ©f these regulations.

(b)Y Each application for renewal of a permit shall be
administratively complete prior ftc public notice. The
Commissioner shall notify the appropriate agencies of the
application for renewal as required in subsection (a) of Section
20¢23 of the Act. '

_ {c) Any person having an interest which is or may be
adversely affected bv the decisicon on the application, or an
gfficer or a head of a Federal, State, or lccal government
agency, may reguest in writing that the Commissiconer heold an
informal conference on the application for a permit renewal.

(1) The request shall:
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(A) Briefly summarize the issues to be raised by
the requestecr at the conference; .

(B) State whether the requestor desires to have
the conference conducted in the lccality of the proposed
operaticn; and

(C) Be filed with the Commissioner no later than
thirty (30) days after the last publication ¢of the newspaper
advertisement reqguired under subparagraph (7) of paragraph (a) of
this subsection.

(2) Except as provided in paragraph 3 of this .
paragraph, if any informal conference is reguested the
Commissioner shall hold an informal conference within a
reasonable ftime folliowing the receipt of the regquest. The
informal conference shall be conducted as follows:

(A) If requested, it shall be held in the
lccality ¢f the proposed surface mining and reclamation
operation.

(B) The date, time, and location of the informal
cenference shall be sent to the applicant and other parties to
the conference and advertised by the Commissioner in a newspaper
of general circulation in the localityv of the proposed surface
mining and reclamation operation at least two (2) weeks before
the scheduled conference.

{C) If requested in writing by a conference
requestor at a reasonable time before the conference, the
Commissioner may arrange with the applicant tc grant parties to
the ceonference access to the proposed permit area and, to the
extent that the applicant has the right to grant access to it, to
the adjacent area prior to the established date of the conference
for the purpose of gathering information relevant tc the
cenference. .

(D) The conference shall be conducted by the
Commissioner, who may accept oral or written statements and any
other relevant informaticon from any party to the conference. An
electronic or stenographic record shall be made of the
conference, unless waived by all the parties. The record shall
be maintained and shall be accessible to the parties of the
conference until final release of the applicant’'s performancs
bond or cther equivalent guarantee.
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(3) If all parties reguesting the informal conference
withdraw their regquest before the conference is held, -the
informal conference may be canceled.

c€a3(4d) Time extension of sixty (60) days may be granted
by the Commissioner for permit renewal which has been submitted
but is logistically impractical to process before the expiration
date.

tdy(e) Extensions of time for a permit as prowvided in
paragraph (eg) of Section 8 of the Act shall be specifically set
forth in a written approval and made part of the permit. Such
extension shall be made public by the Commissicner,

tey(f) Extensions of the initial permit term in excess of
five (5) vears as provided in paragraph (c) of Secticon 8 of the
Act sheiimay be granted upon written request by the applicant.
Such request shall be accompanied by a written verification. Any
permit extension which is appreoved under this paragraph shall be
reviewed by the Commissioner at its mid-term or everv five (5)
vears, whichever is more freguent.

3.28 Permit Revisions.

ta}-Any-revigien-to-a-~-permit-wiii-be-subjest-te-review-and
appreva:-by-the-Commzigssiener--and-if~decmed-tovbe-a-gignifieant
revisien-must-meekt-aii-appiicable-reguirementg-af-the-~Ackt-and
these-rutegs-and-reguieticngs-—-A-revigien-wilti-pnekt-be-deemed-to-be
gignificart-untegs-it-ig-dekermined~thak-the-envirenmenktat-itmpact
er-the-wetfare-and-gafety-ef-the-publie-may-be-aitered-£frem-that
refiected-in-the-appreved-permits

----- tB}-No-significant-revizsien-to-a-permit-may-be-impiemented
By-any-eperater-untii-the-written-approvat-eof-the-Cemmissioner
has-been-grarteds

----- te3--Each-appitication-for-permit-revigien-must-be-reviewed
By-the-Commigsiconer-te-determire~-vwhether-a-new-er-updated-FPHE
determination-or-eurutaktive-hydrotogie-impaect-assessment-¢EHIAY
sheuid-be-prepared---Eackh-appiication-for-a-permit-revigieon-ghai:
eontain-a-sworn-statement-na-foiitowsi-The-information-eontained
itn-this-~appiieatien-ig-true-and-eorrect-te-the-begst-of-my
krewiedge-and-beitef-t--Sueh~staktement-shaii-be-gigned-by-an
aeeceuntabie-officint-of-the-appiicarnt-and-shali-be-pnetarized-

(a) Each regquest for a permit revision will be submitted on
forms prescribed by the Commissioner which shall be signed by the
accountable official of the applicant and shall be notarized.
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{b) Each application for a permit revision shall be subject
to review and approval by the Commissioner. The Commissioner
shall make a determinaticon, on the basis of information provided
in the permit revisicn application, whether or not the revisicn
is of a significant or non-significant nature. The following
criteria shall provide guidance for making such a determination.

(l) Significant Permit Revisions. Where the permit
revision constitutes a significant departure from the terms and
conditions of the existing permit which may result in a
significant impact in anv of the following areas, it shall be
deemed to be a significant revision and be subiect to the public
netice reguirements of paragraphs (a) and (b) of subsection 3.2
cf these regulations:

(A) The health, safety, or welfare of the public:

(B) The hydrologic balance in the area of

operation;

(C) The postmining land use;

(D) Areas prohibited from mining pursuant to the
provisicons of subsection (4) Secticon 22 of the aAct: and

(E) An individual's legal right to receive
netice, as prescribed by the preovisions of these rules and
regulations.

(2} Non-significant Revisions. Where the permit
revigicon constitutes only an insignificant departure from the
terms and conditions of the approved permit, it shall be deemed
to be a non-significant revision requiring no public notice.

(c)}) The Commissioner may reguire reascnable revisions to
surface mining permits or prospecting approvals where such
revigsions are necessary to assure compliance with the aAct and
these regulations provided that where such permitsg and approvals
were granted pricr to the effective date of these regulations,
such revision shall be required only where compliance with these
regulations are necessary to assure adeguate protection of the
envircnment or public¢ health and safety.

3.29 Incidental Boundary Revisicns (IBR).

(a) All #Incidental BBoundary ¥Revisions (IBR) shall be
granted in accordance with paragraph (2) subsection (a) Section
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19¢éa3£29 of the Act and shall be limited to additional areas of
disturbance direectiy-related-ta-gsurface-miningresulting from
shifts in permit boundaries or extensions of the permit boundary
where any coal extraction is incidental to or of only secondary
consideration. Incidental BBoundary ¥Revisions shall not be
granted for any Netiee-ef-Intent-te-Pregpeetprospecting
cperations.

IBRs shall also include the deletion of bended acreage which
is overbonded by another valid permit and for which full
liability is assumed in writing by the successive permittee.

{b) General. In addition to the information required by
paragraph (2) subsection (a) Section 19¢a3£23 of the Act the
following reguirements shall be met:

(1) The application shall be filed on forms provided
by the Commissioner.

{2) Fer-purposes-of-surfaece-operaktieonsy-the-maximum
totat-aereage~-to-be-permitted-on-ene-or-more~iBRa-shati-be-ns
mere-than-sinty-(60)-percent-ef-the-acreage-of-~-the-ariginat
permit-and-not-te-execeed-one-hundred-fifey-{(1i80I-nares--=-Ne
timitations-shati-be-impoged~orn-underground-eparatienss For
purposes of surface mining operations, the maximum total acreage
to be permitted under one or meocre IBR{s) shall nct exceed twenty
(20) percent of the original permitted acreage cr a maximum of
fifty (50) acres, whichever is less, throughout the life cf the
permit. Acreage limitation for IBR(s) on underground mining
operations shall be limited to one hundred fiftv (150) percent of
the criginal permitted acreage or a maximum of fifty (50) acres,
whichever is less, throughout the life of the permit.

{3) All IBR's for a permit will be subject to review
and approval by the Commissioner.

(4) No IBR to a2 permit may be implemented by any
gperator until written approval of the Commissioner has been

granted.

(5) The Commissioner shall make the following findings
prior to approval of an IBR:

(A) The IBR does not constitute a change in the
postmining land use.

(B) The IBR will only involve lands for which the
approved PHC is applicable.
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(C) The IBR does not ceonstitute a change in the
method of mining.

(D) The IBR will not result in adverse
environmental impacts of a2 large scope or different nature from
those described in the approved permit.

{E) The IBR will facilitate the orderly and
continucus cenduct of mining and reclamation operations.

(F) Except for underground operaticns, an area
permitted under an IBR must be contigucus to the original
permitted area.

{6) All provigsiong of the IBR which differ from the
criginal permit shall meet the reguirements of the Act and
regulations, except as provided in this subsection.

—————————— €33--Nen-signifieant-Ineiden*ni-Boundary-Revisiengs
Wrere-the-revisien-ecnstitutes-eniy-mirer-changeg-in-the-permtt
boundaries;-ghifés-of-gercage~from-ore-area-ef-the-pernzE~-te
anetherr-extension-of-the-permit-areg-of-five-{S)~aereg-or-1ess;
grnd-where-goai-entrackion-ig-ineident-to-er-of-eniy-sececendary
consideratienr-the-revigiena-ghati-be-deened-to-be-a-ror-
sSigpifiegnt-ineidental-bBoundary-revisien-and-nekt-gubicet-%o
prukite-netices

---------- €43--If-the-IBR-ig-net-conktigueus-to-the-minipng-arears
er-ig-a-gignifieank-IBR--a-tegai-ad-in-aecerdance-with-paragraphs
tey-and-tkb3-of-gubsection-3r2-0f-thase-ruleg-and-reguinktiong-and
paragraph-faiftéi-of-Seetion-9-of-the-pAekt-wiil-Bae-reguireds

----- m—m—mmmiB)-mAdi-proevigicong-of-the-IBR-whiecn-diffar-from-the
eriginai-permit-gshati-meet-the-regquirements-of-the-Ast-and
regulationgr-except-as-proevided-in-*hig-gubseecktiens

----- fei--An-IBER-wiii-bPe-deemed-to-be-gignifieant-sf-2%-13
determinped-kthak-the-envirenmentai-impact-er-weifare-and-gafety-of
the-pubite-may-be-alttered-from-that-reficekted-in-the-gpproved
PermiEc

~——--¢d}--Ar:-IBRig-for-a-permit-wili-ke-subiect-to-review-and
epprevat-by-the-commissieners

----- fey--Ne-IBR-to-e-permikt-mav-be-impiemented-by-any-eperater
URtii-writften~apprevaei-ef-the-Cemmisgtoner-hag-been-granteds
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3.30 Variance. .

(a) Approximate Original Contour. All permits approved
with wvariances from approximate original counter shall be
reviewed by the Commissioner two and one~half (2 1/2) vears after
issuance to determine whether cr not the operaticn is proceeding
in accordance with the terms of the wvariance.

(b) Contemporanecus Reclamation. Fhe-Commissiener-shaii
review-gti-permits-fer-whieh~a-vartance-from-contemporanReeys
reciamatien-t3-approved-in-aceordance-with-paragraph-£363-
Subgectieon-¢bi--Seeticon-t2-of-the-Act--ne-laker-than-three-£23
vyears-after-igsuance-of-the-parmit-ard-any-renewair--ARYy-persen
seelking-a-variagnee-ghati-fite-with-the-Commigsgiener-parrativess
mAapsSy-~and-pitang-guffigient-te-provide-a-bagizg-fer-the
Cemmigztoner-to-make-the-apprepriate-finding-reguested-to-grant
the-vartanees---Any-permit-for-which-thig-vartanee-appiites-must
eonktain-gpeeifie-conditiona~detineaking-the-particular-gurface
areas-fer-whieh-the-vartanee-ig-gutherized;-tdentifying-the
appiteabie-provisiong-of-the-Act-ard-thege-reguiatiengsy-and
previding-a-detniied-gcheduie-for-compiying-with-the-provigiens
ef-thig-subgeetien- The Commissioner may grant a request for
variance from contemporaneous reclamaftion in accordance with
paragraph (16), subsection (b), Section 12 of the Act, if such
reguest is made a part of the surface mining permit application
cr a subseguent revision to a permit, and if the area reserved
for the underground mining operation is permitted under a
separate permit. If the underground mining operation is not
activated within three (3) vears of the date of issuance of the
permit, the permitfee shall apply for inactive status in
accordance with subsection 14.11 of these regulations.

3.31 Federzl or $tate Highway or Cther Constructio
Exemption. _ :

(a) To gualify as a federal or state highway or other
construction project, the construction must be funded fifty
percent (50%) or more by the federal or state government and once
the exemption is granted, the person doing the construction must
have con-site availilable for inspection, the following:

‘ (1) Descriptions of the project to include, but not be
limited to, the exact location of the limits of all of the area
to be affected by the construction: and

(2) Authorization from the agency or agencies

providing the funding and, if different, the agéncy or agencies
respcnsible for the construction, giving permission to proceed
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and the amount of funding provided as a percent of the %total
project cost. ' )

(b) The extraction ¢f ccal shall be limited to areas within
the highway right-of-way or within the boundaries of the area
directly affected by other construction actiwvities.

3.32 Findings - Permit Issuance.

{a) The Commissioner shall review an application for a
permit, a permit revigion, or & permit renewal, written ccmments
and objections submitted relative to the application, records of
any informal conference or hearing held relative to the
application, and issue a written decision either granting,
requiring modification of, or denying the application. If an
informal conference is held, the decision shall bte made within
gsixty (60) davs of the close of the conference, unless a later
time is necessary to provide an oppeortunity for an appeal. The
appblicant for a permit or revision o¢f a permit shall have the
burden of establishing that his application is in compliance with
all the reguirements of the Act and these regulations.

() Based on the information provided by applicants for
surface mining permits pursuant to paragraphs (a), (b), (c), (d4),
(i), (j), and (k) of subsection 3.1 of these regulations and any
other reasconably available information, the Commissiconer will
compile and maintain an agcurate and up-to-date computerized
listing of all persons whe own or control surface mining
operations with outstanding unabated cessation orders, delinguent
civil penalties, delinguent reclamation fees, and bond
forfeitures of record in the state since May 3, 1878. The
listing will include, %to the extent reascnably possible, all .
owners and contreollers of the viclator(s), described in paragraph
{m) of subsecticon 3.1 of these regulations. The Commissioner
will maKe reasonable efforts to determine the owners and
controllers of the permittee, the coperator if different from the
permittee, and the lessor or mineral owner, where a contract
mining situation exists. The procedures and listings described
in this paragraph do not apply to notices of wviclations and are
subject to rights of rebuttable presumption. The Commissioner is
not obligated to use this information to conduct a systematic
review of all existing permits for the purpeose ¢f identifving and
subseguently suspending those, if any, which may have been
improvidently issued.

The Commissioner will systematically prioritize the data ]
collection and data compilation effort required by this paragraph
on the ownership and control of violators in the following order:
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bond forfeitures, outstanding unabated cessation orders,
delinguent civil penalties, and delinguent reclamation fees.

To accomplish this objective, the Commissioner will utilize
+he datza in the federsl Applicant Violator System, the Surface
Mining Information System, the Mine Safety and Health '
Administration R.31 Data Base, and the Energy information
Administration Data Base together with such other infcocrmation as
may pe readily available. In_addition, the Commissioner will
make reascnable efforts to identify and include the Mine Safety
and Health Administration identification number for sites on the
viglation listing.

The Commissicner will, using the cocmputerized data bases,
review prior toc permit issuance all applications received after
the effective date of these regulaticns and make all reasonable
efforts to determine at a minimum in each case whether
outstanding violations (except for noticegs of viclaticns),
unabated cessation orders, delinguent civil penalties, and/or
bond forfeitures exist on the part of the applig¢ant, the owners
or controllers of the operator, and the lessor and entities
controlled by the lessor, (if the lessor retains rights to the
coal after extraction) and, if so, withhold approval of the
applicaticn until all violations are abated or otherwise resolved
in accordance with the requirements of the Act and these

regulations.

The Commissioner will verifv by letter with all bordering
states which produce coal (Ohig, Maryland, Virginia, Xentucky,
and Pennsylvania) whether any of the owners/controllers of the
applicant and/or operator and the lesscr have unabated cessation
orders, delinguent civil penalties, and/or bond forfeitures in
those states and withhold approval cf the application until all
knownr. violaticns are abated or otherwise resolved.

Where the informaticn in the subiject data bases is
incomplete and where the informaticn is not available or has not
been made availaple o the Commissicner prior to issuance ©f the
permit, the Commissioner shall not be held in violation of any of
the reguirements of the Act and these regulations. However,
where it is later determined that permits were improvidently
issued as a result of inadequate information in the subject data
bases or other sources available at the time the permit is
issued, the Commissicner shall initiate the procedures set forth
in subsection 3.34 of this secticn.

(c) Based on reascnably available information concerning
federal and state failure-to-abate cessation orders, unabated
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federal and state imminent harm cessation orders, delinguent
civil penalties, bond forfeitures where viclations uporn which the
forfeitures were based have not been corrected, delinguent
atandoned mine recliamaticn fees, and unabated violations of
federal and state laws, rules and regulaticons pertaining to air
or water envirconmental protection incurred in connecticn with any
surface mining operation, the Commissioner shall not issue the
permit if any surface mining and reclamation cperations cwned or
controliled by either the applicant or by any person who owns or
controls the applicant is known teo ke currently in viclation of
the Act or any other law, rule or regulation referred tc in this
paragraph. In the absence of a fallure-to-abate cessation order,
the Commissioner may presume fhat a notice of violation has been
or is being corrected to the satisfaction of the agency with
jurisdiction over the violation, except where evidence to the
contrary is set forth in the permit applicaticn, or where the
notice of viclation is issued for nonpayment of abandoned mine
reclamaticon fees or c¢ivil penalties. If a current vicolation
exists, the Commissioner shall reguire the applicant or person
who owns or controls the applicant, before the issuance of the
permit, to either:

(1) submit proof that the current violation has been
or is in the process of being corrected to the satisfaction of
the agency that has jurisdiction cover the violation: or

(2) Establish that the applicant or any person owned
or controlled by either the applicant or any person who owns or
centrols the applicant, has filed and is presentlv pursuing, in
gocd faith, a direct administrative or judicizl appeal to contest
the wvalidity of the current violation. If the initial judicial
review authority either denies a stay applied for in the appeal
or affirms the violation, then the applican%t shall within thirty
(30} days submit the proof required under subparagrapn (1) of
this paragraph.

(3) Any permit that is issued on the basis of proct
submitted under subparagraph (1) cf this paragraph that a
violation is in the process of being ccrrected, or pending the
cutcome ©f an appeal described in subparagraph (2) of this
paragraph, shall be conditionally issued.

(4) If the Commissioner makes a finding that the
applicant, or any person who owns or controls the applicant, or
the operator specified in the application, controls or has
controlled surface coal mining and reclamation operations with a
demonstrated pattern of williful violations of the Act and these
regulations of such nature and duration and with such resulting
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irreparable damage to the environment as to indicate an intent
not toc comply with the Act, or these regulations, the permit
shall not be granted. Before such a2 finding hecomes final, the
appilicant or cperator shall be afforded an opportunity for an
adjudicatory hearing.

(d) No permit application, application for renewal of a
permit, or application for a significant revision of a permit
shall be approved unless the application affirmatively
demonstrates and the Commissioner finds, in writing, on the basis
of infeormation set forth in the application ¢or from information
ctherwise available that is documentad in the approval, the
following:

(1) The application is complete and accurate and the
applicant has complied with all reguirements of the Act and these
regulations.

(2) The applicant has demonstrated that reclamation as
reguired by the Act and these regulations can be accomplished
under the reclamaticn plan contained in the permit application.

(3) The proposed permit area ig:

{A) Not within an area under study or
administrative prcocceedings under a petition, filed, to have an
area designated as unsuitable for surface ccal mining operations,
unless the applicant demonstrates that before January 4, 1977, he
had made substantial legal and financial ¢ommitments in relation
to the operation covered by the permit applicaticon: or

(B) Not within an area designated as unsuitable
for mining and subject to the prohibitions or limitations of
subsection (&), Section 22, of the Act.

{4) Where the private mineral estate to be mined has
been severed from the private surface estate, an applicant shall
also submit:

{A) A copy of the written consent cof the surface
owner for the extraction of ceoal by surface mining methcods;

{B) A copy ©f the convevyance that expressly
grants or reserves the right to extract coal by surface mining
methods; or ’

{C) If the convevance does not expressly grant
the right to extract the coal by surface mining methods,
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documentation that under state law, the applicant has the legal
authority to extract the coal by those methods. -

(5} The Commissicner has made an assessment of the
probable cumulative impacts ¢©f all anticipated ccal mining on the
hydrologic balance in the cumulative impact area and has
determined that the prcoposed operation has been designed to
prevent material damage to the hvdrologic balance cutside the
permit area.

(6) The applicant has demonstrated that any existing
structure will comply with subsection (b), Section 29 of the Act,
and subsection 3.8 and Section 14 of these regulations.

(7) The applicant has paid all reclamation fees from
previous and existing operations.

(8) The applicant has satisfled the applicable
requirements for experimental practices, steep slope mining,
mountaintop removal mining, variances from approximate original
contour, wvariances for delay in contemporanecus reclamation,
prime farmland, auger mining, in situ processing, and coal .
preparation plants not located within the permit area of a mine,
when such are proposed in the application.

(9) The applicant hasg, if applicable, satisfied the
reguirements for approval of a long-term intensive agricultural
postmining land use.

(10) The operation would not affect the continued
existence of endangered or threatened species or result in
destruction or adverse modification of their critical habitats,
as determined under the Endangered Species aAct of 1973 (16 U.S.C.
1531 et seg.).

{(1ll1) The Commissioner has faken into account the effect
of the proposed permitting action on properties listed on _and
eligible for listing on the National Register of Historic Places.
Thig finding may be supported in part by inclusion of appropriate
permit conditions or changes in the operation plan protecting
histori¢ resources, or a documented decision that the
Commigsioner has determined that no additional protection
measures are necessary.

(12) For a preoposed remining operation where the
applicant intends to reclaim in accordance with the requirements
of paragraph (i) subsection 14.15 of these regulations, the site
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of the propcsed operaticn is an area which was previously mined
pricr to August 3, 1877,

(13) The applicant has preovided evidence +hat liability
insurance in accerdance with subsecticon 11.1 of these regulations
is in effect. - :

(e) If the application is approved, the Commissioner shall
require that the applicant file a performance bond as provided in
Section 11 of the Act and Section 11 of these requlations.

(f£) After an application is approved, but before a surface
mining permit is issued, the Commissioner shall reconsider his
decision to approve the application, based on the compliance
review reguired by paragraph (b) of this subsection in 1light of
any new information submitted under paragraphs (p) of subsection
3.1 of these regulations. Permit revisions and permit renewals
are not subject to the provisions of this paragraph.

3.33 Permit Conditions. Each permit issued by the
Commissioner shall be subject to the following conditions:

(a) The permittee shall conduct surface coal mining and
reclamation operations conly on those lands that are specifically
designated as the permit area on the maps submitted with the
application and authorized for the term of the permit and that
are subject to the performance bond or other eguivalent guarantee
in effect pursuant to Section 11 of the Act and Section 11 of
these regulations.

(b) The permittee shall conduct all surface coal mining and
reclamation operations only as described in the approved
application, except to the extent that the Commissicner otherwise
directs in the permit.

{(c) The permittee shall complv with the terms and
conditions of the permit, all applicable performance standards of
the Act, and these regulations.

(d) Without advance notice, delay, or a search warrant,
upon presentation of appropriate credentials, the permittee shall
allow the Commissicner to:

(1) Have the right of entrv provided for in subsection
{(a), Section 15 of the Act; and

(2) Be accompanied by private persons for the purpose
of conducting an inspection in accordance with subsection 18.2 of
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these regulations when the inspection is in response to an
alleged violation reported to the Commissioner by the private

person.

(e) The permittee shall take all possible steps to minimize
any adverse impact te the environment or public health and safety
resulting from nonceompliance with anv ferm or condition or the
permit, including, but not limited to:

(1) Any accelerated or additional monitoring necessary
to determine the nature and extent of noncompliance and the
results of the noncompliance;

(2) Immediate implementation of measures necessary *o
comply; and

(3) Warning, as soon as possible after learning of
such noncompliance, any person whose health and safety is in
imminent danger due to the noncompliance.

(£f) As applicable, the permittee shall comply with
subsection 3.8 of these regulations and all applicable
performance standards for compliance, modification, or
abandonment of existing structures.

(g) The operator shall pay all reclamaticn fees for coal
produced under the permit for sale, transfer or use.

(h) Within thirty days after a cessation order is issued
for operaticns conducted under the permit, except where a stay of
the cessation ordexr is granted and remains in effect, the
permittee shall either submit to the Commissioner the following
information, current to the date the cessation order was issu=s4d,
cr notify the Commissioner in writing that there has been no
change since the immediately preceding submittal of such
infoermaticon:

(1) Any new information needed o correct or update
the information previcusly submitted to the Commissiconer by the
permittee under paragraphs (c) and (d), subsection 3.1 of these
regulations; or

(2) If not previously submitted, the information
reguired from a permit applicant by paragraph (p), subsection 3.1
of these regulations.
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(1) The permittee shall update and furnish the Commissicner
on an annual basis the information reguired by paragraphs (b),
{(c) and (d) of subsection 3.1 of this secticn.

(i) The obligaticns established under the permit, the Act,
and these regulations shall continue regardless of whether the
permit has expired, or has been terminated, suspended, or
revoked. The performance bond and iiability insurance shall
remain in effect throughout the 1life of the permit, any rTenewal
thereocf, and the lizbility period necessary o ensure completion
of reclamation.

3.34 Improvidently issued permits: General procedures.

(a) Where the Commissioner has reason to believe that an
improvidently issued surface ¢oal mining and reclamation permit
exists, he shall review the circumstances under which the permit
was issued. If, using the criteria set forth in paragraph (b) of
this subsection, the Commissioner f£inds that the permit was
improvidently issued, he shall take action in accordance with
paragraph (¢) of this subsection.

(b) A surface cozal mining and reclamation permit shall be
determined to have been impreovidently issued if under the
viclations review criteria of the regulatory program at the time
the permit was issued:

(1) The permit should no%t have been issued because of
an unabated violaticn or a delinguent penalty or fee and the
violation, penalty or fee remains unabated or delingquent and is
not the subject of a good faith appeal, or an abatement plan or
pavment schedule with which the permittee or other person
responsible is complyving to the satisfaction of the responsible

agency:;

{2} The permit was issued on the presumption that a
notice of violation was in the process of being ceorrected to the
satigfaction of the agency with jurisdiction over the violation,
but a cessaticon ¢order subseguently was issued: or

(3) The permittee was linked to a viclation, penalty
or fee through ownership ¢r control, under the viclation review
criteria of the requlatcocry program at the time the permit was
issued and an ownership or control link between the permittee and
the person responsible for the viclation, penalty or fee still
exists, or when the link wag severed the permittee continues to
be responsible for the violation, penalty or fee.
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(c) Remedial measures. When the Commissiocner finds, under
paragraph (b) of this subsection, that because of an unabated
viclation or a delinguent penalty or fee, a permit was
improvidently issued, he shall take cne or more of the following
remedial measures:

(1} Implement, with the ccoperation of the permittee
or other person responsible, and the respensible agency, a plan
for abatement ©f the viclation or & schedule for payment of the
penalty or fee;

{(2) Impose on the permit a condition reguiring that in
& reasonable period of time the permittee cr other person
responsible abate the viglation or pay the penalty or fee;

(3) Suspend the permit until the violation ig abated
or the penalty or fee is paid; or

(4) Rescind the permit in accordance with paragraph
(&) of this subsection.

{d) When the Commissioner elects to rescind an
improvidently issued permit, he shall serve on the permittee a
netice of proposed suspension and rescission which includes the
reascons for the finding and states that:

(1) After a specified pericd of time not to exceed
ninety (90) days, the permit automatically will become suspended,
and not to exceed ninety (80) days thereafter rescinded, unless
within those pericds the permittee submits proocf, and the
regulatory authority finds, that:

{2) The finding of the Commissicner under
paragraph (b} of this subsection was erroneous:

{B) The permittee or other person respeonsible has
abated the vioclation on which the finding was based, or paid the
penalty or fee, to *the satisfaction of the Commissioner;

(C) The viclation, penalty or fee is the subiject
of a good faith appeal, or of an abatement plan or payment
schedule with which the permittee or other person responsible is
complyving to the satisfaction of the responsible agency; or

(D) Since the finding was made, the permittee has
severed any ownership or control link with the person responsible
for, and does not continue to be responsible for, the violation,
penalty, or fee.
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(e) Cessation of operations. After permit suspension or
rescission, the permittee shall cease all surface mining
operations under the pernit, except for viclation abatement and
for reciamation and cother environmental pretection measures as
reguired by the Act and these regulations and the terms and
conditions of the permit.

(f) The permittee may file an appeal for administrative
review of the notice in accordance with the previsions of
paragraph (3), subsection (d), Section 17 of the Act.
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38-2-4. Ezulagewavs or Access Roadé.

4.1 Location. The center line of the proposed haulageways
or access rcoads shall be visibly marked on the site at one
hundred foot (1CC') intervals at the time of preinspection.
Preexisting haulageways or access roads shall be exempt from this
requirement.

4.2 Construction.

(a) Construction of haulageways or access roads shall be
done in accordance with the feollowing provisions:

(1) The overall grade shall not exceed ten percent
(10%);

(2) The maximum pitch grade shall not exceed fifteen
percent (13%) for three hundred feet (200') in each one thousand
feet (1,000"'):

(3) The surface shall pitch toward the ditch line at
the minimum slope of ocne-half inch (1/2") per foot of surface
width or shall be crowned at the minimum slope of one-half inch
(1/2) per foot of surface width as measured from the center line;

(4) The grade on switchback curves shall be reduced to
less than the appreoach grade and should not be greater than ten
percent (10%); and

(5) Cut slopes shall not be steeper than 1:1 in scils
or 1/4:1 in rock.

(b) All grade measurements and linear measurements in this
section shall be subject to a tolerance of two percent (2%). Azz
tipegr-measurementg-in~this-seektion-shaii-be-subjeet-ta-a
toterance-ef-ten-pereent-¢16%3+---All angles in this section shall
be measured from the horizontal and shall be subject to a
tolerance of five percent (5%).

4.3 Drainage Design.

‘ (a) All drainage designs of haulageways or access roads
shall be in accordance with the following:

(1) A ditch shall be provided on both sides of a
throughcut and on the inside shoulder of a cut-fill section, with
ditch relief culverts being spaced according to grade. Water
shall be intercepted or directed around and away from a
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switchback. All ditch lines shall be capable of passing the peak
discharge of a one (1) year, twenty-four (24) hour precipitation
event. Where super elevation to the inside of a curve will
improve the safety ©f a haulroad such as in the head of a hollow,
a ditch line may be located on the outside shoulder of cut £ill
section if the ditch line is designed so that it will remain
stable and that drainage control is also provided for water on
the outside of the curve.

(2) Ditch relief culverts shall be installed whersver
necessary to insure proper drainage of runoff water beneath or
through the haulageway or access road, according to the feollowing
specifications:

(A):

Road Grade in Percent Spacing of Culverts in Feet
0-5 300-800
6-10 200-300
11-15 100-200

{B) The culgert shall cross the haulageway or
access road at a thirty (307) degree horizontal angle downgrade
with a minimum grade of three percent (3%) from inlet to outlet,
except in intermittent or perennial streams where the pipe shall
be straight and coincide with the normal flow;

(C} The inlet end shall be protected by a
headwall of durable material and the slope at the cutlet end
shall be protected with an apron of rock riprap, an energy
dissipator or other similar structure;

(D) The culvert shall be covered by compacted
£fill to a depth of one foot (1') or half the culvert diameter,
whichever is greater;

(E) Alternative design criteria for culverts may
be proposed where the design criteria of this section is not
practical or necessary; and

(F) The cross sectional area of all culverts
installed on haulageways and access roads shall be adeguate to
pass the peak discharge storm runoff from a one (1) vear twenty-
four (24) hour precipitation event from the contributing
watershed, but in no event shall the cross sectional area be less
than one hundred sguare inches.
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(3) Culverts, bridges or other structures shall be
used to cross intermittent or perennial streams. During
construction, consideration shall be given to such factors as
weather conditicns, season of the year, time period fer
construction, etc., in order to minimize adverse impacts on the
water quality and to the stream channel. In no event shall the
sediment load of the stream be significantly increased or the
water quality be significantly decreased during the construction
pericd. These structures shall be capable of passing the peak
flow for a ten (10) year, twenty-four (24) hour precipitation
event from the contributing watershed. Structures of a lesser
design capacity may be approved by the Commissioner if the flow
through capacity of the structure itself is at least equal to or
greater than the flow capacity of the stream channel as measured
immediately upsiream and downstream of the crossing; provided
that the structure shall pass the peak of a one (1) vear, twenty-
four (24) hour precipitation event.

4.4 Sediment Control. All sediment control structures
shall have an adeguate sediment storage volume and detention
time. The optimum design factors for achieving this criteria is
0.125 acre/feet for each acre of disturbed area within the
watershed of the structure; however, lesser storage values may be
approved by the Commissioner. During construction of these
structures, temporary sediment control measures, as described in
the Handbook, shall be used.

4.5 Erosion Controcl. Except for road surfaces, all
disturbed area including £ill and cut slopes along haulageways
and access roads, shall be seeded and mulched immediately after
construction and a vegetative cover shall be maintained
thereafter as necessary to control erosion.

4.6 Surfacing. Haulageways or access roads shall not be
surfaced with any acid~producing or toxic forming material and
the surface shall be maintained in a manner that will control or
prevent erosion and siltation.

4.7 Dust Control. All reasonable means shall be employed
to control dust frem the surface of haulageways and access roads.
The permit application shall include a plan for fugitive dust
control practices. All exposed haulageway surface areas shall be
protected and stabilized to effectively control erosion and air
pollution attendant to erosicon.

4.8 Remecval of Drainage Structures. Bridges, culverts,
stream crossings, etc., necessary to provide access to the
operation, shall nct be removed unless approved by the
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Commissicner. The same precautions as to water guality are *o be
taken during removal of drainage structures as those taken during
constructicon and use.

4.9 Existing Haulageways or Access Roads. Where existing
roads are to be used for access or haulage and it can be
demonstrated that reconstruction to meet the above reguirements
would result in greater environmental harm and the drainage and
sediment control requirements of this section c¢an otherwise be
met, subparagraphs (1) and (2), paragraphs (a),-€i3-and-£23-of
Subsection 4.2 and subparagraph (2) (A) anéd (B) paragraphs (a)s
£Z23-€Ay-ard-£B3 of subsecTicn 4.3 of this Section will not apply.

4.10 Infreguently Used Access Roads. Access roads
constructed for and used only to provide infrequent service to
surface facilities such as ventilaters, monitoring devices and
fans may be exempt from the regquirements of this section with the
exception of Subsections 4.5 and 4.11,

4.11 Abandcnment of Haulageways or Access Roads.

(a) Haulageways or access roads shall be abandconed in
accordance with the following:

(1) Prior to abandonment of haulageways Or access
roads, efforts shall be made to prevent erosion by the use of
culverts, water bars or other devices. Water bars or earth berms
shall be installed according teo the following table of spacings:

Percent Grade of Haulageway Spacing of Water Bars
in Lineal Feet

2 250

5 135

10 80

15 &0

20 45

aAbove 20 25

(2) Upcn abandonment, all areas of haulageways or
access roads shall be immediately seeded and mulched.
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4.12 Plans, Design Data and Ceonstruction Specifigations.

(a) Each permit application for cperations in which
haulageways and/or access roads are preposed shall contain the
following information:

(1) A plan view of the road drawn toc scale showing:

(&)
(B)
(<)
(D)

streams; and

(E)

Commissioner.

The staticn base line;
Location of culverts:
Flow directions:

Location of intermittent or perennial

Cther pertinent data as reguired by the

(2) A surveyed profile drawn to scale showing:

(A)
(B)
(<)
(D)
(E)

Profile of finished road surfaces;
Location and size of culverts:
Station elevations;

Profile of original ground; and

Percent grades.

(3) A typical cross-secticn of haulroad showing:

(A)
(B)
(C)
(D)
(E)
(F)

Culvert placement;
Sleope of culvert;
Fill material;
Original ground:;
Ditches; and

Sediment control devices.

87




Title 38
CSR 2
Section 4

{(4) Each permit application for operations which
propose intermittent or perennial stream crossings shall contain
the following:

{A) Structure computation sheets; and
{(B) Cross-sections.

{5) Construction specifications shall address:
(A) Excavation;
(B) Selecticon and placement of materials:
(C) Vegetative protection against erosicon;
(D) Reocad surfacing; and

(E) Drainage and sediment control measures.

4.13 Other Transportation Facilities.

(a) Railrocad loops, spurs, sidings, surface conveyor
systems, chutes, aerilial tramways or other transportation
facilities shall be designed, constructed, maintained and
abandoned so as to comply with the following:

(1) Control or prevent ercsion, siltation and the air
pcllution attendant to erosion:

(2) Control or prevent damage to fish, wildlife or
their habitat and related environmental wvalues;

(3) Control or prevent additional contributions of
suspended solids to stream flow or runcff outside the permit
area;

(4) Neither cause nor contribute, directly or
indirectly, to the violation of state or federal water guality
standards applicable to receiving waters; and

_ (5) Prevent or control damage to public or private
property. The Handbook contains design criteria generally
appropriate for environmental protection and safety.

4.14 Certification. Upon completion of construction, all
roads for which design c¢riteria were approved as part of the
permit shall be certified. 8Such certification shall affirm that
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construction was done in accordance with the approved criteria
except as otherwise noted in the certification statement. The
certificaticn shall be on forms prescribed by the Commissiconer
and signed by an approved person. Where minor changes in design
are implemented during construction, such changes shall be
reflected in "as bullt" plans which accompany the certification.
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38-2-5. Drainage and Sediment Control Systems

5.1 HNatural Drainwayvs. Natural drainways in the permit
area shall be Xept free of overburden except where overburden
placement has been approved. Overburden placement and
haulageways constructed across natural drainways shall not
materially increase the sediment ioad, or materially affect
stream guality.

5.2 Intermittent or Perennial Stream.

(a) Ne-:ard-withimn-ere-hundred-(i06)}-feet-of-a-perennial
stream-er-gn-intermitiené-giream-shati-be-disturbed-by-gurface
miping-activitiesr-unless-the-Commisgioner-gpectftecatiy
autherizeg-gurfgce-mining-ackivikties-etoger-tor;~-or-through--sueh
a-gtregmr--The-Commisgioner-may-aukherize-gueh-aekivitiag-onty
upen-finding-thaks:

---------- ti}--Surface-mining-acktivities-witi-net-ecatuse-or
eontributa-to-the-viataktion-of-appiiecabie-Stakte-er-Federai-water
guatity-gtandarda--and-wikl-not-adverseiv-affect-the-water
guantity-and-quatity-or-ekther-environmentai-resoureeg-af-the
atreamt-and

---------- t23--If-Ehere-witi-be-a-ktemporary-or-permanent-stream-
ehanrei-diversienr-fk-wili-~eompiy-with-Subseekien-5-3~-2f-thege
reguiatienarIntermittent or Perennial Stream. N¢ land within one
nundred feet (100') of an intermittent or perennial stream shall
be disturbed by surface mining operations unless specifically
authecrized by the Commissioner. The Commissicner will authorize
such cperaticns only upcn finding that surface mining activities
will not adversely affect the normal flow or gradient of the
stream, adversely affect fish migration or related environmental
values or materially damage the water gquantity or gualitv of the
stream. The area not to be disturbed shall be designated a
buffer zone and marked accordingly.

5.3 8tream Channel Diversions and Diversion Ditches.

{(a) All stream channel diversions and diversion ditches
shall be designed for safety and stability, shall be constructed
in such a manner so as to avoid additional centributions of
suspended solids to streams, and shall provide protection against
flooding and resulting damage to life and property. The design
and construction shall be certified by a registered professicnal
engineser.

(b) Stream Channel Diversions:
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(1) Temporary and permanent stream channel diversions
shall be designed so as to have at a minimum the capacity to
carry the flow of the existing stream channel. The maximum flow
carrying capacity of the existing stream channel shall be
determined on the basis of c¢ross-sectional area of the stream
channel at points immediately upstream and downstream of the
‘segment to be diverted. A combination of the cross-sectional
area of the stream channel diversion, the stream bank, and the
flood-plain configuration shall be adequate to pass safely the
peak runoff of a ten (10) vyear, twenty-four (24) hour
precipitation event for a temporary stream channel diversion and
a ¢ne hundred (100} year, twenty-four (24) hour precipitation
event for a permanent stream channel diversiocn.

(2) The following information shall be made a part of
the permit application when stream channel diversions are
proposed:

(&) A "stream channel design computation sheet"
for each proposed temporary or permanent stream channel
diversion:;

(B) Construction plans which contain:

(i) A plan view of the area showing center
line profiles of the existing stream channel and proposed
location of the temporary or permanent stream channel;

(ii) A profile along the center line of the
existing stream channel showing gradient of the stream bottom and
tcp of channel;

(iii) A profile along the center line of the
proposed temporary or permanent stream channel diversion showing
gradient of the stream bottom and top of channel;

(iv) A cross-section showing original ground
limits, bottem width, side slopes, depth of flow, floodplain
configuration; and

(v) A detailed description of the sequence
of installation of temporary or permanent stream channel
diversion.

{C) Construction spebifications; and

{D) Maintenance schedule and procedures for
maintenance.
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{c) Diversicn Ditches:

(1) Diversions shall have the capacity to pass safely
the peak discharge from a ten (10) year, twenty-four (24) hour
precipitation event.

{2) Plans, Design Data and Specifications. Where the
permit application proposes the use of division ditches, the
drainage plan shall contain the fellowing:

{A) A "Diversion Design Computation Sheet" for
each proposed diversion;

(B) Construction plans showing:

(i) A surveyed profile alcng the center iline
of the diversion showing the original ground line and proposed
depth of the diversion;

(ii) A cross-section showing the original
ground line, bottom width, side slopes, depth of flow, freeboard
and other pertinent information:

(1iii) The type of soil in which the diversion
will be excavated. The s0il shall be sampled and classified at
five hundred feet (500') interwvals along the center line of the
diversion;

(iv) The type and design of the outlet
proposed for each diversion;

{v) A maintenance schedule and procedures
for maintenance;

(vi} Construction specifications; and
(vil) A vegetaticon plan.

5.4 Sediment Control.

(a) General.

Sediment control structures and bench contrel systems
shall be constructed in appropriate locations for the purposes of
controlling sedimentation. All runcff from the disturbed area
shall pass through a sedimentation control system. All such
systems and other water retaining structures used in association
with the mining operation shall be designed, constructed,
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located, maintained, and used in accordance with the criteria set
forth in the Handbook or other approved criteria and in such a
manner as to minimize adverse hydrologic impacts in the permit
and adjacent areas to prevent material damage outside the permit
area and to assure safety to the public.

(b)) Design and Construction Reguirements.

(1) Eeeh-szSediment control structures and bench
control systems shall be constructed in accordance with the
plans, design criteria, and specifications set forth in the
preplan. Any deviations from the approved preplan which result
from unforeseen site specific circumstances arising during
construction, shall be reflected in as-built plans submitted by
the cperator and approved by the Commissioner immediately
follewing cconstruction. The as-built plans shall indicate the
original design, the extent of changes, and reference points.
Eaeh-sSediment control structures and bench control svsitems shall
be certified in accordance with the requirement of paragraph (c)
of this subsection.

(2) Azi-struetures-shati-be-ioeated-as-near-ag
pessibie-te~-the~-digturbed-area-All gitructures shall be located as
near as possible to the disturbed area and out of perennial
streams unless the applicant demonstrates and the Commissioner
finds that there is no other suitable location for such
structures.

(3) Sedimerkt-eentroi-skruetureg-ghaii-net-be
ecagtructed-in-peraennigt-gtreams-tunltegs-appreved-by-the
Eemmissienerr Discharges from sediment control structures and
bench control svstems shall comply with state and federal water
gquality standards and shall meet effluent limitations as
specified in an NPDES permit.

{(4) Aii-sedimenk-econtrei-struekures-shaii~be-degigned;
eonstruekted-~and-rainktained-to~adegquatety-econktrol-runoff-and
sediment-yiecide-from-their-comperent-digturbed-area-and-+he
eonktributing-watershaed-gueh-that-the-dizseharge-£from-the
sEructureg-witt-~meekt-ali-Stakte-and-Federal-effiuent
timizkaktiensazAll structures shall have the capacity to store 0.125
Acre/ft. of sediment for each acre of disturbed arez in the
structures watershed; provided, that consideration may be given
for reduced storage volume where the preplan and site conditions
reflect contreolled placement, concurrent reclamation practices,
or use of bench control siructures., The disturbed area for which
the structure is to be designed will include all land affected by
previcgus surface mining operations that are not presently
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stabilized and all land that will be disturbed throughout the
life of the permit. =

---------- ¢83-~-Fhe-optimum-degign-eriterzon-for-totai~gktarage
eapaeity-of-sediment-eontroi-structures-13-0-125-aere-feet-of
water-skorage-fer-each-aecre-sof-comporent-drainage-area-disturbeds-
Thig-design-eriterta-ineiudes-adequake-sediment-sterage-votume
and-adeguate-~dektention-time-necessary-to-meet-the-reguirementzs-of
subparagraph-¢4)-ef-thia-paragraphr-~Congideratien-witi-be-gzvenr
for-atterrnatrive-desigr-exiteria-to-ineivde-inereagsing-er-redueing
the-gedimernt-sterage-veliume-andfer-the-datenticn-time-based-on
eiimate-and-terrain-or-where-the-prepitan-end-gpeetfie-gita
eonditieng-refieekt-controltiecd-ptacement-of-gpeii;~ecneurrent
reciamaktion-pracktieags~and-on-gite-sedinent~controi-gtrueturaess
Apprevat-fer-=ueh-aiternative-eriterta-may-be-granted-by-the
commiszioner-baged-en-a-derengtration-by-the-ecperateor-that-the
requirement-of-gubparagraph-{4)-ef-this-paragraph-wiili-be-mefs

----- Fhe~digturbed~area-for-which-the-gktrueture-is-to-be-designed
wilti-ineiude-alti-iand-affected-by-previous-surface-mining
eperakiongs-that-are-net-presentiy-stabiliired-nnd-aii-tand-within
the-compeonent-dratpage-area~-which-wiltl-be-digkturbed-during-the
tife-of-the-permit-s

€63(5) All structures and bench centrol systems
shall be eguipped with a nonclogging dewatering device of an
adequate design and size to maintain the storage and-detentien
time-requirementsd #rof subparagraph (54) of this paragraph.

€73(6) 21l structures and bench control systems
shall be designed, constructed and maintained to prevent short-
circuiting.

€83(7) All structures and bench control systems
shall be cleaned out when the sediment accumulation reaches sixty
percent (50%) of khig-design capacity. Clean-out elevation shall
be indicated on plans submitted for each structure. Sediment
remcoval and disposal shall be done in a manner and at a freguency
that minimizes adverse impacts on surface and groundwater
gquality.

‘ €93(8) Where sediment control structures such as
excavated peonds or bench control s¥rueturessystems are utilized,
these structures must be designed to safely pass a twenty-five
(25) year, twenty-four (24) hour precipitation event. The
principal and/or emergency spillway of the structures shall be
designed to safely pass the peak discharge of a twenty-five (23)
vear, twenty-four (24) hour precipitation event, provided, That
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excavated sediment control structures which are at ground level
and which have an open exit channel constructed of non-ercdible
material may be designed to pass the peak discharge of a ten (10)
year twenty-four (24) hour precipitation event.

££93(8) All embankment-type structures shall be
designed, constructed and maintained to meet the following safety
standards:

(&) Embankment structures shall be designed with
principal and/or emergency spillways that will safely pass a
twenty-five (25) year, twenty-four (24) hour precipitation event.
The principal spillway requirements may be waived if the
emergency spillway is an open channel constructed of nonercdakle
material, is capable of maintaining sustained flows, and is
designed to safely pass the peak discharge of a twenty-five (23)
vear, twenty~four (24) hour precipitation event;

(B) All embankment-type structures shall provide
a minimum difference in elevation between principal spillway and
emergency spillway of 1.5 feet and a minimum difference in
elevation between the maximum design flow elevation in the
emergency spillway and/or exit channel and top of settled
embankment of 1.0 foot;

(C) All embankment-type structures shall
previdebe properly stabilizatiened and revegetatiered upon
completion of construction and regrading of the embankment and
surrounding areas;

(D) All structures shall provide adequate
freeboard to resist overtopping by waves or sudden increases in
volume and adeguate slope protection against surface erosion and
sudden drawdown;

(E) In constructing the embankment, the operator
shall remove all organic matter from the foundation, provide for
proper compaction and ensure against excessive settlement by
excluding sod, roots, frozen soil or ceoal processing wastes from
the embankment;

. (F) If an inspection discloses that a potential
hazard exists, the person who examined the impeundmentembankment
shall promptly inform the Department of Energy of the findings
and of the emergency procedures formulated for public protection
and remedial action. If adequate procedures cannot be formulated
or implemented, the Department of Energy shall be notified
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immediately and then notify the apprcpriate agencies that other
emergency procedures are required to protect the public:

(G) Embankment-type sediment control structures
which impound water at an elevation of five feet (5') or more
above the upstream toe of the structure and can have a storage
volume of twenty (20) acre-feet or more;-er which impound water
at an elevation of twenty feet (20') or more above the upstream
toe of the structure or which present a hazard toc ccal miners as
determined by an MSHA District Manager;; shall be designed,
constructed, inspected, and abandoned in accordance with federal
regulations set forth in 30 CFR 77.216. All designs plans, and
specifications shall be made a part of the permit application.
In addition to these requirements, the following minimum
standards shall be met:

(i) An appropriate ccombination of principal
and emergency spillways shall be provided to pass safely the
runcff resulting from a one hundred (100) vear, twenty-four (24)
hour precipitation event, or a larger event as specified by the
Commissioner;

(ii) The embankment shall be designed and
constructed with a static safety factor of at least 1.5 or a
specified higher safety factor as regquired to ensure long-term
stability: and

(iii) Appropriate barriers to control seepage
shall be installed along the conduits that extend through the
embankments.

(10) All engineering inspection reports and approvals
shall be submitted to the Commissioner with copies maintained at,
or in the vicinity of, the mine site; and

(11) Discharge Structures. Discharge from sediment
control structures, diversions, stream channel diversions, etc.,
shall be controlled by use of energy dissipators, riprap channels
or other devices toc reducse erosion, to prevent deepening or
enlargement of stream channels and to minimize disturbance of the
hydrolegic balance. Discharge structures shall be designed using
standard engineering procedures.

(¢) Certification.
(1) Prior to any surface mining activities in the

component drainage area of a permit controlled by a sediment
control structure#, that specific structure shall be certified as
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to the design and be-constructedion in accordance with the plans,
designs, and specifications set forth in the preplan, or in
acccrdance with as-built plans. Such certification shall be
submitted on forms prescribed by the Commissioner. Where en-
sitery-ir-e:7a bench control sedimert- -eentreigystems is the
primary system for the sediment control operation, such systems
shall be constructed and certified in sections of one thousand
(1,000) linear feet or less as measured from the active pit.
This certification shall include a map showing the exact location
of the section being certified.

{(2) Certification of non-impeuﬁdiﬁgembankment-type
sediment control structures may be performed by a registered
professional engineer or a licensed land surveyor.

(3) Certification of impeundingembankment-type
sediment control structures may be performed only by a registered
professional engineer or licensed land surveyor experienced in
construction of impeurdmer*sembankments.

(4) Certification of coal refuse impoundments and
embankment-type impoundments meeting or exceeding the size
requirements or other criteria of federal MSHA regulations at 30
CFR 77.216 (a) may be performed only by a registered professional
engineer experienced in the design and construction of
impoundments.

(d) Inspections.

Inspection by the cperateor of sediment control
structures shall be in accordance with the follow;ng

(1) Non-impeurdimgembankment type structures areshall
be inspected upcon completion of construction and are otherwise
exempt from required inspections; however, should be examined
and/or inspected periodically.

(2) A qualified registered professional engineer or
other qualified professional specialist, under the direction of
the professional engineer, shall inspect each
tmpoundmentembankment type structure. The professional engineer
or specialist shall be experienced in the construction of
tmpoundmentsembankments.

(A) 1Inspections shalil be made regularly during
construction, upon completion of construction, and at least
yYearly until removal of the structure or release of the
performance bond.
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{B) The gualified registered professional
engineer shall promptly, after each inspection, provide to the
Commissioner a certified report that the impewrdmentembankments
has been cconstructed and maintained as designed and in accordance
with the approved preplan. The report shall include discussicn
of any appearances of instability, structural weakness or other
hazardous conditicns, depth and elevation of any impounded
waters, existing storage capacity, any existing or reguired
monitoring preocedures and instrumentation and any other aspects
of the structure affecting stability.

{C) A copy of the report shall be retained at or
near the mine site.

(e) Examinations. IimpeundmertaEmbankments subject to
federal MSHA regulations at 30 CFR 77.216 must be examined in
accordance with 77.216-3 of said regulations. Other impeundmerts
embankments shall be examined at least guarterly by a gqualified
perscn designated by the operator for appearance of structural
weakness and other hazardous conditions.

{£f) Maintenance.

Pricr to_ Fhase 1 bond release, all sediment control
structures shall be cleaned out so as to meet design storage
capacity in all areas not revegetated and stabilized.

(g) Abandonment Procedures.

Abandonment and/or removal of sediment control
structures shall not occur until two {(2) yvears after the last
augmented seeding nor less than two (2) vears before final bond
release. Minimum reguirements for abandoning sediment control
structures pricr to full bond release are as follows:

{l) Unless ctherwise approved in the reclamation plan,
dugcut-type sediment contrel structures, berneh-ecntrei-sediment
eontrer-sktrueturesr-diversion ditches, and other non-impounding
sediment control structures shall be removed and the land upon
which they are situated shall be regraded and revegetated in
accordance with the reclamation plan. Sediment control
structures approved by the Commissioner as permanent structures
are exempt from these requirements.

(2) Embankment type sediment dams, embankment type
excavated sediment dams and crib and gabion dams, and all
accumulated sediment behind the dam shall be removed from the
natural drainway. The natural drainway shall be returned as
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nearly as practicable to its original profile and cross-section
with the channel sides and bottom rock ripraped up to the top of
the channels banks. The riprap requirement may be waived where
the bottom and sides of the channel consist of kedrock.

(3) Those structures to be left in place after final
bond release shall be considered permanent and shall be left in
accordance with the following reguirements:

{A) A reguest toc leave the structure will be made
on forms prescribed by the Commissicner;

{B) The request will contain a statement as to
the present conditions of the impoundment:

(C) The request will ccontain a statement signed
by the landcwner and the operator asserting that the landowner
assumes all liazbility for the structure and will inspect it
pericdically and maintain it in a safe conditicn: and

(D) Any impeurdirgembankment-type structure shall
have been designed and constructed in accordance with subsection
5.5 of this section.

(4} All areas disturbed during abandonment of a
sediment contrel structure shall be seeded and mulched
immediately to stabilize the area.

(5) Waste material shall be spread over an area within
the permit boundaries in accordance with the following
specifications:

(A) Provisions shall be made for the diversion or
safe passage of surface water concentrating on the land side of
the waste bank.

(B) The waste shall be placed so as not to
endanger the stability of the stream bank and shall not exceed
three feet (3') in height above the natural ground surfzace,
except by special design. Special designs shall be submitted
with the drainage plan. The finished surface shall slopese away
from the edge of the stream or drainway insofar as feasible.

(C) Surface of waste shall not be steeper than
two (2) horizontal tc one (1) vertical. If the waste is spread
to the edge of the stream bank, the stream side slope of the
waste shall be shaped to join the side slope of the stream bank.
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5.5 Permanent Impoundments. A permanent impoundment
of water may be created, if authorized by the Commissioner, in
the approved permit based upon the following demonstration:

(a) The size and configuration of such lmpoundment will be
adequate for its intended purposes.

() The quality of impoundment water will be suitable cn a
permanent basis for its intended use and, after reclamation, will
meet applicable State and Federal water guality standards, and
discharges from the impoundment will meet applicable effluent
limitations and will not degrade the guality of receiving water
below applicable State and Federal water quality standards.

(c) The water level will be sufficiently stable and be
capable of supporting the intended use.

(d) Final grading will provide for adegquate safety and
access for propesed water users.

{e) The impoundment will_ not result in the diminution of
the guality and quantity of water utilized by adjacent or
surrounding landowners or agricultural, industrial, recreaticnal,
cr domestic use.

(£) The impoundment will be suitable for the approved
postmining land use.

(g) The design precipitaticn event for the spillways for a
permanent impoundment will be a fifty-year, twenty-~four (24) hour
precipitation event, or such larger event as the Commissioner may
require.
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38-2-6 -Blasting.

6.1 General Reguirements. Each operator shall comply with
all applicable state and federszl laws in the use of explosives.
A blaster certified by the Department cf Energy shall be
responsible for all klasting cperations including the
transportation, storage and use of explosives within the permit
area in accordance with the blasting plan.

6.2 Blasting Plan. Each application for a permit, where
blasting is anticipated, shall include a blasting plan.
CEertified-biasters-shati-be-famtliiar-with-the-biagting-ptan-and
ati-gite-gpectfie-performance~stendards-for-the-operation-at
wAteh-they-are-working---The blasting plan shall explain how the
arplicant will comply with the blasting reguirements of the Act,
these regulations, and the terms and conditions of the permit.
This plan shall include, at a minimum, information setting forth
the limitations the operator will meet with regard to ground
vibration and airblast, the bases for those limitaticons, and the
methods to be applied in controlling the adverse effects of
blasting operations.

6.3 Public Notice of Blasting Operations.

(a} At least ten (10) days, but not more than thirty (30)
days, prior o any blasting operations which detonate five (5)
rounds or more of explosives at any given time, the operator
shall publish, a blasting schedule in a newspaper of general
circulation in the county of the proposed permit area. Copies of
the schedule shall be distributed by certified mail to local
governments, public utilities and each resident within one-half
(1/2) mile of the permit-areablasting site. Unless blasting will
occur on drainage structures and roads, such structures will be
exempt from the one-half (1/2) mile notification area. The
operator shall republish and redistribute the schedule at least
every twelve (12) months zand revise and republish the schedule at
least ten (10) days, but not mcre than thirty {(30) days, prior to
blasting whenever the areas covered by the schedule changes or
actual time periods for blasting significantly differ from that
set forth in the prior schedule. The schedule shall contain at a
minimum:

(1) Name, address and telephone number of the
cperator; .

(2} Identification of the specific areas in which
blasting will take place:
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(3) Dates and times when explcsives are to be
detonated;

(4) Methods to be used to control access. to the
blasting area; and

{(53) Types and patterns of audible warning and all clear
signals to be used before and after blasting.

(b) Surface blasting activities incident to underground
coal mining are not sukject to the requirements of paragraph (a)
of this subsection so long as all local governments and residents
or owners of dwellings or structures located within one- half
(1/2) mile of the blasting area are notified in writing by the
operator approximately twenty-four {24) hours priocr to any
surface blast.

6.4 RBlast Record.

(a) A blasting log book formatted in a manner prescribed by
the Commissioner shall be kept current daily and made available
for inspection at the site by the Commissioner and upon written
reguest by the public.

(b) The blasting log shall be retained by the operator for
three {3) years.

(c) The blasting log shall, at a minimum, contain the
following information:’ '

{1) Name cof permittee, coperator or other person
conducting the blast;

{(2) Location, date and time of blast;

(3) Name, signature and certification number cf
blaster-in-charge;

(4) Identification of nearest structure not owned or
leased by the operator and direction and distance, in feet, to
such structure;

(5) Weather conditions:

(6) Type of material blasted:

{(7) Number of holes, burden and spacing:
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{8) Diameter and depth of holes;

(9) Types of explosives used;

{10) Weight of ezxplosives used per hole;
{11) Total weight of explosives used;

{12) Maximum weight of explosives detonated within any
eight (8) miilisecond period;

(13) Method of firing and type of circuit:;
(14) Type and length of stemming:;
(15) If mats or other protections werse used;

(16) Type of delay detonator ussd and delay periods
used;

(17) Seismograph records and air blast records shall
include but not be limited to:

(A) Seismcgraph and air blast reading, including
exact location, date, and time of reading and its distance from
the blast;

(B) Name of person and firm taking the readings:;

(C) Name of person and firm analyzing the record,
where analysis 1s necessary;

() Type of instrument, sensitivity and
calibration signal or certification of annual calibration;

(18} Shot location:

(19) Sketch of delay pattern tTo include the entire
blast pattern and all decks; and

(20) Reasons and conditions for unscheduled blasts.

6.5 Blasting Procedures.

{(a) All blasting shall be conducted during daytime hours,
between sunrigse and sunset; provided, that the Commissioner may
specify more restrictive time periods based on public requests or
other consideraticn, including the proximity to residential
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areas. No blasting shall be conducted on Sunday. Blasting shall
not be conducted at times different from those announced in the
blasting schedule except In emergency situations where rain,
lightning or other atmospheric conditions, or operator or public
safety requires unscheduled detonations. Blasting shall be
conducted in such a way sc as to prevent injurv to persons,
damage tc public or private property ocutside the permit area,
adverse impacts on anv underground mine, and change in the course
channel, or availability of surface or groundwater outside the '
permit area.

(b) safety precautions:

(1) Three (3) minutes prior to blasting, a warning
signal audible to a range of one-half (1/2) mile from the blast
site will be given. This preblast warning shall consist of three
(3) short warning signals of five (5) seconds duration with five
(5) seconds between each signal. ©One (1) long warning signal of
twenty (20) seconds duration shall be the "all clear" signal,
Each person in the permit area, and each person who resides or
regularly works within one-half (1/2) mile of the permit area
shall be notified of the meaning of these signels:

{2) All approaches to the blast area shall be guardsd
against unauthcerized entry prior to and immediately after
blasting;

(3) All charged holes shall be guarded and posted
against unauthorized entrv; and

(4) The certified blaster shall be accompanied by at
least one cther person at the time of firing of the blast.

(c) Airblast Limits:
{1) Airblast shall not exceed the maximum limits
listed below at the location of any dwelling, public buildings,

school, church, or community or institutional building cutside
the permit area, except coperational facilities of the mine.
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Lower frequency limit of measuring maximum level, in
system in Hz (_ 3 dB) db

C.1 Hz cor lower --flat response : 134 peak.

2 Hz or lower -- flat response 133 pezk.

6 Hz or lower -- £f£lat response 129 peak.

C-weighted--slow response 105 peak dBC.
1

Only when approved by the Commissicner

(2) If necessary to prevent damage, the Commissioner
may specify lower maximum allowabtle airblast levels for use in
the wvicinity of a specific blasting cperation.

(3) Monitoring. The operator shall conduct periodic
monitoring tTo ensure compliance with the airblast standards. The
Commissiconer may reguire airblast measurement of any or all
blasts and may specify the locations at which such measurements
are taken. The air blagt measuring svstems used shall have an
upper-end flat-freguency response of at least 200 H=z.

(d) Flyrock, including blasted material, shall not be cast
from the blasting site more than half way to the nearest dwelling
or other cccupied structure heyvond the area of control specified
in paragraph (e) of this subsection and in nc case beyond the
bounds of the permit aresa.

(e) Access to the blast area shall be controlled against
the entrance of livesteock cor unauthorized persconnel during
blasting and for a pericd thereafter until an authorized person
has reasonably determined:

(1) That no unusual circumstances exist such as
imminent slides or undetonated charges, etc.; and

(2) That access to and travel in or through the area
can be safely resumed.

(£) At the request of the Commissicner,the operator shall
monitor air blast levels using an instrument with a-:irnear
fregueney-regpense-range-of-gHz-to-2868-He-or-greateran upper-end
flat-frequency response of at least 200 H=z.

(g) Blast design.

(1) An anticipated blast design shall be submitted if
blasting operations will be conducted within:
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(A} 1,00C feet of any building used as a
dwelling, public building, school, church, or community or
institutional building cutside the permit area; or

(B) B5C0Q feet of an active or abandoned
underground mine. .

(2) The blast design may be presented as part of a
permit application or at a time, before the blast as approved by
the Commissioner.

(2) The blast design shall contain sketches of the
drill patterns, delay periods, and decking and shall indicate the
type and amcunt of explosives fo be used, critical dimensions,
and the location and general description cof structures, including
protected structures, to be proctected, as well as a discussion of
design factors to be used, which protect the public and meet the
applicable airblast, flyrock, and ground-vibration standards.

(4) The blast design shall be prepared and signed by a
certified blaster.

(5) The Commissioner may require changes to the design
submitted.

{h) No blasting within five hundred {(5C0C) feet of an
underground mine not totally abandoned shall be permitted except
with the concurrence of the Department of Energy, the operator of
the underground mine and MSHA. The Commissioner may prohibit
blasting on specific areas where it is deemed necessary for the
protection of public or private property or the general welfare
and safety cf the public.

(i) The operatocr may use the following scaled distance
formulas to determine the allowable maximum weight of explosives
{(1bs) to be detcnated in any eight millisecond period without
seismic monitoring:

Formula Distance in Feet from the Blasting
Site to the Nearest Proctected
Structure
W = (D/50)3 0 - 300 feet
W = (D/55)2 3081 - 5,000 feet
W = (&/65) - 5,008l feet or greater
W Weight of explesives in pounds

nn

D Distance to the nearest structure
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(j) The scaled distance formulas need not be used if a
seismograph measurement at the nearest protected structure is
recorded and maintained for every blast. The pezak particle
velocity in inches per second in any one of The three mutually
perpendicular directions shall not exceed the following values at
any protected structure:

Seismograph Measurement Distance to the Nearest
Protected Structure

1.25 0 - 30C feet
1.0 3081 - 5,0CC feet
0.75 5,0081 feet or greater

(k) The Commissicner may reguire a seismograph recording of
any or all blasts based on the physical conditions of the site in
order to prevént injury to persons or damage to property.

(1) The maximum allowable ground vibration as provided in
paragraphs (i) and (3) of this subsection shall be reduced by the
Commizsioner-beyend-the-iimits-ethervwise-provided-by-tRis
geetien, if determined necessary to provide damage protection.

6.6 Variance

(a} The Commisgssioner may grant a written variance from
paragraphs (i) and (3) of Subsection 6.5 of this Section for gas
or-ozt-weitisr-tiguid-or-gas-transmiagior-iiness-and-ether-utziity
Eransmission-struetures-all structures other than protected
structures provided all of the following criteria are met:

(1) The Permittee obtains a waiver from the cwner and
when apprcopriate the operator of said structure.

(2) The Permittee submits a2 blasting plan detailing
the-protective-measures-maximum limits for ground vibrations to
be takenused for those structures with supporting documentation
demonstrating such structures are protected.

(3) The Ppermittee shall obtain the approval of the
protective measures by the owner of the structure.

(4) The permittee shall 6cbtain approval of the
blasting plan by the Commissicner-fer-the-uge-ef-such-protestive
measgures. ,
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(b) Preteetive-measureg-takenThe variance granted under
this subsection shall not reduce the level of protection for
other structures otherwise preovided for in these regulations.

6.7 Certified Blasting Personnel. Each person responsible
for blasting operations shall be certified. Each certified
blaster shall have proof of certification either on his perscon or
on file at the permit area during blasting cperations. Certified
blasters shall be familiar with the blasting plan and blasting
related performance standards for the operation at which thev are

working.
5.8 Preblast Surveyv.

(a) At least thirty (30) days prior to beginning of
blasting operaticns, the coperator shall inform in writing all
residents or cwners of manmade dwellings or structures located
within one~half (1/2) mile of the prepesed-permit-area-er-permit
area on how to request a preblast survey. For purposes of this
secticn, drainage structures, haulroads and access roads are not
congidered part of the permit area unless blasting is necessary
for construction. Requirements for a preblasting survey shall be
the follcwing:

(1) Upon a written reguest to the Commissicner by a
resident or owner of a manmade dwelling or structure that is
loccated within one-half (1/2) mile of the permit area, the
coperator shall conduct a preblast survey of the dwelling or
structure and submit a report of the survey to the Commissioner.
If a structure is added to or renovated subsequent to a preblast
survey, a survey ©f such additions and/or renovation shall be
performed upon reguest of the resident or owner.

(2) The operator shall conduct the preblast survey in
such a2 manner which will determine the condition of the dwelling
or structure, and to document any preblasting damage and to
document other physical factors that could reasonably be affected
by the blasting. Assessments of the preblasting condition of
structures such as pipes, cables, transmission lines, wellg and
water systems shall be based on the exterior or ground surface
cenditions and other readily available data, Special attention
shall be given to the preblasting condition of wells and other
water systenms.

(3) & written report of the survey shall be prepared
and =igned by the person or perscns approved by the Commissioner
who conducted the survey. Copies of the report shall be provided
to the person requesting the survey and to the Commigsioner.
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(4) Surveys reguested more than ten (10) days before
the planned initiation ©f blasting shall be completed befeore
blasting operations begin.

(5} Any person who reguests a survey who disagrees with

the results of the survey may submit a detailed description of
the specific areas of disagreement.
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38-2-7. Premining and Peostmining Land Use.

7.1 General. In addition to the reguirements of Section 10
of the Act, the following requirements for postmining land use
shall be applicable:

(a) All areas disturbed by surface mining operations shall
be restored in a timely manner to conditions that are capable of
supporting those land uses which they were capable of supporting
pricr to any mining.

(b) The premining uses c¢f land to which the postmining land
use is to be ccmpared shall be these uses which the land
previcously suppcrted where the land has not been previocusly mined
and has been prcoperly managed.

(¢} The appropriate postmining land use for land that has
teen previcusly mined and not reclaimed shall be determined on
the basis ©of the land use that existed prior to any mining. If
the land cannot be reclaimed to the land use that existed priocr
to any mining, the appropriate postmining land use shall be
determined on the basis of the highest and best use that can be
achieved and which is compatible with surrounding undisturbed
areas.

(d) The postmining land use for land that has received
improper management shall be determined on the bhasis of the
premining use of surrounding lands that have received proper
management.

(e) If the premining use of the land was changed within
five (5) years of the beglnnlng of mining, the comparison of
postmining use to premining use shall include a comparison with
the historic use of the land as well as its use immediately
preceding mining.

tey(£) An application for a permit shall contain a
narrative description of land capability and preductivity which
analyzes the premining land-use description required in 22A-~-3-
10(z2)(2) of the Act. Productivity shall be determined by vield
data or estimates from similar sites based on current data from
USDA ¢r state agricultural universities or state agricultural

agencies.
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7.2 Land Use Categories. Land use is categorized in the
following groups:

(a) Heavy Industry. Manufacturing facilities, power
plants, airports or similar facilities;

(b) Light Industry and Commercial Services. 0Office
buildings, stores, parking facilities, apartment houses, motels,
hotels or similar facilities;

(c) Public Services. Schools, hospitals, churches,
libhraries, water treatment facilities, solid waste disposal
facilities, public parks and recreation facilities, major
transmission lines, major pipelines, highways, underground and
surface utilities and other servicing structures and
appurtenances;

(d) Residential. Single and multiple-family housing (other
than apartment houses) with necessary support facilities.
Suppcrt facilities may include ccmmercial services incorporated
in and comprising less than five percent (5%) of the tctal land
area of housing capacity, asscciated open space and minor vehicle
parking and recreation facilities supporting the housing;

(e) Creopland. Land used primarily for the production of
cultivated and close-growing crops fcxr harvest alone or in
association with sod crops. Land used feor facilities in support
of farming operations are included;

(£) Rangeland. Includes rangelands and forestlands which
support a cover of herbaceocus or scrubbty vegetation suitable for
grazing or browsing use;

{g) Hayland or pasture. Land used primarily for the long-
term production of adapted, domesticated forage plants to be
grazed by livestock or cut and cured for livestock feed:;

{h) Forestland. Land with at least a twentv-five percent
(25%) tree canopy or land at least ten percent (10%) stocked by
forest trees of any size, including land formerly having had such
tree cover and that will be naturally or artificially reforested:

(1) <Commercial Wocdland. Where forest cover is managed for
commercial production of timber products;

(j) Impoundments of water. Land used for stering water for

beneficial uses such as stock ponds, irrigation, fire protection,
recreation or water supply:
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(k) Fish and wildlife habitat and recreation lands.
Wetlands, fish and wildlife habitat, and areas managed primarily
for fish and wildlife or recreation; or

(1) Combinad uses. Any appropriate combination of land
uses where one land use is designated as the primary land use and
one cr more other land uses are designated as secondary land
uses.

7.3 Criteria for Approving Alterrnative Postmining Use of
Land. ’

(a) Changing from one land use category before mining to
another category after mining constitutes an alternative
postmining land use. An alternative postmining iand use may be
approved by the Commissioner after consultation with the
landowner or the land management agency having jurisdiction cover
state or federal lands if the following criteria are met:

{1) There is a reasonable likelihocd for achievement
of the proposed use;

(2) The use does not present any actual or probable
hazard to the public health or safety ¢r threat of water
diminution or pcllution: and

{3) The proposed postmining use is not:

(A) Impractical cor unreasonable;

{B) Inconsistent with applicable land use
policies or plans;

{C) Going to involwve unreasonable delays in
implementation; or

(D) In viclation of any applicable law.
(b) A change in postmining land use during mining shall be

done in accordance with paragraph (a) of this subsection and in
accecrdance with subsection 3.28 of these regulations.
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38-2-8. Fish and Wildlife Consideraticns.

8.1 Protection of Fish, Wildlife and Related Environmental
Values.

{a) The operator shall, to the extent possible using the
hest technology currently avallable, minimize disturbances and
adverse impacts on fish, wildlife, and related environmental
values and shall achieve enhancement of such resources where
practicable.

{b) No surface mining activity shall be conducted which
arels likely tc jecpardize the continued existence of endangered
or threatened species or which are likely to result in the
destruction or adverse modification of designated critical
habitats of such species in violation of the Endangered Species
Act (16 U.S.C. 1531 et seg.). The operator shall promptly report
to the Commissicner any state or federally listed endangered or
threatened species within the permit area of which the operator
becomes aware. Upon notification, the Commissioner shall consult
with appropriate State and Federal fish and wildlife agencies
and, after consultaticn, shall identify whether, and under what
conditions, the cperator may proceed.

(¢} No surface mining activity shall be conducted in a
manner which would result in the unlawful taking of a bald or
golden eagle, its nest, or any of its eggs. The operator shall
promptly report to the Commissioner any golden or bald eagle nest
within the permit area of which the operator becomes aware. Upon
notification, the Commissioner shall consult with the U. S. Fish
and Wildlife Service and also, where appropriate, the State fish
and wildlife agency and, after consultation, shall identify
whether, and under what conditions the operator may proceed.

(d) Nothing in this chapter shall authcorize the taking of
an endangered or threatened species or a bald or golden eagle,
its nest, or any of its eggs in violation, of the Endangered
Species Act of 1973, as amended, 16 U.$.C. 15331 et seqg., or the
Bald Eagle Protection Act, as amended, 16 U.S.C. 668 et seq.

{e) Each operatcer shall, to the extent possible using the
best technology currently available:

(1) Ensure that electric powerlines and other
transmission facilities used for, or incidental to, surface
mining activities on the permit area are designed and constructed
to minimize electrocution hazards to raptors:;
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(2) Locate and operate haul and access rcads so as to
avoid or minimize impacts on impertant fish and wildlife species
or other spgc;e§”protectgd by S?ate or Federal law; end

(3) Design fences, ocoverland conveyors, and other
potential barriers to permit passage for large mammalswand

(4) Fence, cover, or use other appropriate methods to
exclude wildlife from ponds which contain hazardous
concentrations of toxic-forming materials.

8.2 Habitat Development:

{a) The operator shall avoid disturbances to, enhance where
practicable, restore, or replace, wetlands, and riparian
vegetation along rivers and streams and bordering ponds and
lakes. Surface mining activities shall aveoid disturbances to,
enhance where practicable, or restore, habitats of unusually high
value for fish and wildlife.

(b) Where fish and wildlife habitat is to be a postmining
land use, the plant species to ke used on reclaimed areas shall
be selected on the basis of the following criteria:

(1) Their proven nutritional value for fish or
wildlife.

(2Y Their use as cover for fish or wildlife.

(3) Their ability to support and enhance fish or
wildlife habitat after the release of performance beonds. The
selected plants shall be grouped and distributed in a manner
which optimizes edge effect, cover, and other benefits to fish
and wildlife.

(¢) Where cropland is to be the postmining land use, and
where appropriate for wildlife and corp-management practices, the
cperator shall intersperse the fields with trees, hedges, or
fence rows throughout the harvested area to break up large blocks
of monoculture and to diversify habitat types for birds and other
animals.

{d) Where residential, public service, or industrial uses
are to be the postmining land use, and where consistent with the
approved postmining land use, the operator shall intersperse
reclaimed lands with greenbelts utilizing species of grass,
shrubs, and trees useful as food and cover for wildlife.
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38-2-~9. Revegetation.

.1 General Reguirements.

(a) Each surface mine operator shall establish on all
regraded areas and all cther disturbed areas a diverse, effective
and permanent vegetative cover of the same seasonal variety
native to the area of disturbed land, or introduced species that
are compatible with the approved pestmining land use.

{b) The established wvegetative cover shall be capable of
stabilizing the soil from ercsicn.

{(c) The established vegetative cover shall be capzable of
regeneration and plant successiocon.

{d) Revegetation efforts will be kept concurrent with the
mining operation as mining and backfilling progresses and shall
be carried out in a manner that encourages a prompt vegetative
cover and rapid recovery of productivity levels ceompatible with
the approved postmining land use.

(e) A temporary vegetative cover shall be established as
contemporaneously as practicable with backfilling and grading
until a permanent wvegetative cover can be established. At a
minimum, & tempecrary or permanent vegetative cover shall be
established by the end of the first growing seascon and a
permanent vegetative cover shall be established by the end of the
second growing seascn.

9.2. Revegetation Plan. A& complete revegetation plan shall
be made a part ¢f each permit application. The revegetation plan
shall be developed in a manner which is compatible with the
following requirements:

(a) Plant species and seed mixtures that will give a guick,
rermanent vegetative cover and enrich the soil will be given
priority. Plant species and seed mixtures shall be considered of
the same seasonal variety when they consist of a mixture of
species of equal or superior utility as compared with the
seasonal utility of naturally-occurring vegetation. All
revegetation mixtures must include at least one herbacecus legume
species.

{(b) All species shall be compatible with the plant and
animal species of the regicon and the approved post mining land
use. . ,
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(c) All species shall comply with state and federal seed,
poisoncus and noxious plant, and introduced species, laws and
rules and regulations.

(d) If both the premining and postmining land uses are
cropland, planting of the crops normally grown will meet the
requirements of paragraph (a) of this subsection.

(e) The revegetation plan shall contain a statement
asserting that rills and gullies which form in areas that have
been regraded and topsoiled and which disrupt the approved
postmining land use, interfere with the reestablishment of the
vegetation cover, or interferernee-withr--cause or contribute to a
violation of applicable water quality standards will be £filled,
regraded, stabilized, topsoiled, and reseeded or replanted.

(f) The revegetation plan shall specify that the operator
will rapidly establish temporary vegetation ceover on disturbed
and regraded areas around sediment contrel structures, haulage
ways, stockpiles, storage areas, and other areas where excessive
erosion is likely to occur. Immediate seeding of approved
annuals and biennizls on such areas shall be considered as a
means for achieving temporary vegetative cover conly.

(g) & planting plan shall be made a part of the
revegetation plan and shall contain the following:

(1) A prediction of the minesoil character based on
overburden analysis, so0il analysis, and other available
information:

(Z2) The proposed treatment to neutralize acidity:

(3) The methed of mechanical seed bed preparation;

(£) The applicaticn rates and analysis of
fertilizaticn;

(5) The application rates and types of mulch;
(6) The application rates and species of perennial
vegetation including herbacecus and woedy plants in accordance

with the Handbook or other appropriate sources;

(7} The areas to be planted or seeded to trees and
shrubs;

(8) The land use objective; and
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{(9) A maintenance schedule.

(h) Alternative species of trees, shrubs, grasses, legumes,
or vines may be substituted for native species if approved by the
Commissioner. Use cf substitute species may be approved on the
basis of the following:

(1) The species are compatible with the plant and
animal species of the region and are necessary to and compatible
with achieving the approved postmining land use; and

(2) The species meet the requirements of applicable
state and federal seed, poisonous and noxicus plant, or
intrcduced species laws and regulations.

(i) The vegetation plan shall contain a plan for soil
treatment and amendments which meet the following minimum
standards:

(1) 60CC lbs/ac of 10-20-10 cr 10-20-20 fertilizer.
Alternative rates and fertilizer analysis based on soil analysis
performed by a gqualified soils laboratory may be substituted.

{(2) Lime shall be required where soil pH is less than
5.5. Lime rates shall be such that a uniform scil pH of 6.0 will
be achieved.

(3) Mulch Specifications: Mulch shall ke used on all
disturbed areas. Approved materials and minimum rates to be
applied are as follows:

Material Rate/Acre

Straw or hay 1l 1/2-2 tons materials may be
anchered with asphalt emulsion
cr other technigques approved by
the Commissicner.

Wood Fiber or -
Wood Cellulose 1,000 1lbs.

Shredded Bark 50 cubic vards
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Adhesives or tackifiers may be used with wood fiber or wood
cellulose at the rates indicated in the following table:

Minimum Rate/Acre for Weed Fiber or Wood Cellulose

Material . ; Rate/Acre

Genagua 743 25 gasllons 500 1bs.
Curasol AK or HA 25 gallons 500 1bs.
Aerospray 70 25 gallons 500 1bs.

(3) In implementing the revegetation plan, the operator
shall take into consideration the character of the minesoil,
Factors to be considered are the following:

(1) Fertility:
{(2) Stoniness:;
(3) Texture:

(4) Steepness of slope;

(3) 8tandard field and laboratory overburden
analysis;and

(6) Premining overburden analysis.

(K) Minesocils which have a demonstrated history of acidity
or other chemical parameters which may limit vegetative success
shall be analvzed by a gualified soils laboratery. The results
of such analysis shall be made a part of the final planting plan.

8.3. Standards for Evaluating Vegetative Cover.

(a) The planting plan may be amended or modified pricor to
implementaticn to reflect the results cof analyses of mine soils
and to make minor adjustments to application rates and species
compesition. Any amendments or medifications which reflect major
changes in seeding or planting rates and species composition
shall be submitted as a permit revision.

() Final Planting Repert. A final planting plan report

shall be submitted to the Commissioner within sixty (60) days
after Phase 1 bond reductions. The report shall contain the
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actual acreage planted, application rates of scil amendments,
seed and seedlings mixtures and rates.

(¢} Time for Inspection. Prior to the recognized spring
and fall planting seasons, the operator shall review all areas
which were seeded and/or planted during previcus planting
seascns. The operator shall then cause these areas deficient in
vegetative cover to be retreated (graded, seeded, planted,
mulched, limed, etc.) to establish the required level of
vegetation success. Where tree plantings are a part of the
revegetation plan, the report may reflect only grasses and
legumes with a subseguent and separate report to be filed after
the tree plantings are completed during the appropriate planting
Season.

(d) Not less than two (2) yvears fellowing the last date of
augmented seeding, the Commissioner shall ccnduct a vegetative
inspection to determine that applicable standards for vegetative
success have been met. In evaluating vegetative success, the
Commigsioner shall use a statistically valid sampling technique
with a ninety (90) percent statistical confidence interval from
the Handboock. An inspecticn report shall be filed for each
inspection and when the standard is met, the Commissioner shall
execute a Phase II bond release.

(e) After five (5) growing seasons follilowing the last
augmented seeding, planting, fertilization, revegetation, or
other work, the operator may reguest a final inspection and final
bond release. Upon receipt of such request, the Commissioner
shall conduct a final vegetative evaluation using approved,
statistically valid sampling techniques. A final report shall be
filed and if the applicable standards have been met, the
Commissioner shall release the remainder of the bond. Ground
cover, production, or stocking shall be considered equal to the
approved success standard when they are not less than S0 (ninety)
percent of the success standard.

(f) Where the post mining land use requires legumes and
perennial grasses, the operator shall achieve at least a ninety
(90) percent ground cover and a productivity level as appreved-by
the~Cemmissienerset forth in the Handbook during any two years of
the responsibility period except for the first year. Substandard
areas shall not exceed one-fourth (i/4) acre in size nor total
more than ten (10) percent of the area seeded. Exceptions to
this standard may be authorized by the Commissioner based on the
following:
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(1) For areas toc be developed for industrial or
residential use less than two (2) vears after regrading is
completed, the ground cover of living plants shall not be less
+han required to control erosion.

{2) For areas to be used for creopland, the success of
crop production from the mined area shall be egual tTo or greater
than that of the approved standard for the crop being grown over
last two (2) consecutive growing seasons ©f the five growing
season liability period. The applicable five growing seascn
period of responsibility for revegetation shall commence at the
date of initial planting of the crop being grown.

(g) On areas to be developed for forestland and/or wildlife
use, success of vegetation shall be determined on the basis of
tree and shrub survival and ground cover. Minimum standards for
woody plants shall be seventy percent (70%) ground cover of
legumes and perennial grasses, and four hundred fifty {450Q0) trees
(including volunteer tree species) and/or planted shrubs per acre
for the growing season of the last year of the responsibility

pericd.

----- Okther-standardgs-mere-apprepriate-for-gite-speecifie
ecnditions-and-tard-use-which-reguire-an-eguat-ar-better—-greund
eover-may-be-appreved-by-the-Commigstorer-kbased-en-eongideratien
with-apprepriate-state-agereiess

Substandard areas shall noct exceed one-fourth (1/4) acre in
size nor total more than twenty percent (20%) of the area seeded
or planted. Provided, that where a wildlife planting plan has
been approved by a professiocnal wildlife biologist and proposes a
stocking rate of less than four hundred fifty (450) trees or
shrubs per acre the standard for grasses and legumes shall meet
those standards contained in paragraph (f) of this Subsecticn-95=3
ef-this-seetion. At the time of final bond relezsse, at least
eighty (80) percent of all trees and shrubs used to determine
revegetation success must have been in place for at least sixty
(60) percent of the applicablie minimum pexiod of responsibility.

(h) -Forest rescurce conservation standards for commercial
reforestation operations are as follows:

(1) The area shall have a minimum stocking of six
hundred (600) trees per acre:

(2) A minimum of seventy-five percent (75%) of

countable trees shall be commercial tree species as reflected in
the approved planting plan; aréd
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(3} A reguest for bond release shall be approved by
the Commissicner if the tree survival is egual to or greater than
four hundred fifty (450) trees per acre and there is seventy
percent (70%) herbaceous cover during the growing season of the
last year of the responsibility period=; and

(43 At the time of final bond release, at least eighty
(80) percent of all trees and shrubs used tc determine
revegetation success must have been in place for at least sixty
({60) percent of the applicable minimum periocd of responsibility.
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38-2-10 Prime Farmlands.

10.1.. Identification cof Prime Farmlands.

{a) Each permit applicaticn shall include the results of a
reconnaissance inspection to determine whether or not all or part
of the permit area is prime farmland. All or any part of a
proposed permit area may be designated by the Commissioner as
prime farmland on the basis of a recconnaissance inspection, soil
surveys, and other required informaticn submitted as part of a
permit application. For the purpcses of this section, said
surveys shall mean surveys develcped in accordance with standards
of the National Cooperative Soil Survey which includes the
procedures set forth in the U. S$. Department of Agriculture
Handbook 436 (S0il Taxonomy) and 18 (Soil Survey).

(b} The requirements for said surveys may be waived by the
Commissioner if the applicant can demonstrate that a basis exists
for makKing a negative determination of prime farmland.

10.2. Negative Determination ¢f Prime Farmland.

(a) Land within the propcsed permit area shall not be
considerad as prime farmland where the applicant can demonstrate
one or more of the fcllowing situations:

(1) No land within the proposed permit boundaries have
been historically used for cropland. For purposes of prime
farmland determinations, historically used for creopland means:

(A) Lands that have been used for cropland for
any five (35) years or mere ocut of the ten (10) years immediately
preceding the acguisiticon, including purchase, lease, or option,
of the land for the purpcse of conducting or allowing through
resale, lease or opticon the conduct of surface coal mining and
reclamation operations:;

(B) Lands that the Commissioner determines, on
the basis of additiconal cropland history of the surrounding lands
and the larfds under consideration, that the permit area is
clearly cropland but falls outside the specific five (35} years in
ten (10) criteriecn, in which case the regulaticns for prime
farmland may ke applied to include more years to cropland history
only to increase the prime farmland acreage to be preserved; or

{C) Lands that would likely have been used as

cropland for any five (5) out of the last ten (1C) years,
immediately preceding such acquisiticn but for the same fact of
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ownership or control of the land unrelatzsd to the productivity of
the land.

{(2) The slope of all land within the permit area is
ten percent (10%) or greater;

(3) Other factors exist, such as a very rocky surface,
or the land is frequently flooded during the spring or fall
season more cften than once in two (2) years, which clearly
places all land within the area outside the purview of prime
farmland; cor

(4) A written determination based on soil surveys and
other scientific findings made by a qualified person other than
the applicant that l1and within the propcsed mining aresa does not
meet the reguirements for prime farmlands. The so0il survey shall
be of the detail used by the U. 8. 8cil Conservation Service for
operational conservation planning and shall contain at a minimum
a description of solil mapping uniits, pH, scil horizon depths and
s0il densities.

10.3. Plan for Restoration of Prime Farmland.

(a) The applicant shall propose a plan for the mining and
resteoration of any prime farmland within the proposed permit
area. This plan shall be made a part of the permit application
and shall be the basis for determining the technclogical
capability of the applicant to restore prime fazrmlands. The plan
shall include:

(1) A soil survey of the original undisturbed soil
profile showing the depth and thickness of each of the soil
horizons that collectively constitute the rcot zeone. The soil
survey shall be of the detail used by the U. 8. Sc¢il Conservation
Service for operational conservation planning and shall c¢ontain,
at a minimum, a description of scoil mapping units, pH, soil
density, and the depth and thickness c¢f each soil horizon;

-(2Z) The propocsed types of eguipment and methodology to
be used f£&r Temoval, storage, and replacement of the soil in
accordance with Subsection 10.4 of this section:

{3) The location of areas to be used for the separate
stockpiling of the soil horizons and plans for soil stabilization
before redistribution:;

(4) The use of topsoll substitutes may be approved by
the Commissicner on the basis of scientific infermation provided
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by the applicant that the substitute material is suitable for the
proposed postmining land use. Such information shall be made a
part of the permit application;

{3) Plans for seeding and/or planting the regraded
area and the conservation practices proposed to control erosion
and sedimentation during the first twelve (12) months after
regrading is completed;-end

{6) Scientific data from comparable areas that
demonstrate that the applicant will achieve, within a reascnable
period of time, equivalent or higher levels of yield after mining
as existed before minings; and

(7) Information regarding productivity pricr to
mining, including the average vyield of food, fiber, forage or
wood products cobtained under a high level of management.

10.4. Special Requirements.

(a) For all proposed mining operaticons on prime farmlands,
the applicant shall meet the following special regquirements:

{1) All soil horizons to be used in the reconstruction
of the soil shall be removed and stockpiled before drilling,
blasting, or mining. Where removal of soil horizons result in
erosion that may cause air and water pollution, the application
shall specify methods or treatment to control ercsion of exposed
overburden. The application shall describe prcocedures to be used
to: ,

(&) Remove separately the entire A horizon or
other suitable so0il materials which will be used to create a
final soil having a greater productive capacity than that which
existed pricr to mining. Such operaticns will be carried out in
a manner that prevents mixing or contamination with other
material before replacement;

i (B) Remove separately the B horizon of the
natural soil or a ccmbinaticn of B herizon and underlying C
horizon or other suitable soil material that will create a
reconstructed root zcne of greater productive capacity than that
which existed prior to mining. Such operations shall be carried
out in a manner that prevents mixing or contamination with other
material; and

(C) Remove separately the underlying C horizons
or other strata, or a cembinaticn of such horizons or other
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strata to be used instead of the B horizon that are of greater
thickness and that can be shown to be more favorable for plant
growth than the B horizon, and that when replaced will create in
the reconstructed soil a final root zone of greater depth and
quality %o that which existed in the natural soil.

(b)Y If stockpiling of s¢il horizons is necessary, the A
horizon and B horizon shall be stored separately from each other.
The stockpiles shall be sited within the permit area at a
suitable location where they will nct be disturbed or exposed %o
excessive erosion by water or wind ktefore the stockpiled horizons
can be redistributed on the regraded surface. Stockpiles in
place feor more than thirty (30} days shall be protected from
erosion,

(¢) Soil Replacement.

(1) Soil receonstruction specifications established by
the U. S. Soil Conservation Service shall be based upon the
gtandards of the National Cooperative Soil Survey and shall
include, as a minimum, physical and chemiczal characteristics of
reconstructed soils and soil descriptions containing soil-horizon
depths, soil densities, soil pH, and other specifications such
that constructed soils will have the capability of achieving
levels of yield equal to, or higher than, those ¢of nonmined prime
farmland in the surrounding area.

(2) The minimum depth of soil and substitute soil
material to be reconstructed shall ke fortv-eight {(48) inches, or
a lesser depth egual to the depth to a subsurface horizon in the
natural soil that inhibits or prevents root penetration , or a
greater depth if determined necessary to restore the original
soil productivity capacity. Scil horizons shall be considered as
inhibiting or preventing root penetration if their physical or
chemical properties or water-supplying capacities cause them to
restrict or prevent penetraticn by roots of plants common to the
vicinity of the permit area and if these properties or capacities
have little or no beneficial effect on soil productive capacity.

“t3) The operator shall replace and regrade the soil
horizons or other root-zone material with proper compacticon and
unifeorm depth.

{4) The cperator shall replace the B horizon, C
horizon, or other approved substitute material to the thickness
needed to meet the reguiremenits of subparagraph (2) of paragraph
{c)tb3~£23 of this subsection.
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(8) The operator shall replace the topsoil or other
approved substitute materials as the final surface soil laver.
This surface scil layer shall egual or exceed the thickness of
the coriginal surface soil layer, as determined by the soil
survey.

(d) Apply nutrients and soil amendments as needed to
establish guick wvegetative growth.

(e) In those areas where the B ¢or C horizons were not
removed but may have been compacted or otherwise damaged during
the mining operation, the operator shall engage in deep tilling
or other apprcpriate means to restore premining capabilities.

10.5.7 Revegetation. Each person who conducts surface ceal
mining and reclamation operations on prime farmland shall meet
the following revegetation requirements during reclamation:

(a) Folleowing soil replacement, *the operator shall
establish a vegetative cover of the tvpe and in the manner set
forth in the approved permit. Seeding and/or planting shall be
accomplished during the next period for favorable planting
conditicns. Suitable mulch and other soil stabilizing practices
shall be used on all areas; and

(b} Within the time pericd specified in the permit, but not
more than ten (10) yvears after completion of backfilling and
rough grading, any pcortion ¢f the permit area which is prime
farmland must be used for crops. The crops may be grown in
rotation with hay or pasture crops. The Commissioner may approve
the use of perennial plants for hay where this is a common long
term use of prime farmland soils in the surrounding area.

10.6 Revegetation and Restoration of Soil Productivity.

(a) Following prime farmland soil replacement, the soil
surface shall be stabilized with a vegetative cover or other
means that effectively controls soil loss by wind and water
erosicn. - 7

(b) Prime farmland scil productivity shall be restored in
accordance with the following provisions:

{1) Measurement of scil productivity shall be

initiated within ten (10) years azfter completion of soil
replacement.
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(2) 8Soil productivity shall be measured on a
representative sample or on all of the mined and reclaimed prime
farmland area using the reference crop determined under paragraph
(b)(6) of this subsection. A statistically valid sampling
technique at a ninety (90) percent or greater statistical
confidence level shall be used as set forth in the Handbock and
in consultation with the U. 8. Scil Censervation Service.

{(3) The measurement pericd feor determining average
annual crop producticn (vield) shall be a minimum of three (3)
crop yvears prior to release cf the performance bond.

{4) The level of management applied during the
measurement periocd shall be the same as the level of management
used on nonmined prime farmland in the surrcunding area.

(5) Restoration of soil productivity shall be
considered achieved when the average vield during the measurement
period equals or exceeds the average yield of the refersnce crop
established for the same pericd for nonmined soils of the same or
similar texture or slope phase of the soil serxries in the
surrounding area under eguivalent management praciices.

{(€) The reference crop on which restoration of soil
productivity is proven shall be selected from the crops most
commonly produced on the surrounding prime farmland. Where row
crops are the dominant crops grown on prime farmland in the area,
the row crop reguiring the greatest rooting depth shall be chosen
as one of the reference crops.

(7) Reference crop yvields for a given crop season are
to be determined from:

(A) The current vield records of representative
local farms in the surrounding area, with concurrence by the U.
5. S0il Conservation Service; or

N (B) The average county yields recognized by the
U. §. Deparﬁ@ent of Agriculture, which have been adjusted by the
U. 8. Soil”Conservation Service for local yield variation within
the county that is associated with differences between nonmined
prime farmland soil and all other soils that produce the
reference crop. T )

(8) Under either procedure in paragraph (b){7) of this

subsection, the average reference crop yield may be adjusted,
with the concurrence of the U. S. Soil Conservation Service, for:
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{A) Disease, pest, and weather-induced seascnal
variations; cr

(B) Differences in specific management practices

where the overall management practices of the crops belng
compared are eguivalent.
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38-2-11 Insurance and Bonaing.

11.1 Insurance.

(a) The applicant shall provide 1iability insurance for
astiveecach surface mining and reclamation cperations and maintain
such insurance throughout the 1life of the permit in the following
minimum amounts: '

(1) For bodily injury $300,000 for each cccurrence and
$500,000 aggregate. _ ‘

(2) For property damage $300,000 for each occurrence
and $500,C00 aggregate with no exclusions for landslides or water
loss.

(b} A statement shall be affixed to each certificate of
insurance affirming that the insurer will promptly notify the
Commissioner of any substantive change in policy including
cancellations, termination, or failure to renew. :

(¢) Insurance coverage for blasting damage may be
terminated prior to final bond release but not before blasting
activities have ceased provided that full amount of liability
coverage shall continue as required by the Act and these
regulations.

11.2 Performance Bondsing. Pricr to issuance of a permit
and prior to initiation of surface mining operations, the
operator shall provide a performance bond in accordance with
Section 11 of the Act and in accordance with theze-ruies-and
reguliatiensthis section.

(a) All performance bonds shall provide a mechanism for a
bank or surety company to give prompt notice tec the Ccommissicner
and the permittee of anv action filed alleging the insgolvency or
bankruptcy of tThe surety company, the bank, or the permittee; or
alleging any violaticons which would result in suspension or
revocation”of the surety's license or bank's charter to do
business. 7

{(b) Upcn incapacityvy of the bank or surety company by reason
of bankruptecy, insolvency, or suspension or revocation of a
charter or license, the permittee shall be deemed to ke without
bend coverage and shall promptly notify the Commissicner.

{c) The Commissioner, upcon notification received in
accordance with the procedures of paragraph (a) of this
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subsection, or from the permitiee shall in writing notify the
operator who is without bond coverage and specify a reascnable
period not to exceed ninety (90) days to replace bond coverage.
If an adeguate bond is not posted by the end of the peried
allowed, the operator shall cease mining operations and shall
immediately begin to conduct the reclamation operations in
accordance with the approved reclamaticn plan. Mining operations
ghall not resume until the Commissioner has determined that an

acceptable bond has been posted.

(d) The Commissioner shall issue a notice of wviclation
against any operator who is without bcond coverage. The notice
shall specify a reasonable pericd to replace bond coverage not to
exceed ninety (50) days. During this periocd the Commissioner
shall conduct weekly inspecticons tec ensure continuing compliance
with permit regquirements, the regulations and the Act. Such
nctice of wviolation, if abzated within the period allowed, shall
not ke counted as a notice cof viclation for purposes of civil or
criminal penalties determining a "pattern of willful viclations"
and need not be reported as a past viclation in permit
applications. If such a notice of wviolation is not abated in
accordance with the schedule, a cessation order shall be issued,
at which time the operator shall initiate and complete as
contemporanecusly as possible total reclamation of the area.

11.3 Surety apd-operater-Liakiltitv---Less-ef-EesrdBonds.

(a) The surety shall be subject to the following
conditions:

——————————{i3--FThe-gsurety-wilti-give-prempEt-notice-to-the
permitiece-agnd-the-femmissionar-gf-gay-netice-rageived-or-action
£iled-aiteging-the-ingeiveney-er-bankruptey-of-the-guretyr-o¥
atrrteging-gAay-viotationg-of-regulatery-requirementg-which-eoutd
regutt-in-suspensier-er-reveecatign-gf-the-gsuretyla-iicense—-to-4ds
Bugsinesss

tta-obitgatieng-under-the-kend-fer-any-reasen;-notice-shati-ke
given-immcEtately-to-the-permittee-and-the-Commiggionerr-and

---------- ¢3y--Ypen-the~incapacity-ef-a-gurety-by-reasen-of
bankrupteyr-ingelverey-or-gyspension-er-revecatien-of-1tg
ticensey-the-permititee-ghaii-be-decned-te-be-witheut-bond
eeverages
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{1) A surety bond shall be executed by the operator
and a corporate surety licensed to do business in the State of
West Virginia.

(2) Surety bonds shall be noncancelable during their
term except that surety bend coverage may be adjusted in
accordance with the provisicns ¢f subsection 12.3 of these
regulations. The Commissicner shall advise the surety within
thirty (30} days after the receipt of a reguest for bend
adjustment whether the bond may be adjusted.

————— £by--Fhe-Commigaiopner-shalii-issue-a-netice~of-vietatien
agaeingt-any-operator-whe-ig~without-bond-ceverages--The-retice
shazi-specify-a-reascnabie-period-te-reptace-bend-eceverage-net-fe
exceed-ninety~¢903~dayss-~Buring-this-peried-the-Coemmiagianer
shati-esnduet-weehkiy-inspeetiong-teo-ensure-centinuing-cempiiance
with-permit-reguiremertgr-the-regutatienzg-and-the-~Acts~-Suech
Anetice-of-viotation,;~if-pbated-within-tke-period-aitewedr—-ghai:
net-be-ceunted-as-a-petice~of-viotation-for-purpeses-cf-givii-or
eriminai-penaitiegs-determinting-a-tpattern-of-wittfui-vietatienst
and-need-npet-be-repoerted-ag-a-pagst-viclaticon-in-permit
eppticationsc--if-such-a-petice~acf-viotatieon~tg-ret-abated-in
aecerdance-with-the-acheduter-a-eesgaticn-aerder-shati-be-igsued-
et-which-time-the-operater~ghait-inttiaste-and-compiete-asz
ecntemperanecdgsty-as-pessible~totali-reetamaticon-of-tha-araaxs

11.4 Collateral bonds.

{a) E=xcept for letters of credit,collateral bonds shall be
subject to the following conditions:

(1) The Commissioner shall obtain possession of and
keep in custedy all collateral deposited by the applicant, until
authorized for release or replacement;

(2) The Commissioner shall wvalue collateral at their
current market value, not face value;

£33 The Commissioner shall reguire that certificates
of deposit e assigned to the Department of Energy, in writing,
and reflect this assignment upon the beoks of the bank issuing
such certificates;

(4) The Commissicner shall not accept an individual

certificate for a dencominaticon in excess of maximum insurable
amount as determined by F.D.I.C. and F.S$,L.I.C.;

131




Title 38
CSR 2
Section 11

. (3) The Commigsioner shall require the banks issuing
these certificates to waive all rights of setoff or llens which
it has or might have against those certificates;

(6) The Commissioner shall conly accept certificates of
deposit in a2 bank in this state:

(7) The Commissioner shall require the applicant to
deposit sufficient amounts of certificates of deposit, to assure
that he will be able to liguidate those certificates prior to
maturity, upon forfeiture, for the amount of the bond required:

(8) Real property posted as a collateral bond shall
meet the following conditions:

(A) The appiicant shall grant the Department of
Energy a first mortgage, first deed of trust, or perfected first-
lien security interest in real property with a right to sell or
otherwise dispose of the property in the event of forfeiture.

(B} In order for the Commissioner o evaluate the
adequacy ©of the real property offered to satisfy collateral
requirements, the applicant shall submit a schedule of the real
property which shall be mortgaged cor pledged to secure the
obligations under the indemnity agreement. The list shall
include:

(i) A description of the precperty:;

(1i) The fair market value as determined by
an independent appraisal conducted by a certified appraiser: and

(iii) Proof of possession and title to the
real preoperty.

(C) The property may include land which is part
of the permit area; however, land pledged as collateral for a
bond under this section shall not be disturbed under any permit
while it iéi?erving as security.

—e
gt

(8) Whole Life insurance policies posted as a
collateral bond shall meet the following conditions:

(A) The corpcraticn, partnership, or sole
proprietorship applying for the permit shall own the said pelicy;
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(B) The Commissioner shall cbtain possession of
and keep in custedy all policies assigned by the applicant, until
authcrized for release or replacement;

{CY The Commissioner ghall, at a minimum, value
this collateral at Net Cash Surrender Value so as to ensure that
such policies less all penalties and administrative expenses
incurred at the time of redemption shall egual or exceed the
amounts of the beond reguired to be posted;

(D) The Net Cash Surrender value of the whole
life ingurance policy shall not exceed §300,000.00.

(E} The Commissioner shall accept only Whole Life
policies which are not interest sensitive and have a guaranteed
rate of interest;

(F} The Commissioner shall require that Whole
Life policies bz assigned to the Department cf Energy, in
writing, and reflect this assignment upon the books of the
company issuing such peolicies aznd be recorded by the applicant as
reguired by the Commigsioner;

(G) Upon and during the assignment, such policies
shall bear no liens, leoans or engumbrances, and none shall become
effective without the pricr written consent of the Commissioner,
with the exception of allewing future dividends distributed fto
such policies to offset annusl premiums, s long as the Net Cash
Surrendexr Value meets or exceeds the amounts of the bond '
reguired; and

{H) The Commissicner shall only accept those.
policies issued by companies licensed te conduct business in the
State of West Virginia. Furthermore, such companies shall be
member insurers of the West Virginia Life and Health Insurance
Guaranty Asscciation and have an independent financial rating by
A. M. Best Company of A+ (Superior), Aaa by Mocdy's Investor
Service, 6 the eguivalent.

F93(10) Persons with an interest in collateral posted
as a bond, zand who desire notification of actions pursuant to the
bond, shall reguest the notification in writing to the
Commissioner at the time collateral is cffered.

(b) Letters of credit shall be subject to the following
conditions:
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(1) The letter may only be issued by a bank organized
or authorized to do business in the State of West Virginia:

(2) Letters of credit shall be irrevocable during
their terms. The Commissioner may approve the use of letters of
credit as security in accordance with a schedule approved with
the permit. Any bank issuing a letter of credit for the purposses
of this paragrzaph shall notify the Commissioner in writing at
least ninety (90) days prior to the maturity date of such letter
of credit or the expiration of the letter of credit agreement.
Letters of credit utilized as securities in areas requiring
continuous bond coverage shall be forfeited and collected by the
Office of Attorney General, if not replaced by other suitable
evidence of financial responsibility at least thirty (30} days
before the expiration date ¢of the letter of credit agreement:

(3) The letter must be pavable to the Department of
Energy in part or in full upon demand and receipt from the
Commissioner of a notice of forfeiture;

(4) The Commissioner shall not accept & letter of
credit in excess of ten percent (10%) of the bank's capital
surplus account as shown on a balance sheet certified by a
Certified Public Accountant;

(5) The Commisgesioner shall not accept letters of
credit from a bank for any person, on all permits held by that
person, in excess of three times the company's maximum single
obligation as provided by State law;

(6} The Commissioner shall provide in the indemnity
agreement that the amount shall be confessed to judgment upon
forfeiture; and

(7) The bond shall provide that:

(A) The bank will give prompt notice to the
permittee and the Commissioner of any notice received or action
filed alleg&ng the insolvency or bankruptcy of the bank, or
alleging a1ty vicolaticons of regulatory reguirements whlch could
result in suspension or revecaticn ¢f the bank's charter of
license to do business:;

{(B) In the event the bank becomes unable to
fulfill its obkligations under the letter of credit for any
reason, notice shall be given immediately to the permittee and
the Commissioner; and
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(C) Upon the incapacity of a bank by reason of
bankruptcy, insolvency or suspension or revocation of its charter
or license, the permittee shall be deemed to be without bond
coverage in wviolation of secticn 11 of the Act. The Commissicner
shall issue a notice of wviolaticn against any operator who is
without bond coverage. The netice shall specify a reasonable
periocd to replace bond coverage, not to exceed ninety (90) days.
During this period the Commissioner shall ceonduct weekly
inspections to ensure c¢ontinuing compliance with other permit
requirements, the regulatory program and the Code of West
Virginia. Such notice of violation, if abated within the period
allowed, shall not be counted as a notice of wviclation for
purposes of determining a "pattern of willful viclations" and
need not be reported as a past violation in permit appiications,.
If such a notice of violation is not abated in accordance with
the schedule, a cessation order shall be issued, at which time
the operator shall begin and complete, as contemporaneously as
possible, total reclamation of the area.

(8) Persons with an interest in letters of credit
posted as a bond, and who desire notificaticn of actions pursuant
to the bond, shall request the notificaticon in writing fTo the
Commissionéer at the time collateral is offered.

{c) The estimated bond value of all collateral posted as
bond assurance under paragraph (a)rand (b)r;-and-{ey of this
subsection shall be subject tc a margin which is a ratio of bond
value to market valuebend-vaiuwe-te-markekt-value-ratie as
determined by the Commissionsr. This margin shall reflect legal
and ligquidation fees, as well as value depreciation,
marketability and fluctuations which might affect the net cash
available to the Commissicner in perfeorming reclamation. The
bond value of collateral may be evaluated at any time, but shall
be evaluated as part of permit renewal and if necessary the bond
value increased or decreased. In no case shall the bond value
exceed the market value.

11.5 Escrow Bonding.

(a) The Commissioner may authorize the cperator to
supplement a bonding program through the establishment of an
escrow account deposited in one or more federally insured
accounts payable on demand only to the Commissiconer or deposited
with the Commissioner directly. Contributicns to the account may
be based on acres affected or tons of coal precduced or any other
rate approved by the Commissioner. In all cases, the total bond
including the escrow amount, as determined by the Commissioner in
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the bonding schedule, shall not be less than the amount required
under Section 11 of the Act.

{b) Escrow funds depcsited in federally insursed accounts
shall not exceed the maximum insured amount under applicable
Federal insurance prcgrams such as by F.D.I.C. or F.S.L.I.C.

() Interest paid cn an escrow account shall be retained in
the escrow account and applied to the bond value of the escrow
account unless the Ccmmissioner has approved that the interest be
paid to the operatocr. 1In order to gqualify for interest payment,
the operator shall reguest such action in writing during the
permit application process.

(d) Certificates of deposit may be substltuted for escrow
accounts upon approval of the Commissioner.

11.6 Self-Bonding.

(a) Definitions. For the purposes of this subsection only:

(1) Current assets means cash or other assets or
resources which are reascnably expected to be converted to cash
or sold or consumed within one (1) year or within the normal
operating cycle of the business.

{(2) Current liabilities means cobligations which are
reasonably expected to be paid or liguidated within one (1) vear
or within the normal operating c¢ycle of the business.

{3) Filxed assets means plants and equipment, but does
not include land cor coal in place.

(4) Liabilities means obligations to transfer assets
or provide services to other entities in the future as a result
of past transacticns.

~ #45) Net worth means total assets minus total
liabilities and is eguivalent to owners eguity.

?6) Parent corporation means corporation which owns or
controls the applicant.

(7) Tangible net worth means net worth minus
intangibles such as goodwill and rights to patents or royalties.
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(b) The Commissioner may accept a self-bond from an
applicant for a permit if all of the following conditicns are met
by the applicant or its parent corporation guarantor:

(1) The applicant designates a suitable agent to
receiva service of process in the State where the proposed
surface ccal mining coperation is to be conducted.

(2) The applicant has been in continucus operation as
a business entity for a pericd of not less than five (5) years.
Continuous operation shall mean that business was conducted over
a period of five (5) years immediately preceding the time of
applicaticn.

(A) The Commissicner may allow a joint venture or
gyndicate with less than five years of continuous cperation to
gualify under this requirement, if each member of the joint
venture or syndicate has been in continucus operation for at
least five (5) years immediately preceding the time of
application.

(B) When calculating the period of ceontinuous
operation, the Commissioner may exclude past periods of
interruption to the cperation of the business entity that were
beyond the applicant's control and that do not affect the
applicant's likelihced orf remaining in business during the
proposed surface coal mining and reclamation operations.

(3) The applicant submits financial information in
sufficient detail to show that the applicant meets cone of the
following criteria:

(A) The applicant has a current rating for its
most recent bond issuance of "A" or higher as issued by either
Mocdy's Investor Service or Standard and Poor's Corporation;

(B) The applicant has a tangible net worth cf at
least ten (10) millicn dellars, a ratio of total liabilities to
net worth-6£ 2.5 times or less, and a ratio of current assets to
current 1i@bilities of 1.2 times or greater; or

(C) The applicant's fixed assets in the United
State total at least twenty (20) million dellars, and the
applicant has a ratio of fotal 1liabilities to net worth of 2.5
times or less, and a ratio of current assets to current
ligkilities of 1.2 times or greater.

(4) The applicant submits:
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(A} Financial statements for the most recently
completed fiscal year accompanied by a report prepared by an
independent certified public accountant in conformity with
generally accepted accounting principles and ccontaining the
accountant's audit opinion or review opinion of the financial
statements with no adverse opinion;

{(B) Unaudited financial statements for completed
gquarters in the current fiscal year; and

(L) Additional unaudited information as reguested
by the Commissicner.

(c} The Commissioner may accept a written guarantee for an
applicant's self-bond from a parent corporation guarantor, if the
guaranteor meets the conditicons of subparagraphs (1) through (4)
of paragraphs (b)ti)-threugh-¢tb3¢43-of this subsecticn as if it
were Tthe applicant. Such a written guarantee shall be referred
to as a "corporate guarantee”. The terms of the cocrporate
guarantee shall provide for the following:

(1) If the applicant fails to complete the reclamation
rlan, the guaranter shall do sc or the guarantor shall be liable
under the indemnity agreement to provide funds to the
Commissioner sufficient tc complete the reclamation plan, but not
to exceed the bond amount.

(2) The corporate guarantee shall remain in force
unless the guarantor sends notice of cancellation by certified
mail to the applicant and to the Commissioner at least ninety
(90) days in advance of the cancellaticn date, and the
Commissioner accepts the cancellaticon.

(3) The cancellation may be accepted by the
Commissioner if the applicant obtains suitable replacement bond
before the cancellation date or if the lands for which the seif-

(d) For the Commissioner to accept an applicant's self-
bond, the ®otal amcunt of the outstanding and proposed self-bonds
of the applicant for surface coal mining and reclamation
operations shall ncoct exceed twenty-five (25) percent of the
applicant's tangible net worth in the United States. For the
Commissicner to accept a corpcrate guarantee, the total amount of
the parent corporation guarantcr's present and proposed self-
bonds and guaranteed self-bonds for surface coal mining and
raclamation operations shall not exceed twenty-£five (25) percent
of the guarantor's tangible net worth in the United States.
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(e) If the Commissioner accepts an applicant's self-bond,
an indemnity agreement shall be submitted subject to the
following requirements:

(1) The indemnity agreement shall be executed by all
persons and parties who are to be bound by it, including the
parent corporation guarantor, and shall bind each jointly and
severally.

(2) The indemnity agreement shall be accompanied by an
affidavit certifying that the agreement is wvalid under all
applicable State and Federal laws.

(3) Corporations applying for a self-bond or parent
corperations guaranteeing a subsidiary's self-bond shall submit
an indemnity agreement signed by two (2) corporate officers who
are authorized to bind the corporation. A copy of such
authorization shall be provided to the Commissioner. The
guarantor shall provide a copy of the corporate authorization
demonstrating that the corporation may guarantee the self-bond
and executé the indemnity agreement.

(4 If the applicant is a partnership, joint venture
cr syndicate, the agreement shall bind each partner or party who
has a beneficial interest, directly or indirectly, in the
applicant. '

(5) Pursuant to subsection (b)) of Section 17¢b3 of the
Act, the applicant or parent corporaticon guarantor shall be
required to complete the approved reclamation plan for the lands
in default or to pay to the Commissiconer an amount necessary to
complete the approved reclamation plan, not to exceed the bond
amount. If permitted under State law, the indemnity agresement
when under forfeiture shall operate as a judgment against those
parties liable under the indemnity agreement.

(£) The Commissioner may reguire self-bonded applicants and
parent guafFantors to submit an update of the information required
under subpdragraphs (3) and (4) of paragraphs (b)¢233-and-{b3¢43
of this subSection within ninety (%0) days after the close of
each fiscal year following the issuance of the self-bond or
corporate guarantee.

(g) If at any time during the periocd when a selif-bond is
posted, the financial conditions of the applicant or the parent
corporation guarantor change so that the criteria of subparagraph
{3) paragraphs (b)¢33-and paragraph (d) of this subsection are
not satisfied, the permittsee shall notify the Commissioner
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immediately and shall within ninety (90) days post an alternate
form of bond in the same amount as the self-bond.

(h) The Commissioner shall issue a notice of violation
against any operator who is without bond coverage. The notice
shall specify a reasonable period to replace bond coverage not to
exceed ninety (90) days. During this period the Commissioner
shall conduct weekly inspecticons to ensure continuing compliance
with permit requirements, the regulations, and the Act. Such
netice of violation, if abated within the period alilowed, shall
not be counted as a notice of viclation for purposes cf civil or
criminal penalties determining a "patterm of willful viclaticns”
and need not be reported as a past violation in permit ;
applications. If such a notice of violation is not abated in
accordance with the schedule, a cessation order shall be issued,
at which time the operator shall initiate and complete as
contemporaneously as possible total reclamation cf the area.

11.7 Combined Surety/Escrow Bonding.

(a) The Commissioner may accept a combined surety/escrow
bonding schedule provided that:

(1) A surety bond payvable to the Commissioner is
posted in the amount determined under Secticn 11 of the Act for
reclamation of each successive increment; and

(2) An interest-bearing escrow account, payable to the
Commissioner with a predetermined depcsit amount and frequency,
is established.

(b) Conditions cof the combined surety/escrow bonding method
shall be as follows:

(1) Surety bond:
, (A) The term of the surety bond shall be not less
than two () years.
sufficiené to cover the difference between the escrow balance and
the total reclamation cost.
(C) The surety bond may be reduced in amount, but
the liability remaining shall depend on the escrow-deposit rate

which shall be subject to the reguirements of Subsections 11.4
and 11.5 of this section.
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(D) The surety bond shall be noncancelable by the
surety during the bond term.

(E) Surety bond coverage may be released by the
Commissicner without applying the bond-release criteria of the
Act and Section 12 of these regulaticns, at any time during the
bond term, provided provisions ¢f subparagraph (2) (E) of
paragraph (b)¢23¢E3-of this subsecticn are met or are in
accordance with the provisicens o¢f bend replacement under
Subsection %%-412.1 <of this section.

(F) The surety bond is subject to the conditions
of bond forfeiture including noncompliance with the escrow-
account provisions of subparagraph (2) paragraph (b)¢22 of this
subsection.

{(2) Escrow account:

(A) The terms and conditions of the escrow
account shall be developed jointly by the operatcr, surety and
Commissioner. For the purposes of this section, the development
of the escrow acccunt shall be based on a producticon basis in an
amcount not less than that required to make the escrow account
equal to or greater than the bond requirement within the term of
the surety bond as agreed on jointly by the coperator, the surety
and the Commissicner. Deposits tTo the escrow acccunt by the
operator shall be made monthly and so reported to the
Commissioner. Failure to make deposits on schedule shall be just
cause for action by the Commissioner.

{B) A certifiesd eszcrow-account balance statement
ghall be provided guarterly to the surety and the Commissioner.

{C) Provisions of the escrow account shall be in
acceordance with Subsection 11.4 of this section.

(D) The escrow account shall be subject to bcond-
forfeiture: - : :

= (E} The escrow-account balance shall egqual the
initial bond amount, plus any adjusiments required by paragraph
(bY(23(A), of this subsectlon one hundred twenty (120) days pricr
to surety-bond termination, unless the total bond amount reguired
has been previously reduced through the bond-release procedures.

(¢) Provisicns of the Act and Section 12 of these

regulations may be applied to both surety and escrow-bond
coverage during the bond term.
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{d) The surety-escrow combination may be repeated
successively or amended during the term by replacing the escrow
account with a surety bond, and reestablishing the escrow terms
and deposit rate, subject to Commissicner approval.

11.8_ZIncremental Bonding.

{a) When the applicant elects to bond in increments as
specified in subsection (a), Section 1i, of the Act, the
following conditicns shall apply:

(1) A cumulative bond schedule shall be submitted
listing the areas covered by the initial bond and the-seguence
for-reteage-of-gereage-as-ik-preogresses-through-varying
reetamation-phases-agrd-for the addition of other acreage as it is
affected. The amount ¢of bond reguired to obtain a permit shall
include the full reclamation cost of the initial area being
affected;

(2) When the applicant elects to "increment” the
amount of the performance bond during the term of the permit, he
shall identify the initial and successive incremental disturbed
areas which shall be indicated on the preopcsal map and made part
of the permit application and shall specify the proportion of the
total bond amount required for the term of the permit which will
be filed prior to commencing operations on each incremental area.
The scheduled amount of each perfcormance bond increment shall be
filed in the seqgquence approved in the permit, and shall be filed
with the Commissioner at least thirty (30) davs pricr to the
commencement of surface cecal mining and reclamation operations in
the next incremental area; and

{3) The amount, duraticn, form, conditions and terms
of the performance bond shall conform to Subsections 11.2 through
11.7 of this section.

11.9 Period of Liabilityv. The Commissioner may approve
selective husbandry practices, excluding augmented seeding,
fertilizatddn or irrigaticn, without extending the period of bond
liability-"£f the permittee can demonstrate that discontinuance of
such measures after the liability periocd expires will not reduce

the probability of permanent revegetation success.

Approved husbandry practices may-ireiudeshall be limited to
pest and vermin control, pruning and any reseeding and/or
transplanting specifically necessitated by such actions, but
shall be normal conservation practices within the region for
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unmined lands having land uses similar to the approved postmining
land use of the area covered by the bond.
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38-2-12. Reprlacemenit, Release, and Forfsiture of Bends.

12.1 Replacement of Bonds.

(a) The Commissioner may approve the replacement of
existing bonds with other egquivalent bonds.

(b) Existing performance bonds shall net be released until
the permitiee has submitted, and the Commissioner has approved,
accerntable replacement performance bonds. Replacement of a
performance bend pursuant to this section shall not constitute a
release of bond.

12.2 Reguirement to Release Performance Beonds.

{a) In addition to the requirements of Secticon 23 of the
Act, the feollowing bond release procedures shall be observed:

(1) The permittee may file an application with the
Commisgsiconer for the rslease of all or part of a performance
bond. Applications may be filed ¢only at times or during seasons
established by the Ccocmmissioner which allow proper evaluation of
the completed reclamation coperaticons.

(2) A certification of publication of the
advertisement shall be made a part of any bond release
application file. In addition to the regquirement of Section 23
of the Act, the advertisement shall indicate the name of the
permittee, the tvpe of bond filed, the address of the nearest
regional ocffice of the Department of Energy tc which written
comments or reguests for public hearings and informal conferences
on the specific bond release may be submitted, and the closing
date for receipt cof cocmments or reguests. In addition, as part
of any bond release application, the applicant shall submit
copies of letters which have been sent to adjoining property
owners, local governmental bodies, planning agencies, sewage and
water treatment authorities, and water companies in the locality
in which tHe. surface coal mining and reclamation cperation toock
place, noiifying them of the intention to seek release from the

bond. R
(b) Inspection by regulatory authority.
(1) Upon receipt of the bond release application, the
Commissioner shall, within thirty (30) days, or as soon

thereafter as weather conditions permit, conduct an inspection
and evaluation of the reclamation work inveolwved. The surface
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owner, agent, or lessee shall be given nctice of such inspection
and may participate in making the bond release inspection.

(2} Within sixty (60) days from the filing of the bond
release application, if no public hearing is held, or within
thirty (30) days after a public hearing or informal conference
has been held, the Commissicner shall notify in wrifting the
permittee, the surety or other persons with an interest in beond
collateral who have requested notification, and the persons who
either filed objecticns in writing or objectors who were a party
to the hearing proceedings, if any, of his decision to release or
not to release all or part of the performance bond.

(c¢) The Commissioner may release all or part of the bond if
no violations exist relative to the permitted site, and if
reclamation covered by the bond or portion therecf has been
accomplished in accordance with the following schedules:

{1) After the coperator completes the back-filling,
regrading {which may include the replacement of topsoil) and
drainage conitrel of a bonded area in accordance with the Act,
these rules and regulations, and the terms and conditions of the
permit to include the provisions of subsection 14.5 of these
regulations, Phase I reclamation shall be considered complete,
and sixty (60) percent of the bond or ccllateral for the
applicable area may be released.

(2) After revegetation has been established on the
regraded mined lands in accordance with the approved reclamation
plan to include the provisions of paragraph (d) of subsection
14.7 of these regulations as it relates to chemical treatment,
Phase II reclamation shall be considered complete and an
additicnal twenty-five (25) percent of the original bond amount
may be released, provided that:

_ (A) Not less than two years after the last
augmented Feeding, standards for revegetation success have been
met. e )

e
(B) The lands are not contributing suspended
solids to stream flow or runoff outside the permit area in excess
0f the regquirements of the Act, these rules and regulations, and
the terms and conditicns of the permit.

(C) wWith respect to prime farmland, soil
productivity has been returned to the level of yield as reguired
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by the Act, these rules and regulations, and the terms and
cenditions of the permit.

(C) The provisions of a plan approved by the
Commissioner for the sound future management of any permanent
impoundment by the permittee or landcwner have been implemented.

(E) The amount of the remaining bond shall be
sufficient to cover the estimated cost of reestablishing
vegetation and drainage control structures.

(3) Upon successful completion of the reclamation
reguirements of the Act, these rules and regulations, and the
tTerms and conditions of the permit, Phase I1I reclamation shail
be considered completed and the Commisszioner may release the
remainder cf the bond.

(d) If the Commissioner disapproves the applicaticn for
release of the bond or portion therecf, he shall notify the
permittee, the surety, and any perscn with an interest in
collateral, in writing, stating the reasons for disapproval and
recommending corrective acticons necessary to secure the release
and allcwing an opportunity for a public hearing.

(e) Any person with a valid legal interest which might be
adversely affected by release of the bond, or the responsible
officer or head of any Federal, State, or local governmental
agency which has jurisdiction by law or special expertise with
respect to any envircnmental, social, or economic impact involved
in the operation or which is authorized to develop and enforce
environmental standards with respect to such operations, shall
have the right to file written objections to the proposed relsase
of bond with the Commissicon within thirty (30) days after the
last publicaticn of the notice required by paragraph (a) (2),
subsection 12.2 of this section. If written objections are filed
and a hearing is requested, the Commissioner shall inform all the
interested parties of the time and place of the hearing, and
shall hold a public hearing, or informal conference, within
thirty (303 days after receipt of the request for the hearing.
The date, ¥ime, and locaticn of the public hearing, or informal
conference, shall be advertised by the Commissioner in a
newspaper of general circulation in the leccality for two (2)
consecutive weeks. The public hearing, or informal conference,
shall be held in the locality of the surface ccal mining
operation from which bond release is sought.

(f) Without prejudice to the right of an objector or the
applicant, and when all parties agree, the Commissioner may hold
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an informal conference in lieu of a pubklic hearing to resolve
such written cbkbjections. Unless waived by all parties, the
Commissioner shall make a record ¢f the informal conference which
shall be accessible to all parties. The Commissioner shall also
furnish all parties of the informal conference with written
findings based con the informal conference, and the reasons for
said findings.

12.3 Bond Adjustments. Where the permittee demonstrates on
the basis of a sworn statement or progress map that a pertion of
the permit area will remain undisturbed, the Commissicner may
release the amount of the bond corresponding to the number of
undisturbed acres, provided that a minimum of $10,000.CC bond
remains for the permit. Pricr to approval of the reguest for
bond adjustment, the Commissioner shall notify the permittee, the
surety, and any person with a property interest in collateral who
has reguested notificaticn, be nctified of the reguested
adjustment to the bond amcunt. The Commissioner shall provide
the permittee with an opportunity for an informal cenference on
the adiustment. The provisicns ¢f this subsecticon are not
subject to the provisions of subsection 12.2.

12.34 rorfeiture cf Bonds.

{a) If an operator refuses c¢r is unable to conduct
reclamation ¢f an unabated wviclation, if the terms ¢f the permit
are not met, or if the operator defaults on the conditicns under
which the bond was accepted, the Commissioner shall take the
following action to forfeit the bond:

(1) Send written notification by certified mail,
return receipt requested, to the permittee and the surety on the
bond, if any, informing them of the decision to forfeit all or
part ¢of the bond, including the reascons for the forfeiture and
the amount to be forfeited. The amount shall be based on the
estimated total cost of achieving the reclamation plan
requiremaents; however, bond liability shall extend to the entire
permit ares;

??55 Advise the permittee and surety, if applicable, of
the conditions under which forfeiture may be aveided. Such
conditicns may include, but are not limited to:

(A) Agreement by the permittee or another party
to perform reclamation operations in accordance with a compliance
schedule which meets the conditions of the permit, the
reclamation plan, and the regulatory program and a demonstration
that such party has the ability to satisfy the conditions; or
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{B) The Commissioner may allow a surety to
complete the reclamation plan, or the portion of the reclamation
plan applicable to the bonded phase or increment, if the surety
can demonstrate an ability to complete the reclamation in
acceordance with the approved reclamation plan. No surety
liability shall be released until successful completion of all
reclamation under the terms ¢f the permit including the
applicable pericd of Iiability.

(b)Y In the event forfeiture of the bond is reguired by this
secticn, the Commissioner shall proceed to collect the forfeiture
amount as provided for in Secticn 17(b) of the Act.

(c) Where the bond isg forfeited, the proceesds shall be used
by the Commissicner to acccomplish the completlon of reclamation,
inciuding the requirements of Section 23 of the Act and
Subsection 14.5 of these regulations governing water guality. .

(d} Where the proceeds of bond forfeiture used by the
Commissioner to complete reclamation are less than the actual
cost cf reclamations:

(1) The permittee shall be liable for all reclamaticon
costs, and the Commissioner shall ccllect from the permittee all
costs in excess of the amount forfeited ; or

(2) In the event the Commissioner is unable to collect
the costs from the permittee, the Commissioner skaiimay in a
timely manner utilize the monies in the Special Reclamation Fund
created by Subsection {g), Section 1l of the Act, tc accomplish
the completion of reclamation, including the reguirements of
Section 23 of the Act and Subsection 14.5 of these regulations
governing water gquality.

(e) Neotwithstanding any other provisions of the Act and
these regulations, the effective date of those provisicns of
paragraphs™(c) and (d) of this subsection relating to water
guality sh&il be December 15, 1989.

==
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38-2-13. Requirements of a Notice of Intent to Prospect.

13.1. " Notice of Intent to Prospect -« Less than two hundred
fifty (250) tons. In addition to the reguirements of Section 7
of the Act, 2ll prospecting operationsg shall be subject to the
requlrements cf this section.

{a) Application. The Notice of Intent shall be filed in
triplicate, in clesp-type binders, on forms prescribed by the
Commissioner, and shall contain the fol;owing information:

{1) The name, street address or route number, and
telephone number of the cperator;

{2) Indicate if the operator is a corporation,
partnership, or individual;

~ {3) The name, address, and telephone number of the
person who will have responsibility for conducting prospecting:

(4) The name and address of all gowners of surface land
and mineral rights:

(5) The location of the operation (county, magisterial
district and nearest post office);

(&) The anticipated date of commencement and
completion of cperations;

(7) Indicate whether or not the operator or any
person, paritnership, or corporation associated with the operator
has on file, or has ever had on file, in the State of West
Virginia a prospect permit and bond or an intent to prospect. If
sc, list all prospect permits and Notices of Intent to Prospect,
together with an indication of their current reclamation status:

(8) The operator's source of legal right to enter and
conduct operatlons,

T%?j The notarized signature of a principal officer of
the operator affixed to a statement declaring that the
information contained in the Notice is true and correct to the
best of his knowledge:

(10) The name, address, and telephone number of the

applicant's representative who will have on-~site responsibility
for conducting the operation;
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(1ll) ArA narrative description of the proposed
cperation including an estimated timetable for conducting and
completing each phase of the operaticon to include reclamation:;

{(12) & description ¢f how the applicant will conduct
prospecting operations so as to protect habitats of unigue or
unusually high value for fish, wildlife, and other related
environmental wvalues and critical habitats ¢f threatened or
endangered species identified pursuant to the Endangered Species
Act of 1973 {1l6é U.S.C. 1531 et seg); and

{13) A description of cultural or histcorical resources
listed or known to be eligible for listing on the Naticnal
Register of historic places and all Known archaeclogical sites
leocated within the propesed prospecting area.

(b) Reclamation Plan. A reclamation plan which includes
the following: b

(1) The methcd of prospecting:

(2) The method for centrolling runcff and
sedimentation;

{3) The method of regrading:
(4) & plan for revegetation;

(3) The methed for sesaling, casing or otherwise
managing prospecting holes, bore hecles, wells or other exposed
underground openings created during the prospecting; and

(6) The method cf constructing and/or utilizing roads.

(c) Maps. A map showing topographic features, streams,
bodies of water, manmade structures, utility lines, etc.
equivalent -to that of a United State geclogical survey
topographig —quadrangle map (scale 1" = 2,000').-shewing-the
feriowing-EafermatienstThe following additional information shall
also be shbwn:

(1) The surface and mineral owners c¢f the tract(s) and
property lines within the area to be prospected, including
cccupied dwellings not ctherwise shown on the map:

(2) The guadrangle title with a north arrow;
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(2) Clearly indicate the name(s) c¢f the receiving
stream(s):;

(4) Show by proper markings the approximate location
of the cropline(s) and name of the seam{s); and

{2) Show the rRumkber-sf-aeresarea(s) to be disturbed
and thei*r approximate location of excavations, trenches, drill
holes, proposaed and existing reads, and list the number of
disturbed acres.

13.2. Notice of Intent to Prospect - Greater than two
hundred fifty (250) Tens. Any person who intends to commercially
use or sell coal extracted under this subsection for reasons
other than test purposes shall first obtain a surface mining
permit. If prospecting will remove more than 230 tons of ceal,
the Notice of Intent to Prospect shall include, in addition to
the requirements of Subsection 13.1 of this Section, the :
following:

{(a} The applicant shall prepare a narrative discussicon of a
feasibility study for the site, including the specific reascons
for extracticon of the amount of tonnage for which permission is
requested. The narrative shall be of sufficient detail to enable.
the Commissicner tco make a determination that the proposed
extraction and sale of the coal is incidental to testing ¢©f the
coal to determine if it is ©of a mineable and merchandiseable
gquality, so aszs to make it possible to conduct surface mining and
reclamation cperations on the site for which a permit application
can be submitted at a later date. The narrative shall explain in
detail why other means ¢f prospecting/exploration, such as core
drilling, inveolving extraction of less than 230 tons of coal, are
not adequate to determine the guality ©f the coal and the
feasibility of future surface mining and reclamation operations
on the site. Form, generic or general statements by the
applicant of a2 need for quality testing of more than 230 tons
shall not_be adequate grounds for the Commissioner's approval of
removal of.greater than 250 tons. The narrative shall contain at
a minimumiZ:z. .

(1) 2 demonstration that the amount of coal to bes
removed under the notice of intent to prospect application is not
the total reserve of coal but is a random sampling of a larger
reserve. S

{(2) Demonstrates that the ccal testing is necessary
for the development of 2 surface coal mining and reclamation
operaticn for which a surface ccal mining cverafticon permit
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application is to be submitted in the near future, and that the
proposaed commercial use or sale c¢f coal extracted during
prospecting operations is sclely for the purpose of testing the
coal.

€24(3) A demonstraticn that the application is for
prospecting and is nct surface mining or an "early start-up" for
a surface mining operation.

£€33(4) 2 statement that reclamaticon will be
completed within three (3) menths of initial disturbance of each
site to be disturbed under the notice ¢f intent to prospect.

€43(5) TheA :teeatiendescripticon of any endangered or
threatened species identified within the prospecting area.

£53(6) The locaticn of cultural or historical
resources listed or known to ke eligible for listing on the 3
National Register of historic places and all known archaeologilcal
sites located within the proposed prospecting area.

€R83(7) Any other informaticn reguired by the
Commissioner regarding known or unknown histeric or
archaeclogical rescurces.

(8) A narrative description of the methods and
equipment to be used to conduct prospecting and reclamation.

(b} The name cf the company that will receive the tonnage
for *test burning or other testing purposesy and further identify
with specificity the precise tests that will be conducted on the
coal and the locaticon of the test site. Furthermore, the
applicant shall state that the tTesting proposed in the
application has already been agresed to by the applicant and the
company that will receive the coal.

{c) .Phe intended end user and/or agent or broker shall
provide a-statement to be made a part of the applicaticn which
will set f£orth the specific reasons for the test, ingluding why
the ccal mav be so different from the intended user's other coal
supplies as to require testing; the amount of coal necessary for
the test and whv a lesser amount is not sufficient; and a
description of the specific tests that will be conducted.

el (&) A map-in-aseerdance-with-Seetion-3r-i-cf-these
reguiatiens which contains all information reguired in Subsection
13.1 and 13.4 of this section.

152




Title 38
CSR 2
Section 13

cdy(e) A copy @f a legal notice to be published in a
newspaper of general circulation in the county where prospecting
will cccur. The ad shall contain the following:

(1) The name and business address <of the operator;
(2} The date ef-pubiiesktienthe application was filed

and the date of clcse of a public comment period which date shall
not be less than £ifteen (15) days after the date of publication:

{3) The address of the office of the Department of
Energy where any person whose interest is or may be adversely
affected mayshall have the right to submit written comments:

(4} A description of the general aresa whers
prospecting will occur;

(3) A statement that an excess of two hundred fifty
(250) tons of cocal will be removed;

(6) The purpose for removing more than twe hundred
f£ifty (250) tons;: and

(7) An estimate of *the total tonnage to be removed.

13.3. Approval of Notice of Intent to Prospect - Greater
than twe hundred fiftv (250) Tons.

(a) The Commissioner shall act upeon an administrativelw
complete application for a prospecting approval and any written
comments within a reascnable period of time, but in no event
shall acticn be taken prior to the close of the public comment
period.

(b} The Commissicner shall approve a complete and accurate
application for a prospecting approval filed in accordance with
this section if he finds, in writing, that the applicant has
demonstrafed that the prospecting and reclamation operation
described:Zmr the application will:

(1) Be conducted in accordance with this section, and
other applicable provisions of these regulations, the Act, and
the applicatiocon:

(2) Not jeopardize the continued existence of an
endangered or threatened species listed pursuant to Section 4 of
the Endangered Species Act of 1873 (16 U.S.C. 1833) or result in
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the destruction or adverse modificaticn of critical habitat of
those species; and

(3) Not adversely affect anvy cultural or historical
resources listed on the Naticnal Register of Histeric Places,
pursuant to the National Historic Preservation Act, as amended
(16 U.S.C. Sec. 470 et seg., 1976, Supp V), unless the proposed
prospecting has been approved by both the Commissioner and the
agency with Jjurisdiction over such matters.

(c) Terms of approval issued by the Commissicner shall
contain conditions necessary to ensure that the prospecting and
reclamation cperations will be conducted in compliance with these
regulations, the Act and the application.

(d) The Commissioner shall notify the applicant, the
appropriate local government cofficials, and other commentors on
the application, in writing, of his decision con the appiicaticn.
If the application is disapproved, the notice to the applicant
shall include a statement of the reason for disapproval. Public
notice of the decisicon on each applicaticon shall be posted by the
Commissiconer at the nearest Department of Energy office in the
vicinity cf the propcsed prospecting cperaticens.

(e) Any person having an interest which is or may be
adversely affected by a decision of the Commissioner pursuant to
paragraph (d) of this subsection shall have the cpportunity for
administrative and judicial review.

(£) The Commissioner shall not approve the extraction of
more than 250 tons for any reason other than that the coal will
be tested for quality and combustibiiity,.

(g) The Commissicner shall meonitor the operation of each
and every prospecting approval granted for total compliance with
the provisicns of the Act, these rules and regulations, and the
terms and~conditions of the approval application.

(h) *Ehe crerator shall submit a sworn statement to the
local surface mining reclamaticn inspector prior to the
completion of cecal removal which will wverify that the coal was
used for the purpose for which the notlce of intent te prospect
was originally granted.

(1) If the Commissicner determines that, or suspects on the
basis of information made available to him that, a prospecting
cperaticn is not being conducted in the precise manner set forth
in the nctice ¢f intent to prospect and/or the accompanving
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narrative, the Commissioner shall take immediate steps to compel
compliance or to egtablish that violations have occurred. Such
steps may include, but would not be limited to, checking weight
tickets and the inspection ¢f end-user records.

13.4. Performance Standards.

(a) This subsection establishes minimum performance
standards applicable to prospecting operations provided that upon
an affirmative demcnstration that drilling operations that deo not
substantially disturb the land and are to be conducted solely for
establishing property values for purposes cf taxation or highway
construction purposes, such drilling shall be exempted from this.
gsection. The commercial sale or use of coal extracted under an
appreval pursuant to subsection 13.2 ¢f this secticn except for
test purpeses as provided therein is prohibited.

(b) Prospecting Roads. +

(1) All roads shall be utilized or constructed in a
manner that will control or prevent erosion and siltation or
damage to fish or wildlife or their habitat or public or private
property.

(2) All roads must be reclaimed or rehabilitated to a
conditicon egual to or better than their preprospecting condition.
Where a rocad will permanently remain after prospecting
activities, the construction, maintenance and stabilization shall
be governed by Secticn 4 of these rules and regulations.

(3) Vehicular travel on other than established graded
and surfaced roads shall be limited by the person who conducts
prespecting te that absclutely necessary te conduct the
prospecting. Travel shall be confined to graded and surfaced
roads during pericds when excessive erosicon, damage to vegetation
cor rutting of the land surface could result.

(c) "Blasting. Blasting is prohibited on prospecting
cperationsg:unless otherwise approved by the Commissioner. Any
blasting approved must te conducted in accordance with Section 6
of these regulations.

(d) DRrainage. All disturbances created by prospecting
cperations shall be conducted in such a manner as to prevent or
contrel erosion, siltation, pellution of water, and to minimize
disturbance to the prevailing hydrologic balance. Such
operations shall be exempt from specific design and constructicon
criteria for sediment control structures only if stabillization to
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control erosion is achieved through alternative measures. Any
operation which will substantially disturb the natural 1land
surface shall be requirsd by the Commissioner tc install drainage
contrel structures in accordance with Section 5 of these
regulations.

(e) All prospecting operations carried out in steep slope
conditions shall be conducted in a manner consistent with the
steep slcope reguirements provided for in subsection (4d) of
Section 12 cof the Act and subsection 14.8 of these regulations.

(f) The Commissioner may limit prospecting operaticns from
encroaching nearer than one hundred feet (100') of a perennial or
intermittent stream, provided that roads or access ways may be
located within one hundred feet (100') of an intermittent or
perennial stream. Roads shall not be constructsd up a stream bed
or drainage channel or in close proximity tec such channel so as
Te significantly alter the normal flow of water. &

(g) Each prospecting hole, borehole, well or other exposed
underground opening c¢reated during prospecting shall be cased,
sealed, or otherwise managed to prevent acid or toxic drainage
from entering ground or surface water, or substantial degradation
of ground water guality or quantity. All such holes or openings
shall be sealed, plugged, or otherwise managed to insure the
safety of people, livestock, fish and wildlife, machinery, etec
during prospecting. When no longer needed, such holes or
openings shall be permanently closed.

(h) All toxic or acid-forming meterials encountered while
prespecting shall be handled in accordance with the requirements
of Subsecticns 14.5 and 14.6 of these regulations.

{i} All facilities and eguipment shall be remcocved from the
prospecting area when they are no longer needad.

{j) Zopscil shall be remcved, stored and redistributed on
disturbed-areas as necesssary to assure successful revegetation.

(k) All areas disturbed during prospecting operations shall
be regraded %o appreximate original contour within thrse months
of initizl disturbance unless reclamation has been waived
pursuant Tc receipt of an appropriate surface mine application
number (SMA); provided, that reclamation cannct be delayved more
than one (1) year from receipt of a surface mine appllcatlon
number.
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(1) All disturbed areas must be revegetated in a manner
consistent with Section ¢ of these regulations.

{m) The operaticn shall be conducted s0 as to provide
protecticon cf endangered and threatsned species and their
critical habitats as determined by the Endangered Species Act of
1973 {16 U.S.C. 1531, et seg.) or habitats of unigue or unusual
high wvalue for fish or wildlife.

13.5 Expiration. A notice of intent teo prospect shall be
valid only for the time period indicated in the application,
which period shall nct exteed two (2) years. The Commissioner
may approve an extension ¢of the time period upon a reguest by the
operator subject to the reclamation requirements of paragraph
{(h), Secticon 7 of the Act.

13.86. Bond Relgase. The performance beond or other
securities accompanying a notice of intent shall be released upon
satisfactory regrading and establishment of a permanent
vegetative cover. All applications for bond release shall be
accompanied by a final map showing the teotal disturbed aresa of
the prospecting operation.

13.87. Notice on Site. All operators conducting
prospecting activities shall, while in the prospecting areas,
have in their possession, a copy ¢f the written approval of
notice of intant for such activities issued by or submitted to
the Commissioner.

13.¥8. Public Records. All information submitted to the
Department of Energy as a part of the notice of intent to
prespect, as required in the Act and this section, shall be made
available for public inspection and copying at the nearest
Department of Energy office; provided, that information submitted
to the Commissioner pursuant to this subsection which contains
trade secrets or privileged commercial or financial infermation
which relates to the competitive rights of the perscon £iling such
informaticnor cther persons whe may be affected, is certified
informatiaii.and shall not be available for public examination.

13.89 Lands Unsuitable Designation. E£fRegardless of the
number of tons of coal to be removed, any person whe proposes to
conduct prospecting operations are-x*s-be-econdueked-on lands which
have been designated as unsuitable for surface mining pursuant to
Section 22 of the Act,-a-notiee-of-intent-shall prepared and
filed a notice of intent in accordance with Subsection 13.2 of
this Secticnr-shaii-pe-reguired. Approval of the notice of
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intent shall be in accordance with Subsection 13.3 of this
Secticon.
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38-2-14. Perfcrmance Standards. In &
0f the Act, the following performance
applicable to both surface and undergr

14.1 Signs and Markers. Signs ar
this subsection shall be erected and o
life of the permit or term of the spec
they are intended.

{a) Permanent Monument. A permsa
posted at primary points of ingress an
from public roads and highwavs. The o
sign constructed of wood, metal or oth
measuring two feet by three feet (2’ x
inch (2") diameter pipe driven three £
with four feet (4') exposed. Any suita
approved. The sign shall clearly indic
permit number, business address and te

{b) Perimeter Marker. Pricr to
itreh-tZ2t)-dismer*xar-pipe-or-suitable ma
materialsubsEiEute shall be establishe

a-minimum-ef-thrac-feex-{3Lli-expogad T
beginning-gnd-erding-poines-perimeter

Tkt-shaii-ke-identifiad-by-patnkipg-the
pipe~-red: The assigned permit number s
permanent perimeter marker. Qther mark
delineate the boundaries of the propes

{c) Buffer Zone Markers. Appropri
established alocng a buffer zone. Markers
or wocden stakes or cther suitable devic

{d) Topsoil Markers. When topso’”
material is segregated and stcocckpiled,
shall be marked. Markers shall remain
materials are removed.

(e) Blasting Signs. If blasting
surface mining operaticns, the folleowi
be reguired:

(1) Warning Sgigns reading-
conspicucusly displayed at all approac
along haulageways and access roads to
all entrances teo the permit area. The
two feet by three feet (2' x 3') readi
exptaining-~-the~-"WARNING! Explosives in
blasting warning and the all clear sig
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38-2-14. Performance Standards. In addition tc the regquirements
cf the Act, the following performance standards shall be
applicable to both surface and underground mining operations.

14.1 signs and Markers. _Signs and markers as required in
this subsection shall be erected and maintained throughout the
1ife of the permit or term of the sgpecified activities for which
thev are intended.

(a) Permanent Monument. A permanent monument shall be
posted at primary points of ingress and egress on the permit zarea
from public roads and highways. The monument shall consist of a
sign constructed of wcod, metal or other suitable material
measuring two feet by three feet (2' x 3') and mounted on a two-
inch (2") diameter pipe driven three feet (3') into the ground
with four feet (4') exposed. Any suitable substitute may be
approved. The sign shall clearly indicate the company name,
rermit number, business address and telephone number. A

(b) Perimeter Marker. Prior to initial disturbance, A-fwe-
tnehR-{Zi3-diameter-pipe-or-suitable markers made of durable
materialsubstztute shall be establisheddrivern-inte-the-earth-wikh
a-MiRntmum-9f-three-£feet-(3+)-expeged to permanently mark the
beginring-and-ending-peinta-perimeter of the area under permit.
It-shati-be-identified-by-patrEing-the-expesed-pertion-ef-the
pipe-reds The assigned permit number shall be affixed to the
permanent perimeter marker. Other markers may be used to
delineate the boundaries of the proposed permit area.

(c) Buffer Zone Markers. Appropriate markers will be
established along a buffer zone. Markers shall consist of metal
or wooden stakes or other suitable devices or methods.

(&) Topseoil Markers. When topscil or topsoil substitute
material is segregated and stockpiled, the stockpiled materiasl
shall be marked. Markers shall remain in place until the
materials are removed.

(e) ‘Blasting Signs. If blasting is necessary to conduct
surface mining cperations, the following signs and markers shall
be required:

(1} Warning Ssigns reading-2Biasting-Areal-shall be
conspicucusly displaved at all approaches to the blasting site,
along haulageways and access roads to the mining operaticon and at
all entrances to the permit aresa. The sign shall at & minimum be
two feet by three fset (2' % 3') reading “Biastirng-Areal-and
expiaining-the-"WARNING! Explosives in Use” and explaining the
blasting warning and the all clear signals and the marking of
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blasting areas and charged holes;: and

({2) Where blasting operations will be conducted within
cne hundred (100) feet of the outside right-of-way of a public
road, signs reading "Blasting Area", shall be conspicuously
placed along the perimeter of the blasting area.

14.2 €asing-ard-Seating-ef-Helegr-~All-berehetegr-gshafEss
Weizsr-adger-hetesy-and-other-expesed-dnderground-epenings-shai:
Be-casedr-seaied-or-otherwise~-managed-to-prevert-poiiution-of
surface~or-greundwater-and-fe-prevent-mixing-of-groundwaterg-of
stgnificantiy-different-guatity-tn-accordance-with-the~approved
prepians-Aiz-borehetes-within-the-permit-arsa-which-extand
beneath-the-eceai-seam-teo-be-mined-and-inkte-water-bearing-gtrata
shaii-be-permanentivy-piugged-uniegg-the-bercheieg-have-been
appreved-fer-mentteringr--Prior-to-geaiing,;-suebh-hates-shaii-be
menaged-teo-ingure-the-gafeky-of-pecpier-tivesteck-and-witdiifas
Casing and sealing of heles and exposed underground cpenings. =

{a) General requirements. Each prospecting hole, other
drillhole or bocrehole, shafit, well, or other exposed underground
copening shall be cased, lined, sealed or otherwise managed as
approved by the Commissioner to prevent acid or other toxic )
drainage from entering ground and surface waters, TC minimize
disturbance to the prevailing hvdrclogic balance and tc ensure
the safety of people, livestock, fish and wildlife, and machinery
in the permit and adjacent area. Each prospecting nole, drill
hole or borehole well or opening that is uncovered or exposed by
mining activities within the permit area shall be permanencly
closed, unless approved for water monitoring or otherwise managed
in a manner approved by the Commissioner. RHowever, at the time
of befexe final release of bond, exploratory or monitoring wells
must either be sealed in a safe and envircnmentally scund manner
or with the prior approval of the Commissicner, be transferred to
another party for further use. The conditions of the transfer
shall comply with State and local laws, regulations, and other
regquirements.

(b) :fémporary seals:

(1} Each mine entry which is temporarily inactive, but
has a further projected useful service under the approved permit,
shall be protected bv barricades or cother c¢covering devices,
fenced, and pcsted with signs, to prevent access into the entry
and to identify the hazardous nature of the cpening. These
devices shall be perjodically inspected and maintained in good
operating condition by the person who conducts the underground
mining activities.

{2) Each prospecting hole, cother drill hcle or -
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torehole, shaft, well, and other exposed underground opening
which has been identified in the approved permit for use to
return undergrcund develcorment waste, ccoal processing waste or
water to underground workings, or toc be used to monitor ground
water conditicns, shall be temporarily sealed until actual use
and protected during use by fences, barricades, or other
protective devices.

{¢c) Permanent seals. When no longer needed for monitoring
or cther use approved bv the Commissicner upon a finding of no
adverse environmental or health and safetv effects, each shaft,
drift, adit, tunnel, prospecting hols, entryway or other opening
to the surface from underground shall ke capped, sealed,
backfilled, or otherwise properly managed in accordance with
paragraph (a) of this subsection and in accordance with MSHA
regulations at 30 CFR 75.1711. Permanent closure measures shall
be designed to prevent access toc the mine workings by people, '
livestock, fish and wildlife, machinery and to Keep acid or cther
texic drainage from entering ground or surface waters. -

14.3 Topsoil.

(a) Remecval. Prior to disturbance of an area, topsoil
shall be removed from the area to be disturbed in a separate
layer and if not immediately redistributed, it shall be
segregated and stockpiled in a separate stable locaticn as
specified in the preplan. Stockpiled topscil shall remain in
Place until used for redistributicn unless ctherwise approved by
the Commissioner. Stockpiled topscil shall te protected from
excessive compacticon. Where the removal of vegetative material,
topsoll or other materials may result in ercsion, the
Commissioner may limit the size of the area from which these
materials are removed at any one time.

(b) Redistribution. Prior to redistribution of topsoil,
the regraded land shall be treated, if necessary, to reduce the
potential for slippage of the redistributed material and/or %o
enhance roet penetration. Topseil and other materials shall be
redistribufed in a manner that prevents excess compacticon and
that achieves an approximate unifcorm, stable thickness,
consistent with the approved posimining land uses, contours, soil
density, and surface water drainage system. Immediately after
redistributicn all topscoilil areas shall be protected from wind and
water erosicn.

{c) Top So0il Substitutes. Anv substitute material used for
topsoiling must be capable of supperting and maintaining the
approved postmining land use. This determination cf capability
shall be based on the results of appropriate chemical and
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physical analysis of overburden and topsoil. These analyses
shall include at a minimum depth, thickness, and areal extent of
the substitute structure or soil horizon, pH, texture class,
percent coarse fragments and nutrient content. A certificaticn
of analysis shall be made by a gqualified laboratory stating that:

(1) The proposed substitute material is equally
suitable for sustaining vegetation as the existing topsoil;-anrd

(2) The resulting scil medium is the best available in
the permit area to suppert vegetation: and

£23(3) The analyses were conducted using standard
testing procedures. _

(d) Soil Amendments. Nutrients and soil amendments in the
amounts determined by soil tests shall be applied to the
redistributed surface soil laver so that it supports the approved
postmining land use and meets the revegetation regquirements of
Section 9 of these regulations. These tests shall include
nutrient analysis and lime requirement tests. Resulis of these
tests shall be submitted to the Commissicner with the final
planting report as reguired by these regulations.

1l4.4 Diversions.

(a) Stream Channel Diversions. Stream channel diversions
and stream channels reclaimed after the removal of temporary
diversions, shall be designed and consitructed so as to restore or
approximate the premining characteristics of the original stream
channel, including the natural riparian vegetation, to promote
recovery and enhancement of the aguatic habitat.

(b) Temporary Diversions. Temporary diversions shall be
removed when they are no longer needed to achieve the purpose for
which they were approved as long as downstream facilities which
were beingiprotected are mcdified cor removed.

(¢) -Heclamaticn of Diversions. All temporary diversions
shall be removed and reclaimed prior to permit abandonment and
2ll permanent diversions shall comply with the approved
reclamation plan and be renovated if necessary prior to
abandonment.

14.5 Water-guatiftvs--Surfaee-and-greundwater-quatity-and
guanti*y-and-the-hydrelogie-bataneer-eutgide-the-permit-areasy
Shati-be-protected-from-materiagi-damage-by-handiing-and-managing
earthen-matexialtas;-greundwater-diseharges~and-gurface-runoff-in
sueh-a-manner-thak-minimizes—the-formaktion-of-getd-or-tonie
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draipnage-or-infilkrakion-and-restores-the-approximate-premining
watar-avaiiabiiity--Hyvdrologic Balance. All surface mining and
reclamation activities shall be conducted t¢ minimize the
disturbance of the hvydrclogic balance within the permit and
adjacent areas, tTc prevent materizl damage to the hyvdrologic
balance outside the permit area, to assure the protection or
replacement c¢f water supplies, and to suppert the appreoved post
mining land use.

(a) Water Quality Control. All water accumulation into the
pit shall be removed at least once in a twenty-four (24) hour
rFeriod whenever water quality or spoil stability may be adversely
affected.

(b) Effluent Limitations. Discharge from areas disturbed by
surface mining shall not wviolate effluent limitations or cause a
viclation of applicable water guality standards. The monitoring
frequency and effluent limitations shall be governed by the #
standards set forth in the NFDES Program under the Federal Water
Folluticn Control Act as amended, 33 U.S.C. 1251 et. seg. and the
rules and regulaticns promulgated thereunder. Effluent
limitaticns are these contained in federal regulaticns at 40 CFR
FPart 434.

{c} Treatment Facilities. Adegquate facilities shall be
installed, operated and maintained using the best technclogy
currently available in accordance with the approved preplan to
treat any water discherged from the permit area so that it
complies with all federal and state laws and regulations and the
limitations of this section. Nonmechanical treatment svstems may
be utilized 1f flow is infrequent or small and timely and
consistent treatment is assured.

(d) Breakthrough. Any surface breakthrcugh of water caused
by the operator during the course of his operations shall be
sampled immediately and analyzed for *tctal iron, total suspended
solids and.pH and if requested by the Commissicner, any other
parameter which is characteristics of the discharge. Such
analysis shall be made by a competent water analyst or chemist.
The original and at least one copy of such analysis shall be
retained by the operator, and two (2) ccpies shall be submitted
to the Commissicner. Should said analysis indicate the water
gquality to be less than the applicable effluent limitations,
seals shall be immediately constructed. These seals shall:

{1) Prevent any air from entering the underground mine
by way 2f the breakthrough:

(2) Prevent any air from entering the breakthrough
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while allowing the water to flow from the breakthrough;

{3) Seal the breakthrough of water so that it cannot
flow. Such sezls shall bte constructed cf stene, brick, block,
earth or other impervious materials which are acid resistant: or

{4) Alternate methods of handling discharges from
breakthroughs may be employed where it can be established that
applicable effluent limitations can be met.

(2) Discharges Into Aetive-Underground Werkings.

{1) O©On active underground mining operations, all
reascnable measures shall be taken to intercept all surface water
by the use of diversicons, culverts, drainage ditches or other
approved methods to prevent water from entering the working area.
All gurface drainage from the disturbed area must pass through a
sediment pond or series of sediment pconds sco that discharges from
such areas will not czuse a viclation of water guality standards.

(2) Discharges into underground mine workings, are
prohibited nor shall water be discharged from cone underground
working to another, unless the operator demonstrates to the
Commissioner that such activities will:

---------- ¢iy--Abate-wakter-potlutien-or-ofherwige-erininate
pubiie-hazardg-regsgiting-frem-surfage-mining-activikiags

€23 (A) Not cause, result in or contribute to a
violation of water guality standards and effluent limitations
both on or outside the permit area:;

€33 (B) Not be discharged without MSHA approval;

€42 (C) Minimize disturbance to the hydreclogic
balance on the permit area and prevent material damage outside
the permit-area; erand

Zié% (D) Be discharged at specified rates as a
controlled fleow meeting applicable effluent limitations for pH
and total suspended selids, except that the pE and total
suspended limitations may be exceeded if approved by the
Commissicner, and is limited to:
€23 (i) Coal processing waste;
¢B3 (ii) Fly ash from a coal-fired facility;

€€y (4ii) Inert materials used for
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stabilizing underground mines;
B3 (iv) Underground mine development wastes:;

¢23 (v) Sludge from an acid mine drainage
treatment facility or flue-gas desulfurization; or

¢Fy__(vi) Water.

{(£) Co-mingling ¢f Waters. Unless otherwise approved by
the Commissioner, water from underground works shall not be co-
mingled with surface drainage. When separate treatment
facilities are used for discharges from underground works, they
shall be designed to adegquately treat the anticipated gquantity
and quality of the raw discharge.

(g) Gravity Flows. No person shall locate openings f£for new
drift mines working in acid or iron producing ceoal seams in such
a2 mannexr that the mine will have a gravity discharge. If there
will be a gravity discharge and the seam to be mined is listed in
Subsection 2.4 of these regulations, site specific data must be
submitted demonstrating that this seam is not an acid or iron
preducing seam at this leocation.

(h) A waiver of water supply replacement rights granted by
a landowner as provided in subsection (b) of Section 24 of the
Act shall not ceonstitute a waiver of the operator's
responsibility for maintaining water gquality.

14.6 Acid Producing and Tcoxic Materials.

(a) Acid and Toxic Scils. Drainage from acid-forming and
toxic-forming materials into ground and surfasce water shall be
avoided by identifying, burying, blending, segregating, and/or
treating spoil or other materiasls that will be toxic to
vegetation or that will adversely affect water guality. Such
materials shall be handled and treated in accordance with methods
set forth-in the approved preplan within thirty (30) days after
initial eXpgpsure or a lesser period if required by the
Commissiorier.

{b) Burying Acid and Toxic Materials. Acid-forming or
toxic-forming material shall not be buried or stored in proximity
to a drainage course or groundwater system.

{(c) Treatment of Toxic Material. All exposed ccoal seams
remaining after mining and any acid-feorming, toxic-forming, or
combustible materiails or any cther waste materizals shall be
coverad with a minimum of four feet (4') ¢f nentoxic and
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noncombustible material. Where necessary to protect against
upward migration of salts, exposure by erosion, or to provide
adequate depth for plant growth, the Commissioner shall specify
thicker amounts of cover.

14.7 Menitoring Regquirements.

{a) Surface Water. All surface water shall be sampled and
analyzed and cotherwise monitored in accordance with the approved
surface water monitoring plan. Monitoring and analysis shall
occur at each monitoring site no less freguently than guarterly.
All measurements shall be submitted tco the Commissioner and all
violations of applicable effluent limitations shall be reported
tc the Commissioner within five (5) days of receipt of analytical
results., The operator shall Ilmmediately implement remedial
measures described in the hydrolegic reclamation plan.
Monitoring shall continue until bend release unless the operator
demonstrates that continued monitcring is unnecessary to achieve
the purpose of the meonitering plan.

(b) Groundwater. Where adverse impacts to a significant
groundwater resource are identified as provided in paragraph (h)
of Subsgection 3.22 of these regulations, the groundwater
resources shall be menitored in accordance with the groundwater
menitoring plan. Monitoring and analvsis shall occur no less
freguently than guarterly. All measurements shall be submitted
to the Commissioner and all viclations of standards established
under Secticon 24 of the Act shall be reported tc the Commissioner
within five (5) days of receipt of analytical results. The
cperator shall immediately implement remedial measures described
in the hydrologic resclamaticn plan. Meonitoring shall continue
until bond release unless the cperator demonstrates that
continued monitoring is unnecessary to achieve the purposes of
the monitoring plan.

(c) Ground Water Meonitoring Waivers - If an applicant can
demonstrate by the use of the PHC determination and other
available-base line hydrolegic and geologic information that a
particularwater-bearing stratum in the propcsed permit and
adjacent area is not cne which serves or may potentially serve as
a significant aguifer or ensure the hydrologic balance within the
cumulative impact area, monitoring of the stratum may be waived
by the Commissicner. Waivers will be considered and granted
sSeparately and exclusively for each individual water~-btearing
stratum unless it is shown by the use of the PHC determinaticn
and base line hydrologic and geclogic information that all
individual water-bearing stratums of concsrn are hydraulically
intercennected and can be waived as & complete unit.

(d) Water Treatment. Where any discharge from the permit
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area reguires treatment during the mining operation in order to
meet the applicable effiuent limitations, water monitoring of
such discharges shall continue following grading approval., If it
is established on the basis of such monitoring that the
hydrologic balance is being preserved without treatment, the
treatment facilities may be removed. A one (1) year history of
meeting the applicable effluent limitations shall be adequate to
establish that the hydreologic balance i1s being preserved.

(e) Monitoring Eguipment. Monitoring eguipment located
both at the permit area and at coff-site areas shall be properly,
installed, operatesd, and maintained during the reguired
monitoring period and removed when no longer required.

14.8 Steep Slope Mining.

(&) Backfilling and Spoil Placement. In addition to other
applicable performance standards set forth in the Act and these
regulations, the following standards shall apply where the
natural slope of the land within the permit area exceeds an
average of twenty (20) degrees as measured perpendieuniar-tefrom
the horizontal-*hRe-geai-segam. These standards except the
variance provisions of subsection 14.12 shall also apply to
slopes of lesser steepness where the Commissioner has determined,
on the basis of seoils, climates, method of operation, geology,
and other site-specific characteristics, that special measures
are required to protect the area belew the mining operations from
landslides or other hazards. The provisions of this section do
not apply when mining is conducted on a flat or gently rolling
terrain with an occasional steep slope through which the mining
proceeds and leaves a plain or predominantly fiat area.

(1) Spoil,-o=r debris, or abandoned or disabled
equipment shall not be placed on the downslope_except as provided
in subsection (d) of Section 12 of the Act. Excess spoil may ke
placed in specified fii:-areas designed in the permit application
for such placement, if such placement is done in accordance with _
the provigions cf subsecticn 14.14 of these regulaticens. Nothing
in this sedtion shall prchibit the placement of materials in
haulreoad or access rcad filels on slopes steeper than twenty (20)
degrees so long as the fills are constructed in accordance with
construction specifications set forth in Subsection 14.14 of this
section.

(2} The highwall shall be eliminated and the disturbed
area graded to the approximate original contour. Spoil material
in excess of that reguired for the reconstruction of the
approximate original contour shall ke permanently stored in areas
designated in the permit for such use and designed and
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constructed in accordance with Subsection 14.14 of this section.

{3) Land above the highwall shall not be disturbed
unless the disturbance is necessary to facilitate compliance with
the environmental protecticon standards of this section and
Section 14 of the Act. Standards to be considered which justify
such disturbance are the following:

{(A) Achieve the approximate original contour:

(B) Control erosion, sedimentation, and water -
runcff; ) B

(C) Provide access to the area above the highwall
for revegetation purposes; or

(D) Comply with safety standards.

(4) The material used to backfill and eliminate the
highwall shall be sufficiently compacted or ctherwise
mechanically stabilized so as to insure stability of the backfill
with a static safety factor of 1.3. Woocdy materials shall be
buried in such a manner that it will not deteriorate the stable
cendition ¢f the backfilled area. The operator shall at a
minimum retain all overburden and spoil ¢n the solid porticon of
the existing or new benches and backfill and grade the area to
the most mcderate slope possible.

(3) When mining through natural watercourses or when
water is to be directed across cr through the backfill, a
drainage channel, flumes, culvert, or french drain shall be
constructed across or through the backfill in corder *to insure
stability and to prevent erosion. Such drainage channels,
flumes, culvert cr french drains shall be constructed of nontoxic
durable rock, asphalt, pipe, concrete or cther similar materizl.
Channels, flumes, culvert, and drains shall be constructed in
accordance: with the applicable criteria set forth in *he-Hardbeek
er-other-appreved-erizeriathe applicable reguirements of these
regulations.

14.9 Auger Operations.

{a) Prchibiticon and Variances. Augering shall be prohibited
by the Commissioner if it is determined that such operations pose
a potential hazard to the environment, to the public welfare and
safety, to water guality, or to structures or buildings as a )
result of subsidence.

{b) Bry-Sealsr--Adgex-heies-shaii-bBe-seated-with-an
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imparvieds-and-ponecmbustiblie-makerigi--if-the-holteg-axe
disceharging-aeitd-or-texie-waterr---5eating-of-each-heze-ghatz
gceaur-within-gseventy-twe-{7Z23i-heursg-follawing-ecai-remova:+_ All
auger holes, except as provided in paragraph (¢) cof this
subsecticn, shall be:

(1) Sealed within seventy-two (72) hours after cosl
extraction with an impervicus and ncncombustible material, if the
heles are discharging water containing acid-or texic-forming
material. If sealing is not possible within seventy-two (72)
hours, the discharge shall ke collectively treated commencing
within seventy-two (72) hours after completicn to meet applicable
effluent limitations and water-guality standards until the holes
are sealed; and

(2) Sealed with an impervious non-combustible
material, as contemporaneously as practicable with the augering
operaticn, if the holes ars not discharging water containing
acid-or toxic-forming material,

{c)--Wet-Seaiksr---An-auger-hole-shali-pnet-Be-seaied-3£
impeundment-of-water-ragulring-from-gealting-wonid-exreate—-a-hazard
ko-the-environmnank-or-pubiie-wetifare-and-gafetysr-previded-—-that
any-discharge-from-ungeated-auger-holteg-shazi-nat-cause-a
viataktien-ef-appiicabia-water-guality-standardar--Adeguate
drainage-through~the-baeksiili-frem-ary-=2ngeated-auger-nates-shat
be-copgstructed-in-aeecrdance-with~specifications~get-forth-1in-the
permit-appizeations Auger hceles need not be sealed with an
impervicus material sc as to prevent drainage if the Commissicner
determines that:

(1) The resulting impcuncément of water mav create a
hazard to the envirconment c¢r public health or safety, and

(23 The drainage from the suger holes will:

water, and:>

=

(A) Not pese a threat of pecllution to surfzace

(B) Comply with applicable effluent limitations
and water guality standards.

(d) Spacing. Auger mining operations shall te conducted in
a manner which maximizes recoverability of mineral reserves
remaining after augering. The operator shall, at a minimum,
leave areas of undisturbed coal to provide access for future
underground mining activities, unless it is established by the
operator that the coal reserves have been depletsd or are sc
limited in thickness or extent that it would not be practicable
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to attempt further recovery.

(e) Subsidence. Auger mining cperaticns shall be conductad
in such a manner so as to prevent or minimize subsidence damege
ané where material damage occurs the operator shall correct such
damage in accordance with the reguirements of paragracgh (c)
subsection 1€.2 of these regulations.

(£) Previously Mined Areas. Where auger mining operations
affect previcusly mined areas and the volume of all reasonably
available spoil is demonstrated in writing to the Commissioner +ao
be insufficient to completely backfill the highwall, the highwall
shall be eliminated to the maxzimum extent technically practical
in acccrdance with the fcollowing criteria:

(1) The person who conducts the auger mining coperation
shall demcnstrate to the Commissioner that the backfill, designed
by a qualified registered professicnal engineer, has a minimum
static safety factor for the stability of the backfill of at
least 1.3. ' '

{2) All spcil generated by the auger mining operation
and any associated surface coal mining and reclamaticon operation,
and any other reasonably available spoil, shall be used +o
backfill the area. Reascnably available spoil shall inciude
speil gerierated by the mining operaticn and other spoil located
in the permit area that is accessible and available for use and
that when rehandled will not cause a hazard to the puclic safety
or significant damage to the environment. For this purpose, the
permit area shall include spcoil in the immediate vicinity of the
auger mining operation.

(3) The coal seam mined shall be coversd with a
minimum of four (4) feet of nonacid, nontoxic-forming material
and the backfill graded to a slope which is compatible with the
approved postmining land use and which provides adequate drainage
and long-t2&rm stability.

€4 Any remnant of the highwall shall be stable and
not pose a hazard to the public health and safety or to the
environment.,

(5) Speoil placed on the outslcope during previous
mining operations shall not be disturbed if such disturbances
will cause instability of the remaining spoil or otherwise
increase the hazard to the public health and safety or to the
environment. '

(6) Auger holes shall not extend closer than five
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hundred (500) feet to any abandoned or active underground mine
workings except as approved in Section 14.13,

14.10. Mountaintop Removal.

(a) RBackfilling &nd Regrading. In addition to the other
performance standards set forth in these regulations, the
following performance standards will apply where the mountaintop
removal method of mining is used:

(1) The final graded top plateau slopes on the mined
area shall be less than five (5) horizontal to one (1) vertical
S0 as to create & level plateau or gently rolling cenfiguratien.
The ocutslopes of the plateau shall be no steeper than two (2)
horizontal to one (1) vertical.

{2) The resulting level or gently rolling contour
shall be graded so that water will drain inward from the cutslope
except at specific points whers it is released over the outslope
in constructed channels. Such channels shall be protected from
erosion and constructed in accordance with paragraph (c)
subsection 5.3 Seexien-5-of these regulations.

14.11 Procedures *to Cbhtain Inactive Status.

(a} A permittee may noct cease mining and reclamation
cperations for a period <of thirty (30) days or more unless the
Commissiconer finds in writing that all the following reguirements
have been fully satisfied:

(1} The site iz in full compliance with all standards
of the program and permit, ingcluding but not limited to
contemporanecus reclamation, no outstanding wviclations or
penalties exist, and adequate pictorial evideneeand narrative
description of site conditions to date has been placed in the
file;

‘ -(2) Where the permit involves the extracticn of coal,
significani coal reserves for the mine remain:

(3) All disturbed acreage is bonded in accordance with
Section 11 of the Act and SubksSection %211 of these regulations;

{4) All required and necessary backfilling, regrading,
revegetation, envircnmental meonitoring, and water treatment
activities will continue on the mine site, and adeguate
provisions for other reguired and necessary maintenance work for
the time pericd for which the application to cease coperations has
been made;
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(3) The site must be adequately secured to guard
against hazards to the public: _

(6) A finding based on a detailed showing by the
permittee that the cessaticn is necessary because cf temporary
market conditions which are likely to change in the pericd for
which the temporarily inactive status is sought;

(87) A color coded mine/progress map accurately
depicting the extent and location of all disturbed area, the
remaining undisturbed area, and the remaining ccal reserwves, if
any, on the permit at the time of the request. The mine/progress
map shall contain a legend which lists the respective acreages
and/or tonnages for each of the above-described categories;-and

(¥8) Each reguest for inactive status shall be
submitted on forms prescribed by the Commissioner and shall

contain a sworn statement as follows: "The information contained
in this application is true and correct to the best of my
knowledge and belief." Such statement shall ke signed by an

accountable official of the applicant and shall be notarized-;and

{9) Inactive status shall not relieve the coperator of
any respensibility for complying with the Act, these ruleg and
regqulations, or the terms and conditions of the permit.

() The Commissioner mav grant inactive status for z period
of up to one (1) year if he determines that the application
contains sufficient information toc meet all requirements of
paragraph (a) are-metgf this subsection.

(¢) The Commissioner shall within five (5) days of receipt
of a request for inactive status, post the applicaticn and
supporting documentation in an appropriate public office in the
area of the permit, and shall notify any persons who have
regquested notification of a request for inactive status on the
relevant permit, that a request has been received. The
Commissioner shall provide for public comment and an opporftunity
for an informal conference. If a request for an informal
conference is received within thirty (30) days of the
Department's receipt of the rasguest, the Commissicner shall
schedule the conference in the area of the permit.

{(d) Within thirty (30) davs preceding the expiration of the
initial time period granted for inactive status, the permittee
may reguest an extension of the approved inactive pericd, and at
that time must submit current infermation meeting the
requirements of paragraph (a). The Commissioner shall make the
same findings and provide for the same public review process
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before granting a reguest for extensicon. In no event may the
total time granted for inactive status for any given surface coal
extraction permit be in excess of three (3) years, provided, That
further extensions may be granted on the basis of a showing by
the permittee that such extension is necessary by reason of:

(1) Litigation precluding reactivation of the site;
(2) Labeor strikes:; or

(3) Substantial eguipment necessary for extraction,
e.g. draglines, shecovels, etc., remain on the site and are being
maintained in working corder.

{e) The three (3) vear limitation on inactive status for
surface mines shall not apply to preparation plants or load-out
facilities if associated with a surface coal extraction permit.

(£) The provisions set forth in this subsection shall be
applicable to all surface mining and reclamation operations which
currently have approved inactive status on the effective date of
these regulaticns.

14.12 Variance From Approximate Criginal Contour
Regquirements.

(a) Prccedures to Obtain a Variance. The Commissioner may
grant a variance from the regquirements for restoring the mined
land in steep slope areas to approximate original contour under
the following terms and conditions:

{l) The permit area is located on steep slopes as
defined in paragraph (a) of Subsection 14.8 of these regulations;

(2) The alternative postmining land use requirements
of Subsection 7.3 cf thess regulations are met;

113) All other applicable reguirements of the Act and
these reguiations, except for those relating to approximate
original contour, are met:

(4) All highwalls are completely backfilled in a
manner which results in a static safety factor of 1.3;

() Only spoil nct necessary to achieve the postmining
land use may be removed from the mine bench;

(6} The watershed of the permit and adjacent area will
te improved by:
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(A) Reducing pollutants, environmental impacts,
or flocod hazards; and

(B) Ccerkroiiing-envircnmentai-impacts-£from
inereased-seasenai~fiew-veiumesVolume of seasonal flows do not
adverselyvy affect the environment.

(7) Appropriate Federal, State and local government
agencies have an opportunity to review and comment on the
proposed postmining land use tco determine that the potential use
is shown to ceonstitute an egual or bhetter econcmic or public use:

(8) The proposed use is designed and certified by a
qualified registered professional engineer in conformance with
professiconal standards established to assure the stability,
drainage, &and configuration necessary for the intended use of the
site; and

(9) The surface land cwner(s) of the permit area has
requested in writing that a2 wvariance be granted to achiave the
approved alternative postmining land use,

14.13 MSHA Approval. No mining shall occur within five
hundred (5CC) feet of an underground mine not totally abandoned
without aprproval by the Federzl Mine Safety and Health
Administration.

14.14 Dispecsal of Excess Spoil.

{a) General.

(1) Specil not required to achieve the approximate
original contour shall be transported to and placed on designated
disposal sites within the permit areas;

(2) All excess spoil shall be placed in a controlled
manner so as to minimize the adverse effects of leachats and
surface water runcff from the fill on surface and groundwaters;

(3) Coal processing wastes and undergrcund development
waste shall not be placed in such fills unless the waste is
placed in acceordance with Secticn 22 of these regulations, ard
contains no acid producing or toxic forming materialss and is of
the proper characteristics so as to assure the design stability
of the fill;

{4) Anv excess spcoil disposal in an underground mine
shall be done in accordance with a plan approved by the Mine
Safety and Health Administration in accordance with design
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standards of paragraph (s), subsection 22.3 of these regulations:

(3) Excess spoil that is acid- or toxic-forming or
combustible shall be adeguately coversed with nonacid, nontoxic
and ncncombustible material, ¢r treated, o control the impact on
surface and ground water in accordance with subsec¢tion 14.6 and
14.7 of this section, to prevent sustained combusticon, and fto
minimize adverse effects on plant growth and the approved
postmining land use;

(6) Slope protection shall be provided to minimize
surface erosion at the site. All disturbed areas, including
diversion channels that are not riprapped or otherwise protected,
shall be revegetated upcn completicon of constructicon; and

(7) The final configurzation of the £ill shall be
suitable for the approved pest mining land use.

{b) Certification - Inspections and Regpcrting.
Certification of all excess speil fills shall be required as
follcows:

(1) The £fill and appurtenant structures shall be
designed in acceordance with professional design standards, which
meet the reguirements of this subsection, and certified by a
registered professional engineer experienced in the design of
sarth and rock £fill embankments;

{2) During ccnstruction, the f£fill shall be inspected
gquarterly for stability bv a registered professicnal engineer
experienced in the construction of earth or rock fills or other
qualified professicnal specialist working under the directicon of
a professional engineer experienced in the constructicn of sarth
or rock fills. Regular inspections are also regquired during
placement and combaction of £ill materials and during critical
construction periods such as fcocundation preparation, underdrain
placement, installation of surfzce drainage systems, and
construction cf rock toe buttresses. Within two (2) weeks
following-completicn of the inspections, a report certified by
the registered professional engineer shall be submitted to the
Commissicner. The certified report shall contain a statement
that the f£ill is being constructed and maintained as designed in
accordance with the approved plan and these regulations. The
report will alsco ncte anv instances of apparsent instability,
structural weaknesses, and other hazards. The report on the
drainage svstem and protecztive filters shall include cclor
photographs faken during and after construcition, but befcre the
underdrains are covered with excess spoil. Celor photographs
shall be of sufficient size and number to provide a relative

175




Title 38
Series 2
Section 14

scale and to glearly identify the site. If the underdrains are
constructed in phases, each phase must be certified separatelvy.
1f excess durable recck spcil is placed such that the underdrain
svstem i1s constructed simultaneously with excess spcil placement
by the natural segregation of dumped materials, coler photographs
of the underdrains must be taken as thev are formed. All color
photographs shall be ¢f adeguate size and number to provide a
relative scale and tc clearly identifv the site. A ceopy of the
certified report shall be maintazined at the mine gite; and

(3) After total completion of the £ill, a
certificaticn form shall be completed and submitted to the
Commissioner by the registered professionzl engineer overseeing
censtruction of the £ill.

(Bc) Location. 'Eggess spolil nct reguired toc achieve the
approximate criginal contour on the permit areas may be deposited
in-£:3:3 cutside the permit area if the following conditions are
met:

(1) The f£zziexcess spoil is reeareddeposited on
another permit area; or

(2) The £xz% excess spoil is eeatedplaced on an
abandoned mine land project conducted undsr the Abandoned Mine
Land Program where:

{A) A reclamation contract is in effect:

(B) The f£iizproject will result in improved
environmental, aesthetic, or safety conditions; and

(C) The #fiiiproject is designed and constructed
in accordance with the Act and these regulaticns.

----- tey--Cartifigation---Ingpections-and-Repertingr
Certification-of-ati-exceas-spetz~fitis-shaiz-be-reguired-as

foiiews:s -
———--—----{13}--FThe-fiil-ard-appurtenart-gtrxuctures-shaii-be
designed-in~acecerdanec-wikth-the-Handbeock-~ar-okher-recagnized
proefeagioreli-degsigr-standardsr-which-mec¥-the-raguirementa-of
ERig-geckticp--and-acertified-by-a~-regigkaraed-profeagionalt-angineer
expertenced-in-thae-desitgn-of-ecarth-and-rock-fiiz-embankmentss

---------- {Z3--Puring-cengsktrueticny-2thae-£iii-shaii-be-ingpectad
guarkaeriv-for-atabiltivty-by-a-regigtered-profesgsionati-engineer

experienacd-in-the-eongkruction-af-agrxh-er-roek-£fiiig-or-othex
guazified-prefegsienai-gpecitaiist-woerkiing-under-the-directzen-of
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e-profeggionat-enginger-axperienced-in-the-constryeticn-of-caxrth
er-rogk-£x:igr--Reguar-ingpecticong-are-atse-reguired-during
piacemaent-and-ecompacticn-of-filti-matertatas-and-during-eriticat
copgtrgation-perzods-gucn-as-foundation-preparation--unrderdrain
piacementr-instaization-cf-aurface-draipage-gystemgr-and
eoRstruetioR-ocf-reck-toe-bBuEtregsegr--Within-<swe-{(23-waaks
foiewing-compieting-of-the-inspeestionar-a-repext-cextified-by
the-regigtered-profesgionat-angineer-sRati-be-gubmitted-to-the
Commiggiceners--Thae-gartifiagd-repert-shaii-gentazn-a-Statenent
that-the-fili-is-being-conrsktrueted-and-maintained-asg-designed-in
secordaree-with~the-appreovat-pitan-ard-fhegde-regdutatioengr--The
reapert-wiiti-aige-note-aRy-ingtanceg-of-apparenkt-tngkabiliky-
strdeturat-~weaknesgsegy-and-ether-hazardss--Phe-repert-enr-the
drainage-gsystem-and-prekeekive~Ffitterg-shati-inciude-coter
phetegrapha-taken-during-ard-after-gongtxuetian - -but-befors-the
underdraing-are-eavered-with-exeess-speii---Setor-pheotographs
skati-be-ef-gufficient-gize-and-number-to-provide-a-retative
Secate-gnd-to-cicarty-identify~tha-gite:--If-the-underdraing-gre
constrneted-in-phasesr-cach-pRagse-Aust-be-zertified-geparatezys
Tf-excesgg-durabie~reck-gpeii-ia-piacsed-auch-that-*the-upnderdrain
system-is-eongkructed-ginuikanesusiy-with-eHeesg-speit-ptacerent
by~the-naturat-segregaktien-of-dumped-makteriaig - ~coier-pRektagraphs
gf-the-underdraing-mugt-be-taken-ag-kthey-are-formedr--All-caier
phetsgraphs-skhalti-be-of-adequate~-size-apd-rumkber-to-provide—-a
retative-senlte-gnd-te-alteariy-identify-the-aikar--A-cepy-aef-the
gertifted-report-ghaii~be~mainktaipned-at-the-mine-aitesr—-and

---------- t33-=-After-fotat-compiekian-of-the-fiit--a
certzfication-form-shatt-be-compicted-and-gubmittad-to~the
Eommigatoner-by-the-registered-profeasionat-enginear-averaeaing
eongtryuckion-of-thae~-£133 -

(d) Disposal of Excess Spoil on Existing Benches. Spoil
material not required to return the arez to the approximate
original contour may be placed on an existing bench if the
following conditions are met:

(1) Sufficient Ffoundation investigations and
laboratoryianalysis of foundaticon materials which include the
effects of underground workings below the solid bench, shall be
perfcocrmed-where~raguired-y-the-Commiggiener. Based on
information obtained from such investigations and analysis, the
Commissiconer may reguire modification of design reguirements from
the spill. Fills which are propcsed on pre-existing benches
where the slope of the solid bench exceeds ten percent (10%)
toward the cutslcope shall meet the design reguirements of
paragraph (£), subsecticn 14.14, ¢f this secticn.

(2) All vegetaticon and organic material shall be
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removed from the disposal aresa prior to placement of excess
spoil. All topscoil shall be removed and redistributed or
stockpiled in accordance with Subsection 14.3 of this section.
All excess spoil shall be transported and placed only on the
sc0lid porticn of the bench in a contrelled manner in horizontal
lifts not exceeding four (4) feet in thickness. The spoll must
be compacted or otherwise mechanically stabilized to achieve a
static safety factor of 1.3. The area shall be backfilled and
graded tc achieve the most moderate slope possible which deoes not
exceed the angle ©f repose. The final graded configuration shall T
be such that the surface and subsurface drainage is compatible
with the natural surroundings and the approved pestmining land
use. Terraces may be constructed on the outslope if required for
stability, control of erosion, or to ceonserve soil meisture. The
grade ©f the outslopes between terraces shall not be steeper than
two (2) horizontal to one (1) vertical (50 percent).

------------ —-—-Upon-a-demerstration-ey-the-cperator-and
eertificatior-bBy-a-registered-professisnai-eaginear-that
a&tefﬁative-éesigns-wiii-aehéeve—equivaieﬁt-stabiiity—and-meet
atz-appiicabie-requirements-of-the-Aek--these-reguiationg-—-and
%he-%erms~aaé—eeﬂéi%ieas-ef-the-pefmit7—%he-@emmissiener-may
appreve-sueh-atternative-dasigns~- :

(3) No permanent impoundments are allcwed on the
completed fill. Small depressions may be allowed if they are
needed to retain moisture, minimize ercsion, create and enhance
wildlife habitat, or assist revegetaticon; and if they are not
incompatible with the stability of the fill.

---------- 64%—~Exeess—speié-%hat-és—aeid——ef-éexie-fefmiﬁg-ef
cembustibie-ghati-be-adequatety-cevered-with-ronaeid--nentexie
and-neneembustibie-matefia&r—EE-treated7—te-eentrei-%he—impaet-en
Surface-and-greund-waktar-ir-accordance~-with-Subseection-1d-é-and
td-7-of-this-seetion;-ko-prevenk-gustained-combusticn--and-=o
minimize-aéverse-effeets-en-p&aﬁt-grewth-ané—the-appreved
pestmaining-tand-uses

TE8¥(4) If the disposal area contains springs,
natural or manmade water courses, or wet weather seeps, the £ill
design shall include diversions and underdrains as necessary to
control erosion, prevent water infiltration ints the £fill, and
ensure stability. Diversions shall comply with the requirements
of paragraph {(¢) Subsection 5.3 and Subsection 14.4 of these
regulations. Underdrains shall be designed and constructed in
accerdance with subparagraph (1), paragraph (e), subsection 14.14
of these regulations.

£83(5) Underdrains shall consist of durable rock or
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pPipe, be designed and constructed using current, prudent
engineering practices and meet any design criteria established by
the Act, these regulations, and the terms and conditicons of the
permit. ;

---------- t73--Siope-pretectieon-shati-be-provided-te-minimize
surfaee-eresion-at-the-gitecr--Aii-disturbed-areas;-inetuding
diversien-channeig-that-gre-pnet-riprapped-or-otherwise-preotected-
ghati-ke-revegetated-upen-coppietion-of-congtruetions

£83(6) The existing highwall shall be eliminated to
the maximum extent technically practicable.

£53(7) .Disposal of excess spcil freom an upper
actively mined bench to a lower pre-existing bench by means of
gravity transport may be approved by the Commissicner provided
that:

(A) The gravity transpert courses are determined
on a site-specific basis by the operateor as part of the permit
applicaticn and apprcved by the Commissiconer o minimize hazards
toc health and safety and to ensure that damage will be minimized
between the benches, cutside the set course, and downslope of the
lower bench should excess spoil accidentally move;

(B} All gravity transported excess spoil,
including that excess spcil immediately below the gravity
transport courses and any pre-existing spoil that is disturbed,
is rehandled and placed in horizontal lifts in a controlled
manner, concurrently compacted as necessary to ensure mass
stability and to prevent mass movement, and graded toc allow
surface and subsurface drainage to bs compatible with the natursl
surroundings and tc ensure a minimum long-term static safety
factor ¢f 1.3. Excess spoil on the bench pricor to the current
mining operaticon that is not disturbed need not bte rehandled
except where necessary to ensure stability of the £ill:

: (C) A safsety berm is constructed on the solid
porticn of “the lower bench pricr to gravity transport of the
excess spoil. Where there is insufficient material on the lower
bench to construct a safety berm, only that amount ¢f excess
speil necessary for the construction of the berm may be gravity
transpeorted to the lower tench pridr to constructicn of the berm:;
and

(D) Excess spoil shall not be allowed on the
downslope below the upper bench except on designated gravity
transport courses properly prepared in accordance with Subsection
14.3 of this section. Upon completion of the £ill, no excess
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spoil shall be allowad to remain on the designated gravity
transport course beitween the two benches and sach transport
course shall be reclaimed in accordance with the reguirements of
the Act, these regulations, and the approved permit.

{(e) Valley Fills. Where the excess spoil disposal site is
located in a walley, the following criteria shall be met:

(1) If the £ill area contains springs, natural water
courses, or wet weather seeps, lateral underdrains shall he
constructed from the wet areas tc the rock cors in such a manner
that infiltration and entrapment of water within the £ill will be
prevented. Underdrains shall consist of durable rock or pipe, be
designed and coenstructed using current, prudent engineering
practices andwhich will meet any design criteria estabtlished by
the Commissioner. The underdrain system and the rock core shall
e designed to carry the anticipated seepage cf water due to
rainfall away from the excess spoil £ill and from sesps and
springs in the foundaticn of the disposal area and shall be
protected from piping and contamination by an adequate filter,
RceccK underdrains shall be constructed of durable, nonacid,
nentoxic-forming rock (e.g., natural sand and gravel, sandstone,
limestcne, or c¢ther durable rock) that does not siake in water or
degrade to soil material, and which is free of coal, clay or
other ncndurable material. Perforated pipe underdrains shall be
correosion resistant and shall have characteristics consistent
with the long-term life of the f£ill.

(2) The foundation of the fill shall be designed to
assure a long-term static safety factor of 1.5 or greater.

(3) The ocuter slope or face of the wvalley fill shall
be no steeper than two (2) horizontal to one (1) vertical with
terraces constructed at a maximum of each f£fifty (50) feet
vertical rise above the toe of the £ill. The bench width of each
terrace shall be no less than twentv (20) feet with a three (3}
to five (5) percent slope toward the face and a2 one (1) percent
slcpe toward the rock core lccated near the center of the wvalley
£il1. L :

(4) A rock core chimney drain may be utilized for
fills that will come tTo the level of the ridge line with no
natural drainage area above the £fill. A rock core chimney drain
may &lso be used for £fills that do not come to the ridge line
provided that the £ill dces not contain more than two hundred and
fifty thousand (25C,000) cubic yvards of material unless located
in an area where the wvalley flcocer is always above the local water
table.

(5] Yniess-er-etternative-designr-is-apprevedr-eagh
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vatrey-fiti-ghaii-have-a-The central rock c¢ore cr "chimney drain”
whiehshall lies in the apex ex of the valley and extends throughout
the depth and length of the £ill. The rock core shall be
designed and ceonstructed in accordance with the focllowing
criteria:

{A) The rock core shall consist of durable non-
acid producing cor toxic forming rock of a minimum average
diameter cof twelve (12) inches with no mere than ten (10) percent
of the core material consisting of fines, and which is free of
coal, clay or other non-durable material.

{B) The minimum width of the rock core shall be
sixteen feet, and shall be protected by a filter system to ensure
proper long-term functioning which is designed and constructed
using current, prudent engineering practices. If no fiiter is
designed fer the underdrains, a rock core of sufficient capacity
shall be provided to allow for partial plugging ¢of the drain
and/or rock core.

(C) The c¢ore shall be constructed progressively
and concurrently with each 1lift of the wvalley £i11.

(D} The finished surface of the rock core shall
form a trapezoidal channel capablse of permitting the peak runoff
of a cne-hundred (10C) year twenty-four (24} hour precipitation
event.

(6) Where valley fills are designed for construction
without a rock core, an underdrain shall te used. The underdrain
shall be designed and constructed in accocrdance with standards
set forth in Subparagraph (1) of this paragraph. Surface runoff
from khRe-*epabove and across the surface of the £ill shall be
carried through a surface diversion system capable of handling
the peak runoff from a one-hundred {(100) vear twenty-four (24)
hour precipitation event.

(7) Sufficient Ffoundaticn investigations and
laboratory, analysis of fcundation materials which include the
effects of underground werkings, shall be performed in-aceerdance
witR-thein order to develcop the necessarv plans, design
specifications, and standards set forth in the approved permit-as
raeguired-py-the-Commiggtener, Based on information obtained from
such investigations and analysis, the Commissioner may require
modification of the design reguirements of the £il1l.

(8) Areas upon which a valley £f1i11l is to be
constructed shall first be progressively clileared of all trees,
brush, shrubs, and cother c¢rganic material Ehat-mav-affeect
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stabizitywhich is above ground level. This materizl shall be
dispcsed of outside the £ill area. No more than three (3) acres,
excluding rcoadways, shall be cleared until the first 1ift of <the
valley £ill is completed.

(9) The wvalley £fill shall be ccnstructed in 1lifts not
exceeding four (4) feet in thickness beginning at the toe of the
£i11. Where fills are designed and constructed using lifts
exceeding four (4) feet in thickness, the design plans and
specificaticons shall specify the thickness of the 1ifts. The
cperater shall demcnstrate how and the engineer shall certify
that such thickness will insure stability and meet all safety and
environmental protection standards.

(10) During and after construction, the top of the fill
shall be graded to drain to the head of the fill on a slope not
greater than three (3) percent. A drainage pccketr shall be
maintained at the head of the fill at all times to intercept and
direct surface runcff to the rock ccre. 1In no case shall this
poccket have a potential for impounding more than ten thousand
{10,000} cubic feet of water. No other impcundments may be
constructed on the fill.

(11) Where the toe cof the spcil rests on a downslope
which is in excess of thirty-six (36) percent, kKevway cuts or
rock toe buttresses shall be constructed of sufficient size se as
to ensure stability of the £fill as determined by stability
analysis. _

(f) 8ide Hill Filis.

(1) Side hill £ills shall be constructed on the most
stable and moderate slopes available with the natural downslope
at the toe of the £fill not to exceed thirty-six (36) percent.
Where possible, the toe of the £ill shall rest on or above a
natural terrace, bench or berm in a manner which will provide
additiconal stability and prevent mass movement.

£2) Each design shall be based on the results of
asufficient gectechnical investigation of the construction site.
The investigations shall include such factors as geologic
conditions, soil characteristics, depth of bedrock, springs,
seeps and groundwater flow, and a description of materials to be
placed in the £ill. Pre-Ievei-of-detail-reguired-fer-sueh
gectechnricat-investigatien-shati-be-determined-by-a-regigtered
profesgionaz-crgineers

(3) The design and construction of all side hill fills
must be certified by a registered professional engineer.
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(4) If the fill area containsg springs, natural water
courses or wet weather seeps, lateral drains shall be constructed
from the wet areas in the same manner as set forth in
subparagraph (1) paragraph (feg) cf Subsection 14.14 of £his
seetitoenthese regulations.

(5) All areas upon which the £fill is to be constructed
shall be progressively cleared of all trees, brush, shrubs, and
cther organic material which may-affeet-the-gtabiiityis above
ground level., This matsrial shall be disposed of outside the
£fill area.

{6) The £fill shall be constructed in concurrently
compacted lifts not exceeding four (4) feet in thickness.

(7) The fill shall be designed and constructed to
agsure a static safety factor cof at least 1.5.

(8) The outer slope or face of the £ill shall be no
steeper than two (Z2) horizontal to one (1) vertical. Terraces
shall be constructed cn the face of the £ill at each fifty (Z0)
feet wvertical rise abocve the toe of the £ill. The terraces shall
be a minimum of twenty (20) feet wide and shall slope three (3)
to five (5) percent toward the face with a lateral slope <cf one
{1l) percént to a discharge channel capable of passing a one
hundred (100) year twenty-four (24) hour precipitaticon event.

(9) Surface water runoff from the £ill and from
surrcunding areas shall be diverted away from the £il1l and into
stabilized channels designed to¢ pass safely the runcff from a
one-~hundred (100) year, twenty-four (24) hour precipitation
avent.

(10) No permanent impoundments may be constructed on
the completed fill except that small depressions may be allowed
if thev are needed to retain moisture, minimize erosion, create
and enhance wildlife habitat, ©or assist revegetation; and if they
are not incompatible with the stapility of the fill,

(g) Durable Rock Fills.

{1) The Commissiocner may approve the design,
construction, and use of a single 1lift £ill consisting of at
least eighty (80) percent durable rock if it can be determined,
based on information provided by the operator, that the following
conditions exist:

(&) Examination of core borings and the geologic
column show that the overburden consists of durable sandstone,
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limestone, or other durable material in sufficient thickness and
amounts to generate spoil material that is eighty (80) percent or
greater durable rock. Where the f£ill will c¢ontain non-cemented
clay shale, clay spcil, or other nondurable material, such
material must be mixed with the durzable rock in a controlled
manner such that ne more than twenty (20) percent of the £ill
volume is nct durakle rock. Fhe-cemmissicper-may-at-any-time
during-egngrruetigonr-require-approved-tTests shall be performed
by a Registered Professional Engineer and approved by the
Commissioner to determinedemonstrate that nce more than twenty o
{20) percent of the fill wvolume is not durable rock.-tkhe-ratie-of
durabte-vergus-nendurabie-metexiat-ip-the-fili-

{B) The durable material shzll nct consist of
acid-producing or toxic-forming material and will nct slake in
water. : . -

(C) The toe of the fill will rest on natural
slopes no steeper than twenty (20) percent.

(2) The £ill shall be designed based on the results of
asufficient geotechnical investigations of the construction site.
The investigation shall include such factors as geoclogic
conditions, scil characteristics, depth to bedrock, location of
springs, seeps and groundwater flow, potential effects of
subsidence and a description of materials to be placed in rock
cores and drains. The-:evei-sgf-detaii-required-for-suek
gaotaechnieai-tavestigatien-shati-be~determined-py~-a-raegizatered
prefegsional-engineers

(3) The design and construction of all durable rock
£fills must be certified by a registered professional engineer
experienced in design and construction of earth and rock
embankments.

{(4) The foundation of the £ill and the £ill shall be
designed to assure a long-term static safety factor of 1.5 or
greater, and meet an earthquake safety factor cf 1.1.

{5) The outer slope or face of the £fill shall be no
steeper than two (2) horizontal or one (1) vertical (2:1).
Terraces shall be constructed on the £fill at a maximum of every
fifty (50) feet in vertical rise avove the toe of the fill. The
terraces shall be no less than twenty (20) feet in width and
slope toward the £i1l at a three (3) to five (5) percent grade
and slope laterally at one (1) percent grade to discharge
channels capable of passing the peak runcff for a one-hundred
(10Q) year twenty-four (24) hour precipitation event.

(6) All areas upon which the veiiey-£fill is to be
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tlaced shall first be progressively clearad of all trees, brush,

shrubks and other organic material which is above ground levelmay

affsct-the-gtaki:i®y. This material shall bte disposed of cutside
the £ill area.

(7) If the £ili area contains springs, natural water
courses or wet weather seeps, lateral drains shall be constructed
in the same manner as set forth in subparagraph {1) paragraph (e)
of this Subsection-té-:4-ef-kthig-geextion., If the underdrsain
system is constructed simultaneously with excess spoil placement
by the natural segregation of dumped materials, the resulting
underdrain system shall be capable cf carrving anticipated
seepage of water due to rainfzll awav from the excess spoil £ill
and from Seeps and springs in the foundation of fthe disposal arsa
and the cther regquirements for drainage control shall be met.

(8) Drainage channels capable of passing the peak
discharge from a cne-hundred (100) wyear, twenty-four {(24) hour,
precipiftation event shall be constructed to direct water around
or through the £ill in such a manner as to prevent zones of
saturation within the £ill. Brainage-frem-abeve-the-£iii-ghall
net-be-directed-through-*he-£::z -

(9) The grade of the top surface of the completed fill
shall not exceed five (3) percent and shall sliope toward the
drainage channel.

(10) No permanent impoundments may be ccnstructed on
the completed fill except that small depressions may be allcowed
if thev are needed to retain moisture, minimize ercsion, create
and enhance wildlife hakitat, or assist revegetation:; and if thev
are not incompatible with the stability of the £ill. .

14.15 Backfilling and Regrading.

{a) General. Spoil returned to the mined-out area shall hte
backfilled and graded t¢ the approximate original contour with
all highwalls eliminated. Where approval for placing coal R
processing waste in the backfill has been granted, such placement
shall be done in accordance with the ccompaction requirements cof
paragraph (p) subsection 22.3 of these regulations. Eeal
pPreeessing-waste-spari-net-be-praced-irn-the-backfLii-uRntess-the
degsign-requirements-ef-Section-22-af-thege-reguiaticns-are-mets
The final graded slope shall not exceed either the angle or
repose or such other lesser slope as is necessary to achieve a
minimum lcng-term static safety facteor of 1.3 and to prevent
slides.

(b) Time Limits. Grading, backfilling, and water
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management practices shall be Kept current as follows:

(1) Where the operation consists ¢f contour mining
only, (no augering) grading and bpackfilling shall fcllow the
mineral removal by a pericd not to exceed sixty (60) days or a
distance one thousand five hundred (1,500) linear feet.

(2) Where the c¢peration consists ©f contour mining and
augering, the saugering shall follow the mining by a period nct to
exceed sixty (60) days, and the grading and backfilling shall
follcw the augering by a pericd not mere than thirty (30) days eor
a distance of one thousand five hundred (1,%00) linear feet, but
in noc event shall more than three thousand (3,000) linear feet of
pit be exposed at any time,

(3) Where the operation consists cf augering only, the
grading and backfilliing shall follow the augering by a period not
to exceed thirty (20) davs or a distance of cone thcousand (1,000)
linear feet.

{4) Should the operation consist of area mining only,
the backfilling and grading shazll not be more than two spoil
ridges behind the pit being werked. The maximum linear feet of
open pit shall not exceed three thousand (3,000) feet at any
fime. .

(3) When the operations remove the entire coal seams
running through the upper fraction of a mountain, hill, or ridge,
backfilling and regrading shall fcollow the same guidelines
established for area and contour mining. The ocuter perimeter and
drainage area shall be stabilized, regraded, sseded, and mulched
immediately upon consiruction. Where more than one component
spread of equipment is being utilized on the same permit area,
the backfilling and regrading shall be considered current when
gach area meets the reguirements of paragraph (4) of this
subsection.

(¢) -Revegetation. Revegetaticon shall be kspt current by
establiishing a tempcrary or permanent vegetative cover on
regraded arsas by the end cf the first growing seascon and a
permanent cover by the end of the seccnd growing season.

(d) Extensions. The time periecd or the distance set forth
in this subsection may be resasonably extended where the permitiee
affirmatively demonstrates that site conditions, including
legitimate operational requirements, or weather changes make
adherence to these guidelines impractical. A written waiver must
be obtained from the Commissicner for such extension. The
Commissioner will by directive establish standards for
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determining what site conditicons oxr weather changes will justify
an extension.

{e) Reclamation Equipment. Operable regrading eqguipment
shall be kept on the permit area until satisfactory completicn of
grading unless otherwise approved.

(£f) Exemptions. Backfilling and grading may be postpcned
on a permit where surface mining operations and underground
mining operations are proposed on the same area; provided that
all regquirements set forth in paragraph 16, Subsection (b)),
Secticn 12 Seexien-i3-of the Act are met.

(g) Grading Cuter Spoil. All outer spoil shall be graded
so as to blend intc the adjoining undisturbed lands.

(h) Ercsion Control. All disturbed areas shall be regraded
and stabilized in a manner which effectively controls erosion.

(i) Regraded Drainage Contreol. Drainage control on N
regraded areas shall prevent excessive erosion or additional
contributions of suspended solids to the receiving stream, ensure
safety and ccnserve soil moisture. Drainage control measures may
include, but are not limited %o, constructed drainwavs, flumes
and riprap channels, tracking in, small depressicns or other
devices. -

----- ¢+3--Baekfiiiitng~and-Grading---Previsusiy-mined-areass

---------- fty-~Remining-operationg-en-previedsiy-mined-areas-thasx
eenktain-a-pre-exigking-highwatz-shalti-cempiy-with-the- per‘efmanee
s*tandards~ef-*tha-Act-and-*thege- regu%at*ens-—exeept ag-previded-in
thig-paragraph-

---------- t2}--Fhe-requirement~of-highwati-etimina*ion-shaii-ret
appiy-to-remining-operatiens-where-the-eperater-can-demenskrata
ia-writing-tha*-*he-veiume-eof-ati-reagenabiy-avatiabte-gpet:
teeated-in-the-vieinity-of-the-remining-eperakion-is-ingufficient
o- eempietegy backfiii-kthe-reaffeceted-gr-antarged-hRighwati---The
highwatz-ghaii-be-redueced-to-the-maximum-extent-techrieaity
praetieai---Fer-purpegeg-of-thig-paragraph--the-term-reasenabiy
avatiabie-speii-means-speii-and-suitabie-esai~-mine-waste-makerzal
generated-by-the-romining-operaktien-or-okher-gpett-er-suitgbile
coai-mine-waste-makteripi-iocatad-in~-kthe-permit-area-thak-ig
aeeessible-ard-avaiisbie-for-uge-and-that-when~rehandied-wilti-not
eause-a-hazard-to-publie-~-gafety-or-gignificant-damage-£o-the
envirenments

—————————— £33--The-backfizii-shaii-be-graded-to—a-siepe-which-ig
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eompatiklie-with-*the-appreved-pestmining-tand-use-and-ghaiz
pravidae-agdequate-drainage-and-long-term-gtabititys

---------- €43--Spoiit-placed-en-the-odut3icpe-during-previoug
mining-eperaktions-ghalti-net-be-digturbed-itf-guesh-disturbanee-witl
gadge—-ingtability-of-tha~-remining-gpoii-er-otherwiga-inereage—-the
Razard-te-the-pubiie-Reatth-and-gafety-or-to-the-anviremnments

~~~~~~~~~~ {83--Where-the-appiicant-procogeg-to-use-selected
everburden-materiaig-ag-a-supeiemenk-er-aubstitute~for-tepgei-
the-appiicatior-shati-provide-reguttg-of-apatyses - ~Eriatg--apd
tegts-indicating-a-mexre-gutkaklae-gseii-mediums

---------- t63--Any-highwaiz-rempant-ieft-after-remining-must-be
demenstrated-by-the-operator-te-2e-gtabie-and-not-pose-a-hazard
to~the-pubtic-heatth-gnd-gafety-er-the-anvizapmens

---------- €F3--Ati-revegetatior-shalti-be-carrigd-out-in-a-mappex
that-eneedrages-a-prempt-vegetative-cover-whiehr-at-a-minimum-
2haii-be-asdeguate-te-contrei-erogien-and-ig-eorgiaktert-with-the
reeciamatien-pians--The-requirements-£foer-revaegetation-gsax-forth-in
Seexicn-5-of-these-reguiatiena-may-be-medificd-on-a-cage-by-ecase
basitsr-bBy-the-Commizgioner;-axcept-thak-ak-a-miptAum-tha
vegetative-groynd-eover-ahaii-ee-ne-iess-than-that-which-existead
before-remining-and-ghall-be-adeguaze-to-eanerai-erasiens
Betermznatien-of-prerining-ground-eever-guecesg-and-praoduetivity
shati-be-made~uging-sampliing-*echnigues-deseribed-in-%he
Hardbeeks

—————————— ¢8y--A-geai-remining-operaktien-which-began-after
February-4;--2987;-may-quatify-for-the-water-quatizy-exemptiens
gekt-forth-in-gubgeetion-£tpli;-Section-30t-of-kthe-fadarali-Ciear
Water-Aet--ag-amendeds

---------- £593--The-Commiggtoner-nay-isgde-a-permit-pursuank-so
thig-paragraphR-if-the-gppliicant-has-deRconstrated-to—-the
sarzsfaction-ef-the-Commiggioner-rhat-*he-coat-remining-operation
witi-resulkt-in-the-petentiai-for-improved-water-guatity-from-the
remiAntng-eperation-but-in-pe-event-shaii-suek-a-parmit-atiow-the
PH-Ievei-of-any-discharger--and-in-ne-evankt-shall-sueh-a-permis
atiew-the-dischargea-of-iron-agnd-mapganeses-Ta-execad-the-levails
bezng-discharged-£freom-~the-remired-aren-befere-the-coat-remining
operation-begings--Suring-remining-~eperaticngr-ne-digeharge-froms
er-gffceted-2yr-the-operation-shati-exaced-water-guattey
standards-in-the-receiving-skream-egtabiighed-urder-Seetion-363
af-the-{faederai-Etecan-Water-Acts

¢33--Regraded-EBrainage-Senkt=zsi---Drainagae-eonktrol-on
regraded-areaz-shati-prevent-gusassive-sreaion-er-additionas
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gontributiong-ef-guspended-gseiidg-to~the~ragetving-stream,-~ensure
gsafety-arpd-congaerve-sofi-meigturer--Sraingge-eoentroi-HeasSuTesS~RAY
inetuder-but-are-nat-Iimited-*or-censtructed-drainvways--fiumes
apd-riprap-chaennetg--tracking-zar-smaii-depregssieas-or-cthex
devieag~c

¢x314.16 Backfilling and Grading. Previcusly mined areas.

(a)--f%}+ Remining coperations on previously mined areas that
contain a pre-existing highwall shall comply with the applicable _
performance standards of the Act and these regulations unless _ -
otherwise exempted in accordance with the provisicons of this
subsectiony-exeest-ag-provided-in-thig-paragraph,

(b)=-=¢23 The regquirement of highwall elimination shall not
apply to remining operations where the coperator can demonstrate
in writing that the volume cf all reasonably available spoil
located in the vicinity of the remining operation is insufficient
to cempletely backfill the reaffected cor enlarged highwall. The
highwall shall be reduced to the maximum extent technically
practical. All spoil generated by the remining operaticon and any
other reasonably available spoil in the wvicinitv of the operation
shall be included in the permit area. For purposes of this
paragraph, the term reasonably available spoil means spoil and
suitable coal mine waste material generated by the remining
cperation or other speil or suitable coal mine waste material
lccated in the permit area that is accessible and available for
use and that when rehandled will not cause a hazard tTo public
safety or gignificant damage to the envircnment.

{(¢) Achieve a postmining slcpe that does not exceed either
the angle of repose 0Or such lesser slope as is necessary to
achieve a minimum long-term static safety factor of 1.3 and to
prevent slides.

(d) Minimize ercsicn and water pollution both on and off
the site..

(e) Support the approved postmining land use.

(£f) Spoil and waste materials shall te compacted where
advisable to ensure stability or to prevent leaching of toxic
materials. -

(g) Disposal of coal processing waste and underground
development waste in the mined-out area shall be in accordance
with Section 22 of these regulaticns, except that & long-term
static safety factor of 1.3 shall be achieved.
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(h) Exposed coal seams, acid- and toxic-forming materials,
and combustible materials exposed, used, or produced during
mining shall be adeguately ccvered with nentoxic and
noncombustible material, or treated, to control the impact on
surface and ground water in accordance with subsecticon 14.5 of
this section, to prevent sustained combustion, and to minimize
adverse effects on plant growth and the approved postmining land
use. - -

(i) Cut-and-£fill terraces may be allowed where:

{1l) Needed to conserve scoil mecisture, snsure
stabilityv, and control ercosion on final-graded slopes, if the
terraces are compatible with the approved postmining land use:; or

(2) Specialized grading, foundation conditions, or
roads are required for the approved postmining land use, in whic¢h
case the final grading may include a terrace of adequate width to
ensure the sgafety, stability, and erosion control necgessary to
inplement the pestmining land use plan.

{j) 8Small depressions may be constructed i1f thev are needed
to retain meoisture, minimize erosion, create and enhance wildlife
habitat, or assist revegetation.

---------- £33-~The-raekfilil-ghali-be-graded-to-a-giope-which-ig
compatibie-with-the-appreved-pogktmining-tand-use-and-2haiz
proavide-adeguate-drainage-and-iorpg-term-stabizity-

(k)--€44 Spoil placed on the ocutslcope during previcus )
mining cperations shall not be digturbed if such disturbance will
cause instability of the remaining spoil or otherwise increase
the hazard to the public health and safety or to the environment.

(l)=--¢83 Anvy highwall remnant left after remining must te
demonstrated by the operator to be stable and not pose a2 hazard
to the public health and safety or the environment.

(m)=--€£%% All revegetation shall be carried out in a manner
that encourages a prompt vegetative cover which, at a minimum,
shall be adequate to control erosion and is consistent with the
reclamation plan. The ground cover reguirements for revegetation
set forth in Secticon 9 of these regulaticons may be modified cn a
case-by~case bagis, by the Commissioner, except that at a minimum
the vegetative ground cover shall be no less than that which
existed before remining and shall be adegquate to control erosion.
Determinaticn of premining ground cover success and preductivity
shall be made using sampling technigues described in the
Handbook.
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(n)--¢82 A ccal remining operation which began after
February 4, 1587, and on site which were mined prior te August 3,
1977, may gualify for the water qualiiv exemptions set forth in
subsecticn (p), Section 301 of the federal Clean Water Act, as
amended.

----- t3y--Regraded-Brainage-centroi---Drainage-sentrai-en
regraded-areags-shati-prevent~exeasgive-erogien-ar-additienal
centribytions-cf-sugpended-golidg-kte-tha-reeceiving-stream--engura
safervy-and-cengexve-goti-moisturer--Dratnage-conErot -NMeaSuUres—may
tnetuder-bBuk-are~pek-iinited-*or-r-conatructed-drainwaysSo~frumes
and-riprap-channeig--tx¥acking-in--gmati-depragsieng-er-okher
devieags
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28-2-15 Performance Standards Applicable QOnlyv fto Underground
Mining Operations

15.1 Site Develcopment.

{a) Time Schedule for Site Excavation. The time schedule
for site excavation shall be consistent with the approved preplan
and shall provide for minimum exposure of disturbed area over a
given time frame in a manner consistent with envircnmentally
scund procedures. Regrading and stabilization of all areas
disturbed in the development of the mine site shall proceed as
contemporanecusly as practicable. In any event, all required
drainage system components and roads necassary for site
construction shall be installed in accordance with the approved
preplan pricor to any disturbance for site development.

(b) Temporary Storage of Cverburden to be Used for
Backfilling and Regrading. All material to be used in final
regrading must be placed within the permit area as specified in
the approved plan in a manner which will insure mass stability in
accordance with these regulations and revegetated to prevent
ercsion.

(c) Temporary Revegetation. All topsoil and spoil storage
areas which will be in place for more than six (6) months hbut
less than cne (1) year shall at a minimum be seeded and mulched
so as to establish a satisfactory stand of temporary vegetative
cover. This seeding and mulching must be done promptlyduring-the
nexE-consecuEiva-gaeaeding-Saassn.

(d) Permanent Revegetation. All topsoil, spoil storage and
other disturbed areas which will te in place for longer than one
{1} year shall be mulched promptly, seeded, and/cr planted ard
mutehed-during the first seeding seascon fellowing disturbance so
as to establish a satisfactory permanent vegetative cover. Trees
shall be reguiresd only con those areas that:

{1) Will not be redisturbed by future reclamaticn
activities:; or -

(2) Are necessary in order to meet the approved
postmining land use.

() Mine Site Organization and Aesthetics. Indiscriminate
dumping or discarding of materials, litter, junked eguipment,
containers, er-e=her-nerecal-wastesor other waste materials such
as lubricants, paints, flammable liguids, garbtage, lumber or

192




Title 38
CSR 2
Section 135

other ccmbustible material generated or used shall be prohibited.
These materials shall be preoperly placed in areas specifically
designated for their storage or dispcsal or removed from the
area. Regarading and revegetation of the dispcsal areas shall be
planned and carried out where possible in & manner which results
in the covering or screening of offensive and unsightly arsas.

(£) "Neonecoal waste dispeosal sites shall:

{1l) Be designed and constructed sc¢ as not fo degrade
surface or cground waters;

{(2) Nct be located within eight (8] feet of any coal
OULCrop Or ccal storage area;

(3) Not e depcsited in a refuse pile or impounding
structure:

{4) Be ccmpacted; and

{5) RBe covéred with at least two {(2) feet of soil,
stabilized, and revegetated after completion.

15.2 Backfilling and Regrading.

(a) General. Spoil returned to the mined-out area shall be
backfilled and graded to approximate criginal contour with all
highwalls eliminated and a postmining slope that does not exceed
either the angle orf repose or such lesser slope as is necessary
to achieve a minimum long-term static safety factor cf 1.3 and
prevent slides.

(b) Time Schedule for Regrading and Backfilling. Regrading
and backfilling will be completed as ccontemporaneously as
practicable with mining operations and as reflected on the
approved mining and reclamation plan; provided, however, that
final backfilling and regrading shall be initiated within c¢ne
hundred eighty (180) days of cecmpleticn of underground
coperations. Should particular site conditions or weather make
adherence to these guidelines impractical, the pericd of time
required to be current may be reasonably extanded.

(c) Revegetaticn. Revegetation shall be Kept current by
establishing a tempcrary or permanent vegetative ccver on
regraded areas by the end of the first growing seascn and &
permanent vegetative cover by the end c¢f the second growing
season. Standards and procedures for establishing & satisfactory
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vegetative cover and guidelines for species selaction and
application rates are found in Section 9 of these regulations.

(d) Variances From Highwall Eliminaticn. All underground
mining operations which wers in existence and which created
highwalls prior to August 3, 1977, and which highwalls were not
reaffected, may not be reguired to eliminate the highwall if the
operator can demonstrate that it is techneoclogically infeasible,
by virtue of the fact that there is an insufficient amount of
spcil material within the proximity of the mine site. The
operator shall utilize all available material to eliminate as
much of the highwall as possible or to achieve highwall
elimination. At a minimum, the cperator shall be required o
seal all underground openings and to cover the exposed coal seam
with a minimum of four (4) feet of nonacid producing materials.
This paragraph does not constitute a variance from the
requirement for highwall elimination except on previcusly mined
areas {(prior to May 3, 1978) which would involve eéexposing one
area of highwall completely eliminated during the installation of
the deep mine in crder teo eliminate another area of highwall.

(e) All underground mining coperations which were in
existence and which created a highwall pricr to August 3, 1977,
and which were reaffected by those operaticns during the
remaining lives of their cperaticns shall comply with the
provisions c¢f paragraph-{ijry-subsection 14.156 of these
regulations.

(£) Rehandling of Excess Spcil Piles. Rehandling of
settled and revegetated fills to achieve approximate original
contour at the conclusion ¢f underground mining activities shall
not be required if the following conditions are met:

(1) The £ill is noct located so as to be detrimental tc
the environment or to the health and safety of the public and is
compatible with the approved post mining land use;

{2) Stability of the £fill shall be demonstrated
through standard geotechnical analysis to be consistent with the
backfilling and grading reguirements; and maintain a static
safety facteor of 1.3 on sclid benches and 1.5 on slopes:

(3) Surface runcff arcund, through, and from the £ill
is controlled by drainage structures (diversions, rock cores,
etc.), which are designed and constructed in accordance with the
approved plans and design specifications;
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(4) Any underground development wastes used in the
£ill are non-tcxic and ncn-acid producing: and

(3) The surface of the fill has been vegetatsd in
accordance with Section 9 of these regulations.

15.3 In situ prcecessing: Performance standards.

(a) General. Any person who conducts in situ processing
activities shall comply with the applicatbtle performance standards
of the Act, these rules and regulations, and the terms and
conditions ¢f a permit.

{b} Protection of Hydrologic Balance. In situ processing
activities shall be planned and conducted +o minimize disturbance
to the prevailing hvdroleogic balance by:

(1) Avoiding discharge of fluids into holes or wells,
other than as approved by the Commissioner:

(2} Injecting process recovery fluids only into
geologilic zones or intervals approved as production zones by the
Commissioner and in accordance with applicable state and federal
underground injecticon control regulations:

) (3) Avoiding annular injection between the wall of the
drill hole and the casing:; and

(4) Preventing discharge of preocess fluid into surface
waters. —. .

(c) Control of Teoxics. Each person who conducts in situ
processing activities shall submit for approval as part of the
application for a permit a plan that ensures that all acid-
forming, toxic-forming, or radiocactive gases, solids, or liguids
constituting a fire, health, safety, or environmental hazard and
caused by the mining and recovery process are promptly treated,
confined, or disposed of, in a manner that prevents contamination
of ground and surface waters, damage tc fish, wildlife and
related envirconmental values, and threats to the public health
and safety.

{d) Process Recovery Fluids. Each perscn who conducts in
situ processing activities shall prevent flow ¢f the process
recovery fluid:

(l) Horizontally beyond the affected area identified
in the permit; and :
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(2) Vertically into overlying cor underlyving aguifers.

(e} Restoration of Groundwater Quality. Each person who
conducts in situ processing activities shall restore the guality
of affected ground water in the permit area and adjacent ares,
including ground water above and below the production zone, to -
the approximate premining levels or better, %to ensure that the
potential for use of the ground water is not diminished.

15.4 In situ processing: Monitoring.

(a) Monitering Requirements. Each person who cconducts in
situ processing activities shall menitor the gquality and guantity
of surface and ground water and the subsurface flow and storage
characteristics, in a manner approved by the Commissioner, to
measure changes in the gquantity and quality of water in surface
and ground water systems in the permit area and in adjacent
areas. }

(b)Y Water Quality Standards. Air and water quality
monitoring shall be conducted in accordance with monitoring
pregrams approved by the Commissicner as necessary according to
appropriate Federal and State air and water gquality standards. o
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38-2-16. Subsidence Control.

16.1 Public Notice.

(a) Notification Reguirements. A netification shall be
distributed by mail to all cwners of property and residents
within the area above the underground workings. Each such person
shall be notified by certified mail (return receipt requested) at
least six (6) menths prior to mining, or cther time period if
approved by the Commissioner, beneath his or her property or
residence. The return receipt shall be kept at the mine office.
The netificaticon shall contain, at a minimum:

{l) Company name, permit number and address:
(2) Identification of specific areas in which mining

will take place ané the date specific areas will be undermined:
and

(3) Dates of mining activities that could cause
subsidence and affect specific structures; and

{4) The lccation c¢r locations where tThe subsidence
gcontrol plan may be examined.

156.2 Surface QOwner Protection.

(a) General. Each person who conducts underground mining
activities shall either adopt measures consistent with kRnown
technoclogy which prevent subsidence freom causing material damage
to the extent technologically and econcmically feasible, maximize
mine stability, and maintain the wvalue and reascnably foressgeable
use of surface lands; or adept mining techneology which provides
for planned subsidence in a predictable and controlled manner.
Nocthing in this part shall be construed tc prohivit the standard
method of room-and-pillar mining.

(b) Plan Requirements. The operator shall comply with all
provisions of the approved subsidence control plan prepared
pursuant to Subsection 3-363.12 of these regulaticns.

(¢) Performanee-SkandardsMaterial Damage. The operator
shall:

(1) Cerrect any material damage resulting from
subsidence caused to surface lands, to the extent technologically
and economically feasible, by restoring the land to a conditicn
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capable ¢f maintaining the wvalue and reasonably foreseeable uses
which it was capable of suppeorting before subsidencs; and

(2) To the extent reguired under applicable provisions
of State law, either correct material damage resulting from
subsidence caused to any structures or facilities by repairing
the damage or compensate the cwner of such structures or
facilities in the full amcunt of the diminution in value

resulting from the subsidence. Repair of damage includes
rehabilitaticon, restoraticn, or replacement of damaged structures
or facilities. Compensation may be accomplished by the purchase

prior to mining of a non-cancelable premium-prepaid insurance
policy.

(d) Protection of Public Buildings and Dams. Underground
mining activities shall not be conducted beneath or adjacent to
public buildings and facilities, churches, schools, hospitals, or
impoundments with a storage capacity of, or bodies of water
containing, twenty (20) acre-feet or more, unless the
Commissioner finds that mining will not cause materizl damage or
reduce the foreseeable use. The Commissicner may, i1f necessary to
minimize the potential for damage, limit the percent of ccal
extraction underneath or adjacent to such features or facilities.
If subsidence causes material damage to such features or
facilities, the Commissioner may suspend mining under or adjacent
+o such features or facilities until the subsidence control plan
is mecdified.

{(e) Progress Maps. Updated maps of undergrcund workings as
required in Secticon 1, Article 2, Chapter 22A of the Act shall be
made available to the Commissicner for determining compliance
with the subsidence contrel plans regquired in Subsection 3.182 of
these regulations, and projected locaticn of pctential
subsidence. The maps and accompanving descriptions, as
appropriate, shall identifyv significant features of the
underground mine, including the size, cenfiguration, and
approximate location of pillars and entries, extraction ratics,
measures taken tc prevent or minimize subsidence and related
damage, areas of full extracticn, and cther information reguired
by the Commissicner. Upon regquest of the operator, informaticn
submitted with the detailed plan may be held as confidential.
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38-2-17. S8mall Operator Assistance Program.

17.1 General. This section comprises the 3Small Operator
Assistance Program and governs the procedures for providing
assistance to gqualified small cperators for the determination of
the probable hydrclogilc consequences of mining and reclamation
and the statement of physical and chemical analyses of test
borings or core samples.

Data cocllected under this program shall be made available to
all interested persons, except information related to the
chemical and physical properties of ccal; provided, that
information which pertzins only fto the analysis cf the chemical
and physical properties of cecal, except infeormaticon regarding
such mineral or elemental ccntent which is pctentislly toxic to
the environment, shall be kept confidential.

17.2. Program Services. Where a gualified small operator
requasts assistance, the Department of Energy shall selsct and
pay a qualifisd laboratory to determine the probable hyvdrolcogic
conseguences of mining and reclamation c¢perations in the permit
and_adjacent areas and potentially impacted cffsite areas. The
probable hydrologic conseqguences shall be in accordance with
Section G¢ass-¢F3+=€837-¢2037~£2x 37 -¢223r-€E33--and-t353-€hreugh
€399 paragraphs (7), (8), (103, (11), (i2), (13) and (16) through
(19) subsection (a) cf the Act, paragraph (a) of subsection 3.22
of these regulations, and subection 3.23 of these resgulations.

17.2 Eligibility for Assistance. Applicants are eligible
for assistance if tThey:

{a) Intend to apply for a permit pursuant to the Act; and

{b) Establish that their probable total actual and
attributed coal production from all locations during any
consecutive twelve (12) month period either during the term of
the permit or during the first five (5) years after issuance of
the permit, whichever pericd is sherter, will not exceed one
hundred thousand (10C,000) tons. Preoduction from the following
operations shall be attributed tc the applicant:

(1) The pro rata share, based upcn percentage of
ownership of applicant, of coal produced by operations in which
the applicant owns more than a five percent (53%) interest;

(2) The pro rata shars, based upcn percentage of
ownership of applicant, of coal produced in cther operations by
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persons whe own more than five percent (3%) of the applicant's
operation;

(3) The-pre-rata-sharer-based-upen-percentage-of
owrership-by-the-appiieantr-efAll coal produced by operaticons
which are owned by members of the applicant's family and
relatives unless there is nec direct or indirect business
relationship between or among them; and

(4) All coal produced by operations owned or
controlled by persenrs-whe-direetiy-er-indirecstiv-eortrai-the
applicant-bpy-reasen-kby-direetion-ef-fhe-managament,

{¢) Perscns whe are prohibited from receiving a permit for
any reascn, and persons whc organize or reorganize a company for
the sole purpose of obtaining assistance from SOAP, shall be
deemed ineligible.

17.4 Request for Assistance. Each applicant regquesting
assistance shall complete an application on forms prescribed by
the Commissioner. The application shall include the following
items:

(2) A statement of intent to file a permit application;

(b} The names, addresses, and phone numbers of the
applicant and the operator, if different from this applicant:;

(c) Location of the operation (County, Magisterial District
and Nearest Post Cffice);

(&) Name of Tract:;
(e) The method of surface coal mining coperations proposed;

(£) The geolcgical title, depth, and thickness of coal seam
to be mined and a general statement as to the calculated coal
reserves in the propcsed permit area, and the methed for
calculating such reserves;

(g) An indication of whether or not the operator or any
person, parinership, or corporaticn associated with the operator
has ever been denied assistance. If yes, attach a full
explanaticn of the circumstances and reasons for denial:

(h) 2 schedule of the estimated total preduction of coal
from the proposed permit area and all other locations from which
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producticon is attributed to the applicant under subsection 17.3
of this section. The schedule shall include the following:

(1) Name of company;

(2) What state this permit was issued in and the
prermit number;

(3) Mining Enfereement-ard-Safety and Health
Administration Identification Number:;

(4) Actual production of coal from the preceding vear
and production which may be attributable to the applicant
pursuant t¢ subsection 17.3 of this section; and

(3) Estimated future yearly production %o include any
preduction which may be attributable to the applicant for each
vear of the permit.

{1} The names and addresses of owners of record of the
property, surface and mineral, to be mined, and owners of record
cf the property contiguous to the proposed permit area;

(i) Copies of documents showing that the applicant has a
legal right to enter and conduct operaticns on lands to be
covered by this permit;

(k) The number of acres of land to be affected;

(1} The anticipated starting and termination dates of
mining operations;

(m) The name, title and address of every officer, partner,
resident agent, director or person performing a functicn similar
tCc a director, together with the names and azddresses of any
persons owning of record ten percent (10%) cr more of any class
of voting stock of the applicant;

(n) A U.S. Geological Survey topographic map prepared in
accordance with Subsection 3.4 of these regulaticns and Seexier
paragraphs 97-¢a3(12), 13(E), (13)(F), (13)(G), and (13)(J)
subsecticon (a), Section 7 of the Act including the location of

any existing or proposed test borings: and

(o) A notarized signature of a principal officer of the
applicant indicating that the information contained in the
application is true and correct to the best of his knowledge.
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17.5 Application Approval and Notice,

(a) The applicant shall be notified if the application
requesiting assistance has been approved or denied, and if denied,
the reasons shall be attached.

(b) If application reguesting assistance has been approved,
then one or mecre gualified laboratory will be selected to perform
this work. A copy of the ceontract or other apprcpriate work
order and the final repcrt shall be preovided to the applicant.

{c) The applicant shall arrange for any necessary right-of-
entry for state personnel and the selected laboratory's personnel
to gain access to data collection and monitoring sites on the
proposed permit area and adjacent areas and shall provide written
agreements of such upern-reguegt-by-the-Cemmigsienerto the
Commissicner prior to entry.

17.6 Qualified Laboratories.

(a) General. A gualified laboratory means a designated
public agency, private consulting firm or analytical laboratory
approved by the Department of Energy.

(B} Basic Qualifications. To gualify for designaticn, the
laboratory must demonstrate that it:

{1) Is staffed with experienced, professicnal
personnel in the field of hydrology, mining engineering, aguatic
biology, geoclogy, or chemistry applicable to the work to be
performed;

{(2) Is capable of collecting necessary field data and
samples;

(3} Has adequate space for material preparation,
cleaning and sterilizing necessary equipment, stationary
eguipment, storage, and space to accommodate pericds of peak work
loads; -

{4) Meets the reguirements of the Occupaticnal Safety
and Health Act or the equivalent state safety and healith proegram;

(5) Has the financial capability and business
organization necessary to perform the weork required;

(6) Has analytical, monitoring and measuring equipment
capable of meeting the applicable standards and methods contained
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in the most current edition of the Standard Methods for the
Examination of Water and Waste Water; Methods for Chemical
Analysis of Water and Wastes; and EPA Manual 600/2-78-054 Field
and Laboratory Methods Applicable to Overburden Minescils; and

(7) EHas the capability of making hydrclogic field
measurements and analytical labeoratory determinaticns by
acceptable hydrologic engineering or analytical metheds.

{c) The gualified laboratory shall be capable of performing
the determination and statement. Subcontractors may be used to
provide the services required provided their use is defined in
the application for designation and approval is granted by the
Department of Energy. .

17.7 Liability of COperators.

{a) The applicant shall reimburse the Department of Energy
for the cost of the program services performed if the applicant:

{1) Submits false information on the application:

{(2) Fails to submit a surface mining permit
application within one (1) year from the date of receipt of the
approved probabkle hyvdrologic conseguences report;

{(3) Fails to mine after obtaining a surface mining
permit;

(4) Has an actual and attributed annual producticon of
coal for all locations exceeding one hundred thousand (10Q,000)
tons during any c¢onsecutive twelve (12) month period either
during the term of the permit for which assistance is provided cox
during the first five (5) years after issuance of the permit
whichever is shorter; or

{(5) Sells, transfers, or assigns the permit to another
perscon and the transferee's total actual and attributed
production .exceeds the 100,000 ton annual production limit during
any consecutive twelve (12) month pericd of the remaining term of
the permit. Under this paragraph, the applicant and its
successor are jointly and severally obligated to reimburse the
Commissiconer.

{b) The Department can waive the reimbursement obligation
if it finds that the applicant at all times acted in good faith.
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38-2-18. Citizen's Actions.

18.1 Notice of Citizen's Suilts. A person who intends to
initiate a civil action on his own behalf under section 25 of the
Act shall give notice of intent in accordance with the following:

{a) Notice shall, in all cases, be given by certified mail
to the Commissiconer. A copy of the nctice shall zlso be sent by
first class mail to the Office ©f Surface Mining Field Office
Director:

() In legal acticns brought against any perscon, the State
of West Virginia or any other governmental instrumentality,
agency or agent thereof, notice shall be given by certified mail
to the alleged wviclator, if the complaint alleges a viclation of
the Act or any rsagulation, order or permit issued under the Act;

(c) Service of notice under this section is complete upon
mailing to the last known address of the person being notified;

(d) A person giving notice regarding an alleged vicolation
shall state tc the extent known:

(1) Sufficient infermation te identify the provision
c¢f the Act, regulaticon or permit allegedly wviolated:

(2) The act or omission alleged t¢c constitute a
violation:

{3) The name, address and telephone numbers of the
Ferscn or persons responsible for the alleged violation;

(4) The date, time and locaticon of the alleged
violation(s):;

(3) The name, address and telephone number <of the
persen giving notice; and

{86) The name, address and telephone number of legal
counsel, if any.

(e) A person giving notice of an alleged failure by the
Commissicner, reclamation board of review, or appreopriate
department emplovyee, to perform a mandatory act or duty under the
Act, shall state to the extent known:

(1) The provision of the Act containing the mandatory
act or duty allegedly not performed;
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(2) Sufficient information to identify the omissicn
alleged to cconstitute the failure to perform a mandatory act or
duty under the act:

(3) The name, address and telephone number ¢f the
person giving notice; and

{(4) The name, address and telephocne number of legal
counsel, if any, of the person giving nctice.

18.2 Citizen's Reguest for State Inspecticons.

(a) Any person may reguest a State inspection by furnishing
to the Commissioner a signed, written statement (or an cral
report follcowed by a signed, written statement) giving the
Commissioner reason to believe that a viclation exists or that a
condition or practice which creates an imminent danger to the
health or safetvy of the public ¢or is causing or can reasonavly be
expected to cause a2 significant, immminent environmental harm to
land, air, or water rescurces exists. ard-ea-The statement shall
contain a phone number and address where the person can be
contacted.

(b) The identity of any person supplying information to the
Commissicner relating to a possible vicleticen or imminent danger
¢r harm shall remain confidential, 1f reguested by that person,
unless that person elects to accompany the inspector on the
inspecticn.

{c) If an inspection is ccnducted as a result of
informaticon provided to the Commissioner by a person as described
in paragraph (a) of this Subsecticn-i8:Zr--ef-kthizs-aecsxzon, the
person shall be notified as far in advance as practicable when
the inspection is to occur and shall be allowed to accompany the
State inspector during the inspection. Such perscn has a right
of entry to, upon and thrcugh the ¢oal exploration or surface
coal mining and reclamaticn c¢operation about which he or she
supplied information, but cnly if he cr she is in the presence cf
and is under the contreol, direction and supervisicen of a State
inspector while on the mine property. Such right of entry does
not include a right to enter buildings without censent of the
person in control of the buildings or without a search warrant.

(@) wWithin ten (10) days of the inspection c¢or, if there is
no inspection within fifteen (135) days of receipt of the persen’'s
written statement, the Commissioner shall respond in writing as
follows:
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(1) If an inspection was made, a descripticn of the
enforcement action taken, which may consist of copies of the
State inspection report and all notices of wviolation and
cessation orders;

{(2) If no State inspection was conducted or
enforcement action taken, an explanation ¢f the resascn why?

{3) An explanaticon of the perscon's right te informal
review of the action or inaction of the Commissioner:; and

{4) Copies of all materials in subparts (1) and (2} of
this paragraph within the time limits specified to the person
alleged to be in wviclation, except that the name of the person
shall be removed unless disclesure of the person's identity is
permitted under paragrarh (b) of this subsection-:8:Z-ef-this
seckion.

(e) Any person who is or may ke adversgely affected by a
prospecting or surface coal mining operation may notify the
Commissioner in writing of any alleged failure to make adeguate
and complete inspections as reguired by law and regulation. The
notification shall include sufficient information to create a
reasonable belief that the law and regulations regarding
inspections are not being complied with and to demonstrate how
the person is or may be adversely affected. The Commissioner
shall, within fifteen (1353} days cof receipt of the notice,
determine whether or not the statutes or regulations concerning
inspections are being complied with and if not, shall corder an
inspection. The Commissioner shall furnish the complainant with
a written decision of the reasons for his determination and
actions, if any, he has taken.

13.3 Review of Decision Not to Inspect or Enforce.

{a) Any perscon who is or may be adversely affected by a
surface cocal mining or prospecting operationeperater may ask the
Commissicner to informally review an authorized representative's
decision not to inspect or take appropriate enforcement action
with respect to any viclation alleged by that person in a request
for inspection under section 15 of the Act. The reguest for
review shall be in writing and shzll inc¢lude a statement of how
the person is or may be adversely affected and why the decision
merits review. The Commissicner shall conduct the review within
thirty (30) days of his receipt of the request and inform the
person of the results. The person alleged to be in wiolaticon
shall be given a copy of the results of the review, except that
the name of the person who is or may be adversely affected by a
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prospecting or surface mining operaticn shall nct be disclesed
unless confidentiality has been wzived or disclogure is reguired
under the Freedom of Information Act or other State or Federal
laws. :

(b) Any perscn may appeal a decision pursuant to this
subsection to the Reclamaticn Board c¢f Review.

€e3(c) Informal review under this section shall not
affect any right to formal review or to a citizen's suit.

18.4 Public Record:

{a) Availability of publi¢ reccrds shall be in accordance
with 29B-1-1 et. seg. of the Code o0f West Virginia. Copies of
all records, reports, inspection materials or information
obtained under the Act, except informaticn in paragraph (b),
Subsection 18.2 of this section, and paragraph (c¢) of this
subsecticn, shall be made immediately available to the public at
ragional-fieid offices in the area of mining so that they are
conveniently available. Such information shall include copies of
all deocuments relating to applications for and approvals of
existing, new or revised prospecting apprevals or surface coal
mining and reclamation permits, including the revision, renewal,
transfer, assignment or sale therzof, and all documents relating
to inspection and enforcement acticons.

(b) All records will bhe maintained and preserved for a
period of nct less than five (5) years. Relative to prospecting
apprevals and surface mining permits, the five year pericd
applies after final bond release.

(e} Information as to coal seams, test borings, core
samplings or soil samples pertaining to the analysis of the
chemical and physical properties of tThe coal, except information
regarding mineral or element content which is potentially toxic
to the environment, shall be kept confidential and shall not be
made a matter of public record.

(d) Information on the nature and lccation of
archaeclogical rescurces shall be kept confidential to the extent
regquired by the Archaeological Resources Protection Act of 1879.

(2) Permit applications and other related materials
requiring public nctices shall be made immediately available in
the county courthouse or other available public coffice approved
by the Commissioner, in the county in which the proposed mining
operation is located.
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{(£) The Cocmmissioner shall provide procedures, including
nctice and cpportunity to be heard for persons both seeking and
opposing disclosure, to ensure confidentiality of qualified
confidential infcrmaticon, which shall be clearly identified by
the applicant and submitted separately from the remainder of the
application. Confidential informztion is limited to that
information identified in subparagraph (1), paragraph (£f),
subsection 3.23 of these regulations, paragraph (b) of subsection
18.2 of this Section, paragraph (¢) cf this subsection, and
informaticn relating to the nature and location ©of archeociogical
resources c¢n public land as required under the Archeological
Resources Protecticn Act of 1979.
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38-2-19 Designation of Areas Unsuitable for Mining.

19.1 Right to Fetition.

(a) Any perscon having an interest which is or may be
adversely affected, or the Commissioner, has the right to
petition ¥he-to have an area designated as unsuitable for surface
coal mining operaticns, or to have an existing designation
terminated. Such petiticn shall be filed in the Office of the
Commissicner, .

{b) Designation. The petiticner shall provide the
following informaticn:

(1) A U.S.G.S. topegraphic map on which is noted the
lccation and size of the area covered by the petition:

(2) Allegaticns of facts and supporting evidence which
would tend to estabklish that the area is unsuitable for all or
certain types of surface coal mining operations;

(3) A description of hew mining ¢f the area has
affected or may adversely affect people, land, air, water cor
other rescources;

(4) The petiticner's name, notarized signature,
address and telephone numter; and

(5) A statement which identifiesfdentificatien-o£f the
petitioner's interest which is or may be adversely affected,
including how the petitioner meets an "injury in fact” test by
describing the injuryv to his or her specific affected interests
and demonstrates how he or she is among the injured.

(¢) Termination of the Designation. A petiticoner
requesting to terminate a designatien shall provide the following
information:

‘ ) (1Y, A U.S.G.S. topogrephic map on which is noted the
location and size of the area covered by the petition;

(2) Allegations of facts with suppeorting evidence not
centained in the record of the proceeding in which the area was
designated unsuitable, which would tend tc establish the
statements or. allegations, and which statements or allegations
indicate that the designation should be terminated based oni
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(A) The nature cor abundance of the protected
regource or condition or other basis cf the designation if the
designation was based on criteria found in paragraph (b)),
Subsection 19.7 of this section;

(B) Reclamation new being technologically and
economically feasible, if the designation was based con the
criteria found in paragraph (a), Subsection 19.7 of this section;
cr o -

(C} The resources or conditicn not being affected
by surface ccal mining cperations, or in the case of land use
plans, not being incompatible with surface cosl mining operations
during and after mining, if the designation was based on the
criteria found in paragraph (b), Subsection 1%.7 of this section.

(3) The petiticner's name, notarized signature,
address and telephone number;-and

{(4) ZFdertzifieartion-of-2A statement which identifies <the
petitioner's interest which is or may be adversely affected by
the continuation ©f the designation including how the petitioner
meets an "injury in fact" test bv describing the injuryvy to his or .
her specific affected interests and demconstrating how he or she
is azmong the injureds

(5) For areas previously and unsuccessfully proposed
for terminaticn, significantly new allegations of facts and
supporting evidence must be presented in the petition.

19.2 Initial Processing, Reéord-keeping, and Notificaticn
Reguirements.

(a) Within thirty (30) days of receipt of a petition, the
Commissioner shall notify the petiticner by caertified mail
whether or not the petition is ccmplete in accordance with
paragraph (b)) or (¢, Subsection 128.1 of this section.

(B) The Commissioner shall determine whether any identified
coal resources 2xist in the area covered by the petition, without
requiring any showing from the petitioner. If the Commissioner
finds there are not any identified cocal resources in that area,
he shall return the petition to the petiticner with a statement
of the findings.

{c) The Commissioner may reject petiticns for designations

cr terminations of designaticns which are frivolous. Each
petitioner must, at a minimum, satisfy the reguirements of
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paragraph (b) or (c¢), Subsection 18.1, of this section. No party
shall bear any burden of prccf, and each accepted petition shall
be considered and acted upen by the Commissioner pursuant toc the
procedures of this Section.

(d) When considering a petition for an area which was
previcusly and unsuccessfully proposed for designation, the
Commissioner shall determine if the new petition presents new
allegations of facts. If the petition does not contain new
allegations of facts, the Commissioner shall not consider the
petiticon and shall return the petition to the petiticner, with a
statement of its findings and a reference to the reccrd of the
previous designation preceedings where the facts were considered.

(e) If the Commissioner determines that the petition is
incomplete or frivolous, he shall return the petition to the
petiticner, with a written statement of the reasons for the
determination and the categories of infermaticon needed to make
the petition complete.

(f) The Commissioner shall notify the person who submits a
petition of any application for a permit received which proposes
te include any area covered by the petition.

(g) &Any petitions received after the first advertisement
has been published on a permit application relating to the same
mine plan area shall not prevent the Commissioner from issuing a
decision on that permit applicaticn. The Cocmmissicner may return
any petition received thereafter tc the petitioner with a
statement why the petition cannot be considered. Fcr the
purposes of this section, close of the public comment pericd
shall mean at the close of any informal conference or if no
conference is requested, at the close of the pericd for filing
written comments and objections.

(h) Within-#hree-+3)-weeks-aftar-the-determinatien-that-a
petitien-is—eempiete:-the-eemmissienef-shaé&-eifeuiate-eepies-ef,
the-peti%ien-te:-and-request-submissieﬁs-ef-feievant-infermatien
from--other-intareated-governmenktai-agenetesy-the-petizionersy
inkeryeners--persens-with-an-ownership-interest-cf-record-in-the
propexty-and-ether-persens-kKnewn-to-the-Commissioner-te-have-an
itnteregE-in-the-preperty-Promptly after a petition is received,
the Commissioner shall notify the general public of the receipt
of the petiticn bv a conspicuous newspaper advertisement placed
in the lccale of the area covered by the petition, in the
newspaper providing broadest circulation in the region of the
petitioned area, and in the State Register. The Commissioner
shall also make copies of the petiticn available to the public
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and provide copies of the petition to other interested
governmental agencies, interveners, persons with an ownership
interest of record in the property, and other perscns known to
the Commissioner to have an interest in the property. Notice to
those persons with ownership interests in the property of record
shall be in accordance with applicable state law.

(i) Within three {3) weeks after the determination that a
petition is ccmplete, the Commissicner shall make copies of the
petition available t¢ the public and cther agencies and shall
notify the general public of the receipt of the petition and
regquest submissions of relevant information by a newspaper
advertisement placed once a week for two (2) consecutive weeks in
the locale of the area covered by the petition in the newspaper
of largest circulation in the state and in any Official State
register of public notices.

(j) Until three (3) days before the Commissicner helds a.
hearing under Subsection 19.3 of this section, any person may
intervene in the proceeding by filing allegations of facts,
supporting evidence, a short statement identifying the petition
to which the allegations pertain and the intervener's name,
address, and telephone number.

(k) Beginning immediately after a petiticn is filed, the
Commissioner shall compile and maintain a reccrd consisting of
the petition and all documents relating to the petiticn filed
with or prepared by the Department of Energy. The Commissioner .
shall make the record available for public inspection, free of
charge, and copying, at reasconabtle cost, during all normal
business hecurs at a central location of the ccunty or multi-
county area in which the land petiticned is located, and at the
main coffice of the Department of Energy.

19.3 Hearing Requirements.

(a) Within ten (10) months after receipt of a complete
petition, the Commissioner shall hold a public hearing in the
locality of. the area covered by the petition. If all petiticners
and interveners agrse, the hearing need not be held. The
Commissioner shall make a verbatim transcript of the hearing.

(b) Not less than thirty (20) days prior to a hearing, the
Commissicner shall give notice by certified mail c¢f the date,
time, and location of the hearing to:

(1)} Local, State, and Federal agencies which may have
an interest in the decisicn on the petition:
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(2) The petitioner and the interveners; and

(37 Any person with an ownership or other interest
kncwn to the Commissioner in the area covered by the petition.

(c¢) The Commissicner shazll neotify the general public of the
date, time and locaticon of the hearing by placing a conspicuous
newspaper advertisement once a week for two (2) consecutive weeks
in the locale of the area covered by the petition and once during
the week prior tc the scheduled date cof the public hearing. The
consecutive weekly advertisement must begin between fcur (4) and
five (5) weeks before the scheduled date of the public hearing.

(d) The Commissioner may consolidate in a single hearing
the hearings requirasd for each of several petitions which relate
to areas in the same locale.

(e) Prior to designating any land areas as unsuitable for
surface coal mining operaticns, the Commissioner shall prepare a
detailed statement, using existing and available information, on
the potential ccal resources of the area, the demand for coal
resources and the impact of such designaticn on the environment,
the economy and the supply of coal.

(f) In the event that all petiticners and Interveners
stipulate agreement prior to the hearing, the petiticn may be
withdrawn from consideration.

16.4 Decision.

(a) 1In reaching ##3a decision, the Commissioner shall use:

(1) The relevant information contazined in the data
base and inventeory system;

(2) Information provided through public comment or by
cther governmental agencies;

jfgg The detailed statement prepared under paragraph
(e), Subsection 19.32, of this secticn; and

{4) Any other relevant information submitted during
the comment period.

{b) A final written decision shall be issued by the
Commissicner including a statement of reascns, within sixty (€0}
davs of completion of the public hearing, or if no public hearing
is held, then within twelve {(12) months after receipt of the
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complete petition. The Commissioner shall simultanecusly send
the decisicn by certified mail to the petitioner, every other
party to the proceeding, and to the Field Office Director of the
Qffice of Surface Mining. '

{(¢) The decision of the Commissicner with respect to a
petition, or the Commissioner’'s failure to act within the time
limits set forth hersin shall be subject to Jjudicial review by a
court cof competent jurisdicticn in accordance with State law.

19.5 Data Base and Inventcry System Requirements.

{(a) The Commissioner shall develeop a data base and
inventory system which will permit evaluaticn of whether
reclamation is feasible in areas covered by petitions.

{(b) The Commissioner shall include in the system
information relevant to the c¢riteria in paragraph (b)), Subsection
19.7, ©f this section, including but not limited te¢, information
received from the United States Fish and Wildlife Service, the
State Historic Preservaticn QOfficer and the Air Pollution Control
Commission.

(¢) The Commissioner shall add to the datz base and
inventeory system information:

(L) On potential coal rescurces of the state, demand
for those rescurces, the environment, the economy and the supply
0f coal, sufficient to enable the Commissicner tc prepare the
statements required by paragraph (e), Subsection 15.3, of this
section; and

{2) That which becomes available from petitions,
publications, experiments, permit applications, mining and
reclamaticn operations and other sources.

19.6 Public Information. The Commissioner shall:

(a) -Make the information and data base system developed
available -£0° the public for inspection free of charge and for
copying at a reasonable cost except that areas propecsed for or
included in the National Register of Historic FPlaces may nct be
disclosed if the Commissioner determines that such disclosure
might risk destructicon or harm to these rescources.

(o) Provide information to the pubklic cn the petition

procedures necessary to have an area designated as unsuitable for
all or certain types of surface coal mining cperaticons or to have
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designations terminated and describe how the inventery and data
base system can be used.

18.7 Criteria for Designating Lands as Unsuiltable.

(a) Upcn petition, an area shall be designated as
unsuitable fcor all or certain types of surface mining operations,
if the Commissioner determines that reclamation is not
technologically or economically feasible under the Act and these
rules and regulaticns.

{b) Upon petition, an area may be {(but is not reguired to
be) designated as unsuitable for azll or certain types of surface
mining coperations, if the cperations will:

(1) Be incompatible with existing State or local land
use plans or programs;

(2) Affect fragile or historic lands in which the
cperations could result in significant damage to important
historic, cultural, scientific or aesthetic wvalues or natural
systems;

{3) Affect renewable resource lands in which the
operations could result in a substantial loss or reduction of
long range productivity of water supply or of food or fiber
products  (For the purposes ¢f this section, the term "renewable
resource lands'" means geographical arsas which contribute
significantly to the leong rangs productivity of a water supply,
or fo00d or fiber prcducts): or

(4} Affect natural hazard lands in which the
operaticns could substantially endanger life and property. Such
lands include arsas subject to fregquent £flooding and areas of
unstable geology.

19.8 Commigsioner's Responsibility for Implementation.

(a) -The Commissioner shall not issue permits which are
inconsistent with designations made pursuant to Section 22 of the
Act.

(b) The Commissioner shall maintain a cumulative map of
areas designated as unsuitable for all or certain types cof
surface ccal mining cperations.

() The Commissioner shall make available to any person any
information within his contrel regarding designations, including
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mineral cr elemental content which is potentially toxic in the
environment but excepting proprietary information on the chemical
and physical properties of the ceal,.

19.9 Land Exempt From Designation as Unsuitable for Surface
Coal Mining Operations.

(a) The requirements of this secticon do not apply to:

(1) Lands con which surface coal mining operations were
being cconducted prior to August 3, 1977:;

(2} Lands covered by a2 permit issued after August 3,
1977; and

{3) Lands where substantial legal and financial
commitments in surface c¢cal mining operations were in existence
prior tc January 4, 1977.

R
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38-2-20 Inspection and Enforcement. In addition to the
regquirements set forth in Section 15, 16, and 17 of the Act, the
fcllowing regquirements shall te met.

20.1 Inspecticn Frequencies.

(a) Scheduling. In addition to the requirements of
subsection {(a) of Section 15 cf the Act, the Commissioner shall
have a right of entrv tc, upen, and through anv prospecting or
surface coal mining and reclamation operation without advance _
notice upon presentation cf appropriate credentials. NO search
warrant shall be reguired, except with respect to entry into a
building. Eaeh-saffaee-mine-fee&amatien-inspee%efr-éSHREQ—EQE
Commissioner shall conduct: _

(1) An average of at least one partial inspection per
month of each active surface mining cperation.

(2} One complete inspection per calendar quarter of
each active and inactive surface mining operaticn. An inactive
cperation is cne which has reguested and received approval to
temporarily cease operations, or one that has been granted Phase
I bond release, and has—an—appfeveé-finai-p&an%ing—fepertggg _
revegetation on the surface ¢oal mining and reclamation cperation
has been successfully established at the end oOf the first growing
season with a minimum ground cover of sixty (60%) percent and the
Operation is in compliance with the reguirements set =)'
subparagraph (B}, paragraph 10, subsection (b) of Section 12 of
the Act or until soil productiviiv for prime farmlands has
returned tc the eguivalent levels of vield as nonmined land of
the same soil type in the surrounding area under eguivalent
management practices as determined by the soil survev performed
pursuant to paragraph (13) subsection (a) ©of Secticn 9 Of the Act
and subsection 10.3 and Secticn 10 of these regulzations.

(3) Prospecting operations shall be inspected as
reeessary-guarterly to assure compliance with the Act and these
rules and rsgulaticns-uniess-a-mere-fregquent-intervai-is-reguired
by-the-Commi8gienex,

{(4) At least one partial inspection meonthly and one
complete inspection quarterly for each prospecting coperation for
which approval has been granted for cocal remecval in excess of 250
tons.

(5) More frequent inspections shall be made on any
prospecting, active surface mining coperaticn, or inactive surface
mining operation as necessary to assure compliance with the Act,
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these rules and regulations, and the terms and conditions of the o
permit. ) e

(b) Partial Inspection. For purposes of this section, a
partial inspection is an on-site or aerial review ©of a person's
compliance with scme ¢f the permit-eonditierngs-and-reguirements
impeged-by-thegse-regulntiong-arnd-the-Actprovisicons of the Act,
these regulations, and the terms and conditions of the permit.

{(c) Complete Inspecticon. For purpcses of this section, a
complete inspection is an on~site review of a person's compliance
wWwith-ali-terms-and-conditicong-of-tha~-germirs-and-the-regquiremants
of-rthage-regulatienz-and-tkhe-Aexrwith all the provisicons of the
Act, these regulations, and the terms and conditions cf the
permit within the entire area disturbed or affected by the
surface coal mining and reclamation operations.

(d) Aerial Inspection. Aerizl inspections shall be
conducted in a manner which reascnably insures the identification
and documentation of conditions at each surface coal mining and
reclamation site inspected.

Any potential violation cbserved during an aerial
inspecticon shall be investigated on-site within three days:
provided, that any indication o©f a condition, practice or
violation constituting cause for the issuance of a cessation
order shall be investigated on-site immediately. An on-site
investigation of a potential violaticn cbserved during an aerial
inspecticn shall not ke considered to be an additional partial cr
complete inspection for the purposes of paragraph (a) of this
subsection.

20.2 Notice of Vioclations.

{a) Seneratr--Eaeh-Surface-Mine-reecliamatien-ingpecteor-ghat:
tggue-a-natice~af-vipliaktien-which-meetg-the-requirementg-ge®
forth-tn-Seeticon-52iftai¢3r~of-the-Surfgee-MintAg-Contrez-and
Reetamakiof~Act-for-aii-vieiaktiong-he-ar-she-observest-prevideds
hewever;-kbdE-if-%the-Neotice-of-Vietatien-ia-fuity-abatad-wikthin
EweRty-~feur-{¢243-heurs-af-int*iali~iaguaneer-and-tnveives-ne-off-
siEta-impaeks-the-cCommiggioner-mavr~-in-hig-digeretionr—Rot-Sount
the-violatiea-when-considering-whether-a-pattern-gf-vietaktions
existsrWhen, on the basis of an inspection carried out pursuant
+o subsection 20.1 of this section, the Commigsioner determines
that the surface mining and reclamation operation or progpecting
operation is in violation of anv of the regquirements of the Act,
these regulations, and the terms and conditicons of the permit or
prospecting approval, the procedure for issuing a notice of
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violation as described in subsection {(a), Secticn 17 of the Act,
shall be initiated immediately.

(b) Notice Procedures. A notice of violaticon shall be in
writing signed by the surfaece-mine-reciamakion-inspector-ar-gther
agtherized~repregentative-of-the-Commissioner whe-iggueg-zt--and
shall sa&t forth with reasonaile specificity:

(1) The nature of the violation;

(2) The remedial action regquired, which may include
interim steps:

(3) A reasonable time for abatement, which may include
time for accomplishment of interim steps, but in no case shall
the initial abatement period be in excess of fifteen (13) days:
and

(4} A reasonable description of the portion of the
esati-expieratienprospecting or surface ceoal mining and
reclamaticon operation tc which it applies.

(c) Abatement. An-autherized-repregentative-of-tThe
Commissicner sha:imay extend the time set for abatement or for
accomplishment of an interim step, if the failure *to meet the
time previcusly set was not caused by lack of diligence on the
part of the permitxeecperator. The total time for abatement
under a notice of violation, including zall extensions, shall not
exceed 90 days from the date of issuance, except upon a showing
by the permi**escperator that it is not feasible to abate the
violation within S0 calendar davs due tc one or more of the
circumstances in paragraph (f£e) of this subsection. An extended
abatement date pursuant to this subsection shall not be granted
when the permitteelzcoperator's failure to abate within 90 days
has been caused by a lack of diligence or intenticnal delay by
the permisfeeoperator in completing the reguired remedial actiocon
reguired, -

—

(d) Termination. The Commissioner shall terminate a nctice
of violation by written notice fto the permitiee when he
determines that all violations listed in the notice of violation
mave been abated. Notices of viclations shall not be terminated
or vacated because of the operator s inakility to ceomply with the
terms of abatement.
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Cessatian-Orders

---------- tE3--Zf-the-permiztce~fazlig-kto-neet-tha-time-zek-<far
ebatementr-thae-Coemmisgicner-ghati-iague-~a~gaeggaticn-ardersr-or

---------- £Z23--Zf-the-permittee-faiig-*to-meekt-the-Eime-get-for
acceompiighmen¥-af-aAy-iRnTerim-gtepr-the-Commiggioner-Aay-isgue-a
ecggation-ordexs

€f£3(2) Criteria for Extensions of Abatement Period--
exrtkerta. Circumstances which may gqualify an operator surfaee
eoai-miRiag- epefatzen for an abatement perlod ©f more than %0
days are:

(1) Where the cperator of an-engeinga permitted
cperation has made timely application for and diligently pursued
a permif renewal or other necessary approval of designs or plans
but such permit renewal or other approcval has not been or will.
net be issued within 90 days after a-valid-permi®-expireg-er-is
the time requiredsy for reascons not within the control of the

permitteecperator; - _

(2) Where there is a valid judicial order precluding
abatement within 90 days as to which the permiksecoperator has
diligently pursued all rights of appeal and as to which he
masthere is no cther effective legal remedy:

(3) Where the permitteepperator cannot akbate within 90C
days cdue tc a labor strike;

(4) Where climatic ceonditions preclude abatement
within S0 days, or where, due to climatic conditions, abatement
within 80 days clearly wculd cause more environmental harm than
it would prevent:; cr

{5) Where abatement within 90 days requires action
that would . viclate safety standards established by statute or
regulaticn under the Mine Health and Safety Act of 1977.

tgy3(£) Interim Procedures. Whenever an abatement time in
excess of S0 days is permitted, interim abatement measures shall
be impocsed to the extent necessary to minimize harm to the public
or the environment.

thy(g) Grant of Extensicon. If any of the conditions in
paragrapvh (fe) of this subsecticn exist, the permi®zeecperator
may reguest that the aukkherized- fepresentattve ~af-thae
Commissioner whe-issued-the-netice-of-vistatieon,s grant an
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abatement pericd exceeding 90 days. FheAn authorized
representative of the Commissioner shall grant the extensions
cnly with the concurrence of his immediate supervisor. The
abatement pericd granted shall not exceed the shortest possible
time necessary to abate the viclation. The permititeecoperator
shall have the burden of establishing by clear and convincing
proof that he is entitled to an extension. The authorized
representative of the Commissioner who grants or denies the
extension shall promptly and fully decument in the file histhe
reasons for granting or denying the reguest. The immediate
supervisor shall review this document before concurring in or
disapproving the extended abatement date and shall promptly and
fully document the reasons for his-concurrence or disapproval in
the file,

£x3(h) Appeals. Any determinaticn made under paragrarph
(Rg) of this subsection shall eemtain-carry with it a right of
appesal. <

£33(41) Extension Period. No extension granted under
paragraph (Rg) of this subsection may exceed 90 days in length.
Where the condition or circumstance which prevented abatement
within 9C days exists at the expiration date of any such
extension, the permzt+eecperatcr may reguest and the Commisgssicner
may grant a further extension pursuant to the procedurss of
paragraph (g: of this subsection.

20.3 Cessation Crders.

(a) Erzkarzas-fer-Izguanes, Imminent Harm.

(1) When amy-autherized-represenkazive-of-the
Commissiconer finds that a prospecting or surface mine operation
creates an imminent danger to the health or safety of the public
or is causing cor can reasonably be expected to cause significant,
imminent environmental harm to land, air, or water resources, he
shati-forthwith-tague-a cessation order shall be issued

forthwith%;;

———

te3  (2) Vaecatien-ard-Termina¥isnr--Any cessation order
issued under the provisions of paragraph-subsecticn {(a) of
Section 16 of the Act, shall remain in effect until the violation
has been abated or until modified, wvacated, or terminated by the
Commissicner or the Reclamation Board of Review or by a court.

fe3  (3) Remedzai-Measures. In any cessation crder-issued,
the-antherized-representakive-of~-the Commissicner shall determine
the apprcopriate remedial measures to be taken to abate the
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viclation in the most expediticus manner possible and shall set
forth these measures and the time by which abztement shall be
accemplished in the order. -

tdy_ {(4) UYnpermitted-Sperakicnsr--Suxface- -mMining
cperations conducted by any person without a valid surface mining
permit, or approval for prospecting, constitute a condition or
practice which causes or can reasonably be expected to cause
significant, imminent environmental harm to land, air, or water
-resources, unless such cperatlons are an integral, uninterrupted
extensicn of previcusly permitted coperaticons, and the person
conducting such operations has filed a timely and complete
application for a permit or approval toc conduct such operations.

(b) Failure to Abate,

(1) If the operator f£ails to meet the time set for
abatement cf a nctice of violation issued pursuant tc subsection
20.2 of this section, the Commissicner shall issue a cessation
order; or :

(29 If the operater fails to meet the time set for
accomplishment of any interim step of & notice of vioclation
issued pursuant to subsection 20.2 of this section, the
Commissioner may issue a cessation order

(c) All cessation orders shall be issued as follows:

(1) A cessation order shall set forth in writing with
reasonable specificity:

(A) The nature of the condition, practice or
viclation for which the order was issued;

(B} The remedial action or affirmative obligation
reguired by *the operater, if any, including anv interim steps:;

iz- {(C) The time established for abatement, if

e

appropriatesr and

(D) A reascnable description of the portion of
the prospecting or surfacs ccal mlnlng and reclamaticn operation
to which it applies.

(2) Reclamation operations and other activities
intended %o protect public health and safety and the environment
shall centinue during the period of anv cessation crder unless
ctherwise provided in the order.
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{3) The Commissioner may modify, terminate or vacate =a
cessation order for geod cause, and may extend the time for
abatement if the failure to abate within the time previogusly set
was not caused bv lack of diligence on the part of the operater.
A cessation order shall not be terminated or vacated because of
the operator's inability to comply with the terms of abatement.

(4) The Commissicner shall terminate a cessation order
by written nctice when it is determined that all conditions,
practices, or violations listed in the corder have been abated.
The termination notice must be in writing and shall not affect
the right of the Ccmmissicner tc assess civil penalties for the
vioclation.

(d) Notice cof Informal Conference. Notices of informal
conferences held as a result of a cesgation order issued pursuzant
tc the provigions of subksection {(a), Section 15 of the Act shall
be posted at the nearest regional office and sent bv mail or
communicated wverballv, whichever is more practicable, to any
person who filed a report which led to a cessation ¢order for
which the informal conference is to be held. The results of the
informal conference shall be provided te anv person whe filed a
report which led to the order within five (5) davs after the
close of the informal conference.

{e) Within sixty (68) days after issuing a cessation crder,
the Commissicner shall neotify in writing any person identified as
owning or controlling the permitiee, That the cessation order was
issued and that the perscn has been identified as an owner or
contreller.

20.4 Paktern-of-YietaxiengsShow Cause Orders.

{(a) General. Where the Commissioner determines that a
pattern of violations of the Act, these regulaticns or the terms
and conditions of a permit exists or has existed, and that the
violations.iwere caused willfully or through an unwarranted
failure t&Comply, the Commissionar shall issue an order
reguiring the permittee to show cause why histhe permit and the
permittee’s right to mine under the Act should not be suspended
or revoked. For purposes of this subsection a willfully caused
violation is a violation resulting from an intenticnal act or
omission, and an unwarranted failure to comply means the failure
of the permittee to prevent the occurrence of any viclation ef
the-permzt~er-any-reguirement-of-*the~-Act-or the failure to abate
anv violation of the Act, these rules and regulaticons, or the
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terms and conditions of the permit due to indifference, lack of
diligence or lack of reascnable care.

tex(b) Criteria for Establishing a Pattern of Viclaticns.
The Commissioner may determine that a pattern of violations
exists or has existed, based on two or more inspections of the
permit area within any twelve (12) month pericd. In making such
a determination, the Commissioner shall take intoe consideration
the following circumstances:

{1) The number of previous wviclations cited on more
than one cccasion ef-for the same or related reguirements of the
Act, these rules and regulations, c¢r the terms and conditions of
the permit:

(2) The number of previous violations, cited on more
than one cccasion, of different reguirements of the Act, these
regulations or the terms and cenditions of the permit; and “

(3) The extent to which the violaticns were isolatsd
departures from lawful conduct.

£é2(c) Duplicate cor Similar Viclaticons. The Commissicner
shall promptly review the history of viclations of any permittee
who has been cited for violaticns of the same or related
requirements of the Act, these regulations or the terms and
conditions ©f the permit during three (3) or more inspections of
the permit area within any twelve (12) month period. After such
review, the Commissioner shall determine whether or not a pattern
of viclations exists.

tb3(d) Permitting Responsibility. Violaticns by any
rersons conducting surface ¢oal mining operations on behalf cof
the permittee shall be attributed to the permittee, unless the
permittee establishes that they were acts of deliberate sabotage.

{e) .Hearings and Appeals. If the permittee files an answer
to the show-cause order and requests a hearing, a public hearing
shall be held. The Commissioner shall give thirty (230) days
advance written notice to the permittee and any
tntervenerinterested party who regquests intervener status of the
date, time, and place of the hearing. The Commissicner shall
pubkblish the noitice if practicable, in a newspaper of general
circulation in the area of the operations, and shall alsoc post
the notice in the regional office of the Depariment of Energy
nearest the operation.
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{£) Consent Agreement. When the permittee demonstrates
that sufficient resources are available to him to abate the
violation(s), the Commissioner may enter into a consent
agreaement,. :

(g) Hearing Record and Decisions. Within sixty (60) days
following the hearing, the Commissioner shall issue a written
determination as to whether a pattern of viclations exists, and
t3gue-an-apprepriakte-erderfurnish tec the operator and all other
parties to the hearing a written decision or consent order and
the reason therefor, concerning suspension or revocation ¢of the
permit. : ' —

~ (gh) Revocation and Suspension. If the Commissioner revokes
or suspends the permit and the permittees right o mine under the
Act, the permittee shall immediliately cease surface cozal mining
operations in #®he-area-of-the subject permit area, and initiate _
the appropriate remedizl action as follows: '

(1) If the permit and the right to mine under the Act
ars revoked, the c¢perator shall complete reclamation within the
time specified in the reveccation order; or

{2) If the permit and right to mine under the Act are
suspended, the cperator shall complete all affirmative
obligaticons to abate all conditions, practices, or violations, as
specified in the susgensicon order.

£r3(1i) Failure to Abate. Whenever a permititee fails to
abate a wviclation contained in a notice of wviolation or cessation
order within the abatement period set in the notice or order or
as subseguently extended, the Commissioner shall review the
permititee's history of viclations to determine whether a pattern
of violations exigsts and shall issue an crder to show cause where
appropriate.

(31} . LConsent Agreement. If, at any point in the enforcement
process falldbwing the issuance of a notice of violation, a
consent order or a show cause order, a ceonsent agreement is
reached between the Commissioner and a2 permittee and/or operater,
the following standards shall apply to that consent order:

{l) The Commissioner will reguire all abatement work
mandated in the consent agreement to be perfeormed in the most
expediticus manner physically possible. In no event shall the
time period in which remedial action must be completed exceed ong
(1) vear, nor can extensions tc abatement times in consent orders
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total more than one vear; provided howewver, that for sites
permitted before the effective date of these regulations, the
Commissicner may grant a future extension if he finds in writing
that exceptional circumstances exist which preclude abatement in
the twelve-month period. -

{(2) Violation of any *term in a consent agreement shall
result in immediate forfeiture of the bond for the site, unless
the Commissicner finds in writing that:

(A) The operator and/or permittee have shown good
faith in taking remedial actions regquired by the consent
agreement; and

(B)Y No environmental harm has resulted, or will
result, from the subject viclation.

(3) N¢ consent agreement shall be agreed to 1f the
permittee, and/or operator or any entity owned or contreoiled by
the permittee and/or the operator, has viclated or is in
violation of a previous consent agreement; provided however, that
the Commissioner is reguired tc make only best efforts to
determine 1f said wviolation or ownership and control ties exist.

{4) No consent agreement can be reached on a site if
the permittee and/or ¢perator have previously entered inte two
consent orders on the same site.

The standards set forth in (1) through (4) above shall apply
to any extension, modificaticn, or cother change in any existing
consaent agreement.

20.5 Civil Penaltyizes-Determinations.

fa)--Senerar--~-Fhe-Commigsioner-anati-review-each-retice-of
vielation-itn-order-to-determines

-—-~----*zﬁiﬁ—*WhetHEf-a-eivii-pena&%y-wi&&—be-assessedf

---------- 52&--?he—ameunt-ef—the-penaity%

---------- ¢33--Whethar-saech-~day-ef-g-eon*inging-viotatieon-witz-be
deemed-a-geparate-vierationsr-and

---------- t43--Fhe-tekpi-penat¥ty-asleggments
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----- ftb3--ExcmpEtienr—-Fer-Netigeg-of-Fietatieng--the~-Commiasionar
may-net-agsesg-a-eivii-penaity-if-the-ameunt-itg-teggs-than-ane
thaggand-deziarg-£5:,-06037

———mmfa@ad--Mandakory-Assesgmentr--The-Commigsicner-shait-assess-
fpr-egeh-aeagation-order--a-mandatory-agivii-penaity-in-aceoxrdance
with-paragraph-{fal} - -See¥ion-1iF--of-the-Ackt-for-cach-day-of
eepEianing-viotaktians

fa3(a) Notice of Viclation Assessments. The Commissioner
shall review each notice of viclation and determine whether cor
nct a ¢ivil penalty will be assessed and the amcunt ¢f the
penalty. The Commissioner for each notice of violation, may
assess a separate civil penalty for each day of the violation,
beginning with the date of issuance of a notice of violation to
the date of abatement of the viclaticn. In determining whether
or not to assess a separate deily civil penalty and determine the
amount of the civil penalty, the Commissiconer shall consider
those factors specified in paregraphsubsection (c¢), Section 17,
of the Act, and subsection 20.7 of %thig-geetienthese regulations,
and may consider the extent to which the c¢operator may have gained
any ecconeomic bkenefit as a result of a failure to comply. Any
notice ©f vieolation which continued unabated for two or more days
after the initial abatement period, and received a c¢ivil penalty
assessment of $3,500 or meocre, shall be assessed the penalty
amount for a minimum cf two separate days. The determinaticon as
to whether or not to assess a civil penalty if the amount is less
than one thousand dollars (S1,000) will be at the discretion of
the Commissioner. Notiges of viclations with a seriousness
rating of 4 cor grester shall be assessed regardless ¢f the
ameount. Termination ¢of a notice of wviclaticn shall not affect .
the right of the Commissioner to assess a2 civil penalty for those
viclations.

€£3(b) Cessation Order Assessments. The Commissicner
shall, for each cessation c¢rder, assess a c¢ivil penalty in
accerdance . with paragraphsubsection (a), Section 17, of the Act
for each day of continuing violation, except that such penalty
shall not-be assessed for more than thirty (3C) days. If the
cessation order has not been abated or medified within the thirty
(30) day pericd, the Ccmmissioner shall initiate action pursuant
to paragraphssubsections (B), (£f), or (h), Section 17, of the Act
as appropriate. If the crder is suspended in a temporary relief
proceeding, the periocd specified for the abatement shall not end
until the date on which the Commissicner issues a final order
with respect to the violation in guestion. If judicial review
proceedings are initiated in which the order is suspended by
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court, the daily assegsment of the civil penalty shall not he
made for any pericd before entry of a final order by the court.

20.6 Procedure for Assessing Civil Penaltieszs.

tdy(a) Assessment Cfficer - Duties. For the purposes of
this section, the assessment cfficer shall not determine the
propesed penalty assessment until such time as the Commissioner
has caused an inspection of the vioclation to be conducted. The
Commissioner must conduct the inspection of the violation within
the first fifteen (135) days after the notice or order was served.

ta3(b) SerneraiDetermination of Civil Penalty Amounts.
Civil penalty amounts for notices of wviclaticn shall be
determined in accordance with the factors specified in paragraph
(¢}, Secticn 17, of the Act and the numerical point system in
Ssubsection 20.7 of this section._ Within fifteen (15) davs of
service of a notice of viclation or cessation order, the person
to whom it was issued may submit written informaticn about <he
violation to the Commisgsioner and to the inspector who issued the
notice of violation ¢r cessaticn order.

----- te3--Inabiiity-kte-Cempiy---Shew-cause-erdergr-caggakion
ordersg;-o¥-neticesg-ef-yioltatktion-may-nek-be-vaeated-because-of
tnabirity-ef-the-operater-te-ecempiys

tdy(c) Notice of Assessment. The Commissioner shall
provide a copy of the proposed assessment and the accompanying
worksheet to the coperater by certified mail, within =he-time
rimits-egtabiighed-by-paragraph-(dy-{(1i3--Section~-17--cf-the
Aetthirty (30) days of the date of the issuance of a notice or
ordexr. The Commissicner shall also give notice including any
werksheet, in person or by certified mail, to the cperator of any
penalty adjustment as a result of an informal conference within
the-time-Iimitg-gpecified-abevethirty (30) days following the
date of the conference. The reasons for reassessment shall be
documented-.in the file by the assessment cfficer. The
Commissioner shall consider anvy information submitted pursuant to
paragraph {b) of this subsection in determining the facks
surrounding the viclation and the amount of the penalty. Unless
a _conference has been requested, the Commissicner shzall review
and if necessary reassess any penalty ceonsidering facts which
were not reascnably available on the date of issuance of the
proposed assessment because of the length of the abatement
period. The Commissicner shall serve a copv of any such
reassessment and of the wecrksheet showing the computation of the
reassessment within thirty (30) dayvs after the date the violation
iz abated. -

228




Title 38
CSR 2
Section 20

thy--Netice-eof-Informal-confaranaar--Natices~-ef-informal
eonferenceg-heid-as-a-resurt-of-kthe-proevisiens-of-Sectieon-17-of
tRe-Aect-3hail-be-pested-a®-the-neareskt-regicnal-office-and-gent
by-maizi-or-cemmunicated-verbaiiy--whichever-ig-mere-praecticabier-
fe-any-persen-whe-filed~-g-repert~-which-ted-to-a-netice~ar-arder
reguiting-tn-an-snformat-eonfereneer--(d) Notice of Informal
Assessment Conference. The time and place of an informal
assessment conference shall be pested at the regiernai-office
eiesest-tenearest Department of Energy regional office to the
operaticn, at least five days pricr to the conference date. Any
person shall have the right to attend and participate in the
conference. '

t€x(a) Infeormal Conference. An informal conference on
the assessment or reassessment must be scheduled within 60 davs
of the receipt of a request, pursuant to paragraph ¢d3¢33(1)
subsecticn (4d) ofsy Section 17, of the aAct. fel-~-Biamiggats
Failure to serve a proposed assessment notice pursuant to
paragraph (c) of this subsection or held an informal conference
in the time limits specified in-paragrspkh- this subsectioné¢dsy
¢i3r-Seetion-37r-ef-the-Acts will not be considered as grounds
for dismissal of the assessment, unless the operator proves
actual prejudice and makes timely objection to the delay. The
conference officer shall consider all relevant information cn the
vicolation including informaticon which may be provided pursuant to
paragraph (b) of this subsection. Within thirty (30) days after
the confsrence is held the conference officer shall either:

(l) Settle the issue, in which case a setfttlement
agreement shall be prepared and signed by the conference officer
on behalf of the Commissioner and bv the person assessed;

(2} Affirm, raise, lower, or vacate the penalty; or

(3) Terminate the conference when it is determined
that the issues cannct be resolved or that the perscon assessed is
not diligently working toward resoluticn of the issues.

(£) Settlement Agreement. If a settlement agreement is
entered into, the person assessed will he deemed to have waived
all rights to further review ¢f the wviclation or penalty in
guestion, except as otherwise expressly provided for in the
settlement agreement. The settlement agreement shall contain a
clause to this effect. If full pavment cf the amount specified
in the settlement agreement is not recesived by the Commissicner
within thirty (30} days after the date of signing, the
Commiggiconer may enforce the agreement or rescind it and affirm,
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raise, lower or vacate the penalty within thirty (30) davs from
the date of the rescission.

£x3(g) Rules ¢f Evidence. At formal review proceedings
pursuant to sections 2 and 17 of the Act, nco evidence as to_any
statement made or evidence produced by ¢ne party at a conferance
shall be introduced as evidence by ancther paruy, or may be used
to impeach a witness.

€33(h) Fact of Violation. The fact of vioclation may not
be contested in a civil penalty review proceeding, if it has
alrezdy been decided in a formal review proceeding under
paragraphs 66%(3) or +d3(4) subssction (d) of section 17 of the
Act.

(i) Escrow. I1f a person regquests judicial review of a
proposed assessment, the proposed penalty assessment shall
continue to be held in escrow until completion of the judicial
review. .

R () Penalty Adjustment. When an administrative cor
Jjudicial review ©f a civil penalty order results in an order
increasing the penalty, the person to whom the notice or order
was issued shall pay the amount ¢f the increase within thi=zty
£383-fifteen (15) days after the order is mailed to each person.

ter(k) Mitigation. Unless caused by lack of diligence,
inability to comply may bte considered in mitigstion of the amount
of civil penalty and in establishing a time periocd ©f the
suspension of a permit.

20.7 Assessment Rates.

(a) Historv cf Violaticons. History of previcus viclations
is an accounting ¢f all Notices of Viclation and Cessation Orders
that were written on the subject coperation in the previocus twelve
(12) months. Notices of Vieclation and Cessation Orders which
were withdrawn or vacated shall not be included in the
accounting.-: .

(1) Previcus violation , Rate Per Violation
1 -2 None
3 -5 $20.00
& - 10 $£40.00
over 10 560.00

Number of Vieclations ¥ Rate = Amount
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(p) Seriocusness of the violation.

1-2 Viclation is of an administrative nature resulting
in no harm or danger to the environment or public:
cr the standard is viclated to such a minor degree
that environmental harm or public danger will not
result.

W
]
'eY

Violation results in potential or actual harm or
danger remaining in the permit area; or in the
case where the impact extends beyond the permit
area; can be demonstrated that potential danger or
harm or will nct result. '

-6 Viclation extends beyond the permit area and
results in a minor degree of potential or actual
harm or impact on the public.

7-8 Violation extends beycond the permit area and
results in a significant degree of environmental
harm or danger to the public.

§-10 Violation is cr can be reasconably be expected o
result in significant imminent envircnmental harm
or create an imminent danger to the health or
safety of the public.

Seriousness Rating| O 1 2 3 41 5] 86 7 8 g 10

Amount | = |10C|230 356|608 87512 (16 21 270 35
06 117 20| 45: 00

(c) Cperator Negligence.

e O This violation is considered beyvond the
centrol of the cperator or his employees
an no negligence can be attributed to this
violation.

1-2 This violation was a result cf an oversight
cn the part of the operator and may have
been avoided if more conscientious effort
or reasonable care were given.
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3-4 This violaticn was obvious and neo action
was taken by the operator correct the
problem.

5«6 The operator failed to adeguately respond
to previcus enforcement action.

7-8 The operator had been officialiy nctified
cf this problem and did not make any
effort at correcting the problem.

Civil Penalty Rate Schedule - Operator Negligence

Negligence 0 1 2 3 4 5 & 7 8
Rating
Amount O |28 |62 [120(200!315|474]693{1000

{d) Operator's Good Faith

0 Cperator failed to take appropriate
action.

1-2 Operator took prompt but minimal
action to correct the vioclation.
Viclation was abated before reguired
date.

3-4 Operator started promptly on remedial
measures and worked diligently to
correct the violation.

Viclation was abated befcocre reguired
date.

g
O

1 !

Cperator started immediately and
expendad all reasonable efforts to
-z ceorrect the violation. Violation
was abated before the reguired date.

~}
I
w

Operator was already working on
remedial measures and expended
extreme effort in correcting the
viclation. Viclaticn was abatad

in less time than the reguired date.
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Good Faith 0 1 2 3 4 5 6 7 8
Rating
Amount O 88 |2061363 564 8251138 1382 2120

(e) Determinaticon of Penalty amount
No. Previous Violations
Sericusness of Violations
Cperator Negligence
Subtctal
Less Good Faith
Total

20.8 When an Indiwvidual Civil Penalty May be Assessed:

(a) Except as provided in paragraph (b) cf this subsection,
the Commissioner may assess an individual civil penalty against
any corporate director, officer or agent of a corporate permittee
who knowingly and willfully authorized, ordered, or carried out a
violation, faililure or refusal.

(b) The Commissioner shall not assess an individual civil
penalty in situations resulting from a permit violation by a
corporate permittee until a cessation order has been issued by
the Commissioner to the corporate permittee for the violation and
the cessation crder has remained unabated for thirty (30) days.

20.9 Amount of Individual Civil Penalty.

(a) In determining the amount cf an individual civil
penalty assessed under subsection 20.8_of these regulations, the
Commissioner shall ccnsider the criteria specified in subsection
{c) of Section 17 of the Act.
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(t) The penalty shall not exceed 85,000 for each wviolation.
Each day of a continuing violaticon may be deemed a separates
viclation and the Commissiconer may assess a separate individual
civil penalty for each day the vioclation, failurs or refusal
continues, from the date of service of the underlying notice of
viclation, cessation order or other order incorporated in a final
decision issued by the Commissioner until abatement or compliance
is achieved.

20.10 Procedure for Assessment for Individual Civil
FPenalty.

(a) The Commissioner shall serve on each individual to be
assessed an individual civil penalty a notice of proposed
individual civil penalty assessment, including a narrative
explanation of the reasons for the penalty, the amcunt to be
assessed, and a copy of an underlying nctice of viclation and
cessation order. :

(b) The notice of proposed individual civil penalty
assessment shall become a final order of the Commissioner thirty
(30) days after service upon the individual unless:

(1) The individual files within thirty (30) days of
service of the notice of proposed individual civil penalty
assessment a petition for review with the Reclamation Board of
Reviews; or . -

(2) The Commissioner and the individual or responsible
corpcrate permittee agree within thirty (30) days of service of
the notice of proposed individual c¢ivil penalty assessment to a
schedule or plan for the abatement or correction of the
viclation, failure, or refusal.

(¢} For purpcses of this subsection, service is sufficient
if it would satisfy Ruie-4-of-the-Federal-Ruies-eof-Sivii
Procedure-gtate regquirements for service of a summons and
complaint.: -

20.li Payment of Penalty

(a) If a notice of proposed individual civil penalty
assessment becomes a final order in the absence of a petition for
review cr abatement agreement, the penalty shall be due upon
issuance of the final order.

(b) If an individual named in a notice of proposed
individual civil penalty assessment files a petition for review
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in accordance with subparagraph (1), paragrzaprh (b), subsection
20.10 ©of this secticon, the penalty shall be due upon issuance of
a. final administrative crder affirming, increasing, or decreasing
the propeosed penalty.

{¢) Where the Commissioner and the corporate permittee or
individual have agreed in writing on a plan for the abatement of
or compliance with the unabated order, an individual namesd in a
notice of proposed individual civil penalty assessment may
postpone payment until receiving either a final order from the
Commissicner stating that the penalty is due on the date cf such
final order, or written notice that abatement or compliance is
satisfactory and the penalty has been withdrawn.

20.12 Fees and Costs of Administrative Proceedings.

(a) Reguest for Fees. Any persen may on request be awardsd
by the appropriate board or court a sum egual to costs and
expenses including attorneys’' fees and expert witness fees as
determined to have been reasonably incurred. Such request must
be filed within fortv-five (45) days of date of entry of
Jjudgment.

The request shall include an affidavit setting forth costs
and expenses and an itemized statement of attorneys' fees. The
reguest shall be served upon all parties who shall have thirty
(30) days to answer the reguest. Cost and expenses including
attorneys' fees may be awarded to:

{1) Any participating party against the viclatocr upon
a finding that there is a wviclation of the Act, the regulations
or the permit has occurred, and there is a determination that the
party made a significant contribution to the full and fair
determination of the issues;

(2) To any participating party other than the violator
or his representative from the Department of Energy upon a
determination that the party made a significant contributicn to a
full and fair determination of the issues:;

{3) To a violator from the Department of Energy when
the vioclator demonstrates that the Department of Energy issues
cesgsation order, a show cause order or notice of viclation in bad
faith ané for the purpose of harassing or embarrassing the
violator, provided that no award shall be made under this
subsection if the Department of Energy prevails upon the issue of
a violation;
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{4) To a violator from any participating party cother
than the Department of Energy where such participating parties
initiatsd or participated in the magistrate proceeding in bad
faith and for the purpose 9of harassing or embarrassing the
viclator; and

(5) Tc the Department of Energy from any participating
party where the Department of Energy demonstrates that any such
party participating in such proceeding in bad faith and for the
purpocse of harassing or embarrassing the Department cf Energy.

An award may alsc include attornevs' fees and expert witness fees
expended in obtaining an award of costs,expenses and attorneys'
fees. Decisions on such awards may be appealed as other cases
under the Act.
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38-2-21 Reclamaticon Board of Review.

21.1 Open Meetings.

(a) General. All meetings of the Reclamation Board of
Review, pursuant to the provisicns of the Act shall be open to
the public.

() Public Notice. The time, and place of zll regularly
scheduled meetings and the time, place and purpcse of all special
meetings shall be made available toc the public and the news media
by publishing a notice containing at least the above information
in a newspaper of general circulation in the county where the
site or environmental concern exists, or if the matter under
consideration is c¢f general interest to the people of the State
in a newspaper of general circulation in the State.

{c) Emergency Meetings. In the event of any emergency
requiring immediate official acticon such efforts to notify the
public shall be taken as circumstances allow.

21.2 Appeals tc the Reclamation Board of Review.

(a) Site Visits. The board may visit the site of the
activity or proposed activity which is the subject of the hearing
and take such additional evidence as 1t deems necessary provided .
that all parties and interveners be given notice of the visit and
are given an opportunity to accompany the Board.

(B) Final Crders. On all appeals to the Bcard, the Board
shall issue a final decision thirty (30) days after the hearing
or within thirty (30) days after the testimonvy presented at the
hearing has been transcriked and checked for accuracy.

(c) Burden of Procf. The burden of proof shall be on the
party seeking to reverse the decisicon of the Commissicner.

21.3 ?k parte Communicaticn.

(a) DProhibition. Ex parte contacts between representatives
of the parties appearing before the Board and members or
representatives of the Board shall be prohibited.
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38-2-22 Coal Refuse

22.1 Applicability - Any surface coal mining operation
which involves the construction, cperation, enlargement,
medification, removal and/or abandonment of a coal refuse site
shall be subject to the specizl provisions cof this section in
additicn fTo other applicable permitting regquirements, performance
standards, and enfcorcément provisions of these regulations, the
Act, and other state and federal laws and regulations.

22.2 Certification - For purposes of permitting, the
applicant shall submit a separate set ¢f maps, plans, design
datz, and specificaticns for the refuse disposal facility, in
addition to those contained in the permit applicaticn.

The disposal facility shall be designed using current,
prudent engineering practices. A qualified registered
professional engineer, experienced in the design of similar earth
and refuse structures, shall certify the design of the disposal
facility. The disposal facility shall be designed to attain a
minimum long-term static safety factor ¢f 1.5. The stability of
all foundaticris and abutments must be maintained during all
phases of ccnstruction.

22.3 Permit Reguirgments - General - In addition to the
other permitting requirements of the Act, amd-these regulations,
anéd the reguirements of 30 CFR 77.214 and 30 CFR 77.215, each
permit application which involves a c¢oal refuse site shall
centain the fellowing materials:

(a) Narrative. A general narrative and discussicn of the
project to include at a2 minimum a discussion ©f existing site
conditions, the design life of the facility, gquantity and type of
ccal refuse to be placed on the site, subsidence potential method
of operation to include clearing and grubbing, topsoil
steckpiling, construction of surface and subsurface drainage
facilities, phases of constructicn, method and location of coal
refuse placement or removal, coal refuse placement during
inclement weather, routine inspection and maintenance, procedurs
to be followed in the event the site is abandoned prior to the
planned design life, and a sequence for construction of drainage
facilities, critical constructicn phases, reclamaticon and final
abandonment procedures. In addition, include a description of
the duties, responsibilities and lines of communication of those
persons respensible for the design and construction of the cocal
refuse disposal axeasite. All data, graphs, curves, etc., which
provide the basis for hydrolegic and hydraulic design of cecal
refuse embankments and impoundments shall accompany cther design
data, plans, and specifications, submitted as part of the permit
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application.

{b) Plan View. A plan wview of the site showing detailed
contours, limits of the ceoal refuse disposal areasite, all
drainage facilities, locaticn of springs, seeps, mine drainage
and/or openings, lccaticon of the subdrain system, project
stationing, leccation of cross sections, location of borings, test
pits and instrumentation and other pertinent data requlred for
project control.

(¢) Cross Sections. Cross sections of the cocal refuse
disposal areasite transversely and longitudinally showing
original ground, finished elevaticons, final configuration of
refuse material, subdrains, diversion details, spilliways, and
other pertinent features of the site. Cross section shall be of
sufficient accuracy and detail so as tc provide a basis for
sStability computations at critical locations.

{(d) Sediment Control Plan. A sediment control plan
designed in accordance with Subsecticn 5.4 of these regulations.

(e) Diversions. UYrieag-eitherwige-gpproved-by—-the
Eemmigsionery-eEach application shall contain plans and
specifications for a diversion channel above the coal refuse
fagiitiztygite to direct exeesgss-surface water runcff from the
contributing watershed around the facility. Such diversion
channel shall be designed in accordance with subsaction 5.3 of
these regulations except as follows:

{1) Design storm. All diversicn ditches and stream
channel diversicns shall be designed to carry the peak runoff
from a one-hundred (100) vyear frequeqcy, twentv-four (24) hour
duration rainfall.

l/éz Freemoard---A freeboard egqual to or greater than
1+.025vd shall be added *to the design flow depth tc cobtain the
total depth of the diversion ditch.

---------- éai;iAdditiena&-Requiremen%s:--A&E—éivefsien-ehanneis
must-epmpliy-with-the-Handbeck-and-tha-foiiowing-additionat
reguirementst

————— €A3(3) Each diversion ditch must be designed to
carry the peak flow with freeboard from the contributing
watershed area.

----- ¢B3(4) Diversions shall be designed,

constructed, and maintained in a manner which prevents additiconal
contributions of suspended scolids to streamflow and to runcff
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cutside the permit area to the fullest extent possible.

----- £€3(35) Excess excavated material not reguired
for construction or maintenance of the diversion ditch must be
properly disposed ¢of in the permit areca-unltess-otherwise-appreved
By-the-Commisstoner.,

-———a{tBa3(6) Topsecil remcved £rom the channel
excavation shall either be redistributed on another part of the
permit area or steockpiled for a later use.

£E23(7 All diversion systems shall exit safely
bevond the toe of the embankment in a natural drainway capable of
carrying the design flow without exzcessive ercosion.

£F3(8) All stream channel diversions must be
designed to carry the design flow around the disturbed area. The
diversions must outlet inte the original channel or a natural
channel ¢f egual cress section.

£e3(9) Diversions in refuse must be lined with
s0il or a suitable substitute uniess cther erosion protection is
provided. ;

£H3(10) Permanent diversion systems designed to
convey water under a cozl refuse embankment by means of a pipe cr
conduit are unacceptable. However, diversion by means of a pipe

or conduit may be permitted during active operaticn, provided
that (1) height or storage limits for impoundments are not
exceeded, (2) the pipe cr conduit is used in conjunction with
surface ditches tc meet applicakle design storm reguirements, and
{(3) the design of the pipe or conduit agccounts for durability and
design life, load limits, joint sealing, trash rack protection,
and maintenance requirements throughout the operaticnal life of
the structure. -

(£) Design and Speciifiications for Hydraulic Structures.
Such structures shall be designed to safely control excessive
erosion by ufing energy dissipators and/or channel protection, as
necessary, bésed upon design flow velocity. Seepage control
devices shall be used to prevent undercutting of nonflexible
linings. The potential for landslides or slcope failures shall be
considered in the location of all hydraulic structures. Channels
shall not be located on or near an existing landslide-urzess
approved-by-%he-Commissiener. No surface runcff or slurry may be
diverted into underground mines unless approved by the
Commissioner in accordance with paragraph {e) subsection 14.5 of
these regulations.
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(g) Computations. The application shall include all design
data and calculation results. If az computer analysis is used,
only the input data and results used specifically in the design
need be submitted. If graphical flood routing technigues are
used, all charts and graphs shall be included. Adeguate cross
sections and profiles shall be given for all hydrsulic
structures,.

(h) Water-Stabiiity-Anazygigs--All coal refusze impoundments
must Ye analyzed and/or designed in accordance with this
subsecticn., Non-impeounding coal refuse embankments must be
designed in acceordance with this subsection unliess any proposead
modificaticons to the design standards of this subsection are
justified through appropriate stability analysis. Where-ebvious
gite-copnditiona-indicate~tRak-£faiinre-wili-nokt-ascgur--the
Eommigsioner-may-waive-the-requirement-for-g-gtabiitkty~anatysis
eR-ReR-tmpeunding-gkructures-se-ioRg-as-alt-otker-appiicabie
degign-reguirements-are-metr-~-The following structural analysis
and/cr design data of c¢oal refuse embankments and impoundments
shall be presented in graphical or tabular form:

(1) A sufficient subsurface inwvestigation shall be
performed uriess-ebvieus-gike-cenditieong-preciude-the-necessity
ef-khig-regquiremertby a registered precfessionzal engineer or
engineering geolcgist. The number, lccation, and depth of
becrings, tTest pits, and/or trenches shall be reasonable for the
size, purpcse, soils present, and foundation tvpe of the
structure. The investigation shall consider depth of scil to
bedrock, field classification of soils, character of bedrock, in
situ testing, soil sampling, determination of groundwater flow
and lccaticon of seeps and springs, and a seil profile feor
critical locations in the structure, hydraulic structures and
other pertinent Iocations which may affect the safety of the
structure. The number, depth, and locaticn of boreholes shall be
based on the quantity of material to be impounded and subsurface
conditions. A geologic study shall alsce be conducted for
impounding structures to evaluate landslides into the
impoundment, bedrock discontinuities such as soft seams, joints,
joint systems,-bedding planes, and fault zones which may
adversely affect the structure’'s performance. Past and future
mining to include height of seam, depth and cover rock of the
seam, and previous subsidence prcblems shall be coensidered whers
subsidence may affect the safety of the structure.

(2) Laboratory tests shall be conducted on all
foundaticn and embankment materials to include soil
classification through hydrometer analysis, density, water
content, compaction tests, shear strength, consolidation, and
permeabilility unless the sceope, characteristics, or design concept
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of the site make one or more of these reguirements unnecessarvy.

(1) Safety Factors. A description including plans, design
data, specifications, and computations of how safety conditions
will be achiewved. ’ -

(3) Liguefacticn. Describe the potential for liguefactiocon
and provide safeguards against the development of this condition.

(k) Instrumentation. A description of installation of
instrumentaticon such as piezometers, settlement markers, slope
indicators, and similar monitoring devices shall be included in
the plan to monitor present hazardeus conditions, construction
conditions, and to verify design assumptions. A plan for
monitoring these devices shall alsc be provided.

{1} Stabiility Analyvsis. All stability analyses shall be
done using standard engineering technigues. The submittal shall
inciude cross secticons at critical leocaticons in the facility
showing the materials profile, lccation of critical potential
failure surfaces and their factors of safety, astimated or
measured phreatic surfaces for ccnstructicn and/or long term
seepage conditicns, and a tabulated listing of strength
parameters used. If a computer analysis is used, only the input
data and results used srecifically in the design shall be
submitted.

(m) Underdrains. If the dispeosal area contains springs,
natural or manmade water courses, or wet weather seeps, the
application shall include diversicns and underdrains as necessary
to control erosion, prevent water infiltration into the dispesal
facility and ensure stability. Diversions and underdrains shall
be designed as feollows:

(1) ERunoff from the areas above the refuse pile and
runcff from the surface of the razfuse pile shall be diverted into
stabilized diversion channels designed in accordance with
paragraph (e) of Subsgseexien-22-3this subsection and Ssubsection
5.3 of thess. regulatlons to safely pass the runoff from a one
hundred (100) vear, twenty-four (24) hour precipitation event.
Runcff diverted from undisturbed areas need not be commingled
with runcff from the surface of the refuse pile. Uncontrclled
surface drainage may not be diverted-over the outslope of the
refuse piles.

(2) Underdrains shall consist of durable rock or pipe,
and be designed and constructed using current, prudent
engineering practices. The underdrain system shall be designed
to carry the anticipated seepage of water due to rainfall and
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from seeps and springs in the foundation of the disposal area
away from the site, and shall be protected from piping and
contamination by an adeguate filter. Rcoc¢k underdrains shall be
constructed of durable, nonacid, neontoxic-forming rock (e.g.,
natural sand and gravel, sandstone, limestone, cor other durable
rock) that does not slake in water or degrade to soil material,
and which is free of coal, clay or other anondurable material.
Perforated pipe underdrains shall be corrosion resistant and
shall have characteristics consistent with the long-term life of
the £ill. o i

(n) 8ite Preparation. Procedures for clearing and grubbing
te-the-extent-regquired,

(o) Excess Material. Preccedures fcr dispesal of excess
material resulting from clearing, grubbing, and other site
preparation activities.

{p) Compaction Reguirements. Procedures for spreading and
compaction of refuse material during placement. The material
shall be compacted in layers not exceeding two (2) feet in
thickness and shall not have any slope exceeding two horizontal
to one vertical, -—exeept-that-kthe-Commisgioner~may-appreve
gcnstruetion-using-tayers-exceeding two (2) feet in thickness,
gRd-siopeg-exeeceding-twe-herizentai-ta-one-vaertieat> whers
engineering data substantiates that, and a minimum safety factor
of 1.3 will be attained and a2 minimum seismic safety factor of
1.2 will be attained.

(g) Sealing Abandoned Openings. FPlans in accordance with
30 CFR 75.1711 for sealing abandoned openings and covering the
geal with four feet of an impermeable non-toxic material. Such
plans shall consider prevention of water buildup behind the
seals, toxicity of the refuse and mine strata, gradient of the
cpening, hydrolegic btalance and passage of any acid water to a
treatment facility. If a mine seal is in the impcundment area of
an impounding ccal refuse disposal areasite, the seal shall be
designed to safely withstand full hvdrostatic head with a factor
of safety of. at least 1.5 against blowout. Higher factors of
safety may be regquired where dictated by the consequences of
failure. Calculations and cross sections used in the analyses
shall be submitted. :

(r) Extinguishment of Burning Areas. Plans approved by
MSHA for the extinguishment of burning areas which contain, at a
minimum, method of extinguishment, safety measures for egquipment
operators and persons working or living in the wvicinity ©of the
site, and a provision that only those persons authorized by the
operator, shall be involved in the extinguishing cperation.
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(s) Undergrcund Disposal. Plans for underground refuse
disposal shall be submitted to and approved by the Commissicner
and the Mine Safety and Health Administration. All plans must
include:

(1) Method of dispesal including a descripfticn of the
source of the transport medium;

(2) Maps of mines where coal refuse materials are to
be disposed with a description of the percent of mine void tc be
£illed;

(3) Descripticn of location of active workings
including plans, specifications, and methods of constructing
underground retaining walls;

(4) Potential areas of breakecut in active mine
workings and con the surface ¢f the ground;

(5) Effects of subsidence on the plan;

{8) The effects on greundwaxerthe hvdrclogic regime
including athe location and descripticn of permanent monitoring
wells or monitoring stations-te-be-ioecated-im-the-iowest
praet*ea& ~etevation-af-the-backfiil-area;

(7Y Gradient of the mine from the backfill area:;

(8) Description of the stratum underlying the mined
coal; s ;

(8) =-s3Scurce and-petentipni-acid-or-texie-feorming
quality of the refuse;; -ard

(10) *The method ¢f treatment of water if released to
surface streams;

€93(11) A contingency plan formulated to alleviate or
correct any hazardous conditions which may result from a blcowout:
and

€383(12) A description of the surface area to be
supported by the refuse backfill, the anticipated surface effects
following backfilling, and the method for dewatering the
backfill. :

() Abandonment Plan. An abandonment plan which addresses

the following reguirements and include a schedule for their
implementaticon:
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(1) No refuse embankment or impcundment may be
abandoned until approved by the Commissioner.

(2) The £final top elevetion of the refuse embankment
must bte higher than, and sloped into, the diversion ditch.
Mazimum slope cof the top of the embankment to the diversion ditch
shall be five (5) percent unless otherwise approved by the
Commissioner.

(3} All pipes under refuse areas left as non-
impounding fills shall be sealed with concrete at the upstream
end pricr to abandonment.

-(4) At abandonment all fine refuse in the impoundment
pocl shall be covered with a minimum three foot layer of coarse
refuse or other fill material prior tc topsciling unless
otherwise approved by the Commissioner.

(2) At abandonment all coal refuse shall be coversd
with a minimum of four (4) feet of the best available non-toxic
and non-combustible material in a manner that does not impede
flow from sub-drainage systems. The Commissicner may allow less
than four (4) feet of cover material where it can be demonstrated
on the basis of physical and chemical analvses of the growth
medium that the vegetation requirements of Section 9 of these
Surfaee-Minirg-Rregulations shaiiwill be met.

(6) A certificate of approval for completion of
construction shall be issued upon completicn of the above
reguirements.

22.4 Permit Requirements - Impounding $tructures In
additicn to the requests of the Act and these regulaticns, coal
refuse disposal sites which have the capability of impcunding
water shall be subject to the special requirements of this
subsection and may be subject to other state and federal laws and
rules and regulations, depending on their embankment size and
holding capacity.

(a) Dam Centrol Act. A coal refuse site which is
constructed in such a manner that it: {l) Rises twenty-five
(253) feet or more above the natural bed of a stream or
watercourse as measured from the downstream toe of the embankment
and which does or can impound £ifteen (15) acre-feet or meocre of
water, or; (2) Riges six (6) feet or more above the natural bed
of a2 stream cr watercourse as measured from the downstream toe of
the embankment and which does cor can impound fifty (50) acre-feet
or more of water is by definiticon a dam and is thereby subject to
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the provisions of the West Virginia Dam Control Act set forth in
Chapter 2C, Article 3D cf the Code <¢f West Virginia.

{b) Mine Safety and Health Administraticon (MSHA)
Impoundments. A ccal refuse site which is censtructed in such a
manner that it can impound water, sediment, or slurry to an
elevation of: (1) Five (3) feet cr more above the upstrszam tos
cf the structure and can have a storage volume of twenty (20)
acres/feet or more, or; (2) Twenty (20) fszet or more above the
upstream tce of the structure, or; (3) Presents a hazard to
coal miners as determined by the District Manager of the Federal
Mine Safety and Health Administration, shall be subject tc¢ the
reguirements of 30 CFR 77.215 and 77.216 of the Federal Mine
Safety and Hezslth Administration Regulations.

(¢) 8Small Impoundments. Coal refuse sites which result in
impoundments which are not subject tc the Dam Control Act or the
Federal Mine Health and Safety Act shall be designed, N
constructed, and maintained subject to the requirements of this
subsection and subsecticons 5.4 and 22.5 (j){(6) of these rules and
regulations.

(&) Hazard Potential. The hazard potential of coal refuse
sites which have the capability of impounding water shall be
determined by the applicant based on the potential loss of life
that would result due to a failure and the classification
determined cn the basis of the following criteria:

(1) Class A. Impoundments located in rural or
agricultural areas where failure may damage farm buildings,
agricultural land, or secondary highways. Failure cf the
structure would cause only loss of the structure and loss of
property use such as related roads, but with little additicna:l
damage to adjacent property. Any impoundment exceeding twenty-
five (23) feet in height measured at the downstream toe or two-
hundred (200) acre-feet storage volume or having a watershed
exceeding five hundred (5C0) acres shall not be a Class A
structure. : :

(2) Class B. Impcundments located in predominantly
rural agricultural areas where failure may damage isclated homes,
primary highwayvs or minor railrocads or cause interruption of
relatively important public utilities. Failure of the structure
may cause great damage tc property and project operaticons.

(3) Class C. Impoundments located where failure may
cause lcoss of life, serious damage to homes, industrial and
commercial buildings, important public utilities, primary
highways, or main railroads. This classification must be used if
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failure would cause possible loss of human lifs.

(e) Emergency Planning. For a Class C structure or if a
dangerous cordition exists, notificaticon and action procedures
shall be formulated by the operator or owner, for public
protection and remedial action in the event of an emergency. All
emergency procedures must be submitted and become part of the
approved plan. If adegquate emergency procsdures cannct, for
whatever reason, be formulated by the owner or operator, then he
must so notify the Commissicner in writing. The Commissicner may
then netify the Cffice of Emergency Services and reguest that
emergency prccedures be develcped for the coal refuse site.

(£} Design Storm Specifications. All refuse impoundments
and dams shall be designed to meset the following design storm
criteria based upon hazard classificaticen.

(1) Class A impoundments shall bte designed for a+
minimam-ef-?--6+e7&2-€PHP—Pi—5%—iaehes—ef—rainfa&&-ia—six—éé%
hears—probab%g maximum g;eclgltation (PMP) ¢f a six (&) hour or
greater event plus three feet of freebcard. If the storage times
effective height is less than 3,000 (acre-feet)(feet), Scil
Conservation Service Pond Standard 378 may be substituted.

(2} Class B impoundments shall be designed for a
miaimum-ef-?ié-+9:48-GPHP-F-avé-iﬂehes-ef-faiﬁfaiE-in—six—669
Bevrasprobable %aximum preci lgation (PMP) of a six_(6) hour or
greater event plus three (3) feet of freeboard.

(3) Class C impcundments shall be designed for
the-probabie-maximum-preeipitation-of-the-appropricte-duratiora
probable maximum precipitation (PMP) of a six (6) hour or greater
event.

(g) Primary and Emergency Spillway Design. All
impoundments must be capable of passing through a spillway or
outlet works or a combination thereof, that portion of the design
storm that cannot be safely stored in the impoundment and to draw
down the stored portion of the design storm within the specified
terms in accordance with the following:

(1) <Class A impoundments must be designed with an open
channel spillway unless otherwise approved by the Commissioner,
Ninety (90) percent of the stored peoriticn of the design storm
must be discharged or removed within ten (10) davs after the
storm event. ’

(2) Class B impoundments shall be designed with either
an cpen channel spillway only, or with an emergency spillway and
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a principal spillway together. inety (80) percent of the stored
portion of the design storm shall be discharged or removed within
ten days after the storm event.

(3) Class C dams may be designed in one of three wavs:

(A) An impcundment designed without discharge
structures shall be capable of storing a minimum of two (2) sgix
(6) heour duration probable maximum storms. Water shall be
removed from the impoundment to its lowest practical level within
ten (10) days after the storm event by pumping ¢r by other means
if storm water reduces the storage capacity *o cne probable
maximum storm or less.

(B) An impoundment designed with a decant or
principal spillway only shall be capable of storing at least one
(1) six (6) hour duration probable maximum storm. Ninety (90)
percent ¢f the stored portion of the storm shall be discharged or
removed within ten (10) days after the storm event.

(C) an impoundment designed with either an cpen
channel spillway only, or with an emergency spillway and
principal spillway together shall be capable of discharging that
portion of the six (6) hour duration probable maximum storm that
cannot be safely stored in the impocundment. Ninety (30) percent
of the stored portion of the storm shall be discharged or removed
within ten (10) days after the storm event.

(h) Open Channel Spillways. All open channel spillways
must comply with the design standards of this sectionry-+he
Handbeeks; and the following additional reguirementsstandards:

(1) Any open channel spillway designed for less than
one hundred (100) percent probabtle maximum precipitation shall be
provided with freeboard above the m§§§mum water surface as
determined by the eguation 1+.025vd . '

, (2) All copen channel spillways shall be designed to
carry sustained flows where use cof nonerodable materials is
proposed for construction or designed fto carry short term
infrequent flows at nonercsive velocities when sustained flows
are not expected where garth or grass lined construction is

proposed.

€23(3) Excess excavated material not needed to
construct and maintain the spillway c<channel must be properly
disposed of in the permit area-uniess-etherwise-approved-By-Ehe
fermisgaioner,

248




Title 38
CSR 2
Section 22

€35(4) Topsoil removed from channel excavation shall
either be redistribuited on another part of the permit area or
stockpiled for future use.

(i) Pipe Spillways. All pipe spillways must comply with
the reguirements of this section and the following additicnal
reguirements:

(1) The pipe spillway inlet must be protected by a
designed trash rack.

(2) All riser-type splllways must be des;gned to
prevent vortexing.

(3) A skimming device is required where flcating
pollutants exist or ars anticipated.

(4) An adegquate foundation and bedding shall be
designed for all pipes and risers.

(3) All pipe spillways shall be designed tc provide
seepage control zlong the conduit.

(6) The pipe spillway shall be of sufficient strength
to withstand the maximum load of the f£fill above it.

(7) All pipe spillwavs shall be constructed of
suitable material to resist deterioration for the design life of
the facility.

(8) The cutlet of z2ll pipes, whers blockage by animals
can occur, must be protected by an animal guard.

(j) Emergency Drawdown Cevices. All impoundments meeting
the size requirements of paragraphs {a), (b)), or {(c) of this
subsection 22-4r--cf-kthese-regulakisnar-constructed after the
effective date of the Act must be designed with a gated drainpipe
or principal spillway gate for draining the impoundment. All
drain pipes must meet the requirements for pipe spillways.

22.5 Performance Standards. The following performance
standards shall be met for 2ll coal refuse disposal
faetzikiessites.

{a) Contreclied Placement. All coal refuse dispesa:
faeitikiesgites shall be placed in new or existing disposal areas
within a permit area designated for this purpcse. Coal mine
refuse shall be placed in a controliled manner to:
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(1) Minimize adverse effects of leachats and surface-
water runoff on surface and ground water guality and guantity’

{2) Ensure mass stability and prevent mass movement
during and after construction;

(3) Ensure that the final dispcsal facility is
guitable for reclamation and revegetation compatible with the
natural surrcundings and the approved pestmining land use;

(4) Not create a public hazard:; and
(5) Prevent combustion.

{b) Extranecus Refuse. Coal mine refuse material from
activities located outside a permit area may be disposed of in
the permit area only if approved by the Commissioner. Approval
shall be based upon a showing that such dispcosal will be in
accordance with the standards of this section.

(c) Slope Protection. Slope protecticon shall be provided
+to minimize surface erosion a2t the site. 2All disturbed areas,
including diversion channels that are not riprapped or otherwise
protected, shall be revegetated upcn completion of construction.

(d) Site Develcpment. Clearing and grubbing shall be
performed in the feundatien--berrew;-and-seii-gtoeckpiiedisposal .
areag-unitegss-etherwise-appreved prior to placement of refuse
material. Topsoil shall be removed, segregated, and stored or
redistributed in accordance with Subsection 14.3 of these
regulaticns. If approved by the reguiatexy
autherityCommissioner, organic material may be used as mulch, or
mavy be inciuded in the topsoil to centreol erosicn, promote growth
of wvegetaticn, or incrsase the moisture retention of the soil.

(e) Final Configuration. The final configuration of the
refuse pile shall be suitable for the approved postmining land
use. Terracas mavy be constructed on the outslope cf the refuse
pile if reguired for stability, control or erosion, conservaticn
of soil moisture, or facilitation of the approved postmining land
use. The grade of the ocutslope between terrace benches shall not
be steeper than 2h:1lv (50 percent).

(£} Impoundment Within Fill Areas. No permanent
impoundments shall be allowed on the completad refuse pile.
Small depressions may be allcwed i1f they are needed to retain
moisture, minimize ercsion, create and enhance wildlife habitat,
or assist revegetation, and if they are not incompatible with
stability ¢f the refuse pile.
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(g) Topsoiling. Following final grading of the refuse
pile, the coal mine refuse shall be covered with 2 minimum of
four (4) feet of the best available, nontoxic and noncombustible
materizl, in a manner that does not impede drainage from the
underdrains. The Commissicner may allow less than four (4) feet
of cover materizl based on physical and chemical analyses which
show that the revegetation reguirements cf Section 9 of these
regulations will be met.

(h) Notification of Hazardous Conditicons. If any
examination or inspection discloses that a potential hazard
exists, the Commissioner shall be informed promptly of the
finding and of the emergency procedures formulated for public
protection and remedial acticn. If adequate procedures cannot be
foermulated or Implemented, the Commissicner shall be nctified
immediately. The Commissioner shall then notify the appropriate
agencies that other emergency procedures are reguired to protect-
the public. -

(1) Disposal efin Undergrcund Workings. Coal mine refuse
may be disposed of in underground mine workingsy-buk-eniy in
accordance with e-pian-appreved-By-the-Commisgsieoner-and-MsSHAthe
provisions of paragraph (s) of subsection 22.3 of this section.

{(j) Constructicon Specifications. New and existing
impounding structures constructed of coal mine refuse or intended
to impound coal mine refuse shall meet the following
reguirements:

(1) Coal mine refuse shall not be used for
construction of impeunding-sktrdueturesan embankment which impounds
water unless it has been demonstrated to the Commissioner that
the stability of such a structure conforms to the requirements of
this section and the use of coal mine refuse will not have a
detrimental effect on downstream weater guality or the environment
due to acid seepage thrcough the impounding structure. The
stability cof the structure and the potential impact ¢f acid mine
seapage through the impounding structure shall he discussed in
detail in the design plan.

(2) If an impounding structure constructed of coal
mine refuse or intended to impound ¢cal mine refuse meets the
criteria of paragraph (c) of Subsection 22.4 of this section, the
combination of principal and emergency spillways shall be
designed and constructed in accordance with paragraphs (g) and
{h) of Subsection 22.4 of *hese-reguiax®iensgthis secticn.

(3) Spillways and outlet works shall be designed to
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provide adequate protecticn against erosicn and corrosion.
Inlets shall be protected against blockage.

(4) Runcff from areas above the disposal facility or
runcff from surface of the facility that may cause instability or
erosion of the impounding structure shall be diverted into
stabilized diversion channels designed to safely pass the runcff
from a cne hundred (100) vear, twenty-four (24) hour
precipitation event.

(5) Impounding structures constructed of or impounding
ccal mine refuse shall be designed so that at least ninety (90)
percent of the water stored during the design precipitation event
can be removed within a ten (10) dav period.

(6} No coal refuse impoundments shall remain as
permanent impcundments. Upon completion ©f reclamation, such
structures shall not be capable of storing or impounding water.

(7) Slope protection shall be provided to protect
against ercsion and sudden drawdown. Embankment faces shall be
vegetated or otherwise stabilized in accordance with approved
proccedursas,

(k) Drainage and Sediment Contrel. Drainage control
measures shall meet the requirements cf Section 5 of these
regulations. After grade release, discharges from the permit

area shall not lower the water guality of receiving streams.

(1) Repreccgsing-ef-Eeni:-RefugeRemoval of Abandoned Coal
Refuse Piles. Where coal refuse is to be removed from an
exigting-faeiiity-abandcned coal refuse disposal area fexr
reproceasing-or-regengkruekrionunder a specizl permit issued
pursuant tec subsection (d) Section 28 of the Act and subsection
3.14 of these regulationg, the following standards shall be met:

(1) Removal of refuse shall be complete when possikle
and shall be accomplished in successive horizental 1ifts with a
maximum elevation difference between working benches of twelve
(12) feet or may be remcved down a slope from the top tc the toe
provided that the slope is no steeper than 2H:1V. No refuse may
be removed from the toe of the original embankment until the
final removal process. .

(2) At all times during removal cperations, care shall
be exercised to protect the cperating personnel, the public, and
to insure long-term stability in accordance with the approved
plan. ’
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(3} Where pessibiepartial removal is approved, the
final graded slopes ©of the remaining refuse shall be no steeper
than 2H:1V and have at least one bench for every fifty (50) feet
of change in elevation-shaii-kbe-provided.

{(4) Should burning areas be encountered, the fires
shall be extinguished in accordance with paragraph (m) of this
subsection, and removal of refuse shall be done in a safe manner,
The final graded slopes ©f the coal refuse pile shall result in a
stable configuration having a static safety factor of 1.5 as
demenstrated by a stability analysis.

(5) The total disturbed area shall be regraded in such
a manner as to be compatible with the natural surroundings and
shall be revegetated in accordance with Section 9 of these
regulaticns. Such regrading and revegetation shall occur as
contemporanecusly as practicable with removal coperations as
reflected in the reclamation plan.

(8) All remaining refuse materials disturbed by the
operation shall be covered with 2 minimum of four feet of cover
of non-toxic and non-combustible material sufficient to esgstabiish
adequate vegetation except that a lesser cover mav be used based
on chemical and physical analysis in accerdance with paragracph
{k), subsection 9.2, of these rsgulations.

(87) Regrading drainage control shall be provided in
accordance with the approved reclamation plan.

{m) Burning Refuse Piles. Where burning or burned refuse
is encountered in the construction of a new structure or the
reconstruction or removal ©f an existing structure, the following
standards shall be met:

(1) Coal mine refuse fires shall be extinguished by
the person who conducts the surface mining activities, in
accordance with a plan approved by the Mine Safety and Health
Administration. The plan shall contain, at a minimum, provisions
to ensure that_only those persons authorized by the operator, and
who have an understanding of the procedures to be used, shall be
involved in the extinguishing operations.

(2 No burning or burned coal mine refuse shall be
removed from a permitted disposal area without a2 removal plan
approved by the Ccmmissioner. Ccnsideration shall be given to
potential hazards to persons working or liwving in the vicinity of
the structurs.

22.6 Inspecticons. A gqualified registered professional
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engineer, or other gqualified professional specialist under zthe
direction of the professional engineer, shall inspect the refuse
pile during constructicon. The professional engineer ox
specialist shall be experienced in the construction of similar
garth and refuse structures. Inspection reports shall be
retained for review at or near the site.

{a) Non-impounding Structures. Inspections of non-
impounding refuse piles shall be made at least gquarterly
throughout construction and during critical construction periods,
which shall include at a minimum:

(1) Foundation preparation including the remowval of
all organic material and topsoil;

(2) Placement of underdrains and protective filter
systems:;

{3) Installaticn of final surface drainage systems;
and

(4) The final graded and revegetated facility.

(b) Unscheduled Inspecticns. Regular inspections by the
engineer or specialist shall also be conducted during placement
and compaction of c¢coal mine refuse materials. More freguent
inspections shall be conducted if a peotential danger or harm
exists to the public hzalth and safety or the envircnment.
Inspections shall continue until the refuse pile has been finally
graded and revegetated or until a later time 1if required by the
Commissioner.

{¢) Reporting Requirements. The following reporting
reguirements shall be met:

(1) The gqualified registered preofessional engineer
shall provide a certified report to the Commissioner promptly
after each inspection, that the refuse pile has been constructed
and maintained .as designed and in accordance with the approved
plan, the Act, and these regulations. The report shall includse
any appearances of instability, structural weakness, and other
hazardous conditicns: and

{2) The certified report on the drazinage system and
protective filters shall include color photcgraphs taken during
and after construction, but before underdrains are covered with
coal mine refuse. If the underdrain system is constructed in
phases, each phase shall be certified separately. The
photographs accompanying each certified report shall be taken in
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adequate size and number with enough terrain or other physical
features of the site shown to provide a relative scale to the
photographs and to specifically and clearly identify the site.

22.27 Impounding Structures. Inspection of iImpounding
refuse piles shall be made by a gualified registered engineer or
other qualified professicnal specialist under the directicon of
the professional engineer. The professicnal engineer or
specialist shall be experienced in the constructicon of
impoundments.

{(a) Inspection Frequencies. Inspection shall be made
regularly during construction, upon completion of construction,
and at least vearly until removal cof the structure or release of
the performance bond. All impoundments shall be examined at
least quarterly by a gualified person designated by the operator
for zappearances of structural weaknesses ¢r other hazardous
conditions.

() Reperting Reguirements. The qualified professional
registered engineer shall promptly, after each inspection,
provide to the Commissicner a certified report that the
impeundment has been constructed and maintained as designed and
in accordance with the approved plan and these regulations. The
report shall include discussions o©of any appearances of any
instability, structural weakness, or other hazardous conditicn,
depth and elevation of any impounded waters existing storage
capacity, and existing or required monitoring procedures and
instrumentation, and any aspects of the structure affecting
stability.

(c) Examinaticns. Examination of impoundments meeting or
exceeding the size specification or ¢ther c¢riferia set forth in
the federal Mine Safety and Health Administration regulaticons at
30 CFR 77.216 shall, in addition ftc meeting the inspection
requirements of paragraphs (a) and (k) ¢f this section, comply
with the MSHA requirements of 30 CFR 77.216-3.

Cther impoundments shall be examined gquarterly by a
gualified perscn designated by the operator for appearances of
structural weaknesses and other hazardous conditions.

(d) Filing of Reports. A copy of each inspection report
shall be retained at or near the mine site.
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