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APPENDIX B

FISCAL NOTE FOR PROPOSED RULES

Rule Title: 45CSR6 - "To Prevent and Control Air Pollution from Combustion of Refuse"

Type of Rule: X___Legislative Interpretive Procedural
Agency: Office of Air Quality
Address: 1558 Washington Street. East

Charleston, WV_25311-2599

1. Effect of Proposed Rule

- Estimated Total Cost

o R OO ls 0o |s oo s 0 |s 0 |s -0
Personal Services -0- -0- -0- -0- -0-
Current Expense - -0- -0- S 20- -0- -0-
Repairs and Alterations -0- -0- -0- -0- -0-
Equipment -0- -0- -0- -0- -0-
Other -0- -0- -0- -0- -0-

2. Explanation of above estimates: The revision proposed to 45CSR6, contained herein, will

have a negligible effect on the costs to the Office of Air Quality for continued
implementation of this rule. Costs are covered under previous budget estimates.

3. Objectives of these rules: The objective of this rule is to prevent and control particulate
matter emissions from the open burning of refuse. This rule also sets particulate matter
weight and visible emission standards for incinerators and incineration. This rule is part
of the West Virginia State Implementation Plan approved by USEPA for the attainment
and maintenance of attainment of the National Ambient Air Quality Standards for
particulate matter.
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4. Explanation of Overall Economic Impact of Proposed Rule.
A. Economic Impact on State Government.
See Section 2.

B. Economic Impact on Political Subdivisions; Specific
Industries; Specific groups of Citizens.

The revisions proposed to rule 45CSR6 will have a negligible economic
impact on industries and specific citizens group.

C. Economic Impact on Citizens/Public at Large.

The revisions proposed to 45CSR6 will have a minimal effect on citizens
and the public at large. Some citizens who in the past were not required to notify
the Office of Air Quality of open burning may now be required to do so.

Date: (;/ /7 // ? 9

Signature of Agency Head or Authorized Representative

Karen G. Watson, Attorney




Executive Office

#10 McJunkin Road

Nitro, WV 25143-2506
Telephone: (304) 759-0515
Fax: (304) 759-0526

West Virginia Bureau of Environment

Cecil H. Underwood Michael P. Miano
Govemor Commissioner

July 29, 1999

Ms. Judy Cooper

Director, Administrative
Law Division

Secretary of State's Office

Capitol Complex

Charleston, WV 25305

RE: 45CSR6 -"To Prevent and Control Air Pollution From Combustion of
Refuse"

Dear Ms. Cooper:

This letter is to give my approval for filing of the above-referenced rule with your
Office and the Legislative Rule-Making Review Committee as "Notice of an Agency-
Approved Rule."

Your cooperation in this matter is very much appreciated. If you should have
questions or need additional information, please call Carrie Chambers in my office at
759-0515.

Sincerely yours,

Michael P. Miano
Commissioner
MPM:cc

Attachment
cC: John Ailes

Rocky Parsons
Carrie Chambers



DATE:

TO:

FROM:

Questionnaire

August 6. 1999

LEGISLATIVE RULE-MAKING REVIEW COMMITTEE

(AGENCY NAME. ADDRESS & PHONE NumBer)__Division of Environmental Protection

Office of Air Quality

1558 Washington Street, East

Charleston. WV 25311-2599

Phone: 304-558-4022

LEGISLATIVE RULE TITLE:_45CSR6 “To Prevent and Control Air Pollution from
Combustion of Refuse”

1.

Authorizing statute (s) citation:__W. Va. Code §§ 22-5-] et seq.

< zgeE~

Date filed in State Register with Notice of Hearing or Public Comment
Period:
June 16, 1999 and July 14, 1999

What other notice, including advertising, did you give of the hearing?

Class I legal advertisement. Charleston Daily Mail and CharlestonGazelte

Sent a copv of the Public Notice to our agency majling list.

DEP’s “Public Notice Bulletin” (June and July issues)

Public Notices placed on agency’s Web site:
http://www.dep.state.wv.us/oaq/

Press Release

Date of Public Hearing (s) or Public Comment Period ended:

Public Hearing -- July 19, 1999

Public Comment Period ended -- July 28, 1999




uq

had

Attach list of persons who appeared at hearing, comments received, amendments, reasons
for amendments.
Attached X No comments received

Date you filed in State Register the agency approved proposed Legislative
Rule following public hearing: (Be exact)

August 6, 1999

Name, title, address and phone/fax/e-mail numbers of agency person(s) to receive all
written correspondence regarding this rule: (Please type)

Edward L. Kropp. Chief

1558 Washington Street. East

Charleston, WV 25311-2599
Phone: 304-558-4022

Fax:  304-558-3287
E-Mail: skropp@mail.dep.state. wv.us

IF DIFFERENT from item ‘f’, please give Name, title, address and phone number (s) of
agency person (s) who wrote and/or has responsibility for the contents of this rule:
(Please type)

See “f” above

If the statute under which you promulgated the submitted rules requires certain findings
and determinations to be made as a condition precedent to their promulgation:



Give the date upon which you filed in the State Register a notice of the time and
place of a hearing for the taking of evidence and a general description of the
issues to be decided.

N/A

Date of hearing or comment period:

N/A

On what date did you file in the State Register the findings and determinations
required together with the reasons therefor?

N/A

Attach findings and determinations and reasons:

Attached_ N/A




BUREAU OF ENVIRONMENT
DIVISION OF ENVIRONMENTAL PROTECTION

BRIEFING DOCUMENT

RULE TITLE: 45CSR6 - “To Prevent and Control Air Pollution From Combustion of

Refuse”

A, AUTHORITY: W.Va. Code §§22-5-1 et seq .

B. SUMMARY OF RULE:

45CSR6 “To Prevent and Control Air Pollution from Combustion of Refuse” seeks
to control emissions from the combustion of refuse by the prohibition of open burning. The
rule also establishes particulate matter weight and visible emission standards for Incinerators
and incineration.

The revisions contained herein are intended to streamline the requirements of this
rule. These changes prohibit burning for the purposes of volume reduction and will clarify
the definition of construction debris vs. land clearing debris. This rule does not prohibit
bonfires, campfires or other forms of open burning for the purposes of personal enjoyment
and comfort but establishes standards for open burning.

C. STATEMENT OF CIRCUMSTANCES WHICH REQUIRE RULE:

The purpose of 45CSR6 is to prevent and control particulate matter air pollution
from the combustion of refuse in West Virginia. The rule also establishes weight and visible
emission standards for incinerators and incineration and is part of the West Virginia State
Implementation Plan (SIP) approved by the USEPA to assure attainment and maintenance
of attainment with the National Ambient Air Quality Standards for particulate matter. The
revisions proposed herein were initiated by the Office of Air Quality as part of a broad effort
to modernize and streamline all the Office rules. The current revision process is also
intended to update and harmonize this rule with other rules of the Office of Air Quality. The
proposed revisions are the result of a thorough review in a stakeholder process that was
inclusive of the Office of Air Quality, representatives of the regulated community, concerned
citizens and the environmental community.




Briefing Document
45CSR6

Page 2

FEDERAL COUNTERPART REGULATIONS - INCORPORATION BY
REFERENCE/DETERMINATION OF STRINGENCY:

There is no federal counterpart regulation; therefore, a determination of stringency
is not required.

CONSTITUTIONAL TAKINGS DETERMINATION:

In accordance with §22-1A-1 and 3(c,) the Director has determined that this rule will
not result in taking of private property within the meaning of the Constitutions of West
Virginia and the United States of America.

CONSULTATION WITH THE ENVIRONMENTAL PROTECTION ADVISORY
COUNCIL:

At their June 10, 1999 meeting, the Environmental Advisory Council reviewed and
discussed this rule - there were no substantive changes as a result of their discussion. (See
attached minutes of that meeting.)



MINUTES
ENVIRONMENTAL PROTECTION ADVISORY COUNCIL
June 10, 1999, Director’s Conference Room, Nitro
The sixteenth meeting of the DEP Advisory Council was heid Thursday, June 10, 1999, in the
Director’'s Conference Room located in Nitro. Chairman Mike Miano called the meeting to order
at 10:00 a.m.
ATTENDING:
Advisory Council Members:
Mike Miano, Chairman
Jacqueline Hallinan
William Raney
Rick Roberts

William Samples

Environmental Protection:

Bill Adams Pam Nixon
Andy Gallagher Rocky Parsons
Tony Grbac Cap Smith
Randy Huffman Charlie Sturey
Mike Johnson , Barbara Taylor
Mike Lewis Karen Watson
Robert Keatley Mike Zeto

1) Review and Approval of March 22, 1999 Minutes. Chairman Miano called the meeting to
order at 10:00 a.m. The first item on the agenda was approval of the minutes of the March 22
Advisory Council; they were approved as written.

2) Discussion of Proposed Rule Amendments - 2000 Legislative Session. In
accordance with WV Code §22-1-1(c), and DEP's new rule-making procedure that was
implemented by Director Miano in September 1998 to involve the Advisory Council in DEP's
rule-making process as early as possible to enable the Council to review, comment, and make
recommendations to the Director on DEP's proposed legislative rule changes before they are
filed for public hearing, the following proposed rules were brought to the Council's attention.

Chairman Miano said he would like to begin by saying he hoped all Council members had
received their draft rules by E-mail without any complications and they were able to review
them before the meeting. He informed the Council that due to the large number of rules being
proposed for the 2000 Legislative Session, DEP’s program offices would review them with the



Council as thoroughly as possible, in the allotted time frame, and try to answer any questions or
concerns the Council may have.

The following Office of Air Quality's proposed rule amendments were discussed by
Karen Watson, OAQ, with assistance from Richard Keatley, also from the QAQ office:

o 45CSR1 - “TO PREVENT AND CONTROL AIR POLLUTION FROM COAL REFUSE DISPOSAL
AREAS”

o 45C5R2 - “TO PREVENT AND CONTROL PARTICULATE AIR POLLUTION FROM COMBUSTION
OF FUEL IN INDIRECT HEAT EXCHANGERS”

o 45CS5R3 - *TO PREVENT AND CONTROL AIR POLLUTION FROM THE OPERATION OF HOT MIX
ASPHALT PLANTS"

o 45C5R4 - “TO PREVENT AND CONTROL THE DISCHARGE OF AIR POLLUTANTS INTO THE
OPEN AIR WHICH CAUSES OR CONTRIBUTES TO AN OBJECTIONABLE ODOR OR ODORS*

o 45CSR5 - “TO PREVENT AND CONTROL AIR POLLUTION FROM THE OPERATION OF COAL
PREPARATION PLANTS, COAL HANDLING OPERATIONS AND COAL REFUSE DISPOSAL
AREAS”

© 45CS8RE - “TO PREVENT AND CONTROL AIR POLLUTION FROM COMBUSTION OF REFUSE*

o 45CSR7 - *TO PREVENT AND CONTROL PARTICULATE'MATTEE{ AIR POLLUTION FROM
MANUFACTURING PROCESSES AND ASSOCIATED OPERATIONS”

o 45CG5R10 - “TO PREVENT AND CONTROL AIR POLLUTION FROM THE EMISSION OF SULFUR
OXIDES”

o 45C5R12 - “AMBIENT AIR QUALITY STANDARD FOR NITROGEN DIOXIDE"

o 45CSR16 - “STANDARDS OF PERFORMANCE FOR NEW STATIONARY SOURCES PURSUANT
TO 40 CFR PART 60"

o 45CSR17 - “TO PREVENT AND CONTROL PARTICULATE MATTER AIR POLLUTION FROM
MATERIALS HANDLING, PREPARATION, STORAGE AND OTHER SOURCES OF FUGITIVE
PARTICULATE MATTER"

o 45CSR18 - “TO PREVENT AND CONTROL PARTICULATE AIR POLLUTION FROM DIRECT
MEAT-FIRING DEVICES”

o 45C5R23 - “TO PREVENT AND CONTROL EMISSIONS FROM MUNICIPAL SOLID WASTE
LANDFILLS”

o 45CS8SR25 - *TO PREVENT AND CONTROL AIR POLLUTION FROM HAZARDOUS WASTE
TREATMENT, STORAGE, OR DISPOSAL FACILITIES"

o 45CSR33 - “ACID RAIN PROVISIONS AND PERMITS"

o 45CSR34 - “EMISSION STANDARDS FOR HAZARDOUS AIR POLLUTANTS PURSUANT TO
40 CFR PART 63"

Karen began by bringing the Council up to date on the status of two OAQ rules that were
filed during the last session (or late in the session). 45CSRS8 revised the ambient air quality for
sulfur oxides and particulate matter, and 45CSR9 pertained to ambient air quality standards for
carbon monoxide and ozone. The DC Circuit Court of Appeals has ordered EPA to show how
they arrived at the new standards - EPA may go back to the previous standards. Karen also
apprised the Council on the N State Implementation Plan. The Circuit Court stayed the
implementation of that rule and there are no plans to develop any other amendments in the
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immediate future. 45CSR28, which is the emissions trading rule that was filed late in the 1999
Session, was not taken up by the Legislature, but plans are to put the rule on the July agenda
of the Interim Legislative Committee,

Karen explained the reason for the unusually large number of DEP rules that are being
filed for the next Legislative Session. She informed the Council that several of the rules were
outdated and were amended for consistency and streamlining, and are a result of months of on-
going meetings with stakeholders -- involving both the regulated community and citizens. A
particulate matter and sulfur oxide work group was also involved. Those rule amendments as a
result of the stakeholders process include: 45CSR1 (which is being repealed and replaced with
language in 45C38RYS), 45CSR2, 3, 4, 5, 6, 7, 10, 12, 17, and 18 (which is being repealed since
the rule is no longer deemed necessary). The amendments to the remainder of the rules,
45CSR16, 23, 25, 33, and 34 were necessary to adopt by reference definitions, clarifications,
technical amendments, etc., recently adopted by US EPA.

After several minutes of discussion, the Advisory Council recommended to the Director
that the following amendments be made to the OAQ rules:

Mr. Samples pointed out that 456CSR2 and 45CSR7 contain different definitions for
the term "opacity." The agency responded that this discrepancy was inadvertent and
the language should be as it is in 45CSR2. The agency agreed to revise 45CSR7,
subsection 2.23, accordingly.

Mr. Larry Harris was unable to attend the meeting; however, he expressed the
following comments on 45CSR10 and 45CSR33 by e-mail. He stated that the State's
rules should be more stringent than the federal counterpart regulations, since the
State's streams are being adversely impacted. The agency responded that, at this point
in time, it does not possess sufficient evidence to make the written finding that is
required by WV Code §22-2-3a before promulgating a rule which is more stringent than a
counterpart federal regulation,

Cap Smith and Mike Zeto discussed the following Office of Waste Management
proposed rule amendments: :

o 33CSR2 - "Sewage Sludge Management Rule”

¢ J33CSR20 - "Hazardous Waste Management Rule"

Mike Zeto briefed the Council on the proposed amendments to 33CSR2, He stated that
in 1996 the Legislature mandated DEP to perform a study on soil limitations for sewage sludge
land application sites. These amendments (as a result of the study) were to be proposed by
June 30, 1999. Other amendments to the rule include specifying the analytical method used for
soil analysis, placing conditions on variances from the soil limits for land application sites,
providing an incentive for municipalities to produce higher quality compost products, and
adjusting the sewage sludge limits for four metals. Mr. Zeto told the Council these amendments
are being proposed to update other related areas of the rule in an attempt to provide better
management of sewage sludge within the state.



Cap Smith discussed 33CSR20 with the Council. He informed the Council that
amendments are proposed in section 2 of the rule that will allow the Office of Waste
Management to delist hazardous wastes, which has previously been handled by EPA. The
other significant amendments that are being proposed by adoption of the Federal Register
pertain to revision standards for owners and operators of closed and closing hazardous waste
management facilities, post closure permit requirements, and the closure process. These
amendments are referenced throughout the rule and will hopefully expedite site cleanup while
maintaining environmental protection.

There were several minutes of discussion on OWM's proposed rule amendments;
however, no recommendations were made to the Director concerning the amendments.

Mike Lewis, Office of Oil and Gas. discussed the following new proposed rule:

o  35CSR7-"Well Operations - Within and Around Gas Storage Reservoirs"

Mike informed the Council that 35CSRY is a proposed "new" rule for the Q&G Office.
The rule is needed to provide protection of the environment, the public, and the state's natyral
gas resources. It is the intent of the proposed rule to accomplish this by addressing certain
operating procedures that oil and gas and gas storage operators are to use when drilling into or
through a gas storage reservoir or the gas storage reservoir protective area. In order to assure
absence of leaking gas, the proposed rule requires gas storage operators to conduct
monitoring and inspections of gas storage wells.

There were no questions or discussion by the Council on this proposed rule.

The following proposed rules were discussed by the Office of Mining and Reclamation:

o 38CSR2 - "Surface Mining and Reclamation Rule”
o 3BCSR2A - "Rules for Mining and Restoration for Sandstone, Limestone, and Sand”

o 38CSR2B - "RULES FOR MINING AND RECLAMATION OF MINERALS OTHER THAN COAL™

Ed Griffith, Office of Surface Mining, discussed the proposed amendments to the Surface
Mining and Reclamation Rule. Ed told the Council that there are only minor amendments being
proposed to this year's rule. The proposed definition of "woodlands” in subsection 2.136
relates to the utilization of commercial woodlands in Approximate Original Contour variance
areas. This change is being proposed in order for the state to meet the federal policy that is
expected to change in July 1998. The proposed amendment to change the bonding
requirements of mining operations that request variances from contemporaneous reclamation to
the maximum amount per acre bond ($5,000 per acre) is found in subdivision 14.15.f. All other
amendments are being proposed in order to meet the requirements of the Office of Surface
Mining's program amendments.

Rocky Parsons, OMR's Philippi Office, next addressed OMR's proposed rules 38CSR2A
and 2B. Rocky explained to the Council members that 38CSR2B has been in place since 1983
and regulates all minerals other than coal. However, in accordance with the requirement that
separate rules for limestone, sandstone, and sand are to be promulgated, DEP is proposing



38CSR2A which will regulate only those minerals - 38CSR2B will regulate all minerals other
than limestone, sandstone, sand, and coal. Both proposed rules will regulate roads, blasting,
drainage control, methods of operation, excess spoil disposal, revegetation, mapping, transfer
of permits, permit renewals, revisions and incidental boundary revisions. 38CSR2A will provide
provisions for restoration and 38CSR2B will include provisions for reclamation. Rocky gave the
Council a brief history on the roadblocks the agency has encountered in the past several years
in thelr attempt to amend the quarry statute. He said since the agency has been unsuccessful
in that approach, it has become necessary to try to accomplish this through rule making. He
informed the Council of a public meeting held the previous week to discuss the two proposed
rules. He said the meeting was well attended and he believes the rules were well received by
everyone In attendance.

The three OMR proposed rules were discussed by the Council members. Bill
Raney said that although Rocky stated that the quarry rules have been well received by
industry and the citizens, he is concerned about whether there has been enough time for
the review of the proposed rules after they were drafted. He believes there would be a
smoother ftransition into the rule making process, ie., the public hearing/comment
period, etc., if there had been more involvement from outside DEP during the drafting of
the rules. ;

Mr. Larry Harris commented by e-mail 38CSR2A and 2B. His question is whether
the siltation measures include silt fences where runoff might enter streams. He said it is
not apparent what best management practices are for this sjtuation, and he wonders if it
needs to be spelled out. He knows of some operations in quarries where streams
muddy after rainfalls, such as the Elkins and Waco quarries near Snowshoe, and he
feels this is harming the streams. Do the new rules address this?

Rocky Parsons responded by saying that design criteria for drainage control
structures is found in the technical handbook. Silt fences are not adequate for sediment
control. The drainage system must be designed to hold .125 ac/ft of sediment for each
acre of disturbed land. All runoff must pass through a drainage control structure. There
is a provision for less sediment control (1/2 factor) for certain circumstances as
approved by the Director. Effluent limits as established in the NPDES permit must be
met.

Tony Grbac, Office of Surface Mining. addressed the following rule:

199CSR1 - “SURFACE MINING BLASTING RULE”

Tony began by briefing the Council on the history of the Surface Mining Blasting Rule.
This rule is being proposed to comply with SB681 - passed during the last session. This bill
created the Office of Explosives and Blasting and the Office of Coalfield Community
Development, which is under the West Virginia Development Office. The proposed rule will
regulate blasting laws and rules associated with all surface-mining operations. All duties
currently performed by OMR related to blasting, and all rules which now regulate blasting
(38CSR2C) will be transferred to this new office. Besides regulating blasting on all surface
mining operations, it will also implement and oversee pre-blast survey processes; maintain and
operate a system to receive and address questions, concerns and complaints relating to mining
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operations; determine the qualifications for individuals and firms performing pre-blast SUrveys;
establish the education, training, examination and certification of blasters; administer a claims
process for property damage caused by blasting; and conduct a study of blasting and make
recommendations regarding any appropriate rule or code changes.

Tony explained that the revenue generated by the proposed fee in 199CSR1 (one-half
cent times the number of pounds of explosive material used ruing the preceding month for any
purpose on the surface mining operations) would fund both the offices, as required by SB681.
After one year of collection, both offices are to report to the Legislature as to whether the
revenue collected is sufficient to operate both offices.

After several minutes of discussion between DEP and the Council members, Bill
Raney expressed his concern in filing the rule for public hearing in the specified time
frame. Mr. Raney asked if anyone outside DEP has been involved in drafting the rule.
OMR answered by saying the rule was drafted by several staff within OMR. Mr. Raney
replied that he believes there will be serious concerns with this rule once industry has
had an opportunity to review it. He believes the rule drafting process definitely needs
input from firms and individuals outside DEP, and he thinks the process will go
smoother once everyone has had the opportunity to address their concerns. Mr. Raney
recommended that the Director withhold this rule from the list of rules DEP proposes to
file for public hearing/comment period in the coming week to give all interested parties a
chance to participate in drafting the rule.

After discussion of this recommendation, Chairman Miano said he befieves
the best approach would be to continue with the filing of the proposed rule for public
hearing, start the rule in the normal process and time frame, and in the meantime he
would commit to putting together a work group of interested parties to discuss the rule.
If DEP feels that more time is needed once the group begins their work on the rule, he
will consider the possibility of either extending the comment period or filing for another
public hearing. He said he will also decide in the near future whether DEP will file the
rule as an "Emergency Rule” since HB 681 will become effective on June 11.

Council members also pointed out a typographical error in subdivision 3.9.a.3. of
the rule relating to cross-references that will be corrected by DEP.

Barb Taylor and Mike Johnsoh. Office of Water Resources, briefed Council on the
following rules:

o 47CSR57A - “Groundwater Protection Standards at $team Electric Generating Facilities”
o 47CSR26 - "Water Pollution Control Permit Fee Schedule”

o 47CSR31 - “State Water Pollution Control Revolving Fund Program Rule”

Barb described the proposed "new” rule relating to Groundwater Protection Standards at
Steam Electric Generating Facilities. She noted that the rule is a result of a Notice of Intent
filed on October 24, 1994, by the West Virginia Steam Electric Generation Industry, with the
Director of DEP, in accordance with 47CSR57 to apply for a class variance for all West Virginia
power stations and associated disposal sites. At that time, DEP provided AEP and AP with the



opportunity to conduct a four-year study to gather the necessary data to support their variance
request. The objectives were met by assembling and reviewing data, estimating potential
impacts to receptors, and performing an economic assessment impact analysis to the industry,
commercial enterprises, and citizens at large if compliance with the Groundwater Protection Act
were required without benefit of the variances. After review of the four-year study, the Director
determined that granting this request for a variance at these locations would not pose adverse
effects to human health or the environment. There are no human or environmental sensitive
receptors between the coal storage areas or as ponds; therefore, it is unlikely there will be
adverse affects. Barb gave each member a copy of the four-year study on which the Director
made his determination.

Chairman Miano told Council that DEP is definitely willing to look at such cases where
extensive research and study have been done by the regulated community to back up their
findings before granting such variances, and believes DEP will see more studies like this in the
future.

Barb next apprised the members on the proposed amendments of the Water Pollution
Control Permit Fee Schedule. She stated that amendments are being proposed as a result of
HB 2684, passed March 11, 1899, and effective ninety days from passage. The Director is
required to implement an emergency rule to implement the fee schedule authorized by the
amendments by July 1, 1989. This rule was filed as an "Emergency Rule" on June 7, 1999.

Mike Johnson, Office of Water Resources' Construction Assistance Office, briefed the
Council on 47CSR31 - the Water Pollution Control Revolving Fund Program rule: The
amendments to this rule are being proposed to allow the State Revolving Fund low interest
terms to be extended from 20 years to 30 ysars for communities that qualify as
"disadvantaged." There is only one other state in the country to receive such approval from
EPA. Mike informed the Council that he was only recently made aware of this extension by
EPA to extend the low interest loans from 20 to 30 years while attending a meeting out of state.
This rule was filed as an "Emergency Rule" on May 24, 1999.

Council members unanimously agreed that Mike Johnson should be commended
for gathering this information and proposing the amendment to the rule that will enable
disadvantaged communities to immedijately take steps toward constructing watershed
projects that will provide affordable monthly sewer rates.

Open Discussion:

Chairman Miano and Council members expressed their compliments to the program
offices for all their hard work, especially with the stakeholders process -- it is obvious a lot of
hard work has gone into the process in order to make their efforts more productive.

Bill Raney asked a question relating to the "More or Less" Stringency statement that
appears on the front of some DEP rules, but not on others, and voiced his concern if DEP is
paying close attention to this, or if the same statement is appearing with all proposed rules.
Carrie Chambers from the Director's Office explained that statement was once required to be
included in the "General" section of each rule; however, it is now placed in the briefing
document that is attached to each rule, and required by the Secretary of State's Office and the
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Legislative Rule-Making Review Committee, before it is filed. She went on to explain that with
the rush to get draft copies of the rules to Council members as soon as possible, some of the
Briefing Documents had not been completed, but would be attached to all DEP rules before
they are filed for public hearing. Chairman Miano went on to say it is his belief that all program
offices are carefully scrutinizing each rule before that decision is made.

Chairman Miano thanked Council for taking time from their busy schedules to review the
extensive list of DEP's proposed rules. He informed the Council that the minutes would be left
open for comment untif Wednesday, June 16, at which time the minutes will be attached to the
rules and filed with the Secretary of State's Office and the Legislative Rule-Making Review
Committee for notice of public hearing/comment period.

Before adjourning the meeting, the Council informed Chairman Miano that they would
prefer beginning future meetings at 10:00 a.m., instead of the usual time of 1:00 p.m. The
meeting was then adjourned at 3:30 p.m. o



45C8R6

TITLE 45 ;‘:,E:' ‘;“t ™ ‘A‘n‘.’ 1‘"'!‘\.“
LEGISLATIVE RULE Pttt
DIVISION OF ENVIRONMENTAL PROTECTIO®N: 1= - 1y iy ¢
OFFICE OF AIR QUALITY c
WP o e L
SERIES 6 TR T

TO PREVENT AND CONTROL AIR POLLUTION
FROM COMBUSTION OF REFUSE

§45-6-1. General.
1.1. Scope.

1.1.a. The purpose of Sertes6 this rule is
to prevent and control air pollution from
combustion of refuse. Neither compliance with the
provisions of this rule nor the absence of specific
language to cover particular situations constitutes
approval or implies consent or condonement of any
emission which is released in any locality in such
manner or amount as to cause or contribute to
undesirable levels of air contaminants. Neither
does it exempt nor excuse anyone from complying
with other applicable laws, ordinances, regulations
or orders of governmental entities having
Jurisdiction.

1.1.b. All persons engaged in any form of
combustion of refuse shall give careful
consideration to the effects of the resultant
emissions on the air quality of the area(s) affected
by such burning. Important considerations include,
but are not limited to, the location and time of
buming, the type of material being burned and the
potential  emisslons and the prevailing
meteorological conditions. Persons failing to give
due consideration to these factors will be in
violation of this rule.

1.1.c. Itis the intent of the Director that
all incorporated areas and other local governmental
entities prohibit open buming and develop
alternative methods for disposal of waste matenal.
If such action is not taken in any air basin, air
quality control region or other such areas as the
Director may designate, then such action may be
taken by the Director to insure compliance with air
quality standards.

1.2. Authority. -- W. Va. Code §22-5-1 et
S€q.

1.3. Filing Date. -~ Apri28,1995.
1.4. Effective Date. -- May1+1995-

1.5, Former Rules -- This legislative rule
amends 45CSR6 “To Prevent_and Control Air

Pollution From Combustion of Refuse”™ which was
filed on April 1, 1995, and which became effective
May 1, 1995,

§45-6-2. Definitions.

2.1. "Air Pollution", 'statutory air pollution’
shall have the meaning ascribed to it in W. Va.
Code §22-5-2.

2.2. "Air Pollution Control Equipment” means
any equipment used for collecting or converting
gasborne particulate or gaseous materials for the
purpose of preventing or reducing emission of these
materials into the open air.

243. "Director" means the Pdirector of the
West—Varginta Pdivision of Eenvironmental
Pprotection or such other person to whom the
director has delegated authority or duties pursuant
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to W. Va. Code §§22-1-6 or 22-1-8.

2.54. "Flare", 'flare stack' means and includes
a combustion source normally comprised of, but
not limited to, a length of stack or pipe which has
an attached burner mechanism designed to destroy
liquid or gaseous material with an open or semi-
enclosed flame.

2.65. "Incineration” means the destruction of
combustible refuse by burning mn a fumace
designed for that purpose. For the purposes of this
rule, the destruction of any combustible liquid or
gaseous material by burning in a flare/flare,
thermal oxidizer or thenmal catalvtic oxidizer stack
shall be considered incineration.

2.76. "Incinerator” means any device used to
accomplish incineration.

2.87. ‘Incinerator Capacity" shall be the
manufacturer's or designer's guaranteed maximum
charging rate or such other rate as may be
determined by the Director in accordance with
good engineering practices. In case of conflict the
determination by the Director shall govern. For the
purpose of this rule, the total of the capacities of all
furnaces within one system shall be considered as
the "Incinerator Capacity".

2.98. "Industrial Waste Incinerator” means an
incinerator which 1s used to Incinerate gaseous,
liquid, semi-liquid and/or solid by-product waste
from industrial sources.

29. “Land Clearing Debris” means that
vegetative material generated by clearing of land
for purposes of preparation for development,
construction, mining or other such activity. Non-
vegetative refuse is not included in this meaning.

2.10. "Opacity” means the degree to which
smoke and/or particulate matter emissions reduce
the transmission of light and obscure the view of an
object in the background.

2.11. "Open Burning" means the combustion
of refuse whereby the gaseous products of
combustion are not conveyed through man-made

means from one point to another and are
discharged directly to the open air. This term
includes  “burn  barrels” and air _curtain

2.12. "Particulate Matter" means any material,
except uncombined water, that exists in a finely
divided form as a liquid or solid.

2.13. "Pathological Waste Incinerator” means
an incinerator used to dispose of animal and/or
human tissue, bandages, medical wastes; and
medical laboratory wastes.

2.14. "Person" means any and all persons,
natural or artificial, including the state of West
Virginia or any other state. the United States of
America., any municipal, statutory, public or
private corporation organized or existing under the
laws of this or any other state or country, and any
firm, partmership or association of whatever nature.

2.15. "Refuse" means the useless and/or
unwanted or discarded solid, liquid and/or gaseous
waste materials resulting from community,
commercial, industrial or citizen activities,

2.196. "Sewage Sludge Incinerator” means an
incinerator which is used to incinerate the sludge
produced by municipal or industrial sewage
treatment plants.

2.187. "Smoke" means small gasborne and
airborne particles emitted as the result of the
combustion of refuse in sufficient numbers to be
visible.

2.18. Other words and phrases used in this
rule, unless otherwise indicated, shall have the
meaning ascribed to them in W. Va. Code §22-5-1
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¢t seq.
§45-6-3. Open Burning Prohibited.

3.1. General Provisions==-The open burning of

refuse for—the—purpose—of —volume—reduction;
chminatton—or-product recovery by any person,
firm, corporation, association or public agency is
prohibited except for the following exemptions:

3.1.a. Vegetation grown on the premises
of a home or farm, provided that there 1Is
compliance ~ with  the  provisions  of
subseettondivision 1.1.b:, and the health, safety,
comfort and property of persons are protected from
the effects of such buming.

3.1.b. Fires set for the purpose of bona
fide instruction and training of public and
industrial employees and members of volunteer fire
departments in the methods of fighting fires,
provided that approval to conduct such buming 1s
received from the Director or the Director's duly
authorized representative. Buming of structures

for fire training is subject to specific requirements
of 45CSR15._ in particular. 40 CFR_ Part 61

Subpart M.

3.1.c. Open buming of construction-and
demohitton—vastes land clearing debns provided
that all the following conditions are met:

3.1.c.1. There is no practical alternate
method for the disposal of the material to be
burned;

E

3.1.c.2. The health, safety, comfort
and property of persons are protected from the
effects of such burming;

3.1.c.3. Such buming shall not be
conducted for salvage purposes; and;

3.1.c4. hrnon-rural-areas aApproval
to conduct such burmning is received from the
Director or the Director's duly authorized
representative.

3.1.ed. Open buming of propellant and
explosives wastes, provided that the open buming
15 conducted in accordance with 435CSR25.

3.2. The exemptions listed in subsection 3.1
are subject to the following stipulation:

3.2.a. Upon notification by the Director,
no person shall cause, suffer, allow or permit any
form of open buming during existing or predicted
periods of atmospheric stagnation. Notification
shall be made by such means as the Director may
deem necessary and feasible.

§45-6-4. Emission Standards for Incinerators
and Incineration.

4,1. No person shall cause, suffer, allow or
permit particulate matter to be discharged from any
incinerator into the open air in excess of the
quantity determined by use of the following
formula:

Emissions (Ib/hr) = F x Incinerator Capacity
(tons/hr)

Where, the Ffactor, F, is as indicated i Table
I below:

Table I: Factor, F, for Determining Maximum
Allowable Particulate Emissions
Incinerator Capacity Factor F Factor

A. Less than 15,000 lbs/hr 543
B. 15,000 lbs/hr or greater 2.72

4.2. After the—effective—date—of—this
ruteSeptember 1, 1969, in the Counties of Brooke,
Hancock, Ohio, Marshall and Kanawha; and the
Magisterial Districts of Valley (Fayette County),
Scott and Pocatalico (Putnam County), Tygart
(Wood County), the City of Fairmont and those
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portions of Union and Winfield Magistenial
Districts west of I-79 (Marion County), no person
shall cause, suffer, allow or permit the operation of
any incinerator during the period starting one (1)
hour before sunset and extending until two (2)
hours after sunrise. This subsection shall not apply
to the operation of pathological, industrial,
municipal or sewage sludge incinerators. '

4 3. Emission of Visible Particulate Matter:—-
No person shall cause, suffer, allow or permit
emission of smoke into the atmosphere from any
incinerator which is as—c}mk—orﬂmkcr—m*shadtor

of-this-Ringelmanmnumber twenty (20%) percent
opacity or greater.

4.4. The provisions of subsection 4.3- shall
not apply to smoke;-the-shade-or-appearance—of
which is less than No-2-emthe-Ringehmann-Smoke

Chartor theequivatent-opacity of this Ringehmann
number forty (40%) percent opacity, for a period
or periods aggregating no more than eight 8)
minutes per start-up, or six (6) minutes in any sixty
(60)-minute period for stoking operations.

4.5. No person shall cause, suffer, allow or
permit the emission of particles of unburned or
partially bumed refuse or ash from any incinerator
which are large enough to be individually
distinguished in the open air.

4.6. Incinerators, including all associated
equipment and graunds, shall be designed, operated
and maintained s6 as to prevent the emission of
objectionable odors.

4.7. Incineration of Residues and Hazardous
Materials:—-Persons responsible for the incineration
of hazardous materials such as insecticides, empty
insecticide containers, toxic materials, certain
chemical residues, explosives, used bandages and
other medical wastes, pathological wastes, human
and animal remains and other like materials shall
give the utmost care and consideration to the
potential harmful effects of the emissions resulting
from such activities. Evaluation of these facilities
as to adequacy, efficiency and emission potential

will be made on an individual basis by the Director,
working in conjunction with other appropnate
governmental agencies.

§43-6-5. Registration.

5.1. Within thirty (30) days after the effective
date of this rule, all persons owning and/or
operating incinerators within the state shall have
registered with the Director on forms made
available by the Director, the name of the person,
company or corporation operating the plant, the
address, location, county, ownership (lessee,
lessor), the principal officer of the company and
any such other reasonable information as the
Director may require including, but not limited to,
make, model, capacity, operating temperature, fuel
used, stack parameters and description of air
pollution control equipment.

§45-6-6. Permits.

6.1. No person shall construct, modify or
relocate any incinerator without first obtamning a
permit in accordance with the provisions of W. Va.
Code §§22-5-1 et seq. and 45CSR13.

§45-6-7. Reports and Testing.

7.1. At such reasonable times as the Director
may designate, the operator of any incinerator shall
be required to conduct or have conducted stack
tests to determine the particulate matter loading, by
using 40 CFR Part 60, Appendix A, Method 5 or

other equivalent EPA approved method approved
bv the Director, in exhaust gases when—the

o ’ believe. based
ofations—that—t tormssiomtimmitation -]

ing—vi 1 Such
tests shall be conducted in such manner as the
Director may specify and be filed on forms and in
a manner acceptable to the Director. The Director,
or the Director's authorized representative, may at
the Director’s option witness or conduct such stack
tests. Should the Director exercise his option to
conduct such tests, the operator will provide all the
necessary sampling connections and sampling ports
to be located in such manner as the Director may
require, power for test equipment and the required
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safety equipment such as scaffolding, railings and
ladders to comply with generally accepted good
safety practices.

7.2. The Director, or the Director's duly
authorized representative, may conduct such other
tests as the Director may deem necessary to
evaluate air pollution emissions other than those
noted above.

§45-6-8. Variances.

8.1. Ifit can be demonstrated to the Director
that the disposal of certain materials by any method
other than burning leads to ground water
contamination, then the person responsible for the
disposal of such matenals shall submit to the
Director within sixty (60) days a program leading
to the construction of a suitable incinerator. If
such program is accepted by the Director, the
person shall not be in violation as long as the
program is observed.

8.2. Due to unavoidable malfunction of
equipment, emissions exceeding those provided for
in this rule may be permitted by the Director for
periods not to exceed five (5) days upon specific
application to the Director. Such application shall
be made within twenty-four (24) hours of the
malfunction. In cases of major equipment failure,
additional time periods may be granted by the
Director provided a corrective program has been
submitted by the owner or operator and approved
by the Director.

§45-4-9. Inconsistency Between Rules.
9.1. In the event of any inconsistency between

this rule and anv other existing rule of the West
Virginia Division of Environmental Protection.
such inconsistency shall be resolved by the
determination _of the Director and such
determination shall be based upon the application
of the more stringent provision, term. condition,

method or rule.
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PUBLIC HEARING ON PROPOSED LEGISLATIVE RULE

In the matter of:

45 CSR 6 "To Prevent and Control Air Pollution
From Combustion of Refuse"

Transcript of proceedings had at a public
hearing in the above-styled matter for the West Virginia
Division of Environmental Protection, Office of Ailr
Quality at the Conference Room, 1558 Washington Street,
East, Charleston, West Virginia, 25305, commencing at 6:23

p-m. on the 19th day of July 1999, pursuant to notice.




-LASER REPORTEHRS PAPER & MFG. CO. BOD-626-6313

FORM CSR

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

MS. CHANDLER: Good evening. This public hearing
will now come to order on this 19th day of July, 1999 at
the West Virginia Division of Environmental Protection,
Office of Air Quality’s Conference Room located at 1558
Washington Street, East, Charleston, West Virginia.

The purpose of the public hearing is to receive
comments on the proposed rules filed in the Secretary of

State’s Office on June 16, 1999 and noticed in the State

Register on June 18, 1999. The proposed legislative rules
are 45 CSR 1, 45 CSR 2, 45 CSR 3, 45 CSR 4, 45 CSR 5, 45
CSR 6, 45 CSR 7, 45 CSR 10, 45 CSR 12, 45 CSR 16, 45 bSR
17, 45 CSR 18, 45 CSR 23, 45 CSR 25, 45 CSR 33 and 45 CSR

34. The rules were noticed in a Class I legal

advertisement in both The Charleston Dailv Mail and The

Charleston Gazette, and notice was also sent to various

individuals and organizations.

This public hearing is being held pursuant to the
provisions of 29A of the West Virginia Code and Section
110 of the Clean Air Act.

My name 1s Jeanne Chandler of the Public Information
Office of the West Virginia Division of Environmental
Protection. I will be the moderator for these

proceedings.

Q & A COURT REPORTERS, INC. (800) 937-9512
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In order to obtain separate transcripts for each of
the rules, the hearing procedure this evening will be to
introduce each rule individually, allow time for oral
comment and close the hearing for that particular rule.
Written comments for any rule may be submitted at the end
of this public hearing tonight. For those of you wishing
to make oral comments, a sign-up sheet was provided and
sign up now if you haven’t already done so. Please limit
your comments to five minutes. The comment period has
been extended until July 28th until 5:00 p.m. Written
comments may be sent to the attention of Edward L. Kropp,
Chief, Office of Alir Quality, 1558 Washington Street;
East, Charleston, 25311. Comments will not be accepted by
e-mail. Your comments will be made a part of the rule-
making record.

The court reporter is Ms. Paula J. Moore. She’s with
Q & A Court Reporters, Incorporated. If anyone desires a
transcript of this proceeding, please contact Ms. Moore at
937-2555.

The purpose of this public hearing is to accept
comment on 45 CSR 6, "To Prevent and Control Air Pollution
from Combustion of Refuse." The purpose of the rule seeks
to control emissions from the combustion of refuse by the

prohibition of open burning in West Virginia.

Q & A COURT REPORTERS, INC. (800) 937-9512
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The rule also establishes weight and visible emission
standards for incinerators and incineration and is part of
the West Virginia State Implementation Plan approved by
the U.S. Enviromnmental Protection Agency to assure
attainment and maintenance of attainment with the National
Ambient Air Quality Standards for particulate matter. The
revisions proposed herein were initiated by the Office of
Alr Quality as part of a broad effort to modernize and
streamline all the Office rules. The current revision
process 1is also intended to update and harmonize this rule
with other rules of the Office of Air Quality. The
proposed revisions are the result of a thorough review in
a stakeholder process that was inclusive of the Office of
Air Quality, representatives of the requlated community,
concerned citizens and the environmental community.

Upon authorization and promulgation of revisions to
45 CSR 6, the Office of Air Quality will seek federal
approval of the rule change by the U.S. Environmental
Protection Agency for inclusion in the State
Implementation Plan for the Federal Clean Air Act.

The floor is now open for public comment. (No
response.) There being nothing further, this public
hearing for 45 CSR 6 is concluded.

(WHEREUPON, the hearing was

Q & A COURT REPORTERS, INC. (800) 937-9512
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concluded at 6:25 p.m.)

Q & A COURT REPORTERS, INC. (800) 937-9512
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WEST VIRGINIA DIVISION OF ENVIRONMENTAL PROTECTION
OFFICE OF AIR QUALITY

STATE OF WEST VIRGINIA,

N

COUNTY OF KANAWHA, to-wit:

I, the undersigned, Paula J. Moore, a Certified
Court Reporter and Notary Public within and for the State
of West Virginia, duly commissioned and qualified, do
hereby certify that the foregoing is, to the best of my
skill and ability, a true and accurate transcript of all
the proceedings had in the aforementioned matter.

Given under my hand and official seal this 27th

day of July 1999.

%MM %wwt/

Certified/court Reporter
Notary Public

My commission expires November 12, 2006.

OFFICIAL SEAL )
NOTARY PUBLIC
STATE OF WEST VIRGINIA
PAULA J. MOORE !
223 NASH LANE )
BUFFALO, WV 25033 4
jor Explres N ber 12, 2006 ¢

ity
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4406 Venable Ave SE T4

Charleston, WV 25304
July 28, 1999

Edward L. Kropp _ T
Chief, Office of Air Quality o
West Virginia Division of Environmental Protection

1558 Washington Street East

Charleston, West Virginia 25311

Dear Mr. Kropp;

The following comments are in regard to the package of air quality proposed rules.
While | represented the League of Women Voters in the stakeholder process, they are not the
final or official word of the League, but are my own.

Having read all the proposed rules in one sitting, | am struck first by the amount of
discretion given to the Director. | recognize that discretion and judgement are necessary to the
effective enforcement of air quality regulations, but in 45CSR 3, section 5.4, the director has
discretion to revoke the operating permit of a hot mix asphalt plant that did not maintain the
requirements of the rule. Since the requirements are basic--no particulates beyond a certain
standard, | believe that the rule should read, “shall revoke, unless good cause is shown by the
permitee”. Similar language should be used in the equivalent sections throughout this
regulatory package. Giving wide latitude to the Director could provide a legal defense to
favoritism, should a Director be so inclined.

| am similarly concerned about the lack of deadlines throughout the proposed rules.
While it is clearly inappropriate to delineate rigid timelines, it is appropriate to expect that the
agency will act expeditiously in its contacts with the regulated community and the public. It
would strengthen the rules iIf such language was placed throughout the rules package where
appropriate,

The process used by the Office of Air Quality in revising the rules is excellent. Bringing
together the stakeholders to work together, and come to a common understanding, is a process
that should be duplicated, not only within the Divisions of Environmental Protection, but
throughout state government. | hope that as additional air quality rules are revised that the
same process will be used. The rules are indeed improved by this process. | do support the
proposed rule revisions and trust that they will be approved by both the Legislature and the

EPA.

Thank you for making it possible for me and other citizens to participate in this important
project. Inclusiveness made for a better product than earlier rule writing precedures.

Sincerely

T Eoaty Lens

Conni Gratop Lewis
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

REGION i
1850 Arch Street
o T, Philadelphia, Pannsylvania 19103.2029
N7
S,
Mr. Edward L. Krapp, Chief Tuly 1, 1999
Office of Air Quality
West Virgimia Division of Environmental Protection
1558 Waashington Street, East

Charleston, West Virginia 25311

Dear Skipp:

P.az2-g2

On June 28, 1999, we received your Notice of Public Hearing and Public Comment Period
as well as copies of the praposed revisions to 16 rules which your office is proposing to adopt,

effective the spring of 2000, Of these 16 proposed rules, we have determined that 14 of them

may be impacted by current federal requirements., Therefore, we wish to review these proposed

rules and provide your agency with dny comments we may have for the public record. This
allows your agency to make any agreed upon revisions to the proposed rules pursuant to our

comments prior to their formal adoption. This would pave the way for expeditious approvals of

these revised rules by EPA at the time of formal submittal

However, given that we would have had only 14 working days until your scheduled date
to close the public record, our office will not have time to perform the comprehensive review we
normally provide to your agency. Therefore, I am requesting an extension of the date by which

comments may entered into the public record. If you could provide a 30-day extension we wo
be most appreciative, however, even a 15-day extension would be helpfill. EPA would much

uld

prefer to identify any concems we might have to your office while the State regulagtions are ar the

Proposal stage, and work with yau to resolve these ¢oncerns before West Virginia formally
adopts and submits these regulations for federal approval.

I know you share my belief that our agencies should work together to avoid disapprovals

and the uncertainties they pose to the regulated comunuaity and the public. Please let us know
your decision as soon as possible by having your staff contact Harold Frankford at 215 8]4-21]

Sincerely,

Marfia L. Spink, Associate Director

Offlce of Air Programs
if Protection Division

Celebrating 25 Years of Environmental Progress

08,
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July 27, 1999

Mr. Edward Kropp, Chief

Office of Air Quality

WYV Division of Environmental Protection

1558 Washington Street, East

Charleston, West Virginia 25311

Dear Chief Kropp:

The Contractors Association of West Virginia (CAWYV) is a non-profit, trade
organization representing over 450 firms that are involved directly and indirectly in
the construction industry in West Virginia and surrounding states.

The CAWYV is vitally interested in governmental regulatory programs that
may impact its members and, to that end, has participated in the stakeholder process
that has been conducted by the Office of Air Quality (OAQ) with respect to the
revision of various air quality regulations. Certain changes to the regulations that
had been requested by the CAWYV in the course of the stakeholder process were not
incorporated in the proposed rule that has been presented for public comment. The
CAWV files these comments to identify what it believes are problems with the
proposed regulations in the hope that the OAQ will consider further revisions.

The two regulations addressed by these comments are Series 6, “To Prevent
and Control Air Pollution from Combustion of Refuse,” and Series 17, “To Prevent

and Control Particulate Matter Air Pollution from Materials Handling, Preparation,

Storage and Other Sources of Fugitive Particulate Matter.”
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I. Comments on Proposed Revisions to Series 6:

The changes proposed to Series 6 that are of concern to the CAWYV relate to

open buming requirements. Under the current regulation there is a general

prohibition on open burning with certain specified exceptions. Among the

exceptions is the open burning of “construction and demolition waste,” so long as

four conditions are met. Those conditions are:

(1) There is no practical method for disposal of the material to be burned;

(2) The health, safety, comfort and property of persons are protected from the
effects of the burning;

3) The burning is not done for salvage purposes; and

(4) “In non-rural areas” approval to conduct such burning is received in advance.

See 45 CSR 6, § 3.1.c.

The proposed rule would change this exception by prohibiting the open
burning of “construction and demolition waste” altogether and by allowing the open
burning of “land-clearing debris” only with the approval (presumably in advance) of
the West Virginia Division of Environmental Protection (“WVDEP”). The CAWYV,
in the course of the stakeholder process and as evidence of its good faith in seeking
constructive and positive changes to the regulations, did not object to the elimination
of the construction and demolition waste burning option. The CAWYV did object,
however, to the requirement that all burning of land-clearing debris must receive
advance approval from the WVDEP, regardless of where and when the burning
occurred. We believe this is an unnecessary restriction on construction operations,

particularly in rural areas. Furthermore, while the approval of the DEP will be




required in every instance, the proposed rule does not state that if the other three
conditions on open burning are satisfied, such approval will be granted.

An additional concern raised by the CAWYV in the stakeholder process is the
absence of any time limits with respect to such approvals. Delays in granting such
approvals can significantly impact construction schedules and result in onerous
penalties being placed upon contractors. Although this generally has not been a
problem in the past, and the OAQ has typically been responsive in providing
approvals in non-rural areas, we are uncertain as to the timeliness with which
approvals will be given with the proposed expansion of the open burning restrictions.

For these reasons, the CAWV urges that the proposed rule be revised by
limiting the required approval for open burning of land-clearing debris to those
activities occurring in “non-rural areas.” In the alternative, should the DEP require
such approval in all locations, we request that a time limit be inserted such that if a
requested approval is not granted within seven (7) days of the request, the request
will be deemed approved.

A. Policy on Open Buming:

The OAQ currently has a policy that provides guidance with regard to its
existing open burning requirements. This guidance generally has been followed by
our members in the course of their operations. We understand that the 0OAQ is
currently considering a revision to the open burning policy due in part to changes that
may result from these proposed rules. The CAWV respectfully requests that the open
bumming policy be made available for public review and comment. We have been

provided with an early draft of the policy through the stakeholder process and



appreciate the opportunity to review planned changes. However, we believe that
formal adoption of such policy should occur only after there has been an opportunity

for general public review and comment on the proposal,

I1. Comments on Proposed Revisions to Series 17:

Series 17 has been a part of the regulations of the OAQ since at least 1979
and its purpose was to control particulate matter air emissions in certain counties in
West Virginia where particular problems with air quality had been identified. Series
17 currently applies only to Kanawha County and selected portions of Fayette,
Putnam, Wood and Marion counties. The proposed rule would revise Series 17 by
expanding its coverage to encompass the entire state.

In addition, requirements applicable to construction and demolition activities
are directly set out under the current rules. In contrast, very general requirements are
set out in the proposed rule which prohibit discharges of fugitive particulate matter
(dust) beyond boundary lines in a manner which causes or contributes to statutory air
pollution. The proposed rule mandates, by implication, certain types of fugitive dust
control activities that are to be followed in order to avoid violating the requirements
of the rule. These activities include:

1) use, where practicable, of water or chemicals for control of particulate

matter in demolition of existing buildings or structures, construction

operations, grading of roads or the clearing of land;

2) the application of asphalt, water or suitable chemicals on unpaved

roads, material stockpiles and other services which can create airbome



particulate matter;

3) covering of material transport vehicles, or treatment of cargo, to

prevent contents from dripping, sifting, leaking or otherwise escaping and

becoming airborne and prompt removal of tracked material from roads or
streets; and

4) installation and use of hoods, fans and fabric filters to enclose and

vent the handling of materials, including adequate containment of methods

during sandblasting, abrasive cleaning or other similar operations. 45 CSR

17, § 3.2.

While these control requirements already appear in the current regulations,
they are mandated only for a small area of our state.

The effect of the proposed changes to Regulation 17 is to create a new
statewide regulatory program with regard to the control of fugitive dust. We believe
this proposal is made without a demonstration that such a pervasive regulatory
program is necessary to address general and widespread problems related to fugitive
dust emissions. We have been unable at this point to identify the costs associated
with statewide compliance with these requirements. However, we believe such costs
would be significant.

The CAWYV recommends that the OAQ retain the current approach with
respect to the fugitive dust emissions, that is, first identify those specific locations
of the state where such emissions have proven to be a problem, then specify the
required controls. Should this require revisions to current § 2 of Series 17 with the

specification of additional areas to which the regulation should be applied, the



CAWYV would support such an approach.

II.  Conclusion

The CAWYV appreciates the opportunity to provide these comments to the
OAQ with respect to the proposed changes to its regulations. We further appreciate
the significant efforts made by the agency to allow open and free discussion with
respect to its regulations in the course of the stakeholder process.

Should you have any questions concerning these comments, please contact

me at 304-342-1166.

Sincerely,

Michael L. Clowser
Executive Director

cc: R.M. Brewer, CAWV President
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& 1650 Arch Street
-y Philadelphia, Pennsylvania 19103-2029
Mr. Edward L. Kropp, Chief July 27, 1999
Office of Air Quality

West Virginia Department of Environmental Protection
1558 Washington Street, East
Charleston, West Virginia 25311

Dear Mr. Kropp:

Thank you for granting the extended opportunity to comment on the proposed revisions to
the following regulations: 45CSR2, 45CSR3, 45CSRS5, 45CSR6 and 45CSR7 to prevent and
control particulate matter pollution. Our comments are outlined in an enclosure to this letter.

EPA has serious concerns regarding the use of “Director discretion” language contained in
these revisions. In many instances the regulations provide for the Director to approve alternatives
to such things as specified stack test methods or monitoring methods to determine opacity. Such
language for “Director discretion™ is not approvable for regulations to be included in a State
Implementation Plan (SIP). You could render these regulations approvable as SIP revisions by
adding language which indicates that the Director would only approve alternatives which have
also been federally approved. For regulations being adopted for purposes of taking delegation of
New Source Performance Standards or Maximum Achievable Control Technology, it is important
to note that currently States may not be delegated the authority to approve alternatives to items
such as stack test methods.

Our second major concern is the language which provides automatic exemptions to
sources from enforcement action. EPA is currently reviewing its policy on excess emissions. A
copy of EPA’s current policy statement on this issue is enclosed.

Please include this letter and the enclosed comments in the public record on the proposed
rule revisions. Ruth Knapp of my staff has been assigned to this project. She may be reached at
(215) 814~2191. If you have any questions, please contact Ruth Knapp or Walter Wilkie, Acting
Chief, Technical Assessment Branch at (215) §14-2150.

Sincerely,

Judith M. Katz, Director

r Protection Division

Enclosures

cc: John Benedict

Customer Service Hotline: 1-800-438-2474



Comments on West Virginia Proposed Revisions

General Comments

1.. The proposed revisions to 45CSR5 appear to contain additional revisions to the regulation
which have not been submitted for inclusion into the State Implementation Plan (SIP).

2. EPA is currently reviewing its policy on excess emissions and start-ups, shut-downs,
maintenance and malfunctions. Enclosed, please find EPA’s current official policy statement on
this issue as described in the memorandum entitled “Policy on Excess Emissions During Startup,
Shutdown, Maintenance, and Malfunctions” (February 15, 1983). Generally excess emissions
during these periods should be handled with enforcement discretion and not automatically
exempted from enforcement action. EPA has tried to identify major provisions that may be
effected by this policy and any possible revisions to-this policy. However, additional provisions in
these proposed regulations could also be effected.

Comments on Proposed Changes to WV Regulation 45CSR2 “To Prevent and Control
Particulate Air Pollution from Combustion of Fuel in Indirect Heat Exchangers”

45-2-2 Definitions

1. Section 2.14 states in part “This term does not include process heaters as defined in
subsection 2.27.” Process Heaters are defined in subsection 2.26 not subsection 2.27.

45-2-8 Testing, Monitoring, Recordkeeping and Reporting

1. Section 8.1.a and 8.1.b allow the Director to approve equivalent test methods for determining
compliance with opacity and mass emission limits. These provisions provide very broad
Director’s discretion. Although, States may approve minor modifications to test procedures,
alternative methods for determining compliance with opacity and mass emission limits cannot be
approved solely by the State. Any alternative test methods used to determine compliance with
opacity or mass limits must be federally approved.

2. Section 8.2.a states that “such monitoring plan shall include, but not be limited to, one or more
of the following: continuous measurement of emissions, monitoring of emission control
equipment, periodic parametric monitoring, or such other monitoring as required by the Director.”
This provision appears to indicate that the Director could approve a monitoring plan which did
not contain any of the following: monitoring of continuous emissions, momnitoring emission control
equipment, and parametric monitoring. A clarification should be provided to indicate if this is the
intent of the provision, or if the intent was to allow the Director to require monitoring in addition
to those types already identified.



3. Section 8.2 a.3 states that “Excursions outside the range of the control equipment or
operational parameters . .. will not necessarily constitute a violation of this rule.” This provision
implies that excess emissions will not necessarily constitute a violation of the SIP. EPA is
currently reviewing the policy regarding excess emissions particularly as they relate to startup,
shutdown, maintenance, and malfunction and affirmative defense. This provision appears to
remove enforcement discretion and would not be acceptable to EPA.

4. Section 8.5 indicates that the Director may revise testing, monitoring, reporting and
recordkeeping instructions pertaining to this rule. The term “instructions” is not defined in the
rule. This provision provides for very broad Director’s discretion. A State may approve minor
changes to testing, monitoring, reporting and recordkeeping requirements of this rule. However a
State may not solely approve significant changes to these portions of the rule. Significant changes
to testing, monitoring, reporting and record keeping must be federally approved.

45-2-9 Start-ups, Shut-downs and Malfunctions

1. Section 9.3 makes provisions for reporting malfunctions. See General Comments #3.
Based on the language in the proposed regulation, this portion of the rule would not be acceptable
to EPA.

Comments on Proposed Revisions to WV 45CSR3 - To Prevent and Control Air Pollution
from the Operation of Hot Mix Asphalt Plants

45-3-2 Definitions

1. The definition of malfunction differs slightly from the definition in 45CSR2. If West Virginia
wishes to be consistent, the state could add the phrase “upset condition” as used in 45CSR2.

45-3-3 Emissions of Smoke and/or Particulate Matter Prohibited and Standards of
Measurement - Visible

1. Section 3.1 and 3.2 allow the Director to approve equivalent methods for determining
opacity. Although States may approve minor modifications to test procedures, alternative
methods for determining compliance with opacity and mass emission limits cannot be approved
solely by the State. Any alternative test methods used to determine compliance with opacity or
mass limits must be federally approved.

43-3-5 Permits
1. Section 5.3 indicates that permit applicants must demonstrate that they “will not cause or

contribute to the violation of applicable ambient air quality standards.” This section does not
contain specific information about how a source would demonstrate that they would not “cause or



contribute to the violation . . . ” The air quality analyses required can sometimes be complex as is
the case with some air modeling analyses. It might be helpfuil to specify the process and/or
guidance that would be used by an applicant to make such a demonstration.

45-3-6 Reports and Testing

1. Section 6.1 allows the Director to approve equivalent methods for conducting stack tests
instead of using the test in 40 CFR Part 60 Appendix A Method 5. Although, States may
approve minor modifications to test procedures, alternative methods for determining compliance
cannot be approved solely by the State. Any alternative test methods used to determine
compliance with mass emission limits must be federally approved, '

Comments on Proposed Revisions to 43CSR5 “To Prevent and Control Air Pollution from
the Operation of Coal Preparation Plants, Coal Handling Operations and Coal Refuse
Disposal Areas.”

45-5.2 Definitions

1. Section 2.15 indicates that the Director may approve any method which is a standardized
method for the measurement of opacity. Any method used to determine opacity must be federally
approved.

Comments on Proposed Revisions to 45CSR6 “To Prevent and Control Air Pollution from
Combustion of Refuse”

45-6-7 Reports and Testing

1. Section 7.1 indicates that the Director may approve alternative stack test methods. Although,
States may make minor modifications to test procedures, alternative methods for determining
compliance cannot be approved solely by the State. Therefore, any alternative stack test methods
used to determine compliance with mass limits must be federally approved.

Comments on 45CSR7 To Prevent and Control Particulate Matter Air Pollution from
Manufacturing Processes and Associated Operations

43-7-10 Exemptions.

L. Section 10.3 exempts maintenance operations from Section 4 (emission limits ) if the owner
conducts operations in a manner consistent with good air pollution control practices for
minimizing emissions. See General Comment #3. The current language is not acceptable to

[FS]



EPA.

2. Section 10.4 allows an owner or operator to apply for alternative visible emission standards for
periods of start-up and shut-down. EPA. is currently reviewing its policy on excess emissions and
start-ups, shut-downs, maintenance and malfunctions. Although this provision does not allow for
automatic alternative standards, these provisions could be effected by EPA’s policy review.

3. Section 10.5 allows exemptions for small sources from the emission limits of Section 4.1.
West Virginia should clarify what source’s and/or source types would be effected and
demonstrate that this revision would not cause or contribute to violations of ambient air quality
standards or increments. '

4. Section 10.6 allows the Director to approve exemptions to Subsection 4.2 for sources of
emissions that can demonstrate on a case-by-case basis that their emissions are insignificant. West
Virginia should clarify what source types this exemption might be applied to and the purpose of
providing these exemptions. In addition, the process by which a source obtains an exemption
should be included in the provision along with the type of demonstration that would be required
to obtain such an exemption.

45-4-11 Alternative Emission Limits for Duplicate Source Operations

1. Section 11.3 indicates that “approval of alternative allowable emission rates...shall be
embodied in a permit issued as an existing stationary source operating permit in accordance with
45CSR13.” Any alternative allowable emission rate provided under section 11 of 45CSR7 must
be embodied in a federally enforceable permit, and during the permit process, the State must
notify EPA that a source is using this process to obtain an alternative limit. If this mechanism
does not employ a federally enforceable permit, then a public hearing must be held and the
alternative emission limit must be submitted as a revision to the SIP.
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CFrEiCEt OF
AIR, NOISE AND RADIATION

MEMORANDUM

SUBJECT: Policy on Excess Emissions During Startup, Shytdown, .
Maintenances, and alfunctions

FROM: Ka een M. Bennett, Assistant Administrator
for Air, Noise ancd Radiation :

TO: Regional Administrators, Regions I-X

I have been azked to clarify my memorandum of _
September 28, 1982, concerning pelicy on excess smisszions .during
startup and shutdewn.

Specifically, I stated that "startup and shutdown of
process equirment are part of the normal cperation of a sourcs
and should be accounted for in the design and implementation of
the operating procedurs for ths process and control eguipmentz,
Accordingly, it is reasonable to expect that careful planning
will eliminate viclations of emission limitations during such
periocds.” I further stated that "[i]f excess emissions cccur
during routine startup and shutdown of such dquipment, they
will be considered as having resultsd from a malfunction enly
if the sourcs can demonstrate that such emissions wers actually
caused Dy a sudden and unforssaeable brsakdown in the equipment.®

A questicn has been posed as to whether thers can be
situations in which it i{s unrsascnable to expect that careful
planning can eliminate violations of emission limitations
during startup and shutdown, I believe that thers can be such .
situations. Cne such situation, which was already mentioned
in the policy, is a malfunction occurring during these periods.
A maifunction during startup or shutdewn is to be handled as
any other malfuncticn in accsrdancs with the policy as

presently writtan. )

Another situation is one in which carsful and prudent planning
and design will not totally eliminatse infrequent short periods
of excesses curing startup and shutdown. An example of this
situation would be a source that starts up or shuts down cnce or
twice a year and during that periocd there are a fswv hours when
the towmperaturs of the effluent gas is too low to pravent harmful



ormation of chemicals which would cause severs damage to
control equipment 1if the effluent were allowed to pass through

the control equipment.

Therefore, during this latter situation, if i
are bypassad which cause an emission limitation to be exceeded,
this excess need not be treated as a violationWlf the source
can show that the excesses could not have ggon prevented through
careful and prudent planning and design and®that bypassing was
unavoidable to prevent loss of life, personal injury, or severe

property damage.
I have clarified the policy concerning this issue. A copy
is attached.

effluent gases -

Attachment
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CFFICE OF
AIR, NOISE AND RADIATION

MEMORANDUM

SUBJECT: Policy on Excess Emissions During Startup, shutdown, .
Maintenance, and Malfunctions '

FROM: Ka een M. Bennett, Assistant Administrator
for Alzr, Noise and Radiation .

TO: Regional Administrators, Regicns I-X

I have Deen asked to clarify my memorandum of
September 28, 1982, concerning policy on excess enissions .during
startup and shutdown,

Specifically, I stated that "startup and shutdewn of
process equipment are part of the normal cperation of a source
and should be accounted for in the design and implementation of
the operating procedure for the process and control equirment,
Accordingly, it is rsasonable to expect that carsful planning
will eliminate violations of emissicn limitations during such
periods.® I further stated that “[i]f excess emissions occur
during routine startup and shutdown of such squipment, they
will be considered as having resultsd from a malfunction only
if the scurcs can dsmonstrate that such emissions were actually
caused by a sudden and unforesseable brsakdcwn in the equipment.”

A question has been posed as to whether thers can be
situations in which it is unreascnable to expect that careful
planning can eliminate viclations of emission limitations
during startup and shutdewn, I beliseve that thers can be such.
situations. Cne such situation, which was alrsady mentioned
in the policy, is a malfunction occurzing during thess periods.
A malfunction during startup or shutdown is to be handled as
any other malfunction in accordance with the policy as

presently written, )

Another situation is one in which carsful and prudcnt_p;annlng
and design will not totally eliminate infrsquent short periods
cf excesses cduring startup and shutdown. An example of this
situation would be a sourcs that starts up or shuts down oncs or
twice a year and during that period thers are a few hours when
the tamperature of tie sffluent gas is too low to presvent harmful



ormation of chemicals which would cause severs damage to
control equipment 1f the effluent were allowed o pPass through

the control equipment,

Therefore, during this latter situation, if effluent gases -
are bypassed which cause an emission limitation to be excaeded,
this excess nead not be treated as a violationWlf the source
can show that the excesses could not have gzon prevented through
careful and prudent planning and design and®that bypassing was
unavoidable to prevent loss of life, perscnal injury, or severe

property damage.

I have clarified the policy concerning this issue. A copy

is attached,

Attachment
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POLICY ON EXCESS EMISSIONS DURING QTARTUP, SEUTDOWN ,
MAINTENANCE, AND MALPUNCTIONS

Introduction

Several of the existing State implemantation plans (SIPs)
provide for an automatic emission limitation exemption during
periods of excess emissicn due to startup, shutdown, maintenance,
or malfunction.® Generally, EPA agrees that the imposition of
a penalty for sudden and unaveidable malfunctions caused by
circumstances entirely beyond the control of the owner and/or
operator is not appropriate., However, any activity which can
be foreseen and avoided, or planned is not within the definition
©of a sudden and unavocidable breakdown., Since the SIPs must
provide for attainment and maintenancs of the naticnal ambient
air quality standards, SIP provisions on malfunctions must be
narrowly drawn., SIPs may, of course, cmit any provisions on
malfunctions. [For mors specific guidance on malfunction
provisions for RACT SIPs, see the April 1978 workshop manual
for preparing nonattainment plans).

I. EXCESS EMISSION FROM MALFUNCTIONS
A. AUTOMATIC IXEMPTION APPROACH

"If a SIP contains a malfuncticen provision, it cannot be
the type that provides for autcomatic exemption wvhere a malfunction
iz alleged by a source. Autcmatic exemptions might aggravate
air quality so as not to provide for attainment of the ambient
air quality standards., Additional grounds for disapproving a
SIP that includes the autcmatic exemption approach ars discusssed
in more detail atz 42 PR 58171 (November 8, 1977) and 42 PR
21372 (April 27, 1977). As a result, EPA cannct approve. any
SIP revisions that provides. autcmatic exempticna for malfuncticds.

* Tﬁn term "s3cess emission® means an air emission rate which
exceads any applicable emission limitation, and *malfunction®
means a sudder and unavoidable breakdown of process or

control equipment.



B. ENFORCEMENT DISCRETION APPROACH--STP EMISSION
LIMITATION ADEQUATE TO ATTAIN AMBIENT STANDARDS

, EPA can 4pprove SIP revisions which incorporate the

—+ "enforcement discretion approach®, such an approach can require
the source to demonstrate to the appropriate State agency that
the excess emissions, though constituting a viclation, were due
to an unavoidable malfunction. Any malfunction provision must
provide for the commencement of a pProceeding to notify the
source of its violation and to determine whether enforcement
action should be undertaken for any periocd of exXcess emissions.
In determining whether an enforcement action- is appropriate,
satisfaction of the following criteria should be considersd,

l. To the maximum extsnt Practicable the air pollutien
control equipment, process equipment, or processes vers maintained
and cperated in a manner consistent with good priactice for

minimizing emissions;

2. Repairs wers made in &n expeditious fashion when the
CpPerator knew or should have known that applicable emission
limitations wers being exceeded, Off-shift laber and covertime
must have been utilized, to the extant practicable, to ensures
that such repairs were made 43 expeditiously as practicable;

3. The amount and duratien of the excass eaissions
(including any bypass) wers minimized to the maximum extant
Practicable during pericds of suech enisgsions;

4. All possible Steps were takan to minimize the impact
©f the excess emissions on ambient air quality; and

5. The excess emissions are not part of a rascurring
Pattern indicative of inadequate design, operation, or maintenance.

II. EXCESS EMISSIONS DURING STARTUP, SHUTDOWN, AND
MAINTENANCE )

Any activity or event which can be foreseen and avoided,
©r planned, falls outside of the definition of sudden and
unavoidable brsakdown of equipment. For example, a sudden
breakdown which could have been avoided Dy better cperation and
maintsnance practice is not a malfunctien, 1In such cases, the
control agency must enforce for violations of the enission
limitation, Other such common events are startup and shutdown

of equipment, and scheduled maintenanca.
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. T Startup and shutdown of PICOCess equipment are part of the
normal operation of a source and should be accounted for in the
planning, design ang implementation of cpeTating procedures for
the procass and control e¢quipment, Accordingly, i 18 reasonable
to expect that careful and prudent Planning and design will -
eliminate violationg of emission limitations during such periods.
However, for a few scurces tnogg_ngxigLiggoiupnt short
periods of cxcns;-cmisaiong_durinqﬁqtlxgun_;nd shutdown which
cannot be avoided., Excess emissions during these infrequent

shert periods ne not be trsated as violatiog__providinq that

the source adequate y shows that the excess could not have been |
Prevented through carsful Planning and design and that bypassing |
of control equipment was unavoidable to prevent loss of lifs, i
Personal injury, or severs property damage, :

If excess smissions occur during routine startup and
shutdown due to a malfunction, then those instances will be
treated as other malfunctions whiech are subject to the malfunetion

provisions of this policy. (References Part I above).

Similarly, scheduled maintenances is a predictable event
which can be scheduled at the discretion of the cperator, and
which can, thersfore, be made to coincide with maintenance on
production equipment, or other scurce shutdcwns., Consequently,
¢xcess enmiszions during periods of scheduled maintenance should
be treated as a violation unless a source can demonstrata that
such emissions could: have been aveided through better scheduling
for maintsnance or -through better cperaticn and maintenance

practices, o

\
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July 27, 1999

Edward L. Kropp, Chief

Office of Air Quality

WV Division of Environmenta! Protection
1558 Washington Street, East

Charleston, West Virginia 2531

Re:  Proposed Modifications to 45 CSR
1,2,3,4,5,6,7,10,16, 17, 18, 23, 25, 33, and

34,
Dear Chief Kropp:

The West Virginia Chamber of Commerce (“Chamber”) was a faithful participant in
the Office of Air Quality (“OAQ"™) convened Stakeholder Regulatory Review Workgroup.
From those meetings came a number of recommendations and suggestions that were
presented to the OAQ for consideration in proposing revision to the West Virginia air quality
regulatory program. The Chamber extends its compliments to the OAQ staff for the long
hours it committed to this elfort. The Chamber is supportive of the review process as a
forum available to evervone to listen, learn, and draft proposed state air policy. The open
exchange of concems, ideas, and recommendations has resulted in a proposal package the
genesis of which the participants can clearly understand. In some instances compromise was
required. The Chamber supports this package of regulatory revisions in the spirit of
compromise. These recommended proposals, as a whole, are appropriate and result in
improvement in the state air quality program.

The following detailed comiments are provided on behalf of the West Virginia
Chamber of Commerce.

45 CSR 2 - Particulate Emissions from Roilers

Section 3 Visible Emission Standards - The Chamber had urged consideration of
modifications to the criteria for allowing an alternative visible emission standard. The
Chamber supports the inclusion of the modifications to the regulation to make it more
consistent with the six minute averaging of the rule and to meet the needs of the regulated
community, without comprownising the ultimate ambient air quality for particulates,




Section 8 Testing, Monitoring, Recordkeeping and Reporting - The OAQ presented to the
Stakeholder Review Workgroup a number of modifications it proposed conceming testing,
monitoring, recordkeeping and reporting. The Chamber has supported those modifications,
where appropriate. The Chamber has strongly urged the agency to recognize that
demonstration of compliance can be affected through a number of tools, to include sampling
and monitoring. It is the Chamber’s expectation that the OAQ will continue to recognize the
varied options available concerning testing and monitoring. The Chamber has supported
enhanced recordkeeping and reporting to the extent that the OAQ was willing to work with
the regulated sources to develop a useful regulatory tool that would not be unnecessarily
burdensome and expensive. Based upon the representations of the OAQ that its intent was
to enhance the recordkeeping and reporting to assure the effectiveness of Regulation 2, the
Chamber supports the regulatory revisions.

Section 8.4 addresses the potential need for the development of alternatives to the testing,
monitoring and reporting requirements of the rule. The Chamber is supportive of the
inclusion of this concept. The OAQ proposes to recognize unique operational characteristics
that either make the implementation of Regulation 2, Section 8 impossible or unreasonable.
This modification is evidence of the OAQ’s commitment to work toward the development
of a program that works with the regulated community to assure an effective air quality
regulatory requirement. The Chamber applauds these and other similar efforts.

During the Stakeholder Review process it was determined that the development of an
interpretive rule would be appropriate to complement the modifications to Section 8. The
Chamber stands ready to participate in the development of that rule.

45 CSR 3 - Hot Mix Asphalt

Regulation 3 had not undergone review since 1979. Many of the modifications to this
regulation have been proposed to update and streamline the rule. The Chamber is supportive
of the proposed changes.

Section 3.2 Start-up and Shut-down of Operatigns - During the Stakeholder Review Process,
the Chamber had urged regulatory recognition of shut-down conditions, as has been done
under the remainder of the OAQ regulatory program. The QAQ has proposed inclusion
thereof. Again, the Chamber applauds the efforts of the OAQ to streamline the regulations
and create consistency where possible.

45 CSR 4 - Objectionable Odors

Regulation 4 is being proposed for significant modification in response to the OAQ’s
recommendations. The Stakeholder Review Process engaged in lengthy discussions over the
concerns of the agency and the problems they wished to see addressed. The Chamber
participated in those discussions and is supportive of this ultimate proposal. This rule is new
and we will all learn more about its impact on the air quality program as the agency begins
to administer it. This proposal is a good first attempt.



Section 2.5 Objectionable Odors - This proposed definition underwent a great deal of
discussion during the Stakeholder Review Process. The Chamber is supportive of this
definition based upon the representation by the agency that this odor regulation would be
implemented based upon a combination of factors (investigations, determinations, and
complaints). Recognition of the need for a combination of factors gives the definition of
“objectionable odors” the depth it needs to avoid abuse by reported complaints that may or
may not be inspired by an environmental condition. The Chamber is supportive of a well
designed regulatory program that assures the environmental regulations will not be subject
to abuse by parties who may wish to use it to advance alternative political objectives.

Section 4.1 Accidental and Other Infrequent Fmissions, Reporting - The Chamber had
advanced a concern about the need to create an affirmative obligation for the reporting of
accidental or other infrequent emissions that was reasonable. The OAQ’s proposal both
creates the obligation and clarifies that such a report is due upon the reasonable
determination by a person that they are responsible for the objectionable odor. The Chamber
is supportive of this language and believes its reasonableness standard complements other
more stringent reporting obligations that are truly environmentally-based. The Chamber
notes a typographical error where the last line of this regulation should read: “reasonably has
knowledge of such discharge.”

Section 7_Enforcement - This language is written such that it fails to recognize the
notification and investigation process described in Section 3 of this rule. The Chamber is
supportive of the need for the OAQ to preserve its authority to exercise its enforcement
authorities when the emission of air pollution is causing a violation of the WV Air Pollution
Control Act. The Stakeholder Review Process invested significant resources in developing
this rule. The Chamber presumes the OAQ intended for this language in Section 7 as a
reservation of enforcement authority that would be invoked after reasonable efforts to

implement Section 3 had failed.
45 CSR 5 - Coal Preparation Plants, Coal Handling, and Coal Refuse

This regulation has been expanded to incorporate the current 45 CSR 1 which
regulates coal refuse. In the interest of consolidating the air quality regulations that mmpact
the coal industry, it was proposed that its requirements be combined with 45 CSR. 5. The
Chamber participated in the efforts to combine these regulations and complements the
OAQ’s efforts to affect this combination as seamlessly as possible. This modification is
consistent with the intent and purpose of the Stakeholder Review Process which was to
revise and update,

Sections 3.2 and 3 3 Particulate Emission Limits - The OAQ has proposed revision to the
opacity limits by offering the statement, during the Stakeholder Review Process, that these
revisions were based upon the nead to address the calculation of averaging, as opposed to
aggregation. The regulatory impact of these changes was not readily apparent to any of the
participants in the Review Process, to include the OAQ. It is the understanding of the
Chamber that these revisions were not intended to be submitted, since the Stakeholder
participants were so unclear as to the impact of the proposed change. The Chamber urges
that the regulation be restored to its original langnage.




Section 10 Reports and Testing - The Chamber supports the proposed modifications to this
section to emphasize the EPA test methods used by most operations. The proposal merely
updates and refines the regulation without changing its effect.

Section 11 Variance ~ The proposed modifications to the administrative process of granting
a variance were discussed at length during the Stakeholder Review Process. The intent of
the modifications was to provide a well defined process for managing equipment failure.
The Chamber supports the OAQ’s inclusion of these revisions. The suggested modifications
will serve to enhance the smooth administration of the variance process that currently exists.
Administrative efficiency is an important factor and the Chamber applauds the agency’s
efforts to incorporate such changes.

45 CSR 6 - Combustion of Refuse

Section_3.1.¢.4 Pre-Approval of Burning - The proposed revisions to Regulation 6 are

principally those revisions recommended by the OAQ during the Stakeholder Review
Process. Generally, these modifications have been designed to update this regulation. The
Chamber is supportive of the proposed changes and further recommends that the agency
consider the development of an interpretive rule, or other appropriate administrative tool for
implementation, that will provide guidance to the regulated community concerning the new
requirement that approval to conduct burning of land clearing debris must be obtained.
Consistent with the stated goals of this regulatory review process, clear communication as
to what the agency expects of the regulated community will go far to assure smooth
implementation of the modified provisions of Section 3.1.¢.4.

45 CSR 7 - Particulate Emissions from Manufacturing Processes

The Stakeholder Review Process devoted significant time to exploring the particulate
emissions control program as set forth under Regulation 7. This 1s a complex rule that
attempts to regulate a very diverse universe of manufacturing processes. This fact alone
seriously complicates any effort to streamline and clarify its intent. The Chamber extends
it complements to the OAQ staff for its efforts during the Stakeholder discussions to explain
the agency’s needs with regard to this rule. The Chamber recommends for consideration the
future need to review the merit of splitting Regulation 7 into several small regulations that
are industry category specific. Such a split would significantly simplify the implementation
and compliance with this rule.

Section 2.18 Maintenance Operations - The Chamber had proposed consideration by the
Stakeholder Workgroup the need to recognize that certain maintenance operations result in
emissions of particles that are not clearly defined under Regulation 7. This lack of clarity
had resulted in inconsistent interpretation and enforcement. In response to that request, the
OAQ has proposed a definition and a well defined exemption for certain maintenance
operations that are not adversely impacting air quality under Section 10.3. The Chamber is
supportive of these revisions as resulting in clarification of the regulation. These revisions
recognize the fact that certain maintenance operations are insignificant and infrequent
sources of particles not warranting extensive regulation, but instead warranting management

through good engineering practices.




Section 2.39.d Type ‘d’ Manufacturing Processes - The Chamber had raise concerns over the
need to clarify the scope of those manufacturing processes in which material of any origin
undergoes a chemical change. In response to those comments, the OAQ has proposed the
phrase “and this chemical change results in the emission of particulate matter to the
atmosphere.” The Chamber supports this change as one that serves to enhance the
implementation of and compliance with this rule.

Section 3.7 Emissions from Storage Structures - The revisions to this section were intended
by the Stakeholder Workgroup to be clarifying modifications to the requirement to control
emissions from storage structures. The Chamber supports this revision as one that serves to
streamline the requirement to control emissions from storage structures.

Section 5 - Control of Fugitive Particulate Matter - It was proposed by the Chamber that it
would be appropriate to add language to expand the meaning of a fugitive particulate control
system to include process equipment design, control equipment design or operation and
maintenance procedures. These are important and effective alternatives that warranted
recognition in the regulatory program. The OAQ has proposed inclusion of these alternatives
confirming these fugitive control measures. The Chamber supports these modifications as
enhancements to the meaning of the rule.

Section 10 - Alternative Visible Emission Standards - The Stakeholder Workgroup engaged
in extensive discussions over the need to provide a similar process for demonstrating the
need for an alternative visible emission standard for start-up and shutdowns as exists for
sources of particles that are regulated from boilers. The results of those discussions are
found in the proposed new section 10.4. The Chamber supports these recommended changes
that create a process by which a manufacturing source operation is afforded the opportunity
of demonstrating the need for an alternative standard that is protective of air quality.

Sections 10.5 and 10.6 Deminimus Sources of Particles - During the Stakeholder Review,
the Chamber had urged the agency to recognize those manufacturing operations that emit
deminimus amounts of particles and mineral acids. Inclusion of these new sections is a
positive addition to the program. The Chamber is strongly supports an effective regulatory
program that targets those sources that have a reasonable potential of adversely impacting
air quality and that excludes those sources that do not.

Section 11 - Alternative Emission Limits for Duplicate Source Operations - The OAQ has
proposed a section to address duplicate source operations that elect to petition for an
alternative emission limit in response comments raised in the Stakeholder Review Process.
It was recognized by the Stakeholder Review Workgroup that the issues surrounding the state
“duplicate source” rule are very complex. The Chamber supports inclusion of this section
that serves to create a review process for alternative emission limits for duplicate source
operations. This provides an alternative to litigation which enhances regulatory efficiency.

The Chamber advocated for the removal of the “duplicate source” provisions as an archaic
regulatory tool that has long since been rendered obsolete by the Clean Air Act Amendments
and specifically by the NSR program. It is recommended that future modifications to

Regulation 7 should focus on the need to eliminate these requirements.



45 CSR 10 - Sulfur Oxides

Section 3.4.b. Individual Allowable Stack Emission Rates - The Chamber supports the
OAQ’s inclusion of provisions that would allow the agency to address those facilities with
individual stack allowable emission rates differing from those calculated under the rule,
based upon compliance with the criteria set forth in 3.4.b.1 through 3.4.b.6. This rule
revision is evidence of the agency’s interest in working with the regulated community to
assure an implementable program that results in protection of air quality.

Section 4.1.e Deminimus Operations - During the Stakeholder Review, the Chamber had
urged the agency to recognize those manufacturing operations that emit deminimus amounts
of sulfur oxides. Inclusion of this new section is a positive addition to the program. The
Chamber 1s strongly supports an effective regulatory program that targets those sources that
have a reasonable potential of adversely impacting air quality and that excludes those sources

that do not.

Section 8 Testing, Monitoring, Recordkeeping and Reporting - The OAQ presented to the
Stakeholder Review Workgroup a number of modifications it proposed concerning testing,
monitoring, recordkeeping and reporting. The Chamber has supported those modifications,
where appropriate. The Chamber has strongly urged the agency to recognize that
demonstration of compliance can be affected through a number of tools to include sampling
and monitoring. It is the Chamber’s expectation that the OAQ will continue to recognize the
varied options available concerning testing and monitoring. The Chamber has supported
enhanced recordkeeping and reporting to the extent that the OAQ was willing to work with
the regulated sources to develop a useful regulatory tool that would not be unnecessarily
burdensome and expensive. Based upon the representations of the OAQ that its intent was
to enhance the recordkeeping and reporting to assure the effectiveness of Regulation 10. the
Chamber supports the regulatory revisions.

During the Stakeholder Review process it was determined that the development of an
interpretive rule would be appropriate to complement the modifications to Section 8. The
Chamber stands ready to participate in the development of that rule.

Section 10.3 Fxemptions - The Chamber supports the proposed exemption from the testing,
monitoring, recordkeeping and reporting requirements for those operations that are known
not to emit levels of sulfur oxides to warrant such requirements. These proposed
modifications are clearly intended to streamline the regulation and provide for an appropriate
level of regulation commensurate with the environmental impact.

45 CSR 17 - Fugitive Particulate Matter

The proposed revisions to Regulation 17 were presented to the Stakeholder Review
Workgroup by the OAQ. The OAQ expressed the need to have a regulatory tool that could
be used to require management of fugitive emissions from sources that were not otherwise
subject to the OAQ regulatory program. In recognition of that expressed need, it was agreed
by the Stakeholder Workgroup that Regulation 17 should be significantly expanded. The



Chamber is supportive of these proposed changes that create a process by which sources
would be contacted by the agency and efforts expended to develop a reasonable emissions

control or suppression program.
45 CSR 18 - Meat Firing

The Stakeholder Workgoup discussed the history of the promulgation of the meat-firing
regulation and concluded that this regulation was no longer warranted, based upon the fact
that its provisions had not recently been invoked, implemented, or useful in an manner to the
public, the agency or the potential regulated community. The Chamber supports the
elimination of this regulation as clearly within the scope of updating the OAQ program.

Additional modifications have been proposed by the Office of Air Quality for the
following regulations to make necessary and appropriate cross-references to the federal
program. The Chamber is supportive of these modifications.

45 CSR 16 - New Source Performance Standards

45 CSR 23 - Municipal Solid Waste Landfills

45 CSR 25 - Hazardous Waste Treatment, Storage, or Disposal Facilities
435 CSR 33 - Acid Rain

45 CSR 34 - Hazardous Air Pollutants

In conclusion, the Chamber provided an oral statement at the hearing of July 19, 1999,
In that statement the Chamber urged that a thorough Response to Comments be provided by
the OAQ concermning the proposed rulemaking package that will explain the intent of the
modifications as was agreed during the Stakeholder Review Process. This will serve to
memorialize the changes that will be made to the regulations and provide guidance
concerning the implementation of these changes.

Respectfully, submitted this 27th of July, 1999.

?ounse e West Virginia Chamber
of Commerce

Jackson & Kelly, PLLC

Post Office Box 553

Charleston, West Virginia 25311
(304) 340-1019

(304) 340-1130 facsimile
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

3 M % REGION Il
1650 Atch Street

’44 no“- Philadelphia, Pennsylvania 19103-2029

Mr. Edward L. Kropp, Chief July 27, 1999
Office of Air Quality
West Virginia Department of Environmental Protection

1558 Washington Street, East
Charleston, West Virginia 25311

Dear Mr. Kropp:

Thank you for granting the extended opportunity to comment on the proposed revisions to
the following regulations: 45CSR2, 45CSR3, 45CSRS, 45CSR6 and 45CSR7 to prevent and
control particulate matter pollution. Our comments are outlined in an enclosure to this letter.

EPA has serious concerns regarding the use of “Director discretion™ language contained in
these revisions. In many instances the regulations provide for the Director to approve alternatives
to such things as specified stack test methods or monitoning methods to determine opacity. Such
language for “Director discretion™ is not approvable for regulations to be included in a State
Implementation Plan (SIP). You could render these regulations approvable as SIP revisions by
adding language which indicates that the Director would only approve alternatives which have
also been federally approved. For regulations being adopted for purposes of taking delegation of
New Source Performance Standards or Maximum Achievable Control Technology, it is important
to note that currently States may not be delegated the authority to approve alternatives to items
such as stack test methods.

Our second major concern is the language which provides automatic exemptions to
sources from enforcement action. EPA is currently reviewing its policy on excess emissions. A
copy of EPA’s current policy statement on this issue is enclosed.

Please include this letter and the enclosed comments in the public record on the proposed
rule revisions. Ruth Knapp of my staff has been assigned to this project. She may be reached at
(215) 814-2191. If you have any questions, please contact Ruth Knapp or Walter Wilkie, Acting
Chief, Technical Assessment Branch at (215) 814-2150.

Sincerely,

i, K o

Jufith M. Katz, Director

r Protection Division
Enclosures .

cc: John Benedict

Customer Service Hotline: 1-800-438-2474
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Comments on West Virginia Proposed Revisions

General Comments

1.. The proposed revisions to 4SCSRS5 appear to contain additional revisions to the regulation
which have not been submitted for inclusion into the State Implementation Plan (SIP).

2. EPA is currently reviewing its policy on excess emissions and start-ups, shut-downs,
maintenance and malfunctions. Enclosed, please find EPA’s current official policy statement on
this issue as described in the memorandum entitled “Policy on Excess Emissions During Startup,
Shutdown, Maintenance, and Malfunctions™ (February 15, 1983). Generally excess emissions
during these periods should be handled with enforcement discretion and not automatically
exempted from enforcement action. EPA has tried to identify major provisions that may be
effected by this policy and any possible revisions to this policy. However, additional provisions in
these proposed regulations could also be effected.

Comments on Proposed Changes to WV Regulation 4SCSR2 “To Prevent and Control
Particulate Air Pollution from Combustion of Fuel in Indirect Heat Exchangers”

45-2-2 Definitions

1. Section 2.14 states in part “This term does not include process heaters as defined in
subsection 2.27.” Process Heaters are defined in subsection 2.26 not subsection 2.27.

45-2-8 Testing, Monitoring, Recordkeeping and Reporting

1. Section 8.1.a and 8.1.b allow the Director to approve equivalent test methods for determining
compliance with opacity and mass emission limits. These provisions provide very broad
Director’s discretion. Although, States may approve minor modifications to test procedures,
alternative methods for determining compliance with opacity and mass emission limits cannot be
approved solely by the State. Any alternative test methods used to determine compliance with

opacity or mass limits must be federally approved.

2. Section 8.2 a states that “such monitoring plan shall include, but not be limited to, one or more
of the following: continuous measurement of emissions, monitoring of emission control
equipment, periodic parametric monitoring, or such other monitoring as required by the Director.’
This provision appears to indicate that the Director could approve a monitoring plan which did
not contain any of the following: monitoring of continuous emissions, monitoring emission control
equipment, and parametric monitoring. A clarification should be provided to indicate if this is the
intent of the provision, or if the intent was to allow the Director to require monitoring in addition
to those types already identified.

»
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3. Section 8.2 a.3 states that “Excursions outside the range of the control equipment or
operational parameters . . . will not necessarily constitute a violation of this rule.” This provision
implies that excess emissions will not necessarily constitute a violation of the SIP. EPA is
currently reviewing the policy regarding excess emissions particularly as they relate to startup,
shutdown, maintenance, and malfunction and affirmative defense. This provision appears to
remove enforcement discretion and would not be acceptable to EPA.

4. Section 8.5 indicates that the Director may revise testing, monitoring, reporting and
recordkeeping instructions pertaining to this rule. The term “instructions” is not defined in the
rule. This provision provides for very broad Director’s discretion. A State may approve rmunor
changes to testing, monitoring, reporting and recordkeeping requirements of this rule. However a
State may not solely approve significant changes to these portions of the rule. Significant changes
to testing, monitoring, reporting and record keeping must be federally approved.

45-2-9 Start-ups, Shut-downs and Malfunctions

1. Section 9.3 makes provisions for reporting malfunctions. See General Comments #3.
Based on the language in the proposed regulation, this portion of the rule would not be acceptable

to EPA.

Comments on Proposed Revisions to WV 45CSR3 - To Prevent and Control Air Pollution
from the Operation of Hot Mix Asphalt Plants

45-3-2 Definitions

1. The definition of malfunction differs slightly from the definition in 45CSR2. If West Virginia
wishes to be consistent, the state could add the phrase “uvpset condition” as used in 45CSR2.

45-3-3 Emissions of Smoke and/or Particulate Matter Prohibited and Standards of
Measurement - Visible

1. Section 3.1 and 3.2 allow the Director to approve equivalent methods for determining
‘opacity. Although States may approve minor modifications to test procedures, alternative
methods for determining compliance with opacity and mass emission limits cannot be approved
solely by the State. Any alternative test methods used to determine compliance with opacity or
mass limits must be federally approved.

45-3-5 Permits

1. Section 5.3 indicates that permit applicants must demonstrate that they “‘will not cause or
contribute to the violation of applicable ambient air quality standards.” This section does not
contain specific information about how a source would demonstrate that they would not “cause or
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contribute to the violation . . . ™ The air quality analyses required can sometimes be complex as is
the case with some air modeling analyses. It might be helpful to specify the process and/or
guidance that would be used by an applicant to make such a demonstration.

45-3-6 Reports and Testing

1. Section 6.1 allows the Director to approve equivalent methods for conducting stack tests
instead of using the test in 40 CFR Part 60 Appendix A Method 5. Although, States may
approve minor modifications to test procedures, alternative methods for determining compliance
cannot be approved solely by the State. Any alternative test methods used to determine
compliance with mass emission limits must be federally approved.

Comments on Proposed Revisions to 4SCSRS “To Prevent and Control Air Pollution from
the Operation of Coal Preparation Plaats, Coal Handling Operations and Coal Refuse
Disposal Areas.” '

45-5-2 Definitions

1. Section 2.15 indicates that the Director may approve any method which is a standardized
method for the measurement of opacity. Any method used to determine opacity must be federally

approved.

Comments on Proposed Revisions to 4SCSR6 “To Prevent and Control Air Pollution from
Combustion of Refuse”

45-6-7 Reports and Testing

1. Section 7.1 indicates that the Director may approve alternative stack test methods. Although,
States may make minor modifications to test procedures, alternative methods for determining
compliance cannot be approved solely by the State. Therefore, any alternative stack test methods
used to determine compliance with mass limits must be federally approved.

Comments on 45CSR7 To Prevent and Control Particulate Matter Air Pollution from
Manufacturing Processes and Associated Operations

45-7-10 Exemptions.
1. Section 10.3 exempts maintenance operations from Section 4 (emission limits ) if the owner

conducts operations in 2 manner consistent with good air pollution control practices for
minimizing emissions. See General Comment #3. The current language is not acceptable to

3
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EPA.

2. Section 10.4 allows an owner or operator to apply for alternative visible emission standards for

periods of - start-up and shut-down. EPA. is currently reviewing its policy on excess emissions and
. start-ups, shut-downs, maintenance and malfunctions. Although this provision does not allow for

automatic alternative standards, these provisions could be effected by EPA’s policy review.

3. Section 10.5 allows exemptions for small sources from the emission limits of Section 4.1.
West Virginia should clarify what source’s and/or source types would be effected and
demonstrate that this revision would not cause or contribute to violations of ambient air quality
standards or increments.

4. Section 10.6 allows the Director to approve exemptions to Subsection 4.2 for sources of
emissions that can demonstrate on a case-by-case basis that their emissions are insignificant. West
Virginia should clarify what source types this exemption might be applied to and the purpose of
providing these exemptions. In addition, the process by which a source obtains an exemption
should be included in the provision along with the type of demonstration that would be required
to obtain such an exemption.

45.4.11 Alternative Emission Limits for Duplicate Source Operations

1. Section 11.3 indicates that “approval of alternative allowable emission rates...shall be
embodied in a permit issued as an existing stationary source operating permit in accordance with
45CSR13.” Any alternative allowable emission rate provided under section 11 of 45CSR7 must
be embodied in a federally enforceable permit, and during the permit process, the State must
notify EPA that a source is using this process to obtain an alternative limit. If this mechanism
does not employ a federally enforceable permir, then a public hearing must be held and the
alternative emission limit must be submitted as a revision to the SIP.



(

2

w
»
£%-% UNITED STATES ENVIRONMENTAL PROTECTION AGENCY }
! .

¢

JUL-27-1539  15:44 EPA REG.III APD 215 B14 2124 pP.@7/11
2

WASINGTON, O.C. 20460 ‘

FEB 15 1583

. QFECE OB
AR, NOIST AND RADIATION

MEMORANDUM

SUBJECT: Policy on Excess Emissions During Startup, Shutdewn, .
Maintenance, and Malfunctions
Ka

een M. Bennett, Assistant Administrator

FROM
for Alr, Noise and Radiation
TO: Regional Administrators, Regions I-X

1 have been asked to clarify my memorandum of ,
September 28, 1982, concerning policy on excess emisgsions .during

startup and shutdown..

Specifically, I stated that "startup and shutdown of
process equipment are part of the normal operation of a sourcs
and should be accounted for in the design and implementation of
the operating procedure for theé process and control equipment.
Accordingly, it is reascnable to expect that carefyl planning
will eliminate viclations of emission limitations during suech
pericds,.® I further stated that "[i]f excess emissions occcur
during routine startup and shutdown of such equipment, they
will be considered as having resulted from a malfunction only
if the source can demonstrate that such emissions were actually
caused by a sudden and unforesseable breakdown in the equipment.”

A Question has been posed as to vhether there can be
situations in vhich it is unreasonable to expect that careful
planning can eliminate violations of emission limitations
during startup and shutdown, I believe that therse can be such.
situations. One such situation, which was already mentioned
in the policy, {s a malfunction occurring during these periods..
A malfunction during startup or shutdown is to be handled as
any other malfunction in accordance with the pelicy as

presently wgitten.: ’

Another situation is one in which careful and prudent planning
and design will not totally eliminate infrequent short periods
of excesses during startup and shutdown. An example of this
situation would be a source that starta up or shuts down once OF
twice a year and during that period there are a fev hours vhen
the temperature of the effluent gas is too low to prevent harmful
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ormation of chemicals vwhich would cause severe damage to
contrel equipnent if the effluant were allowed to pass through

the control equipment.

Therefore, during this latter situation, if effluent gases
are bypassed which cause an emission limitation to bBe exceedad,
this excess need not be treated as a violation®if the source
can show that the excesses c¢ould not have :; n prevented through
carsful and prudent planning and design an zhlt bypassing was
unavoidahle to prevent loss of life, personal injury, or sevaere

property damage,
I have clarified the policy concerning this issuve, A copy
is attached,

Attschrent
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- Attachment

POLICY ON EXCESS EMISSIONS DURING STARTUP, SHUTDOWN,
MAINTENANCE, AND MALPUNCTIONS

Introduction

Several of the existing State implementation plans (SIPs)
provide for an automatic emission limitation exempticn during
periods of excess emisaion due to startup, shutdown, maintenancs,
or malfunction.® Generally, BPA agrees that the imposition of
a penalty for sudden and unavoidable malfunctions caused Dby
circumstances entirsly beyond the control of the owner and/or
operator is not appropriate. However, any activity which can
be foreseen and avoided, or planned, is not within the definition
of a sudden and unaveidadble Ddreakdcwn., Since the SIPs must
provide for attainment and maintenance of the national ambient
air gquality standards, SIP provisions on malfunctions must be
narrowly drawn. SIPs may, of course, omit any provisions on
malfunctions. [For more specific guidance on malfunction
provisions for RACT SIPs, see the April 1978 workshop manual
for preparing nonattainment plans}.

I. EXCEZSS EMISSION FROM MALFUNCTIIONS
A. AUTOMATIC EXEMPTION APPROACH

If a SIP contains a malfunction provision, it cannot be
the type that provides for automatic exemption vhere a malfunctiocn
is alleged by a source. Automatic exemptions might aggravate
air quality so as not to provide for attainment of the ambient
air quality standards. Additional grounds for disappreving a
SIP that includes the automatic exemption approach are discussed
in more detail at 42 PR 58171 (November 8, 1977) and 42 FR
21372 (April 27, 1977). As a result, IPA cannot approve. any
SIP revisions that provides autcmatic exemptions for. malfunctiofis.

b rﬁc tetm "excess cniliion' means an air emission rate which
exceads any applicable emission limitation, and "malfunction”
neans a suddem and unavoidable breakdown of process or

control equipment.
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B. ENFORCEMENT DISCRETION APPROACH--SIP ZMISSION
LIMITATION ADEQUATE TO ATTAIN AMBIENT STANDARDS

_ EPA can approve SIP revisions vhich incerporate the

- “enforcement discretion approach®, Such an approach can reguire
the source to demonstrate to the appropriate State agency that
the excess emissions, though constituting a violation, wvers due
to an unavoidable malfunction, Any malfunction provision muse
provide for the commencement of a proceeding to notify che
souzce of its violation and eo deteraine vhether enforcement
action should be undertaken for any period of excess emissions.
In deteraining wvhether an enforcement action- is appropriate,
satisfaction of the following criteria should be considered.

l. To the maximum extent practicadle the air pollution
control equipment, process equipment, or processes vers naintained
and operated in a manner consistent with good practice for

minimizing emissions;

2. Repairs wvere made in an expeditious fashion when the
operator knew or should have known that applicable emission
limitations vere Deing exceeded, Off-shift lader and overtime
aust have been utilized, to the extent practicadble, to ensure
that such repairs were made as expeditiously as practicable;

3. The amcunt and duration of the excess emissions
(ineluding any bypass) vere minimized to the naximum extent
practicable during perieds of such smissions;

4. All possible steps were taken to mainimize the impace
©f the excess emissions on andient ajr quality; and

5. The excess emissions are not part of a recurring
pattern ind{cative of inadequate design, operation, or maintenance.

IZ. EXCESS EMISSIONS DORING STARTUP, SEUTDOWN, AND
MAINTENANCE ; ‘

Any activity or event which can be foreseen and avoided,
or planned, falls ocutside of the definition of sudden and
unavoidalle Breakdown of equipment, Por example, a sudden
breakdown which could have been avoided by better operation and
maintenance practice -is not a malfunction., In such cases, the
control agency aust enforce for violations of the emission
limitation. Other such common events are staztup and shutdown

of equipment, and scheduled maintenance.
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* Startup and shutdown of process squipment are part of the
normal operation of a source and should be accounted for in the
planning, design and implementation of operating procedures for
the process and contrel equipment, Aceordingly, it is reasonable
to expect that careful and prudent planning and design will -~
eliminate viclations of emission limitations during such periods.
However, tq:ma,znu_;au:ccs“th!zgngg_gxggg_;gg§oqggnt short
periods of excess- enissionsg during startup and shutdewn which
cannot be avoided. Ixcess eaissions during these infreguent
short pericds ot be treated as violations providing that
the source adeguately ¢ excCess Could not have Deen -7
prevented through careful planning and design and that bypassing |
of control equipment wvas unavoidable to prevent loss of life, . ;
personal injury, or severe property damage. . ]

‘ If excess emissions occur during routine startup and
shutdown due to a malfunction, then those instances wvill Dde
treated as other malfunctions vhich are subject to the malfunction

provisions of this policy. (Reference Part I above).

Similarly, scheduled maintenance is a predictable event
which can be scheduled at the discretion of the operator, and
which can, therefore, De made to coincide with maintenance on
production equipment, or other source shutdowns. Consequently,
excess exissions during periods of scheduled maintenance should
be treated as a violation unless a source can demonstrate that
such emissions could; have been avoided through better schedyling
for maintenance or -through better operaticn and maintenance

practices. l. L

welr

TOTAL P.11
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Public Hearing Statement of
Kathy G. Beckett
On Behalf of the West Virginia Chamber of Commerce
July 19, 1999

My name is Kathy G. Beckett, an attorney with the law firm of Jackson & Kelly
PLLC. T am offering the following statement on behalf of the West Virginia Chamber of
Commerce (“the Chamber”) concerning the rulemaking package presented for comment by
the Office of Air Quality addressing 45 CSR 1, 2, 3,4, 5, 6, 7, 10, 12, 16, 17, 18, 23, 25, 33,
and 34. Although the Chamber will be filing more detailed written comments concemning
each of these rules by the filing deadline of July 28, 1999, it would like to offer the following
general comments on this rulemaking package.

The Office of Air Quality (“OAQ”) held a public meeting in Flatwoods, WV on
November 17, 1998, where it announced its goal of updating and “harmonizing” OAQ’s
existing rules in time for submittal to the 2000 Legislature. It was announced that all rules
were open for discussion and review. With that announcement began a rigorous schedule
of meetings to begin the process of collecting comments and ideas about the need to update
and streamline the state’s air quality regulatory program. For those of you who attended the
meetings, I do not have to tell you about the tireless commitment of time the OAQ staff
devoted to managing the review process. Additional support from the stakeholder
participants combined to create a very rich experience.

The Chamber is a strong supporter of the stakeholder review process. The model
where a state administrative agency invites the public to engage in an honest, thoughtful,
open and informal exchange of interests and ideas with the goal of proposing public policy
1s an excellent one. Those who attended and participated in the meetings that have taken

place over the past several months were presented with an opportunity to inquire as to the



purpose of various provisions, question one another’s needs, suggest solutions to issues, and
propose language, all of which were presented to the Chief for his consideration.” The more
varied the vantage points of those engaged in the discussion the more creative the answer
became. The Chamber applauds this process and encourages the agency and the public to
look for other opportunities to engage in such an exercise.

As will be identified in the written comments filed on behalf of the Chamber, there
is a very delicate balance that is created in the spirit of compromise. Some of the proposed
modifications that were the subject of the review process represent concepts that meet the
specific needs and concerns of certain stakeholders. Recognition of the needs of all
stakeholders and balancing those needs against on anoﬂler‘g“vjlhmhemlopment of public
policy is about. Great efforts were made during the discussions to blend the needs of the
group into the recommended changes. The Chamber recommends that the OAQ to develop
a thorough Response to Comments, as a means of recording the intent of the modifications
that have been made.

What made this process work is the stated goal of streamlining and updating the
program. Where appropriate, the OAQ has proposed incorporation of the updated federal
air program. The OAQ has also proposed removal of provisions that are no longer useful.
Although this package certainly represents progress, there remain antiquated regulatory
concepts that we would all be well served to review again. Tossing away items from our past
can be difficult, but the result could be a fresh, new, and efficient regulatory program.

Tonight the Chamber is participating in the next phase of the public review process
by providing oral comments on-the proposed regulatory changes that have been inspired, in

part, by the recommendations of the stakeholders. The Chamber supports the stakeholder

process and supports this rulemaking package.



45CSR6
TO PREVENT AND CONTROL AIR POLLUTION FROM COMBUSTION OF REFUSE
RESPONSE TO COMMENTS

On July 19, 1999 the Office of Air Quality (OAQ) held a public hearing to accept oral comments on
proposed changes to 45CSR6 - “To Prevent and Control Air Pollution from Combustion of Refuse.”
The Division of Environmental Protection, Office of Air Quality (OAQ) received written comments
on the rule from the West Virginia Chamber of Commerce, the United States Environmental
Protection Agency (US EPA) Region 11, the Contractors Association of West Virginia, and Conni
Gratop Lewis. In addition, two persons commented at the public hearing concerning all of the
OAQ’s proposed rules. Both commenters were generally supportive of the proposed rules and the
stakeholder process that was utilized by the OAQ to generate the proposed rules. One comment was
received from the United States Environmental Protection Agency, Region III, requesting that the
public comment period be extended. The OAQ responded to this comment by extending the
comment period from July 19, 1999, to July 28, 1999. The OAQ has summarized these comments
and provides the following response.

I. Commenter: WV Chamber of Commerce

COMMENT A. Paragraph 3.1.c.4, Pre-approval of open burning of land clearing debris
The commenter recommends that the agency consider the development of an
interpretive rule, or other appropriate administrative tool for
implementation, that will provide guidance to the regulated community
concerning the new requirement for approval to conduct burning of land
clearing debris.

RESPONSE A The OAQ is currently in the process of updating its open burning policy which
will be embodied in an interpretive rule and will be subject to public comment.

1. Commenter: US EPA

COMMENT A. Subsection 7.1
Subsection 7.1 indicates that the Director may approve alternative stack test
methods. Although States may make minor modifications to test procedures,
alternative methods for determining compliance cannot be approved solely
by the State. Therefore, any alternative stack test methods used to determine
compliance with mass limits must be federally approved.

RESPONSE A. OAQ recognizes EPA’s policy and guidance on Director’s discretion and will
revise this section to include the phrase “equivalent EPA approved method”.

III. Commenter: Contractors Association of West Virginia



COMMENT A.

RESPONSE A.

COMMENT B.

RESPONSE B.

COMMENT C.

RESPONSE C.

IV. Commenter:

COMMENT A.

RESPONSE A,

Pre-approval for gpen burning of land clearing debris

The commenter expressed concern with the requirement to obtain pre-
approval for the open burning of land clearing debris. Commenter is
concerned that the language is not clear in stating that if the conditions
listed in paragraphs 3.1.c.l, 3.1.c.2 and 3.1.c.3 are met the approval
required in paragraph 3.1.c.4 will be granted.

The OAQ believes that the language is clear and states that if the first three
conditions are met the OAQ will grant approval for the open burning of land
clearing debris.

Timeframes

The commenter is concerned with the lack of deadlines for approval or
disapproval of open burning after such time as the request has been
submitted. The commenter suggested a seven day timeframe for approval.

Timeframes and deadlines for approval were discussed during the stakeholder
process. The OAQ believed that seven days was too short a period of time,
due to manpower considerations. Stakeholders were concerned that setting
a longer timeframe may encourage the OAQ inspectors to put off granting or
denying permission until the deadline. The stakeholders were satisfied that the
current process of approving or denying permission is working, therefore, it
was decided not to establish any timeframes or deadlines in the rule and to
consider establishing guidance in an interpretive rule.

QOpen burning policy
Commenter noted that the QAQ currently is in the process of updating its
open burning policy and has requested that the revisions be subject to the
stakeholder process.

The open burning policy will be embodied in an interpretive rule and as such
will be subject to public comment.

Conni Gratop Lewis

Timeframes

The commenter expressed concern about the lack of deadlines throughout the
proposed rules. The commenter believes the rules would be strengthened if
such language was included in the rules where appropriate.

Timeframes and deadlines for approval were discussed during the stakeholder
process. The OAQ believed that seven days was too short a period of time,
due to manpower considerations. Stakeholders were concerned that setting
a longer timeframe may encourage the OAQ inspectors to put off granting or
denying permission until the deadline. The stakeholders were satisfied that the
current process of approving or denying permission is working, therefore, it



COMMENT B.

RESPONSE B.

was decided not to establish any timeframes or deadlines in the rules and to
consider establishing guidance in an interpretive rule.

The commenter expressed support for the stakeholder process and 43CSR6
as proposed.

No response required.



