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SUBJECT: Ruies and Regulations for the West V1rg1n1a Prevailing Wage Act.

The foTlowing
the provisions of Article 54,

Construction of Public Tmpeovements’ +

and enforcemest 0T the provisiosn of the ACTT——
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|1 SURPESE-ANT SCOPE

Every contract to which the State of West Virginia, or any political sub-
division thereof, or any authority created by the Legislature of the State of
West Virginia, 1nc1uding any officer, board or commission ¢or agerncy of the State
of West Yirginia, is a party, for construction, re-construction, demolition, im-
provement, enlargement, painting, decoration, alteration and/or repair work
{other than temporary or emergency repairs) which requires or involves the emp
ment by any contractor or sub-centractor of laborers, mechanics, skilied and se
skilled lazbeorars and apprentices, in the performances of services directly uvoon

. the public work project nust incliude in its specifications a provisions silating the
Fair Minimum YWage Rates as determined by the Commissioner of Labor, which shall be
patd for each ¢raft or classification of all workmen needed to perform the contract
in the Tocality in which the public work is performed.
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Every person paid hy a contractor or a sub-contractor in the menner prescribed
by Law under Chapter 21, Article 5, of the Code of West Virginia, for his Tabor in
the construction, re-construction, demolition, alteration and/or repair work (other
than temporary or emergency repairs) done under a bona fide Rehabiiitation Program
or a bona fide Manpower Training Frogram is "employed" and "receiving wages’. B

Work performed under a bona fide rehabilitaticon plocwam a“rargcd by anc at a
State institution primarily for teaching and upgrading the skiils and employment
opportunities of the inmates of such institutions is non LO be considered public
work performed by a public bedy as defined in the Act and these rggulations.
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{c) The term "Department" means the West Virginia Department of Labor.

(d} The term "Maintenance Work" means the repair of existing facilities
when the size, type or extent o; such fac111t1es is not thereby changed or
increased. : : -

(e) The tern ”Pub?ic Beody" or "Public Authority" means any officer,
board or comission or other agency ©f the State oF West V1rg1n1a, or any
political subdivision thereof, or any authority created by the Legislature
of West Virginia.

(f) The term "Public Work® means construction, re-constructicn, demolition,
improvement, enlargement, painting, decoration, a1berat1on and/ovr repair work
{other than temporary or emsrgency repairs) done under contract and paid for in
whole or in part out of the funds of a pub11b bedy, but shall not include work
performed undsr & bona fide Rehabilitation rrogram or a bona fide Manpower
Training Program. ) _ )

{g) The term "a 9prent1ce” means a persen empicyed and working under a bona
fide apprenticeship program, directly related to the part[cuﬁar craftt involved.
in the construction industry. Apprentices will be permitted to work as such cnly
when they are registered, individuaily, under a bona fide apprenticeship program,
registered with and approved by the Bureau of Apprenticeship Training, United
States Department of Labor. -

(h) The term “bona fide" means that program which is made in good faith
without interest of deceit. Rehabiliiation Programs are those under the juris-
diction of the Division of Vocational Rehabilitation of the Depariment of Educa-
ticn and Manpower. Training programs are those certified by the Department of
Empioyment Security to the Division of Vocational Educaticon, Dopar+meﬂL of
Education.

(i) The term "emergency” means an unforessen combination of circumstances
which calls for immeciate action, and is synonymous with crisis, pinch, strait
and necessity.

: (3} The term "temporary” means lasting for a time only; existing or con-
tinuing for a 1imited time, not permanent.

(kY The term "iocality" means any politicai subdivision, or combination of
the same, with fhe county in which the construct!o. is 1o be performed, axcept
that if there is not availa Lle in the county of sufficient number of competent
skilled Taborers, workmen and mechanics to perform swch COlSthCLTOﬂ vork ef-
ficiently and prorceriy, and may include one or more counties in this State ad-
Jacent to the one on which the construction is te be performed and from which

such skilled Taborers, workmer and mechanics may be obtained in sufficient numbers
to pervorm the construsction.

1) The term "craft® means those special skills and trades which are recog-
nized by cu stom and usgcge in the building and construction industry.

{m) The tern tlassification" means those specific categories of jobs which
are pevrformed within a "craft” such as a laborer who can be classified as a black-
smith, pipelayer, muchker-chucker, etc.

{n}) The term "Prevailing Wagaes", "Wage Rates”, "Minimum Wage Rates” and

vrt

“Fair Minimum Wage Rates” jatl;mganzghgsgwtgtgs as determined by the Commissioner




as pavable in the Tocality in which the public work is tc be performed, for
the respective crafts and c?a551|1cat1ons, and shall include "Fringe Benefits"
as required by the Act.

(o) The term "Fringe Benefits” sha11 mean those benefits granted by an
employer that involves a money cost without afTecL1ng basic wage rates whicn
includes compensation for holidays and Tair mimimum overtime.

(p) The term "Collective Bargaining Agreement" means the agreement or
agreements negotiated between the historically established and recognized
bargawnnng representatqves for the emp?oyers ana of the wo:kmen for tbe pdr-

hours-of work, working conditions and contributions for empToyﬂe DEﬂE:1tS as
defined in subTsection (o) of this section.

(@) The term "Authorized Deduction" means those deductions which are
authorized by Section 3, Articie 5, Chapter 21 of the Code of West Virginia.

{r} The term "holdback pay" means %the wages earned during the days be-
tween the end of the pay period and payday.

(s} The term "non-wilful violations" shail mean the result of an honest
misinterpretation, a valid dispose as to the meaning or application. or a mere
erronecys preparation of the payroll dOCUTEHL - al] not atbrinutable to willful
negligence. - e

Section 3 - REQUIRED PROVISIONS TO BE CONTAIKED IN ALL ADVERTISED SPECIFICATIONS
AND COITRACTS FOR PUSLIC WORK

The specifications for every contract for any public work as defined nerein
shall contain at least the following conditions, provisions and requirements:

‘{a) The Fair Minimum Wage Rates as shall have been determined by the
Commissioner of Labor which must be paid to the workmen employed in the perfor-
mance of the coniract.

The contract shall specifically provide that the contractor and/or sub-
contracter or sub-contractors shail pay no less than the wage rates as determined
in the decision of the Commissioner and shail comply with the conditions o the
West Virginia Act on Wages for Construction of Pubiic Improvements passed March 11,
1961 and made effective rinéty cdays from passage, and the regulatiecns pursuant
thereto, to assure the full and proper payment of said rates. Further, the wage
rates as determined shall be printed on the bidding blanks and attention should
be specifically noted to these facts within the body of the advertisement for bids.

(b} The contract shall contain the stipulaticn that such workmen shall be
paid no Tess than such prevailing wage rates and such oiher provisions to assure
payment thereof as heretofore set forth in this section.

(¢) The contract provisions shall apply to all work performed on the contract
by the contracior and/or sub-contractor cr sub-contractors.

{d} The contractor shall insert in each of his sub-contract or sub-contracts
all of the stipulations contained in these required provisions and such other
stipulations as may he reguired.




‘Commissioner and the public authority
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(e) The contract shall provide that no werkmen may by employed on the
public work except in accordance with the classifications set forth in the
decisicn of the Commissioner. In the event that-'gdditional of different clas=
sifications are necessary, the procedure set forth in Section 10 of these
regulations shall be followed. C '

(f) The contract shall provide that all workmen employed or working on
the public work shall be paid unconditionally, regardless of whether any con-
tractual relationship exists of the nature of any contractual relationship
which may be alleged to exist between any contractor, sub-contractor(s) and
workmen, not less than once.a week without deduction or rebate, on any account,
either directly or indirectly, except authorized deductions, the full amounts
due, less held back pay of no more than three days, computed at the rates
applicable to the time worked in the appropriate classification.

Nothing in the contract, the Act or these regulations shall prohibit the
payment of more than the Fiar Minimum Wage Retes as determined by the Commissioner
to any workman on public work.

(g) The contract shall provide that the contractor and each sub-contractor.
shall post for the entire periocd of construction the wage determination decisions
of the Commissioner in a prominent and easibly accessible place or places at the
site of the work. The posted notice of wage rates must contain the following
information: ' ‘

. MName of project.

Name of nublic authority for which it is being constructed.

The crafts and classifications of workmen Tisted in the Commissioner's

Fair Minimum Wage Rate Determination for the particular locality.

The Fair Minimum Wigeé Rates determined for each craft and classification.

. A statement advising workmen that if they have been paid less than the
fair minimum wage vate for their Job classification or that the contractor
and/or sub-contracser or sub-contracter{s) are not complying witn the Act,

or these regulations in any manner whatsosver may recover fOrm such contractor and/or

sub-contractor{s) the difference between the same and the posted Fair Minimum Rate
of Wages, and in addition thereto a penaity egqual in amount to such difference, and
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a reasonable Attorney's fee. The limitation to such civil action by the workman is
a period of three years and venue of such action shall be in the county where the
work 1s performed.

(h) The contract shall provide that the contractor and each sub-contrscior
shall keep an accurate record showing the name, craft and/or classification, number
of hours worked per day, and the actual hourly rate of wage (inciuding fringe
benefits) to each workmgh employed by him in connection with the publiic work and
such record must include ary deductions from each workman. The record shall be .
preserved for a period of at least three years after termination of the termination ¢
of the contract, and shall be open at all reasonable hours to the inspactor of the
“which let the contract, its officers and

agents. 7 : T : T _

(i) The contract shall provide that apprentices will be permitied to work
only when they are registered.-sith the Bureau of Apprenticeship and Training.
United States Department of Labior. The allowable ratio of apprentices to Jjournsy-
men in any craft and/or classification shall not be greater than the ratio permitled
to the contractar as to his entire work force under the registered program ov the
recs ﬂized{gg%ioq;of the jgint opprenticesivip counci] having jurisdiction in the
trade area, whichever is lass. -An énployee listed on the payroil at an apprentice




wage rate, who is not registered as above stated, shall be paid the Fair
Minimum Wage Rate determined by the Commissioner for the classification

of the work actually performed. Further, the contractor and/or sub-contractor
or sub-contractor{s), will. be required to furnish to the Commissioner written
evidence of the registration of his program and apprentices as well as the
appropriate ratios and wage rates, for the tocality, prior to using any appren-
tices on the public work.

{3) wages shall be paid without any deductions except authorized deductions.

(k) Payment of compensat1on to workmen for work performed on public work on
a lump sum basis, or a piece work system, unless such piece ratez method, at the
time of payment of the resultant wages, is computed on an hourly basis and are not
less than the Fair Minimum Wage Rate determined to be prevailing.

(1} The contract shall also provide that the contractor and each sub-contracior
shall Tile a statement at the request of the Commissioner and a final statement at
the conciusion of the work on the contract with the Commissioner, under oath, cert-
ifying that all workmen have been paia wages in strict conformity with the provisicns
as prescribed by this Section 3 ¢f these regulaticns, or if any wages remain unpaid
to set forth the amount of wages due and owing each workman respectively.

(m) No person, for himself or another, shall not request, demand or vreceive,
either before or after workmen are employed in construction on a public improvement,
that they or anyone of them pay over money or other things of value or pay back,
return, donate, contribute or give any part or all of their wage, or thing of value,
to any person, upon the statement, representafion or understanding that failure to
comply with such request or demand will prevent them or any one of them from procuring
or retaining employment, and any perscn who directly or indirectly aids, request or
authorizes any other person to viclate any of the provisions of this sub-section (m]
shall be guilty of & misdemeéanor and i1ned not less than fifty doliars and not more
than two hundred fifty dollars.

{(n) Certain crafts traditionally have used laborers or helpers for journeymen
training and it is recognized that this is the practice in certain geographic and
craft trade areas. The use of Taborers or helpers where apprentices’ wages are
determined is not authorized and comstitutes a violation. In geographic areas where
such laborers or halpers are recognized sub-classifications to crafts, +hey will be
included in the pre-determined scheduls of Fair Minimum Wage Rates.

(o) The provisions of the Act and thase regulations may be incorporated by

reference in the contract, except that ihe schedule of falr minimum wages shall be
attached to and made a part of the specifications and contract.

Section 4 - DUTY OF THE PUBLIC AUTHORITY

" {a) Any public authority authorized tc let to contract the construction of
a public iwprovement, shall before advertising for hids for construction thereof,
the Fair Minimum rates of wages to be paid by the successful bidder to the work-
men in the varicus categories, branches or classes of the construction to be per-
formed; and such schedule of wages shall be attached to and made a part of the
specifications for the construction and shall be printed on the bidding blanks.

(b} The public authority shall submit a certified statement to the ﬁowmissioner
winen thie contract {s awarded to the effect that wage schedules had been attached to
specificaticns and bidding blanks and made a part of the contract., The certification




shall also include a statement of the cost, the name of the contractor, the
starting date of the project and estimated time for completicn.

(¢} The final payment to the contractor shall be withheld until such time
as the public authority, who is charged with the disbursement of the funds has
ascertained and so certified to the Commissioner that the wage rates as determined
by the Commissicner are paid. Further, final payment shail be withheld if the
Commissicner notifies public authority that the contractor is in viclation of the
Act or these regulations.

Section 5 - PREVAILING WAGE ESTABLISHED AT REGULAR INTERVALS ~= POH DETERMINED -~
HEARINGS ON OBJECTIONS -- JUDICIAL REVIEW

(a) The Department of Labor, from time to time, shall investigate and determine
the prevailing hourly rate of wages in the localities in this State. Determinations
thereof shall be made annuaily on January one of each year and shall remain in effect
during the successive year: Provided, however, that such rates shall not remain in
effect for a pericd Tonger than fifteen months from the date they are published.

In determining such pravailing wage rates, the Deparitment of Labor may ascertain
and consider the appnlicable wage vates estabiished by collective bargaining agree-
ments, if any, and such rates as are paid generally within the Tocality if this State
where the construction of the public werk is fo be performed.

(b} A copy of the determination so made shall be filed with the Secretary of
State under the provisions of this Act and Chapter 22A, (State Administrative Pro-
cedures} of the Code of West Virginia. Copies shall be supplied to all persons re-
questing same within ten days afier such filing or as provided for in Chapter Z9A
of the Code of lest Virginia.

{c} At any time within fifteen days, after such filing, any affected person
may object, in writing, to the determination by filing such written notice with
the Commissioner stating specific grounds of the objection.

{d} Within ten days of the receipt of such objection, the Commissioner shall
set a date for a hearing and that date shall be within thrity days after receipt
of the objection by written notice as to the time and piace for said hearing, and
such notice shall be at least ten days prior to the date set so as to enable the
objector tc be present,

(e) ithin ten days of the conzlusion of such hearing the Comnissioner shall
rule and make a doc1s:on based upon evidence presented. Such decision shall be Tiled
with the Secretary of State and a copy to all parties by personal service or registered
mait. ' '

(f) Any person affected may appeal the aforementioned decision to the Minimum
Wage Rate Board within ten days after such filing. The Board shall hear the appeal
within twenty days in Charieston and shail render its decision within ten days after
the conclusicn of the hearing.

(g) Any party affectad by the proceedings in sub-section (g) may, within
thirty days, appeai the Board's decision to the Circuit Court of the County
wherever the project is to be performed. The decision of such Circuit Court may
be " appealedto the Supreme Court of West Vﬂrg1n1 by any perseon affected thereby in
the manner provided by Law for appeals in ¢ivil action.




{(h) This sub-section will illustrate the procesdings set forth in sub-
section {a) through (h).

1. The Commissioner files the determined wage rates on January 1.
If by January 16 (within 15 days) an affecied party protests or objects,
then the Commissioner by January 26 (within 10 days) sets a date for the
hearing. This hearing cannot be set for a date later than February 5
(10 days prior to hearing date}.

2. If the hearing is concluded on February 15, a decisicn must be
rendered by February 25 {within 1C days) and certified as provided.

3. Any person affacted may appeal the Minimum Wage Board no later
than March 7 (within 10 days) and the Board shall hear the appeal by March
27 (wit?in 20 days) and the Board shall render a decision by April 6 (within
10 days).

4, Any person affected by the Board's decision may appeal to the Cir-
cuit Court of the county wherein the projeci is contempiated at a2 date no
later than May 6 (within 30 days} and the Circuit Court's decision may be
appealed to the Supreme Court of Appeais of West Virginia in the manner pro-
vided by Law for appeals in civil actions.

(i) To further simplify this procedure, the folicewing table shouid be
studied: ,

January 1 - Wage rates are determined

January 18 - Gbjection {within 15 days)

January 26 - Commissionér sets hearing date (within 10 days)
February 5 - Objector .notified {1¢ days prior to hearing)

—

February 15 - Hearing‘(ﬁithin 30 davs after objection)

February 25 - Commissidner‘s Decision {within 10 days after hearing)
March 7 - Appeal to,Minimqm Wage Rate Board (within 10 days)

March 27 - Hearing by Board (within 20 days)

April 6 - Decision by Board (within 10 days)

May 6 - Objector's Appcal to Circuit Court (within 30 days)

Further appeal as pr5§ided by Law.

R

EXPLANATION: Maximum périods are used to illusirate and this does not mean

that an objection cannot Le made on January 1, (the same date on which rates were
filed,) and a hearing set on the same day, (if the objectors agree that they can
be present,) and the Commissioner can render a decision on the same day.

(3) Pendirc the decssion on appeal, the rates for the preceding year shall
remain in affect. ..




Section 6 - POSTING OF WAGE RATES

The contracters and sub- conbractor(s) on the public work project shall post,
in a prominent and easily accessible place, a clearly legible statement of all
fair minimum wage rates to be paid the several classes of workmen employed on
the public improvement.

Section 7 - RECORDS AND INSPECTION

{a) The contractor and each sub~-contractor or the officer of the public
authority in charge of the construction of a pubinc improvement shail keep an
accurate record.

There is no mandatory formab, howaver, all payrol]s must centain the follow-
ing information:

1. The employee s full name, address, and social security
number. (This is necessary on the first payrell on which his name
appearss; thereafter, only his name, unless & change OF name or

address.): ' '

2. The employee's c¢lassification;

3. The employee's hourly wage rate, and where applicable, his cveriime
hourly wage rate;

4, The daily and weekly hours weorked in each classification, including
actual overtime hours worked (not adjusted);

5. The itemized deductions made;

-
-

6. The nét wages paid;.

(b} If space on the payroll form is limited, supplemental data may be re-
corded, if it 13 easily accessible o the payreoll form.

(c) Appropriate codes are permissible to replace classification names on
payrolls, provided a key to such code is submitted to the Commissioner for re-
tention in his Tiles.

(d} A1l records pertaining to the Public Improvement Project shall be pre-
served for a period of no Tess than three years.

Section & - PENALTIES FOR VIQLATION OF ACT

{a}) Any contractor or sub-coniractor who willfully and knowingly viclates
any provision of the Act or these regulations shall be fined not Tess than fifty
dellars nor move than two hundred Fifty dollars,

(b) Any workmen, on the public improvement, who is paid less than the post-
ed fair minimum rate of wages, may recover from his emp?over the difference be-
tween the same and the posted rate, pTus a penalty equal in amount to such
da‘fErenPe, and a reascnable ﬁtuorney s fee or fees. The venue of such action
shall be in the county where the werk is performed. '

{¢) 1t shall be unlawful for any person, for himself or another, to request,
demand, or receive, either befoure or after workmen are employed on a public work




project, that they (workmen) pay back, return, donate, contribute or give any part
or all of their wages, or thing of value Lo any person, upon the statement, rep-
resentation or undersianding that failure to comply with such reguest or demand
will prevent them or any one of them from procuring or rataining employment; and
any person who directly or indirectly aids, requests, or authorizes such a vicla-
tion shall also be guilty of a misdemeanor and fined not Tess than fifty doilars
nor mare than two hundred fifTty dollars. '

Section 9 - SEVERABILITY

Fach section and sub-section of the Act and these regulations 1s hereby
declared to be an independent secticn or sub-section, and if any section, sub-
section, sentence, clause or phrase of the Act or these regulations shall for
any reason be held unconstitutional, the validity of the remaining phrases, clauses,
sentences, sub-sections and sections shall not be affected thereby. '

Section 10 - AMEHDMENTS OR REGULATIQNS

{a) Any person wishing a2 revision ¢F any of the terms of the regulations 1in
this part with respect to classifications or any other pertinent facts, may sub-
mit to the Commissioner, a written petition setting forth the changes desived
and the reascns for proposing them,

(b) The Commissioner, upon inspection of the petition, and believing th
the grounds are reascnable, may schedule a hearing with due notice to interes
persons, or make other provisions for affording interested persons an oppor-
tunity to present data, views and arguments relating to any proposed changes.
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