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PRRT I GEZNERAL PRCOVISICNS Frrs
_ . v OEC -2 PH e 3h
1.01 Scape, Consiruction, and Applicability -~

(a) The proceduras and rules of Draé?&ﬁ?a%%?:ﬁ@rtga
hersin shall govern anc apply to proceeaangsf Selore the Boargjorf
Appeals qeﬂe*aWLV or Hearings Examiners appointsed as authcrized
by law, including proceedings for the withdrawal of certification
purstant to Ssction 30, Article 1, Crhepter 22 of the Ccde.

(b)Y In any proceeding initiated prior to the effeciive
date of thesa Rules, the provisions hersci shall gevern and zpply
£t all aczivities in such procssdings conductsd afier the eifect-
ive dazts of these Rules. Excert when orders< by the EBEcard, nro
raissuance of any pisadings, focuments, or regusests shalil be
racuired in suckh a procssding.

(c}] Thesa Rules shzll ke liberally nstrued ke sscursa

) 0
m 9

the just, prompt, and lnexpensive concuct and &

all procesdings be:o*e tha Beard consistent with adecu
sideration <¢f the issues involwsd.

(d) ©n any procedural gquestlion not rsgulated by thesa

Rulaes, tha pertinent provisicns of fhe Administrative Procedurs

Act shzall azpply. On any matter not regulateﬁ by these Rules and
-l

for which there 1s no pertinent provision in the Administrative
Procsdura Act, the provisions of the West Virginia Rules of Civil
Procedure or the rules of evidencs and privilece applicable in
the courts of generzl Jurisdiction of this stats, as appropriates,
shall apply.

1.02 - Authcriiy

2 promulgated pursuant to the auth or-ty
;

ci Article 1, Chapt and Article 3, Chaptar 292 of the Code.

1.0 Tffeative Date

These rules were promulgatad on the 12th cav oif

Aoril » 1982, 2nd become effective on the 123th
cay of May , 12932, .
. Lt

1.04 Filing Dats

These rules were £filed in the 0Zfice of the Sscrsitary
of State on the _12th day of April , 1882, :
1.03 Definitions _

(2} All terms useﬂ in these rules, not defined her=in,
shal?l have "the mean;ngs ‘set forth in Sec=icn 1, Article 1, .
Chapter. .22 of the Code. .
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(b) Board of Appeals: The term "Board of Appeals™
shall mear the board created pursuant te Section 31, article 1,
Chapter 22 of the Code. '

{(c¢) Cocla: The term "Code” when following a
reference to a specific secticn, article, and chapiter, shall
mean the Waest Vircinia Ccde of 1931, as amended

(d) EHearing Examinerx: The term "Hearing Examiner®
shall mezn any person authorized by the Board of Arpeals pur-.
stant to Secition 208, Ariticie 1, Chaptzr 22 of the Cole or
any cother p*OVlS;OM of the Code to conduct hearines reguirzed
or authorized under the laws of this stazte to be conducted by
the Eoard of Rprezls. o

() Representative ¢f Miners: The term "represansa-—
tive cof niners™ shall mean a person or orcanization designated
by 2 g¢zcup of ﬂlne;s to act as thelr representative befors the

Ecard of Appezls.

(2 Preliminary Moticn: The texm "preliminary mcoction”
shall mezn & mdétionm macde puzsuant to Section 1.1l of these zules
prior to the ccnclusicn of evidentiary hearings.

(g) Applicant: The term "aprlicant” shall mean a per-
son f£iling a petition pursuant to Secition 21(h), Article 1,
Chapter 22 of the Code.

Charging Party: Ths farm h axty™ shall
mezan a perscn f£iling a cba*gﬂ of breach of duty dar Section
20, Azticle 1, C =
term "charged party” shall

- =
ged with a breach of duty pursuan:
apter 22 of the Code.

{i) Charged Party
mean a certified perscn char
H

to Sechion 39, Article 1, Ch

(3} Charce: The term *charge“ shall mezn a2 petition,
complaint or any written document which plainly states a neglect
or failurs te periorm any duty man c=teﬁ by Section 1, Article 1,
Charter 22 of the Code, et sec., or Section 1, Article 2, Chapter
22 of the Cocde, et seg., and ccmplies with the reguirsments of

. ——————
Ssction 30(a), Article 1, Charpter 22 of the Ccdle.

{k} Any Intexsted Person of Reccrd: The term "any =

intsrested perscon of reccrd".shall mean any perscon in attendance.
at any hezring who has: (l) an interest in the outcome of '
the procseding kefore the Board or Hearing Examiner, anéd (2)
information or evidence which can ke presentsd that could assist.
the Board or Hearing Examiner in perfiocrming lts fFact finding
function, or if no hearing is keld any person who meets the
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requirsments of (1) and (2}, and who may submii cdocumenis or
matarials +£a +he Board for 1ts consideration Iin the mattier

before it, or a person ©f racord with the Bocard who me=sts

acove.

' (1} Chairman: The term "chairman”™ shall mean that
person selectad by the memnbers of the Board of Appezls accordin
to raguirements cof Secticn 31, Article 1, Chaptar 22 of the Cod
l.0¢6. Parties

(a) In & processeding for withdrawal of certificstion
under Section 30, Articile 1, Chaptar 22 of the Code, thse
parties shall ke:

(1) the charging party;

{2) +the charged party;

(3) +he Diresctor of the Department of
Mines; and

(4) nvy ilntsrested persca of xacord allcwed
to intsrvens under Ssction 1.07 of these
Rules or any other perscn s0 allcwaed to -
intervene.

1.07 Intarventicn
a Any person claimin a right of participatic

(a) BAny pers 1 g tion
in a procseding on the basis that the perscon has an interast
in the cutcome ©f the procseding or any person okhserwise sesk-
ing to intarvene in a procseding may become a parziy to a pro-
czeding upon the Board's granting of such person’s petiticn
to intarvene. '

(b) A petition seex*hg intervention must be written,

A

setiing forth the intersst of the petitioner in the procsed-
ings, ccnta*nlng a showing that petiticner's particigpaticn

will assist in the detarminaticn of the issues in guestion,

and such pet;t;cp must be served, contadco:anequsly with the
£iling, on the Diracteor who shall serve such

vetiticen on all
ohhe:.pa_,¢es to the procsedihg.

n

okhiections to a petitiocn
15) cays after service of
tke pe t*tmon on the Dar L.

r leave to intervene mav be £iled
a

I =)
at any stage cf a procesding before the commencement of




hearing. After the ccommencamen: of a hearing, a‘pet;t;on for
ntervens may be filed cnly with the waiver by all
oner ©

lezave. to ) >
parties or upcon a showing by the petiti £ good causs for

the delay in seeking intervention.

(e) The Becard may grant or -deny petitions for inter-
venticn or mav permit intex vention limited to a2 particular.
state of the procseding.

1.408 Form of Doguments

{a) Caption. 7The documents £iled in any crocesding
conducted undexr thesa rules shzall be capticned in ke name of
the person or parseons charged with a violation or sssking
relie? from the Soard and may contain or inciuds cther infor-
mation appropriate for the ldentification of the precseding,
inciuding zny dockst number assigned to the case.

() Title. AZter the czpticn, each such document shall
contain a title which shall be descripiive of ths dccument and
wiich shall icantify the party by whom the document is submisted.

{c) Sigrnaturs. The original of each document,
filled shall be signed at the end by the party submitting the
document, or, if the party is representsd by zn aticrnev, bv
such attorney. The zddress and telephons number of the party or
the atitorney shall appear beneath the signaturs. )

1.08 Filing and Sexwvice of Pl=aadincs and Qiher Documents

forms, and Socumants
e £iled wizn
on Street, East,

{a) Whera +o fils
in a proceeding descritea in
a
2

the Chairman, Beard of Appe
Charleston, West Virginia

{(b) MNumber of Copies. Except as otherwise provided
in these rules or by the Cha irman, a party shall furnish an

original and tarse (3) coples of all pleadings and other
dccuments required or permlttad tc be filed with the Bcaxd.

x

(e} Eow tec file. All £iling may be acccomplished by
pexrscnal delivery or Zirst class mail. :

(&) When filing effe :t . In the case of mailing |
by first class mall, £filing is ef :ive pon mailing. In the
case oI perscnal delivery, fil_ng is effactive upon deliverwy.

(e} Copies to be served. Copies of all pleadings
and other ddcuments filed in zny proceseding descrited in thesa =




rules and coples of all notices pertinent to such proceedings

shall be served upon all other parties to the proceeding™as
Gescribed in Section 1.06 of these rules and companicn ssc=icns.

(£) Method of service. CDocuments by which anv
proceeding is initiated shall be served on each individual
party personally or bv registered or certified mail, return®
racelipt raguested .11 subseguent documents may be sazved

e

personally or by fi_sb class mail. ESerxvice bv mail is ccmple
upon malling. -

Ay -
e L

Lt =

(g Once the RBocard of Pp*e=75 has agread to hear
a_m, 2ll pleadings and other documents £filed

the petition orxr cl

in any procseding described in these Rules snhall ccntain a
writiten certification of the date and manner of service. .
Such certification shall ke in the form of an affidavit of :
the person maxXing the service or cof the written repressntation
cf the person's attcornev. No pleading or document shall e

considered £filed for any purpcse in the azbsenca of such writisn

cartification.

(n) Ssrvice of Attorney. Whenever a party is repre-
santsd by an attorney wne nas signed any document filed on behalf
of such party or otherwise entared an appearznce on behalf of
sucihl party servics thereafisar may be mads upon the zaztiocrney

parties.

without additionzlly sexving the individual party or partis

In any event cnce an attorney is of recorxd in a p:oceeding under
the rules, service shall be made on the attorney hefore service

vy

is complete. .

1.10 Anencmants

(2} The stirict formal regquirements in pleadings are
not reguired to be cbserved in documents, answers, or any cther
papers filed with the Board; and amendments or supplemental )
statements may be made and filed at anv, time prior to a scheduled
hearing as long as the documents are filed and served as called
for uncder thesa rules at least ten (10) days pricr to the sched-
uled hearing data. If a2 party desires to file amended or sup-—
rlemental statements less than 10 days befors the scheduled :
hearing of the matter, the pariy or his representative shall make
a writtan reques to the Chairman of the Bcard- 'to file thosa.

“eqdnents alcng with the amendmients. Said request will set forth
ith paxzt 1ca7a?'*y the resason for the ne=d to file such dccuments
at the late date. The Chalrman of the Board will then allow ox.
disallew the f£iling based soley in his discration as justice
micht regquire. :

(k) A further and khet=er stztzment of any cause or :
und of complaint.or defense, a further and better particulars
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cf any matter tated, in any dccument, may in any case be orxderad
etion of the Chairman or Eearing Examiner.

1.1 Mo+ions

{a) LnLnss made during = he=ring, all mctions shall
e in writing, contain a short and plain statement of the
grounds en which it is based, and set forth the relisf scucht.
Motions may be aﬂcom;aniei by appropriate supporiing materizal
or discussicn of the reasons for granting the moticn.

ition to a moticn may be
davs after the date cof

fu
mH

i
fR

motion for ;ecohs*aeﬁa-wo“ of the
»d, made less than ten (10) days

an evidentiary hearing shall con-~
ause fcor the metion nock bavlng besn
10) Cc.y rer.LCd
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(&) Unless crdersd by the Board, orsal arcument con
11 nct be heard.

H

(ah
IZD

l1.12 Consolidaticon of Procsedings
1
The . Chairman of the Zcard may at any time oxier a

proceeding described in these rules consolidated wizh any othex
such p*ccaec_ng then pend ng before the Board, if such & coaosol-
icaticn is, in the cpinicn of g“e Board, a mora efficlent and
expeditious manner of taking evidencs, 23 long as 21l parties to
the proceseding are afforded due process of law and 2 fair oppor-
tunity to present and maks a record of evidence.

1.13 Eearings .

All hearings shall ke conducted hy the Bcard ltself,
with ke Chairman having the pr;ﬂa*y responsibiiity for con-
ducting *“e he=r*ng, or by 2 Hearing Examiner, pursuznit to
the directicn of the Bcaru, in thcese cases as au‘_,.‘or:."mm bv-
the Ccde and consistent with the reguirements -of these Rules.
All Learings shall be conductaed in a fair and impartial
manner, be conductad in accordance with the provisions cf
Part 2.0f these Rules, and be opren to the public.

1.14. . Public Accass to Board Records

(2} Subject to reascnable regulaticn by the Board; all..

-
a

Board records relating to reviewing charces to withdraw certifiz:

3C4




of alleged discharges, discriminaticn or

cation, and review - diseri
shall be cpen £for public inspection.

fallure to compensats

{h} The Board shall meke available for public inspecxzi
11 £inal orxders, decisions and opinicns in the ad-ua_ca:;on cf
cases under the provisions of these rules.

1.15 Time

{a) In computing any pericd ¢f time prescribked or
allowed by thess Rules, the day of the act, event, or defavlt
f£rom which fthe designated period of time begins to run shall
not be included. The lzast day of the zTericd so comouted shall
be incinded, unless 1t is a Sazturday, a Sunday, or a2 lagal
holidey when the offlcss of the government of this State ars
closad, in which event the pericd runs uniil the end of fhe
next day whiichh is not a Saturcay, a Sunday, or a legal holi-
day whnen the officas cof the government of this State are
closed,

(b} When by these Rules or ky a notice gilven there- -
under, an act is required or allowed to be done at or within
& specifiad time, tide Boazd may extend such time for gocd
czuse shewn. IZ the motion forx extension is made zafiar the
expilrzticn of the prascribed time or any earlier grantad exten-
sion, the extension shell bhe grantad only upon the furtier
showing that the failure to zct was the rasult of excusable
neglack,

(c} Whenever any party has the richt or is raguired
to &o some act or undertzke some proceedings within a pra-

scriked pericd after service of a notice or other dccument
upon him and the neotice or documenit is served upon the pasty bv
mail, three (2) days shall be zazdded tc the prescribsd peried.

1.1s Aczicn by the Board ) .

A vacancy in the Becard shall noit impaixr +the xight of
the remaining two (2) memters to exsrxcisa all of the powers
oL the Zecard. Two memkers o: the Bcard, at all times, shall
constitute a quorum of the Boaxd, Only those members of the
Board attending a hearing held-in a procseding shall participats
in the decisicn 'n a procesiing arising cut of such hearing.
In any matter where cnly two (2) membexrs of the Board attend the
hearing held tne,a_n, action by the Beoard to grant the r=lli
requasted by the person initiating the p*ocaeq;qc shall reasqu
the concurrence of hoth of those Tembers of the Board.

con




L.17 Discovery

e ———————

(a) Discovery shall e completed within thirty (30}
days after commenczment of a p:ocecalng For cocd cause shown,
the Rcard may permit the time for discovery to be extanded,

(b} Parties may obtain d*scove*v ©f any relevant

matier, not privileged, that is admissible evidence or appears
raascnably calculated to lead to the discovery of adnissikble -
evidance.

Ly or by t“- Tersen ]
ts own moticn, the Zeard

(c} Upcn a; a
i
~der limiting ciscovery to
-

-
from whom discovery is
n
Fy

may, for good cause sk v or
prevent undue delawy or to protact a2 parity OrX person fxar
annovance, oppression, or uandue zurdsn or expense,

(d) TUpon application to the Beard, any party may
tazke the testimony ¢f any person, including a party, by dsoosi-~
ticon upon oral exanmination oxr written intarrogatori_s The

time, place, and manner of taking depositions shall be governed
by ths order of the 3oard.

{({e) Upon re 1v1ng approval by the Bcard, anv party
may sarve written in:er:oca:or:es or raguests for admissicn
upcn another party. A‘pa::w served with written interroga-
tories or a2 reguest for admission shall answer such interrcga-
tories or regquests within f£iftsen (15) days of service unless th
rrcpenent of the ir*a*:ocatcr;es o *ecLeSt agrees to a loncer
tima, or unless the Beard by crdexr specifies z diffarsnt time or
exgouses the parxty from arswerlng on goocd czuse skown. Intar-
roga orzes shall be answersd under oath., . For gcood cause shown,

the Bcard may ordex a pariy to producs and permit ;:sue,-_oh,
corying, or photographing of designated documents cor oblects.

l.18 Ex Parxtez Communiczations

{2) Xo irdividual, partnership, corporatlion, asscci-
atlicn, or other entiiy outside of this Bocaxd, its staff, or :
1ts agents snhall maXe or knowingly cause to ke made any pro-—

0

hibitad ex parise c*mmunlcahlon to the ncar_, its :aff, or :
its agents as to the meritis of any proceeding before the Boaxd

wihich has not been concluded.

{b) No member of %fhe Boa:d its stafZ, or its
shall requast any prc“_:*tad ex paris communvcatﬁcqs ar maxa
or xncwingly cause to be made” any pronibited ex parte Communi-
catlions to any individual, pa*tte*snlp,.co'“o*=“‘on, associ— '
aticn, or cther entity ocutside of this Bcard, iss stafs, or
its agants as to the merits of any proceeding befcra the Ecard
which has not besn concluded.

cants

-

f

o




»m T"ex parte comrmunication” mezans an oral

(c}) The ke
er wriittan communication not on the public r2cord wWith raspect
to which reascnable prior notice 1s not given to a&ll parties
as provided for in this Rule.

(&) The ex parta communications prohibitad by this
Rule include: -
(1) such communications, when written, 1iF
copies thereof are not contemporanecusly
served by the communiczator con ail parties

o the procseding; and

{2} such cocmmunications, when cral, unlisess
advances notlice thereci is c¢iven by the
cermtnicazter to all partises to the pro-
czeding and adequats ¢p
to them to be presernt.

(2)

Rule shall not

neludes

bl

he ex paries communications prcochibitad by this

(1) oral or writisn reguests Zor information
solely with resoect Lo the status of
a procseding; and

(Z2) oral or written communicziticons which =211

the parties toc the procseding azgres, or
which the Becard formally rules, may be
mada on an ex parte basis. :

(£) All ex parte communicaticns made in vieclation oI
this Rule shall ke placed on the public record of the pr -
ing to which it relzates.

(g) In the event an ex parte communicaticn in viola-~
ticn of this Rule cecurs, the Board may make such orders or
taks such acticn as to the interssts of justices require. Upen
notice and hesaring, the Bcard may determine that the intarests

of Jjustice recuirs that the claim or interssi in the prcgesd-:
ing involving a party who knewingly makes a prohibited ex L

parte cormunication or knowingly causas a prehibitsd ex pa: S

communication o be made be dismissed, denied, or otharwilse
iisregarded on acccunt of such violaticn. Upon noiice and
hearing, the Board may censure, suspend, otherwise disciplin
or ravoxe the privilege of praciice before the Board ©f any

Ferson who knowingly makes or causes the making of a prohilbi
ex parte communigaticn.

-~ .
.
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1,19 Hearing Examiners

~{a) In matiters where authorized by the Code, the
Bocard may appcint a Hearing Examiner. Anvcne apocinted to
act as a Hsaring Examiner musi not have had any cennecticn
at any time with the ccal industrzy or an organizaticn reprea-—
senting miners, unless all parties to the procesding consent
t0 such & perscon's eppointment. A raference to a Hearing

Examiner shall bhe the exce:t;cn and not the ruie,

{b} The oréer of refarence to thre Eearing Examiner
may specify or limit his powers and may direct him to report
only upon particular issues or to do or perform particular
2cts or to racsive and :EDOI"' avid E"CQ only and may £ix the
time and placa for beginn-ng and closing the hearings znd .
for the filing oI the Hezring Examiner’s repcrt. Subisct to
the specifications and limitaticns stated in the order, the
Esaring Examiner has and shall exexcise the power to regulate
2ll procesdings in every hearing before him and to do =11

acts and taxke all measures negessSary or preper for the effi~
clent performance of his duities under the order. He nay ) ,
raguire the produciion before him cof evideace upon all matisrs
embraced in the refsrence through subpoenzs issued by the

- Becazd. - Z= may rule upon the admissibkility of evidence unless
othe*w‘se directed ky the orier o‘ raferance and has the
auth ltf to put witnessas on cat 1 and mav himself exazmine
them and may call the parties to the action and exzmine th
upon ¢ath. The Hezaring Exzsminer shall make a recoxd of tne
evidence offered and excluded in the same manner and subject
to the same llmltat:ons as provided for hearincs befcrzs the
Scaxd. i :

(c) When a reference i1s made, the clerk of the Board
shall forthwith furnish the Hearing Examiner with a ¢
the ordexr of re:erﬂnce. It is the duty cf t:e He=*

To procsed wiith all reasconable diligence. Either parity, on
notice to the partiss ané Eearing Examiner, mav aDplj to th
Bcard for an cordex regulring the Eearing Examiner to spe=d the
preczedings and to make his recorxt., If a Da**y fails to apceax
a2t the time and p=acﬂ =holuloli P:ed, the ”ea:lng gan; 1ar may pro-—
ceed ex par=s or, in his discre:zi o, acJou*n the procsedings

te a future gav, cilving notlce to the a:senu ra*ty of the
adjournment. -

{d) The parties may procure the attandancs of wit-—
nassas refors tie Hear;ng Examiner by ths issuance and sesrvice.
of subpoenas through the Board. If without adeguate excuss
a witness fazils to apoear or give evidence, he may be punished
as for a contempt and ke subjeciad to the conssguencsas, pen-—
alties!, and remedies zs if the witness fzilad fo appezr or =T
give. avidence befcre the Roard. '
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{e} The Eearing Examiner shall prepar repo
upcn the matters submitted to him by the order of referan
shall set for+h his findings of fact and conclusicons of
law in the rsport. Ee shall file the report with the Board an
shall f£ile witch 1t a “*arscrlp_ of the p*oce_dings and cf t
evidence and the original exhibits, The Board shzall Efcorith-

with mail o all parties notice of the f£iling. B}

{£) The Board shall accept the Hearing Ixaminer's
findings of fact unless cle=rl' erronecus. Within 10 davs
after being served w;:n notice ©f the fillng of the report, any
carty may £ils with the Board and sarve wrltten cbjeciicns
thersto upen the othe: parties. Applicaticn to the Board Zor,
action upon the report and upon objectiions thersto shall ke ]
by mecticn and upcn notice to. the other parties., Tha Beard, afier
hezaring, may zdopt the repert ox may medilly 1t or may relect iz
in wheole oxr in part or may receive further evidence or may ra-—
commit it with instructions.

(g) Eefore Ziling his repczrt, a Hearing Examiner may
sucmit a draft thereof to counssel Zor z2il parties for the pur-
pose of racsiviang their sucgestions. .

PART 2 _ HEARINGS
2.01 Scope
Unless otherwise svecified in thesa or other rules and
‘ragulations, the rules in this Par:t shall govern and a2pply to
hearings conducted by ihe Chairman or a Hearing Examiner pursuzant
les and

to the aunthority provided in the laws of this Stats or ru
regulations promulgated pursuant thersihco.

s

13

2.02 Concuct of EHezrxings
»>

The Chairman or a Eearing Examiner appointed by the
Ecard in those proceedings, as authorizeé by the Code, shall’.
conduct every hearing. ‘
2.03 Powers of the Board arné Hesaring Examiners

(2) In all prcceedings befcre ithe Board or during the

e of reference of a proceeding to a Hearing Examirer in

matters authcrized by the Ccde, the Board oxr the Eezring EZx-
aminer in such respective matters shall have the authority

and pcwer to:
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(2) rule upecn offers of proecf and receive
relevant evidance;

(33 take such aciion regarding discovery as
reguired in any prOCEEdlncs and as speci-

fied in theses Rules' )

i} {4) regulats the coursa of the hearing;

(3) dispcse of prcocedural regues or
similar mattars;

{8} Tncld conferences Ifor the ssettlement or
simplificaticon ¢f the issues with the
consent of the zfifected pariies;

{7) deny any cecntinuances excspt for gcod
cauvse shown;

(8)" recuest the Director to iInvestigata the
charge filed in a2 decertification pro-
ceeding and report the results oI the
invesz-gation within ten (10} Zdays of
nis receipt of the racuest; ‘

{8} adopt any other methoed for the gathering

of sworz evidence which affords the
Directcr and 21l partiss dus procsss
of law and fair occortinl~v to prssent

and maka z record of evi idencs; aznd

L

ctio
Dv law.

s

{10) tzke any other acticn in conn

with procesedings as authcrize

{3 In all procs=adi ngs, whether befores the Boaxdi or

ng IZxaminer, the Soard shall be responsibkble o subkrposna

2C
-
<

a2 Eearing
witnessas and reguire the production of anv bocks, papers, ,
records, or other dccuments relevant or material to the procesd-
ings.
2.04 Notice of Eearing: Ceonit=nts of Notics
{(a) ©Unless ctherwiss specif in the Rules, no he=ri:g
izs

ied
shall be conducted under the Rules or ocne*w~sa unless the par-t
to the procseding shall have recsived at lzast ten (10) davys
written notice,

{p) Each written notice of the hearing, or notice ©
shal

denizal of the heazing for failure to stats a charge, sha
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the date, time and place of the hearing; no e
a copy of the charge shall ke na*_ ed by ceriified mail,
recaipt reguested, to the charging party, the charg ra
Dirscktor, the rep:esen;at*"e of the miner or miners affe
to any interssted perscn of record, and, such nctice sha
the dats, time and vlace cf the hearing; and 2 sheort and
statement of matters which ars to be the subject of or as
at the heasring. Such notice shall be provided in =
the gprovisions of Section 2, Article 7, Chépter 2S5A o
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2.07 Burien of PTrooz

proceedings befora the Board the pariy 1
hall have the burden of proving his cassa
the eviden

In all
the procseding
rraponderance o

2.48 Progecsed Findings, Conclusions, ané OrZers; Briefs

The Board orxr the near;ng Examiner to whom a2 matter is
referrsd may reguest the parties to £file provosed findings of .
fack, conclusicns cof law, and orders, together wish a suppor'
b?le:. Such prcoosals and briefs also shall ke allewed to b
filed at the request of a party. At fhe ragusst cf a parzy,

1

e
‘

the EBcard or the EHearing Examiner to whom a matt
shall zllow reply briefs +o be_sa:m_zted within
after the date of “*l.:c of an cpposing parity's
briez ) -

.'." HY)

I T

r
en (10) days .,
roposals andg

a
=
<
T
=

"y

AlL 'such propesals and briefs shall be servad upon all
Farties and shzall contalin references to the record and autnorlble

relied upon.: . : .
. , Lo

Jll
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2.09 Hearings To Be Public

All hearings cecnducied under these rules shall be cper
to the public; and hearings conducted to hear charges concernin
withdrawal or suspension of certification pursuant to Seciion
30, Article 1, Chapter 22 of the Ccde shall have a transcript
made of all evidence presented in any such hearing. A transcript
shall not be made of a hearing cenductad to hear charges con~
cerning discriminatlion or miner’'s entitlements pursuant to
Sagition 21, Article 1, Chapter 22 of the Ccde, unlass {1) =
party to such procssdings zeguests that a ftranscriot be mads
wizhin thirsy 130) d= ays from the ua e 0f the raceipt of a final
order or decision by the Board or (2} the 2gzrd ordsrs a +rzns-

uy 3

ak

cxript prepared on its own motion: or (3) = Court of re=cord or
cther judicial body exercising Jjurilsdicticn over this procseding
or appezl orders that a transcripit be prepared.
PART 3 RULES RPPLICRELE TOT ZPROCZEDINGS INITIATED

e W;TEDRA% CERTIFZCATION
3.01 Scooe

The rules in this Part govern and are appliczkle -
to procsedings initiatad pursuant to Secticn 30, Articls 1,
Chapter 22 of the Code by a mine inspector or the Director to
charge a mine foreman, assistant mine forsman, fire boss .

©r any other ceritified person with neglect or failuxe &2

rerform any duty mandzated pursuant to Articles Cne or Twoe of
Chapter 22 of the Code. In addition £c the rules contzined

in this Part, the general rules of practice before the Board .
contained in Part 1 and the rules relz ting to Hea*l“”s held

by the Board contzained in Part 2 are zalso appil icable tc such
proceadings, T '

3.02 By Whom ané Agzinst Whom a Charge Mav be Initiated

A mine inspector or the Dirsctor may charge a min
foreman, assistant mine forsman, fire bess cr any other
certifliad perscn with neglect or failure to perform any
duty mandated pursuant to Brticle 1 ox 2, Chapter 22 of the

Coae. - .

3.03 Initiation of Procsedings

The charge is initizted by £iling it with £k
Directocr er with the Board. 1If a2 charge is f£iled with the
Diractor, the Director, within ten (10} davs, shall forwazd
notice of the charge with a copy of the charge tc the Board.




3.04 Notice of Charge z2né Time to RAnswer

The Board upon receipt of =2 cha:ge s;all immedi;tely'
give notice ©f +he charce accompanied by the charce, to the
charged party, the Diresctor if he is nct the ciazrging party,
and the representative of the miner or miners at the mine
whera the violation is alleged to have occcurred, giving tan
(10) cays- from the datz of the notice in which to answer.
3.058 Contents of Chargs

(2) A charge shall comply with applicazrkls ceneral
racuirements and shall contain:

{2} the duty oxr duties the perscn charged is
2illeged to have wvioclatad;

{2} the zcproximate dats and placs so fax as
is known of the violation of duty; and

(4) the czpacity of the perscn making the

charge.
(b) 2 charge shall be wverified upon oath cr aZiirm-
aticn on tha bas‘s of information znd belief or perscnal

knowledge by the charging party.

2.08 Contents of Answer

‘An answer shall comply with appliczablse general
rsculrements and shzll contain any documents and nat::;als .

wiilch could zid the Bozrd in its determination of the possible
suzstance of the charge,

’_lo

3.07 Who May File an Answer
Any party may file an answer The fzilurs of a pa*ty
o file an answer in the prescrikzed time shall nct cperats to

at party's furtier participaition in the proceec;:g.

o rt
w

H

r

by

cation of .Charge

|-

2.08 Invest

{(a) IZ the Becard is unable tc det
substancz of the charce, it may reguest the

. -

investigate the charcas.

(b) Upcen recguest by the Beocard, ths Directo
investicszte the chargs “and repcri the results of he‘




gaticn o the Board within ten (10) days ©f his recsipit of
e .
the charge. '
3.09 Probable Cause Determination
{2) Within twenty (20} days after receipt of thes
harga the Beard shall evaluate the chargsa and detesrmine
whether or not a viclation of duty has Lean stated. 4

(B} In making a2 probable cause detaermination, the
Board shall avaluzte zll documents and materials of record,
including ths charges and any answer flled, in crdfer to defsr-—
mine as-nmearly as pessible the substance ©f Lthe charge.

Z.10 Notics of Probable Cause Determinaiion, ané Esaring
or Denlal of Eszring

(a) If the Zoard determines that probzhle causzs exists
to support the zllegaticn that the person charged has viclated
his duty, the Board by the and c¢f the twenty (20) day rpexicd
shall set a date for hearing which date shall be within eighty
days of the f£iling oI the charzgs.

(- IZ probable cause is dstarmined, notica of the
hezring, & copy of the charge and %the vrokadle causa detazrmin-
ation shall be mailed by certified mail, resturn recsipt regussisd
to:

(1} +the ckharging parity:

- P

(2) the charged parity:

4

(3} the Director, if he is not the charging

— o
DArty; -

{(4) +the reprssentative of the miner or miners
a2t the mine where ths viclaticn is
alleged to have occurzed; and

(S} to anvy interested person ¢f record.
{c) I the Boeard determines that no prcbable czuse :

exZsts, notice oI denial of.the hearing, a copy of il :
anc. the reasons for the failure to state a charg
nai =1

mailed by certified mail, return raceipt rague

(r

(1) tkhe charging party;
(2} the chaxgesd pariy;

(3}  the Director, if he is not the charging
party;-
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(4) +the representative of the miner or miners _ |
at the mine where the viclation 1s
alleged Lo have cccurred; and

(3) Lo any interested person of record.

.11 Zoard Findincs ;

(a) At the conclusion of the hearing tne Board shall
proceed to determine the case upeon consideraticn of al’ the
eviderice offered and shall render a decision in writing con-
taininc itz findings and conclusions of law.

(o) If the Board finds by a prepondarznces of &=
evicdence that the certificate or csriificates of the charged
person should be susperded or reveked pursuani Lo Section
30, RAriicls 1, Chapter 22 of the Code, it shall enter
crier o that effect. No ru"ewal cf the certificate shall
be grantesd excspit as vided in Section 30, Ariiclie 1,

Chaptex 22 of the Code.
3.12 Judicial Review

Anv party adverssly affected by a final cordex cr :
decision issted by the Boaxd underx tnesa rules pursuant to .
Sectiecn 30, Article 1, Chapter 22 of ithe Code shall Tte entitled

to Jjudicial review therscf pursuant to Section 4, Article 3,
Chapter 292 of the Ccie,

FRRT 4 . RULEE APPLICASLE 70 PROCZEDINGS INITIATED
ALLEGING DISCRIMINATICON OR FOR COMPEINSATLION T
CWZD TO MINZRS AS A RESULT OF A WITHEDRAWAL ORIDER

4,01 Scope

The rules oI this Par t govern and ares applicable to .
proceedings initiated pursuant to Section 21, Article 1, Chap~-
tar Z2 of tne Code by any miner or a re“resenta ive of miners
whe pelieves that he has keen discharged or in any oither way
discriminated against becauss he, (1) has notified the Cirsctor,

b

his authorized re::esentatiwe, cr an cperator, directly or
inéirectly, of any alleged violation or danger, (2) has filed,

ld

insh,ta*ec or caused to be filed ox inst;t::aﬂ any D“OC&EClH: o
uncer ithis law, (3) has testified or is zhou: to testlifv in anv
procesding resulting frcem the administrzticn or enforcement of
the provisicns of the state mining laws; oz any miner whe has
not been compensztad by an operator for lost time due to the
postina of 2 withdrawal ordex. In additicn to the rules con-
tained in this Part, the general rules of practice befors the

3153




Board contained in Par:t 1 and the rules relating to hearings
held by the Board con;ained in Part 2 are also applicable
to such procesdings.,
4.02 When and by Whom Avplications May ke Mads to Ecard

Any miner or a representative of miners who believes
that he has been discharged or otherwise lec:imi"ageﬁ against
a2s ser cut in (1), (2) or (3) ©of Section 4.0l of these rLlQS,
or any miner who has not been ccmpensated bv an crerator for lost
time due to the postinc of a wltbdrawa_ order, may, within thirty
{3C) days after such vioclation cccurs, make zpplicaticn fc the ,
Boaxd for a Taview of such alleced dis;hargeJ discriminasticon, or
fzilure to compensate. o
4.03 Initiation of Procsedings

The procasding is initiated by filing the zowplicztion
with the Scard. ’
4.04 Contents of Apolication

: An zpplicaticn shall comply with appliczkle generzl

reculrsments and shall contain:

(1) the name of the raspcendent,

(2) a description of the act and detailed ciromm-
stances surrcurnding the allsged discharge, 41 s**;n‘nahu01, or
fzilure to compensate, accompanied by any supporting cocumen*s
that may be availzakbls,

(3)

coles of anvy contr

ackt arbitraticn decisicn

involving the applicant and the szme set of factis allecad in
the zpplication,

{4 a stztement as to whether 2 sinilzr com- -
rlaint has been £ilesd with the Secrsiary of the Unitad States
Department of Labor pursuant to 30 U.S.C. § 8l3{c) of the I o1 :
Federal Mine Safety and Health Act. el

<
4.03 Contents of Answer Soont

)

An answer shall comply witl
ments aznéd shall contain any documents
2id the Board in its de*srminzsticn of
the charge.

¥

applicable gEﬁefal reguire-
and mater** 1s wnich cowxldr -0

the possible substance 0fl:




4,086 Wwho May Tile an Answer; Time for Answer

Any parhy may file an answer within fifteen (13) days
of £he date of sernvice of the application cn the pariv. The
failure of a party to flle an answer shall nct forsclcse the
party's further participation in the procseding.

4.07 Investigation of Application
.

Upon resceipt of the apolication, the 3card shall
cause such investication tc ke made as it deems zppropriate.
Such investigation shall provide an cpporitu /7 for a public
hearing as prov;dad in Part 2 of these rules a% ths reguest of
any carty to enable the parties to presant information r=lating
o the alleged wviclaticn.

4.08 Notice of Application

A copy of the zpplicaticn along with any cother materials
£iled with the Zozxd shall e sexved on the reaspendent by the
zoplicant as seit forih in Section 1.08(Z) of thesa zules.
4.0G9 NMotice of Hearing

¥ \

Mailing of the notices of hearing to the respondent at
his last addresss of record as raflectad in the records of the
Department of Mines shall be desemec adequate notice to the
restondant.

4,10 . To Wheom Notice is Lo be Glven and Contznts of Notics

{a} HNeotice of any hezring In the matter snhall be mailsed
by certified mail, raturn recsipt reguested to:

‘ (b} Each writiten notice ©f the hezring shall ccntaia
the date, time and place of the hearing; and 2z short and plain
statement of maitters which ara tec be the subject of or assertad

T the hearing. Such nctice shzall be previded in accordance
with the provisions of Saction 2, Articlse 7, Chapiter 2%2 of the
Ccce '

.
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4.11 public Eearing

A public hezring shall be held only at the rsguest
of any party to erable the parilies to present Infcrmation re-
T'-'“c to su uch violation or by coréer of the Board., 2 reguest .
for such hearing by any Tariy must be filed with the EZcard and

H+

sexved on all other o ties within twenty (20) &avs of the date
of service of the application on the racuesting pariv.

4.12 Final Dezisicns of the 3card

{2) Finding of Violaticn

If the Board finds that a vieclation &14d cczur, ‘is

shall issue & decision within forty-Zive davys of the conclusicn
of the investigztion, making fiandincs of facis and conclusions o
lzw, incorporating therein, reguiring the perscon commitiing suech
viclation to take such affirmative zction to abatz fhe viocliztion
z2s the Boaxd desems appropriats, inciudiag, but not limited +o, '
the rehiring or rsinstatsment cof the miner cr reprasentziive of
minars to his former position with back pay, and alsc pay com-
censation for the idle time zs =z result cf z withdrawzl corfsx.

(b} Finding of ¥No Viclation

ZZ the Bcard f£inds that no viclation occurrsd, it

shall Issue zn ordexr denying the apolicaiticn, such order shall
incorgoratse the Board's findingcs - therein,
4,13 Procaedings Relative to Uischarce; 45 Day Limitztion

(a) IZ£ the precsedings under Parit 4 of these rules .
ralzative to discharge ars noit complated wizhin foxty—-£five (45)
days of the date of discharge due 4o delay caused by the cperat
the miner shall te autcmatically reinstatad until the f£inzl
detsrmination.

(2} If the procesedings under Parit 4 of thesse rules
relative o discharce are not completaed within fortv-Five (43)
cazys of the date of discharce due to delavy caussd by the Board,
than the Board may, at its copticn, rainstate the miner until the
finzal &stermination. : T

L

(c) If the preocsadincs under Part 4 of these rules
relative to discharge are not comcleitsd within fcrty—“lv=‘( 3)
days of the date of'd~sc~a:ge due to delay czused by the miner,
tle Board shall nct rainsizte fthe miner until the final deter=
mination. ;

(d) Prior tc any order of reinstatamen® under sec-—
tilons~({a) or (k} of this Rule; if no hearing ‘has been previ cusl"

Ih



held on the &ischarge by either the Boarxd or a Eearing Examiner,
=he Board shall hold a hearing to detarmine the cause of any
Gelay and the matters specified herein. smporary reinstata-~ |
ment until the final determination cf the procsedings shall ke
¢rantaed cnces tke Beoard first cdetermines that it has jL*ﬂs4*c~
tion of the application, unless the raspondent shows that thers
is a substantial unlikellihood that the applicaticn will succeed
on the merits, and that the granting of the crder cf temporazy
einstatement will adversely affect the safety or health of '
t;e miners a2% %he mine whers the applicant is +o ke rsinstatad,
4.14 Recuesi by 2poplicant for Costs
Whenevar zn order is.issued under 2Part 4 of t“hess
rules purscant tc Section 21{c}, Article 1, Chaptsr 22 of the .
Ccée, at the rsguest of the applicanit, a sum egual to the zggrz-—
catas amount of all costz and expenses including the rzasonzakle
attorney's fees zs Jetarmined by the 2oard to have besn .
razsconably incuxrrzed by the applicant Zor, or in conneciion
with, the institution and prosecuition cf such proceedings,
shall be zssessed acainst the perscn commiitting such vio-
lzticn.
4.15 Judicial Review
Any party adversely affect=d by a finzl ozxdar or
decisicon issued by the EBoaxd under thase rulss pursuant o
Section 21, Articis 1, Chapisr 22 of The Code shzll ke
antitled to jucdicial review thersci pursuant to Sa2czicn 4,
Article 5, Chapter 2%aA oI the Code.
.15 Defarral
In any proceseding instituted under the Code and to
whnich this FPart applies nd upon mcition by any party to the
proczading, the Becard may dismiss an aDDTLca:;01 ané defar
s the DIOCOSS'“Q cf the same claim by the United Statas

Department ¢f Lakor of the Bocard finds that th
first przsentsd to the United States Departmen
is being or has been processed by that agency.

<

t :
e same claim was
t cf Labor and
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