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TITLE OF RULE BEING AMENDED: __Rules and Regulations Governing
the Standards for Certification of Blasters for Surface Coal Mines

IF NO, SERIES NUMBER OF RULE BEING FILED AS AN EMERGENCY: _ N/A

TITLE OF RULE BEING FILED AS AN EMERGENCY: N/A .

THE ABOVE RULE IS BEING FILED AS AN EMERGENCY RULE TO BECOME EFFECTIVE UPON
FILING. o i _ :

THE FACTS AND CIRCUMSTANCES CONSTITUTING THE EMERGENCY ARE AS FOLLOWS:

See attached minutes - Board of Miner Training, Educatiocn, and
Certification

Use Additional Sheets If Necessary. \v n\M’Q ;

Roger T\ WHall, Director
Research,’ Special Projects, and
Regulatory Affzirs -




STATE OF WEST VIRGINLA

DEPARTMENT OF ENERGY

-
1515 WASHINGTON STREET, £AST F H—- o b
CHARLESTON, WEST VIRGINIA 25311 -
S vy 1y Ll
TELEPHONE, 348-3500 : SN 1 A A e G
. . I ST Y
{ Fi., o _t '_1:::)-‘
GASTON CAPERTON Ty if GEORGEE DIALS
GOVERNOR May 24, 1830 T T COMMISSIONER

Mr. John Ranson

Secretary

Department of Commerce, Labor
and Environmental Resources

R151 Capitol Complex )

Charleston, West Virginia 25301

Dear Mr. Ranson:

In accordance with the Governor's August 2, 1989 letter
referencing Chapter 5F of the West Virginia Code, I am submitting
for your approval the attached proposed emergency regulations,

This emergency regulation would amend existing regulation
(CSR 48-5) by removing the requirement that an applicant for
blaster's certification heold a fire marshall's permit. Although
such a permit is required for any person to perform blasting
cperations, it should not be a prerequlsite to certification.

Your approval of the subject amendment is wvery much

appreciated. N
1
Sincerely, 1
Roger Ry Hall, Director
Research, Special Projects,
and Regulatocry Affairs
GED:cc
Attachment

Approvedfi/:;iéfj7ﬁé;z%bn4

&Qbhn Ranson
Date: 4/7/90




Education and Cesrtification Board was held on Friday,

STATE ©F WEST VIRGINIA
BEOARC OF MINER TRAINING, EDUCATION, AND CERTIFICATICN
CHAARLEITON
23303

MINUTES

March, 15, 1990

The menthly schecduled mesting of the Miner Training,
February

1950 2t Peabeody Coal Company conference room, Laidley Tower,
Charleston, West Virginisz.

Board Members Present:
Anthony M. Grbac, Safety & Training Cocrzdinator
Clizfoxrd Stevens ' William Raney
Jim Justus i Chris Hamilton

Dave Asnhby

Chairman Lay was absent.
Member Porter Cotton was absent.

Qther Persons in Attendsnce:
Mike Rutledge John Spatafcrs
Kenny Frye Tyrone Coleman

Rcbert Porter : : -

Tony Grbac called the meeting to order and directed the

board members to review the minutes of January 19, 1990.

Jim Justus made =z moticn teoc accept the minutss o Jaznuary
19390, %this moticn was seconded by Dave Ashby. The minutes

wers unanimously aprroved by the Boargd.

Member Raney reviswed with . theg Boardgmembersyzproposed

~changes —in thefsurfacezblaster!s:certification Tagulations> .

A meotion was made by Bill Raney, seconded by Jim Justus,

recommending the Commissioner to £ile .the changes as emergsency

regulations. .The metion passed unanimously. Memberfﬁamilton,and
Member Raney suggested to file the regulations as emergency ncow,

-and set kthe public hearing for the next MTEC bcard meestling.

Tony Grbac distributed to the Board members, coples of

certification examinations reflecting the current revisicns that
have been. Tony Grbac also distributed a copy 0f the coal miner

experience document, reflacting revisions fcor the Board's review
and approval. . S




Minutes /MTEC - o -
Bage TwoO . : .
February 23, 19%0

Member Raney expressead’ tha; the Beoard did not have to raview
and/cx approve any documents that the Depaztment of Ensrgy felt
necessary in verifiving eA;eh*enc=/cua¢_f1c igns in ths
pericrmance of their Jobs in adminlstering examinations. Member
Rarey directed that the minutes clearly state that ths safety
instructors adopt whatever forms necessary, 1n administering
cartlification examinations. HMember Hamilton stated that he .
agrzed with Member Raney, as long 25 the forms adeopted, did not
contradict or zlter existing laws or r=gulatio:

11

m fu

|

A general discusslion was held on coal truck driver's
certifications. Member Ashby suggested that the safaty
instructors lookad cqrefuL1y at the present regulremencts in the
cercificaticn of coal truck drivers, both surface and
undergrcund. .

Saféty instructor, Mike Rutledge indicated that he would
l1ike to ses means provided for having 2ll persons at surface
mines cerztified, az well as independsnt contractors,

Safety instructor, Kenny PFrye zasked the ZBoard to give some
directicn £o the department, &35 Lo a claar definitieocn of &
"technlecal person”. Kenny Frye indicated that thers wers persons
pa2ricrming work a5 technical peocpls at both surfaca and
underground miases and receiving no training. Member Hamilton
reguestad that the instructors check with small esnginesring f£izms
to see what type of training was received by their techniczal
pecople and stated that they should have documentad proct.

Member Raney racommended tThat the safety instructors give to
the Board, theilr definiticn of = ”*echnical pazson’ and who 1t
should include,. Member Raney further stated that the Director
make 2 racommendatlicn to the Bozsrd in & formal regueszt. The
Board a1t that peint could review the issus. Member Stevens
exprezzad that he shared the same coverview of ths issue, as
Members Raney and Hamiltaon.

Member Justus reguestsad that Teoeny mail the proposed
revisions tc the surface blaster's regulztions to the Board
members. )

The meeting was adjcurned.

The next scheduled meeting oI the Board o9f Miner Training,
Education and Certification will be held on Friday, March 23,
1990 =t the Alr Pollutiocon Control Commission conferencs room
located st 1358 Washington StZeet, East, Charleston, West
Virginia. o o




At the March (&, 1970 meeting of the Board of Miner
Training, Education and Ceriification, the members unanimously
aoproved a change to the Titls 48, Serises I rules anc
regulations, relating to the certification of blasters on ccal
mining cperations. The Board further recommended, uranimously,
that these preoposed charnged be filed wiith the Secretary of
Shate’'s Office on an emesrgency basis.

The recmmended changes necd to bz immadiately implemented so
as to relisve unnecessary administrative burdens on the
Departiment of Energy’'s Division of Health, Safety amgd Training.
This changs will permit the Division p@rganmel to acconcdate the
imizial igsue amd renewal of certification for coal ming blastsrs
im a mueh mars direct and efficent manner.

Currently, the Divigion perscnnel must confirm that each
agplicant for inmitial certification or renswal of certification
holds & valid permit issued by the Firs Marshal’'s Q4Fice. &t the
time this blaster certificaticn program was started, in 1987,
such confirmation was not a problem bDecause the Fire Marshal
issuaed permits for & three yvear psricd, which was the same time
pericd for which DoE blaster certifications were approved,.

Mowever, the 1589 Legislature approved an amendment te the
Fire Marshal 's Code (Chapter 29, Article 12, Sectiorms 12 and 125
wiich changed the validity mericd for such permits to ore yvear
and established & fem schedule to pay for compliance manitoring
By thatr Dffice. EBecausz the Firg Marshal's permit is now issued
for only aone year, the renewal of blaster certifications by the
DcE i3 being inordinmately delaved as a resulit of the inconsistant
terms of sach permit. In addition, sirmce the Fire Marshal is '
collecting revenus for 1ts own compliance program, if is nok
necessary that the DoE continuwe monitoring acherence to another
agency ‘s law, at the sxupense of efficent amd effactive
administration by the DoE. The Fire Marshal does net now, nor -
has it ever, menitored camplianca for the DoE program.

This regulaticn charge does not, in any way, affest the
avtheority of the Fire Marshal 's Office or the Deparitment of
Energy reguirements ralative to blasters on coal mining
operations. It simply allows =sach agency to pursue its own
gstatutory regulirements, independent of each other.
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Section 48.3.2 Criteria for Certifigation of Blasters

Z.l Cortified Blaster,. Lal One year after the gffecitiva
date cof these regulatioms & cesrtifisd bBlaster will b2 rzsponsible
for the handling and use cf explesiveas for ssach and svery blast
on every swwface coal mine or surface area of an wnderground mine
on which blasting oceraticns arse belng conductac. (B) Each
applicant feor cartification as a blaster shall:

(L Have had at least one vear active blasting suparisnca
within the past five (T) vears: and

- CEr-—Hutd—a-ggerant—geamit—taesned - —tira - SranmaT e
plarempramd bt et b e o

A2 =<3+ Have demonsiratad his knowledge and skill of the
use, handling, and storags or axplosives, and all State
and Faderal laws pertaining thereto by completing such
training and certification examinations as may be
required by theses ragulaticns.

{? Initial =ard annual refresher training regquirements
shiall include, but are not limited toc those subject areas set
forth in subsections 3.2 (a) (1) and Z.3 (a) (1) of these
Fegulaticns angd F0 CFR part 48 of federal regulations promulgatad
under the federal Mine Healith and Safety Act.




WEST VIRGINIA ADMINISTRATIVE REGULATIONS
BOARD Or MINER TRAINING, EDUCATION, AND CERTIFICATION

TITLE 48 SERIES 5

TITLE: RULES AND REGULATIONS GOVERNING THE STANDARDS FOR
CERTIFICATION OF BLASTERS FOR SURFACE COAL MINES
AND SURFACE AREAS OF UNDERGROUND CCAL MINES

TYPE OF RULE: LEGISLATIVE




WEST VIRGINIA ADMINISTRATIVE REGULATIONS

BOARD COF MINER TRAINING, EDUCATION, AND CERTIFICATION

TITLE 48 SERIES 5

TITLE: Rules and Regulations Geverning the Standards Zfor
Certification of Blasters for Surface Coal Mines and
Surface Areas of Underground Cecal Mines

TYPE CF RULE: Legislative

INDEHZX

General

Scope et

Authority

Effective Date

Filing Date

Certification
Definitions
Criteria for Certification of Blasters
Certified Blaster Examiners/Inspectors
Examinations

Certification Procedures

Recertification Reguirements for Certified
Blaster

Presentation of Certificate; Transifer; and
Delegation of Authcrity

Blasting Crew

Reciprocity with Other States

Section

[ S WP
Ut W b)) =

Section
Section
Section
Section

Section
Section

Sectien
Secticn

Section

48.5.1

48.5.2
48.5,3
48.5.4
48.5.5

48.5.6

48.5.7

48.5.8
48.5.9

48.5.10

Page 1




WEST VIRGINIA ADMINISTRATIVE REGULATIONS
BOARD QOF MINER TRAINING, EDUCATICN, AND CERTIFICATION

TITLE 48 SERIES 5
TITLE: Rules and Regqulations Governing the sStandards for

Certification of Blasters for Surface Coal Mines
and Surface Areas ¢f Underground Coal Mines

Section 48.5.1 General

1.1 Scope - These rules and regulatilons pertain to the
certification of bilasters for surface coal mines and surface
areas of underground coal mines by the Department of Energy, for
the Department of Energy. '

1.2 Authority - These rules and regulations are issued
under autheority of West Virginia Code Chapter 22, Article 9,
Section 6, as amended, in accordance with the provisions of
Chapter 2%A, Article 3 of the West Virginia Code, and in
accordance with the Resolution of Understanding by the Board of
Miner Training, Education, and Certification, dated December 4%,
1979. '

1.3 Effective Date - These rules and requlations meet the
requirements of Chapter 283, Code of West Virginia, as amended,
are promulgated on the 12th day of May, 1987, and become
effective on the 12th day of May, 1987.

1.4 Filing Date ~ These rules and regulations were filed in
the Office of the Secretary of State on the 12th day of May,
1887, '

1.5 Certification - These rules and regulations are

certified authentic by the Commissicner c¢f the Department of
Energy for those portions under his jurisdiction.

Section 48.5.2 Definitions

2.1 Blast - Any and all detonator(s), explosive(s), and/or
blasting agent(s) being initiated simultanecusly by a single
energy source.

2.2 Detonation - Any explosive reaction, also called a
detonation wave, that moves through the material at a velocity
greater than the speed of sound in the material.

2.3 Certified - Shall mean a person who has successfully
completed an examination in accerdance with Section 5.3 of these
rules and regulaticns, and is considered certified on record by
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the Department of Energy per Section 3.1 ¢f these rules and
regulaticns.

2.4 Explosive(s) - Any chemical compound, mixture or
device, the primary or commen purpose of which is to function by
explesion; including, but not limited to, water gel, slurries,
emulsions, dynamites, permissibles, pellet powder, blasting caps,
cast primers and boosters, detonating cord, detonating cord delay
connectors, and blasting agents. B

2.5 Surface Mine and Surface Area of Underground 7
Mines - Shall mean all areas surface mined or being surface
mined, as well as adjacent areas ancillary to the operations,
together with preparation and processing plants, storage areas
and haulageways, roads, shops and trails, which are covered by
the provisions of Chapter 22a, Article 3 c¢f the Cocde of West
Virginia, as amended.

Section 48.5.3 Criteria for Certificaticn of Blasters

3.1 C(Certified Blaster. {a) In every surface coal mine or
surface arsa of any underground coal mine when blasting
operations are being conducted one year after the effective date
of these regulations, a certified blaster will be responsible for
the handling and use of explcsives for each and every blast in
accordance with the blasting plans approved for the permit. Each
applicant for certification as a blaster shall:

{1) Have had at least cne year active blasting
experience within the past five (5) years;

£23--Held-a-current-permit-igsued-by-the-State-Fire
Marsnatitits-officesr and '

(32) Have demonstrated his knowledge and skill of the
use, handling, and storage of explosives, and all State
and Federal laws pertaining thereto by completing such
training and certification examinations as may be
regquired by these regulations.

(b) Training reguirements shall include, but are nct
limited to, those subject areas set forth Iin Section 35.2(a)(1l)
and Section 5.3(2)(l) of these regulations, and the requirements
of 30 CFR Part 48 for initial and annual refresher training. One
vear of ‘active blasting experience, with on-the-job training,
shall be required prior to certification.

Secticn 48.5.4 Certified Blaster Examiners/Inspectors

4.1 All persons employed by the Department of Energy, whose
duties will include examining and certifying blasting personnel
and/or inspecting bklasting cperations shall be certiflied blaster
examiners/inspectors.
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Section 48.5.5 Examinations

5.1 Certification under the provisions of 5.2 does not
constitute gertification under the.provisions of Section 3.1:
however, certification under Section 5.3 would suffice for
certification under Section 4. :

5.2 Examinations for Certified Blaster
Examiners/Inspectors. (a) Examination for certified blaster
examiner/inspector shall include information presented in the
STUDY GUIDE FOR WEST VIRGINIA SURFACE MINE BLASTERS, and shall
consist of three parts: ) ,

{l) Written multiple choice examination covering:

(a) Types of explosives and their properties, to
include selection;

(by Blasting eguipment and accessories, to
include blasiting machines;

(c) Blast dimensicns and calculations, to include
geologic and topographic considerations,
blast hole design, flyrock control, secondary
blasting, and blast plans;

{d) Delay systems, to include pattern design,

field layout, and initiation systems;

Timing;

Blast vibration and vibration centrecl, to

include airklast, monitoring technigques, and

use cf pre-blast surveys;

(g) Loading and shooting, to include priming,
scheduling, site control, warning signals
and unpredictable hazards;

(h) Steorage and transportation of expliosives

(1) Record keeping and reporting

(j) Current State and Federal laws and
regulations relating to the use, storagse and
transportation of explosives, the training
and certification of blasting personnel, and
blasting signs; and

{k) Respeonsibilities of a CEItlfled blaster.

t+h @
e

(2) Written simulation. Correctly and properly
completing a kblasting log.

(3) Hands-on simulation. Wiring, checking, and
shooting a blast.

(b) A score of 70 percent (70%) for part (1), and
satisfactory completion of paris (2) and (3) are regquired for
successful passage of the examination. An individual who fails
to achieve a passing score may retake the examination subject to
the Department of Energy's direction.
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5.3 Examination for Certified Blaster, (a) Examination for
certified blaster shall include information presented in the
STUDY GUIDE FOR WEST VIRGINIA SURFACE MINE BLASTERS and shall
consist ¢f three (3) parts:

(1) Written multiple choice examination covering:

(ay Types of explosives and their properties, to
include selections:

(b) Blasting eguipment and accessories, Lo
include blasting machines;

{c) Blast dimensions and calculations, to include
geclogic and topographic considerations,
blast hole design, flvrock control, "secondary
blasting, and klast plans;

{d) Delay systems, tc inciude pattern design,
field layout, and initiaticn systems;

(e) Timing;

(£) Blast vibration and vibration control, to
include airblast, monitoring technigues, and
use of pre-blast survevys;

(g) Lecading and shooting, to inciude priming,
scheduling, site control, warning signals,
and unpredictable hazards;

(h) Storage and transportaticn cf explocsives;

(i) Record keeping and reporting;

{j) Current State and Federal laws and
regulations relating to the use, storage, and
transportation of explosives; the training
and certification of blasting personnel, and
blasting signs; and

(k) Responsibilities of a certified bklaster.

{2} Written simulation. Correctly and properly
completing a blasting log.

(3) Hands-on simulation. Wiring, checking, and
shooting a blast.

(b) A score-of 80 percent (80%) for part (1), and a
"passing grade" on parts (2) and (3), which are graded on a
pass/fail basis, are reguired for successful passage of the
examination.

{c} All individuals shall be notified of their scores
within 30 days of completing the examination. An individual who
fails to achieve a passing score on any of the three (3) parts of
the examination, may apply within thirty (30) days cf the receipt
of his examination results from the Department to retake the
entire examination or any pertions the individual falled to pass.
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Section 48.5.6 Certification Procedures

6.1 Conditions or Practices Prohibiting Certificatiocn. (a)
Certification as a certified blaster shall not be issued to
persons who:

(l) Are currently addicted teo alcohel, narcotics, or
other dangerous drugs; or

{2) Have exhibited a pattern of conduct inconsistent
with acceptance of respcnsibility for blasting
cperations.

{b) Addiction to, or unlawful use of, alcohcl, narcotics,
or other dangerous drugs in the work place shall cause any
blaster's certification already in force to be suspended or
revoked.

{c) A pattern of conduct which is not ceonsistent with
acceptance of responsibility for klasting operations, (i.e.,
repeated or willful viclations of State or Federal laws
pertaining to explosives), shall be grecunds for suspension or
revocation of a blasters certification.

6.2 Application for Certification as a Certified RBlaster.
Prior to taking an examination for certification, an individual
must submit an application to take such examination on a form
prescribed by the Commissioner of the Depariment of Energy. Upon
receipt of an applicaticn for examination, the Department shall,
after determining compliance with the provisicns of Section 3 of
these regulations, notify the applicant of the date, time, and
location of the scheduled examinaticn. Prior to the effective
date as shown in Section 1.3 of these rules and regulations,
examinations will be scheduled based upon facility and manpower
availability at the wvarious division locations. Following the
effective date as shown in Section 1.3 of these rules and
regulations, examinations will be regularly scheduled on a
menthly kasis.

6.3 Certification. Upon determination that an applicant
for certification has satisfactorily passed the examination, the
Department shall, within 30 days of the examination date, issue
to such lndiVLdual 2 certificate indicating that he is a
Certified Blaster.

Section 48.5.7 Recertification Reaulrements for Certified i
Blaster

7.1 Recertification., (a) Recertification of all certified
blasters is required every three (3) years. Each applicant for
recertification must be currently certified and submit validated
documentaticon to the Departiment of Energy of conformance with the
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reguirements of Section 3.1 of these rules and regulations on
forms fto be prescribed by the Commissioner.

(b) Validated proof of cone shift of refresher training, as
provided for in Section 3.1(b), within the previous 12 calendar
months, must be submlitted along with the other wvalidation
reguired by this secticn unless the applicant's one year of
active blasting experlience was completed any time during the
previous 12 calendar menths.

(c) Compliance with 6.1 of these rules and regulations
shall be reguired for recertification in the same manner as for
certification. ’

7.2 Re-examination. Ng¢ certified blaster shall be
recertified two consecutive times unless, upon the second
application, the applicant also successfully passes the
examination as regquired in Section 5.3 of these rules and
regulations.

Secticon 48.5.8 Presentation cof Certificate; Transfer; and,
Delegation of Authority

8.1 ({(a) Upon certification, each blaster shall comply with
Section € of the West Virginia Department of Energy's
Administrative Regulaticns, Chapter 22-4, Title 36, Series 24,
formerly Series 37. )

(b) Upon reguest of an authorized representative of the
Commisslioner, c¢f the West Virginia Department of Energy; or,
Director, Qffice of Surface Mining, U. S. Department of the
Intericr, a certified blaster shall exhibit his or her
certificate to the regquesting representative.

(c) The certified bklaster shall take all reasonable means
to protect his certificate from loss or unauthorized duplication,
and shall immediately report any such loss or duplication to the
Department ¢f Energy.

8.2 Transfer. Blaster's certifications sheall not be
transferred or assigned.

8.3 Delegation of Authority. Certified blasters shall not
delegate their authority or responsibility to any individual who
is not a certified blaster in accordance with these rules and
regulaticns.

8.4 Withdrawal of Certification. Pursuant to Chapter 223,
Article 1A, Section 29, the Commissicner of the Department of
Energy may initiate proceedings charging a person certified in
accordance with Chapter 22A, Article 3, Section 31, with neglect
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or failure to perform duties mandated by Chapter 22A, Article 1A
and 2, and regulations promulgated thereto; Chapter 22A, Article
3, and regulations promulgated thereto; or, these rules and

regulations.

Section 48.353.% Blasting Crew

9.1 Persons who are not certified and who are assigned to a
blasting crew, or assist in the use cf explosives, shall recsive
directions and on-the-job training from a certified blaster. -

Sectlion 48.5.10 Reciprocity With Other §States

10.1 Upen a recommendation by the Board of Miner Training,
Education, and Certification, the Commissioner may enter into a
reciprocal agreement with other states wherein persons holding a
valid certification in that state may apply for certification in
West Virginia, and upon approval by the Board, be certified
without undergoing the training or examination reguirements set
forth in these regulations.
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Télephone: (204) 345-4C00

Cerperatiens. 342-8000
January 15, 19581
NOTICE OF EMERGENCY RULE DECISION BY THE SECRETARY QF STATE
AGENCY: Board of Miner Training, Education & Certificaticn
Seties 5, Standards for Certification of

RULE: Amendments, T
Blasters for Surface Coal Mines and SBurface Areas of

Underground Coal Mines

December 14, 193G

DATE FILED AS AN EMERGENCY RULE:

DECISTION NO. 3-91

the decision of

Following review under WV Code 29A-3-15a, it is
the Secretary of State that the above emergency rule be approved.

A copy of the complete decision with veaulreﬂ findings is avail-

able from this office.
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WILLIAM H. HARRINGTON
Chief of Staff

KEN HECHLER
Sacretary of State

JUDY COOPER
Director, Administrative Law

MARY P, RATLIFF
Deputy Sacretary of State

DONALD R, WILKES
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DECISION EMERGENCY RULE DECISION
(ERD 3-91)

AGENCY: Board of Miner Tralning, Education and Certification

RULE: ~ Amendments, Series 5, Standards for Certification of
Blasters for Surface Coal Minesgs and Surface Areas of
Underground Cecal Mines o

FILED AS AN EMERGENCY RULE: December 14, 1990

par. 1 The Board of Miner Training, Z2ducation and Certification
(Roard) has filed emergency amendments to the above rule.

par. 2 West Virginia Code 292-3-15A regquires the Secretary of State to
review all emerdency rules £filed after March 8, 1986. This
review requires +the Secretary c¢f State to determine if the
agency filing such emergency zrule 1) has cemplied with the
procedures for adopting an emergency rule; 2) exceeded the
scope of its statutory authoerity in promulgating the emergency
rule; or 23) can show that an emergency exists Jjustifving the
promulgation of an emergency rule. ’

par. 3 Following review, the Secretary of State shall issue a decision
as te whether or not such an emergency rule should be disap-
proved [29a-3-1%a(a)l].

par. 4 (3) Procedural Compliance: WV Code 29A-3-15 permits an agency
to adopt, amend or repeal, without hearing, any legisla-
tive rule by filing such rule, along with a statement of
the c¢ircumstances constituting the emergency, with the
Secretary of 8tate and forthwith with the Legislative
Rule-Making Review Committee (LRMRC).

If an Zgency has accomplished the above two regquired £ilings
with the appropriate supporting documents by the time the ERD
is issued or the expiration of the forty-two day review period,
whichever is sooner, the Secretary of State shall rule in favor
of procedural compliance.

on

par.

par. 6 The Board has filed this emergency rule with supporting docu-
ments with the Secretary of State on December 14, 19%0, and
with the LRMRC on December 14, 1880,




par. 7

par. 8

par. 9

rar. 10

par. 11

par. 12

It is the determination of the Secretary of State that the
Board has complied with the procedural reguirements of WV Code.
§282-3-15 for adeption of an emergency rule.

(B) Statutory Authority -- WV Code §22-9-6 reads in part:

The commissioner shall be empowered to promulgate, pursuant to 5§25A-71-71
et seqg. of this code, such reascnable rules and regulations as are
necessary to establish @ program to implement the provisions of this article.
Such program shall include, bui not be limited to, implementation of a
program of instruction in each of the miner cccupational specialities and the
conduct of examinagtions to test each applicant's knowledge and
understanding of the training and instruction which he is required to have
prior to the receipt of a certificate.

It 1s the determination of the Secretary of State that the
Board has not exceeded its statutory authority in promuigating
this emergency rule,

(C) Emergency: WV Code 29A-3-15(g) defines "emergency" as
follows:

{(g) For the purposes of this section, an emergency exists when the
promulgation of a rule is necessary for the immediate preservation of the
public peace, health, safetiy or welfare or is necessary to comply with a
time limitation estoblished by this code or by a federal statute or regulation
or to.prevent substantial harm to the public interest.

There are  essentially three <c¢lasses o¢f emergency bbroadly
presented with the above provision: 1) immediate preservation;
2} time limitation; and 3) substantial harm. An agency need
only document to the satisfacticon of the Secretary of State
that there exists a nexus between the proposal and the circum-
gtances c¢reating at least one ¢f the above three emergency
categories,

The facts and circumstances as presented by the Becard are as
follows: ' N '

It has come to the attention of the Division of Energy, Board of
Miner Training, Educaticn and Certificaticn, that because of

misinterpretations of the term "active blasting experience"

certain individuals are applying for, and becoming certified

without the required experience necessary.

It ig important +that all applicants clearly understand the
definition of the term, otherwise such individuais may be
conducting blasting operations without the necessary knowledge
and experilence, thus conducting blastin operations in an
unsafe manner. The result is that the lives of miners working
in and around blasting operations may be endangered; therefore
Justifying this emergency amendment to an existing emergency
rule.




par. 13 It is the determination of the Secretary of State that this
proposal gqualifies under the definition of an emergency as
defined in 29%9A-3-15(g) . . ."immediate preservation of public
peace, health, safety or welfare.'

This decision shall be cited as Emergency Rule Decision 3-391 or
ERD 3-91 and may be cited as precadent. This decision is
available from the Secretary of State and has been filed with
the Board of Miner Training, Education and Certification, the
Attorney General and the Legislative Rule Making Review Committee.

par. 14
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KEN HECHLER
SECRETARY OF STATE

Entered
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