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TITLE 37 

PROCEDURAL RULE

MINE BOARD OF APPEALS

SERIES 1 

RULES AND REGULATIONS GOVERNING 

PROCEDURES AND PRACTICE BEFORE THE BOARD OF APPEALS 

'37-1-1.  General.
1.1.  Scope.

(a) The procedures and rules of practice set forth herein shall govern and apply to proceedings before the Board of Appeals generally or Hearings Examiners appointed as authorized by law, including proceedings for the withdrawal of certification pursuant to W. Va. Code '29-1a-22a.

(b) In any proceeding initiated prior to the effective date of these rules, the provisions hereof shall govern and apply to all activities in such proceedings conducted after the effective date of these rules.  Except when ordered by the Board, no reissuance of any pleadings, documents or requests shall be required in such a proceeding.

(c) These rules shall be liberally construed to secure the just, prompt and inexpensive conduct and determination of all proceedings before the Board consistent with adequate consideration of the issues involved.

(d) On any procedural question not regulated by these rules, the pertinent provisions of the Administrative Procedure Act shall apply.  On any matter not regulated by these rules and for which there is no pertinent provision in the Administrative Procedure Act, the provisions of the West Virginia Rules of Civil Procedure or the rules of evidence and privilege applicable in the courts of general jurisdiction of this State, as appropriate, shall apply.

1.2.  Authority.  --  W. Va. Code ''22-1 and 29A-3.

1.3.  Filing Date.  --  April 12, 1982.

1.4.  Effective Date.  --  May 13, 1982.

1.5.  Definitions.

(a) All terms used in these rules, not defined herein, shall have the meanings set forth in W. Va. Code '22a-1a-1.

(b) "Board of Appeals" means the Board created pursuant to W. Va. Code '22-5-1.

(c) "Code," when following a reference to a specific section, article and chapter, means the West Virginia Code of 1931, as amended.

(d) "Hearing Examiner" means any person authorized by the Board of Appeals pursuant to W. Va. Code '22-1a-29 or any other provision of the Code to conduct hearings required or authorized under the laws of this state to be conducted by the Board of Appeals.

(e) "Representative of Miners" means a person or organization designated by a group of miners to act as their representative before the Board of Appeals.

(f) "Preliminary Motion" means a motion made pursuant to Section 1.11 of these rules prior to the conclusion of evidentiary hearings.

(g) "Applicant" means a person filing a petition pursuant to W. Va. Code '22a-1a-20(b).

(h) "Charging Party" means a person filing a charge of breach of duty under W. Va. Code '22a-1a-29.

(i) "Charged Party" means a certified person charged with a breach of duty pursuant to W. Va. Code '22a-1a-29.

(j) "Charge" means a petition, complaint or any written document which plainly states a neglect or failure to perform any duty mandated by W. Va. Code ''22a-1a-1 et seq or 22a-2-1 et seq., and complies with the requirements of '20a-1a-29(a).

(k) "Any Interested Person of Record" means any person in attendance at any hearing who has:  (1) An interest in the outcome of the proceeding before the Board or Hearing Examiner, and (2) information or evidence which can be presented that could assist the Board or Hearing Examiner in performing its fact finding function, or if no hearing is held any person who meets the requirements of (1) and (2), and who may submit documents or materials to the Board for its consideration in the matter before it, or a person of record with the Board who meets above.

(l) "Chairman" means that person selected by the members of the Board of Appeals according to requirements of W. Va. Code '22-5-1.

1.6.  Parties.

(a) In a proceeding for withdrawal of certification under W. Va. Code '22a-1a-29, the parties shall be:

(1) The charging party;

(2) The charged party;

(3) The Commissioner of the Department of Energy; and

(4) Any interested person of record allowed to intervene under Section 1.7 of these rules or any other person so allowed to intervene.

1.7.  Intervention.

(a) Any person claiming a right of participation in a proceeding on the basis that the person has an interest in the outcome of the proceeding or any person otherwise seeking to intervene in a proceeding may become a party to a proceeding upon the Board's granting of such person's petition to intervene.

(b) A petition seeking intervention must be written, setting forth the interest of the petitioner in the proceedings, containing a showing that petitioner's participation will assist in the determination of the issues in question, and such petition must be served, contemporaneously with the filing, on the Commissioner who shall serve such petition on all other parties to the proceeding.

(c) Any party may file objections to a petition for intervention within fifteen (15) days after service of the petition on the party.

(d) A petition for leave to intervene may be filed at any stage of a proceeding before the commencement of a hearing.  After the commencement of a hearing, a petition for leave to intervene may be filed only with the waiver by all parties or upon a showing by the petitioner of good cause for the delay in seeking intervention.

(e) The Board may grant or deny petitions for intervention or may permit intervention limited to a particular state of the proceeding.

1.8.  Form of documents.

(a) Caption.  --  The documents filed in any proceeding conducted under these rules shall be captioned in the name of the person or persons charged with a violation or seeking relief from the Board and may contain or include other information appropriate for the identification of the proceedings, including any docket number assigned to the case.

(b) Title.  --  After the caption, each such document shall contain a title which shall be descriptive of the document and which shall identify the party by whom the document is submitted.

(c) Signature.  --  The original of each document filed, shall be signed at the end by the party submitting the document, or, if the party is represented by an attorney, by such attorney.  The address and telephone number of the party or the attorney shall appear beneath the signature.

1.9.  Filing and service of pleadings and other documents.

(a) Where to file.  --  All pleadings, forms and documents in a proceeding described in these rules shall be filed with the Chairman, Board of Appeals, 1615 Washington Street, East, Charleston, West Virginia 25311.

(b) Number of copies.  --  Except as otherwise provided in these rules or by the Chairman, a party shall furnish an original and three (3) copies of all pleadings and other documents required or permitted to be filed with the Board.

(c) How to file.  --  All filing may be accomplished by personal delivery or first class mail.

(d) When filing effected.  --  In the case of mailing by first class mail, filing is effective upon mailing.  In the case of personal delivery, filing is effective upon delivery.

(e) Copies to be served.  --  Copies of all pleadings and other documents filed in any proceeding described in these rules and copies of all notices pertinent to such proceedings shall be served upon all other parties to the proceedings as described in Section 1.6 of these rules and companion sections.

(f) Method of service.  --  Documents by which any proceeding is initiated shall be served on each individual party personally or by registered or certified mail, return receipt requested.  All subsequent documents may be served personally or by first class mail.  Service by mail is complete upon mailing.

(g) Once the Board of Appeals has agreed to hear the petition or claim, all pleadings and other documents filed in any proceeding described in these rules shall contain a written certification of the date and manner of service.  Such certification shall be in the form of an affidavit of the person making the service or of the written representation of the person's attorney.  No pleading or document shall be considered filed for any purpose in the absence of such written certification.

(h) Service of attorney.  --  Whenever a party is represented by an attorney who has signed any document filed on behalf of such party or otherwise entered an appearance on behalf of such party service thereafter may be made upon the attorney without additionally serving the individual party or parties.  In any event once an attorney is of record in a proceeding under the rules, service shall be made on the attorney before service is complete.

1.10.  Amendments.

(a) The strict formal requirements in pleadings are not required to be observed in documents, answers or any other papers filed with the Board; and amendments or supplemental statements may be made and filed at any time prior to a scheduled hearing as long as the documents are filed and served as called for under these rules at least ten (10) days prior to the scheduled hearing date.  If a party desires to file amended or supplemental statements less than ten (10) days before the scheduled hearing of the matter, the party or his representative shall make a written request to the Chairman of the Board to file those amendments along with the amendments.  Said request will set forth with particularity the reason for the need to file such documents at the late date.  The Chairman of the Board will then allow or disallow the filing based solely in his discretion as justice might require.

(b) A further and better statement of any cause or ground of complaint or defense, a further and better particulars of any matter stated, in any document, may in any case be ordered at the discretion of the Chairman or Hearing Examiner.

1.11.  Motions.

(a) Unless made during a hearing, all motions shall be in writing, contain a short and plain statement of the grounds on which it is based, and set forth the relief sought.  Motions may be accompanied by appropriate supporting material or discussion of the reasons for granting the motion.

(b) A statement in opposition to a motion may be filed by any party within ten (10) days after the date of the service.

(c) Any motion, including motions made during the hearing and except for motions related to jurisdiction or directed verdict or for a motion for reconsideration of the final decision of the Board, made less than ten (10) days before the commencement of an evidentiary hearing shall contain a showing of good cause for the motion not having been filed prior to the ten (10) day period.

(d) Unless ordered by the Board, oral argument on motions will not be heard.

1.12.  Consolidation of proceedings.  --  The Chairman of the Board may at any time order a proceeding described in these rules consolidated with any other such proceeding then pending before the Board, if such a consolidation is, in the opinion of the Board, a more efficient and expeditious manner of taking evidence, as long as all parties to the proceeding are afforded due process of law and a fair opportunity to present and make a record of evidence.

1.13.  Hearings.  --  All hearings shall be conducted by the Board itself, with the Chairman having the primary responsibility for conducting the hearing, or by a Hearing Examiner, pursuant to the direction of the Board, in those cases as authorized by the Code and consistent with the requirements of these rules.  All hearings shall be conducted in a fair and impartial manner, be conducted in accordance with the provisions of Part 2 of these rules, and be open to the public.

1.14.  Public access to board records.

(a) Subject to reasonable regulation by the Board, all Board records relating to reviewing charges to withdraw certification, and review of alleged discharges, discrimination or failure to compensate shall be open for public inspection.

(b) The Board shall make available for public inspection, all final orders, decisions and opinions in the adjudication of cases under the provisions of these rules.

1.15.  Time.

(a) In computing any period of time prescribed or allowed by these rules, the day of the act, event or default from which the designated period of time begins to run shall not be included.  The last day of the period so computed shall be included, unless it is a Saturday, a Sunday or a legal holiday when the offices of the government of this State are closed, in which event the period runs until the end of the next day which is not a Saturday, a Sunday or a legal holiday when the offices of the government of this State are closed.

(b) When by these rules or by a notice given thereunder, an act is required or allowed to be done at or within a specified time, the Board may extend such time for good cause shown.  If the motion for extension is made after the expiration of the prescribed time or any earlier granted extension, the extension shall be granted only upon the further showing that the failure to act was the result of excusable neglect.

(c) Whenever any party has the right or is required to do some act or undertake some proceedings within a prescribed period after service of a notice or other document upon him and the notice or document is served upon the party by mail, three (3) days shall be added to the prescribed period.

1.16.  Action by the Board.  --  A vacancy in the Board shall not impair the right of the remaining two (2) members to exercise all of the powers of the Board.  Two (2) members of the Board, at all times, shall constitute a quorum of the Board.  Only those members of the Board attending a hearing held in a proceeding shall participate in the decision in a proceeding arising out of such hearing.  In any matter where only two (2) members of the Board attend the hearing held therein, action by the Board to grant the relief requested by the person initiating the proceeding shall require the concurrence of both of these members of the Board.

1.17.  Discovery.

(a) Discovery shall be completed within thirty (30) days after commencement of a proceeding.  For good cause shown, the Board may permit the time for discovery to be extended.

(b) Parties may obtain discovery of any relevant matter, not privileged, that is admissible evidence or appears reasonably calculated to lead to the discovery of admissible evidence.

(c) Upon application by a party or by the person from whom discovery is sought or upon its own motion, the Board may, for good cause shown, make any order limiting discovery to prevent undue delay or to protect a party or person from annoyance, oppression or undue burden or expense.

(d) Upon application to the Board, any party may take the testimony of any person, including a party, by deposition upon oral examination or written interrogatories.  The time, place and manner of taking depositions shall be governed by the order of the Board.

(e) Upon receiving approval by the Board, any party may serve written interrogatories or requests for admission upon another party.  A party served with written interrogatories or a request for admission shall answer such interrogatories or requests within fifteen (15) days of service unless the proponent of the interrogatories or request agrees to a longer time, or unless the Board by order specifies a different time or excuses the party from answering on good cause shown.  Interrogatories shall be answered under oath.  For good cause shown, the Board may order a party to produce and permit inspection, copying or photographing of designated documents or objects.

1.18.  Ex parte communications.

(a) No individual, partnership, corporation, association or other entity outside of this Board, its staff or its agents shall make or knowingly cause to be made any prohibited ex parte communication to the Board, its staff or its agents as to the merits of any proceeding before the Board which has not been concluded.

(b) No member of the Board, its staff or its agents shall request any prohibited ex parte communications or make or knowingly cause to be made any prohibited ex parte communications to any individual, partnership, corporation, association or other entity outside of this Board, its staff or its agents as to the merits of any proceeding before the Board which has not been concluded.

(c) "Ex Parte Communication" means an oral or written communication not on the public record with respect to which reasonable prior notice is not given to all parties as provided for in this rule.

(d) The ex parte communications prohibited by this rule include:

(1) Such communications, when written, if copies thereof are not contemporaneously served by the communicator on all parties to the proceedings; and

(2) Such communications, when oral, unless advance notice thereof is given by the communicator to all parties to the proceeding and adequate opportunity afforded to them to be present.

(e) The ex parte communications prohibited by this rule shall not include:

(1) oral or written requests for information solely with respect to the status of a proceeding; and

(2) oral or written communications which all the parties to the proceeding agree, or which the Board formally rules, may be made on an ex parte basis.

(f) All ex parte communications made in violation of this rule shall be placed on the public record of the proceeding to which it relates.

(g) In the event an ex parte communication in violation of this rule occurs, the Board may make such orders or take such action as to the interests of justice require.  Upon notice and hearing, the Board may determine that the interests of justice require that the claim or interest in the proceeding involving a party who knowingly makes a prohibited ex parte communication or knowingly causes a prohibited ex parte communication to be made be dismissed, denied or otherwise disregarded on account of such violation.  Upon notice and hearing, the Board may censure, suspend, otherwise discipline or revoke the privilege of practice before the Board of any person who knowingly makes or causes the making of a prohibited ex parte communication.

1.19.  Hearing examiners.

(a) In matters where authorized by the Code, the Board may appoint a Hearing Examiner.  Anyone appointed to act as a Hearing Examiner must not have had any connection at any time with the coal industry or an organization representing miners, unless all parties to the proceeding consent to such a person's appointment.  A reference to a hearing examiner shall be the exception and not the rule.

(b) The order of reference to the Hearing Examiner may specify or limit his powers and may direct him to report only upon particular issues or to do or perform particular acts or to receive and report evidence only and may fix the time and place for beginning and closing the hearings and for the filing of the Hearing Examiner's report.  Subject to the specifications and limitations stated in the order, the Hearing Examiner has and shall exercise the power to regulate all proceedings in every hearing before him and to do all acts and take all measures necessary or proper for the efficient performance of his duties under the order.  He may require the production before him of evidence upon all matters embraced in the reference through subpoenas issued by the Board.  He may rule upon the admissibility of evidence unless otherwise directed by the order of reference and has the authority to put witnesses on oath and may himself examine them and may call the parties to the action and examine them upon oath.  The Hearing Examiner shall make a record of the evidence offered and excluded in the same manner and subject to the same limitations as provided for hearings before the Board.

(c) When a reference is made, the clerk of the Board shall forthwith furnish the hearing examiner with a copy of the order of reference.  It is the duty of the hearing examiner to proceed with all reasonable diligence.  Either party, on notice to the parties and hearing examiner, may apply to the Board for an order requiring the hearing examiner to speed the proceedings and to make his report.  If a party fails to appear at the time and place appointed, the hearing examiner may proceed ex parte or, in his discretion, adjourn the proceedings to a future day, giving notice to the absent party of the adjournment.

(d) The parties may procure the attendance of witnesses before the hearing examiner by the issuance and service of subpoenas through the Board.  If without adequate excuse a witness fails to appear or give evidence, he may be punished as for a contempt and be subjected to the consequences, penalties and remedies as if the witness failed to appear or give evidence before the Board.

(e) The Hearing Examiner shall prepare a report upon the matters submitted to him by the order of reference and shall set forth his findings of fact and conclusions of law in the report.  He shall file the report with the Board and shall file with it a transcript of the proceedings and of the evidence and the original exhibits.  The Board shall forthwith mail to all parties notice of the filing.

(f) The Board shall accept the Hearing Examiner's findings of fact unless clearly erroneous.  Within ten (10) days after being served with notice of the filing of the report, any party may file with the Board and serve written objections thereto upon the other parties.  Application to the Board for action upon the report and upon objections thereto shall be by motion and upon notice to the other parties.  The Board, after hearing, may adopt the report or may modify it or may reject it in whole or in part or may receive further evidence or may recommit it with instructions.

(g) Before filing his report, a Hearing Examiner may submit a draft thereof to counsel for all parties for the purpose of receiving their suggestions.

'37-1-2.  Hearings.
2.1.  Scope.  --  Unless otherwise specified in these or other rules and regulations, the rules in this section shall govern and apply to hearings conducted by the Chairman or a Hearing Examiner pursuant to the authority provided in the laws of this State or Rules and Regulations pursuant thereto.

2.2.  Conduct of hearings.  --  The Chairman or a Hearing Examiner appointed by the Board in those proceedings, as authorized by the Code, shall conduct every hearing.

2.3.  Powers of the Board and Hearing Examiners.

(a) In all proceedings before the Board or during the time of reference of a proceedings to a Hearing Examiner in matters authorized by the Code, the Board or the Hearing Examiner in such respective matters shall have the authority and power to:

(1) Administer oaths and affirmations;

(2) Rule upon offers of proof and receive relevant evidence;

(3) Take such action regarding discovery as required in any proceedings and as specified in these rules;

(4) Regulate the course of the hearing;

(5) Dispose of procedural requests or similar matters;

(6) Hold conferences for the settlement or simplification of the issues with the consent of the affected parties;

(7) Deny any continuance except for good cause shown;

(8) Request the Director to investigate the charge filed in a decertification proceeding and report the results of the investigation within ten (10) days of his receipt of the request;

(9) Adopt any other method for the gathering of sworn evidence which affords the Director and all parties due process of law and fair opportunity to present and make a record of evidence; and

(10) Take any other action in connection with proceedings as authorized by law.

(b) In all proceedings, whether before the Board of a Hearing Examiner, the Board shall be responsible to subpoena witnesses and require the production of any books, papers, records or other documents relevant or material to the proceedings.

2.4.  Notice of hearing:  Contents of notice.

(a) Unless otherwise specified in the rules, no hearing shall be conducted under the rules or otherwise unless the parties to the proceeding shall have received at least ten (10) days written notice.

(b) Each written notice of the hearing, or notice of denial of the hearing for failure to state a charge, shall contain the date, time and place of the hearing; notice of the hearing and a copy of the charge shall be mailed by certified mail, return receipt requested, to the charging party, the charged party, the Director, the representative of the miner or miners affected and to any interested person of record, and, such notice shall contain the date, time and place of the hearing; and a short and plain statement of matters which are to be the subject of or asserted at the hearing.  Such notice shall be provided in accordance with the provisions of W. Va. Code '29a-7-2.

2.5.  Date, time and place of hearing.  --  The date, time and place of each hearing shall be determined by the Board or the Hearing Examiner who is to conduct the hearing.  In assigning a hearing site, due regard shall be given to the convenience and necessity of the parties or their representatives and witnesses, the availability of suitable hearing facilities and other relevant factors.

2.6.  Representation at hearings.  --  At hearings held pursuant to these rules, any party may represent himself or be represented by an attorney-at-law admitted to practice before the courts of any state or the District of Columbia.  In addition, any party who is also an operator may be represented by a full-time employee, and any miner may be represented by the representative of miners.

2.7.  Burden of proof.  --  In all proceedings before the Board, the party initiating the proceeding shall have the burden of proving his case by a preponderance of the evidence.

2.8.  Proposed findings, conclusions and orders; briefs.

The Board or the Hearing Examiner to whom a matter is referred may request the parties to file proposed findings of fact, conclusions of law and orders, together with a supporting brief.  Such proposals and briefs also shall be allowed to be filed at the request of a party.  At the request of a party, the Board or the Hearing Examiner to whom a matter is referred shall allow reply briefs to be submitted within ten (10) days after the date of filing of an opposing party's proposals and briefs.

All such proposals and briefs shall be served upon all parties and shall contain references to the record and authorities relied upon.

2.9.  Hearings to be public.  --  All hearings conducted under these rules shall be open to the public; and hearings conducted to hear charges concerning withdrawal or suspension of certification pursuant to section one, article five, chapter twenty-two of the Code, shall have a transcript made of all evidence presented in any such hearing.  A transcript shall not be made of a hearing conducted to hear charges concerning discrimination or miner's entitlements pursuant to section twenty, article one-a, chapter twenty-two-a of the Code, unless (a) a party to such proceedings requests that a transcript be made within thirty (30) days from the date of the receipt of a final order or decision by the Board, or (b) the Board orders a transcript prepared on its own motion, or (c) a court of record or other judicial body exercising jurisdiction over this proceeding or appeal orders that a transcript be prepared.

'37-1-3.  Rules Applicable to Proceedings Initiated to Withdraw Certification.
3.1.  Scope.  --  The rules in this section govern and are applicable to proceedings initiated pursuant to W. Va. Code '22-5-1 by a mine inspector, Commissioner or the Director to charge a mine foreman, assistant mine foreman, fire boss or any other certified person with neglect or failure to perform any duty mandated pursuant to W. Va. Code ''22a-1a-1 or 22a-1a-2.  In addition to the rules contained in this section, the general rules of practice before the Board contained in Section 1 of these rules and the rules relating to hearings held by the Board contained in Section 2 of these rules are also applicable to such proceedings.

3.2.  By whom and against whom a charge may be initiated.  --  A mine inspector or the Director and the Commissioner may charge a mine foreman, assistant mine foreman, fire boss or any other certified person with neglect or failure to perform any duty mandated pursuant to ''22a-1-1 or 22a-1-2.

3.3.  Initiation of proceedings.  --  The charge is initiated by filing it with the Director or with the Board.  If a charge is filed with the Director, the Director, within ten (10) days, shall forward notice of the charge with a copy of the charge to the Board.

3.4.  Notice of charge and time to answer.  --  The Board upon receipt of a charge shall immediately give notice of the charge accompanied by the charge, to the charged party, the Director and the Commissioner if he is not the charging party, and the representative of the miner or miners at the mine where the violation is alleged to have occurred, giving ten (10) days from the date of the notice in which to answer.

3.5.  Contents of charge.

(a) A charge shall comply with applicable general requirements and shall contain:

(1) The name of the person charged;

(2) The duty or duties the person charged is alleged to have violated;

(3) The approximate date and place so far as is known of the violation of duty; and

(4) The capacity of the person making the charge.

(b) A charge shall be verified upon oath or affirmation on the basis of information and belief or personal knowledge by the charging party.

3.6.  Contents of answer.  --  An answer shall comply with applicable general requirements and shall contain any documents and materials which could aid the Board in its determination of the possible substance of the charge.

3.7.  Who may file an answer.  --  Any party may file an answer.  The failure of a party to file an answer in the prescribed time shall not operate to bar that party's further participation in the proceeding.

3.8.  Investigation of charge.

(a) If the Board is unable to determine the substance of the charge, it may request the Director to investigate the charge.

(b) Upon request by the Board, the Director shall investigate the charge and report the results of the investigation to the Board within ten (10) days of his receipt of the charge.

3.9.  Probable cause determination.

(a) Within twenty (20) days after receipt of the charge the Board shall evaluate the charge and determine whether or not a violation of duty has been stated.

(b) In making a probable cause determination, the Board shall evaluate all documents and materials of record, including the charge and any answer filed, in order to determine as nearly as possible the substance of the charge.

3.10.  Notice of probable cause determination, and hearing or denial of hearing.

(a) If the Board determines that probable cause exists to support the allegation that the person charged has violated his duty, the Board by the end of the twenty (20) day period shall set a date for hearing which date shall be within eighty (80) days of the filing of the charge.

(b) If probable cause is determined, notice of the hearing, a copy of the charge and the probable cause determination shall be mailed by certified mail, return receipt requested to:

(1) The charging party;

(2) The charged party;

(3) The Director and the Commissioner, if he is not the charging party;

(4) The representative of the miner or miners at the mine where the violation is alleged to have occurred; and

(5) To any interested person of record.

(c) If the Board determines that no probable cause exists, notice of denial of the hearing, a copy of the charge and the reasons for the failure to state a charge shall be mailed by certified mail, return receipt requested:

(1) The charging party;

(2) The charged party;

(3) The Director and the Commissioner, if he is not the charging party;

(4) The representative of the miner or miners at the mine where the violation is alleged to have occurred; and

(5) To any interested person of record.

3.11.  Board findings.

(a) At the conclusion of the hearing the Board shall proceed to determine the case upon consideration of all the evidence offered and shall render a decision in writing containing its findings and conclusions of law.

(b) If the Board finds by a preponderance of the evidence that the certificate or certificates of the charged person should be suspended or revoked pursuant to W. Va. Code '22a-5-1, it shall enter an order to that effect.  No renewal of the certificate shall be granted except as provided in W. Va. Code '22a-5-1.

3.12.  Judicial review.  --  Any party adversely affected by a final order or decision issued by the Board under these rules pursuant to W. Va. Code '22a-5-1, shall be entitled to judicial review thereof pursuant to W. Va. Code '29a-5-4.

'37-1-4.  Rules Applicable to Proceedings Initiated Alleging Discrimination or for Compensation Owed to Miners as a Result of a Withdrawal Order.
4.1.  Scope.  --  The rules of this section govern and are applicable to proceedings initiated pursuant to section twenty, article one-a, chapter twenty-two-a of the Code by any miner or a representative of miners who believes that he has been discharged or in any other way discriminated against because he, (a) has notified the Director, his authorized representative or an operator, directly or indirectly, of any alleged violation or danger, (b) has filed, instituted or caused to be filed or instituted any proceeding under this law, (c) has testified or is about to testify in any proceeding resulting from the administration or enforcement of the provisions of the state mining laws; or any miner who has not been compensated by an operator for lost time due to the posting of a withdrawal order.  In addition to the rules contained in this section, the general rules of practice before the Board contained in Section 1 of these rules and the rules relating to hearings held by the Board contained in Section 2 of these rules are also applicable to such proceedings.

4.2.  When and by whom applications may be made to Board.  --  Any miner or a representative of miners who believes that he has been discharged or otherwise discriminated against as set out in (a), (b) or (c) of Section 4.1 of these rules, or any miner who has not been compensated by an operator for lost time due to the posting of a withdrawal order, may, within thirty (30) days after such violation occurs, make application to the Board for a review of such alleged discharge, discrimination or failure to compensate.

4.3.  Initiation of proceedings.  --  The proceeding is initiated by filing the application with the Board.

4.4.  Contents of application.

An application shall comply with applicable general requirements and shall contain:

(1) The name of the respondent,

(2) A description of the act and detailed circumstances surrounding the alleged discharge, discrimination or failure to compensate, accompanied by any supporting documents that may be available,

(3) Copies of any contract arbitration decision involving the applicant and the same set of facts alleged in the application,

(4) A statement as to whether a similar complaint has been filed with the Secretary of the United States Department of Labor pursuant to 30 U.S.C. '815(c) of the Federal Mine Safety and Health Act.

4.5.  Contents of answer.  --  An answer shall comply with applicable general requirements and shall contain any documents and materials which could aid the Board in its determination of the possible substance of the charge.

4.6.  Who may file an answer; time for answer.  --  Any party may file an answer within fifteen (15) days of the date of service of the application on the party.  The failure of a party to file an answer shall not foreclose the party's further participation in the proceeding.

4.7.  Investigation of application.  --  Upon receipt of the application, the Board shall cause such investigation to be made as it deems appropriate.  Such investigation shall provide an opportunity for a public hearing as provided in Section 2 of these rules at the request of any party to enable the parties to present information relating to the alleged violation.

4.8.  Notice of application.  --  A copy of the application along with any other materials filed with the Board shall be served on the respondent by the applicant as set forth in Section 1.9(f) of these rules.

4.9.  Notice of hearing.  --  Mailing of the notice of hearing to the respondent at his last address of record as reflected in the records of the Department of Energy shall be deemed adequate notice to the respondent.

4.10.  To whom notice is to be given and contents of notice.

(a) Notice of any hearing in the matter shall be mailed by certified mail, return receipt requested to:

(1) The applicant;

(2) The respondent; and

(3) To any interested person of record.

(b) Each written notice of the hearing shall contain the date, time and place of the hearing; and a short and plain statement of matters which are to be the subject of or asserted at the hearing.  Such notice shall be provided in accordance with the provisions of W. Va. Code '29a-7-2.

4.11.  Public hearing.  --  A public hearing shall be held only at the request of any party to enable the parties to present information relating to such violation or by order of the Board.  A request for such hearing by any party must be filed with the Board and served on all other parties within twenty (20) days of  the date of service of the application on the requesting party.

4.12.  Final decisions of the Board.

(a) Finding of violation.  --  If the Board finds that a violation did occur, it shall issue a decision within forty-five (45) days of the conclusion of the investigation, making findings of fact and conclusions of law, incorporating therein, requiring the person committing such violation to take such affirmative action to abate the violation as the Board deems appropriate, including, but not limited to, the rehiring or reinstatement of the miner or representative of miners to his former position with back pay, and also pay compensation for the idle time as a result of a withdrawal order.

(b) Finding of no violation.  --  If the Board finds that no violation occurred, it shall issue an order denying the application, such order shall incorporate the Board's findings therein.

4.13.  Proceedings relative to discharge; forty-five (45) day limitation.

(a) If the proceedings under Section 4 of these rules relative to discharge are not completed within forty-five (45) days of the date of discharge due to delay caused by the operator, the miner shall be automatically reinstated until the final determination.

(b) If the proceedings under Section 4 of these rules relative to discharge are not completed within forty-five (45) days of the date of discharge due to delay caused by the Board, then the Board may, at its option, reinstate the miner until the final determination.

(c) If the proceedings under Section 4 of these rules relative to discharge are not completed within forty-five (45) days of the date of discharge due to delay caused by the miner, the Board shall not reinstate the miner until the final determination.

(d) Prior to any order of reinstatement under sections (a) or (b) of this rule, if no hearing has been previously held on the discharge by either the Board or a Hearing Examiner, the Board shall hold a hearing to determine the cause of any delay and the matters specified herein.  Temporary reinstatement until the final determination of the proceedings shall be granted once the Board first determines that it has jurisdiction of the application, unless the respondent shows that there is a substantial unlikelihood that the application will succeed on the merits, and that the granting of the order of temporary reinstatement will adversely affect the safety or health of the miners at the mine where the applicant is to be reinstated.

4.14.  Request by applicant for costs.  --  Whenever an order is issued under Section 4 of these rules pursuant to W. Va. Code '22a-1a-20(c), at the request of the applicant, a sum equal to the aggregate amount of all costs and expenses including the reasonable attorney's fees as determined by the Board to have been reasonably incurred by the applicant for, or in connection with, the institution and prosecution of such proceedings, shall be assessed against the person committing such violation.

4.15.  Judicial review.  --  Any party adversely affected by a final order or decision issued by the Board under these rules pursuant to W. Va. Code '22a-1a-20 Code shall be entitled to judicial review thereof pursuant to W. Va. Code '29a-5-4.

4.16.  Deferral.  --  In any proceeding instituted under the Code and to which this section applies and upon motion by any party to the proceeding, the Board may dismiss an application and defer to the processing of the same claim by the United States Department of Labor of the Board finds that the same claim was first presented to the United States Department of Labor and is being or has been processed by that agency.
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