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{a) The procedures and rules of practice set forth
herein shall govern and apply to proceedings before the Board of
Appeals generally or Hearings Examiners appointed as authorized
by law, including proceedings for the withdrayal of certification

pursuant to Section 36% Article .% Chapter of the Code.
224 4 29
{b) In any proceeding initiated prior tc the effective

date of these Rules, the provisions hereof shall govern and apply
to all activities in such proceedings conducted after the effect-
ive date of these Rules, Except when ordered by the Board, no
reissuance of any pleadings, documenis, or requests shall be
reguired in such a proceeding.

{c) These Rules shall be liberally construed to secure
the -just, prompt, and inexpensive conduct and determination of
all proceedings before the Board consistent with adegquate con-
sideration of the issues inveolved. ' ‘

{d} On any procedural question not regulated by these
Rules, the pertinent preovisions of the Administrative Procedure
Act shall apply. On any matter not regulated by these Rules and
for which there is no pertinent provisicon in the Administrative
Procedure Act, the provisiocns of the West Virginia Rules of Civil
Procedure or the rules of evidence and privilege applicable in
the courts o©f general jurisdiction of this state, as appropriate,
shall apply.

1.02 Authority

These rules are promulgated pursuant tgo the authority
of Article 1, Chapter 22; and Article 3, Chapter 29A of the Code.

1.03 ' Effective Date

These rules were promulgated on the 12th day of

April ;, 1982, and become effective on the 13th

day of Mavy s 1o/82.
1.04 Filing Date

These rules were filed in the Qffice of the Secretary
of State on the 12th day of April , 1982.
1.05 Definitions

{(a) All terms used in these rules, not defined herein,
shall have the meanings set forth in

Seetion—t—Rredicleo—3 2
of the Code. Cha /7{5" 2/4 /4»71;;!11 [/4 oo hon |
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(b} =Board of Appeals: The term ”Board of Appeals”
shall mean the board created pursuant to 31, Articie
Lhapter 2% of the Code.. fuy er 22,40 /3 5‘ {;c/ /
(c) Code: The term "Code" when following a
reference to a specific section, article, and chapter, shall R

mean the West Virginia Code of 1931, as 3FE§F 22,4 . %/3/‘ﬂ4 f',%/ 2
Lot - EL rey

{(d) Hearing Examiner: He term "Hearlng Examiner"”
shall mean any person authorize v the Board of Appeals pur-
suant to Secetien-30, Azxtiscle 1.7 Chapter—22 of the Code or -
any other provision of the Code to conduct hearings reguired
or authorized under the laws of this state to be conducted by
the Board of Appeals. :

(e) Representative of Miners: The term "representa-
tive of miners" shall mean a person or organization designated
by a group of miners to act as their representative before the
Board of Appeals.

(£} Preliminary Motion: The term "preliminary motion"
shall mean a moticn made pursuant to Section 1.11 of these rules
prior to the conclusion of evidentiary hearings.

(g) applicant: The term "applicant” shall mean a per-

son filing a petition pursuant to
Shapter 227 of the Code. CZ,.://M- 224, el [, ffc L 20(&)

{(h} Charging Party: The term "charging party” shall

mean a person filing a charge of breach cof duty under Sectiont

30— Artiele 1, Ghapter—2220Ff the Code. . s X Clrap Fow 224, 4//5 i
' " " t(' /Z/MQ?
(i) Charged Party: The term "charged party"” shall

mean a certified person charged with a breach of duty pursuant

to See%Len—3ﬂTaéff&mﬂzrﬂT‘ﬁE&&S%a;_zﬁ’of the Code.
Cf’.rq/ﬂ]/b»‘ 22;4 4& ([,/C //4 ﬁb/ﬂ'f 29 /4

(4) Charge: The term "charge" shall mean a petition, Cha
complaint or any written document which plainly states a neglect 2&4/¢(¢
or failure to perform any duty mandated by 14 ﬁw4

Chiaptexs. 22 of the Ccde, et seg., or SeGik9&F%—ﬁkf%QaLiélrJa%ﬂ?Eﬁﬂfi
2Z or the Code, et seq., and complies with the requirements of ] ﬁi

£ of the Code. C
Cé«,ﬁ;{w 224, /4»2{/6 /4, fru/ﬂf 2?('9) 42/2

(k) Any Intersted PerSon of Record: The term "any
interested person of record" shall mean any person in attendance «éj?
at any hearing who has: {1) an interest in the ocutcome of q
the proceeding before the Beoard or Hearing Examiner, and (2)
information or evidence which can be presented that could assist
the Board or Hearing Examiner in performing its fact finding
function, or if no hearing is held any person who meets the
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requirements of (1) and (2), and who may submit documents or
materials to the Board for its consideration in the matter
bpefore it, or a person of record with the Board who meets

above. .

(1) Chairman: The term "chairman” shall mean that
person selected by the members o: the Board of Appeals according

to requirements of of the Code.
C’«/f{t 2%, ,4 Jo/c 4 See

1.06 Parties

fay In a proceedlng for withdrawal of certl ication

CA// _22/4,4»\ ok fﬁ,fcc,%’“ £ 4
(1) the charging party;

under .
parties shall be:

(2} the charged party:
.Ca;m rspror L2
(33 the Bireerer¥ of the Department of

Mined: d
E»V v—; an

(4) any interested person of record allowed
to intervene under Section 1.07 of these
Rules or any other person so allowed to
intervene,

1.07 Intervention

(a) Any person claiming a right of participation
in a proceeding on the basis that the person has an interest
in the outcome of the proceeding or any person otherwise seek-
ing to intervene in a proceedlng may become a party to a pro-
ceeding upon the Board's granting of such person's petition
to intervene.

(b) A petition seeking intervention must be written,
ings, contalnlng a show1ng that petltloner s pa?thlpatWOn
will assist in the determination of the issues in guestion,
and such petition must be served, contemporaneously with the
filing, on the B4 who shall servye such petition on all
other parties to the oceeding.

Cerirerisrron b v

(c} Any party may f£ile objections tc a petition
for intervefition within fifteen (15) days after service of
the petition on the party.

(d) A petition for leave to intervene may be filed
at any stage of a proceeding before the commencement of a
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hearing. After the commencement of a hearing, a petition for
leave to intervene may be filed .only with the waiver by all
parties or upon a showing by the petitioner of good cause for
the delay in seeking intervention.

(e} The Board may grant or deny petitions for inter-
vention or may permit intervention limited to a particular
state of the proceeding.

1.08. Form of Documents

{a) Caption. The documents filed in any proceeding
conducted under these rules shall be captioned in the name of
the person or persons charged with a violation or seeking
relief from the Board and may contain or include cther infor-
mation appropriate for the identification of the proceeding,
including any docket number assigned to the case.

4 (b) Title. After the caption, each such document shall
contain a title which shall be descriptive of the document and
which shall identify the party by whom the document is submitted.

(c) Signature. The original of each document,
filed shall be signed at the end by the party submitting the
document, or, if the party is represented by an attorney, by
such attorney. The address and telephone number of the party or
the attorney shall appear beneath the signature.

1.09 Filing and Service of Pleadings and Other Documents

(a) Where to file. All pleadings, forms, and documents
in a proceeding described 1n these rules shall be filed with
the Chairman, Board ¢f Appeals, 1615 Washington Street, East,
Charleston, West Virginia 253052 297%//

(b) DNumber of Copies. Except as otherwise provided
in these rules or by the Chairman, a party shall furnish an
original and three (3) copies of all pleadings and other
documents required or permitted to be filed with the Board.

(c} How to file. All filing may be accomplished by
personal delivery or first class mail.

(d) When filing effected. In the case of mailing
by first class mail, filing is effective upon mailing. In the

case of personal dellvery, filing is effective upon delivery.

(e) Copies to be served. Copiles of all pleadlngs
and other documents filed in any proceeding described in these




rules and copies of all notices pertinent to such proceedings
shall be served _upon all other parties to the proceeding as
described in Secticn 1.06 of these rules and companion secticons.

(f) Method of service. Documents by which any
proceeding is initiated shall be served on each individual
party personally or by registered or certified mail, return
recelipt requested. All sukseguent documents may be served
personally or by first c¢lass mail. Service by malil is complete
upon mailing.

{g) Once the Board of Appeals has agreed to hear
the petition or claim, all pleadings and other documents £f£iled
in any proceeding described in these Rules shall contain a
written certification ¢f the date and manner of service.
Such certification shall be in the form of an affidavit of
the person making the service or of the written representation
of the person’'s attorney. No pleading or document shall be
donsidered filed for any purpose in the absence of such written
certification.

(h) Service of Attorney. Whenever a party is repre-
sented by an attorney who has signed any document filed on behalf
of such party or otherwise entered an appearance on behalf of
such party service thereafter may be made upon the attorney
without additionally serving the individual party or parties.

In any event.once an attorney 1is of record in a proceeding under
the rules, service shall be made on the attorney before service
is complete.

1.10 Amendments

(a) The strict formal reguirements in pleadings are
not required to. be observed in documents, answers, or any other
papers filed with the Becard; and amendments or supplemental
statements may be made and filed at any time prior to a scheduled
hearing as long as the documents are filed and served as called
for under these rules at least ten (10} days pricr to the sched-
uled hearing date. If a party desires to file amended or sup-
plemental statements less than 10 days before the scheduled
hearing of the matter, the party or his representative shall make
a written regquest to the Chairman of the Board to file those
amendments along with the amendments. Said reguest will set forth
with particularity the reascn for the need to file such documents
at the late date. The Chairman of the Board will then allow or
disallow the filing based soley in his discretion as Jjustice
might reguire.,

(b) A further and better statement of any cause or
ground of complaint or defense, a further and better particulars
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of any matter stated, in any document, may in any case be ordered
at the discretion of the Chairman or Hearing Examiner.

1.11 Motions

(a) Unless made during a hearing, all motions shall
be in writing, contain a short and plain statement of the
grounds on which it is based, and set forth the relief sought.
Motions may be accompanied by appropriate supporting material
or discussion of the reascons for granting the motion.

(b} A statement in opposition to a motion may be
filed by any party within ten (10} days after the date of
service.

(c) Any motion, including moticons made during the
hearing and except for motions related to jurisdicition or
directed verdict or for a motion for reconsideration of the
final decision of the Board, made less than ten (10) days
before the commencement of an evidentiary hearing shall con-
tain a showing of good cause for the motion not having been
filed prior to the ten (13) day period.

(d) Unless crdered by the Board, oral argument on
motions will not be heard.

1.12 Consolidation of Proceedings

The Chairman of the Board may at any time order a
proceeding described in these rules consolidated with any other
such proceeding then pending before the Board, if such a consol-
idation is, in the opinion of the Board, a more efficient and
expeditious manner of taking evidence, as long as all parties to
the proceeding are afforded due process of law and a fair oppor-
tunity to present and make a record of evidence.

1.13 Hearings

All hearings shall be conducted by the Board itself,
with the Chairman having the primary responsibility for con-
ducting the hearing, or by a Hearing Examiner, pursuant to
the direction of the Board, in those cases as authorized by
the Code and consistent with the reguirements of these Rules.
All hearings shall be conducted in a fair and impartial
manner, be conducted in accordance with the provisions of
Part 2 of these Rules, and be open to the public.

1.14 Public Access to Board Records

(a) Subject to reasonable regulation by the Board, all
Board records relating to reviewing charges to withdraw certifi-
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N
cation, and review of alleged discharges, discrimination or
failure to compensate shall be open for public inspection.
(b) The Board shall make availlable for public inspection,
all final orders, decisions and opiniodns in the adjudication of

cases under the provisions of these rules.

1.15 Time

(a) ~In computing any period of time prescribed or
allowed by these Rules, the day of the acit, event, or default
from which the designated pericd of time begins to run shall
not be included. The last day of the period so computed shall
be included, unless it is a Saturday, a Sunday, or a legal
holiday when the coffices of the government of this State are
closed, in which event the period runs until the end of the
next day which is nect a Saturday, a Sunday, or a legal holi-
day when the offices of the government of this State are
closed. :

(b} When by these Rules or by a notice given there-
under, an act 1s regquired cor allowed to be done at or within
a specified time, the Bcoard may extend such time for good
cause shown. If the motion for extension is made after the
expiration of the prescribed time or any earlier granted exten-
sion, the extension shall be granted only upon the further
showing that the failure to act was the result of excusable
neglect. '

(c) Whenever any party has the right or is reguired
to do some act or undertake some proceedings within a pre-
scribed period after service of a notice or other.document
upon him and the notice or document is served upon the party by
mail, three (3) days shall be added to the prescribed period.

1.16 Action by the Board

A vacancy in the Beoard shall not impair the right of
the remaining two (2) members to exercise all of the powers
of the Beoard. Two members of the Board, at zll times, shall
constitute a gquorum of the Board. Only those members of the
Board attending a hearing held in a proceeding shall participate
in the decision in a proceeding arising out of such hearing.
In any matter where only two (2) members of the Board attend the
hearing held therein, action by the Board to grant the relief
requested by the person initiating the proceeding shall reguire
the concurrence of both of those members of the Board.




1.17 Discovery

(a) Discovery shall be completed within thirty (30)
days after commencemeht of a proceeding. For good cause shown,
the Board may permit the time for discovery to be extended.

(b) Parties may obtain discovery of any relevant
matter, ncot privileged, that is admissible evidence or appears
reasonably calculated to lead to the discovery of admissible
evidence. ’ )

(¢) Upon application by a party or by the person
from whom discovery is sought or upon its own motion, the Board
may, for good cause shown, make any order limiting discovery to
prevent undue delay or to protect a party or person from
annoyance, coppression, cr undue burden or expense.

(d) Upon applicatiocn to the Beoard, any party may
take the testimony of any person, including a party, by deposi-
tion upon oral examination or written interrogatories. The
time, place, and manner of taking depositions shall be governed
by the order of_the Board.

(e} Upon receiving approval by the Board, any party
may serve written interrogatories or reguests for admission
upon another party. A party served with written interroga-—
tories or a request for admission shall answer such interroga-—
tories or requests within fifteen {(15) days of service unless the
proponent c¢f the interrogatories or reguest agrees to a longer
time, or unless the Board by order specifies a different time or
excuses the party from answering on good cause shown. Inter-
rogatories shall be answered under ocath. For good cause shown,
the Board may order a party to produce and permit inspectiocn,
copying, or photographing of designated documents or objects.

1.18 Ex Parte Communications

{a) VNo individual, partnership, corporation, associ-
ation, or other entity outside of this Board, its staff, or
its agents shall make or knowingly cause to be made any pro-
hibited ex parte communication to the Board, its staff, or
its agents as to the merits of any proceeding before the Board
which has not been concluded.

(b) No member of the Board, its staff, or its agents
shall request any prohibited ex parte communications or make
or knowingly cause to be made any prohibited ex parte communi-
cations to any individual, partnership, corporation, associ-
ation, or other entity outside of this Beoard, its staff, or
its agents as to the merits of any proceeding before the Board
which has not been concluded.




{¢) The term "ex parte communication” means an oral
or written communication not on the public record with respect
to which reasconable prior notice is not given to all parties
as provided for in this Rule,

(d) The ex parte communicatlons prohibited by this
Rule include: '

(1) such communications, when written, if
copies thereof are not contemporaneously
served by the communicator on all parties
to the proceeding; and

(2) such communications, when oral, unless
advance notice therecf is given by the
communicator to all parties to the pro-
ceeding and adeguate opportunity afforded
to them to be present.

(e) The ex parte communications prohibited by this
Rule shall not include: :

(1) oral or written reguests for informaticn
solely with respect to the status of
a proceeding; and

(2} oral or written communications which ail
the parties to the proceeding agree, or
which the Board formally rules, may be
made on an ex parte basis.

(£) All ex parte communications made in violation of
this Rule shall be placed on the public record of the proceed-
ing to which it relates.

(g} In the event an ex parte communication in viola-

tion of this Rule occurs, the Board may make such orders or
take such action as te the interests of Jjustice require. Upon
notice and hearing, the Board may determine that the interests
of justice reguire that the claim or interest in the proceed-
ing involving a party who Knowingly makes a prohibited ex
parte communication or knowingly causes a prohibited ex parte
communication to be made be dismissed, denied, or otherwise
disregarded on account c¢f such viclation. Upon notice and
hearing, the Board may censure, suspend, otherwise discipline,
or revoke the . privilege of practice before the Board of any
person who knowingly makes or causes the making of a prohibited
ex parite communication.




1.19 Hearing Examiners .

(a) In matters where authorized by the Code, the
Board may appoint a Hearing Examiner. Anyone appointed to
act as a Hearing Examiner must not have had any connection
at any time with the coal industry or an organization repre-
senting miners, unless all parties to the proceeding consent
to such a person's appointment. A reference to a Hearing
Examiner shall be the exception and not the rule.

(b) The order of reference to the Hearing Examiner
may specify or limit his powers and mnay dlrect him to report
only upon partlcular issues or to do or perform particular
acts/or to receive and report evidence on1y and may fix the
time and place for beginning and clos;ng the hearings and
for the filing of the Hearing Examiner's report.  Subject to
the specifications and limitations stated in the order, the
Hearing Examiner has and shall exercise the power to regulate
all proceedings in every hearing before him and toc do all
acts and take all measures necessary or proper for the effi-
cient performance of his duties under the order. He may
regquire the proauctlon before him of evidence upon all matters
embraced in the reference through subpoenas issued by the
Board. He may rule upon the admissibility of evidence unless
otherwise directed by the order of reference and has the
authority to put witnesses on ocath and may himself examine
them and may call the parties to the action and examine them
upon ocath. The Hearing Examiner ‘'shall make a record of the
evidence offered and excluded in the same manner and subject
to the same limitations as provided for hearings before the
Boaxrd.

(<) When a reference is made, the clerk of the Board.

shall forthwith furnish the Hearlng Examiner with a copy of

the order of reference. It is the duty of the Hearing Examiner
to proceed with all reascnable diligence. Either party, on
notice to the parties and Hearing Examiner, may apply to the
Board for an order requiring the Hearing Examiner to speed the
proceedlngs and to make his report. If a party fails to appear
at the time and place app01nted the Hearing Examiner may pro-
ceed ex parte or, in his discretion, adjourn the proceedlngs

to a Future day, glVlng notice to the absent party of the
adjournment.

(d) The parties may procure the attendance of wit-
nesses before the Hearing Examiner by the issuance and service
of subpoenas through the Board. If without adeguate excuse
a witness falls to appear or give evidence, he may be punished
as for a contempt and be subjected to the conseguences, pen-—
alt#es, and remedies as if the witness failed to appear or
give evidence before the Board.

~-10-




() The Hearing Examiner shall prepare a report
upon the matters submitted to him by the order of reference and
shall set forth his findings of fact and conclusions of
law in the report. He shall £file the report with the Board and
shall file with it a transcript of the proceedings and of the
evidence and the original exhibits. The Board shall. forth-
with mail to all parties notice of the filing.

(£} The Board shall accept the Hearing Examiner's
findings of fact unless clearly erroneous. Within 10 days
after being served with notice of the filing of the report, any
party may file with the Board and serve written objections
thereto upcon the other parties. Application to the Board for
action upon the report and upon objections thereto shall be
by motion and upon notice to the other parties. The Board, after
hearing, may adopt the report or may modify it or may reject it
in whole or in part or may receive further evidence or may re-
commit it with instructions.

(g} Before filing his report, a Hearing Examiner may
submit a draft thereof to counsel for all parties for the pur-
pose of receiving their suggestions,

RART-2C See 7{04 % HEARINGS
2.01 Scope %;d
Scope N O
Unless otherwise specifi in these or other rules and

regulations, the rules in this Raxr¥ shall govern and apply to
hearings conducted by the Chairman or a Hearing Examiner pursuant
to the authority provided in the laws of this State or rules and
regulaticns promulgated pursuant thereto.

2.02 . Conduct of Hearings

The Chairman cr a Hearing Examiner appointed by the
Board in those proceedings, as authorized by the Code, shall
ceonduct every hearing.

2.03 . Powers cof the Board and Hearing Examiners

{a) In all proceedings before the Board or during the
time of reference ©f a proceeding to a Hearing Examiner in
matters authorized by the Code, the Board or the Hearing Ex~
aminer in such respective matters shall have the authority
and power to: :

(1) administer ocaths and affirmations;

-11-




(2) rule upon offers of proof and receive
relevant evidence:

(3) take such action regarding discovery as
reguired in any proceedings and as speci-
fied in these Rules;

(4) regulate the course of the hearing:;

(5) dispose of procedural reguests or
similar matters;

(6) hold conferences for the settlement or
simplification of the issues with the
consant of the affected parties;

{(7) deny any continuance except for good
causa shown:

(8) reguest the Director to investigate the
charge filed in a decertification pro-
ceeding and report the resulis of the
investigation within ten (10} days of
his receipt of the reguest;

(9) adopt any other method for the gathering
of sworn evidence which affords the
Director and all parties due process
of law and fair opportunity to present
and make a record of evidence; and

(10) take any other action in connection
with proceedings as authorized by law.

(b} In all proceedings, whether before the Board or:
a Hearing Examiner, the Board shall be responsible to subpoena
witnesses and reguire the production of any books, papers,
records, or other documents relevant or material to the proceed-
ings. -

- 2.04 Notice of Hearing: Contents of Notice

{a) Unless otherwise specified in the Rules, no hearing
shall be conducted under the Rules or otherwise unless the parties
to the proceeding shall have received at least ten (10) days
written notice. '

{b) Each written notice of the hearing, or notice of
denial of the hearing for failure to state a charge, shall contain

-12-




the date, time and place of the hearing; notice of tpe hearing and
a copy of the charge shall be mailed by certified mail, return
receipt requested, to the charging party, the charged party, the
Director, the representative of the miner or miners affected and
to any interested person of record, and, such notice shall contain
the date, time and place of the hearing; and a short and plain
statement of matters which ,are to be the subject of or asserted

at the hearing. Such notice shall be provided in accordance with
the provisions of Section 2, Article 7, Chapter 29A of the Code.

2,05 . Date, Time and Place of Hearing

The date, time, and place of each hearing shall be
determined by the Board or the Hearing Examiner who is to con-
duct the hearing. In assigning a hearing site, due regard
shall be given to the convenience and necessity of the parties
or their representatives and witnesses, the availability of
suitable hearing facilities, and other relevant factors.

2.06 Répresentation at Hearings

At hearings held pursuant to these rules, any party may
represent himself or be represented by an attorney at law admitted
to practice before the courts of any state or the District of
Columbia. In addition, any party who is also an operator may
be represented by a full-time employee, and any miner may
be represented by the representative of miners.

2.07 Barden of Proof

In all proceedings before the Board the party initiating
the proceeding shall have the burden of proving his case by a
preponderance of the evidence.

2.08 Proposed Findings, Conclusions, and Orders; Briefs

The Board or the Hearing Examiner to whom a matter is
referred may reguest the parties to file proposed findings of
fact, conclusions of law, and orders, together with a supporting
brief. Such proposals and briefs also shall be allowed to be
filed at the reguest of a party. At the reguest of a party,
the Board oxr the Hearing Examiner to whom a matter is referred
shall allow reply briefs to be submitted within ten (10} days
gf?er the date of filing of an opposing party’'s proposals and

riefs. o )

All such proposals and briefs shall be served upon all

parties and shall contain references to the record and authorities
relied upon. .
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2.09 Hearings To Be Public

All hearings conducted under these rules shall be open

to the public; and hearings conducted to hear charges concerning %/
withdrawal or suspension of certification pursuantrto‘ﬁee%&ea4LCL7 &rfl

——Arid of +he Code shall have a transcript LAUNY
made of all evidence presented in any such hearing. A transcript 51o¥;¢/
shall not be made of a hearing conducted to hear charges con-
cerning discrimination or miner's entitlements pursuant to
Sectionr2tTArticte i, Chapter 220cfthe Code, unless (If=a L
party to such proceedings requests that a transcript be made tQAsféqQ4
within thirty (30) days from the date of the receipt of a final‘4
order or decision by the Board or (2) the Board orders a Trans-— 77 wk//%
cript prepared on its own motion; or (3) a Court of record or Jectonzo
other judicial body exercising jurisd@iction over this proceeding
or appeal orders that a transcript be prepared.

I
|
!
{aﬁm FRaR¥ 3  RULES APPLICABELE TO PROCEEDINGS INITIATED ;
TO WiTHDRAW CERTIFICATION. ' 0/( d

)

. ) o

3.01 Scope . o o cownff”"’"& ST
The rules in this Part govern and z

to proceedings initiated pursuant to SeeticH—36 ,Cﬁny»Z%fﬁyéé

Chapter—22¥0f the Code by a mine inspector/or the (% o ﬂj}oﬁQTI
charge a mine foreman, assistant mine foreman, firé-be
or any other certified person with neglect or fallure to

perform any duty mandated pursuant to &fﬁc&es—eﬁe‘en%e——fefcﬁj/ e <24,
ehapter—af of Code. In addition to the rules contained

in this P&fﬁﬁ' ﬁg‘general rules of practice before the Board’4ﬁ @Aﬁﬁﬁbfz
contained in and the rules relating to hearings held

by the Board conthined in Raxt-¥ are alsc applicable to such

proceedings. Tecdor ] S?b%ézz '

3.02 . By Whom and Against Whom a Charge May be Initiated
] i o 4,;6‘/’1@ Coiritssrroe Lo
A mine inspector or the Directorsmay charge a mine
foreman, assistant miné foreman, fire boss or any other
certified person with neglect or failure to perform any
duty mandated pursuant to &rtd ' —~22% of the

Code. ~ Chey u‘Q?%i%ﬁZﬁ/{{f) | Aon 2

3.03 Initiation of Proceedings

The charge is initiated by filing it with the
Director or with the Board. If a charge is filed with the
Director, the Director, within ten (10) days, shall forward :
notice of the charge with a copy of the charge to the Board. |

-14~
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3.04 . Notice of Charge and Tine to Answer

The Board upon recei of a charge shall immediately
give notice of the charge acgbmpanied by the charge, to the
charged party, the Director/fif he is nct the charging party,
and the representative of the miner or miners at the mine
where .the vioclation is alleged to have occurred, giving ten
(10) days from the date of the notice in which to answer.

3.05 Contents of Charge

{a) A charge shall comply with applicable general
requirements and shall contain:

(1) the name of the person charged;

(2) the duty or duties the person charged is
alleged to have violzted;

(3} the approximate date and place so far as
is known of the viclaticen of duty; and o

{4) the capacity of the person making the
charge.

(b) A charge shall be verified upon ocath or affirm-
ation on the basis of information and belief or perscnal
knowledge by the charging party.

3.06 . _Contents of Answer

An answer shall comply with applicable general
regquirements and shall. contain any documents and materials
which could &aid the Board in its determination of the possible
substance of the charge.

3.07 Who May File an Answer

Any party may file an answer. The failure of a party
to file .an answer in the prescribed. time shall not operate to
bar that party's further participation in the proceeding.

3.08 Investigation of Charge

{a) If the Becard is unable to determine the
substance of the charge, it may request the Director to
investigate the charge.

. . (b} Upon regquest by the Board, the Director shall
investigate the charge and report the results of the investi-

-15~




gation to the Board within ten (10) days of his receipt of
the charge. - -

3.09 Probable Cause Determination

(a) Within twenty (20) days after receipt of the
charge the Board shall evaluate the charge and determine
whether or not a violation of duty has been stated.

(b) In making a probable cause determination, the
Board shall evaluate all documents and materials of record,
including the charge and any answer filed, in order to deter-
mine as nearly as possible the substance of the charge.

3.10 " Notice of Probable Cause Determination, and Hearing
or Denial of Hearing

(a) If the Board determines that probable cause exists
to support the allegation that the person charged has violated
his duty, the Board by the end of the twenty {(20) day pericd
shall set a date for hearing which date shall be within eighty
days of the filing o©f the charge.

(b} If probable cause is determined, notice of the
hearing, a copy of the charge and the prcbable cause determin-

ation shall be mailed by certified mail, return receipt reguested

to:

(1) the charging party;

(2) the charged par 'Wu Connsiro1th

471
(3) the Directory, i1f he is not the charging
party;
(4) the representative of the miner or miners

at the mine where the violation is
alleged to have occurred; and

(5) +to any interested person of record.

(<) If the Board determines that no probable cause
exists, notice of denial of the hearing, a copy of the charge
and the reascons for the failure to state a charge shall be
malled by certified mail, return receipt recguested to:

(1) the charging party;
(2) the charged party;.

~ . ‘o .
(3) the Director, if he is not the charging

party:;

-16-
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(4) the representative of the miner or miners
at the mine where the violation is
alleged to have occurred; and

{(5) to any interested person of record.

3.11 Becard Findings

(a) At the conclusion of the hearing the Board shall
proceed to determine the case upon consideration of all the
evidence offered and shall render a decision in writing con-
taining its findings and conclusiocns cf law.

(b) If the Beoard finds by a preponderance of the

evidence that the certificate or certificates of the charged fé»
24

person should be suspended or revoked pursuant to*SegtéeﬂLcéq

order to that effect. No renewal of the certificate shall

be granted except as provided in Sectisn-30, Axriiele—3f
CL"'/'A« 224, /éz//(,/c,f fo%f /

Chapher 2¢ of the Code.
Chaplin 224, Ao ks 15 SeiTFrun /|

3.12 Judicial Review
ed by a final order or

dec151on 1ssued.by the Board under these rules pursuant to
Seertor—30, articies—3 of the Code shall be entitled
to judicial review thereof_pursuant to Section 4, Article 5,
Chapter 25A of the Code.

)
|
Bop—Aritete—t—Chapter—22 0of the Code, it shall enter an éb%Lbiﬁ?@éq!a

Any party adversely affe

RAR2 4 RULES APPLICABLE TO PROCEEDINGS INITIATED
ATLEGING DISCRIMINATION OR FOR COMPENSATION
OWED TO MINERS AS A RESULT OF A WITHDRAWAL ORDER

4.01 Scope : C&
{.EL/ (il

The rules of this Ra»? govern and are applicable to ‘Lf;éﬁﬁ

proceedings initiated purstuant to'SeeE4oa—%%—ﬂkfﬁrcbgéb—é%ﬁﬁye'f

teor 28 of the Code by any miner or a representative of miners
who believes that he has been discharged or in any other way
discriminated against because he, (1) has notified the Director,
his authorized representative, or an cperator, directly or
indirectly, of any alleged viclation or danger, {(2) has filed,
instituted or caused to be filed or instituted any proceeding
under this law, (3) has testified or is about tc testify in any
proceeding resulting from the administration or enforcement of
the provisions of the state mining laws; or any miner who has
not been compensated by an operator for lost time due to the
posting of a withdrawal oxrder. 1In addition to the rules con-
tained in this ®a»€, the general rules of practice before the’

j?uﬁ&w
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Board contained in Pax# 1 and the rules relating tc hearings
held by the Board contained in Raxf 2 are alsc applicable
to such proceedings. 5bq4b

4.02 When and by Whom Applications May be Made to Board

: Any miner or a representative of miners who believes
that he has been discharged or otherwise discriminated against

as set out in (1), (2) or (3) of Section 4.0l of these rules,

or any miner who has not been compensated by an operator for lost
time due to the posting of a withdrawal order, may, within thirty
(30) days after such violation occcurs, make application to the
Board for a review of such alleged discharge, discrimination, or
failure to compensate.

4.03 Initiation of Proceedings

The proceeding is initiated by filing the application
with the Board.

4.04 Contents of Application

An application shall comply with appllcable general
requirements and shall contain:

(1) the name of the respondent,

{(2) a description of the act and detailed circum-
stances surrounding the alleged discharge, discrimination, or
failure to compensate, accompanied by any supporting documents
that may be avallable,

(3) copies of any contract arbitration decision
involving the applicant and the same set of facts alleged in
the application,

(4) &a statement as to whether a similar com-
plaint has been filed with the Secretary of the United States
Department of Labor pursuant to 30 U.S.C. § 815(c) of the
Federal Mine Safety and Health Act.

4 .05 Contents of Answer

An answer shall comply with applicable general require-
ments and shall contain any documents and materials which could
ald the Board in its determination of the possible substance of
the charge.

-18-




4,06 Who May File an Answer; Time for Answer

any party may file an answer within fifteen (135) days
of the date of service of the application on the party. The
failure of a party to file an answer shall not foreclose the
party's further participation in the proceeding.

4.07 Investigation of Application

Upon recelpt of the application, the Board shall
cause such investigation to be made as it deems appropriate.
Such investigation shall provide an opportunity for a public
hearing as provided in Raxf 2 of these rules at the reguest of
any party to enablie the parties to present information relating
to the alleged violation. sy  fuw

4.08 Notice of Application

A copy of the application along with any other materials
filed with the Board shall be served on the respondent by the
applicant as set forth in Section 1.09(f) of these rules.

4.089 Notice of Hearing

Mailing of. the notice of hearing to the respondent at
his last address of record as reflected in the records cof the
Department of ¥ine¢ shall be deemed adeguate notice to the
respondent. 5Ek¢i7

4,10 To Whom Notice is to be Given and Contents of Notice

(a) Notice of any hearing in the matter shall be mailed
by certified mail, return receipt reguested +o:

(1) the applicant;
(2} the respondent; and
(3) to any interested person of record.

{b) FEach written notice o0f the hearing shall contain
the date, time and place of the hearing; and a short and plain
statement of matters which are to be the subject of or asserted
at the hearing. Such notice shall be provided in accordance
with the provisions of Section 2, Article 7, Chapter 29A of the
Code. ’




4.11 Public Hearing

A public hearing shall be held only at the request
of any party to enable the partﬂes to present information re-
lating to such violation or by order of the Board. A reguast
for such hearing by any party must be filed with the Board and
served on all other parties within twenty (20) days of the date
of service of the applicaticn on the reguesting party.

4,12 Final Decisiqns of the Board

{a) Finding of Viclation

If the Board .f£inds that a viclation did occur, it
shall issue a decision within forty-five days of the conclusion
of the investigation, making rlndlngs of facts and conclu51ons of
law, incorporating therein, requiring the person committing such
violation to take such affirmative action to abate the violation
as the Board deems appropriate, including, but not limited to,
the rehiring or reinstatement of the miner or representative of
miners to his former position with back pay, and alsoc pay com-
pensation for the idle time as a result of a withdrawal order. /

(b) Finding of ¥No ViO}ation

If the Board finds that no viclation occurred, it
shall issue an order denving the application, such oxder shall
incorporate the Board's findings therein.

4,13 Proceedings Relative to Discharge; 45 Day Limitation
Lt
{a) If the proceedings under Ea;é/4 cf these rules

relative to discharge are not completed within forty-five (453)
days of the date of discharge due to delay caused by the operator,
the miner shall be automatically reinstated until the final
determination.

{507441-1

(b) If the proceedings under par? 4 of these rules
relative to discharge are not completed within forty-five (453)
days of the date of discharge due to delay caused by the Board,
then the EBoard may, at its option, reinstate the miner until the
final determinatiocn.
5}LA;4

(c) If the proceedings under Razr¥f 4 of these rules
relative to discharge are not completed within forty-five (45)
days of the date of discharge due to delay caused by the miner,
the Board shall not reinstate the miner until the final deter-
mination.

(d) Prior to any order of reinstatement under sec-
tions (a) or (b) of this Rule, if no hearing has been previously
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neld on the discharge by either the Board or a Hearing Examiner,
fhe Board shall hold & hearing to determine the cause of any
delay and the matters specified herein. Temporary reinstate-
ment until the final determination of the proceedings shall be
granted once the Board first determines that it has jurisdic-
tion of the application, unless the respondent shows that there
is a substantial unlikelihood that the application will succeed
on the merits, and that the granting ©of the order of temporary
reinstatement will adversely affect the safety or health of ~
t+he miners at the mine where the applicant is to be reinstated.

s 74224
ﬁcf}ﬁv 2.#//&//4

Whenever an order is lssued under Zaci 4 of;ﬁhese f%%w 25()
rules pursuant to T + = of the

Code, at the reguest of the aupllcant, a sum egual to the aggre-
gate amount of all costs and expenses including the reasonable
attorney's fees as determined by the Board to have been
reasconably lncurred by the applicant for, or in connection

with, the institution and prosecution of such proceedings,

shall be assessed against the person committing such vio-
iation.

4.15 Judicial Review - | OL</) 7[:,«- 224, 4—~/ fo //4

4.14 Request by Applicant for Costs

Any party adversely aFfeiéid/by a final order or fc
de01510n 1ssued by the Board under Ahese rules pursuant to

of the Code shall be
entltled el jud1c1al rev;ew thereof pursuant tc Secticon 4,
Article 5, Chapter 254 of the Code.

4,16 Deferral 97{

—_— Yt et

I;azég/ﬁggceeding instituted under the Code and to
which this applies and uron mction by any party to the
proceeding, the Board may dismiss an application and defer
to the processing of the same claim by the United States
Department of Labor of the Beoard finds that the same claim was

first presented to the United States Department of Labor and
is being or has been processed by that agency.
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