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WEST VIRGINIA
SECRETARY OF STATE

KEN HECHLER

ADMINISTRATIVE LAW DIVISION

Forrm #3

Do Not Mark In this Box

NOTICE OF AGENCY APPROVAL OF A PROPOSED RULE
AND
FILING WITH THE LEGISLATIVE RULE-MAKING REVIEW COMMITTEE

0ffice of Alr Quality

AGENCY: Division of Emvironmental Protection 45CSRS

TITLE NUMBER:

CITE AUTHORITY W. Va. Code §16-20-3

AMENDMENT TO AN EXISTING RULE: YES_* NO___
IF YES, SERIES NUMBER OF RULE BEING AMENDED: __43CSR3

te . .
TITLE OF RULE BEING AMENDED: To Prevent and Control Alr _J?’o]:lut:.on
From the Operation of Coal Preparation Plants and Coal Handling Operations’

-

IF NO, SERIES NUMBER OF NEW RULE BEING PROPOSED:

TITLE OF RULE BEING PROPOSED:

THE ABOVE PROPOSED LEGISLATIVE RULE HAVING GONE TO A PUBLIC HEARING OR A PUBLIC
COMMENT PERIOD IS HEREBY APPROVED BY THE PROMULGATING AGENCY FOR FILING WITH

THE SECRETARY OF STATE AND THE LEGISLATIVE RULE MAKING REVIEW COMMITTEE FOR
THEIR REVIEW.

Dale Farley -~
Chief, Office of Air Quality
Division of Environmental Protection



Rule Title:

Type of Rule: X
Agency:
Address:

FISCAL NOTE FOR PROPOSED RULES

APPENDIX B

45C3R5 - "To Prevent and Control Air Polluticn From the Operation of Coal

Preparation Plants and Cozl Handling Operations”

Legislative

Interpretive

Procedural

1558 Washington Street, East

West Virginia Air Poliution Control Commission

Charieston, WV 25311-2599

1 A;;ma.x o __Fiscet Yea
. : : o Next BT C T

Increase\ Dedrease | Current 1993-9&1,3 1994495 ¢
" Estimated Total Cost | $133,500 | $ ---= | $136,050 | $239,050 | $218,750
Personal Services 121,300 ——— 134,250 248,350 207,750
Current Expense m——= m-—- il --=- -=-=
Repairs and Alterations —=~= -=—= ~=-= === -——-
Eguipment 12,000 -——— 1,800 10,800 12,000
Other ————ee e e

2. Explanation of above estimates:

Permitting and enforcing particulate matter emissions for coal handling facilities is
required under current regulations. However, the requirement of operation permits
needs improved and expanded in conjunction with increased inspections. The above
estimates reflect incremental cost increases for personnel and equipment. Note:
costs would decrease after a one-to-two vear period of implementation after permit
reissuance is completed. ¥Fiscal year costs reflect the total costs of the program
including monies currently expended. The current fiscal year ('92-'93FY) reflects
ten months at current amounts and two months at the increased amount. **Annual
costs reflect only those additional sums needed to implement this rule above current
budget expenditures.

Objectives of these rules:

The objective of the current rule and proposed revisions is to control or minimize the
emissicns of particulate matter at ceal preparation and coal handling facilities to meet
national and state ambient air quality standards; and to otherwise prevent "statutory
air pollution” including nuisance dust emissions. The proposed rule revisions: (1)




Appendix B
Fiscal Note For Proposed Rules
Page Two

clarify and strengthen fugitive dust emissions control measures in a small area near
Follansbee, West Virginia to meet federal Clean Air Act requirements; (2) specify
compliance testing methodology; (3) updates a rule originally issued in 1968; and (4)
expands and utilizes an operation permit system for enforcement and tracking of
emissions instead of limited permits and preparation plant registration.

4. Explanation of overall economic impact of propesed rule.
Al Economic impact on state government.

As reflected in estimated costs under Item 1, the commitment of 6.5 man-years
of effort as compared to 3.5 man~years possible under previous budget
situation. - :

B. Economic impact on political subdivisions; specific industries; specific groups
of citizens.

Minimal impact above current regulatory requirements.,
C. Economic impact on citizens/public at large.

Small impact above current levels reflected in incremental
enforcement/permitting cost estimates.

Date: _August 28, 1992

Signaturé of agency head or authorized representative:

G. Dale Farley
Chief, Office of Air Quality




DATE:

TO:

FROM:

August 28, 1992
LEGISLATIVE RULE-MAKING REVIEW COMMITTEE
G. DALE FARLEY

CHIEY, OFFICE OF AIR QUALITY
DIVISION OF ENVIRONMENTAL PROTECTION

LEGISLATIVE RULE TITLE: To Prevent and Control Air Pollution From the
Operation of Coal Preparation Plants and Coal Handling Operations

B

Authorizing statute(s) citation WV Code §18-20-5

a. Date filed in State Register with Notice of Hearing:
Originally filed January 6, 1992 ,
Notice of Continuance filed February 21, and March 25, 1892

b. What other notice, including advertising, did you give of the hearing?

Class II legal advertisement filed in & newspaper published in each of

the Alr Quality Control Regions of West Virginia.

c. Date of hearing(s): Mavy 5, 18982

d. Attach list of persons who appeared at hearing, comments received,
amendments, reasons for amendments.
Attached X No comments received

e. Date you filed in State Register the agency approved proposed

Legislative Rule following public hearing: (be exact)

August 28, 1992

£. Name and phone number of agency person tc contact for additional
information:

G. Dale Farley, Chief

Office of Air Quality (Phone: 558-2275)




If the statute under which you promulgated the submitted rules reguires
certain findings and determinations to be made as a condition precedent to

their promulgation:

a.

Give the date upon which you filed in the State Register a notice of the
time and place of & hearing for the taking of evidence and a general
description of the issues to be decided.

N/A

Date of hearing: N/A

On what date did you file in the State Register the findings and
determinations required together with the reasons therefor?

N/A

Attach findings and determinations and reasons:

Attached NJA
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WEST VIRGINIA
SECRETARY OF STATE

KEN HECHILER

ADMINISTRATIVE LAW DIVISION | -+ -0 1557

Form #1 :

NOTICE OF PUBLIC HEARING ON A PROPOSED RULE

AGENCY:__ WY Air Pollution Control Commission TITLE NUMBER-__ 35 CSR 5

RULE TYPE: _ _Legislative . CITE AUTHORITY _WV_Code §20A-3-1

AMENDMENT TO AN EXISTING RULE; YES_X_ NO
IF YES, SERIES NUMBER OF RULE BEING AMENDED: - 45 CSR 5

TITLE OF RULE BEING AMENDED: _"T0 Prevent and Control Air Pollution o
From the Operation of Coal Preparation Plants and Ccal Handling Operaticns”

[F NO, SERIES NUMBER OF NEW RULE BEING PROPOSED:

TITLE QF RULE BEING PROPQSED: : — — . -

March 6, 1992 TIVE: 9:00 a.m.

DATE OF PUBLIC HEARING:

LOCATION OF PUBLIC HEARING: WV Air Pollution Control Commission

1558 Washington Street, East

__Charleston, WY 25311

COMMENTSIMITED TO: ORAL___, WRITTEN___, BOTH_X _
'COMMENTS MAY ALSO BE MAILED TO THE FOLLOWING ADDRESS: __same as above

The Departrent requests that persons wishing to make
comrnents at the hearing make an effort to submit written
comments in order to faciiitate the review of these comments.

The issues to be heard shall be limited to the proposed rule.

ATTACH A BRIEF SUMMARY OF YOUR PROPQOSAL , :
G. Dale Farley

Directior -
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WEST VIRGINIA
SECRETARY OF STATE

KEN HECHLER

ADMINISTRATIVE LAW DIVISION

Form #1

Do Not Mark In this Box

PR vy S

NOTICE OF PUBLIC HEARING ON A PROPOSED RULE

NOTICE OF CGNTINUANCE

AGENCY: WV Alr Pollution Control Commission

TITLE NUMBER._ 22 (SR 5

RULE TYPE: __Legislative

; CITE AUTHORITY

AMENDMENT TO AN EXISTING RULE: YES_&_ NO___

IF YES, SERIES NUMBER OF RULE BEING AMENDED: 45 CSR B
TITLE OF RULE REING AMENDED:

WV Code §29A-3-1

“"To Prevent and Control Air Polliution

From the Operation of Ccal Preparation Plants and Coal Handling Operations”

IF NO, SERIES NUMBER OF NEW RULE BEING PROPOSED:

TITLE OF RULE BEING PROPOSED:

DATE OF PUBLIC HEARING:

April 17, 1992

TME._9:00 a.m.

LOCATION OF PUBLIC HEARING: - WV _Air Pollution Control Commission
1558 Washingion Street. East

COMMENTS LIMITED TO:  ORAL __, WRITTEN___., BOTH A _

Charleston, WV 25311

COMMENTS MAY ALSO BE MAILED TO THE FOLLOWING ADDRESS: _Same as above. .

The Department requests that persons wishing to make
comments at the hearing make an effort to submit written
comments in order to facilitate the review of these comments.

The issues to be heard shall be limited to the proposed rule.

ATTACH A BRIEF SUMMARY OF YOUR PROPOSAL

iz

G. Dale Farley,Dirgcter
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Do Not Mark In this Box
WEST VIRGINIA
SECRETARY OF STATE o
KEN HECHLER oo
SIEH LT s
ADMINISTRATIVE LAW DIVISION £ s
Form #1 wl _
NOTICE OF CONTINUANCE ‘
NOTICE OF PUBLIC HEARING ON A PROPOSED RULE
AGENCY:___WV Air Pollution Control Cqmmission 7 TITLE NUMBER: 25 CSR 5
RULE TYPE: ___Legislative _ : CITE AUTHORITY __WV Code $29A-3-1

AMENDMENT TO AN EXISTING RULE: YES_X_ NO___
IF YES, SERIES NUMBER OF RULE BEING AMENDED: 45 CSR 5

TITLE OF RULE BEING AMENDED: "To Prevent and Control Air Pollution From

the Operation of Coal Preparation Plants and Coal Handling Operations"

IF MO, SERIES NUMBER OF NEW RULE BEING PROPOSED:

TITLE OF RULE BEING PROPOSED:

DATE OF PUBLIC HEARING: May 5, 1992 TME- 10:00 a.m.

LOCATION OF PURLIC HEARING: WY Air Pollution Control Commission®
1558 Washington Street, EFast

Charleston, WV 25311

COMMENTS LIMITED TO: ORAL____, WRITTEN___, BOTH.X__
COMMENTS MAY ALSO BE MAILED TO THE FOLLOWING ADDRESS: __Same as above.

The Department requests that persons wishing to make
comments at the hearing make an effort to submit written
comments in order to facilitate the review of these comments.

The issues to be heard shall be limited to the proposed rule.

ATTACH A BRIEF SUMMARY OF YOUR PROPOSAL




West Virginia Department of
Commerce, Labor & Environmental Resources
Air Pollution Control Commission

1558 Washington Street, East Telephones (304)348-4022
Charleston, West Virginia 25311 or {3043348-3286
Fax: (304)348-3287

NOTICE OF PUBLIC HEARING

On Tuesday, May 5, 1992 beginning at 10:00 a.m., the West Virginia Air
Pollution Control Commission will hold a public hearing on proposed legisiative rule
45 CSR 5 - "To Prevent and Control Air Pollution From the Operation of Coal
Preparation Plants and Coal Handling Operations".

Upcn authorization and promulgation, this legislative rule will be submitted
to the U. S. Environmental Protection Agency for incorporation intc the West
Virginia Implementation Plan under the federal Clean Air Act.

The hearing will be held in the Commission's. Conference Room at 1538
Washington Street East, Charleston, West Virginia. The hearing is open to the
public. Written and oral testimony by 21l interested parties will be accepted and
made part of the reccrd.

The earlier hearing on this legislative rule scheduled for Friday, April 17,
1992, has been continued until the date previously outlined hereln.

Copies of the proposed legislative rule are available for public review in the
Keyser-Mineral County Public Library, 105 North Main Street, Keyser, WV.

G. Dale Farley

Secretary

West Virginia Air Pollution Control Commission
1558 Washington Street, East

Charleston, West Virginia 23311
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. NOTICE OF PUBLIC HEARING
On Tucsday, May 5, 1992 beginning at 10:00 a.m., the West Vicginia Air
Pollution Control Commission wiil hold a public heating on proposed
legislarive rule 45 CSR 5- “To Prevent and Conirol Air Poliution From the
Operation of Coal Preparation Plants and Coal Handling Operwtions™.

Upon authorization and promulgartion, this legislature rule will be submit
ted to the U.S. Environmental Protection Agency for incorporation into the
West Yirginia Implementation Plan under the federal Clean Air Act.

The hearing will be held in the Commission's Conference Ruom at 1558
Washington Street East, Charleston, West Virginia. The hearing isopentothe
public. Written and oral testimony by all interesied parties will be accepted
and made part of the record.

The earlier hearing on this legislative rule scheduled for Friday, April 17,

1992, has bean continued until the date previously outlined herein.
Copies of the propased legisiative rule are available for public review in
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NOTICE .
NOTICE CE &
PUBLIC HEARING
On Tuesday, May 5,
1997 beginning at 10:00
a.m., the West Virginia
Afr., Pollution Control
Coramission will hold a
public heanng oga
pese-a leglslahve fo'ds
- “To Prevent
wc::ntrol Alr polly-
tiorf Erom the Operation
of ‘Coal ,Preparation
Planfg—and Coal J-lan
dlfng Operations’”. .
Up-on authorlzation

“protiulga
J:egislaﬂv& rule .will

Environmeantal . Protec
tin -Agency fof “incormo-
f ration Into the West Vir-
F ginia Implemieantation’

Cilean Alr At “i-
Tha. hearing will be
heid In the  Commis-

sion’s Conference Room
at 1558 washington
Street East, Charleston,
West Virginia, The hear-
ing Is open fo the public.
Written and oral testi-
mony by all interested
parties will be” accep?ed
and made part of the

record.

The earlier hearlng ofY
this legisiative ruie are
available for. public re-
view In the Caveli Coun-
ty Public Library, 455
¥th Sfreet Plara, Hun-
tington, Wy

I ——

G. Dale Farley
Secretary
West Virglnla
Air Poliution

Contral Commission

1558 Washington

Sfreet Eas1
Charl

West Virglnia mn
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AFFIDAVIT OF PUBLICATION

STATE OF WEST VIRGINIA,
COUNTY OF CABELL, TO-WIT:

I, Connie Rappold
that 1 am Legal Clerk for The Herald- -Dispatch, a corporation, who publishes at Huntington,
Cabell County, West Virginia, the newspaper: The Herald-Dispatch, a independent newspa-
per, in the morning seven days each week, Monday through Sunday inciuding New Year's
Day, Memorial Day, the Fourth of July, Labor Day, Thanksgiving and Christmas; that | have
been duly authorized by the Board of Directors of such corporation to execute this affidavit of
publication for an on behalf of such corporation and the newspaper menticned herein; that the
legal advertisement artached in the left margin of this affidavit and made a part hereof and
bearing numbar __LE~483 _ was duly published in

The Herald-Dispatch

one time, once a week for __ 2 successive weeks, commencing with its issue of the

4th_ day of _April ,19 _ 92 , and ending with the issue of the __11th day
of__ April 19 _92 » and was posted at the __East Door of
Cabell Co. Courthouse
on the.#th_day of April 1992 _ _ ;thatsaid legal advertisement was

published on the following dates: April &, 11 1992

___ . that the cost of publishing said annexed advertisement as aforesaid was
_5;4_7.4_3.6___ that such newspaper in which such legal advertisement was published
has been and is now published regularly, at least as frequently as once a week for at
least fifty weeks during the calendar year as prescribed by its mailing permit, and has
been so published in the municipality of Huntington, Cabell County, West Virginia, for
at least one year immediately preceding the date on which the legal advertisement
set forth herein was delivered to such newspaper for publication; that such newspa-
per is a newspaper of “general circulation” as defined in Article 3, Chapter 59, of the
West Virginia Code, within the publication area or areas of the municipality of Hunt-
ington, Cabell and Wayne Counties, West Virginia, and

that such newspaper is circulated to the general public at a definite price or consid-
eration; that such newspaper on each date published consists of not less than four
pages without a cover; and that it is a newspaper to which the general public resorts
for passing events of a political, religious, commercial and social nature, and for cur-
rent happenings, announcements, miscella epus readin fers, advertisements
and other notices.

Taken, subscribed and sworn to before me in my said county this 11th day of

i&prll _ _ 19 92
My commission expires 24 IR
] 7 AU AC

g 5%’?]&:\1.5{7‘\.1.

€ 25 AR IR Cabell County,
& i STATE OF WLST VRGN ounty

e West Virginia
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PUBLISHER’S CERTIFICATE

. VS,

STATE OF WEST VIRGINIA,
COUNTY OF HARRISON

Deborah S. Veltri

8 —
Classified Office Manager of THE CLARKSBURG EXPONENT, a
newspaper of general circulation published in the City of Clarksburg, Coun-

ty and State aforesaid, do hereby certify that the annexed

Notice of Public Hearing

was published in said THE CLARKSBURG EXPONENT once a

week for 2 _successive weeks,
commencing on the 27 day of _March 1962
and ending on the 3 day of __April 1992
The publisher’s fee for said publication is $ 16.98
3 day of April 1992

Given under my hand this

Classified Office Mar. of The Clarksburg Exponent SE‘qL
3 day _

Subscribed and sworn to before me this

of @l. < /j
/

’ Nofsty Bitsfic in and for Harrison County, WV,
Y comim

ission expires on the 24th day of Cetober 1993.
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on Tuesday, Muy 5. 1992
beginning at 10:00 e.m.. the
West Virginia Air Pgllution
Control Commission will hald
a public hearing on proposed
legislative rule 45 R 5 —
“To Prevent ond Contral Air
F'ol[u‘txon From the Operation
of Coul Prepcration Plants
1anc! Co-cl Hcmdlmg Opera-
ions”. .
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ested parties 'mll beu-ccepted
and made part of the record.
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at the address below: .
cufed at G, Dale’ Farley '

Secre
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. . Control Commission ¥
1553 Washington Sireet, East
Charleston, West V:mu?m 2531)1 ;

AEFIDAVIT OF PUBLICATION

STATE GF WEST VIRGINIAs

WHA\ COUNTY o ;fmwxr:
Zliigﬁﬂ’ OF

THE DAILY MAIL, A DAILY REPUBLICAN NEWSPAFER,

Ie

PUBLISHED IN.THE CITY OF CHARLESTONs KANAWHA COUNTY,
WEST VIRGINIAy DO SOLEMNLY SWEAR THAT THE ANNEXED
NOTICE OF: PUBLIC HEARING

WAS DULY PUBLISHED IN SAID PAPER(S) ON THE DATES
LISTED BELOWs AND WAS POSTED AT THE FRONT COOR OF THE
COURT HOUSE OF SAID KANAWHA COUNTY, WEST VIRGINIA,

GN THE

30TH DAY OF MARCH s 1992 o

DATES PUBLISHED:

03/28/%2 DAILY MAIL 04/04/92 DAILY HAIL
SUBSCRIBED AND SWGRN TO BEFORE ME THIS

6TH DAY OF APRIL r 1992

NOTARY PUBLIC OF KANAWHEA CQUNTYs WEST VIRGINIA

PRINTERS FEE s 36a.16
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AFFIDAVIT OF PUBLICATION
BECKLEY NEWSPAPERS INC.
BECKLEY, WEST VIRGINIA 25801

Boril 10 . 9,92

STATE OF WEST VIRGINIA
COUNTY OF RALEIGH, to wit:

I, Robert E. Zutaut being first duly sworn upon my oath, do depose and say
that I am Advertising Manager of Beckley Newspapers Inc,, a corporation,
publisher of the newspaper entitled The Register-Herzld, an Independent
newspaper; that I have been duly authorized by the board of directors of such
corporation to execute this affidavit of publication; that such newspaper has been
published for more than one year pror to publication of the annexed notice
described below; that such newspaper is regularly published daily, for at least
fifty weeks during the calendar year, in the municipality of Beckley, Raleigh
County, West Virginia; that such newspaper is a newspaper of “general
circulation,” as that term is defined in article three, chapter fifty-nine of the Code
of West Virginia, 1931, as amended, within the publication area or areas of the
aforesaid municipality and county; that such newspaper averages in length four
or more pagss, exclusive of any cover, per issue; that such newspaper is circulated
to the general public at 2 definite price ¢f consideration; that such newspaper
is 2 newspaper to which the general public resorts for passing events of a
political, religious, commercial and social nature, and for current happenings,

annourcements, miscellzneous rsading matters, advertisements and other noticss;

that the annexed notice

of _Public Hearing ,
{Description of notice)

for QN2

was duly published in said newspaper once a _MeSk

successive _Weak  _ (Class . I _ ), commencing with the issue of the

Bth  dayof___April. 1992 and ending with the issue
cfthe _6Gth  dayof _ApmlJ_JEEZ__, (and was posted at the

); that said annexed

onthe — _____ dayof .
notice was published on the following dates: ._4/6/92

and that the

cost of publishing said arinexed notise as aforesaid was $_16.73

Sig:ncd\@ E . ; e e X
Robert E. Zutadit, Advertising Manager
Beckley Newspapers )

Taken, subscribed and sworn to before me in my said county this

- S — 1992 _

10 th  dayof _April _ _
S Maroeh 27 =200,

‘

My commission expires

Notary Public of Raleigh County, f.,\,mu PN

Act, L e
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RN L -

West Virginia 4
R/H : .

_COPY OF PUBLICATION
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2l <-Handiing
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record. o

The earlier hearing on this
lagisfative rule scheguled for

Friday, Aseil 17, 1992, has heen
continued  unmiil  the  date

previously eutlined herein.

Copies of the proposed
legislative rule &re available for
public review in the Raleigh

County Public Library, P, O, Box
1876, Beckley, WY,
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AFFIDAVIT OF PUBLICATION

BECKLEY NEWSPAPERS INC.
BECKLEY, WEST VIRGINIA 25801

April 7 : ,19. 92

STATE OF WEST VIRGINIA
COUNTY OF RALEIGH, to wit:

I, Robert E. Zutaut being first duly sworn upon my oath, do depase and say

that I am Advertising Manager of Beckiey Newspapers Inc., a corporation,
publisher of the newspaper entitled The Register-Herald, an Independent
newspaper; that I have been duly authorized by the board of directors of such
corporation to execute this affidavit of publication; that such newspaper has becn
published for more than one vear prior to publication of the annsxed notice
deseribed below; that such newspaper is regularly published daily, for at least
fifty weeks during the calendar year, in the municipality of Beckley, Ralsigh
County, West Virginia; that such newspaper is a newspaper of “general
circulation,” as that term is defined in article three, chapter fifty-nine of the Code
of West Virginia, 1931, as amended, within the publication area or areas of the
aforesaid municipality and county; that such newspaper averages in length four
or more pages, exclusive of any cover, per issue; that such newspaper is circulated
to the general public at a definite price of consideration; that such newspaper
Is a newspaper to which the general public resorts for passing events of a
political, religious, commercial and social nature, and for current happenings,
announcements, miscellanesus reading matters, advertisements and other notices;

that the annexed notice

of Public Hesarina

{Description of notice)

was duly published in said newspaper once 2 week for __LWO

suceessive week (Class it ), commencing with the issu¢ of the

30th day of . March, 1992 » and coding with the issue

ofthe _&th . dayof __ppril, 1992 {and was posted at the

on the day of ); that said apnexed

notice was published on the following dates: 3/30.,.4/86/92

and that the

aforesaid was $.20_ 28

N < ﬂ«m‘;\
obert E. Zulautéd[vcrtising Managsr
Beckley Newspapsts

cost of publishing said annexed n

Taken, subscribed and sworn to before me in my Said county this

Eh day of April 9. 22 .

My commission expires /O Mapoh 27 22001

),_Z ;/1.«-\ A E

NZarﬁublic of Raleigh County, é"‘*f'wwauﬁm.“.,
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The hearing will be held in the!
Commission’s Conference Room!
at 1558 Washington,Street East,.
Char}eszon, West Virginia, The
hearing is open to the public.
Written and oral testimany by ali
interested  parndes  will  bel
accepled and made pan of the!
record, '

The earlier hearing on this
leygislative rule schaduled for
| Friday, April 17, 1982, has been
continged  umil  the  date’
praviousty outlined herein,

Copies  of the proposed
legisiative rule are available for
public review in the Raleigh-
County Puklic Lidrary, P. Q. Box'

1876, Becklyy, WV
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45CSR5

SUMMARY

45C3SR5 was promulgated by the Commission on July 28, 1988, and became
effective on September 1, 1868. The purpose of this regulation is to prevent and
control air pollution from the operation of coal preparation plants and coal handling
operations. This regulation has been revised primarily tg incorporate certain
emergency rule revisions pursuant to PM, _ replanning requiremgnts under the 1980
amendments to the Clean Air Act (42 U.S.C.A. §7401 to 7871 ¢). Pursuant to 42
U.S.C.A. §7410 {CAA §110) and 42 U.S.C.A. §7513 [CAA $289], the State of West
Virginia is responsible for providing to the United States Environmental Protection
Agency ("USEPA") a state implementation plan ("SIPY) for the Follansbee area,
which is geographically defined in Section 6.3 of this legislative rule. The
Follansbee area was desigrated by act of law as a nonattainment area for PM, , upon
enactment of the 1990 Clean Air Act Amendments. PM_ . is particulate matter
suspended in the atmosphere which is les_s than ten micmmeters in diameter measured
aerodynamically. As part of the SIP, the State must include enforceable emissions
limitations and specific strategies for control of PM, 4 in the Follansbee area. The
aim of these legislative rule revisions or amendments is to strengthen particulate
emission control requirements in Follansbee for coal handling operations by the
provision of section 6.3. Sections 10.3, 10.3, and 10.4 of this propesed legislative

rule are included tc remedy a state-wide deficiency in specifying methodology for




enforcement of emissions standards that are necessary to implement the SIP for the
Follansbee area.

Other changes to this legislative rule include the elimination of certain
outdated requirements; the substitution of terminolegy from "smoke" to "particulate
matter” and "opacity" readings; the addition of a monitoring section and operating
permit section to better track emissions from coal V.han_d}_ing operations and coal
preparation plants; the elimination of a registration section to avoid redundancy as
the operating permit section provides fpr listing of all such facilities; the addition
of a construction, modification, and relocation perm:itti_.ng section that clarifies and
assimilates other regulations of the. Commission and eliminates contradictory
provisions; and other minor changes in Janguage and format to affect the above

changes.




45CSR5
1337
TITLE 45 o
LEGISLATIVE RULES Sl T ey
DIVISION OF ENVIRONMENTAL PROTECTION ‘ SUTRET LT
AS PROMULGATED BY .
WEST VIRGINIA ATR POLLUTION CONTROL COMMISSION
SERIES 3
TO PREVENT AND CONTROL AIR POLLUTION FROM
THE OPERATION OF COAL PREPARATION PLANTS AND COAL
HANDLING OPERATIONS
§45~5-1. General.
i.1. Scope. =~ The purpose of Series 5 is to prevent and control air

pollution from the operation of coal preparatipn plants and coal handling operations.
1.2, Authority. -- W. Va. Code §16-20-5
1.3. Filing Date. --
1.4. Effective Date. -~

§45-5-2, Definitions.
2.1. "YAlr Pollution", 'statutory air pollution' shall have the meaning ascribad

to it in seetiortwerarticle twenty [§18-20-1 et seq. ], chapter sixteen of the Code of
West Virginia, as amended.

2.2. "Commission” shall mean the West Virginia Air Pollution Control
Commission.

2.3. "Person'" shall mean any and all persons, natural or artificial, including
any municipal, public or private corporation organized or existing under the law of
this or any other state or country and any firm, partnership, or association of
whatever nature.

2.4, "Handling Operation' shall meen and include but not be limited to all coal
grinding, crushing, picking, screening, conveying, Storing, and stockpiling
operations associated with the transport, production, or preparation of coal or coal
refuse, excluding cozl washing, drying, or air separation operations.

2.5. "Coal Preparation” shall mean and include but not be limited to all coal
washing, drying or air separation operations used for the purpose of preparing the
product for marketing.

2.6. . "Plant" shall mean and include all equipment and grounds utilized in an
integral complex for coal preparation and associated handling.

2.7. "Fuel" shall mean a fuel such as a solid, gaseous or lguid fuel which is
fired in fuel burning equipment.

o




45CSR5

2.8. "Fuel Burning Equipment" shall mean and include any chamber,
apparatus, device, mechanism, stack or structure used in the process of burning
fuel for the primary purpose of producing heat for a thermal drier.

2.9. "Thermal Drier" shall mean a device using fuel burning equipment for
the primary purpose of reducing the moisture content of coal.

2.10. "Air Table" shall mean a device using a gasecus separating media for the
primary purpose of improving the product guality.

2.11. "Air Pollution Control Equipment"” shall mean any equipment used for
collecting gasborne particulate matter for the purpose of preventing or reducing
particulate emissions intc the open air.

2.12. "Standard Cubic Foot" - One (1) cubic foot of dry gas, measured at
standard conditions of 6688 degrees F and 29.92 inches of mercury column.

2.13. "Stack" for the purpose of thiz rule shall mean but not be limited to any
duct, control equipment exhaust, or similar apparatus, which vents gases containing
particulate matter into the open air from operations including, but not limited to,
furnaces, drying chambers, and air separation (table) operations.

2.14. "Particulate Matter" shall mean any material except uncombined water,
that exists in a finely divided form as a Hquid or solid.

2+315 = VLSmroke’- shall mroar smel Tasberne-an d-airbobne partictes emitted-from
a-gtecls dn-sufficient mambers to e -risibler

2-16-2.15. "Ringelmann-Smoke-Eheart" shall be the Ringelmann's Scale for
Grading the Density of Smoke published by the United States Bureau of Mines as
information circular 7718, August, 1955, or any chart, recorder, indicator, device,
or method which is a standardized method for the measurement of smoke density
which is appreved by the Commission as the equivalent of said Ringelmann Scale.

2-1¥-2.16. "Fugitive Dust" shall mean any and all particulate matter
generated which, if not confined, would be emitted directly into the open air from
points other than a stack outlet. —

2:-38+2.17. "Fugitive Dust Control System" shall mean any equipment or
method used to confine, collect, and dispose of fugitive dust, including but not
limited to hoods, bins, duct work, fans, and air poliution control eguipment.

2.18. "Opacity" shall mean the degree to which emissions reduce the
transmigsion of licht and obscure the view of an object in the background.

Other words and phrases used in this rule, unless otherwise indicated, shall
have the meaning ascribed to them in seetionr+wo-article twenty [§16-20-1 et seq.],
chapter sixteen of the Code of West Virginia, as amended.
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2.19. "Directqr_" means the Director of the Division of Environmental
Protection or his or her designated representative.

2.20. "Division of Environmental Protection” or "DEP" means that division of
the West Virginia Depariment of Commerce, Labor, and Environmental Resources
which is created by the provisions of West Virginia Code §22-1-1, et seq.

2.21. "Chief of Alr Quality" or "Chief" means the Chief of the Office of Air
Quality or_his or her designated representative appomted by the Direcior of the
Division of Environmental Protection pursuant to the provisions of §22-1-1, et seq.,
of the West Virginia Code.

§45-5-3. Emission of Smelee-Particulate Matter Prohlblted and Standards of
Measurement.

3.1. No person shall cause, suffer, allow or permit emission of
smeireparticulate matier into the open air from any stack which is as dark or darker
in shade or appearance as that designated as No. 1-oiztfe Ringelmann Smoke -Chart
or twenty (20) percent opacity, except as noted in subsection 3.2.

3.2. The provisions of subsection 3.1 of this section shall not apply to
smokeparticulate matter, the shade or appearance of which is less than No. 3-onxthe
Ringelmann Smoike- eha:r%or sixty @O)_percent opacity for a period or periods
aggregating no more than five (5) minutes in any sixty (60)-mirnute period during
operation.

3.3. The provisions of subsection 3.1 and 3.2 of this section shall not apply
to smekeparticulate matter, the shade or appearance of which is less than No. 3-en
the Ringelmann Smelze -Ghartor sixty (60) percent opacity for a period of up to eight
(8) minutes in any operating day for the purposes of building a fire of operating
quality in the fuel burning equipment of a thermal drier.

3747 --The equivatent opacity-of-these Birngelmann-numbers-hr Sulr~Seetionr-i=1
and Strb—Seetionr 3-2-of this~-Seetionr shelt be wged we a-guide-br the-enfercementof
Seection 4 and Section -5 of-this-Regulatiens

3-5:3.4. No person shall cause, suffer, allow or permit emission of
amokeparticulate matier into the open air from any fugitive dust control system which
is as dark or darker in shade or appearance as that designated as No. l-en-the
Ringelmann-Smelke~€hart or twen_y (20) percent-the-equivatent opacity-ef-this

Ringeimenny number,

§45-5-4. Control and Prohibition of Particulate Emissions from Coal Thermal
Drying Operations of a Coal Preparation Plant.

No person shall cause, suffer, allow or permit partlculate metter to be vented
into the open air from any thermal dmer exhaust in excess of the folowing
limitations:
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43~ -ttt September-2--1971 s thermat driers{nstiadedon-cr vefore-Mareris
19785 shal-net emit-more-than-6-15 grains of parterviate matter per-standard-eubie
oot f)é' —exhaust-gaa-

478:4.1. After- Sep-temh-er-l——-}g-‘?-l- Thermal driers installed on or before
March 1, 1870, shall not exceed the emission limitations of the following table:

Total Plant Volumetric . Meximum Allowable Particulate
Flow Rate Leading Per Drier
{Standard Cubic Feet Paer Minute) {Grains Per Standard Cubic Foot)
120,000 or less - 0.12
172,000 0.11
243,000 0.10
351,000 , . 0.09
500,000 and above . 0.08

4:3+4.2. Thermal driers installed after March 1, 1970, but before October 24,
1974 shall not exceed the emission limitations of the followrlng table:

Total Plant Volumeiric Maximum Allowable Particulate
Flow Rate Loading Per Drier
(Standard Cubic Feet Per Minute) {Grains Per Standard Cubic Foot)
75,000 or less L . 0.10
111,000 ; 0.08
163,000 . . . 0.08
240,000 and above : 0.07

4.3. Thermal driers which commenced consiruction or modification after
October 24, 1874, shall meet emission limitations set forth under series sixteen

[45CSR16].

4.4. For the volumetric flow rate between any two consecutive volumetric
flow rates stated in subsection 4-24.1 and subsection 4-34.2, limitations shall be as
determined by linear interpolation. For the purpose hereof, t the total velumetric flow
rate shall be the total standard cubic feet of dry gas passed through all thermal
driers at one plant location. This value shall be determined by methods which are
acceptable to the CommisatonChief of Air Quality.

4.5. When modifications are made to plants after March 1, 1970, that result
in a significant increase in the total gas volume passing through a thermal drier, said
drier{s) will be subject to the emission limitations of subsection 4-34.2 even though
such modifications do not include the installation of a new thermal drier(s).

4
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4.68. No person shall circumvent this rule by adding additional gas to any
drier exhaust or group of drier exhausts for the purpocse of reducing the grain
loading.

4.7. No person shall cause, suffer, allow or permit the exhaust gases from
a thermal drier to be vented into the open air at an altitude of less than eighty (80)
feet above the foundation grade of the structure containing the drier or less than ten
(10) feet above the top of said structure or any adjacent structure, whichever is
greater. In determining the desirable height of the-abovea plant stack, due
consideration shall be given to the local topography, meteorology, the location of
nearby dwellings and public roads, ame--the stack emission rate, and good
engineering practice as set forth in Series 20 (45CSR20).

4.8. Any-stack venting-thermal-drier exheust gases inte -the opeir adr-shal
contaby fiow-straightening devieces—or e-verticai-runof- sufficient lengtir to-establish
Flow patterns-eensistent witiraeceptable wtack sampling procedureas -

$45-5-5., Control and Prohibition of Particulate Emissions From an Air Table
Operation of a Coal Preparation Plant.

5.1. No person shall cause, suffer, allow or permit particulate matter to be
vented into the ¢cpen air from any air table exhaust in excess of 0.05 grains per dry
standard cubic foot of exhaust gases.

5.2. No person shall circumvent this rule by adding additional gas to any air
table exhaust or group of air table exhausts for the purpose of reducing the grain
leading. '

§:3v--Any staek-venting airtable exhaust geses-trto- the openr adr shalt contain
flowr straightening devices-er-a-vertical -run-of -sufficternt dengihr te-esteblsh-fiow
ratternsconsistent-withaceeptable stack-sramuiineqyreced uress

§45-5-6. Control and Prohibition of Fugitive Dust Emissions From Coeal Handling
Operations and Preparation Plants.

8.1. No person shall cause, suffer, allow or permit a plant or handling
operation to operate that is not equipped with a fugitive dust control system. This
system shall be operated and maintained in such a2 manner as to minimize the emission
of particulate matter into the open air.

6.2. The owner or operator of the plant or handling operation shail maintain
dust control of the premises and owned, leased, or controlled access roads by
paving, or other suitable measures. Good coperating practices shall be observed in
relation to stockpiling, car loading, breaking, screening, and general maintenance
to minimize dust generation and atmospheric entrainment.

8.3. Owners or operators of coal handling operations and preparation plants
located in the area of Brooke County west of State Route 2, north of an extension of
the southern boundary of Steubenville Township in Jefferson County, Ohio, and

3




45CSR5

south of the Market Street Bridge shall comply with the following fugitive dust
control provisions:

a. Pariiculate matter mass emissions shall not execeed 0.001 pounds
per ton of coal input from any coal crusher or coal screening operation.

b. Visible particulate emissions shall not exceed 5% opacity from any
coal crushlnc‘ or screening operation or from anv coal conveyving svstem.

c. A definitive, approvable plan to control fugitive dust entrainment
and emissions s from vehicular traffm and activity areas including but not limited to,
paved and unpaved haulrcads, stockpile areas, haulwav berms, and plant access
roads to public streets and highwa ’s shall be submitted to the Chief and such a plan
shall be embodied in a consent order approved by the Chief. For plants or handling
operations in existence on the effective date of this rule, the plan shall be submitted
to the Chief on or before May 1, 1893. For plants or handling operations not in
existence on the effective date of this rule, the plan shall be deemed filed upon filing
of an application for construction, modification, or relocation pursuant to Section 8
of this rule. ' '

1. Provide specific scheduled treatment frequencies for all
areas of wvehicular activity and stockpiling using water and/or chemical dust
suppressants at sufficient application rates and intensities and wet flushing and
vacuum sweeping for paved surfaces so as to reduce uncontrolled fugitive dust
emissions by at least 95% as determined by methods and procedures in the document,
"Control of Open Fugitive Dust Sources" (EPA 450/3-85-008, September, 1988) or
cther measures which achieve equivalent emission reductions as determined in
accordance with the reference document.

2. Provide for daily monitoring and recordkeeplng and not less
than monthly reportj of dust control measures to the chief, including, but not
limited to water and chemical usage rates: chemical dust suppressant dilution ratios;
accurate water and/or chemical flow rates or velumes through stationary or mobile
dust_suppression equipment and system pressures; beginning and ending times for
treatment; traffic rates and types of vehicles using plant haulways, access roads and

other vehicle activity areas; meteorological conditions relevant to control program
requirements and eguipment mainterance and downtime records.

3. Provide that no coal be unloaded from trucks which are not,
upon entry to the plant or handling facility, tarped or otherwise covered to prevent
dust entrainment, spillage or re-entrainment.

4. Provide that the wheels, tires and underbodies of all coal

trucks be fully cleaned by an automatic wasmin ng system or eguivalently effective
system prior to exiting onto paved streets or hichways from the premises of the plant
or coal handling operation if such trucks travel over unpaved or soiled areas within
the plant or coal handling operation.
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. 5. Provide that all paved traffic areas be water flushed and
vacuum or broom swept daily or alternaiively be treated with water and/or chemical
dust suppressants in a_-;cgg;'d_a_npg with section 6.3.¢.1 of this rule.

B. Provide that all reports reguirad under this section be
certified to be true and accurate by ithe owner or operator prior tc submission to the
Chief.

7. Provide that the design of dust suppression systems or
equipment, lncludlng_but not limited to, number of trucks and truck tank capacity,
spray bar or header volumes and pressures, spray system pump specifications, type
of chemicals used, number and design of vacuum trucks maintained and other similar
information be clearly incorporated. )

d. The Chief may consider or incorperate exceptional provisions to
the fugitive dust control plans or schedules approved pursuant to section 6.3.c.
taking into con81derat10n such conditions as rainfail, snow cover, and freezing
weather,

§45-5-7. Monitoring: of Operations.

7.1. The owner or operator of a thermal drier shall install, calibrate,
maintain, and continuously operate monitoring devices, as follows:

a. A monitoring device for the continuous measurement of the
temperature of the gas stream at the exit of the thermal drier. The monitoring
device is to be certified bv the manufacturer to be accurate within plus or minus
three degrees Fahrenheit (#3°F).

b. For thermal driers that use venturi scrubber emissions control
equipment:

1. A monitering device for the continuous measurement of the
pressure loss through the venturi constriction of the conirol equipment. The
monitoring device is to be certified bv the manufacturer to be accurate within plus
or minus one inch (+ 1 in.) water gage.

2. A monitoring device for the continuous measurement of the
water supply pressure to the control eguipment. The monitoring device is to be
certified by the manufacturer to be accurate within plus or minus five percent (£5%)
design water supply pressure. The pressure sensor must be located close to the
water discharge point or at such point as approved by the Chief.

7.2. All monitoring devices required under subseciion 7.1 are to be
recalibrated at least once annually.
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§$45-5-F-----Registrations

Friv- Withirr thivty (30)- deye after-theeffective date of-this repulationy-all
persons-ewiHng andfor ep-e—reﬁng—ee&l— preparetion-plants with-tire Steteshak faves
regigtered with the-Commisstonr - en-forms-to e madeavatHable by-tre -C—emﬁﬂssten-
the-name-of the persotr- company-or corperation operating-the plant; -the -addresss
locetions —countysownership-tlessee &lessorys-the principal of ficer ef 4hre-compeanys
and--any--other -such-~-reascnable - information - as--iire - Commissionr -mey--regires
Brehrdinng r Brut not- necessarily dimited 1oy —capaeity- of -the plents -type-of fuel uaeds
piant eperatingschedute r degseription and capacitiesof thermat driers-and air ~tab~1es-
height-and-size-of stecks and alr polution controlequipment-

7 2---Personsoperating registered p&aﬁs%hreh-&re—’eo-be-medﬁ'—ied—by-ehaﬁges
tx frel-burping eguipment s -fuel - fan-eapactty - drier- designs -abe poliutior control
eqﬂipme-nt- eir-tebless- stacks-or -Hke-changes which could significantiy affect-the
emisaion charecteristics of the plants-sheal-fite with-the -Commission-these proposed
eheyrpes not-less tharr thirty (303-days- before-such-changes are-mades

Fr3---Within thirty (30-days-afrer-the-comnietion-ef the-medifications as-Fiied
urder Sub—Section7 -2 ; theoperatorshatbregiater-an eh—c&:&nges-wz—t-}r the-Commission
en-forms-tobemede -aﬂ-ai}ab}e-%}v- the- CommissionT

¥-4-~-Not-later than-siety (60 daye prier-to operetions -new plants-shel-be
registered by the owirer and/or-eperatorof-sueh-piants - -Sucir registration-shall-be
mete o forms-io -be made-avaiabie y-the -Commission-and-wil-irclude the-name of
the-person;-eempany s orownership-flessee & tesser)r the -p-mrre:pai- office=-of-the
eompeny s and ey other-sueh-reasenableinfermation-as the-Commissionrmay-reguire
ineluding - ut not-neeessarily-limited-to r data-en-the capacity-of the-prant; type of
faet to-be-useds deseription-end- eapaett-les-ef- thermal-driers end air-tablesy-height
and-size of; -s-t-a—ck—s- and-degeriptien-ef air volutior control-equipments

§45-5-8. Permits<Construction, Modification, and Relocation Permits.

§-1---Plante -ir-existence on-the-effective~ date- of - thia -reguiation -wHt -be
granted- temporary operatins permits- subjeet -to- compHance-with-Seb—Fection-¥=i=
Thege permits-wil-be-valid-for as leng-as -the Commission shal -designate - - Wiren-it
fa -determined- Py -the--Commisstor- t-hat ~a-plant- meets--the -requirements--of--this
regristion - the-temporary- permit-will-be vepleced with-an-eperating permits

8787 =~ Anwr plant-feiling to-main tabr the-requirements-of this reguletion-shelis
at-the diseretionr ef tre -Commission s have-the permit-reverxeds

8737 --When permite are vrevoked r the -Commission-wil-refsstre permits wiren
sueh-changes as-neeessary-to meet the-reguirements of this-reguiation are-medes

84 r-~New plents-will-be pranted {temperary operatintg permits-provided-they
eempiy-with-Sulb—Hection-%~4+




45CSR5

873 7--Bubjeet-to-theproviziens-ef Suk-Sectionr F-d--plants operating without
g-permit wil be in-violatiowr ef -this-regulations

8+8+--The possession of = -permit- by eny person-shal-br o wway-relieve-the
hotder-thereot of his-sbligationto vomply with- the-preovisions of -this-regtdations

8.1. No person shall construct, modify, or relocaite any coal preparation
plant or coal handling operation without first obtaining a permit in accordance with
the provisions of article twenty [816-20-1 et seq.], chapter sixteen of the Code of
West Virginia, as amended, and the Commission rules for review and permitting of
new or modified sources. The terms "construction”, "modification"” and "relocation"
shall have the meaning ascribed {o them in 45CSR13.

§45-5-9.  Operating Permits.

9.1. All owners and operators of coal preparation plants and coal handling
operations in existence on the effective date of this rule shall submit a complete
application for an operatlng; permit to the Cluef not later than ninety (90) davs from

the effective date of this rule.

The operating permrt application shall contain sufficient information as
in the judgement of the Chief is necessarv to enable him to determine whether the
preparaticn plant or coal handling cperation and air poliution contrel equipment or
measures comply with this rule and other applicable rules. Information to be
furnished in the permit applicaticn shall include but net be limited to:

a. A description of the nature, location, design capacity and typical
and maximum operating schedules of the facility, including specifications and
drawings showing its desigm and plant lay-out; and

b. A detailed description as to what systems of continucus emission
reduction are emploved by the facilitv, emission estimates, and anyv other information
as necessarv to determine the required ermssmns control technology ormeasures that
must be applled

9.2. It shall be unlawful for any person to operate a coal preparation plant
or coal handling operation after the ninetieth (80th) dav following the effective date
of this rule if a completed permit application has not been submitted to the Chief in
accordance with this section.

9.3. Anv owner or operator of a coal preparation plant or coal handling
operaticn which is consiructed, modified, or relocated after the effective date of this
rule pursuant to 2 preconstruction permit as provided under Section 8 of this rule,
shall submit a completed application for a new operating permit, or an amendment to
an existing permit in the case of a modification, within sixty (60) days of the date
of start-up of such new facility or modification.
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9.4, No owner or operator of a coal preparatiorn plant or coal handling

operation shall be deemed to be in violation of this Section during the pendency of
the Chief"s operating permit review period, provided that such owner or operator
has submitied a complete operating permit application in gecordance with this Section

and is otherwise in compliance with the Code and the rules promulgated thereunder.

9.5. If, after anv investigation made bv the Chief, or his designated
represeniative, the Chief shall be of the opinion that an operating permit holder is
violating the provisions of this rule, the Chief, may issue an order suspending or
revoking the operating permit in the manner provided under Code §16-20-6. Such
order shall be considered a cease and desist order for purposes of administrative and
judicial review. Operating permits revoked or suspended may be renewed by the
Director upon a showing of compliance with the provisions of this rule, the permit,
the Code, and all other rules.

§.6. The possession of a permit by any person shall in no way relieve the
holder thereof of the obligation to comply with the provisions of this or any other
rule or Code §16-20. ’ ' ] o

9.7. Upon determination by the Chief that the applicant for a permit for a
coal preparation piant or ccal handling operation may viclate applicable emissicns
standards or other applicable rules or may cause violations of ambient air standards
The Chief shall issue an order denving an operating permit for such facility in the
manner provided under Code §16-20-6. Such order shall be considered a cease and

desist order for purposes of administrative and judicial review,

a.8. The Chief shall not issue an operating permit to any person who has not
paid in full all fees required under £3CSR22 or any other applicable fee rule. Failure
to pav applicable fees shall be cause for permit deniel, suspension or revocation.

9.9. Operating permits issued under this rule shall be continuous unless
revised, renewed, revoked, suspended, or otherwise changed under the provisions
of this rule or anv other applicable legislative rule.

§45-5-9-§45-5-10. Reports and Testing.

9:3:10.1. At such reasonable times as the PireeterChief may designate, the
owner or operator of a coal preparation plant may be required to conduct or have
conducted stack tests to determine the dust loading in exhaust gases_and mass
emission rates of particulate matter. <when-the Directerfwe reasetrto believe thatthe
atack emiasiorr Junitation - being-viclated. Suchr testa-shal-be-conducted-in-sueh
ma-mter-as-%he-@iree*ter-m&y-speei:f—y-and--be--f-iie-&—en-ferms-,—-a-ﬁd-in—a-ma-nner-;
acceptabie to-the-Director - -The -Birector;- er-his duly arthesized representaitves
m-a-'_sf--a:t—-hi-a-,—ap*ci-o-n--wé‘e—nes—s-er-eeﬂduet--sueh“ste:e-k-—tes-ts?All tests to determine
compliance with exhaust gas dust concentrations and particulate matter mass
emission rates shall be conducted in accordance with Methods 1-5 of 40 CFR B(,
Appendix A as promulgated by USEPA on July 1, 1991 provided that all compliance
tests must consist of not less than three (3) test runs, test run duration shall not

10
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be less than sixty (60) mmutes_, and not legg that thirty {30) standard cubic feet of
exhaust gas must be sempled during each test run. Should the DireeterChief
exercise his option to conduct such tests, the operator will provide all necessary
sampling connections and sampling ports to be located in such manner as the
BireeterChief may require, power for test equipment, and the required safety
equipment such as scaffolding, railings, ladders, etc., to comply with generally
accepted good safety practices.

9-2:10.2. The DirecterChief, or his duly authorized representative, may
conduct such other tests as he may deem necessary to evaluate air pollution
emissions other than those noted in subsection 9+%#-10.1.

10.3. The owner or operator shall submit a test protocol for the Chief's
approval not less than thirty (30) davs prior to any test to determine compliance with
this rule end shall provide at least fifteen (15) days notice of all compliance tests to
the Chief.

10.4. Tesis to determine compliance with the visible emission limitaticns of
sections 3 and 6 shall be conducied by ceriified visible emission observers in
accordance with Method 8 of 40 CFR 80, Appendix A as promulgated by USEPA on
July 1 ‘_1991 and as foilows

a. In determining compliance with Sections 3.1 and 3.4, not less than
twenty-four (24) consecutive visible emissions observations at 15 second intervals
shall be recorded and averaged.

b. In determining a violation of Section 3.2, the observer shall record not
less than 24 nor more than 240 visible emissions observations at 15 second intervals
for each test and shall total the number of obgervations exceeding 20% opacity. More
than 20 consecutive or nonconsecutive observations exceeding 20% opacity recorded
within anv 60 minute period shall constitute a viclation except as provided in Section
10.4.c.

c. More than 32 consecutive or nonconsecutive visible emissions
observations during anyv period or periods within one dav in which an owner or
operator of a thermal dryver is initiating and stabilizing operating combustion
conditions in the furnace the thermal drver shall constitute a violation of Section 3.3
of this rule.

10.5. Anv stack venting thermal drier exhaust gases and/or alr table exhaust
gases or exhaust gases or air from any air pollution contrel device shall include
straight runs of sufficient length to_establish flow_patterns consistent with
acceptable stack sampling procedures. Flow straightening devices shall be required
where cyclonic gas flow would exist in the absence of such devices.

11
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§45-~5-10<-§45-5-11. - Variance.

16717 -1f-a-plant-operating-under -a- temporary ~permit - does-not--meet -the
requiremenrts-of this-reguiation;- the-operater of-the plant-shal-deveiopand-submit
te -ther Commissiolr exr aceeptable contrel-pregranr te-meet -tirese regtdrements -~ -Tids
eentrol progrem-shalt be stbmitied-umorrtha reguest of oird wikhin-such-tinre- as-alraid
be-fined-by- the- Commission;-and- after said program- hes been-approved By-the
Commigsion - -the -ewner- or- operator of- the- plant- witk net e dn- <wiolation of-this
regridation as-tong as sadd-prograsr iz chaerveds

$6-8+x11.1. Due to unavoidable malfunctions of equipment-or-nenaveitability of
repair-perts, emissions exceeding those provided for in this rule may be permitted
by the €ommissionupex-specificeppleation to-the -CommissienChief, upon specific
application to the Chief, for periods not to exceed ten (10) days. Such application
shall be made within twenty-four (24} hours of the malfunction er-withirrsueh-other
time -peried as-the Commissien-may-specify.

11.2. In the case of major equipment failure, an additional time period may be
granted bv the Chleiprowded a corrective program is submitted to the Chief by the
applicant. Upon determination bv the Chief that a variance bevond ften (10) days
should be granted, the Chief shall cause to be published in the State Register and
within the county wherein the source lieg and all contiguous West Virginia Counties
a Class I legal advertisement of notice of intent to grant such a variance. Within
fifteen (15) days of the publication of the later of either the Steie Register notice or
Class I legal advertisement notice, any person whose interest may be affected by the
granting of such variance may request a conference with the Chief to show cause
why the variance should not be granted. After such conference or, if no conference
is requested, fifteen (i5) davs after publication of the later of either the State
Register notice or Class I legal advertlsement notice, the Chief mavy issue an order
granting such variance.

11.3. Anv_person, whose interest may_be affected by the granting of a
variance in excess of ten (1C) davs and who reguests a conference with the Chief
pursuant to the provisions of 11.2 of this section, mav appeal an order of variance
to the Commission in the same manner as appeals of cease and desist orders under
the provisions of W. Va. Code §16-20-8.

§45-5-12, Transfer of Permits.

12.1. Any person holding a valid permit may request that the Chief transfer
the permit to another person providing the following conditions are met:

a. The permit holder describes, in writing, the reascns for or
cwcumstances of the transfer and certifies that the facility for which the permit
pertains ig in compliance with all permits issued by the Chief and all applicable
regulations of the Commission.

12
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b. The transferee identifies and acknowledges, in writing, that it accepts
and will comply with all permits issued by the Chief and will comply with all
applicable rules.

c. The permit holder or transferee pays, at the time of the request for
transfer, a transfer fee of $200 pavable to the West Virginia Air Pollution Control
Comuussmn Fund. Such payment satisfies the requirement of Section 4.2 of
45CSR22. B}

13
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West Virginia Department of
Commerce, Labor & Environmental Resources
Air PoHution Control Commission

1558 Washington Strect, East
Charleston, West Virginia 25311

AGENDA

WEST VIRGINIA AIR POLLUTION CONTROL COMMISSION
Conference Room

1558 Washington Street, East
Charleston, West Virginia 25311

May 5, 1992
8:30 a.m.

Telephone: (304)348-4022
or (304)345-3286
Fax: (304)348-3287

1. CONSIDERATION OF PROPOSED CONSENT ORDERS FOR REGULATION 27

(45CSR27) COMPLIANCE PLANS

1. Unicn Carbide Chemical & Plastics Co., Inec./Institute Plant - Proposed

Consent Order for Regulation 27 Compliance Flan

2. Rhone Poulenc Inc./Institute - Proposed Censent Order for Regulation

27 Compliance Plan

II. CONSIDERATION OF PROPOSED CONSENT ORDERS

1. iITAPCO - Parkersburg, Inc./Vienna - Proposed Consent Order

2. N.B. Pariners Limited Easze/NMI, Inc., General Pariners/Bayard -

Proposed Consent Order

3. Wampler-Longacre Chicken, Inc./Harrisonburg - Proposed Consent
Order

4, Steel of West Virginia, Inc./Huntington - Proposed Consent Order

5. Peerless Block & Brick Company/St. Albans - Proposed Consent Order

6. Peabody Cocal Corp. {Eastern Associated Coal Corp.)}/Moentcoal -

Proposed Consent Order

IIT. PUBLIC HEARING (beginning at 10:00 a.m.)

Hearing on Proposed Revisions to Regulation 5 (4SCSR5) - "To Prevent and
Control Air Pollution From the Operaticn of Coal Preparation Plants and Ceal

Handling Operations”




\

WVAPCC Agenda
May 5, 1992
Page -2-

IV. COMMISSION MEETING

1. Consideration of Minutes of September 12, Qctober 30, and November
14, 1991 meetings.

2. Directior's Comments.

© Discussion of Changes to the Air Pollution Control Law and
Required Regulations Pursuani 10 the Code Revisions.

Penalties and Enforcement Confidentiality of Information.

° Discussion of Requirements to Control Fugitive Emissions Sources
in Regulation 27 Compliance Plans.

@ Discussion of Required Operatiing Permit Program Development
to Meet Clean Alr Act Requirements.

© Discussion and Consideraticn of Draft Legislative Rules:
Proposed Amendments to 45CSR14 - "Permits for Construction

and Major Modification of Major Stationary Sources of Air
Polluticn for the Prevention of Significant Deterioration"

Proposed Amendments to 45CSR19 - "Requirements for Pre-
Construction Review, Determination of Emission Offsets for
Proposed New or Modified Stationary Sources of Air Pollutants
and Emission Trading for Intrasource Pollutants"

Draft 45CSR28 - "Regulations to Prevent and Control Air
Pollution From the Emission of Volatile Organic Compounds From
Vehicle Refueling Emissions at Gasoline Dispensing Facilities"

Draft 45CSR29 - "Regulation Requiring the Submission of
Emission Statements for Volatile Organic Compound Emissions and
Oxides of Nitrogen Emissions™

3. Such other business as the Commission deems timely and appropriate.
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CERTITIED MALL -
EZTURN RECZIPT REQUESTED

Consolidation Coal Company

T? F:f : -: 57 Consal Plaza
Pittsburgh, Pennsylvania 15241-1421
DL o OH
WV Air Pollution Control Commission February 21, 1992

1558 Washington Street, East
Charleston, WV 25311

Re: Comments on Revision to 45 CSR 5-"To Prevent and Control
Air Pollutieon From the Operaticn of Coal Preparation
Plants and Coal Handling QOperations®

Dear Members of the Commission:

This letter is in response to publiication of a propesed
amendment to legislative rule 45 CSR 5, by the West Virginia
Air Pollution Control Commission entitled "To Prevent and
Control Alr Peollution From the Operation of Coal Preparation
Plants and Coal Handling Operations."

The CONSOL Ccal Group, including Consolidation Coal Company,
is the largest cecal producer in West Virginia, with active
operations in Harrison, Marion, Marshall, McDowell,
Monecngalia, and Raleigh Counties. We operate approximately
ten preparation plants located within West Virginia. As such
the proposed rule referenced above is very important to us.
We are limiting our comments in this letter to four issues:
(1) gquestioning the efficacy of placing the Follansbee non-
attainment fugitive dust control provisions in this rule; (2)
clarifying when an operating permit is required; (3)
suggesting a period of notification before suspending or
revoking an operating permit; and (4) questioning the
proposal to disallow averaging in the measurement of visible
emissions,.

The proposed revisions contain a new regulation, Section
45~-5-6.3 which provides for comprehensive and detailed
fugitive dust controls in a small geographical area of Brooke
County. 2aAcceording to the Summary, the U.S. EPA has
determined that this area is non-attainment for particulate
matter as measured by PM~10. We understand West Virginia must
adopt specific strategies and enforceable emissions
limitations to strengthen the particulate emission control
requirements in Follansbee., Since the CONSOL Coal Group does
not operate a facility within this non-attainment area, we




will refrain from commenting on the substantive reguirements
of this subpart [6.3]. We do questlon the apprcpriateness of
placing these very specialized rules in a generic rule.

Since this subpart has extremely limited geographical
applicability, we believe that they logically belong in a
separate rule exclusively addressing the non-attainment area.
We assume there are other scurce categories located within
the non-attainment area. Presumably, it is also necessary to
amend the rules regulating these other sources to have a
comprehen51ve strategy for reduc1ng particulate matter
emissions. Accordingly, we feel it would be more efficient
to consolidate all of these special provisions into one new
rule addressing the non-attainment problem.

In the new Rule 45-5-9 Operating Permits, the first subpart
[9.1] is contradictory. It says that No person shall operate
any coal preparation plant or handling operaticon withecut an

operating permit. It then says that a person dees not have
to submit an application for an operating permit until 120
days after the Director requests such appllcatlon in wrltlng.
We read this language to mean that an operating permit is
not requlred until the Director reguests one, which weould
seemingly put an operator in viclation ¢f the first sentence.
It would alsc seem to require an existing socurce to cease
operations until the Director requested the source to submit
an application. We feel that this section is confusing and
would urge the Commission to consider rewecrding it. This
rule should clearly state the duties of the operator and the
Director.

Also in the new Rule 45-5-9 Operating Permits, the second
subpart [9.2] is too harsh. It does not provide for notice
of suspension cor revocation of the operating permit by the
"Director. The CONSOL Coal Group believes that the Director
should notify the permitee that a violation exists before
acting to suspend or revoke the operating permlt. The
proposed revisions make a suspension or revoking of the
permit equivalent to a cease and desist order. We feel that
the operator should be afforded the cpportunity to show cause
why the permit should not be suspended or revoked. The
Director already has other authority and powers to cause an
operator to shut down his facilities immediately in an
emergency situation. We suggest rewording 45-5-9.2 along the
lines of the following:

"9.2 If, after any investigation made by the
Dlrector, or his designated representative,
the Directeor shall be of the opinion that an
operating permit holder is willfully vieclating




the provisions of this regulation, the
Director shall issue an order to the permit
holder directing the permit holder to show
cause why the permit should not be suspended
or reveoked. The show cause order shall _
describe specifically the violation which the
Directeor believes is occurring and shall set a
time and place for a hearing before the
Director, or before a hearing officer
designated by the Director, at which hearing
the permit holder shall have the opportunity
to respond to the order. Such hearing shall
be held no earlier than three days after the
show_cause order is served on the permit
holder. Feollowing such hearing, the Director
shall issue a final decision within seven davs
either suspending or revoking the permit or
stating that the permit holder has shown
adequate cause whv the permit should nct ke
suspended or reveked, TIf the permit is
suspended or Fevcked, such order shall be
considered a cease and desist order for
purposes of administrative and judicial
review.m

As amended, this provisicn would give a permit helder time to
consult an attorney before his cperations are shut down.
There may be justification for allowing immediate cease and
desist orders in cases where continued operaticn would pose
an immediate threat of significant harm to public health or
safety or to the environment; but a regulation authorizing
immediate shut-down of a facility merely because the Director
believes that there may be a willful violation occurring is
clearly a punitive regulation. The public interest 1is not
sacrificed to any extent if the permit holder is given notice
that he has a problem and an opportunity to respond to his
accuser.

Lastly, new subpart 10.5 of Rule 45-5-10 Reports and Testing,
proposes to follow Method 9 of 40 CFR 60, Appendix A as
premulgated by U. S. EPA on July 1, 1991, for the measurement
of opacity to ascertain compliance with the visible emission
limitations, except that visible emissions measurements
shall not be averaged. This 1s a significant deviatiocn from
the accepted Reference Method. Visible emission measurements
require averaging in at least two important ways. First, each
of the individual 15 second observations is an average cof the
opacity during that 15 second interval. Secondly, the
Reference Method requires a minimum of 24 individual
observations (one observation every 15 seconds over a 6




minute period--4x6=24) for a valid test. To obtain one number
to compare to the approprlate vigible emission standard
requires reducing the 24 individual observations into one
average opacity. This is accompllshed mathematically by
totaling the 24 observations and leldlng by 24 (forming a
simple arithmetic average) to obtain a single opacity
measurement. The Commissicon should understand that opaclty
measurements made by human cobservers are semi-gquantitative at
best. The EPA Reference Method has been perfected over
several decades to give regulators and the regulated
community a tool that eliminates as much as possible any
sub3ect1v1ty in maklng measuremants of opa01ty. Averaging,
as described above is an 1mportant element in reducing human
cbserver error and should be retained. We think the
Commission should allow averaging. In the alternative, the
Comm1551on should at least explaln in some detail why it is
proposing toc disallow averaging.

The CONSOL Coal Group appreclates the cpportunity teo comment
on the proposed revisions to 45 CSR 5 and answer any
cuestions cur comments might raise. a .

Sincerely,

Gl bt

Richard L. Kerch
Director, Air and Water Quality Activities
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POCAHONTAS COAL SALES, INC.

INDUSTRIAL PARK ROAD — RCUTE S, BCX 8
v BEAVER, WEST VIRGINIA 25813

e

PHONE {304) 253-56876

March 18, 1992

G. Dave Farley, Secretary

WV Air Pollution Controcl Comm.
1558 Washington Street, East
Charleston, WV 25311

RE: Rule £5CSED

Air Pollution Centrol
Coal Handling Operatiocons

Dear Mr, Farley:

conditions affecting

Poczhontas hzs bsen in business 17 years, eorimarily the
coal handling side of the cozl industiry. We have cne rail
iocadout active, one inactive and have run tTwo cleanindg
plants in the past, plus have purchased or sampled coal at
nost =211 of the southern West Virginia mines.

We have watched +the DNR evolve from a fish and game
organization thru  Department of Energy to 1is curreat
Environmental FProtectiion status. Thelilr frequency ot

monitoring anéd sophistication has increased exponentially.
ith the assistance or threat of the (Office of Surface Mines
our . etate people do an excellent Jjob of protectin the
environment, which includes fugitive dust.

Also, the Department o¢f Labor, DMine Safety Health
Administration conducts dust samples. Pocahontzs also hires
an independent consultant to test for dust. This is dust
that our employees are subject to, which gives some
indication of how much fugitive dust is at issue. Small raw
coal loadouts have little impact on  the environment,

certainly less than a2 local farm might have.

New emphasis of an old law will add dramaticalily to the
paper work, monitoring and mechanical changes, i.e., truck
washes then water treatment for ths truck wash water. A1l
of which add to the cost and subitract from productive time
without additicnal prectection of the environment.

. S T
R B R R T ) SF AL L




Mr. G. D. Farlev
March 19, 1992
Page 2

If the state must find additional responsibilities for
inspectors 1let us correct +the iron and acid seeps, the
exposed coal and highwalls on the state and federal
highways. Iet them show farmers how to construct d4ditches
and sumps to keep sediment, nitrogen, weed killer and
insecticides out of cur ground waiter and sireams. Let thenm
check automobiles for emissions,. Let them investigate
garbage dumped on our backroads. et them be productive in
the protection of our snvironment. ’
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West Virginia Department of
Commerce, Labor & Environmental Resources
Air Pollution Control Commission
1558 Washington Street, East Telephone: (304)348.4022
Charleston, West Virginia 25311 or {304)348-3286

Fax: (304)3.i8-3287

West Virginia Air Pollution Control Commission
Proposed Revisions to 45CSR5

On March 25, 1982 the WVAPCC filed proposed revisions to its Regulation 5
(43CSR53) - "To Prevent and Control Air Poliution from the Operation of Coal
Preparation Plants and Coal Handling Operations” and in accordance with §16-20
placed Class II legal advertisements for a June 5, 1992 hearing in one newspaper
published in each of the ten designated Air Quality Control Regions of West Virginia.
The proposed revisions to 45CSR5 had been criginally filed on January 6, 1932 for
a public hearing on March 8, 1992, Subseguent to refiling of the proposed rule
amendments the hearing was continued to May 5, 1992.

Following the first notice of the rule changes on January 6, 1952 and until the
close of the publlc comment period on June 4, 1982 the Comzmssmn recen’ed iwo
written comment letters attached to this summary:

A letter of February 21, 1992 was recéived from Richard Kerch of
Consolidation Coal Company. A letter of March 19, 1992 was received from Robert
Bowling of Pocahontas Coal Sales, Inc.

Comments were also received from the following individuals at the May 5, 1992
hearing as documented in the attached hearing transcript and summarized herein:

Chuck Hewitt - Ohic Power Company i
Willlam Raney - West Virginia Cozal Association
Robert Parsons ~ Jackson & Kelly

At the May 5, 1982 hearing G. Dale Farley, Director of the Air Pollution
Contrel Commission and Randall Suter of the Commission's staff summarized the
proposed changes tc 45CSR5 and explained that scme of the changes had been
deemed to be emergency changes necessitated by a reguirement to revise the West
Virginia Implementation Plan under the Clean Air Act as a result of violations of the
National Ambient Air Quality Standards for Particulate Matter in the area of
Follansbee, West Virginia. Public comments were then received.

Summary of Public Comments and Agency Responses

1, The purpese and appropriateness of including special new dust control
provisions for facilities in the Follansbee non-attainment area was questioned.

Response: The APCC negotiated Consent Orders containing new or more
detalled particulate emissions control measures with all but one of the West Virginia
cempanies operating in or affecting the small Follansbee arsa for which a new
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Implementation Plan was required. These orders were submitted to USEPA to satisfy
a November 1991 deadline for the new area plan. One company in the area which
owns a currently inactive cecal loading dock refused to enter such a consent order
necessitating "emergency" changes to APCC Regulation 5 (45CSR5) to demonstrate
sufficiently stringent coal dust control measures o assure attainment of the national
and state air guality standards. Limited revisions to this single existing rule
(45CS8R5) already pertaining to coal handling operations were deemed to be the most
expeditious approach in dealing with this Implementation Plan deficiency.

2. . One commentor gquestioned the language at Section 9.1 mdlcatmg that
the wording was confusing.

Response: The DEP/OAQ staff agreed that the Section 9 language as first
proposed was confusing and, subsequent to discussion of the issue by the
Commission at the May 5, 1982 hearing, revised and expanded Section 9.0 in its
entirety to clarify the section's purpose.

3. Section 9.2 as originally drafted was believed to be too harsh in the
apparent manner in which the Director (now Chief of Alr Quality) could suSpend or
revoke an operating permit.

Response: After the proposed revisions to 45CSR3 were drafted and filed,
the Legislature amended Code §16-20 including enactment of new precedures to be
followed in permit suspension or revocatipn. This Code change and a parallel
language change in the original rule proposal are believed to address the
commentor's concerns.

4, Two commentors questioned the proposed language to prohibit averaging
of visible emissions (opacity) observations and suggested different approaches for
considepation.

Response: This matter was discussed with the Commission at length with
DEP/QAQ staff informing the Commission of the prior APCC Director's interpretation
of the manner in which the visible emission standards should be interpreted and
enforced {(non-averaging). Based upcn comments received and receipt of the
Commission members' views on this issue, the DEP/OAQ staff revised Section 10 to
specify minimum and maximum test durations, allow opacity averaging and to clarify
hew the visible emigsion exception periods are to be enforced. '

5. The representative of the West Virginia Coal Association (William Raney)
raised several questions or issues:

°What constitutes a "modification” under Section 87

Response: The term modification is specifically defined in 45CSR13 to mean
any phyvsical change or change in the method of operation of an existing affected
source (facility) which increases the discharge of any air pollutant or results in a
new emission of an air pollutant for which the Commission has promuigated an
emission or ambient air gquality standard. Proposed 45CSR5 was revised by the
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addition of z clarifying sentence in Section §.1 which referenced 45CSR13 definitions
for "construction", "modification", and "relocation".

°Whether there should be thresholds (presumsably facz_‘uty size or
emissions) for issuance of permits.

Response: Existing 45CSR5 establishes no thresholds for regulation (e.g.
dust control requirements) for coal preparation plants and coal handling operations.
The proposed rule revisions eliminate the existing registration and permitting
reguirements in favor of cperating permits only, but extends operating permits to
coal handling operaticns as well as preparation plants. Since the regulation has
always required dust control measures at both types of facilities a permit system
appears to be appropriate to keep track of both types of cperations.

At Section 10.1 there was a guestion raised as te what cc)nsututes
"reasonable" times for reguirement of stack tests.

Response: New facilities such as coal thermal driers require by rule initial
stack testing within a prescribed time-frame from startup. Tests on existing
facilities may be required when visible emissions or process cbhservations by OAQ
staff indicate that emission standards may be violated or when facility performance
is obviously poor. The air agency may implement compliance monitoring schedules
requiring periodic re-testing of facilities such as thermal driers. Such test
requirements have higtorically been infreguent. ‘

6. One commentor questloned whether the proposed changes meant getting
an additional permit and paylng addltmnal fees.

Response: Although the nature of the permit document may change and a new
permit application would be required under the proposed rule revisions, they do not
change the current requirements for coal preparation plants under this rule or
involve any changes to permit fees. The proposed revisions would extend the
operating permit reguirements to coal handling operations in addition to coal
preparation plants as defined by the rule.

Other Issues Raised in Commission Consideration of the Proposed Rule

1. Several Commissioners guestioned the 120 day period allowed for
submission of permit applications {Section 9) and commented that they beheved this
to be too long a period for all applications.

The time-frame for submissicn of all permit applications was shortened
to 90 days from the effective date of the rule changes. This would allow two to four
weeks for agency mailing of application forms and receipt by industry and two
months to submit an application.

2. "Chairman L. Newton Thomas questioned the definition of "willful" as it
was used In Section 5.2 as first proposed. This was discussed at some length with
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agency Counsel, Larry Kopelman initially expressing an opinion that a showing of
"willful" viclations would be necessary for permit revocation. A subsequent review
of amendments to Code §16-20 indicates that violations do not have to be willful to
justify permit suspension or revocation. The DEP/OAQ staff accordingly
recommended deletion of the word "willfully" from Section 9.5 (originally 9.2) of the
redrafted rule considered by the Commission at its June 23, 1992 meeting.

3. Chairman Thomas and subseguently one of the commentors questioned i
the specificity of control measures for Follansbee coal handhng operations in Section -
6.3. A question was raised about conflicts with §16-20 in that regard.

Accordingly, at 8.3.c.1 and 6.3.c.4 languege was added to allow
application of equlvalently effective dust control measures as those outlined in the
proposed revisions.

4. Several Commissioners indicated a need to Include language clarifying
any fee requirements or linkage to other regulations containing such requirements.

Section 9.8 was added to satis{y these comments.

5. The life or term of the operating permit was discussed with Commission
Chalrman Thomas advocating an indefinite term involving renewal only as necessary
to incorporate newly anplicable requirements.

Section 9.9 was added to satisfy this comment.

8. It was suggested that a section or provision be added to clarify permit
transfer procedures.

Section 12 was added to satisfy this comment consistent with other
existing rules.

7. A suggestion was made to change the word "shall" tg "may" in the third
sentence of revised Section 9.5 to make permit revocations discretionary with the
Director (now Chief) rather than mandatory. This change was made in the final
proposed rule.

8. A suggestion was made to add a provision clarifying that the Director
(now Chief) may renew or reissue a permit which had previcusly been revoked.
Such language was added te Section 9.5 of the final proposed rule.

9. Commission Chairman L. Newton Thomas guestioned whether relief could
be provided to anyone relative to the requirement in Section 10.5 concerning stack
gas flow straighteners or stack design for testing.

The DEP/OCAQ staff reviewed this matter and does not believe that there
is any acceptable and credible method for determining particulate emissions under
eyclonic stack gas flow conditions.
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10. The Commissioners, in light of the Governor's Executive Order §-92,
requestied that the title of this rule be changed to reflect the present realities of
organizational structure.

R

The title of the rule changed from "Air Pollution Control Commission"
to "Division of Envircnmental Protectlon as Promulgated by West Vlrglma Air
Pollution Control Commission™.

11. The Commissioners, in light of the Governor's Executive Order 8-92,
concurred with the attached "Siaff Response to the Governor's Executive Order 8-
92" and requested that proper changes be made. ’

Changes were made to nomenclature to reflect the position of the
referenced "Response”.

12. The Commissioners requested that Section §.3.c.2 be clarified. The
words "to the Chief" are moved from after the words '"monthly reporting" and
inserted after the words "control measures'.

13. _ The Commissioners and Attorney Kopelman expressed concern that the
APCC promulgated the rules but thaL the rules were actually rules of the Division of

Environmental Protection.

Terms such as "rules of the Commission" were changed fo "rules”
throughout the course of 45CSRS.

14.  The Commission exPresSed concern that the long-term variance language
provided by Section 11.1 as proposed is inadequate. Long-term variance (in excess
of ten (10) days) and an appeal procedures for those affected by the granting of
such a variance were made part of the rule by the addition of secticns 11.2 and 11.3.




West Virginia Department of
Commerce, Labor & Environmental Resources
Air Pollution Control Commission

1558 Washington Street, East Telephone: (304)348-4022
Charleston, West Virginia 25311 or (304)348-3286
Fax: (304)348-3287

WVAPCC Staff Response to the Governor's
Executive Order 8-92
(Effective July 1, 1992)

As a result of the Governor's Executive Order 8-92, questions have arisen as
to the proper nomenclature for administrative functions. As of the effective date of
the Executive Order (July 1, 1992):

"the name of the Division or the Director (of DEP), as may be
appropriate, shall be deemed substituted for the name of the
predecessor office or official in the Code; in any legal instrument or
proceeding, including but not limited to existing agency rules,
regulations or guidelines . . ." (Executive Order 8-92, Section 7(b)).

Revisions to rules and rules not in existence which are promulgated after the
effective date of the Executive Order need to use current terminology.

Therefore, definitions of "Chief of Air Quality", "Division of Environmental
Protection", and "Director" have been added or changed to reflect the status of
operations since the implementation of the Executive Order.

In addition, in all areas where the term "Director" was previously used the
term "Chief" or "Chief of Air Quality" is currently used. The term" Chief" or "Chief
of Air Quality" has also been substituted for the term "Commission" in those areas
which are not part of the Commission's appellate or rule-making authority.
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PROCEEDINGS
(10:25 A.M.)

CHAIRMAN THOMAS: Let us now convene the
public hearing of the West Virginia Air Pollution Control
Commission. Let the record indicate that the forum of the
Commission is present with the attendance of Commissioners
Sam Kusic, Joe Schock, Jean Neely, Cleve Benedict, Crede
Douglass, and Newton Thomas.

Further, I might indicate that we have a
Court Reporter with us today, Donna Miller, who will
transcribe the proceedings. Those wishing a copy of the
proceedings of this hearing should contact Ms. Miller
directly.

The gubject of the hearing this morning
will be the proposed revisions to Reg 5, to Prevent and
Control Air Pollution From the Operation of Coal
Preparation Plants and Coal Handling Operations.

I will turn now to the Director to make
any comments that you wish at this time.

MR. FARLEY: If the Commission will

oo
recall, back in November as a part of the hint-and-

implementation plan that was put together and submitted to
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the EPA for the Follansbee area, that plan was
predominantly built on existing regulations with consent
orders to lock in housekeeping type requirements for road
dust control.

The only place the Commission did an
emergency adoption of certain provisions to a regulation

was in Reg 5, and that was to add a section specifically

dealing with requirements for coal handling operations in
that small Follansbee area.

Also, we made changes and inserted some
language into the emergency rule that would have
state-wide impact from the standpoint of spelling out what
kind of test requirements there would be for stack
emissions and visible emissions.

That linkage was not there previously.
We had historically referenced and required people to
follow the federal methods under 40CFR&60. Now we have
stated that that is what we need to do in an emergency
filing.

In reconsidering or loeoking at the

emergency changes and going back and looking at this

regulation in general for needed changes, there are other




things that we are proposing to change in the regulation
as well, not only emergency provisions but other
provisions, because the regulation is quite old.

It was a 1968 reqgulation. There are
parts of it that are no longer even applicable. The early
registration and phase-in permitting requirements and
other language is outdated.

S0 what we have done is propose to change
language as it is highlighted or whatever in our
provisions. Principally I am going to let Randy Suter,
ﬂfh our Staff Attorney, talk about some of the changes and
then some at least primary response to some of the early
comments we got in a couple of letters.

I would say the major change we are
making to the regulation beyond what was done on the
emergency level would be to require -~ and this is
something for some discussion ——- sort of a phase-out of
the old registration idea and a phase-in of operating
permits. Now we already have operating permits required
under this regulation for coal preparation plants.

The impact or at least one of the changes

we are proposing here is to expand that to coal handling
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operations which would be river terminals and other
facilities of that sort as well as just pure preparation
plants.

I think there are other changes
throughout of more minor consequence. We have added some
specific provisions about monitoring of operations that
more or less parallel what is in the Resource Performance
Standards, Federal Resource Performance Standards.

I think we have received some good
comments about -- in some instances I believe it is
Congolidation Coal —— in relation to how this phase—~in of
the operating permits would work.

One thing I will also note — and 1 don't
think we have made an attempt to deal with that and I
would propose that we do add some language that will deal
with that -—- some of the plants that would be required to
get operating permits under this rule now or in the future
as we would modify it will be required to have a Title V
operating permit under the new rule we have to put in
place, the Title V requirements of the Clean Air Act

Amendments.

We are going to need to have language
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linking these two regulations thét says in pssence that
you have to get a Title V permit or that is the process
you go through, not what process is here. This will be a
much simpler process, what when we finally put into this
Title V. 8So with those comments --

CHAIRMAN THOMAS: That has got to be
added to this language?

MR. FARLEY: VYes. I think what we
proposed —-- we don't have that spelled out, but maybe
Randy Suter can deal a little bit with the comments we
have received. Some of the comments from the one party,
Consolidation Coal, dealt with the admittedly -— we admit
that now -— kind of vague language that we have in here
about how we will phase in this operating permit
requirement for some of the newer facilities.

In restructuring that -~ coming back to
vou with a festructure of that -~ one of the things we
will do —- and we will have to figure out how to do that
prospectively -- is put something in there or at least
tell you that there will be something ultimately in the
Title V Rule with a supersession clause or something that

tells you how these two programs link to each other so
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that one will override the other one or whatever.

CHAIRMAN THOMAS: I understood the Consol
comments to be the conflicting language. In one part you
carmot operate without a permit and another part that
says ——

MR. FARLEY: Right. I think that does
need some cleanup and maybe Randy might ——

CHAIRMAN THOMAS: -- after 120 days or
something.

qﬁ. NEELY: It seems to me we talked
about this before, didn't we?

CHAIRMAN THOMAS: We may have in an
parlier discussion. I don't recall.

All right, sir, you may proceed.

MR. SUTER: I have got all these notes,
and Dale has already said almost everything that 1 wanted
to bring up. So that is going to make it a little
tougher. Let me just start by going through the
regulation and pointing out even the small cleanup things.

Az you know, what we are balancing here
is the PM . non—-attainment status and a 1968 regulation

that -- we are talking, I guess, almost 25 years it hasn't




been changed.

IT you would like to go straight through
this, the reg —-— very little changed under definitions.
There is on 2.1, I think, a slightly different method of
citing the code. There is a more comprehensive definition
of stack under 2.13.

Smoke has been eliminated as a reference
point here, and we are, I guess, updating the terminology
to particulate matter, and the Ringelmann Smoke Chart is
just referred to as Ringelmann in here, again bringing in
a definition of opacity which is a little more up-to—date
than smoke.

The changes then on Page 3, again to
particulate matter, and we have added the 20 percent
opacity in 3.1, the 60 percent opacity in 3.2 and 60
percent opacity in 3.3.

I was talking to Mr. Hewett here a couple
of moments ago and he had indicated in 3.2 that he may
want to speak to that or make some other comment. It is
certainly worth considering.

The reference method that we talked about

later on is a six-minute reference method, and here we are
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talking about five minutes in a sixty-minute periond. So

we very well may want to update that too. That is still
some language that is held aover from 1968.

Some of the other changes involve the
phase—in language as Mr. Farley indicated and some matters
regarding thermal dryers and the incorporation of 45CSR16
standards for thermal dryers.

The bulk of the changes begin on Page 5
and that begins with 6.3 and that is a very specific
geographic indication of, for want of a better term, the
Follansbee area in PM,, in the types of controls that they
are going to have to have in place, and the reason for

this again is that there is one non-operating coal

handling facility in that area that did not desire to

enter into a consent agreement which necessitated the
change in the regulation.
The monitoring section on Page 7 is new,

and you will note that the registration section has been

‘deleted. Construction modification and relocation pretty

much on Page 8 would be in accordance with our Code
sections and regulations thereunder, again an update

reflecting 13.
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Operating permits seem to be the wave of
the future with Title V as opposed to mere registration.
It is nice to bave a handle on what the facility is doing.

MS. NEELY: How about this language down
here, this 120 days business? Are we going to address
that at this time?

CHAIRMAN THOMAS: 1 understand that is
going to be modified.

MS. NEELY: Are we going to talk about
that?

MR. FARLEY: Do you want to go ahead and
talk while you are on that --—

MR. SUTER: Sure.

MR. FARLEY: -- talk about the comments
we got and what the primary response was?

MR. SUTER: Why don't I take the —-

CHAIRMAN THOMAS: Before you get into
that, let me ask you about this Section &. There is a
great deal of detail as to the methodology required. 1Is
there any danger in violating the Code provision that
prohibits our stipulating equipment methodology and that

sort of thing or has this been pretty well tested legally
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as being in keeping with the intent of that prohibition?

MR. SUTER: That is a very good question.
I don't know if I have a very good answer for that. The
language evidently came as a result of the set provisions,
the specifics in the language. 1 think we are talking
about specific ~- I think there is a difference when you
are talking about specific kinds of controls in place and
specific brands of controls in place, if you will.

I think that is one of the distinguishing
features. As long as they do these things, we are not
endorsing any particular person that they have to go to to
purchase these things, but they are going to have to
implement the certain controls in whatever fashion is
economically féasible, I would think.

CHAIRMAN THOMAS: 1 just wonder if in
cases where there might be a problem area if equivalency
could be included. For instance, automatic washing
system, that is pretty specific. It has to be automatic.
Would it be not appropriate to have "or equivalent
system"?

MR. SUTER: I would guess that would

depend on what -- there certainly are options. When you
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have an equivalent system, then I think you have arguments
as to what is or is not equivalent, whether it meets the
same stringency as an auvtomatic washing system.

You may get into a big argument over
that. It may be very vague, any comment you have got on
regulation, although some of them are vague on purpose.
Vagueness leaves itself open to argument.

MR. FARLEY: Let me interject here. A
lot of this language got put in here really because it was
originally intended to be written in even more detail, I
guess, and more specific to the one —-- we had actually
drafted consent orders and were well into discussion of
those with the company when the company decided because of
its situation it didn't want to do that.

So we tried to make it a little more
general and put it in here really knowing we were
targeting for that tiny area, one company, and maybe if
there were new facilities, this might pertain to them too.

One thing where you are talking about
there, where we say - get pretty specific, I think we
have had comments from Mr., Parsons and other attorneys

about being overly specific in orders and other things




before too.

I think that maybe where we do start
talking about criteria being met and specific counts of
control that it is okay in many instances to go ahead and
maybe even suggest we put in "or equivalent."

The only thing that that opens up in
regard to, let's say submission of these things as part of
our SIP is that director's discretion issue that the
Commission has heard about so much in relation to the BOC
rules. EPA will then come back and question, "Well, what
does that mean?"

CHAIRMAN THOMAS: Okay.

MR. FARLEY: But we will give
consideration to that since the issue has been raised that
as to whether that language be —

CHAIRMAN THOMAS: I raised that for the
purpose of testing it legally and if you are comfortable
with that, Counselor -~

MR. KOPELMAN: Mr. Chairman, I agree with
your comment, and just on Dale's comments, 1 do believe
that in the regulations we should put “"or equivalent” when

we start getting very specific because I think that there
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is a specific prohibition against exactly specifying the
method of operation or the type of equipment. So I agree
with that completely.

Along the line of -- I think Dale
mentioned that Mr. Parsons has raised in the past some
objection when we start getting specific in consent orders
or in permits. I have no problem there because it is not
a regulation in that it's a consent order. It is a
consent order and they agreed to it; it is negotiated. To
get specific there, I have no problem.

In permits, when the Director goes back
and in a situation says to the permit applicant, "Well, we
can approve —— we know we can approve an A unit and a B
unit and a C unit and if you give us one of those, we know
that that is approvable,” I think that doesn't violate
anything.

Then Randy is right, if somebody comes
back and says "Well, we want to put in a D unit,” then it
is either negotiated, the Director is convinced that it
will work, and it can be brought to this Commission as a
determination.

Here I agree with your comment that it
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should say "or equivalent."

MR. SCHOCK: 1 would just echo that
comment maybe on a little bit more fundamental level. I
really think that our concern ought to be that the under
bodies of coal trucks are cleaned but prior to exiting on
the streets. If we make a mistake as a body, then we
start specifying the technologies to achieve the
objective.

Our role really ought to be to set the
objective and then leave it up to folks to figure out how
to get that.

MR. KOPELMAN: Right, that is the intent
of the Code.

MR. S5CHOCK: And then where it says that
the systems are to be maintained properly, they will say
"Well, we have got the equipment that you told)us to
have,” and so we ought to focus on objectives, not on
technology.

I think we focus on technology; we cannot
predict it, as well as tend to add costs and restrict

innovations and do other things that are not constructive,

at least in regard to the econamy and the environment.
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CHAIRMAN THOMAS: Okay, 1 apologize for
the interruption. Do you want to speak to the letters
that were received?

MR. SUTER: We received two comments, one
from a Mr. Kerch of Consolidation Coal Company. He
basically had four comments, the first one being he was
wondering why we put the specific provision regarding the
Follansbhee non-attainment area in this particular
regulation.

He thought that perhaps a specific
regulation involving all of the various companies that
would be putting out PN\, in that area would be more
effective, and in essence, I would agree with him except
for the fact his assumption was that we would have to go
in and change a lot of different regulations.

This was the only one that needed to be
changed hecause of the consent orders that were entered
into with all the other companies that were putting out
PN\». So but for the fact that we are only talking about
one non-—-operating facility in one area here, 1 would agree
with him, but this appears to be more the effective way.

MS. NEELY: I have a question about that.




What if some other company started up something and
applied for a permit, is this going to cover them or would
you cover it all in the permit? How would you handle it?

MR. FARLEY: The attainment would meet
this requirement,.

MR. SUTER: 1In that particular geograpbhic
area.

MR. FARLEY: Right, in that small area.

MS5. NEeELY: Yes. I am talking about that
area. We just had somebody just bring up that.

MR. SUTER: Right. It would apply across
the bpard to all coal handling facilities.

The second question was in regard to one
that a lot of people have brought up at this point in
time, the wording of 9.1. 1 would agree with him that
that is not very good language. There are some
alternatives that could be used therej; for example,
breaking this up into a few different sections.

We could revise those into —-— for
example, 9.1 could be reworded to say, "Effective 120 days
after the effective date of this legislative rule no

person shall operate any coal preparation plant or
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handling operation without an operating permit."”

“Any person issued an operating permit
for a coal preparation plant or handling facility shall
operate gsuch facility in accordance with all terms and
conditions of the permit."

?.2 then would be not changed due to the
change from what is currently there. "A complete
application for an operating permit shall be submitted
upan such forms and shall contain such information as the
Director may specify. The complete application shall be
submitted to the Director not later than 120 days from the
effective date of this legislative rule,"

©.3, "If a complete application for an
operating permit is received by the Director prior to the
expiration of the 120-day period, this contained in
Subsection 9.2, then the source will not be deemed in
violation of Subsection 9.1 during the pending of the
application.”

MS. NEELY: Read that one again.

MR. SUTER: It didn't flow too well, did
it? During the pendency of the application they would not

be in violation of not having an operating permit.
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[ig MS. NEELY: That is the 120 days or the
120 days plus the -

MR. SUTER: 120 days plus the --

MS. NEELY: Plus whatever it took?

MR. SUTER: If I came in on the 119th day
and turned my application in acting correctly under the
law and it took the Commission or the Director a few
months to get that out, then there would be basically in
effect an application shield, that as long as I was
operating under the rules and regulations of the
iﬁé Commission 1 would not be in violation of not having an
operating permit.

MS. NEELY: Do we have any kind of handle
on this?

MR. SCHOCK: The 120 days bothers me a
little bit because you are giving carte blanche to every
operation. For example, like I could see where you might
have a shorter time fuse on this than having to get a
permit, let's say in 45 days, but having some waiver
provision, that the Director can issue a waiver up to a
certain amount of time to let them get their permit

eyt

application or whatever they needed to do into your hands,




but 120 days for a small operation versus a big operation,
I don't know whether everybody needs the 120 days.

MR. FARLEY: To be perfectly honest, the
reason this wording was like it is, it is being
criticized —— we are criticizing our own wording as we
wanted this to be somewhat under our control. By that I
mean a little more passive given, then we might suddenly
find that we have got to permit a thousand facilities at
the same time we are working on three to four hundred
Title V permits. This we would have a lot less -- this
would be given less priority.

By that I mean what we would like to be
able to do is control the pace in which we issue those so
to have the ability in the reg as we constructed it to
control the pace from which we issue these permits.

MS. NEELY: But that is not controlling
your pace. That is only controlling their pace.

MR. FARLEY: Right. Now as far as the
120 days, that could be shortened. We have typically
given people, I think, anywhere from 30 to 120 maybe in
various regs or requirements of the Board to get

information to us, applications or registrations or

P K e € b A b FEAA T e b T Bt & Il t e Arh AR o



oy

2e

whatever under our reg. So that is a matter of choice.
If we think it would be good to shorten that, that is
fine.

MR. SCHOCK: The way it is written now
you could conceivably have SO applications come in in the
120 days and also you have an onslaught of
administrative -~

MS. NEELY: That is right.

MR. SCHOCK: And you could pace that if
you would have some kind of a provision whereby you could
establish a dimension in time between how long extra over
this imitial 30 or 45 days you are going to give them to
complete their application.

“MR. FARLEY: VYes. 1 think that is really
a matter of what we think is right as far as what we get
the companies to submit once we are ready to go. We just
don't want to mandate that, for example, we have to get
everything out to them in 120 days.

MR. SCHOCK: See, we just did this in
another rule. I mean, they have 45 days to submit an
application for a permit. Now that permit requires a

management plan. Those plans can be very comprehensive
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and sophisticated. S0 we can allow them up to 120 days to
complete that plan.

MR. NEELY: But on an individual basis.

MR. SCHOCK: On an individual basis based
on the complexity and the sophistication of the individual
operation. So I think we can set our own pace.

MS. NEELY: Are these operating permits
going to be more or less all the same? 1 mean, are ypu
going to crank them out like cookie cutters with a cookie
cutter, or are they going to be different and tailored?

MR. FARLEY: Right now there are already

operating permits on what, several -— a couple hundred,

three hundred, I don't know how many we have right now in

the system —— several hundred of these facilities under
Reg 5 now, and those things right now are nothing more
than certificates, to be honest.

What they are is something that reflects
that we have issued a certificate saying you are
authorized tn oparate based on our last inspections of the
facility.

What we probably have in mind here is to

set conditions on it, spell out what is in the regs,




something —— even if it is a general permit -- a bit more
than what we are doing now. For those larger facilities
that default or go for Title V, those may be very detailed
permits, very source specific.

I would say that as we sit down and find
out what we have to do with this, whether those conditions
will be —— to the extent possible those conditions will be
general. If we have to put specific conditions in given a
certain facility's specific character or location or
whatever, then those would be added to the permit, but it
would be more than the current certificate.

MS. NEELY: I think 120 days is too much.

CHAIRMAN THOMAS: What is that?

MS. NEELY: I just think that is too much
time, and it is not really pacing it like Joe says.

MR. SCHOCK: Well, and if they are smart,
they are probably working on something like that., I mean,
you know, these are available to companies.

CHAIRMAN THOMAS: Your point was you
might get a batch of them on the eleventh hour of the

120th --

MR. SCHOCK: VYes.
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CHAIRMAN THOMAS: Wouldn't that be true
whether you set 90 days or 120 days, you would still have
the same influx of things Jjust before the deadline?

MR. SCHOCK: Yes, but see, my suggestion
was that the Director then could issue a waiver or an
extension of time based on individual circumstances that
could vary up to a given period of time.

CHAIRMAN THOMAS: Administratively that
is a horrendous task. How are you going to determine ——
how many of these do you expect to be permitted?

MR. FARLEY: We don't have a good count
right now. We probably have a pretty good count, although
I don't have it on bhand here on what we already have in
the current system, but when you start talking about all
the coal handling operations, I don't think we even have a
good list yet. We have a large list of things that are
already under construction permits or whatever.

CHAIRMAN THOMAS: It would be several
hundred anyway.

MR. FARLEY: It is going to be in the
hundreds, yes.

CHAIRMAN THOMAS: So administratively how
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are you going to determine who is going to be given a time
extension? I think you have to have one single target
date. Whether 120 is too long may be a point of
consideration.

MR. FARLEY: I think the whole idea here
was to not ~—- for whatever we give the companies -- in
other words, we need to be ready to perform and all the
instructions be -- whatever we give the companies to fill
out we could probably parallel some hybrid between our
permit application forms and our registration faorms now.

If 60 days is believed to be adequate for
them -—- it doesn't bother me that B00 companies file all
of these at one time. What I don't want to do is paint
ourselves into a corner where we say we only have 120 days
to turn around your permits. If we want to give ourselves
a time limit, it will have to be a lot longer.

M&8. NEELY: But you don't give yourself a
time limit here.

MR. FARLEY: Right. That is the only
issue I have with it. I think in terms of giving them &0
days ——

MR. SCHOCK: Or an interim permit.
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MR. FARLEY: -- and then allowing them
more time, that is fine.

MR. SCHOCK: The other thing is this
tould indicate 6.5 man years ——

MR. FARLEY: We will need to get all that
out.

MR. SCHOCK: -- and that funding support
is going to come from the permit fee. So the quicker you
can get the permit in here with the fee to hire the
staff —-- because you are not getting state money to
support --

MR. FARLEY: 1 don't expect that fees
will cover that entirely. It will cover some of it, but I
imagine for the term we are talking about here that will
be something that will fall out between general —--

MR. SCHOCK: 1 am suggesting if you use
120 days it is going to take you four months to get any
mqney to begin to do the work load.

MR. FARLEY: Right.

MR. SCHOCK: -- and I think you need a
shorter fuse on that.

MR. FARLEY: Right. We would get a
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relatively small component of our total fees right now
probably from this set of sources.

MS. NEELY: If it is not a complicated
arrangement -- that is all I am trying to find out. If
this is a complicated permit process, then I think maybe
60 days, but if it is not, why not just 30 days if it is
Just a matter of filling out a form?

MR. FARLEY: I think 60 is reasanable.
Most people can turn things around in 40 days; 120 we will
be pretty liberal. So if 60 ig felt to be a bhetter term,
that is a change that we would be inclined to make.

CHAIRMAN THOMAS: Then you want a longer
period to react to that, to turn these around?

MR. FARLEY: Right.

CHAIRMAN THOMAS: What happens to the
applicant during that time?

MR. FARLEY: During that time they would
be shielded. I mean, that was the concept here, as long
as they are complying with the rule. Otherwise there may
be no violation until we act and they had a permit.

M&. NEELY: So we are not going to use

that language "not later than 120 days following the
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receipt of the Director's written recommendation"? We are
going to —-

MR. FARLEY: We will just say within 60
days effective this as a rule you shall submit =--

CHAIRMAN THOMAS: Yes.

MS. NEELY:* VYes. How about this agency?
Is there going to be any time limit on this agency?

CHAIRMAN THOMAS: 1 don't know that there
are geing to —-

MR. SCHOCK: I don't think you gught to
lock yourself into something.

CHAIRMAN THOMAS: -—- at this point
determine that is a reasonable time allowance to put.

MR. FARLEY: Considering our history and
the fact that some of these are going to be automatically
be put on a time line if they fall under Title V, that
would be the NSPS type of plans.

I would like unless someone objects to
that or has no problem with that just to leave it as is.

MR. SCHOCK: Agreed.

CHAIRMAN THOMAS: Leave it what?

MR. FARLEY: Just as it is and then we




will phase out all this mess and get them out to people.
IfT we can do it in three months, fine. If it takes a
year, fine, because once we issue that permit it will
probably be unlike what we have done in the past for a
relatively long term.

That is another issue, I guess, that
could be brought up here, that we need to spell out the
terms of the permit, that we issue them yearly.

MS. NEELY: Yes, I was going to say --
annually?

MR. FARLEY: Just an annual thing. We
wouldn't want to do that under a more --

MR. SCHOCK: Do you have a regquirement
that requires them to renew it with them like 45 days from
the expiration date of the permit?

MR. FARLEY: As I say, right now, there
is no -—-

MS. NEELY: There isn't any expiration
date.

MR. FARLEY: That is not spelled out as

an annual permit.

CHAIRMAN THOMAS: Is there any purpose in




31

having it removed? Why not -- as long as conditions don't
change and I mean, as long as they submit their fee
arnually, continue the operating permit? Why do you

need -- |

MR. FARLEY: I would imagine we would do
sort of what we do today. Say we spelled out a five-year
term and we came to the end of the five years and we said,
"Well, we haven't changed our rules; EPA has not done
anything new; nothing has happened; we would just
re-issue —-- particularly if they are general permits —-
just re-issue the same permit again.

But we would leave that -- a term in
there just so it forces us to go back and review whether
anything has changed that should be incorporated into
those general permits.

CHAIRMAN THOMAS: We would be forced to
do that if EPA requires it of us in any instance.

MR. FARLEY: Right.

MR. SUTER: Again, the larger facilities
will probably fall under Title V regulations.

CHAIRMAN THOMAS: But that is a whole

other issue. 1 guess if there --—
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MR. SUTER: That will probably be
exempted out of this.

CHAIRMAN THOMAS: That is right, exempted
out of this. B8o that is not at issue here. The question
is why set target dates that people can miss and then be
sub ject to a violation when there is no particular need to
change things?

MS. NEELY: Well, we don't know unless it
is reviewed. If you come in it with a five-year review
type of thing and they say, "Yes, you are still doing the
same thing and we are still -- our regs are still the same
and everything is okay" and then they Jjust, like you said,
just --

CHAIRMAN THOMAS: Well, we can make it
subject to action of the Commission they will have to
resubmit, but why cause a re-submittal?

MR. SCHOCK: Well, you could also require
that any major change in their plan or their operations
have to be —-- they have to submit that for approval.

CHAIRMAN THOMAS: They have t; do that
anyway.

MS. NEELY: They have to do that.




33

CHAIRMAN THOMAS: You have got Reg 13 and

you have got all kinds of --

MR. FARLEY: There would be any —-

MS. NEELY: Any kind of change ——

MR. FARLEY: —— describe any construction
or modification in the terms.

MR. SCHOCK: And basically you know what
the operation is.

MR. FARLEY: Yes. Now one thing I might
add, though, to that —- and that is an issue we need to
talk to the manufacturers and others about -- there has
been a request in here since probably 19846 if not before
and it really needs to be looked at now.

I think we told the manufacturers
we were going to do that and some of them are concerned
about Reg 13 in general, which is our catch all resource
review req, as to whether that reg should be repealed in
its entirety or changed to conform to some of the desires
of the regulating community in essence.

I think one of ihe things we are going to
have to figure out now in relation to writing a Title V

rule and looking at our other new source review rules is
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how we are going to change if we change Reg 13 because
Title V for at least the major facilities will probably
have a whole process in itself as to how you have to
handle modifications.

Somehow we have to square those
regulations. So we don't know exactly what Reg 13 might
look like when we come back at some point with a proposal
to you how to fit all those together.

So in relation to the comment, is that
already taken care of, today I think that the general Reg
13 takes care of that. If we change the reg then we are
going to have to deal with it as far as how and why you--

CHAIRMAN THOMAS: Well, but whatever you
do to change Reg 13 would encompass those preventions in
aomething else.

MR. FARLEY: VYes. You just have to look
at what you are doing to this reg in question.

CHAIRMAN THOMAS: My point is unless we
as a Commission act to ask or request or require a
permittee to submit their renewal, why should they be

required to do that at any particular time if conditions

don't change?
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We set up these target dates five years
out. Somebody puts that in the file and forgets it and
then all of a sudden five and a half years out they find
they are in violation. Nothing has changed. We go
through agony of how to deal with that, penalize them
because they have missed the target date.

Why set that sort of a situation up? If
we need to change it, require modification for a renewal,
why don't we set it up so that we can figure that, but
unless we do, that permit stays in effect?

:1? MR. SCHOCK: Okay, but then is there
going to be an annual fee?

CHAIRMAN THOMAS: Yes, yes.

MS. NEELY: But if you have an annual
fee, don't you have some kind of a review at that time or
are they just sending a check?

CHAIRMAN THOMAS: We don't need to. We
don't need to. There are all sorts of permits like that,
a mining permit where you have to go through once a year
with your mining permit as long as nothing changes.

MR. FARLEY: Maybe what we need to do

then is let the permits have an indefinite term and have a
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reopening clause --

CHAIRMAN THOMAS: We can reopen it
anytime after five years or --—

MR. FARLEY: -- that says for whatever
cause —-

CHAIRMAN THOMAS: Sure.

MR. FARLEY: That is fine.

MR. SCHOCK: Are you going to send them a
little sticker like your license plate?

CHAIRMAN THOMAS It is just a requirement
like operators --

MR. FARLEY: We have left that open here
now, so whatever way we want to deal with it. It is
pither spell it ocut very clearly or just leave it vpen.

It is very open today. I mean, it is an annually
renewable thing.

MS. NEELY: Well, where does it say that?

MR. FARLEY: What?

MS. NEELY: Annually renewable.

MR. FARLEY: It doesn't.

CHAIRMAN THOMAS: 1t doesn't. We bhave

got to put that in.
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MR. FARLEY: We have done that. That is
just the way we have handled the program.

MS. NEELY: Well, let's put it in there.

MR. FARLEY: If you want to spell out and
say we will have an indefinite term until reopening by the
Pirector or the Commission for cause or a change of rules
or whatever, we can do that.

CHAIRMAN THOMAS: Okay.

MR. SCHOCK: Where are the fees in the
rule?

MR. FARLEY: The fees aren’'t here. Right
now most of these facilities would pay a fee of probably
anywhere from 200, I believe, in the upper thousand
dollars, in another reg.

MR. SCHOCK: It is not going to be a part
of that?

MR. FARLEY: Right, it is not attached to
this regulation. It is spelled out in a separate
regulation.

MS. NEELY: I think it would be clearer
if you had a reference to that or something maybe.

MR. SCHOCK: Oh, yes.
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MR. FARLEY: Just a clause in there that
says you shall pay all fees due under --

MS. NEELY: VYou really have to have
something that says annual fees will be paid in accordance
with -— whatever the citation is.

MR. FARLEY: That is fine.

ME) NEELY: Let's knit this stuff
together so it is not all over.

MR. FARLEY: Right, okay.

CHAIRMAN THOMAS: Okay. Do you want fto
proceed or have you lost your place?

MR. SUTER: After that particular section
the gentleman from Consol indicated he was not
particularly happy with subsection 9.2 and suggested some
other wording. In looking at both this particular
language and his language, it would seem more reasonable
to indicate language that would be enforceable as a result
of the provisions of the recently updated code provisions.

That sort of covers a whole lot of
grounds, a whole lot of different methods, and I had
indicated, for example, adding a section indicating the

provisions of this legislative may be enforced by all the
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applicable provisions of Article 20, Chapter 1& of the
West Virginia Code as amended.

That would, I think, take care of his
objections as well as bring -~ this language here was
drafted prior to the time the Code was updated. It has
been around for quite a number of months.

CHAIRMAN THOMAS:s Does that require
notification?

MR. SUTER: Like the existing assist
process, for example.

MR. FARLEY: For a permit reguirements
there is a whole provision in there about that that can be
used.

MS. NEELY: His complaint is it that it
does not provide for notice of suspension aor revocation.
Does the law require notice?

MR. FARLEY: If there is a violation we
require -- we have to show notice of a violation and
revocation. Before you revoke someone's operating
permits, you would probably have to have a history for a
viplation. You would have to have a pattern. I don't

think you would just issue an order to revoke a permit
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unless there was a pattern.

MR. SUTER: Under the provisions —- the
new code provisions, which is 16-20-6, it talks about
permit suspension, modification, and revocation. If after
investigation ~- I will paraphrase this — the Director is
of the opinion that the permit holder is violating the
rules and requlations, the Director may issue a notice of
intent to suspend, modify, or revoke and re-issue such a
permit.

Upon their notice, the permittee may
request a conference and let the Director show cause why
the permit should not be suspended, modified, or revoked.

Go I think that takes care of the
gentleman from Consol's question in that regard.

MR. SCHOCK: 1 would like to ask
Counselor a question. Is willfully violating clear? 1
mean, what defines willfully?

MR. KOPELMAN: It is sort of like beauty.
1t doesn't have ~- there a number of cases both state and
federal all over the board that assist someone in trying
to pin down what a willful violation is. So generally

put, it is intentional. Sometimes it requires malice,
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sometimes not, depending upon the circumstances.

MR. SCHOCK: What bappens if you
eliminate that word and just said violated? I am bothered
about Dale's --

MR. KOPELMAN: A willful violation is one
that would be more severe, more intentional.

MR. SCHOCK: Distinguished from
inadvertent?

MR. KOPELMAN: It is like in civil law
there is a distinction between negligence and gross
negligence and an intentional tort, which is the third
step after -—- second step after gross negligence.

Like if you did something —— you were
driving down the road and there is a pothole and you go to
miss it and you hit -- ypou go across the center line, that
is sort of negligence. If you are drunk and you go across
the center line, that is gross negligence.

M5, NEELY: And if you aim your car at
the quy across the center line that is —--

MR. KOPELMAN: Yes.

MR. SCHOCKs I understand.

MR. KOPELMAN: You say "there is that son
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of a gun that killed my dog. I am going to run into him.”
Dkay, that is an intentional tort or beyond gross
negligence, which is generally criminal.

The willful takes you into the generally
eriminal area versus -—-

MR. SCHOCK: If you are satisfied, I am
satisfied.

MR. KOPELMAN: Versus grossly.

MR. SCHOCK: I was a little bit bothered
by Dale just talking about you have to have a series --

MR. FARLEY: No, what 1 was getting at —

MR. KOPELMAN: Series could mean a
pattern to show that it is willful.

MR. SCHOCK: What is that two? How about
one?

MR. KOPELMAN: It could be. You could
have a willful violation the first time.

MR. SCHOCK: Okay.

MR. SUTER: I think the proposed language
incorparating the West Virginia Code provisions would also
incorporate the penalty section, which does not include

the term “"willful," but it does include the term




"knowing."

MR. SCHOCK: Well, that is another

question. 1 see nothing about fines in here. Where are

the fines listed?

MR. SUTER: Again, with enforcement, just
in essence adopting the provisions of the State Code, the
recently enacted ones, not only would include the permit
modification, suspension, revocation, but also other

violations for enforcement purposes.

MR. SHOCK: So the fines are going to be

in a different code?

MR. SUTER: They are in the operating
provisions of Chapter 16.

MR. BENEDICT: They probably are calling
them civil penalties, right, so they are negotiable rather

than —

MR. SUTER: There are both.

CHAIRMAN THOMAS: 1 sense that the
purpose for the willful language in this instance is the
severe penalty revocation of a permit, which is the denial
of the right to do business?

MR. KOPELMAN: Exactly. That is a
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shutdown. We have never revoked a permit to my knowledge.
I1f we do, we expect that to be a shutdown, and that is
pretty serious.

CHAIRMAN THOMAS: And that is the
purpose, I think, for the word --

MR. KOPELMAN: And then if someone
continues to operate once there has been a determination
of a willful violation of a revocation permit, then I will
recommend immediately criminal prosecution. So we are
starting to get very serious.

CHAIRMAN THOMAS: Okay.

MR. SUTER: Would you like to include -=-
I guess I am a little unclear here as to whether or not
you would like to include the term willful or just
incorporate the Code provisions that indicate knowing.

CHAIRMAN THOMAS: I think in this
instance that the willful needs to be a part of it since
it is a more severe penalty than anything envisioned in
the Code.

MR. KOPELMAN: This is somewhat
unchartered territory. We have just gotten criminal

penalties into our Code not long agn, a couple of a years
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now, but we have never really tried to define or ever used
them.

CHAIRMAN THOMAS: Okay.

MR. SUTER: The last objection from the
gentleman from Consol indicated he had a problem with 10.5
in regard to the averaging or lack thereof of emission
readings.

MR. FARLEY: That is 10.47

MR. SUTER: VYes. I am sorry, it was
misprinted here. It indicates "tests to determine
compliance with visible emission limitations of Sections 3
and &6 shall be conducted by certified visible emission
observers in accordance with Method 9 of 40CFR&0, Appendix
A as promulgated by USEPA on July 1, 1921, except that
visible emissions measurements shall not be averaged."”

It is my understanding that that
particular test methodology requires taking 24 readings
over a & minute period and then taking the average of
that. In my discussions with the Director he had
indicated that he was not particularly interested in the
averaging mechanism.

I would assume that is a result of that
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because there are some discounts early on in Section 3
that talks about a certain number of readings being
discounted, and number two, once you take that discounting
into effect any emigsions violating the opacity standards
are still violations of Air Pollution Law.

MR. FARLEY: Since this is a comment, let
me jump here in a minute. The Commission may remember
this beprause some of the people here have been on the
Commission a long time and they may have a better insight
of thisj; Bob Weser will.

The reason that was put in there that way
saying non—-averaging -~ and I assume Bob will confirm
this —— is that the prior Director, Mr. Beard, I think
informed us that all of our particular regulations that
date back particularly to the late sixties and early
seventies, that there was never any intent to average
them. We don't have a reference method spelled out for
most of our regulations.

We do for Reg 7, for example, where you
say non—-averaging based on what he has stated to us to be
the intent and presumably the record of the hearings and

all that sort of thing.
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This is something of an open matter
because we don't have a written rule that spells out and
that is what we are attempting to do here. It spells out
how you will enforce the visible emission standards in
Reg 3, et cetera, or Reg 5 and a couple of our other
regulations.

So that is the reason it is there. We
are saying that you shall use the methodology, and what
that means is your observers have to be certified in
accordance with Method 9, and you generally have to follow
the provisions about where the sun is and where you stand
in taking visible emission readings, but we do not rely on
a set of 24 readings averaged to determine whether you are
in compliance with the 20 percent opacity standards on
this rule.

I think that is sort of an important
issue to know because there is technical arguments about
that as to how you would enforce a non—averaged standard.

CHAIRMAN THOMAS: 1Is it a customary
practice in using the Ringelmann that this.E4 reading is—

MR. FARLEY: That is the way the EPA lays

it out in the entirety of Method 9, that you will take a
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minimum ~-— I think you can probably take more than that.
They spell out you take 24 readings 15 seconds apart and
you average that and that is generally a test.

CHAIRMAN THOMAS: That is the published
EPA methodology?

MR, FARLEY: That is the published EPA
method as referenced to their promulgated Resource
Performance Test. We tend to default to those standards
where we have those specified statements.

CHAIRMAN THOMAS: Can we not adopt that
procedure?

MR. FARLEY: We could a?opt that, and 1
would assume we could do that if the Commission elects to
do that. The only thing that I would assume to be at
issue there is that we would presumably be relaxing what
was at least stated intent and practice for 20 years.

Now I had asked Bob is that the way that
the rule has historically been enforced with non-averaged
readings?

MR. WESER: Yes.

MR. BENEDICT: But absent an average what

does one do, take the worst reading, the best reading,
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throw out the top two? How doeg one arrive at a value?
Just one reading and then ——

MR. FARLEY: Literally if you wanted to
say I am.taking readings here and I have got a 20 percenf
of standard and I have read a 25 percent, you could
literally say the guy is in violation.

MR. BENEDICT: I am a great respecter of
tradition. Twenty years is a long time, but gee whiz --

MR. WESER: We don't write violations on
one reading. As a practical matter --

MR. BENEDICT: So in our practice we are
not even doing what we have been saying?

MR, WESER: All I am saying is you could.

MR. BENEDICT: But it doesn't make sense
to do so, does it?

MR. WESER: I am saying that as a
practical matter we wouldn't want to come in before you
and say we spotted some guy at BO percent one time.
Normally when we come before you and the Commission, if
you went back to the record you would find that they had

not been BO percent but that there has been a significant
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number of readings way beyond what compliance is.
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CHAIRMAN THOMAS: It is sort of an
averaging over a 24-hour period or a so many day period.
So why should this be any different?

MS. NEELY: How iéng a time is involved
in this averaging?

CHAIRMAN THIMAS: Fifteen seconds.

MR. WESER: Under Method 9 it says before
you can have an official opacity reading — in other words
that you could use to say somebody is in violation and
Method @ is in your appendix to NSPS standards —— you have
to take 24 consecutive readings and each reading
represents a 15-second period.

They have to be consecutive and you have
to have 24 which is in & minutes. &So in other words, you
could go out and read &6 minutes in a row. That would make
your opacity reading official.

Now under ours it says in example —— in
some of our regs it says that you can't see 20 percent
opacity except for 5 minutes out of any hour. 8o what we
do is we would read until -- and it said for 5 minutes you

would be allowed say more than 20 but not more than 40.

So what we would do is we would sit down
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and we would read the stack long enough until we found
that we had more than 5 minutes that was above 20 or if we
went out there and some person was reading -- say the
opacity was BO percent. We may sit there and take 4 or 5
and if it stays that way, we could write a violation just
because he is exceeding 40 percent, but we normally would
take some time.

So the difference is that we actually
kind of pick out all the -- if we read for an hour, we

would go through those readings and then pick out every

one above 20 percent and kind of put them in a block and
then we would total up, and if they say, were above 20
percent for 30 minutes, they are only allowed 3 under the
reg and we would cite them in violation.

So we actually pick out and then sum
those individual readings to see what percentage of the
time out of an hour they were exceeding.

MS. NEELY: Well, it doesn't spell that
out in here obviously.

MR. FARLEY: It is something where you
§§§ are kind of informed what EPA has done and established

with some statistical analysis and what we had stated, I

Mt SR AR A R A A



Dy

52

believe, to be the original intent.

MR. BENEDICT: This sort of thing can
lead to great disparity between individual inspectors in
their approach to an issue, and I think that is very
dangerous for a regulatory agency to have that kind of
free open—-ended sort of procedure,.

MR. WESER: There really is no personal
judgment.

MR. BENEDICT: Then if you write that
down——

MR. WESER: You end up just taking the
reading and then you sit and make blocks of more than 20,
between 20 and 40 and then more than 40.

CHAIRMAN THOMAS: They have to be
consecutive blocks, consecutive readings.

MR. BENEDICT: No, that is what he is
doing.

MR. WESER: No. What I am saying is each
reading you take represents 15 seconds. So if you read
for a whole hour, you would have 4 times 503 you would
have 240 readings, and then you sit down and we block out

individual 1S-second periods and you sum total them into
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minutes.

MR. FARLEY: The bottom line is you have
to use some judgment in there or you could sit there and
have the guy read 10 -- they could take 10 b4-minute tests
and the guy could pass 92 of them and flunk 1. Do you

D
immediately issue them an%ﬁ?? Maybe not. Maybe you can
tell him he needs to do a stack test to figure why he has
got that irregular kind of emission.

MR. SCHOCK: Is there a written protocol?
Do you-all have written protocol?

MR. BENEDICT: VYes. The EPA has a
written protocol of which we deliberately exclude
ourselves from.

MS. NEELY: VYes, and it is still only six
minutes.

CHAIRMAN THOMAS: Why don't we adopt that
and get on with this.

MS. NEELY: It is only six minutes.

MR. BENEDICT: Per test.

MS. NEELY: No, 15 seconds, 15-second
readings.

MR. BENEDICT: Well, that is an increment
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of the test, but you don't have the test until you have
done the specified rnumber of them.

MS. NEELY: That is 24.

MR. BENEDICT: Yes, and then you can do
it again, ancother test.

CHAIRMAN THOMAS: Is there any problem to
adopting the EPA procedure?

MR. FARLEY: 1[I don't have a problem.
Personally I don't have a problem with that. The only
reason it is written the way it is is because of history,
and 1 think one could argue that that is a relaxation.

CHAIRMAN THOMAS: HMistory and practice
has been different.

MS. NEELY: Do you have a problem with
that?

MR. WESER: No. I don't have a problem.
I am just saying that when I came here —-- the previous
Director was the one which wrote Reg 7 and he told us that
the way that —— I am going on what I was told about the
reading, and that is the way it was done because he said
that is the way the regulation was written.

MR. BENEDICT: Those were simpler days,
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my friend.

MR. WESER: I mean, seven is already
there; it averages seven.

CHAIRMAN THOMAS: Ringelmarn is in my
Judgment as much a science as anything.

ME. NEELY: Murky.

CHAIRMAN THDMAQ: I think we need to have
some sort of an averaging out to make it meaningful.

MR. SUTER: I did have one more comment
from the gentleman from Pocahontas Coal. 1 suppose he
questions the need for regulations in general, and as a
generic answer to that obviously his specific facility may
not be in violation of anything, and if we took it down to
the nth degree his environmental impact would not be that
great, but once you add a zillion of these plants together
then you have to have something that goes across the board
and I don't want to shove these comments aside. They do
appear to need somewhat addressed.

MS. NEELY: HMis last paragraph is
absolutely correct. I mean, we don't have any kind of
jurisdiction over that.

CHAIRMAN THOMAS: He is concerned about
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the paperwork. That is an unfortunate consequence of the
requlation. I do think in fulfilling our Commission
objectives that we ought to bear that in mind and to the
extent possible minimize any unnecessary paperwork.

Does that conclude it?

MR. SUTER: That pretty well concludes
it.

CHAIRMAN THOMAS: Do you have any more
comments on this, Dale?

MR. FARLEY: I have no other comments.

CHAIRMAN THOMAS: Is there anyone from
the audience who would like to speak?

Yes, sir. Would you come forward and

swear in?

MR. HEWETT: I am Chuck Hewett with Dhio
Power Company.

CHAIRMAN THOMAS: Would you swear in,

please?
MR. KOPELMAN: We take sworn testimony.
{Witness sworn.)

THEREUP{N,

CHUCK HEWETT
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being first duly sworn to tell the truth, was examined and
testified as follows:
DIRECT EXAMINATION

MR. HEWETT: I am Chuck Hewett with Ohio
Power Company. 1 just wanted to expand upon some of your
comments about the Method 9.

You do have to take the 24 readings over
a six-minute period, and I would like to encourage you to
go in that direction of having that as the standard to be
used for viewing visible emissions. So I guess on 10.4,
which is on Page 9 there, I would encourage you to delete
the phrase about, "except that visible emissions
measurements shall not be averaged."

Indeed I don't like the idea of having
the authority in the requlations where someone could in
theory go and read the stack instantaneously and declare
that essentially in vieolation.

There is on Page 3 then references to
some averaging time periods, and it is an interesting idea
the way it was presented by Bob Weser in taking like an
hour or -=— I am not sure what aggregate time period

here —— I guess a &0-minute time period and pulling out
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each instantaneous reading and making up 3 minutes,.

I am not sure whether that is better than
taking a six-minute time period that has been averaged. I
suspect that it is maybe a little worse, and I would
rather see the six —-—- rather than five minutes, a
gix—minute time period in which you do take your twenty-
four readings, average them out and that is your block of
time that you are not allowed to exceed more than six
minutes.

Then 1 would carry that down to 3.3 where
it refers to eight minutes, and it could either then be
six minutes or twelve minutes and preferably I would say
twelve minutes in that case.

I think that those minor changes are
simply housekeeping in keeping up with the way the USEPA
is intending their Method 2 to be used. That is all the
comments I have.

CHAIRMAN THOMAS: “Any quéstions?

MS. NEELY: Why 12 minutes? What is
magic about 12 minutes of the thermal dryer? They are
talking about fuel burning equipment on a thermal dryer at

3.3.
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MR. HEWETT: Right. It is only that if
they are going to do a visible emission reading, you are
going to be doing it in six-minute blocks, and so the
smallest {ncrement you can have is six minutes.

In the 3.2 where you have five minutes,
if you look at it in six-minute blocks, you have
essentially made five minutes zero because you cannot have
five minutes.

You are looking at twenty—four readings.
You are going to average those into one number and you are
ﬂﬁ either over or under. So if that particular reading for
six minutes is over, then you have exceeded it because you
have only given yourself a five-minute exemption.

MS. NEELY: That is 3.2 where you are
talking about five, and you want to change that to six to
go into the --

MR. HEWETT: Right. Now you go to 3.3
and you'have either gone six minutes or if you want it to
be twelve minutes ——

MS. NEELY: But that is in any operating
ﬁwﬁ day. We are talking about two different —-— are you
i

talking about time periods as well as the extension of it?
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In other words, one is an operating day and one is any &0-
minute period.

MR. HEWETT: Right, but still when you
are taking a visual feading if you go and read it for a
six—minute time period, you can have six minutes that are
out of compliance. Then later on in the day if you are
reading it and you get another six-minute reading and it
is out of compliance, you now have twelve minutes, There
is no way to get an eight-minute time period with a
visible reading, is all I am saying.

MS. NEELY: How would you like to bave
two six—-minute readings separated; in other words, some
other time during the day, or do you want twelve minutes
all at once?

MR. HEWETT: To give it a twelve-minute
time block would obviously be an advantage, and you are
going to take two six-minute readings, put them together
and average them and that would help out, or you could
look at it that you have had six minutes here and later on
you get another six minutes and your total is twelve. You

know, are you allowed to have that or not?

Again, it is getting into an area that I
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haven't had a chance to really talk to any people --the
personnel of this office as Fq how they are going to
enforce it, and that is what is perhaps a little vague
about the way it is even currently done versus the way we
try and apply a Method 9 in enforcement.

All 1 am saying is that these type of
things I think need to be addressed again so that it can
be, I think, brought up to essentially 1992 here in the
way that a lot of the enforcement is done with the visible
emissions readings.

Since I don't really deal with this type
of operation, I am not going to recommend that that
industry set it at six or twelve. I would rather just say
that I would like them to consider six and twelve minutes .
as a matter of practice in applying Method 9, and I would
defer to Bob Weser or Dale Farley as to in applying
Method 9 how to set their standard, whether it should be
six, twelve or an hour because we are asking for a
different way to apply Method 9, and I am not sure how to
fairly apply it to this type of activity, is all I am
saying.

MR. WESER: One thing I might add here,




&2

just because I said to have an official reading takes 24
consecutive, it just takes a minimum of that to make it
official. 1 mean, you can read 10 minutes or you can read
15 or 20. To be official you have to read a minimum of 24
consecutive reading=. So once you pass the & minute you
really —— it is not magical that you do it in &6-minute
increments.

CHAIRMAN THOMAS: No, but I think his
point is that that is the official designation —--

MR. WESER: Right.

CHAIRMAN THOMAS: —- of what the opacity
is in a six-minute block. That is the official, and if we
are going by Method 9 and Method 9 will be tied into these
other provisions here, we ought to use that six-minute
interval in some combination of two or one, and that
official opacity reading which is a six-minute block
should tie into these two provisions here at start up, the
fuel adjustment and whatever else.

I think that is your point, is it not?

MR, HEWETT: Yes.

CHAIRMAN THOMAS: Any other comments?

(Witness stands aside.)
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MS. NEELY: There is a man out here.

MR. RANEY: Mr. Chairman, are you going
to swear me in?

CHAIRMAN THDOMAS: VYes.

(Witness sworn.)
THEREUPON,
BILL RANEY
being first sworn to tell the truth, was examined and
testified as follows:
DIRECT EXAMINATION

MR. RANEY: Mr. Chairman and Members of
the Commission, I am Bill Raney representing West Virginia
Coal Association. I have got some questions. I am not a
student -- well, 1 guess I am a student. The Director
will tell you I have not graduated from this Air Pollution
School vyet.

The questions relate to some general
kinds of things and perhaps can be answered today in the
context of these regulations.

8.1 is the first, regarding the permits
or the requirement for permitting of modifications in

construction, and that is a definition or a clarification
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of modify and that is in many of these coal loading
facilities would the changing out of a belt or certain
mechanisms within the intermnal structure of the buildings
or the facilities by which we are transporting coal to the
vehicles, from truck to barge or whatever the
configuration may be —-- is such a thing as changing out
beltslf— jJust how extensive is modification?

I know we have repeated telephone
conversations about the definition and phrasing of that,
but perhaps there may be a need for clarification of that
term, particularly as it relates to obtaining a permit.

9.1 you have spent some time discussing
this morning. I followed a portion of that. I am not
certain I followed the entire discussion, but whether or
not it makes sense for the agency to have some thresholds
in terms of issuance of permits or the denial of permits.

We have talked about companies filing
applications, either because they know they have to or
becausze you have told them they have to, but if that
shields the applicant and permits him to operate while the

application is being reviewed and perused by the agency,

then I think it is appropriate.
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However, if not, we could be strung out
in administrative procedure for lack of persommel or for
some other reasons and then we do not have the permit
isgsued and the facility is down.

10.1 is read, again by me as a novice,
with the changes that are projected in these regs as a
possibility of having continuous testing requirements, and
allow me to compliment Mr. Farley and the Commission
because we in the coal industry have worked very well with
them. They have been very cooperative.

If the Commission bus wrecks on the way
to the picnic, however, and we have a whole new set of
players, then I read 10.1 as it exists in these proposals
to say the Director could find a reasonable time all the
time for me to initiate testing of these facilities.

Those are my questionsa, and as 1 say,
they may be addressed in simple discussion today. Thank
you,

CHAIRMAN THOMAS: Thank you, sir. Any
other comment? Mr. Parsons?

(Witness stands aside.)

(Witness sworn.)
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THEREUPON,
BOB PARSONS
being first duly sworn to tell the truth, was examined and
testified as follows:
DIRECT EXAMINATION

MR. PARSONS: I am Bob Parsons, and I am
going to follow up on what Bill said. I did not know —-—
or I guess we did not know each other was going to be here
when we talked early this morning. I have two gquestions
to start with.

Is this going to be filed as emergency
rules?

MR. FARLEY: Yes. We have done an
emergency rule, but because of the time line to get this
permanent rule in place we have had to withdraw it and we
will be refiling it just with those limited provisions
already filed.

MR. PARSONS: Number two, how many
affected sources do we have up in this very small area?
How many coal handling operations and how many prep

plants; do we know?

MR. DOUGLASS: One.
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| MS. NEELY: VYou are talking about
‘ Follansbee?

} MR. FARLEY: In the Follansbee area?

MR. PARSONS: VYes.

MR. FARLEY: Okay. Someone asked us the
questipn and we might even clarify that -- I mean, what do
we consider coal handling operations on the premises of
the manufacturing operations of Wheeling Pittsburgh Steel?

MR. PARSONS: That is my third question.

MR. FARLEY: I think we need to clear

i

|

\

|

|

|

_Jf that up because | think what we have done — I believe
this is true —— is that in those larger facilities covered
by Regulation 7, we have said that Regulation 7 rules over
all their operations. So with that as a given this rule—
these limited provisions for Follansbee only covers today
|

one facility which is inactive.

|

MR. PARSONS: Which is inactive?

\

MR. FARLEY: Inactive.

: MR. PARSONS: Thank vyou. I think this is
i

|

certainly a needed revision to the regulation under

Bection 6.3, which limits us to that very small area

\‘i_.‘?g-"\'

s

around Follansbee.
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I only have two comments. I did have
three, but Chairman Thomas covered one of them, to use the
equivalent language, but my question on everything in‘
there is isn't this much more stringent than any federal
regulation for coal handling operations?

If it is, then of course, you know by the
statute you have to make a finding that it is needed
because of some reason.

MS. NEELY: This is a non—attainment
area, isn't it?

MR. FARLEY: Right. If you want me to
comment on that, the EPA in terms of issuing regs, they
only do it -- what is called minimal standards, new source
performance standards. We look at that as very general,
20 percent opacity on transfer points and all that stuff.

MR. PARSONS: Right.

MR. FARLEY: As far as what a state
agency has to do to demonstrate attainment in terms of
developing the rules and regulations, that is up to the
agency.

MR. PARSONS: My point in bringing that

up, Commissioner Neely, is it does appear on the surface
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much more stringent than the federal regulations. The
monitoring requirements in here, especially for coal
handling facilities, is going to create an awful lot of
paperwork. I hope you-all can handle it.

Down on Page 8 where we are talking about
operating permits, the way that reads I take it this will
be another permit. Now we currently get a Requlation 5
permit, a Regulation 13 permit, and we pay an annual
operating fee if we are a coal handling operation or a
prep plant,

Now we are going to have another
operating permit. That means all the facilities out there
that are currently permitted under Reg 5, 13, and the
annual, now we are going to have to get another one.

MS. NEELY: No.

MR. KOPELMAN: This is Reg 5.

MR. PARSONS: But wé are talking about an
operating permit. Reg 5 is a registration permit, or was.
In other words, I am sitting out there right now with
three permits. I am operating. Now within 120 or &40 days
or whatever you-all decide on I am going to have to get

another permit.
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MS. NEELY: I thought this was replacing
that system.

CHAIRMAN THOMAS: Registration and the
whole thing.

MR. PARSONS: But it is going to be the
same information.

MR. KOPELMAN: It is intended -~

MR. DOUGLASS: If you have one it is
going to replace it.

MR. KDPELMAN: See, back in the good old

days you registered and now that we are going into
operating permits we are just trying to be consistent with
the new reg on operating permits and this would be -- once
Reg 30 is adopted, then this would be under the statute
consolidated, so you wouldn't have it, but until Reg 30 is
adopted --

MR. PARSONS: All I am saying is to
alleviate the administrative workload, both on the Air
Pollution Commission staff and the permittees out there,
why don't you grandfather us in?

Then if you have changes like you just

L
v 7)

made some changes to this that need to be done four or
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five years down the road, then do it, but don't charge us
another thousand dollars and make us submit to you
basically what we already have in place in the other
permits, is all I am saying.

MR. KOPELMAN: No, there is no additional
fee imposed.

MR. PARSONS: Okay. It is paperwork for
paperwork's sake. That is just my comment.

I was quite amused at Mr. Kopelman trying
to define willfully., It is kind of like that joke Gordon
Bee told me once when he was being -~ this is off the
record.

MR. KOPELMAN: No, it is not.

MR. PARSONS: When he was being
interviewed for the dean of the law school, there was
three of them. He was the only one that had a law degree
and they had a CPA and then a PhD in education and they
all were pretty level on the interviews. Go the people
interviewing them said “"Well, we have go to do something
here to kind of differentiate."

They said, "Well, they are going to have

to prepare a budget. Let's ask them a math question." So
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they came in and said, "Well, what is four and four?" The
CPA said eight. The education guy came in "What is four
and four?"” Eight. Then Dean Bee came in, the lawyer,
"What is four and four?" He went over and pulled the
shades downj "What do you want it to be?" That is what
willful is.

I would suggest, though, that is going to
cause problems, because really in my opinion Larry
probably has another one and I think there are one or two
attorneys back there and they all have a different
opinion, but when you think of willfully you normally
think of some sort of criminal activity of prosecution.

I think the way it is worded there you
are unconstitutionally shifting the burden on the
permittee to prove he is innocent of a willful violation
rather than keeping the burden of proving he is guilty,
which is our system. I just throw that out for what it is
wor th.

That is basically my comments. Thank

you.

(Witneass stands aside.)

CHAIRMAN THOMAS: Thank you. Is there
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anyone else that would like to speak to Reg 57 Apparently
none; any further comment from the Commissioners,
questions?

MR. SCHOCK: Yes. I have one and that is
in 10.4. In 10.4 we are referencing an existing EPA
appendix. What happens if they change that, if they amend
that or revise that?

Should there be something here "or as
amended" so that we don't have to come back and -—

MR. KOPELMAN: Unfortunately 1 believe,
until our Supreme Court tells me otherwise, that the case
involving the Fire Marshall of some 15 years ago where our
Supreme Court said that we are not allowed to pass a
regulation that may be changed prospectively by another
third party -— now I believe it can be -—- 1 believe,
however, that it can be living and growing and changing as
long as the conditions upon which that change are
specifically set forth can be calculated.

For example, in Reg 30 as the Federal
Clean Air Act Amendments require for fees, they have to be
tied to a Consumer Price Index, and that may or may not be

true because there has been some waffling on that, but
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first it was raequired and it may not.

But in any case, I think the Commission
could adopt an escalator based on the Consumer Price Index
because there is something that is shown how it is derived
and calculated and subject to a very pracise
determination, but to openly say that our reg would vary
as the fed's would vary, I don't think we can do that. We
are prohibited from that.

So to answer your guestion specifically,
whatever is in Appendix A at the time that this reg
becomes sffective is Appendix A for the life of the reg
until you amend the reg.

MR. SCHOCK: Okay, thank you.

MR. KOPELMAN: You are welcome.

CHAIRMAN THOMAS: Any other comments or
questions?

MR. FARLEY: The only comment I would
make in relation to Mr. Parsons' comment is that he was
talking about the overlapping permits and all that sort of
thing. Reg 13 is there. That is for construction
modification. I think you—all understand that anyway.

Reg S5 today reguires for a registration
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that had to be done at some point and then these annual
pperating permits as we went into and discussed.

The only thing we are really doing which
is substantial is we are expanding the operating permit
coverage beyond wet preparation plants and thermal dryers
but otherwise this is not anything new. If anything, it
is less because we are dispensing with registration.

CHAIRMAN THOMAS: Is that all of the
comments? With this we will conclude the hearing. It
should be noted that the record will stay open for 30 days
for any submittals, following which the Commission will
consider final action regarding Requlation 5.

Do you move for adjournment of the
hearing?

MR. SCHOCK: So moved.

CHAIRMAN THOMAS: Moved; second it?

MR. DOUGLASS: Second.

CHAIRMAN THOMAS: All those in favor
signify by saying avye.

ALL COMMISSIONERS: Aye.

CHAIRMAN THOMAS: It is so ordered. We

will take a few seconds breather and then reconvene for a
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meeting of the Air Pollution Control Commission.

(WHEREUPDN, the hearing

was concluded at 11:30 a.m.)
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DEPARTMENT OF COMMERCE,

LABOR & ENVIRONMENTAL RESOURCES
OFFICE OF THE SECRETARY

State Capitol Charleston, West Virginia 25305 304/348-3255

December 24, 1991

| Ms. Judy Cooper

' Director
Administrative Law Division
Secretary of State
Building 1, Suite 157-K
Charleston, WV 25305

Dear Ms. Cooper:

I am herein authorizing the Air Pollution Control Commission to file a hearing
notice and proceed with its rule making process in the revision of 45CSR5 "To
Prevent and Control Air Pollution From the Operation of Coal Preparation Plants and
Coal Handling Operations".

Certain emergency revisions to 45CSR5 were recently adopted by the
. Commission with my prior authorization pursuant to federal Clean Air Act
3 requirements. The proposed legislative rule revision and emergency revisions will
;: be filed with your office in early January, 1992.

Sincerely yours

| /N A

ohn M. Ranson
Cabinet Secretary

JMR-DF/tlm

ce: L. Newton Thomas, Jr.
Chairman, APCC

LT L

G. Dale Farley
Director, APCC







West Virginia Department of
Commeérce, Labor & Environmental Resources
Air Pollution Control Commission

1558 Washington Street, East Telephone: (304)348-4022

Charleston, West Virginia 25311 or (304)348-3286
Fax: (304)348-3287

WVAPCC Staff Response to the Governor's
Executive Order 8-92
(Effective July 1, 1992)

As a result of the Governor's Executive Order 8-92, questions have arisen as
to the proper nomenclature for administrative functions. As of the effective date of
the Executive Order (July 1, 1992):

"the name of the Divigion or the Director {(of DEP), as may be
appropriate, shall be deemed substituted for the name of the
predecessor office or cfficial in the Code; in any legal instrument or
proceeding, including but not limited to existing agency rules,
regulations or guidelines . . ." (Executive Order 8-92, Section T(b}).

Revisions to rules and rules not in existence which are promulgated after the
effective date of the Executive Order need to use current terminology.

Therefore‘, definitions of "Chief of Alr Quality", "Division of Environmental
Protection", and "Director" have been added or changed to reflect the status of
operations since the implementation of the Executive Order.

In addition, in all areas where the term "Director" was previously used the
term "Chief" or "Chief of Air Quality" is currently used. The term "Chief" or "Chief
of Air Quality" has also been substituted for the term "Commission" in those areas
which are not part of the Commission's appellate or rule-making authority.




