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TITLE 11
PROCEDURALRULE
WEST VIRGINIA OF BOARD MEDICINE

SERIES 3
BOARD ORGANIZATION AND MEETING PROCEDURE;
CONTESTED CASE HEARING FROCEDURE

§11-3-1. General

1.1. Scope. -- These procedural rules govern all
regularly scheduled meetings and special meetings of
the West Virginia Board of Medicine (the "Beard™)
and establish procedures for the adjudication of infor-
mal and formal contested case hearings, except those
hearings held under the provisions of Chapter 30, Ar-
ticle 3, Section 14(j) where action is taken by the
Board on a temporary basis prior to a hearing.

1.2. Authority, --W. Va. Code §6-9A-3 and §29A-5-
1

1.3, Filing Date. -- March 98,1989
1.4, Effective Date. — April 10, 1989
$11-3-2. Definitions. -

2.1. Application and enforcement. -- These proce-
dural rules apply to the Board and te any and all indi-
viduals desiring to attend or to address the Board and
te any person desiring a contested case proceeding as
defined in subsection (b), section two, article cne,
chapter twenty-nine-a of the West Virginia Code of
1931, as amended. The enforcement of these rules
shall be vested in the Board. '

§11-3-3. Regular Meetings Established; Time,
Place.

3.1. The Board shall meet in regular session on
the second Monday of alternate months: Provided,
That when such date falls upon a legal holiday, the
Board may designate another date by a majority of 2
quorum of the Board: Provided further, That the
Board may change iis regular meeting dates by reso-
lution of &2 majority of its members,

3.2. The Board shall convene all regular meetings
at nine a.m., unless otherwise changed by 2 majority
voie of 2 quorum of the Board.

3.3, The Board shall convene all regular meetings
at the Offices of the West Virginia Board of Medicine,
Dee Drive, Charleston, West Virginia 25311, unless
otherwise changed by a majerity vete of a quorum of
the Board.

3.4. The Board may, without notice, move the loca-
tion of the meeting to accommodate members of the
public who wish to attend such meeting, in the event
the meeting room is too small to accommodate such
attendance,

3.5. All regular meetings shall be general meet-
ings for the consideration of any and all matters
which may properly come before the Board.

§11-3-4. Special Meetings; Notice Required,
Time, Place And Purpose.

4.1. The Board may convene special meetings in
accordance with the precedures established herein.

4.2. Special meetings of the Board may be called
by the joint action of the president and vice-president,
or by any three (3) members of the Board, upon seven
{7} days’ prior written notice by mail, or in case of

_emergencey, on two (2) days' notice by telephone,

4.3. The Secretary shall send to all members in
advance of a special meeting a written notice setting
forth the time and place of such special meeting and
the matters to be considered at such special meeting:
Provided, That such written notice is not required if
the time, place and matter for consideration have
been fixed in a regular meeting or if the emergency
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nature of a special meeting precludes other than no-
tice by telephone or personal contact.

4.4, The Secretary shall cause the notification of
the public and the news media by issuing a public no-
tice of such special meeting as expeditiously as possi-
ble. The public notice shall contain the time, place
and matters to be considered. A copy of such public
notice shall be filed with the office of the Secretary of
State.

4.5. The provisions of this section shall not apply
in the event of an emergency requiring immediate of-
ficial action by the Board.

§11-3-5. Proceedings T'o Be Open; Exceptions;
Ezecutive Session Permitted.

All meetings of the Board shall be open to the pub-
lic, except as otherwise provided in West Virginia
Code section four, article nine-a, chapter six and sec-
tion six, article three, chapter thirty.

§11-3-6. Minutes.

The Board shall provide for the preparation of
written minutes of 21l of its meetings. All minutes of
open meetings shall be available to the public within
a reasonable time after such meetings and shall in-
clude the following information:

() The date, time and place of the meeting;

(b) The name of each Board member present or
absent;

{¢) All motions, proposals, resolutions, orders,
ordinances and measures proposed, the name of the
persons proposing the same and their disposition;

{d) The results of all vetes, and upon the re-
questof a member, the vote ofeach member by name;
and

{e) Minutes of executive sessions may be limited
to material which is not inconsistent with the provi-
sions of West Virginia Code section four, article nine-
a, chapter six. .. _

§11-3-7. Quorum; Majority Vote Required; Vote
By Proxy Prohibited.

A majority of the members of the Bozrd shall con-
stitute a quorum for the transaction of business, and
business shall be transacted by majority of a quorum
except that votes on disciplinary actions shall require
an affirmative vote of five (5) members or a majority

- vote, whichever is greater. Proxy voting is prohibited

.§11=3-8- Records Of The Board - Public Document.

_All records of open proceedings of the Board are
public records and shall be availahle to the public
during the usual and customary business hours of the
Board.

§11-3-9. Board Membership And Organization.

9.1. Members of the Board shall be appointed and
serve as provided by West Virginia Code section five,
article three, chapter thirty.

9.2. Every two (2) years, the Board shall elect from
its members a president and vice-president. The
State Director of Health shall serve as Secretary of
the Board. The Board may elect such other officers as
it deems necessary to perform its duties.

9.3. The president shall preserve order and con-
duct all proceedings according to and by parliamenta-
ry rules, and demand conformity thereto on the part
of the members. The president shall appoint all com-
mittees, unless otherwise ordered by the Board or
specifically provided by law, and he or she shall sign
his or her name as president to the certificates au-
thorized to be signed by the president.

9.4. The vice-preéident shall act as president in
the absence of the president.

9.5. The Secretary shall keep true records of all
general and special acts of the Board and all papers of
value. He or she shall preserve a record of all individ-
uals licensed, certified or disciplined by the Board.
When z committee is appointed for any purpese, the
Secretary shall notify each appoiniee of his or her
appointment and furnish any essential document or
information at his or her command. The Secretary
shall conduct the correspondence of the Executive

Committee when requested and shall, as Secretary,

sign certificates authorized to be issued by the Board
and shall perform all such other dutles as naturally

. pertainto his or her office.
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9.6. The Board may employ an Administrator who
shall work under the immediate supervision of the

, ﬁ.ﬁresident and Secretary in administering the day-to-

day activities of the Board.

9.7. The Board may appoint and employ duly li-
censed physicians or podiatrists, as appropriate, to
serve as medical consultants to the Board on a part-
time basis. A medical consultant shall be vested with
the following powers and shall perform the following
duties:

{a) Review and select matters requiring medical
expertise for decision to come to the attention of the
entire Board;

(b} Provide medical advice to the secretary and
the investigative staff in all matters requiring perti-
nent medical knowledge; and

fc) Medically evaluate investigative reports,
when necessary, and assist in the preparation of mat-
ters to be heard by the Board or any matter in which
the Board is involved. B,

The authority so delegated is not intended to
divest the Board of the power to elect to perform any
such function at any regular or special meeting of the
Board, but is a delegation to enable the performance
of these Board functions at such times as the Board is
net in session, and to assist the Board in the more
efficient and lawful handling of its affairs.

9.8. The order of busiress during any regular or
special meeting of the Board shall be governed by the
Sturgis Rules of Order.._

9.9. Permanent committees are as follows:

(a) The Executive Committee shall consist of
the officers of the Board plus one other member of the
Board, as appointed by the president. The president
shall serve as chairman of the committee.

(b) The management committee shali consist of
three (3) members appointed by the president. The
president shall designate one (1) member to be chair-
man of the committee. The committee shall oversee
the day-to-day operation of the Board and shall be re-
sponsible for all financial matters with the exception
of the setting of fees which, where discretionary un-
der the law, shall be the responsibility of the entire
Board.

(¢) The legislative committee shall consist of
three (3) or more members appointed by the presi-
dent. The president shall designate one (1) member
to be chairman of the committee. The committee
shall consider all questions bearing upon state and
national legislation and shall recommend from time
to time such changes in the law as it may deem advis-
steps as may further the desire of the Board in mat-
ters of legislation. Proposed changes in the Rules and

~Regulations shall be presented by the legislative com-

mittee, in writing, to all Board members.

(d) The complaint committee shall consist of
three (3) or more members of the Board appointed by
the president. The president shall designate one (1)
member to be chairman of the committes. Upon re-
ceipt of a complaint submitted to the Board, the mat-
ter shall be referred to the complaint committee for
further disposition.

(e} The Board may create such additional_per-
manent committees asitdeems necessary to carry out
its purposes and duties.

9.10. The president may appoint such temporary
committees as are necessary to assist the Board inthe
performance of its duties and responsibilities and
shall empower each such committee with a delegation
of such Board authority as is necessary to accomplish
the purpose of such temporary committees,

§11-3-10. Hearings.

10.1. Any party who demands a hearing to have
determined any constitutional rights, legal rights,
duties, Interests or privileges of specific parties as
required by law shall specify in writing the grounds
relied upon as a basis for the relief requested.

10.2. When the president or his or her authorized
designee is presented with a demand for a hearing as
described in Subsection 10.1 of this section, he or she
shall schedule a hearing within forty-five (45) days of
receipt by him or her of such written demand, unless
postponed to a later date by mutual agreement. How-
ever, if the president or his or her designee shall
determine that the hearing demanded would either
involve an exercise of authority in excess of that
available to him or her under law, or would serve no
useful purpose, the President shall, within forty-five
(45) days of receipt of such demand, enter an order
refusing to grant the hearing as requested, incorpo-
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rating therein the reason(s) for such refusal. Appeal
may be taken from such order as provided in West
Virginia Code section four, article five, chapter twen-
ty-a.

10.3. Charges maybe instituted against any physi-
cian or podiatrist by the Board and shall be noted in
the official minutes of the Board, Charges may be
based upon information indicating that there are rea-
sonable causes for believing that said physician or
podiatrist may have engaged in such conduct or be in
such condition that his or her license should be placed
on probation or Himited or restricted or have his or her
license suspended or revoked for one or more of the
grounds set forth in the Medical Practice Act or these
regulations.

10.4, Upon the receipt of a demand for 2 hearing as
described in Subsection 10.1 of this section, or where
a hearing is otherwise required, the president or his
or her designee shall as scon thereafter as possible
provide the party making such demand and the party
charged with g violation of licensing provisiens of the
law or regulations promulgated by the Board, with a
notice of hearing (assuming the president has not en-
* tered an order denying a hearing as provided in Sub-

section 10.2 of this section. Said notice shall be served

upon the respondent at least thirty (3G) days prior to
the hearing date. Said notice shall containthe follow-
ing information:

{a) The data, time and place of the hearing;

(b) A short plain statement of the mafters as-
serted or charged, as set forth in the complaint; and

(c) A statement of intention to appoint a hearing
examiner.

The complaint shall be issued in the name of
the Beoard as an agency of the state and designate the
Board as "Petitioner” and shall designate the physi-
clan being proceeded against as "Respondent.” The

petitioner shall set out the substance of each offense

charged with sufficient particularity to reasonably
apprise the respondent of the nature, time and place
of the conduct or condition complained of therein. The
Board may amend the complaint as it deems proper.

Upon proper motion, a more definite statement
ofthe matters asserted or charged shall be provided to
the respondent or his or her counsel, at least fifteen
{158) days prior to the hearing date.

10.5. Hearings shall be conducted as follows:
(a) Any party to a hearing shall have the right
to be represented by an attorney-zt-law, duly quali-
fied to practice in the State of West Virginia.

(b) The Board may be represented by the Office

“ofthe Attorney General.

" (¢) The rules of evidence as applied in civil
cases in the circuit courts of this State shall be fol-
lowed.

_ {d) Hearings conducted by the Board or by a
hearing examiner appointed by the Board, upon a
complaint issued by the Board, are a continuance of
the investigation designed to enable the Board to
properly discharge its administrative functions and
authority. The purpose of such hearing is to afford
the respondent an opportunity, in person or by coun-
sel or other representative, to respond to the com-
plaini, to present his or her position, to present evi-
dence in support of his or her contention, tc examine
and cross-examine evidence and witnesses produced
in support of the complaint and to argue orally at the
hearing.

~{e) The hearing shall be held at such time and

“place as is designated by the Board, but no hearing

shall be conducted unless and until at least thirty (30)
days' written notice thereof has been served upon the
respondent in person or by registered or certified
mail.

(f) The hearing shall be open to the general
public.

{g) The purpose of the hearing shall be to fur-
ther inquire into the matiers set forth in the com-
plaint or any amended complaint, and to record evi-
dence and arguments in support of same and in oppo-
sition thereto, 30 that the Board may determine all
issues. Members of the Board and its officers, agents
and employees shall be competent to testify at the
hearing, as to material and relevant matters; Provid-
ed, That no member of the Board who testifies at such
hearing shall thereafter participate in the delibera-
tions or decisions ofthe Board with respect to the case
in which he go testified.

{h) The hearing may be conducted by a Board
member, or by a hearing examiner appointed by the
Board.
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(i) A record of the hearing (including the com-
plaints and amended complaints, the notice of hear-
ing, all pleadings, motions, rulings, stipulations,
exhibits, documentary evidence, evidentiary deposi-
tions and the stenographicreport of the hearing) shall
be prepared under the supervision of the Board, if the
hearing is conducted by it, or by a hearing examiner
who conducts the hearing on behalf of the Board.

() Documentary evidence may be received in
the form of copies or excerpts or by incorperation by
reference. -

(k) Initially, the Board shall be given an oppor-
tunity to present evidence, including testimony, pa-
pers, records, agency staff memoranda and docu-
ments in the possession of the Board, in support of its
position, except where a hearing has been demanded
under the provisions of subsection 10.1 of this section,
in which case initially the party demanding the hear-
ing shall present his or her evidence.

(1) Every party shall have the right of cross-
examination of witnesses who testify, and following
the conclusion of the Board's presentation, shall have
the right to submit rebuttal evidence.

(m) The Board shall have the right to cross-ex-
amine witnesses providing rebuttal testimony.

(n) Following the presentation of all evidence,
every party, including the Board, shall have the right
to offer argument, not to exceed ten (10) minutes for
each presentation.

(0) The state or local organization which repre-
sents the profession to which the respondent belongs
may intervene in any hearing for the purpose of as-
sisting in the prosecution of the complaint, or may,
with the consent of the respondent, intervene for the
purpose of assisting the respondent in contesting the
complaint. :

(p) Hearing examiners are not authorized or
empowered to suspend or revoke any license or to
place any licensee on probation. The function of a
hearing examiner is to preside at the hearing and to
cause to be prepared a record of the hearing, as de-
scribed above, so that the Board is able to discharge
its functions, The hearing examiner shall prepare
recommended findings of fact and conclusion of law
for submission to the Board. |

%D G) Summf?gs and subpoenas may be lssued by

~thepresideniorgecretary of the Board and by hearing
“examiners appointed by the Board.

(r) The Board or its hearing examiner may in-
stitute proceedings in circuit courts to punish persons
for contemptuous or contumacious conduct directed to
the Board or to its hearing examiner in the course of

“hearings.

(s) The respondent shall serve his or her an-

- swer within thirty (30) days after service of the com-

plaint upon him or her. Upon failure of the respond-
ent to respond to the complaint as required herein, all
of the allegations set out therein as to conduct or
conditions of the respondent may be taken by the
Board as confessed by the respondent.

10.6, Hearings may be continued from one day to
another, or adjourned to a later date or a different
place, by announcement thereof or by appropriate no-
tice to all parties. -

A continuance may he granted by the president or
his or her designee for good cause shown. A writien
notice of a continuance shall be filed at least five (5)
days prior to the hearing date.

$11-3-11. Transcription Of Reported Testimony
And Evidence.

11.1. All testimony, evidence, arguments and rul-
ings on_the admissibility of testimony and evidence

“shall be reported by stenographic netes and charac-

ters or by mechanical means.

11.2. Uponthe request to the Board by any party to
the hearing, all reported materials shall be tran-
scribed and a copy thereof furnished to such party at
his or her expense.

11.3. In all cases where a hearing examiner is ap-
pointed, all reported materials shall be transcribed
and forwarded to the president. A party who requests
a copy of a transeript prepared pursuant to this sub-
section shall be furnished a copy at his or her expense.

11.4, The Board shall have the responsibility to
malke arrangements for the transeription of the re-
ported testimony and evidence. In the event tran-
seription is required pursuant to this section, it shall
be accomplished within 2 reasonable time.




11.5. Upon the motion of the Board or any party
assigning error of omission in any part of any tran-
script, the Board, through the president or its duly
appointed hearing examiner, shall settle all differ-
ences arising as {o whether such transcript truly dis-

closes what occurred at the hearing and shall d1rect_

that the transcript be corrected and revised in the
respects designated, so as to make it conform to the
whole truth,

§11-3-12. Submission Of Proposed Findings Of
Fact And Conclusions Of Law.

12.1. Any party may submit proposed findings of
fact and conclusion of law within thirty (30) days of
the conclusion of a hearing, or in the event the pro-
ceedings of a hearing are transcribed, within twenty
{20) days from the date the firnal transcript is avail-
able to all parties and to all members of the Board.
Transcripts of the hearing shall be provided to all
members of the Board for review at least ten (10) days
before the vote on the proposed findings of fact and
conclusions of law is called.

$11-3-13. Hearing Examiner.

13.1. The president, with the approval of a majori-
ty of the Board, may appoint a hearing examiner who
shall be empowered to subpoena witnesses and docu-
ments, administer oaths and affirmations, examine
witnesses under oath, rule on evidentiary questions,
held confersnces for the settlement or simplification
of issues by consent of the parties and otherwise con-
duct hearings as provided in Section 10.5 herein. If a
hearing examiner is appointed under this section, he
or she shall make proposed findings of fact and con-
clusions of law.

13.2. The president, with the approval of a majori-
ty of the Bozard, may appoint one or more members of
the Board fo serve as hearing examiner(s) for the pur-
pose of conducting any hearing on behalf of the Board.
The hearing examiner shall submit written findings
of fact and conclusions of law to the Board pursuant to
West Virginia Code section three, article five, chapter
twenty-nine-z2, and the Board may adopt, modify or
reject such findings of fact and conclusions of law,

§11-3-14. Conferences; Informal Disposition Of
Cases.

14.1. At any time prior to the hearing or thereafs
ter, the president, his or her designee or his or her

duly appointed hearing examiner may hold confer-
ences for the following purposes:

{a) To dispose of procedural requests or similar
matters;

(b) To simplify or settle issues by consent of the

parties; ar

(¢) To provide for the informal dispositien of
cases by stipulation, agreed settlement er consent or-
der,

14.2. The president, his or her designee or a duly
appointed hearing examiner may cause such confer-
ences to be held on his or her own motion or by the
request of a party.

§11-3-15. Depositions.

Evidentiary depositions may be taken and read in-
to evidence as in civil actions in the circuit courts of
this State.

§11-3-16. Subpoenas,

16.1. The president or his or her designee shall
have the power to issue subpoenas or subpoenas duces
tecum pursuant to the provisions set forth in West
Virginia Code subsection (b), section one, article ﬁve,
chapter twenty-nine-a.

16.2. Written requests for the issuance of subpoe-
nas or subpoenas duces fecum as provided in Subsec-
tion 16.1 of these rules shall be made no later then ten

. (10) days before a scheduled hearing,

§11-3-17. Oxders.

17.1. Any final order entered by the president or
hisor herdesignee following a hearing conducted pur-
suant to these rules, shall be made pursuant to the
provisions of West Virginia Code section three, article
five, chapter twenty-nine-a. Such orders shall be en-
tered within forty-five (45) days following the submis-
sion of all documents and materizls necessary for the
proper disposition of the case, including transcripts,
and shall contain findings of fact and conclusions of
law.

17.2. The findings of fact and conelusions of law
must be approved by a majority of the Board either by
zpollorvete at a regular meeting, before a final order
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is entered. A copy of the final order appreved by a
majority of the Board shall be served upon the re-
spondent within five (5) days after entry by the Board,
by means of registered or certified mail sent to the
party or his counsel.

§11-3-18. Appeal.

An appeal from any final order entered in accord-
ance with these regulations shall comply with the
provisions of West Virginia Code section four, article
five, chapter twenty-nine-a. :




