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ADMINISTRATIVE LAW DIVISION GRILE T s
FORM #3 T
NOTICE OF AGENCY APPROVAL OF A PROPOSED RULE
AND
FILING WITH THE LEGISLATIVE RULE-MAKING REVIEW COMMITTEE
AGENCY: _Division of Environmental Protection, Office of Air Quality TITLE NUMBER: 45

CITE AUTHORITY: _W. Va. Code §§ 22-5-1 et seq.

AMENDMENT TO AN EXISTING RULE: YES _X , NO

IF YES, SERIES NUMBER OF RULE BEING AMENDED: V)

TITLE OF RULE BEING AMENDED:__ “To Prevent and Control Air Pollution from the

Operation of Coal Preparation Plants. Coal Handling Operations and Coal Refuse Disposal Areas”

IF NO, SERIES NUMBER OF NEW RULE BEING PROPOSED:

TITLE OF RULE BEING PROPOSED:

THE ABOVE PROPOSED LEGISLATIVE RULE HAVING GONE TO A PUBLIC HEARING OR A
PUBLIC COMMENT PERIOD IS5 HEREBY APPROVED BY THE PROMULGATING AGENCY FOR
FILING WITH THE SECRETARY OF STATE AND THE LEGISLATIVE RULE MAKING REVIEW
COMMITTEE FOR THEIR REVIEW.
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Executive Office

#10 McJunkin Road

Nitro, WV 25143-2506
Telephone: (304) 759-0515
Fax: (304) 759-0526

West Virginia Bureau of Environment

Cecil H. Underwood Michael P. Miano
Governor Commissioner

July 29, 1999

Ms. Judy Cooper

Director, Administrative
Law Division

Secretary of State's Office

Capitol Complex

Charleston, WV 25305

RE: 45CSR5 - "To Prevent and Control Air Pollution From the Operation of
Coal Preparation Plants, Coal Handling Operations and Coal Refuse
Disposal Areas"

Dear Ms. Cooper:

This letter is to give my approval for filing of the above-referenced rule with your
Office and the Legislative Rule-Making Review Committee as "Notice of an Agency-
Approved Rule."

Your cooperation in this matter is very much appreciated. If you should have
guestions or need additional information, please call Carrie Chambers in my office at

759-0515.

Sincerely yours,

Michael P. Miano
Commissioner
MPM:cc

Attachment
cc: Skipp Kropp

Karen Watson
Carrie Chambers



( Juestionnaire

DATE: August 6. 1999
TO: LEGISLATIVE RULE-MAKING REVIEW COMMITTEE
FROM: (AGENCY NAME, ADDRESS & PHONE NUMBER) Division of Environmental Protection

Office of Air Quality

1558 Washington Street. East

Charleston, WV 25311-2599

Phone: 304-558-4022

L. EGISLATIVE RULE TITLE: 45CSR5 “To Prevent and Control Air Pollution from_the

Operation of Coal Preparation Plants. Coal Handling Operations and Coal Refuse Disposal

Areas”
1. Authorizing statute (s) citation:_W. Va. Code §§ 22-5-1 et seq.
2. a Date filed in State Register with Notice of Hearing or Public Comment

< ZEAT

Period:
June 16. 1999 and July 14, 1999

What other notice, including advertising, did you give of the hearing?

Class I legal advertisement. Charleston Daily Mail and CharlestonGazette

Sent a copy of the Public Notice to our agency mailing list.
DEP’s “Public Notice Bulletin” (June and July issues)

Public Notices placed on agency’s Web site:
http://www.dep.state. wv.us/oaq/

Press Release

Date of Public Hearing (s) or Public Comment Period ended:

Public Hearing -- July 19. 1999

Public Comment Period ended -- July 28.1999




Attach list of persons who appeared at hearing, comments received, amendments, reasons
for amendments.
Attached X No comments received

Date you filed in State Register the agency approved proposed Legislative
Rule following public hearing: (Be exact)

August 6. 1999

Name, title, address and phone/fax/e-mail numbers of agency person(s) to receive all
written correspondence regarding this rule: (Please type)

Edward L. Kropp. Chief

1558 Washington Street, East

Charleston, WV 25311-2599
Phone: 304-558-4022

Fax: 304-558-3287
E-Mail: skropp@mail.dep.state.wv.us

IF DIFFERENT from item ‘f’, please give Name, title, address and phone number (s) of
agency person (s) who wrote and/or has responsibility for the contents of this rule:
(Please type)

See “f” above

If the statute under which you promulgated the submitted rules requires certain findings
and determinations to be made as a condition precedent to their promulgation:



Give the date upon which you filed in the State Register a notice of the time and
place of a hearing for the taking of evidence and a general description of the
issues to be decided.

N/A

Date of hearing or comment period:

N/A

On what date did you file in the State Register the findings and determinations
required together with the reasons therefor?

N/A

Attach findings and determinations and reasons:

Attached_ N/A
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LEGAL
ADVERTISEMENT

LEGAL
ADVERTISEMENT

LEGAL
ADVERTISEMENT

TICE OF EXTEN-
S 0 QF PUBLIC COM-
MENT PERIO

The West Virginia Divi-
sfan of Enviranmental
Protection, Office of Air
Quality, hereby provides
notice of the extension of
the public camment peri-
od previously established
for proposed revisions to
the following legislative
rules:

45C5RY “Tg Prevent
and Contral Air Pollution
from Cogl Refuse Dispos-
al Areas’’

45C5R2 "Tyg Prevent
and Control Particulate
Air Pollution from Com-
bustion of Fuel in Indi-
rect Heat Exchanges’’

45CSR3 “To Pravent
ang Control Air_ Pollution
from the Operation of Hot
Mix Asphait Plant®’

45C5R4 “To Prevent
and Contral the Dis-
charge of Air Pollutants
into the Open Air Which
Causes or Confributes ta
aré Ohjectionable Qdor or
ors’’

45C5R5 "To Prevent
and Confral_Air Pollution
fram the Operation of
Coal Prepgration Plants,
Coal Hondling Operations
and Caal Refuse Dispasal
Areas’

45C5R6 “To Prevent
and Control Air Pollution
from Combustion of Re-
fuse’’

45C5R7 “To Prevent
and Control Particulate
Matter Air Pollution form
Manufacturing Processes
and Associated Opera-
hons

45CSR10 “To Prevent
and Control Air Pollution
from the Emission of Sul-
fur Oxides"’

45CSR12 “Ambient Air
Quality Standard for Ni-
trogen Dioxide”’

45CS5R16 "Standards of
Performance for New
Stationary Sources Pur-
suant fo 40 CFR Part 607

45C5R17 “To Prevent

and Control Particulate
Matter Air Pollution from
Materials Handling,
Preparation, Storoge and
Other Sources of Fugitive
FParticulate Matter”

45CSR18 “To Prevant
and Control Particulate
Air Pollution from Direc-
tor Meat-Firing Devices’”

45CSR23 “Ta Prevent
and Control Emissians
faorm Municipal Solid
Waste Landfills”

45CS5R25 “To Prevent

" and Control Air Poliution

from Hazardous Waste
Treatment, Storage, or
Disposal Facilities'”

45C5R33 “Acid Rain
Provisions and Permits’”

45C5R34 "Emission
Standards for Hozardous
Air Pollutants Pursuant
to 40 CFR Part 63

Upon authorization and
pramulgation of revi-
sions, a substantial por-
tion of the requirements
of 45CSR1 will be incorpo-
rated into 45CSRS

Upon campletion of the
legislative rule-making
process, ryles 45CSR1 and
45C5R18 of the Office of
Air Quality will have
been repealed.

Upon authorization and
promulgation of revisions
to 4505R2, 45CS5R3,
45CSRS, 45C5R6E, 45CSR7,
45CSR10 and 45CSR12, the
Office of Air Quality will
seek federal approval of
the rule change by the
U.5. Environmental Pro-
tection Agency for inclu-
sion in _the State Imple-
mentation Plan faor the
Federal Clean Air Act.

Upon authorization and
promulgcfmn of revisions
to 45C5R4 and 45C5R17,
the Office of Air Quality
will not seek federal ap-
proval by the U.5. Envi-
renmental Protectiaon
agency for inclusion in
the State Implementation
Plan for the Federal
Clean Air Act.

Upon autherization and
nromulgation of revisions
10 45CSR16 and 45C3RM,

the Office of Air Quality
will seek Federal delega-

tion of authority from the-

U.5. Environmental Pro-
tection Agency to imple-
ment and enforce the re-
vised standards.

Upon authorization and
promulgohon of revisions
to 45C5R25, the rule will
be submitted to the U.5,
Environmental Protec-
tion Agency for appraval
as part of the State Haz-
ardaus Waste Manage-
ment Program.

Upon authorization and
promulgation of revisions
to 45C5R23, the rule will
be submitted to the Envi-
ronmeantal Protection
Agency as part of the
State’s Plan for Munici-
pal Solid Waste (MSW)
Landfilis.

Upon autharization and
promulgation of revisians
to 45C5R33, the rule will
be submifted to the Envi-
ronmental Protection
Agency as part of the

State’s Acid Rain Pro- -

gram.

The public comment pe-
riod, previously set to ex-
pire af the close of the

pyblic hearing on July 19, -

1999, will be extended up
ta and including July 28,
1999, at 5:00 p.m. to per-
mit the receipt of written
comments, which will be
made g part of the
rulemaking recoerd. The
public hearing set far
July 19, 1999, at 6:00 p.m.
will he held as praviously
noticed. Comments will
not be occepted by e-
mail. The public may
submit written comments
by mail or other delivery
ta the Office of Air Guali-
ty through July 28th for
inclusion in the
rulemaking record at the
following address:

Edward L. Kropp, Chief
Office of Air Quality
1558 Washington 5t., E,
Charleston, WV 25311-2599

Copies of the proposed
legisiative rules are
available for public re-
view at the Office of Air
Quality’s Charleston of-
fice at the above address.

(£35179)




BUREAU OF ENVIRONMENT
DIVISION OF ENVIRONMENTAL PROTECTION

BRIEFING DOCUMENT

RULE TITLE: 45CSR5 - “To Prevent and Contro] Air Pollution from the Operation of

Coal Preparation Plants. Coal Handling Operations and Coal Refuse

Disposal Areas™

A. AUTHORITY: W.Va. Code §§22-5-1 et seq.
B. SUMMARY OF RULE:

45CSRS5 “To Prevent and Control Particulate Air Pollution From The Operation of
Coal Preparation Plants and Coal Handling Operations™ (effective date May 1, 1995) set
standards for particulate matter weight and visible emissions from coal preparation plants
and coal handling operations. The rule also established monitoring, record keeping, and
reporting requirements and requires that each owner/operator obtain an annual operating
permit from the Office of Air Quality without which the plant cannot be operated.

The revisions contained herein are intended to streamline the requirements of this rule
and to incorporate the requirements of 45CSRI1 for coal refuse sites. 45CSR1 is to be
repealed. These changes will bring all of the Office of Air Quality coal related rules into one
rule. The title of 45CSR3 is being changed to reflect this revision and will read: “To Prevent
and Control Air Pollution from the Operation of Coal Preparation Plants, Coal Handling
Operations and Coal Refuse Disposal Areas”. Revisions change opacity limits and methods
of determination for certain operational exception periods. Other revisions are intended to
harmonize this rule with other rules of the Office of Air Quality and to reference the
“General Permit” for coal preparation plants and handling facilities.

C. STATEMENT OF CIRCUMSTANCES WHICH REQUIRE RULE:

The purpose of 45CSRS is to establish particulate matter weight and visible emission
standards for coal preparation and coal handling operations in West Virginia. The revisions
which incorporate the requirements of repealed 45CSR1 will establish standards for coal
refuse disposal areas, 45CSRS is part of the West Virginia State Implementation Plan (SIP)
approved by the USEPA to assure attainment and maintenance of attainment with the
National Ambient Air Quality Standards for particulate matter. The revisions proposed
herein were initiated by the Office of Air Quality as part of a broad effort to modernize and
streamline all the Office rules. The current revision process is also intended to update and
harmonize this rule with other rules of the Office of Air Quality. The proposed revisions are



Briefing Document
45CSR5

Page 2

the result of a thorough review in a stakeholder process that was inclusive of the Office of
Air Quality, representatives of the regulated community, concemned citizens and the
environmental community.

FEDERAL COUNTERPART REGULATIONS - INCORPORATION BY
REFERENCE/DETERMINATION OF STRINGENCY:

There is no federal counterpart regulation; therefore, a determination of stringency
is not required.

CONSTITUTIONAL TAKINGS DETERMINATION:

In accordance with §22-1A-1 and 3(c,) the Director has determined that this rule will
not result in taking of private property within the meaning of the Constitutions of West
Virginia and the United States of America.

CONSULTATIO‘N WITH THE ENYIRONMENTAL PROTECTION ADVISORY
COUNCIL:

At their June 10, 1999 meeting, the Environmental Advisory Council reviewed and
discussed this rule - there were no substantive changes as a result of their discussion. (See
attached minutes of that meeting.)



MINUTES
ENVIRONMENTAL PROTECTION ADVISORY COUNCIL
June 10, 1999, Director's Conference Room, Nitro

The sixteenth meeting of the DEP Advisory Council was held Thursday, June 10, 1899, in the

Director's Conference Room located in Nitro. Chairman Mike Miano called the meeting to order
at 10:00 a.m.

ATTENDING:

Advisory Council Members:
Mike Miano, Chairman
Jacqueline Hallinan
William Raney

Rick Roberts

Wiliiam Samples

Environmental Protection:

Bill Adams Pam Nixon
Andy Gallagher Rocky Parsons
Tony Grbac : Cap Smith
Randy Huffman Charlie Sturey
Mike Johnson Barbara Taylor
Mike Lewis Karen Watson
Robert Keatley Mike Zeto

1) Review and Approval of March 22. 1999 Minutes. Chairman Miano called the meeting to
order at 10:00 a.m. The first item on the agenda was approval of the minutes of the March 22
Advisory Council; they were approved as written.

2) Discussion of Proposed Rule Amendments - 2000 L egislative Session. In
accordance with WV Code §22-1-1(c), and DEP's new rule-making procedure that was
implemented by Director Miano in September 1998 to involve the Advisory Council in DEP's
rule-making process as early as possible to enable the Council to review, comment, and make
recommendations to the Director on DEP's proposed legislative rule changes before they are
filed for public hearing, the following proposed rules were brought to the Council's attention.

Chairman Miano said he would like to begin by saying he hoped all Council members had
received their draft rules by E-mail without any complications and they were able to review
them before the meeting. He informed the Council that due to the large number of rules being
proposed for the 2000 Legislative Session, DEP's program offices would review them with the



Council as thoroughly as possible, in the allotted time frame, and try to answer any questions or
concerns the Council may have.

The following Office of Air Quality's proposed rule amendments were discussed by
Karen Watson, OAQ, with assistance from Richard Keatley, also from the OAQ office:

o 45CSR1 - “TO PREVENT AND CONTROL AIR POLLUTION FROM COAL REFUSE DISPOSAL
AREAS*"

o 45CSR2 - *TO PREVENT AND CONTROL PARTICULATE AIR POLLUT!ION FROM COMBUSTION
OF FUEL IN INDIREGCT HEAT EXCHANGERS"

o 45CSR3 - *“TO PREVENT AND CONTROL AIR POLLUTION FROM THE OPERATION OF HOT MIX
ASPHALT PLANTS"

o 45CSR4 - “TO PREVENT AND CONTROL THE DISCHARGE OF AIR POLLUTANTS INTO THE
OPEN AIR WHICH CAUSES OR CONTRIBUTES TO AN OBJECTIONABLE ODOR OR ODORS"

o 45CSR5 - “TO PREVENT AND CONTROL AIR POLLUTION FROM THE OPERATION OF COAL

PREPARATION PLANTS, COAL HANDLING OPERATIONS AND COAL REFUSE DISPOSAL
AREAS” :

o 45CSR6 - “TO PREVENT AND CONTROL AIR POLLUTION FROM COMBUSTION OF REFUSE"

) 45CSR7 - "TO PREVENT AND CONTROL PARTICULATE MATTER AIR POLLUTION FROM
MANUFACTURING PROCESSES AND ASSOCIATED OPERATIONS"

o 45C5R10 - “TO PREVENT AND CONTROL AIR POLLUTION FROM THE EMISSION OF SULFUR
OXIDES”

o 45CSR12 - “AMBIENT AIR QUALITY STANDARD FOR NITROGEN DIOXIDE*"

o 45CSR16 - “STANDARDS OF PERFORMANCE FOR NEW STATIONARY SOURCES PURSUANT
TO 40 CFR PART 60"

o 45CSR17 - “TO PREVENT AND CONTROL PARTICULATE MATTER AIR POLLUTION FROM

MATERIALS HANDLING, PREPARATION, STORAGE AND OTHER SOURCES OF FUGITIVE
PARTICULATE MATTER"

o 45CSR18 - “TO PREVENT AND CONTROL PARTICULATE AIR POLLUTION FROM DIRECT
MEAT-FIRING DEVICES” ’

o 45CSR23 - *TO PREVENT AND CONTROL EMISSIONS FROM MUNICIPAL SOLID WASTE
LANDFILLS"

o 45CSR25 - “TO PREVENT AND CONTROL AIR POLLUTION FROM HAZARDOUS WASTE
TREATMENT, STORAGE, OR DISPOSAL FACILITIES”

o . A45CSR33 - “ACID RAIN PROVISIONS AND PERMITS”

o 45CSR34 - “EMISSION STANDARDS FOR HAZARDOUS AIR POLLUTANTS PURSUANT TO
40 CFR PART 63"

Karen began by bringing the Council up to date on the status of two OAQ rules that were
filed during the last session (or late in the session). 45CSR8 revised the ambient air quality for
sulfur oxides and particulate matter, and 45CSR9 pertained to ambient air quality standards for
carbon monoxide and ozone. The DC Circuit Court of Appeals has ordered EPA to show how
they arrived at the new standards - EPA may go back to the previous standards. Karen also
apprised the Council on the N State Implementation Plan. The Circuit Court stayed the
implementation of that rule and there are no plans to develop any other amendments in the
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immediate future. 45CSR28, which is the emissions trading rule that was filed late in the 1999

Session, was not taken up by the Legislature, but plans are to put the rule on the July agenda
of the Interim Legislative Committee.

Karen explained the reason for the unusually large number of DEP rules that are being
filed for the next Legislative Session. She informed the Council that several of the rules were
outdated and were amended for consistency and streamlining, and are a result of months of on-
going meetings with stakeholders - involving both the regulated community and citizens. A
particulate matter and sulfur oxide work group was also involved. Those rule amendments as a
result of the stakeholders process include: 45CSR1 (which is being repealed and replaced with
language in 45CSR5), 45C8R2, 3, 4, 5, 6, 7, 10, 12, 17, and 18 (which is being repealed since
the rule is no longer deemed necessary). The amendments to the remainder of the rules,
45CSR16, 23, 25, 33, and 34 were necessary to adopt by reference definitions, clarifications,
technical amendments, etc., recently adopted by US EPA.

After several minutes of discussion, the Advisory Council recommended to the Director
that the following amendments be made to the OAQ rules:

Mr. Samples pointed out that 456CSR2 and 45CSR7 contain different definitions for
the term "opacity.” The agency responded that this discrepancy was inadvertent and

the language should be as it is in 45CSR2. The agency agreed to revise 45CSR7,
subsection 2.23, accordingly.

Mr. Larry Harris was unable to attend the meeting; however, he expressed the
following comments on 45CSR10 and 45CSR33 by e-mail. He stated that the Stafe's
rules should be more stringent than the federal counterpart regulations, since the
State's streams are being adversely impacted. The agency responded that, at this point
in time, it does not possess sufficient evidence to make the written finding that is

required by WV Code §22-2-3a before promulgating a rule which is more stringent than a
counterpart federal regulation.

Cap Smith and Mike Zeto discussed the following Office of Waste Management
proposed rule amendments:;

o 33CSR2 - "Sewage Sludge Management Rule”

o 33CSR20 - "Hazardous Waste Management Rule”

Mike Zeto briefed the Council on the proposed amendments to 33CSR2. He stated that
in 1996 the Legislature mandated DEP to perform a study on soil limitations for sewage sludge
land application sites. These amendments (as a result of the study) were to be proposed by
June 30, 1999. Other amendments to the rule include specifying the analytical method used for
soil analysis, placing conditions on variances from the soil limits for land application sites,
providing an incentive for municipalities to produce higher quality compost products, and
adjusting the sewage sludge limits for four metals. Mr. Zeto told the Council these amendments
are being proposed to update other related areas of the rule in an attempt to provide better
management of sewage sludge within the state.



Cap Smith discussed 33CSR20 with the Council. He informed the Council that
amendments are proposed in section 2 of the rule that will allow the Office of Waste
Management to delist hazardous wastes, which has previously been handled by EPA. The
other significant amendments that are being proposed by adoption of the Federal Register
pertain to revision standards for owners and operators of closed and closing hazardous waste
management facilities, post closure permit requirements, and the closure process. These
amendments are referenced throughout the rule and will hopefully expedite site cleanup while
maintaining environmental protection.

There were several minutes of discussion on OWM's proposed rule amendments;
however, no recommendations were made to the Director concerning the amendments.

Mike Lewis. Office of Qil and Gas. discussed the following new proposed rule:

o 35CSR7-"Well Operations - Within and Around Gas Storage Reservoirs”

Mike informed the Council that 35CSR7 is a proposed "new" rule for the O&G Office.
The rule is needed to provide protection of the environment, the public, and the state's natural
gas resources. It is the intent of the proposed rule to accomplish this by addressing certain
operating procedures that oil and gas and gas storage operators are to use when drilling into or
through a gas storage reservoir or the gas storage reservoir protective area. In order to assure

absence of leaking gas, the proposed rule requires gas storage operators to conduct
monitoring and inspections of gas storage wells.

There were no questions or discussion by the Council on this proposed rule.

The followina proposed rules were discussed by the Office of Mining and Reclamation:

o 38CSR2 - "Surface Mining and Reclamation Rule”
o 38CSR2A - "Rules for Mining and Restoration for Sandstone, Limestone, and Sand”

o 38CSR2B - "RULES FOR MINING AND RECLAMATION OF MINERALS OTHER THAN CoAL"

Ed Griffith, Office of Surface Mining, discussed the proposed amendments to the Surface
Mining and Reclamation Rule. Ed told the Council that there are only minor amendments being
proposed to this year's rule. The proposed definition of "woodlands” in subsection 2.136
relates to the utilization of commercial woodlands in Approximate Original Contour variance
areas. This change is being proposed in order for the state to meet the federal policy that is
expected to change in July 1999. The proposed amendment to change the bonding
requirements of mining operations that request variances from contemporaneous reclamation to
the maximum amount per acre bond ($5,000 per acre) is found in subdivision 14.15.f.  All other

amendments are being proposed in order to meet the requirements of the Office of Surface
Mining's program amendments.

Rocky Parsons, OMR's Philippi Office, next addressed OMR's proposed rules 38CSR2A
and 2B. Rocky explained to the Council members that 38CSR2B has been in place since 1983
and regulates all minerals other than coal. However, in accordance with the requirement that
separate rules for limestone, sandstone, and sand are to be promulgated, DEP is proposing



38CSR2A which will regulate only those minerals - 38CSR2B will regulate all minerals other
than limestone, sandstone, sand, and coal. Both proposed rules will regulate roads, blasting,
drainage control, methods of operation, excess spoil disposal, revegetation, mapping, transfer
of permits, permit renewals, revisions and incidental boundary revisions. 38CSR2A will provide
provisions for restoration and 38CSR2B will include provisions for reclamation. Rocky gave the
Council a brief history on the roadblocks the agency has encountered in the past several years
in their attempt to amend the quarry statute. He said since the agency has been unsuccessful
in that approach, it has become necessary to try to accomplish this through rule making. He
informed the Council of a public meeting held the previous week to discuss the two proposed

rules. He said the meeting was well attended and he believes the rules were well received by
everyone in attendance.

The three OMR proposed rules were discussed by the Council members. Bill
Raney said that although Rocky stated that the quarry rules have been well received by
industry and the citizens, he is concerned about whether there has been enough time for
the review of the proposed rules after they were drafted. He believes there would be a
smoother transition into the rule making process, i.e., the public hearing/comment

period, etc., if there had been more involvement from outside DEP during the drafting of
the rules.

Mr. Larry Harris commented by e-mail 38CSR2A and 2B. His question is whether
the siltation measures include silt fences where runoff might enter streams., He said it is
not apparent what best management practices are for this situation, and he wonders if it
needs to be spelled out. He knows of some operations in quarries where streams
muddy after rainfalls, such as the Elkins and Waco quarries near Snowshoe, and he
feels this is harming the streams. Do the new rules address this?

Rocky Parsons responded by saying that design criteria for drainage control
structures is found in the technical handbook. Silt fences are not adequate for sediment
control. The drainage system must be designed to hold .125 ac/ft of sediment for each
acre of disturbed land. All runoff must pass through a drainage control structure. There
is a provision for less sediment control (1/2 factor) for certain circumstances as

approved by the Director. Effluent limits as established in the NPDES permit must be
met.

Tony Grbac, Office of Surface Mining, addressed the following rule:

199CSR1 - “SURFACE MINING BLASTING RULE"

Tony began by briefing the Council on the history of the Surface Mining Blasting Rule.
This rule is being proposed to comply with SB681 - passed during the last session. This bill
created the Office of Explosives and Blasting and the Office of Coalfield Community
Development, which is under the West Virginia Development Office. The proposed rule will
regulate blasting laws and rules associated with all surface-mining operations. All duties
currently performed by OMR related to blasting, and all rules which now regulate blasting
(38CSR2C) will be transferred to this new office. Besides regulating blasting on all surface
mining operations, it will also implement and oversee pre-blast survey processes; maintain and
operate a system to receive and address questions, concerns and complaints relating to mining
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operations; determine the qualifications for individuals and firms performing pre-blast surveys;
establish the education, training, examination and certification of blasters; administer a claims
process for property damage caused by blasting; and conduct a study of blasting and make
recommendations regarding any appropriate rule or code changes.

Tony explained that the revenue generated by the proposed fee in 199CSR1 (one-half
cent times the number of pounds of explosive material used ruing the preceding month for any
purpose on the surface mining operations) would fund both the offices, as required by SB681.
After one year of collection, both offices are to report to the Legislature as to whether the
revenue collected is sufficient to operate both offices.

After several minutes of discussion between DEP and the Council members, Bill
Raney expressed his concern in filing the rule for public hearing in the specified time
frame. Mr. Raney asked if anyone outside DEP has been involved in drafting the rule. '
OMR answered by saying the rule was drafted by several staff within OMR. Mr. Raney
replied that he believes there will be serious concerns with this rule once industry has
had an opportunity to review it. He believes the rule drafting process definitely needs
input from firms and individuals outside DEP, and he thinks the process will go
smoother once everyone has had the opportunity to address their concerns. Mr. Raney
recommended that the Director withhold this rule from the list of rules DEP proposes to
file for public hearing/comment period in the coming week to give all interested parties a
chance to participate in drafting the rule.

After discussion of this recommendation, Chairman Miano said he believes
the best approach would be to continue with the filing of the proposed rule for public
hearing, start the rule in the normal process and time frame, and in the meantime he
would commit to putting together a work group of interested parties to discuss the rule.
If DEP feels that more time is needed once the group begins their work on the rule, he
will consider the possibility of either extending the comment period or filing for another
public hearing. He said he will also decide in the near future whether DEP will file the
rule as an "Emergency Rule" since HB 681 will become effective on June 11.

Council members also pointed out a typographical error in subdivision 3.9.a.3. of
the rule relating to cross-references that will be corrected by DEP.

Barb Taylor and Mike Johnson, Office of Water Resources. briefed Council on _the
following rules:

o A7CSR5TA - “Groundwater Protection Standards at Steam Electric Generating Facilities”
o A7TCS5R26 - “Water Pollution Control Permit Fee Schedule”

o 47CSR31 - “State Water Pollution Control Revolving Fund Program Rule”

Barb described the proposed "new" rule relating to Groundwater Protection Standards at
Steam Electric Generating Facilities. She noted that the rule is a result of a Notice of Intent
filed on October 24, 1994, by the West Virginia Steam Electric Generation Industry, with the
Director of DEP, in accordance with 47CSR57 to apply for a class variance for all West Virginia
power stations and associated disposal sites. At that time, DEP provided AEP and AP with the
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opportunity to conduct a four-year study to gather the necessary data to support their variance
request. The objectives were met by assembling and reviewing data, estimating potential
impacts to receptors, and performing an economic assessment impact analysis to the industry,
commercial enterprises, and citizens at large if compliance with the Groundwater Protection Act
were required without benefit of the variances. After review of the four-year study, the Director
determined that granting this request for a variance at these locations would not pose adverse
effects to human health or the environment. There are no human or environmental sensitive
receptors between the coal storage areas or as ponds; therefore, it is unlikely there will be

adverse affects. Barb gave each member a copy of the four-year study on which the Director
made his determination.

Chairman Miano told Council that DEP is definitely willing to look at such cases where
extensive research and study have been done by the regulated community to back up their

findings before granting such variances, and believes DEP will see more studies like this in the
future. :

Barb next apprised the members on the proposed amendments of the Water Pollution
Control Permit Fee Schedule. She stated that amendments are being proposed as a result of
HB 2684, passed March 11, 1999, and effective ninety days from passage. The Director is
required to implement an emergency rule to implement the fee schedule authorized by the
amendments by July 1, 1999. This rule was filed as an "Emergency Rule" on June 7, 1999.

Mike Johnson, Office of Water Resources' Construction Assistance Office, briefed the
Council on 47CSR31 - the Water Pollution Control Revolving Fund Program rule: The
amendments to this rule are being proposed to allow the State Revolving Fund low interest
terms to be extended from 20 years to 30 years for communities that qualify as
"disadvantaged." There is only one other state in the country 1o receive such approval from
EPA. Mike informed the Council that he was only recently made aware of this extension by
EPA to extend the low interest loans from 20 to 30 years while attending a meeting out of state.
This rule was filed as an "Emergency Rule" on May 24, 1999.

Council members unanimously agreed that Mike Johnson should be commended
for gathering this information and proposing the amendment to the rule that will enable
disadvantaged communities to immediately take steps toward constructing watershed
projects that will provide affordable monthly sewer rates.

Open Discussion:

Chairman Miano and Council members expressed their compliments to the program
offices for all their hard work, especially with the stakeholders process - it is obvious a lot of
hard work has gone into the process in order to make their efforts more productive.

Bill Raney asked a question relating to the "More or Less" Stringency statement that
appears on the front of some DEP rules, but not on others, and voiced his concern if DEP is
paying close attention to this, or if the same statement is appearing with all proposed rules.
Carrie Chambers from the Director's Office explained that statement was once required to be
included in the "General" section of each rule; however, it is now placed in the briefing
document that is attached to each rule, and required by the Secretary of State's Office and the
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Legislative Rule-Making Review Committee, before it is filed. She went on to explain that with
the rush to get draft copies of the rules to Council members as soon as possible, some of the
Briefing Documents had not been completed, but would be attached to all DEP rules before
they are filed for public hearing. Chairman Miano went on to say it is his belief that all program
offices are carefully scrutinizing each rule before that decision is made.

Chairman Miano thanked Council for taking time from their busy schedules to review the
extensive list of DEP's proposed rules. He informed the Council that the minutes would be left
open for comment until Wednesday, June 16, at which time the minutes will be attached to the
rules and filed with the Secretary of State's Office and the Legislative Rule-Making Review
Committee for notice of public hearing/comment period.

Before adjourning the meeting, the Council informed Chairman Miano that they would
prefer beginning future meetings at 10:00 a.m., instead of the usual time of 1:00 p.m. The
meeting was then adjourned at 3:30 p.m. C



APPENDIX B

FISCAL NOTE FOR PROPOSED RULES

Rule Title: 45CSRS - "To Prevent and Control Air Pollution from the Operation of Coal

Preparation Plants. Coal Handling Operations and Coal Refuse Disposal

Areas"
Type of Rule: X Legislative Interpretive Procedural
Agency: Office of Air Quality
Address: 1558 Washington Street, East
Charleston. WV _25311-2599
1. Bffect of Proposed Rille * S0 Annial 7} 2o Fiscal Year - .-
B S I -. o g o - -:_ S .'-Tﬁere-
S o _ Increase | Decrease | Current | °@ Next . after- -
- Estimated Total Cost S 0. $ -0- s 0 S .0 S -0
Personal Services -0- -0- -0- -0- -0-
Current Expense -0- -0- -0- -0- -0-
Repairs and Alterations -0- -0- -0- -0- -0-
Equipment -0- -0- -0- -0- -0-
Other -0- -0- -0- -0- -0-
2. Explanation of above estimates: The proposed revisions to 45CSRS3, contained herein,

will have no effect on the cost to the Office of Air Quality for continued implementation
of this rule. Costs are covered under provisions budget estimates.

3. Objectives of these rules: The objective of this rule is to set standards for particulate
matter weight and visible emissions from coal preparation plants and coal handling
operations. As revised, this rule will incorporate standards for coal refuse disposal areas.
These standards were previously contained in 45CSR1 which is to be repealed.



Appendix B
45CSRS5 Fiscal Note
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4. Explanation of Overall Economic Impact of Proposed Rule.
A. Economic Impact on State Government.
See Section 2.
B. Economic Impact on Political Subdivisions; Specific
Industries; Specific groups of Citizens.

The changes to 45CSRS5 proposed herein will have a negligible effect on
the cost to owners/operators of facilities regulated by this rule.

C. Economic Impact on Citizens/Public at Large.

The changes to 45CSRS5 proposed herein will have no economic 1mpact on
the citizens or public at large in West Virginia.

Date: é// //// a9

Signature of Agency Head or Authorized Representative

Karen G. Watson, Attorney
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TITLE 45 L P S 9{‘:3
LEGISLATIVE RULE SRR L
DIVISION OF ENVIRONMENTAL PROTECTION
OFFICE OF AIR QUALITY Geri e e
. SERIES 5

TO PREVENT AND CONTROL AIR POLLUTION FROM
THE OPERATION OF COAL PREPARATION PLANTS , AND COAL
HANDLING OPERATIONS AND COAL REFUSE DISPOSAL AREAS

§45-5-1. General.

1.1. Scope. -- The purpose of Sertes=5 this
rule is to prevent and control air pollution from the
operation of coal preparation plants, and coal
handling operations and coal refuse disposal areas.

1.2. Authority. -- W. Va. Code §22-5-1 et
seq.

1.3. Filing Date. - Aprit28;-1995
1.4. Effective Date. -- May 11995
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1.5. Repeal of Former Rule. -- This
legislative rule repeals and replaces 45CSR1 “To
Prevent and Control Air Pollution from Coal
Refuse Disposal Areas” which was filed on January
1. 1965 and became effective on January 1, 1965,

1.6.  Former Rules. -- This legislative rule
amends 45CSR5 “To Prevent and Control Air
Pollution from the Operation of Coal Preparation
Plants and Coal Handling Operations” which was

filed on April 28, 1995 and became effective May
11995,

§45-5-2. Definitions.

2.1. "Air Pollution," 'statutory air pollution'
shall have the meaning ascribed to it in W. Va.
Code §22-5-2.

22— Reserved}

2H2. "Air Pollution Control Equipment”
means any equipment used for collecting gasborne
particulate matter for the purpose of preventing or
reducing particulate matter emissions into the open
air.

2.363. "Air Table" means a device using a
gaseous separating media for the primary purpose
of improving the product quality.

2.54. "Coal Preparation Plant" means and
includes any facility (excluding underground mining
operations) that prepares coal by one or more of the
following processes: screening, breaking, crushing,
wet or dry cleaning; and thermal drying, and further
such definition of a coal preparation plant shall
include all coal handling operations associated with
the processes described above, but shall not include:

2.54.a. Any facility that is designed to
process less than two hundred (200) tons of coal
per day; or

254b. Any facility or equipment subject
to the requirements of 45CSR2, 45CSR3, 45CSR7,
or

2.54.c. Any facility which would be
defined as a coal preparation plant solely because
it incorporates a stationary grizzly or scalpmg
screen to separate oversized refuse from coal.

2.5. “(oal Refuse” means any combination
of carbonaceous waste with rock, shale, culm

o
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bonev. slate, clay_and related materials associated
with or near a coal seam, which are either brought
above ground or otherwise removed from the mine
in the process of mining coal. or which are

separated from coal during the cleaning or
preparation operations: Provided that coal refuse

shall not mean overburden from strip-mining

operations or incombustible materials from mine
shafts and mine tunnels.

2.6, “Coal Refuse Disposal Area” means
any area or plot of land which is used as a place for
dumping, storage or disposal of coal refuse. A coal
refuse pile must be contained in a single coal refuse
disposal area: however, a coal refuse disposal area
mav contain two (2) or more coal refuse piles if the
area is so designated.

2.7, “Coal Refuse Pile” means any deposit
of coal refuse on the surface which is intended as a
permanent disposal of or long-term storage of such
material. Continuous deposits of coal refuse and
deposits, which are not separated, shall be
congidered a single coal refuse pile.

2.498. "Director" means the Pdirector of the
Pdivision of Eenvironmental Pprotection or such
other person to whom the director has delegated
authority or duties pursuantto W. Va. Code §§ 22-
1-6 or 22-1-8.

2.269. "Division of Environmental Protection”
or "DEP" means that Division of the West Virginia
Division of Environmental Protection which is
created by the proi?isions of W. Va. Code §22-1-1,
et seq.

2.#10. "Fuel" means a fuel such as a solid,
gaseous or liquid fuel which is fired in fuel burning
equipment.

2811, "Fuel Burning Equipment” means and
includes any chamber, apparatus, device,
mechanism, stack or structure used in the process
of burning fuel for the primary purpose of
producing heat for a thermal driyer.

2.1612. "Fugitive Dust" means any and all
particulate matter generated, which, 1f not confined
or suppressed by water or chemical treatment,
would be emitted directly into the open air from
points other than a stack outlet.

2.3#13. "Fugitive Dust Control System" means
any equipment or method used to confine, collect;
and dispose of fugitive dust, including, but not
limited to, hoods, bins, duct work, fans, and air
pollution control equipment and equipment used to
prevent or minimize the emission of fugitive dust by
water or chemical treatment.

2414  "Handling Operation" means and
includes, but shalt is not be himited to, all coal
grinding, crushing, picking, screening, conveying,
storing; and stockpiling operations not associated
with a coal preparation plant as defined in this rule,
and which are not also subject to the emission
control requirements of 45CSR2, 45CSR3; or
45CSR1T.

2.3815. "Opacity" means the degree to which
emissions reduce the transmission of light and
obscure the view of an object in the background.

2.16.  “Operation of a Coal Refuse Disposal
Area” means the act of disposing, depositing or

dumping of coal refuse upon a coal refuse disposal
area or of physically altering the coal refuse

disposal area_except bv removal of ashes. red dog
or other material from a burned-out coal refuse pile.

2.3417. "Particulate Matter" means any
material, except uncombined water, that exists n a
finely divided form as a liquid or solid.

2.318. "Person" means any and all persons,
natural or artificial, including the Sstate of West
Virginia or any other state and—alt-agencies—or
divistons-thereof-any-state-pohiticat-subdiviston, the
United States of America, any municipal, statutory,
public or private corporation or—assoctation
organized or existing under the laws of this or any
other state or country, and any firm, partnership or
association of whatever nature.
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2.619. "Plant" means and includes all
equipment and grounds utilized in an integral
complex for coal preparation and associated
handling.
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2.3320. "Stack", for the purpose of this rule,
means, but shalt is not be limited to, any duct,
control equipment exhaust; or similar apparatus,
which vents gases containing particulate matter into
the open air from operations including, but not
limited to, furnaces, drying chambers; and air
separation (table) operations.

2.3221. "Standard Cubic Foot" means one (1)
cubic foot of dry gas, measured at standard
conditions of sixty-cight degrees Fahrenheit (68 °F)
and 29.92 inches of mercury column.

2.922. "Thermal Driyer" means a device using
fuel burning equipment for the primary purpose of
reducing the moisture content of coal.

2.23. Other words and phrases used in this
rule, unless otherwise indicated, shall have the
meaning ascribed fo them in W. Va. Code §22-5-1
et seq.

§45-5-3. Emission of Particulate Matter
Prohibited and Standards of Measurement.

3.1. No person shall cause, suffer, allow or
permit emission of partlculate matter into the open
air from any stack which is as-dark-or-darker-in
shade-or-appearance-as-that-designated-as No—t
Ringelmanm—or twenty percent (20%) opacity or
greater, except as noted in Sub-subsection 3.2..

3.2. The provisions of subsection 3.1 of thrs
secttont shall not apply to particulate matter the
shade-orappearanceof emitted, which is less than
No—3Ringelmann-orsixty percent (60%) opacity
for a period or periods aggregating no more than
five (5) minutes in any sixty (60) minute period
during operation.

3.3. The provisions of subsections 3.1 and 3.2
of-this-section shall not apply to particulate matter
the—shade-orappearance-of emitted, which 1s less
than No—3-Ringelmanmor sixty percent (60%)
opacity for a period of up to eight (3) minutes m
any operating day for the purposes of building a fire
of operating quality in the fuel burning equlpment
of a thermal drtyer.

3.4. No person shall cause, suffer, allow or
permit emission of particulate matter into the open
air from any fugitive dust control system which is
as—dark-or-darker-inshade-or-appearanceas-that
destgnated-as No— T Ringelmannor-twenty percent
(20%) opacity or greater.

§45-5-4. Control and Prohibition of Particulate
Emissions fFrom Coal Thermal Drying
Operations of a Coal Preparation Plant.

4.1. No person shall cause, suffer, allow or
permit particulate matter to be vented into the open
air from any thermal driyer exhaust in excess of the
following limitations:

1
UL TLO0

"

-

1)

-

Un 3 B e e
D b
&P N D
T o o P D
T P P D
o P P D
P P O PP
P P e
e b D N

. -
dllll aliJdyi.



45CSR5

i | . b PRI h P, = )
LIUW Dl T T TRCU T LTINS,

Esftm‘df’[.d enibm Feet EI e Brrer ;Sra". ’; ! mf

h|
ULTULSS

> D P

P D n
e P CE

4.1.a. Thermal dryvers which commenced
construction or modification after October 24

1974, shall meet emission limitations set forth
under 45CSR16.

4.1.b.  Thermal drvers imstalled before
October 24, 1974. that are not_subject to
subdivision 4.1 a_ shall comply with the limitations

and requirements set forth in the Appendix to this
rule.

4 62. No person shall circumvent this rule by
adding additional gas to any driver exhaust or
group of driver exhausts for the purpose of
reducing the grain loading.

4.%3. No person shall cause, suffer, allow or
permit the exhaust gases from a thermal drryer to
be vented into the open air at an altitude of less than
eighty (80) feet above the foundation grade of the
structure contamming the driver or less than ten (10)
feet above the top of said structure or any adjacent
structure, whichever is greater. In determining the
desirable height of a plant stack, due consideration
shall be given to the local topography, meteorology,
the location of nearby dwellings and public roads,
the stack emission rate; and good engineering
practice as set forth in 45CSR20.

§45-5-5. Control and Prohibition of Particulate
Emissions From an Air Table Operation of a
Coal Preparation Plant.

5.1. No person shall cause, suffer, allow or
permit particulate matter to be vented into the open
air from any air table exhaust in excess of 0.05
grains per dry standard cubic foot of exhaust gases.

5.2. No person shall circumvent this rule by
adding additional gas to any air table exhaust or
group of air table exhausts for the purpose of
reducing the grain loading.

§45-5-6. Control and Prohibition of Fugitive
Dust Emissions From Coal Handling Operations,
amd Preparation Plants and Coal Refuse Disposal
Areas.
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6.1. No person shall cause, suffer, allow or
permit a coal preparation plant or bhandling
operation to operate that is not equipped with a
fugitive dust control system. This system shall be
operated and maintained in such a manner as to
minimize the emission of particulate matter into the
open air. '

6.2, The owner or operator of a coal
preparation plant or handling operation shall
maintain dust control of the premises and owned,
leased; or controlled access roads by paving, or
other suitable measures. Good operating practices
shall be observed in relation to stockpiling, car
loading, breaking, screening; and general
maintenance to minimize dust generation and
atmospheric entrainment.

6.3. Fugitive emissions from coal preparation
plants and handling operations which are subject to
this rule shall be exempt from the provisions of
45CSR17. provided that such sources shall not be
exempt from the provisions of W.Va. Code §§22-5-

1 et seq.. including the provisions of §22-5-3
relating to statutorv air pollution.

6.34. Owners or operators of coal handling
operations and coal preparation plants located in
the area of Brooke County west of State Route 2,
north of an extension of the southern boundary of
Steubenville Township in Jefferson County, Ohio,
and south of the Market Street Bridge shall comply
with the following fugitive dust control provisions:

6.34.a. Farticulate matter mass emissions
shall not exceed 0.001 pounds per ton of coal input
from any coal crusher or coal screening operation.

6.34.b. Visible particulate emissions shall
not exceed five percent (5%) opacity from any coal
crushing or screening operation or from any coal
conveying system.

6.34.c. A definitive, approvable plan to
control fugitive dust entrainment and emissions
from vehicular traffic and activity areas including,
but not limited to, paved and unpaved haulroads,
stockpile areas, haulway berms; and plant access

roads to public streets and highways shall be
submitted to the Director and such a plan shall be
embodied in a consent order approved by the

Director. For plants or handling operations in-

existence on the effective date of this rule, the plan
shall be submitted to the Director on or before May
1, 1993. For plants or handling operations not in
existence on the effective date of this rule, the plan
shall be deemed filed upon filing of an application
for construction, modification; or relocation
pursuant to Ssection 810 of thisrute.

6.4.c.1. Provide specific scheduled
treatment frequencies for all areas of vehicular
activity and stockpiling using water and/or chemical
dust suppressants at sufficient application rates and
intensities and wet flushing and vacuum sweeping
for paved surfaces so as to reduce uncontrolled
fugitive dust emissions by at least ninety-five
percent (95%) as determined by methods and
procedures in the document, "Control of Open
Fugitive Dust Sources" (EPA 450/3-88-008,
September, 1988) or other measures which achieve
equivalent emission reductions as determined in
accordance with the reference document.

6.4.c.2. Provide for daily monitoring
and recordkeeping and not less than monthly
reporting of dust control measures to the Director,
including, but not hmited to, water and chemical
usage rates; chemical dust suppressant dilution
ratios; accurate water and/or chemical flow rates or
volumes through stationary or mobile dust
suppression equipment and system pressures;
beginning and ending times for treatment; traffic
rates and types of vehicles using plant haulways,
access roads and other vehicle activity areas;
meteorological conditions relevant to control
program requirements and equipment maintenance
and downtime records.

6.4.c.3. Provide that no coal be
unloaded from trucks which are not, upon entry to
the plant or handling facility, tarped or otherwise
covered to prevent dust entrainment, spillage or re-
entrainment.
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6.4.c.4. Provide that the wheels, tires
and underbodies of all coal trucks be fully cleaned
by an automatic washing system or equivalently
effective system prior to exiting onto paved streets
or highways from the premises of the plant or coal
handling operation if such trucks travel over
unpaved or soiled areas within the plant or coal
handling operation.

6.4.c.5. Provide that all paved traffic
areas be water flushed and vacuum or broom swept
daily or altemnatively be treated with water and/or
chemical dust suppressants in accordance with
Sectton paragraph 6.34.c.1, ofthusrule.

6.4.c.6. Provide that all reports
required under this section be certified to be true
and accurate by the owner or operator prior to
submission to the Director.

6.4.¢.7. Provide that the design of dust
suppression systems or equipment, including but
not limited to, number of trucks and truck tank
capacity, spray bar or header volumes and
pressures, spray system pump specifications, type
of chemicals used, number and design of vacuum
trucks maintained and other similar information be
clearly incorporated.

6.34.d. The Director may consider or
Incorporate exceptional provisions to the fugitive
dust control plans or schedules approved pursuant
to Section paragraph 6.34.c. taking into
consideration such conditions as rainfall, snow
cover; and freezing weather.

845-5-7. Standards for Coal Refuse Disposal
Areas.

7.1. In order to prevent and control air
pollution from coal refuse disposal areas, the

operation of coal refuse disposal areas shall be
conducted in accordance with the standards

established by this section.

7.2, Coal refuse is not to be deposited on any
coal refuse disposal area unless the coal refuse is

deposited in such a manner_as to minimize the
possibility of ignition of the coal refuse.

7.3._Coal refuse disposal areas shall not be so
located with respect to mine openings, tipples or
other mine buildings, unprotected coal outcrops or
steam lines, that these external factors waill
contribute to the jenition of the coal refuse on such
coal refuse disposal areas.

7.4, Vegetation and combustible matenal
shall not be left on the ground at the site where a
coal refuse pile is to be established, unless it s
rendered inert before coal refuse is deposited on
such site.

7.5. _Coal refuse shall not be dumped or
deposited on a coal refuse pile known to be buming,

except for the purpose of controlling the fire or
where the additional coal refuse will not tend to

ignite or where such dumping will not result in
statutory air pollution.

7.6. Materials with low isnition points used in
the production or preparation of ¢oal, including, but
not limited to. wood. brattice cloth, waste paper.
rags, oil and grease, shall not be deposited on any
coal refuse disposal area or mn such proximity as

will reasonablv contribute to the ignition of a coal
refuse disposal area,

7.7._Garbage, trash, houschold refuse and like

materials shall not be deposited on or near any coal
refuse disposal area.

7.8. The deliberate ignition of a coal refuse
disposal area or the ignition of any materials on
such an area by any person or persons is prohibited.

§45-5-8. Burning Coal Refuse Disposal Areas.

8.1.  Each burning coal refuse disposal area
which allegedly causes air pollution shall be
investigated by the Director.

8.2. Each burning coal refuse disposal area

which causes air pollution shall be considered on an
individual basis bv the Director. Consistent with
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the declaration of policy and purpose set forth in
W. Va. Code §22-5-1. as well as the established
facts and circumstances of the particular case, the
Director shall determine and may order the
effectuation of those air pollution control measures
which _are adequate for each such coal refuse
disposal area. '

8.3. With respect to all burning coal refuse
disposal areas, the person responsible for such coal
refuse disposal areas or the land on which such coal
refuse disposal areas are located shall use due

diligence to control air pollution from such coal-

Consistent with _the
declaration of policy and purpose set forth in W,
Va._ Code §22-5-1. the Director shall determine
what constitutes due diligence with respect to each
such buming coal refuse disposal area. When a
studv of any bumning coal refuse disposal area by
the Director establishes that air pollution exists or
may be created, the person responsible for such
coal refuse disposal area or the land on which such
coal refuse disposal area is located shall submit to
the Director a report setting forth satisfactory
methods and procedures to eliminate, prevent or
reduce such air pollution. The report shall be
submitted within such time as the Director shall
specify. The report for the elimination. prevention
or reduction of air pollution shall contain sufficient
information, including, completion _dates, to
establish that such corrective measures can be
executed with due diligence. If approved by the
Director. such corrective measures and completion
dates shall be embodied in a consent order issued
pursuant to W, V&, Code §§ 22-5-1 et seq. If such
report is not submitted as requested or if the
Director determines that the methods and
procedures set forth in such report are not adequate
to reasonably control such air pollution he or she
shall issue an order requiring the elimination,
prevention or reduction of such air pollution.

refuse disposal areas.

§45-5-79. Monitoring of Operations.

contintonsty—operate—monttoring —devices;—as
foltows:Thermal dryers subject to subsection 4.1

shall__meet the monitoring_and calibration
requirements set forth under 45CSR16.

9 2. The owner or operator of a thermal dryer
subject to subsection 4.1.b shall install, calibrate,
maintain and_continuously operate monitoring
devices, as set forth in the Appendix to this mle.

§45-5-810. Construction, Modification; and
Relocation Permits.

810.1. No person shall construct, modify; or
relocate any coal preparation plant or coal handling
operation without first obtaining a permit in
accordance with the provisions of W. Va. Code
§822-5-1 et seq. and the Director's rules for review
and permitting of new or modified sources, except
that coal handling operations which are not



“stationary sources” as defined by Section
subdivision 2.25.b of 45CSR13 are not required to
obtain a permit under 45CSR13. The terms
"construction”, "modification” and "relocation"
shall have the meaning ascribed to them in
45CSR13.

§45-5-911. Operating Permits.

511.1. The owner or operator of each coal
preparation plant mrexistence-omtheeffecttvedate
of this-rute shall submit a complete application for
an operating permit to the Director-nottater-than

. o the cfieotive-tate-of s,

11.1.a. The operating permit application
shall contain sufficient information as in the
judgement of the Director is necessary to enable
him to determine whether the preparation plant and
air pollution control equipment or measures comply
with this rule and other applicable rules.
Information to be furmished in the permit
application shall include but not be limited to:

911.1.a.1. A descnption of the nature,
location, design capacity and typical and maximum
operating schedules of the facility, including,
specifications and drawings showing its design and
plant lay-out; and

9]11.1ba.2. A detailed description as to
what systems of continuous emission reduction are
employed by the facility, emission estimates; and
any other information as necessary to determine the
required emissions control technology or measures
that must be applied.

511.2. It shall be unlawful for any person to
operate a coal preparatlon plant aﬁerﬂ-:enmcﬁcﬂx

if la C.DI"P] lmd] P;’.““t appireation has “".t] bclc.“

seetten, which was in existence on May 1, 1995
that has not submitted a completed operating permit

application to the Director in accordance with this
section by August 1, 1995,

43CSR5

911.3. Any owner or operator of a coal
preparation plant which is constructed, modified; or
relocated after theeffective-date-of-thisrute Mayv 1.
1995 pursuant to a preconstruction permit as
provided under Ssection $10 of-thts—rule, shall
submit a completed application for a new operating
permit, or an amendment to an existing permit in
the case of a modification, within sixty (60) days of
the date of start-up of such new facility, or
modification or relocation. or within ninety (90)
dayvs of the effective date of this rule. whichever
comes later.

511.4. No owner or operator of a coal
preparation plant shall be deemed to be in violation
of this section during the pendency of the Director's
operating permit review period, provided that such
owner or operator has submitted a complete
operating permit application in accordance with this
section and is otherwise in compliance with the
Code and the rules promulgated thereunder.

11.4.a. The owner or operator shall
expeditiously correct any deficiencies and errors
found in the permit application or provide necessary
omitted or supplemental information identified to
the owner or operator by the Director or his or her
duly authorized representative.

11.4 b. The owner or operator shall submit
a written and certified response to any written
Notice of Deficiency (NOD) forwarded by the
Director or his or her dulv authorized representative
within twenty (20) days of receipt of the NOD.

911.5. If, after any investigation made by the
Director, or his designated representative, the
Director shall be of the opinion that an operating
permit holder is violating the provisions of this rule,
the Director; may issue an order suspending or
revoking the operating permit in the manner
provided under W. Va. Code §22-5-5. Such order
shall be considered a cease and desist order for
purposes of administrative and judicial review.
Operating permits revoked or suspended may be
renewed by the Director upon a showing of
compliance with the provisions of this rule, the
permit, the Code; and all other rules.
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911.6. The possession of an_operating permit
by any person shall in no way relieve the holder
thereof of the obligation to comply with the
provisions of this or any other rule or W. Va. Code
§22-5-1 et seq.; provided;;however;-that-the-owrner
i belﬂtul Uf d oUHIGA fUL \r\‘lli\.«}l r.urupmatliuzé

.. +odtmder—this—rul L e

£ CSRI0-shath-omvt . ) .
urder 43C5R36-

11.6.a. That the owner or operator of a
source for which an operating permit is required
under this rule and under 43CSR30 shall onlv be
required to submit an operating permit application

and to obtain an operating permit pursuant to
45CSR30: and

11.6.b. That the owner or operator of a
source for which an operating permit is required
under this rule who chooses to obtain a “General
Operating Permit for the Construction, Modifica-
tion, Relocation, Operation and Prevention and
Control of Air Pollution from the Operation of Coal
Preparation Plants and Coal Handling Operations™
(General Permit) pursuant to 45CSR13 shall only
be required to submit the required registration and
obtain coverage under the General Permit.

911.7. Upon determination by the Director that
the applicant for a permit for a coal preparation
plant may violate applicable emissions standards or
other applicable rules or may cause violations of
ambient air standards the Director shall issue an
order denying an gperating permit for such facility
in the manner provided under W. Va. Code §22-5-
12. Such order shall be considered a cease and
desist order for purposes of administrative and
Judicial review.

911.8. The Director shall not issue an
operating permit to any person who has not paid in
full all fees required under 45CSR22 or any other
applicable fee rule. Failure to pay applicable fees
shall be cause for gperating permit denial,
suspension or revocation, provided that the payment
of fees required under 45CSR22 and possession of
a_45CSR22 _certificate to operate shall not

constitute possession of a valid operating permit as
required under this rule. '

911.9. Operating permits issued under this rule
shall be continuous unless revised, renewed,
revoked, suspended; or otherwise changed under the
provisions of this rule or any other applicable
legislative rule.

effective—date—ofthts—rute:  If not previously
submitted. Aa complete application for an operating
permit shall be submitted to the Director at least
sixty (60) days prior to the date that a an _inactive
plant subject to this Sub=section is to be reactivated.

§45-5-1012. Reportsing and Testing.

-~
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1612.1. At such reasonable times as the
Director may designate, the owner or operator of a
coal preparation plant may be required to conduct
or have conducted stack tests to determine the dust
loading in exhaust gases and mass emission rates of
particulate matter.  All tests to determine
compliance with exhaust gas dust concentrations
and particulate matter mass emission rates shall be
conducted 1 accordance with Methods 1-5 of 40

CFR Part 60, Appendix A aspromulgatedbyHS
EPAonJuly 1,195t provided that all compliance

tests must consist of not less than three (3) test
runs, test run duration shall not be less than sixty
(60) muinutes, and not less than thirty (30) standard
cubic feet of exhaust gas must be sampled duning
each test run. Should the Director exercise his
option to conduct such tests, the operator will
provide all necessary sampling connections and
sampling ports to be located in such manner as the
Director may require, power for test equipment; and
the required safety equipment such as scaffolding,
railings, ladders, etc., to comply with generally
accepted good safety practices.

1+612.2. The Director, or his duly authorized
representative, may conduct such other tests as he
may deem necessary to evaluate air pollution

emissions other than those noted m subsection
1812.1.

1612.3. The owner or operator shall submit a
test protocol for the Director's approval not less
than thirty (30) days prior to any test to determine
compliance with this rule and shall provide at least
fifteen (15) days Totice of all compliance tests to
the Director.

1612.4. Tests to determine compliance with the
visible emission limitations of Ssections 3 and 6
shall be conducted by certified visible emission
observers in accordance with Method 9 of 40 CFR
Part 60, Appendix A as-promulgated-by USEPA
onJuly 1,199 and-as-foltows:,

e visihleemissi ] . -

10

1612 4-d5. Nothing in this-Sub=subsection
124, however, shall preclude any owner or
operator or the Director from using opacity data
from a properly installed, calibrated, maintained;
and operated continuous opacity monitor from
being used as evidence to demonstrate compliance
or a violation of visible emission requirements of
this rule.

1612.56. Any stack venting thermal drryer
exhaust gases and/or air table exhaust gases or
exhaust gases or air from any air pollution control
device shall include straight runs of sufficient length
to establish flow pattems consistent with acceptable
stack sampling procedures. Flow straightening
devices shall be required where cyclonic gas flow
would exist in the absence of such devices.

§45-5-1113. Variance.
31+13.1. Due to unavoidable malfunctions of

equipment, emissions exceeding those provided- for
set forth in this rule may be permitted by the
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Director, upon specific application to the Director,
for periods not to exceed ten (10) days. Such
application shall be made within twenty-four (24)
hours of the malfunction.

1+13.2. In the case of major equipment failure,
an additional time period may be granted by the
Director provided a corrective program including
a final compliance date is submitted to the Director
by the applicant. Upon determination by the
Director that a variance beyond ten (10) days
should be granted, the Director shall cause to be
published in the State Register and within the
county wherein the source lies and all contiguous
West Virginia €counties a Class 1 legal
advertisement of notice ofintent to-grant that such
a variance has been granted. Within fifteen (15)
days of the publication of the later of either the
State Register notice or Class I legal advertisement
notice, any person whose interest may be affected
by the granting of such variance may request a
conference with the Director to show cause why the

variance should—mot—be—granted should be.

terminated.  After such conference or, if no
conference is requested, fifteen (15) days after
publication of the later of either the State Register
notice or Class I legal advertisement notice, the
Director may issue an order granting terminating
such variance. If the Director determines that
additional time shall not be granted the Director
shall_provide prompt notice in writing to the
applicant of this determination.

++13.3. Any person, whose interest may be
affected by the granting of a variance in excess of
ten (10) days and who requests a conference with
the Director pursuant to the provisions of
subsection +}+13.2 of thissection, may appeal an
order of variance to the Air Quality Board in the
same manner as appeals of cease and desist orders
under the provisions of W. Va. Code §22-5-5. Any
person, whose interest may be affected by the
termination of a variance or the denial of a vanance
in_excess of ten (10) days. pursuant to the
provisions of subsection 13.2, may appeal such
action to the Air Quality Board in the same manner
as_appeals of cease and desist orders under the
provisions of W.Va. Code§ 22-5-5.
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§45-5-1214. Transfer of Permits.

1214.1. Any person holding a valid operating
permit under this rule may request that the Director
transfer the operating permit to another person
providing the following conditions are met:

1214.1.a. The permit holder describes, in
writing, the reasons for or circumstances of the
transfer, lists all relevant air quality permit numbers
and certifies that the facility for to which the
permit pertains is in compliance with all air permits
issued by the Director and all applicable rules of the
Director-2_

$214.1b. The transferee identifies and
acknowledges, in writing, that it accepts and will
comply with all permit(s) issued by the Director as
identified in the notice of transfer filed pursuant to
subdivision 14.1.a and that it will comply with all
applicable rules:; and

$214.1.¢c. The permit holder or transferee
pays, at the time of the request for transfer, a
transfer fee of two=hundred dollars ($200) payable
to the Air Pollution Control Fund. Such payment
satisfies the requirement of Ssubsection 4.2 of
45CSR22.

14.2. Once the permittee and proposed
transferee have complied with subsection 14.1, such
a transfer shall be deemed approved unless the

irector notifies the permittee and propose
transferee in writing, within thirty (30) days, that:

14.2 a_ Additional information is required
in order to process and act on the transfer; or

14.2.b. Such a transfer is denied. in which
event the supporting findings of fact and_legal
authoritv for said denial shall be set forth in

14.2b.1. Anv such denial may be
appealed in the same manner as an appeal from

permit_denial under W.Va. Code §22-5-14 and
applicable rules.
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Appendix_
Particulate Emission Limitations and Operational Monitoring Requirements

Applicable to Thermal Drvers Installed Before Qctober 24, 1974

Particulate Emission Limitations

1.1. Thermal drvers installed on or before
March 1. 1970. shall not exceed the emission

limitations of the following table:

Total Plant Volumetric Maximum Allowable

Flow Rate Particulate Ioading
{Standard Cubic Feet Per Drver (Grains Per
Par Minute Standard Cubic Foot)
120.000 or less 0.12
172.000 0.11
245.000 0.10
351,000 0.09
500.000 and aboyve 0.08

1.2. Thermal dryers installed after March 1,
1970. but before October 24. 1974 shall not exceed
the emission limitations of the following table:

Total Plant Volumetric Maximum Allowable

Flow Rate Particulate Loading
{ Standard Cubic Feet Per Dryer (Grains Per
Per Minute Standard Cubic Foot)
75.000 orless 0.10
111.000 0.09
163,000 0.08

|

240.000 and above

-
o=
b}

l.

1.3. For the volumetdg flow rate between any
two consecutive volumetric flow rates stated in
subsection 1.1, and subsection 1.2. of this
Appendix. limitagons shall be as determined by
linear interpolatigh. For the purpose hereof, the
toral volumetic flow rate shall be the total standard
cubic feet of drv gas passed through all thermal
drvers at one_plant location. This value shall be
determined by methods which are acceptable to the
Director.

1.4. When modifications were made to plants
after Mareh 1, 1970 but before October 24, 1974,
that resulted in a significant increase in the total gas
volume passing through a thermal dryer(s). said
drvec(s) will be subject to the emission limitations
of subsection 1.2. of this Appendix even though

12

such_modifications do not include the installation
of a new thermal dryer(s).

Monitoring o erations

2.1 A monitoring device the continuou
measurement of the ternperature of the gas stream
at exit of the thegnal dryer. The moniterin
device is to be certified by the manufacturer to be
accurate_within_plus _or minus three degrees
Fahrenheit (+3°F).

2.2 For thermal dryers that use venturi scrubber
emissions control equipment:

22b.1. A monitoring_device for the
contipuous _measurement of the pressure loss
through the venturi constriction of the control

equipment. The monitoring devige is to be certified
by the manufacturer to be accurate within plus or

22b2. A monitoring device for the
continuous measurement_of the water supply
pressure to the control equipment. The monitoring
device is to be certified by the manufacturer to be
accurate within plus or minus five percent (+5%)

desion water supply pressure, The pressure sensor.

must be located close to the water discharge point
or at such point as approved by the Director,

2 3. All monitoring devices required under
subsection_ 2.2 _of this Appendix are to be
recalibrated at least once annually.
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BEFORE THE WEST VIRGINIA DIVISION OF
ENVIRONMENTAL PROTECTION
OFFICE OF AIR QUALITY

o the matter of ORIGINAL

PUBLIC HEARING ON PROPOSED LEGISLATIVE RULE

45 CSR 5 "To Prevent and Control Particulate
Air Pollution From The Operation of
Coal Preparation Plants and Coal
Handling Operations”

Transcript of proceedings had at a public
hearing in the above-styled matter for the West Virginia
Division of Environmental Protection, Office of Air
Quality at the Conference Room, 1558 Washington Street,
East, Charleston, West Virginia, 25305, commencing at 6:20

p.m. on the 19th day of July 1999, pursuant to notice.
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MS. CHANDLER: Good evening. This public hearing
will now come to order on this 19th day of July, 1999 at
the West Virginia Division of Environmental Protection,
Office of Air Quality’s Conference Room located at 1558
Washington Street, East, Charleston, West Virginia.

The purpose of the public hearing is to receive
comments on the proposed rules filed in the Secretary of

State’s Office on June 16, 1999 and noticed in the State

Register on June 18, 1999. The proposed legislative rules
are 45 CSR 1, 45 CSR 2, 45 CSR 3, 45 CSR 4, 45 C8R 5, 45
CSR 6, 45 CSR 7, 45 CSR 10, 45 CSR 12, 45 CSR 16, 45 CSR
17, 45 CSR 18, 45 CSR 23, 45 CSR 25, 45 CSR 33 and 45 CSR
34. The rules were noticed in a Class I legal

advertisement in both The Charleston Daily Mail and The

Charleston Gazette, and notice was also sent to various

individuals and organizations.

This public hearing is being held pursuant to the
provisions of 29A of the West Virginia Code and Section
110 of the Clean Air Act.

My name is Jeanne Chandler of the Public Information
Office of the West Virginia Division of Environmental
Protection. I will be the moderator for these

proceedings.

Q & A COURT REPORTERS, INC. (800) 937~9512




Section 2.5 Objectionable Odors - This proposed definition underwent a great deal of
discussion during the Stakeholder Review Process. The Chamber is supportive of this
definition based upon the representation by the agency that this odor regulation would be
implemented based upon a combination of factors (investigations, determinations, and
complaints). Recognition of the need for a combination of factors gives the definition of
“objectionable odors™ the depth it needs to avoid abuse by reported complaints that may or
may not be inspired by an environmental condition. The Chamber is supportive of a well
designed regulatory program that assures the environmental regulations will not be subject
to abuse by parties who may wish to use it to advance alternative political objectives.

Section 4.1 Accidental and Other Infrequent Emissions, Reporting - The Chamber had
advanced a concern about the need to create an affirmative obligation for the reporting of
accidental or other infrequent emissions that was reasonable. The OAQ’s proposal both
creates the obligation and clarifies that such a report is due upon the reasonable
determination by a person that they are responsible for the objectionable odor. The Chamber
1s supportive of this language and believes its reasonableness standard complements other
more stringent reporting obligations that are truly environmentally-based. The Chamber
notes a typographical error where the last line of this regulation should read: “reasonably has
knowledge of such discharge.”

Section 7 Enforcement - This language is written such that it fails to recognize the
notification and investigation process described in Section 3 of this rule. The Chamber is
supportive of the need for the OAQ to preserve its authority to exercise its enforcement
authonities when the emission of air pollution is causing a violation of the WV Air Pollution
Control Act. The Stakeholder Review Process invested significant resources in developing
this rule. The Chamber presumes the OAQ intended for this language in Section 7 as a
reservation of enforcement authority that would be invoked after reasonable efforts to

implement Section 3 had failed.

45 CSR 5 - Coal Preparation Plants, Coal Handling, and Coal Refuse

This regulation has been expanded to incorporate the current 45 CSR 1 which
regulates coal refuse. In the interest of consolidating the air quality regulations that impact
the coal industry, it was proposed that its requirements be combined with 45 CSR 5. The
Chamber participated in the efforts to combine these regulations and complements the
OAQ’s efforts to affect this combination as seamlessly as possible. This modification is
consistent with the intent and purpose of the Stakeholder Review Process which was to

revise and update.

Sections 3.2 and 3.3 Particulate Emission Limits - The OAQ has proposed revision to the
opacity limits by offering the statement, during the Stakeholder Review Process, that these
revisions were based upon the nezd to address the calculation of averaging, as opposed to
aggregation. The regulatory impact of these changes was not readily apparent to any of the
participants in the Review Process, to include the OAQ. It is the understanding of the
Chamber that these revisions were not intended to be submitted, since the Stakeholder
participants were so unclear as to the impact of the proposed change. The Chamber urges
that the regulation be restored to its original language.




Section 10 Reports and Testing - The Chamber supports the proposed modifications to this
section to emphasize the EPA test methods used by most operations. The proposal merely
updates and refines the regulation without changing its effect.

Section 11 Varance - The proposed modifications to the administrative process of granting
a variance were discussed at length during the Stakeholder Review Process. The intent of
the modifications was to provide a well defined process for managing equipment failure.
The Chamber supports the OAQ’s inclusion of these revisions. The suggested modifications
will serve to enhance the smooth administration of the variance process that currently exists.
Admunistrative efficiency is an important factor and the Chamber applauds the agency’s
efforts to incorporate such changes.

45 CSR 6 - Combustion of Refuse

Section 3.1.c.4 Pre-Approval of Burning - The proposed revisions to Regulation 6 are

principally those revisions recommended by the OAQ during the Stakeholder Review
Process. Generally, these modifications have been designed to update this regulation. The
Chamber is supportive of the proposed changes and further recommends that the agency
consider the development of an interpretive rule, or other appropriate administrative tool for
implementation, that will provide guidance to the regulated community concerning the new
requirement that approval to conduct burning of land clearing debris must be obtained.
Consistent with the stated geals of this regulatory review process, clear communication as
to what the agency expects of the regulated community will go far to assure smooth
implementation of the modified provisions of Section 3.1.c.4.

45 CSR 7 - Particulate Emissions from Manufacturing Processes

The Stakeholder Review Process devoted significant time to exploring the particulate
emissions control program as set forth under Regulation 7. This 1s a complex rule that
attempts to regulate a very diverse universe of manufacturing processes. This fact alone
seriously complicates any effort to streamline and clarify its intent. The Chamber extends
it complements to the OAQ staff for its efforts during the Stakeholder discussions to explain
the agency’s needs with regard to this rule. The Chamber recommends for consideration the
future need to review the merit of splitting Regulation 7 into several small regulations that
are industry category specific. Such a split would significantly simplify the umplementation
and compliance with this rule.

Section 2.18 Maintenance Operations - The Chamber had proposed consideration by the
Stakeholder Workgroup the need to recognize that certain maintenance operations result in
emissions of particles that are not clearly defined under Regulation 7. This lack of clarity
had resulted in inconsistent interpretation and enforcement. In response to that request, the
OAQ has proposed a definition and a well defined exemption for certain maintenance
operations that are not adversely impacting air quality under Section 10.3. The Chamber is
supportive of these revisions as resulting in clarification of the regulation. These revisions
recogmize the fact that certain maintenance operations are insignificant and mfrequent
sources of particles not warranting extensive regulation, but instead warranting management

through good engineering practices.




Section 2.39.d Type ‘d” Manufacturing Processes - The Chamber had raise concerns over the
need to clarify the scope of those manufacturing processes in which material of any origin
undergoes a chemical change. In response to those comments, the OAQ has proposed the
phrase “and this chemical change results in the emission of particulate matter to the
atmosphere.” The Chamber supports this change as one that serves to enhance the
implementation of and compliance with this rule.

Section 3.7 Emissions from Storage Structures - The revisions to this section were intended
by the Stakeholder Workgroup to be clarifying modifications to the requirement to control
emissions from storage structures. The Chamber supports this revision as one that serves to
streamline the requirement to control emissions from storage structures.

Section 5 - Control of Fugitive Particulate Matter - It was proposed by the Chamber that it
would be appropriate to add language to expand the meaning of a fugitive particulate control
system to include process equipment design, control equipment design or operation and
maintenance procedures. These are important and effective alternatives that warranted
recognition in the regulatory program. The OAQ has proposed inclusion of these alternatives
confirming these fugitive control measures. The Chamber supports these modifications as
enhancements to the meaning of the rule.

Section 10 - Alternative Visible Emission Standards - The Stakeholder Workgroup engaged
in extensive discussions over the need to provide a similar process for demonstrating the
need for an alternative visible enussion standard for start-up and shutdowns as exists for
sources of particles that are regulated from boilers. The results of those discussions are
found in the proposed new section 10.4. The Chamber supports these recommended changes
that create a process by which a manufacturing source operation 1s afforded the opportunity
of demonstrating the need for an alternative standard that 1s protective of air quality.

Sections 10.5 and 10.6 Deminimus Sources of Particles - During the Stakeholder Review,
the Chamber had urged the agency to recognize those manufacturing operations that emit
deminimus amounts of particles and mineral acids. Inclusion of these new sections is a
positive addition to the program. The Chamber is strongly supports an effective regulatory
program that targets those sources that have a reasonable potential of adversely impacting
air quality and that excludes those sources that do not.

Section 11 - Alternative Emussion Lirnits for Duplicate Source Operations - The OAQ has
proposed a section to address duplicate source operations that elect to petition for an
alternative emission limit in response comments raised in the Stakeholder Review Process.
It was recognized by the Stakeholder Review Workgroup that the issues surrounding the state
“duplicate source” rule are very complex. The Chamber supports inclusion of this section
that serves to create a review process for alternative emission limits for duplicate source
operations. This provides an alternative to litigation which enhances regulatory efficiency.

The Chamber advocated for the removal of the “duplicate source” provisions as an archaic
regulatory tool that has long since been rendered obsolete by the Clean Air Act Amendments
and specifically by the NSR program. It is recommended that future modifications to

Regulation 7 should focus on the need to eliminate these requirements.



45 CSR 10 - Sulfur Oxides

Section 3.4.b. Individual Allowable Stack Emission Rates - The Chamber supports the
OAQ’s inclusion of provisions that would allow the agency to address those facilities with
individual stack allowable emission rates differing from those calculated under the nule,
based upon compliance with the criteria set forth in 3.4.b.1 through 3.4.b.6. This rule
revision is evidence of the agency’s interest in working with the regulated community to
assure an implementable program that results in protection of air quality.

Section 4.1.e Deminimus Operations - During the Stakeholder Review, the Chamber had
urged the agency to recognize those manufacturing operations that emit deminimus amounts
of sulfur oxides. Inclusion of this new section is a positive addition to the program. The
Chamber 1s strongly supports an effective regulatory program that targets those sources that
have a reasonable potential of adversely impacting air quality and that excludes those sources

that do not.

Section 8 Testing. Monitoring, Recordkeeping and Reporting - The OAQ presented to the
Stakeholder Review Workgroup a number of modifications it proposed concerning testing,
monitoring, recordkeeping and reporting. The Chamber has supported those modifications,
where appropriate. The Chamber has strongly urged the agency to recognize that
demonstration of compliance can be affected through a number of tools to include sampling
and monitoring. It is the Chamber’s expectation that the OAQ will continue to recognize the
varied options available concerning testing and monitoring. The Chamber has supported
enhanced recordkeeping and reporting to the extent that the OAQ was willing to work with
the regulated sources to develop a useful regulatory tool that would not be unnecessarily
burdensome and expensive. Based upon the representations of the QAQ that its intent was
to enhance the recordkeeping and reporting to assure the effectiveness of Regulation 10, the
Chamber supports the regulatory revisions.

During the Stakeholder Review process it was determined that the development of an
interpretive rule would be appropriate to complement the modifications to Section 8. The

Chamber stands ready to participate in the development of that rule.

Section 10.3 Exemptions - The Chamber supports the proposed exemption from the testing,
monitoring, recordkeeping and reporting requirements for those operations that are known

not to emit levels of sulfur oxides to warrant such requirements. These proposed
modifications are clearly intended to streamline the regulation and provide for an appropriate
level of regulation commensurate with the environmental impact.

45 CSR 17 - Fugitive Particulate Matter

The proposed revisions to Regulation 17 were presented to the Stakeholder Review
Workgroup by the OAQ. The OAQ expressed the need to have a regulatory tool that could
be used to require management of fugitive emissions from sources that were not otherwise
subject to the OAQ regulatory program. In recognition of that expressed need, it was agreed
by the Stakeholder Workgroup that Regulation 17 should be significantly expanded. The



Chamber is supportive of these proposed changes that create a process by which sources
would be contacted by the agency and efforts expended to develop a reasonable emissions

control or suppression program.
45 CSR 18 - Meat Firing

The Stakeholder Workgoup discussed the history of the promulgation of the meat-firing
regulation and concluded that this regulation was no longer warranted, based upon the fact
that its provisions had not recently been invoked, implemented, or useful in an manner to the
public, the agency or the potential regulated community. The Chamber supports the
elimination of this regulation as clearly within the scope of updating the OAQ program.

Additional modifications have been proposed by the Office of Air Quality for the
following regulations to make necessary and appropriate cross-references to the federal
program. The Chamber is supportive of these modifications.

45 CSR 16 - New Source Performance Standards
45 CSR 23 - Municipal Solid Waste Landfills
45 CSR 25 - Hazardous Waste Treatment, Storage, or Disposal Facilities
45 CSR 33 - Acid Rain
45 CSR 34 - Hazardous Air Pollutants

In conclusion, the Chamber provided an oral statement at the hearing of July 19, 1999.
In that statement the Chamber urged that a thorough Response to Comments be provided by
the OAQ concerning the proposed rulemaking package that will explain the intent of the
modifications as was agreed during the Stakeholder Review Process. This will serve to

memorialize the changes that will be made to the regulations and provide guidance
concerning the implementation of these changes.

Respectfully, submitted this 27th of July, 1999.

ckett
e West Virginia Chamber
of Commerce

Jackson & Kelly, PLLC

Post Office Box 553

Charleston, West Virginia 25311

(304) 340-1019

(304) 340-1130 facsimile
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To: Mr. Edward Kropp Date: July 27, 1999
Phone:  304-558-088&5

Fax #:  304-558-1222 Pages: 11, including fax
From: Ruth Knapp cover sheet

Comments:

Attached are Comments on West Virginia
Proposed Revisions.

Celebrating 25 Years of Environmental Progress
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E UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
] M g REGION i
1650 Arch Street
qt ng Philadelphia, Pennsylvania 19103-2029
Mr. Edward L. Kropp, Chief July 27, 1999
Office of Air Quality

West Virginia Department of Environmental Protection
1558 Washington Street, East
Charleston, West Virginia 25311

Dear Mr. Kropp:

Thank you for granting the extended opportunity to comment on the proposed revisions to
the following regulations: 45CSR2, 45CSR3, 45CSRS, 45CSR6 and 45CSR7 to prevent and
control particulate matter pollution. Our comments are outlined in an enclosure to this letter.

FEPA has serious concerns regarding the use of “Director discretion” language contained in
these revisions. In many instances the regulations provide for the Director to approve alternatives
to such things as specified stack test methods or monitoring methods to determine opacity. Such
language for “Director discretior” is not approvable for regulations to be included in a State
Implementation Plan (SIP). You could render these regulations approvable as SIP revisions by
adding language which indicates that the Director would only approve alternatives which have
also been federally approved. For regulations being adopted for purposes of taking delegation of
New Source Performance Standards or Maximum Achievable Control Technology, it is important
to note that currently States may not be delegated the authority to approve alternatives to items
such as stack test methods.

QOur second major concemn is the language which provides automatic exemptions to
sources from enforcement action. EPA is currently reviewing its policy on excess emissions. A
copy of EPA’s current policy statement on this issue is enclosed.

Please include this letter and the enclosed comments in the public record on the proposed
rule revisions. Ruth Knapp of my staff has been assigned to this project. She may be reached at
(215) 814-2191. Ifyou have any questions, please contact Ruth Knapp or Walter Willae, Acting
Chief, Technical Assessment Branch at (215) 814-2150.

Sincerely,

i Ko

Judith M. Katz, Director
r Protection Division

Enclosures
cc: John Benedict

Customer Service Hotline: 1-800-438-2474
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Comments on West Virginia Proposed Revisions

General Comments

1.. The proposed revisions to 45CSRS5 appear to contain additional revisions to the regulation
which have not been submitted for inclusion into the State Implementation Plan (SIP).

2. EPA is currently reviewing its policy on excess emissions and start-ups, shut-downs,
maintenance and malfunctions. Enclosed, please find EPA’s current official policy statement on
this issue as described in the memorandum entitled “Policy on Excess Emissions During Startup,
Shutdown, Maintenance, and Malfunctions” (February 15, 1983). Generally excess emissions
during these periods should be handled with enforcement discretion and not automatically
exempted from enforcement action. EPA has tried to identify major provisions that may be
effected by this policy and any possible revisions to this policy. However, additional provisions in
these proposed regulations could also be effected.

Comments on Proposed Changes to WV Regulation 4SCSR2 “To Prevent and Control
Particulate Air Pollution from Combustion of Fuel in Indirect Heat Exchangers”

45.2-2 Definitions

1. Section 2.14 states in part “This term does not include process heaters as defined in
subsection 2.27.” Process Heaters are defined in subsection 2.26 not subsection 2.27.

45-2-8 Testing, Monitoring, Recordkeeping and Reporting

1. Section 8.1.a and 8.1.b allow the Director to approve equivalent test methods for determining
compliance with opacity and mass emission limits. These provisions provide very broad
Director’s discretion. Although, States may approve minor madifications to test procedures,
alternative methods for determining compliance with opacity and mass emission limits cannot be
approved solely by the State. Any alternative test methods used to determine compliance with
opacity or mass limits must be federally approved.

2. Section 8.2.a states that “such monitoring plan shall include, but not be limited to, one or more
of the following: continuous measurement of emissions, monitoring of emission control
equipment, periodic parametric monitoring, or such other monitoring as required by the Director.”
This provision appears to indicate that the Director ¢could approve a monitoring plan which did
not contain any of the following: monitoring of continuous emissions, monitoring emission control
equipment, and parametric monitoring. A clarification should be provided to indicate if this is the
intent of the provision, or if the intent was to allow the Director to require monitoring in addition
to those types already identified.
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3. Section 8.2 a.3 states that “Excursions outside the range of the control equipment or
operational parameters . . . will not necessarily constitute a violation of this rule.” This provision
implies that excess emissions will not necessarily constitute a violation of the SIP. EPA is
currently reviewing the policy regarding excess emissions particularly as they relate to startup,
shutdown, maintenance, and malfunction and affirmative defense. This provision appears to
remove enforcement discretion and would not be acceptable to EPA.

4. Section 8.5 indicates that the Director may revise testing, monitoring, reporting and
recordkeeping instructions pertaining to this rule. The term “instructions” is not defined in the
rule. This provision provides for very broad Director’s discretion. A State may approve minor
changes to testing, monitoring, reporting and recordkeeping requirements of this rule. However a
State may not solely approve significant changes to these portions of the rule. Significant changes
to testing, monitoring, reporting and record keeping must be federally approved.

45-2-9 Start-ups, Shut-downs and Malfunctions

1. Section 9.3 makes provisions for reporting malfunctions. See General Comments #3.
Based on the language in the proposed regulation, this portion of the rule would not be acceptable
to EPA.

Comments on Proposed Revisions to WV 45CSR3 - To Prevent and Control Air Pollution
from the Operation of Hot Mix Asphalt Plants

45.3-2 Definitions

1. The definition of malfunction differs slightly from the definition in 4SCSR2. If West Virginia
wishes to be consistent, the state could add the phrase “upset condition” as used in 4SCSR2.

45-3-3 Emissions of Smoke and/or Particulate Matter Prohibited and Standards of
Measurement - Visible

1. Section 3.1 and 3.2 allow the Director to approve equivalent methods for determining
opacity. Although States may approve minor modifications to test procedures, alternative
methods for determining compliance with opacity and mass emission limits cannot be approved
solely by the State. Any altemnative test methods used to determine compliance with opacity or
mass limits must be federally approved.

45-3-5 Permits

1. Section 5.3 indicates that permit applicants must demonstrate that they “will not cause or
contribute to the violation of applicable ambient air quality standards.” This section does not
contain specific information about how 2 source would demonstrate that they would not “cause or
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contribute to the violation . . . » The air quality analyses required can sometimes be complex as is
the case with some air modeling analyses. It might be helpful to specify the process and/or
guidance that would be used by an applicant to make such a demonstration.

45-3-6 Reports and Testing

1. Section 6.1 allows the Director to approve equivalent methods for conducting stack tests
instead of using the test in 40 CFR Part 60 Appendix A Method 5. Although, States may
approve minor modifications to test procedures, alternative methods for determining compliance
cannot be approved solely by the State. Any alternative test methods used to determine
compliance with mass emission limits must be federally approved.

Comments on Proposed Revisions to 4SCSRS “To Prevent and Control Air Pollution from
the Operation of Coal Preparation Plants, Coal Handling Operations and Coal Refuse

Disposal Areas.”
4%5-5-2 Definitions

1. Section 2.15 indicates that the Director may approve any method which is a standardized
method for the measurement of opacity. Any method used to determine opacity must be federally

approved.

Comments on Proposed Revisions to 4SCSR6 “To Prevent and Control Air Pollution from
Combustion of Refuse”

45-6-7 Reports and Testing
1. Section 7.1 indicates that the Director may approve alternative stack test methods. Although,
States may make minor modifications to test procedures, alternative methods for determining

compliance cannot be approved solely by the State. Therefore, any alternative stack test methods
used to determine compliance with mass limits must be federally approved.

Comments on 45CSR7 To Prevent and Control Particulate Matter Air Pollution from
Manufacturing Processes and Associated Operations

45-7-10 Exemptions.

1. Section 10.3 exempts maintenance operations from Section 4 (emission limits ) if the owner
conducts operations in a manner consistent with good air pollution control practices for
minimizing emissions. See General Comment #3. The current language is not acceprable to

3
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EPA.

2. Section 10.4 allows an owner or operator to apply for alternative visible emission standards for
periods of - start-up and shut-down. EPA is currently reviewing its policy on excess emissions and
start-ups, shut-downs, maintenance and malfunctions. Although this provision does not allow for
automatic alternative standards, these provisions could be effected by EPA’s policy review.

3. Section 10.5 allows exemptions for small sources from the emission limits of Section 4.1.
West Virginia should clarify what source’s and/or source types would be effected and
demonstrate that this revision would not cause or contribute to violations of ambient air quality
standards or increments.

4. Section 10.6 allows the Director to approve exemptions to Subsection 4.2 for sources of
emissions that can demonstrate on a case-by-case basis that their emissions are insignificant. West
Virginia should clarify what source types this exemption might be applied to and the purpose of
providing these exemptions. In addition, the process by which a source obtains an exemption
should be included in the provision along with the type of demonstration that would be required
to obtain such an exemption.

45-4-11 Alternative Emission Limits for Duplicate Source Operations

1. Section 11.3 indicates that “approval of alternative allowable emission rates...shall be
embodied in a permit issued as an existing stationary source operating permit in accordance with
45CSR13.” Any alternative allowable emission rate provided under section 11 of 45SCSR7 must
be embodied in a federally enforceable permit, and during the permit process, the State must
notify EPA that a source is using this process to obtain an alternative limit. If this mechanism
does not employ a federally enforceable permit, then a public hearing must be held and the
alternative emission limit must be submitted as a revision to the SIP.
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> T8 UNITED STATES ENVIRONMENTAL PROTECTION AGENCY -
{V@ 4 ' WASTMSTON, U.C. 20460 ,
. FEB |5 B
. QFRICE QP
AlR, MOISE AND RADIATION
MEMORANDUM

SUBJECT: Policy on Excess Emissions During Startup, Shutdown, .
Maintenance, and Malfunctions
Ka

FROM: een M. Bcn;ott. Assistant Administrator
for Alr, Noise and Radiation .
TO: Regional Administrators, Regions I=-X

i have Deen asked to clarify my memcrandum of ,
September 28, 1582, concerning policy on excess emissions .during
startup and shutdeown.. .

Specifically, I stated that "startup and shutdown of
process equipment are part of the normal operation of a sourcs
and should be accounted for in the design and implementation of
the coperating procedure for the process and control equipment.
Accordingly, it is reascnable to expect that careful planning
vill elirinate viclations of emission limitations during such
pericds,.® I further stated that "[i]f excess emissions cccur
during routine startup and shutdown of such equipment, they
will be considered as having resulted from a malfunction only
it the scurce can demcnstrate that such emissions were actually
caused Dy a sudden and unforesseable breakdown in the equipment.”

A question has been posed as to vhether thers can be
situations in wvhich it is unreasonable to expect that careful
planning can eliminate violations of enmission limitations
during startup and shutdown, I believe that there can be such .
situations. One such situation, which wvas already mentiocned
in the policy, is a malfunction occurring during these periods..
A malfunction during startup or shutdoewn is to be handled as
any other malfunction in accordance with the policy as

presently written.: )

Another situation is one in which careful and prudent planning
and design will not totally eliminate infrequent short periods
of excesses during startup and shutdown. An example of this
situation would be a source that starts up or shuts down once Or
tvice a year and during that period there are a fev hours vhen
the temperature of the effluent gas is too low to prevent harmful
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ermation of chemicals which would cause severe damage to
control equipnent if the effluent vere allowed to pass through

the contrel egquipment,

Therefore, during this latter situation, (¢ effluent gases -
are bypassed wvhich cause an emission limitation to be exceeded,
this excess need not be treated as a viclationlf the source

can show that the excesses could not have :; n prevented through
careful and prudent planning and design an that bypassing was
unavoidable to prevent loss of life, personal injury, or severe

property damage.
I have clarified the policy coﬁcorﬁing this issue. A copy
is attached,

Attachment

P.B8-11



JUL—2'7—19392 13-4 cPR REG.ILTD APD 215 EBl4 2124  P.B9-11

-

g

- Attachment

POLICY ON EXCESS EMISSIONS DURING STARTUP, SHUTDOWN,
MAINTENANCE, AND MALPUNCTIONS

Intreduction i

Several of the existing State implementation plans (SIPs)
provide for an automatic emission limitation exsmption during
periods of excess emission dus to atartup, shutdown, maintenancs,
or malfunction.* Generally, EPA agrees that the imposition of
a penalty for sudden and unaveoidable malfunctions caused by
circunstances entirely beyond the control of the cowner and/or
operator is not appropriate. Howvever, any activity which can
be foreseen and avoided, or planned, is not within the definition
©f a suydden and unaveidable Dreakdocwn, Since the S1Ps must
provide for attainment and maintenance of the national ambient
aizr gquality standards, SIP provisions on malfunctions must be
narrowly drawn., SIPs may, of course, omit any provisions on
malfunctions. [ror more specific guidance on malfunction
provisions for RACT SIPs, see the April 1978 vorkshop manual
for preparing nonattainment plans}.

I. EXCESS EMISSION PROM MALFUNCTIONS
A. AUTOMATIC EXEMPTION APPROACH

If a SIP contains a malfunction provision, it cannot be
the type that provides for automatic exemption where a malfunctieon
is alleged by a source. Autcomatic exemptions might aggravate
air quality so as not to provide for attainment of the ambient
air quality standards. Additional grounds for disapproving a
SIP that includes the automatic exemption approach are discussad
in more detail at 42 PR 58171 (November 8, 1977) and 42 PR
21372 (April 27, 1977). As a result, IPA cannot approve. any
SIP revisions that provides automatic exemptions foz malfunctioiis.

b Iﬁc term "excess cnisiion' means an air emission rate vwhich
exceads any applicable smission limitation, and "malfunction®
means a sudder and unavoidable breakdown of process or

control equipment.
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B. ERFORCEMENT DISCRETION APPROACH-~SIP EMISSION
LIMITATION ADEQUATE TO ATTAIN AMBIENT STANDARDS

_ EPA can approve SIP revisions vhich incorporate the

- *enforcement discretion approach®, BSuch an Approach can require
the source to demonstrate to the appropriate State agency that
the excess emissions, though constituting a violation, were due
to an unavoidable malfunction, Any malfunction provision must
provide for the commencement of a proceeding to notify the
source of its violation and to determine vhether enforcement
acticn should be undertaken far any period of excess emissions.
In determining vhether an enforcement action- is appropriate,
satisfaction of the following criteria should be considered.

1. To the maximum extent practicadle the air pollutioen
control equipment, process squipment, or processss wers maintained
and cperated in a manner consistent with good practice for

minimizing emissions;

2. Repairs were made in an expeditious fashion when the
operator knew or should have known that applicadble emission
limitations were being exceeded. Off-shift lador and overtime
aust have been utilized, to the extent practicable, to ensure
that such repairs were made as expeditiously as practicable;

3. The amount and duration of the excess emissions
(ineluding any bypass) were minimized to the maximum extent

practicable during periods of such emissicns;

4. All possible steps were taken to minimize the impact
of the excess emissions on amdient air quality; and

5. The excess emissions are not part of a recurring
pattezrn indicative of inadequate design, operation, or majintenance.

I7. EXCESS-EMISSIONS DORING STARTUP, SEUTDOWN, AND
MAINTENANCE : :

Any activity or event which can be foreseen and avoided,
or planned, falls outside of the definition of sudden and
unavoidable breakdown of equipment, Por example, a sudden
breakdown which could have been avoided by better operation and
Baintenance practice 'is not a malfunction. In such cases, the
control agency must enforce £or violations of the emission
limitation. Other such ccmmon evpnts are startup and shutdown

of equipment, and scheduled maintenance.
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.~ Startup and shutdovn of process equipment are part of the
normal operation of a source and should be accounted for in the
planning, design and implementation of operating provedures for
the process and contrel equipment, Accordingly, it is reasonable
to expect that careful and prudent planning and design will ~
eliminate viclations of emission limitations during such periods.
Hovever, tqzma_lnu.aouzcoa“th!zg_ggg_ggigg_;gggcqggnt short
periods of excess emissions during startup and shutdown which
cannot be avoided. Excess emissions during these infreguent
short periods n ot be treatsd as violations providing that

the source adequately ¢ excess could not have been -7
prevented through careful planning and design and that bypassing |
of control equipment was unavoidable to prevent loss of life, .
pPersonal injury, or severe property damage. g -

If excess emissions oceur during routine startup and
shutdown due to a malfunction, then those instances will be
treated as other malfunctions vhich are subject to the malfunction

provisions of this policy. (Reference Part 2 above).

Similarly, scheduled maintenance is a predictable event
which can de scheduled at the discretion of the cperator, and
which can, therefore, be made to coincide vith maintenance on
production eguipment, or other source shutdowns. Consequently,
excess emissions during periods of scheduled maintenance should
be treated as a violation unless & scurce can demonstrate that
such emissions could; have been svoided threugh better scheduyling
for maintenance or -through better cperation and maintenance

practices. \.

e
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Public Hearing Statement of
Kathy G. Beckett
On Behalf of the West Virginia Chamber of Commerce
July 19, 1999

My name is Kathy G. Beckett, an attorney with the law firm of Jackson & Kelly
PLLC. I am offering the following statement on behalf of the West Virginia Chamber of
Commerce (“the Chamber”) conceming the rulemaking package presented for comment by
the Office of Air Quality addressing 45 CSR 1, 2, 3, 4, 5, 6, 7, 10, 12, 16, 17, 18, 23, 25, 33,
and 34. Although the Chamber will be filing more detailed written comments concerning
each of these rules by the filing deadline of July 28, 1999, it would like to offer the following
general comments on this rulemaking package.

The Office of Air Quality (“OAQ”) held a public meeting in Flatwoods, WV on
November 17, 1998, where it announced its goal of updating and “harmonizing” OAQ’s
existing rules in time for submittal to the 2000 Legislature. It was announced that all rules
were open for discussion and review. With that announcement began a rigorous schedule
of meetings to begin the process of collecting comments and ideas about the need to update
and streamline the state’s air quality regulatory program. For those of you who attended the
meetings, I do not have to tell you about the tireless commitment of time the OAQ staff
devoted to Iﬁanaging the review process. Additional support from the stakeholder
participants combined to create a very rich experience.

The Chamber is a strong supporter of the stakeholder review process. The model
where a state administrative agency invites the public to engage in an honest, thoughtful,
open and informal exchange of interests and ideas with the goal of proposing public policy
is an excellent one. Those who attended and participated in the meetings that have taken

place over the past several months were presented with an opportunity to inquire as to the



purpose of various provisions, question one another’s needs, suggest solutions to issues, and
propose language, all of which were presented to the Chief for his consideration.” The more
varied the vantage points of those engaged in the discussion the more creative the answer
became. The Chamber applauds this process and encourages the agency and the public to
look for other opportunities to engage in such an exercise.

As will be identified in the written comments filed on behalf of the Chamber, there
is a very delicate balance that is created in the spirit of compromise. Some of the proposed
modifications that were the subject of the review process represent concepts that meet the
specific needs and concems of certain stakeholders. Recognition of the needs of all
stakeholders and balancing those needs against on moﬂler‘mhmlemlopmem of public
policy is about. Great efforts were made during the discussions to blend the needs of the
group into the recommended changes. The Chamber recommends that the OAQ to develop
a thorough Response to Comments, as a means of recording the intent of the modifications
that have been made.

What made this process work is the stated goal of streamlining and updating the
program. Where appropriate, the OAQ has proposed incorporation of the updated federal
air program. The OAQ has also proposed removal of provisions that are no longer useful.
Although this package certainly represents progress, there remain antiquated regulatory
concepts that we would all be well served to review again. Tossing away items from our past
can be difficult, but the result could be a fresh, new, and efficient regulatory program.

Tonight the Chamber is participating in the next phase of the public review process
by providing oral comments on-the proposed regulatory changes that have been inspired, in

part, by the recommendations of the stakeholders. The Chamber supports the stakeholder

process and supports this rulemaking package.



45CSRS5

TO PREVENT AND CONTROL AIR POLLUTION FROM COAL PREPARATION
PLANTS, COAL HANDLING OPERATIONS AND COAL REFUSE DISPOSAL AREAS

AND
45CSR1
TO PREVENT AND CONTROL AIR POLLUTION FROM COAL REFUSE AREAS
RESPONSE TO COMMENTS

On July 19, 1999 the Office of Air Quality (OAQ) held a public hearing to accept oral comments on
proposed changes to 45CSRS “To Prevent and Control Air Pollution from Coal Preparation Plants,
Coal Handling Operation and Coal Refuse Disposal Areas”. Written comments were accepted
through 5 pm on Wednesday July 28, 1999. The changes proposed by the OAQ will combine the
requirements of 45CSR1 “To Prevent and Control Air Pollution from Coal Refuse Areas” with this
rule. 45CSR1 will be repealed. There was one oral and one written comment specific to 45CSR1.
There was one oral and six written comments specific to 45CSRS. In addition, two persons
commented at the public hearing concerning all of the OAQ’s proposed rules. Both commenters were
generally supportive of the proposed rules and the stakeholder process that was utilized by the OAQ
to generate the proposed rules. One comment was received from the United States Environmental
Protection Agency, Region II1, requesting that the public comment period be extended. The OAQ
responded to this comment by extending the comment period from July 19, 1999, to July 28, 1999.
The OAQ has summarized these comments and provides the following response.

L Commenter: Tom Jarrell (Comments apply equally to 45CSR1 and 45CSR5)

COMMENT A. (Oral Comment on July 19, 1999) The commenter expressed concern that the
consolidation of 45CSR1 with 45CSR5 would dilute and/or eliminate the
requirements of 45CSRI and questioned if the consolidation would also
mean that the West Virginia Air Pollution Commission will be consolidated
into the Office of Air Quality. The commenter questioned if the requirements
of 45CSR1 had been incorporated into the General Permit for Coal
Preparation Plants.

RESPONSE A. All of the enforceable requirements of 45CSR1 have been incorporated into
45CSRS5 and no loss of enforceability will occur as a result. The Air Pollution
Control Commission (APCC) was dissolved in 1994 with the formation of the
West Virginia Bureau of the Environment, Division of Environmental
Protection (WV-DEP). Within the WV-DEP, the Office of Air Quality
assumed responsibility for all of the rules and regulations of the dissolved
APCC. 45CSR1 has not been updated since 1965 and thus still contains the
archaic APCC designation. 45CSRS having been updated contains the current



COMMENT B.

RESPONSE B.

COMMENT C.

RESPONSE C.

COMMENT D.

RESPONSE D.

COMMENT E.

RESPONSE E.

Office of Air Quality designation. The General Permit for Coal Preparation
Plants contains none of the requirements of 45CSR1, thus this change will
have no effect.

(Comment #1 - Written Comments of July 26, 1999) The commenter
questions the effect of combining 45CSR1 and 45CSR35 on the offices of the
Air Pollution Control Commission and the Office of Air Quality.

See “Response A”

(Comment #2 - Written Comments of July 26, 1999) The commenter
questioned if one effect of combining 45CSR1 and 45CSR5 would cause the
operation of a Coal Preparation Plant and a Coal Handling Operation to be
considered one facility or separate facilities.

There will be no loss of enforceability of any of the individual requirements by
combining these rules. The rules will be enforceable whether or not a
preparation plant and a coal handling facility are considered one or separate
facilities. Whether they are considered one or separate facilities depends on
whether or not they are on contiguous property. The rules may be enforced
against the owner or the operator or both.

(Comment # 3 - Written Comments of July 26, 1999) In reference to
“Comment C”, above, the commenter questions if Coal Refuse Areas or Piles
would be considered part of the facility no matter how far away they might
be from a Coal Handling Facility or a Coal Preparation Plant for the control
of fugitive dust matter.

A coal refuse area on contiguous property with a coal preparation plant will
be considered one facility. If on separate parcels of land they will be
considered separate facilities. In either case all the requirements of the
combined rule will be enforceable.

(Comment #4 - Written Comments of July 26, 1999) The commenter is
concerned that the effect of combining 45CSR1 and 45CSR5 will make it
possible or easier to commence using an inactive or discontinued coal refuse
site

The combining of these rules has no effect on a company’s ability to
commence using an inactive refuse site. The current rules nor the combined
version contain any provisions that prohibit the start-up of these sites.



COMMENT F,

RESPONSE F.

1. Commenter:

COMMENT A.

RESPONSE A.

COMMENT B.

(Comment #5 - Written Comments of July 26, 1999) The commenter
questions if the combined 45CSR5 will be incorporated into the General
Permit G-10-A or stand alone as an R-5 Permit.

General Permit G-10-A (now designated G-10-B) does not include coal refuse
piles under its coverage and the OAQ has no intention of expanding the
General Permit to include such facilities. We note that none of OAQ’s rules
currently require a permit for coal refuse piles and the consolidation of Rules
1 and 5 will not change this fact.

CONSOL

Opacity exemptions

The provisions of subsections 3.2 and 3.3 - opacity exemptions, were revised
to allow for averaging of the exemption period with a corresponding
reduction in the allowable opacity from 60% to 40%. These proposed
changes were discussed at the last stakeholder meeting and it was
acknowledged at that time that retention of the existing language in these
provisions was acceptable to all participants. The commenter believes that
the proposed changes to these provisions were kept in the proposed rule draft
as a result of an oversight or clerical error. The commenter requested that
the agency restore the original language.

The OAQ agrees that the proposed changes were left in the proposed rule as
an oversight. A correction will be made by retaining the original language in
45CSRS, subsections 3.2 and 3.3.

Operating permit requirements

Specific Comment #1

Commenter expressed concern with language in subsection 11.2 which as
proposed requires that any preparation plant which was in existence as of
May 1, 1995 shall have filed a completed permit application by August 1,
1995. The commenter also noted that the proposed change to subsection
11.2 was discussed at the last meeting of the PM/SO, Subgroup and it was
agreed that the language requiring submission of application within 90 days
Jfollowing the effective date would be inserted instead of specific dates.

Specific Comment #2

The commenter also expressed concern that the effect of the proposed version
of subsection 11.3 is to require the filing of an application for a new or
modified Regulation 5 operating permit within 60 days after issuance of a
Regulation 13 permit permitting construction, modification or relocation of
a coal preparation plant.




RESPONSE B-1.

RESPONSE B-2.

III. Commenter;

COMMENT A.

RESPONSE A.

COMMENT B.

RESPONSE B.

The proposed revision to subsection 11.2 does not impose any new
requirement on any facility, the proposed language simply replaces references
to the current rule’s effective date with the actual dates.

OAQ records indicate that the retention of the “effective date” language,
rather than specific dates was discussed in the last meeting of the PM/SQ,
Subgroup in relation to subsection 11.3, not subsection 11.2 as the
commenter contends.

The OAQ recognizes that the agency has not fully implemented the
Regulation 5 operating permit program, and companies may not be fully
aware that they are obligated to file either new or amended Regulation 5
operating permit applications. Therefore, the OAQ will revise subsection 11.3
to reflect the effective date of the requirement to submit an application for an
operating permit by replacing the language “after the effective date....” with
“...after May 1, 1995". Recognizing the incomplete implementation of the
program, the OAQ will also provide a grace period for those who may not
have submitted an application pursuant to this requirement by including the
language “or within ninety (90) days after the effective of this rule, whichever
comes later”.

US EPA

SIP issue

The proposed revisions to 45CSR5 appear to contain additional revisions to
the regulation which have not been submitted for inclusion into the State
Implementation Plan (SIP).

EPA 1s correct, the version of 45CSRS which recently received SIP approval
was promulgated in the 1993 legislative session. The version that the
stakeholder group worked from was promulgated in the 1995 legislative
session and differs from the 1993 version. The 1995 version has not received
SIP approval.

Definition of opacity, subsection 2.15

Section 2.15 indicates that the Director may approve any method which is a
standardized method for the measurement of opacity. Any method used to
determine opacity must be federally approved.

OAQ recognizes EPA’s policy and guidance on Director’s discretion and
notes that during the stakeholder process it was decided to make defimtions
consistent throughout all OAQ rules. The language beginning with “as
determined by any chart.......” through “..... by the Director” was added during
stakeholder discussions of Rule 5. However, in later discussions concerning



IV. Commenter:

COMMENT A.

RESPONSE A.

COMMENT B.

RESPONSE B.

V. Commenter:

COMMENT A.

RESPONSE A.

COMMENT B.

RESPONSE B.

consistency in the rules it was decided that this language should be removed
from the definition of “opacity” in all rules. This language was inadvertently
left in Rule 5. Consistency will be attained by removing the indicated
language.

WY Chamber of Commerce

Opacity exemptions

The provisions of subsections 3.2 and 3.3 - opacity exemptions, were revised
fo allow for averaging of the exemption period with a corresponding
reduction in the allowable opacity from 60% to 40%. These proposed
changes were discussed at the last stakeholder meeting and it was
acknowledged at that time that retention of the existing language in these
provisions was acceptable 1o all participants. The commenter believes that
the proposed changes to these provisions were kept in the proposed rule draft
as a result of an oversight or clerical error. The commenter requested that
the agency restore the original language..

The OAQ agrees that the proposed changes were left in the proposed rule as
an oversight. A correction will be made by retaining the original language in
45CSR5, sections 3.2 and 3.3.

Sections 10 and 11
The commenter expressed support for the stakeholder process and proposed
revisions to 45CSRS5 in the spirit of compromise.

No response required.

Conni Gratop Lewis
The commenter expressed concern about the lack of deadlines throughout the
proposed rules. The commenter believes the rules would be strengthened if

such language was included in the rules where appropriate.

The OAQ believes that deadlines are established in 45CSRS5 are appropriate
and sufficient.
The commenter expressed support for the stakeholder process and 45CSR3

as proposed.

No response required.



VI. Commenter: American Electric Power

COMMENT A.

RESPONSE A.

COMMENT B.

RESPONSE B.

COMMENT C.

RESPONSE C.

Definition of opacity, subsection 2.15
Commenter noted that the definition of opacity should be modified to make
it consistent with the definition in 45CSR2.

The OAQ concurs and will make the change.

Opacity exemptions

The provisions of subsections 3.2 and 3.3 - opacity exemptions, were revised
to allow for averaging of the exemption period with a corresponding
reduction in the allowable opacity from 60% to 40%. These proposed
changes were discussed at the last siakeholder meeting and it was
acknowledged at that time that retention of the existing language in these
provisions was acceptable to all participants.

The OAQ notes that the proposed changes were left in the proposed rule as
an oversight. A correction will be made by retaining the original language in
45CSRS5, sections 3.2 and 3.3.

Subsection 9.2
Commenter believes that the reference in subsection 9.2 should be to
subdivision 4.1.b, not subsection 4.2 as noted.

The OAQ concurs and will make the correction.
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In order to obtaln separate transcripts for each of
the rules, the hearing procedure this evening will be to
introduce each rule individually, allow time for oral
comment and close the hearing for that particular rule.
Written comments for any rule may be submitted at the end
of this public hearing tonight. For those of you wishing
to make oral comments, a sign-up sheet was provided and
sign up now if you haven’t already done so. Please limit
your comments to five minutes. The comment period has
been extended until July 28th until 5:00 p.m. Written
comments may be sent to the attention of Edward L. Kropp,
Chief, Office of Air Quality, 1558 Washington Street;
East, Charleston, 25311. Comments will not be accepted by
e-mail. Your comments will be made a part of the rule-
making record.

The court reporter is Ms. Paula J. Moore. She’s with
Q & A Court Reporters, Incorporated. If anyone desires a
transcript of this proceeding, please contact Ms. Moore at
937-2555.

The purpose of this public hearing is to accept
comment on 45 CSR 5, "To Prevent and Control Particulate
Alr Pollution From the Operation of Coal Preparation
Plants and Coal Handling Operations," effective date May

1, 1995. The purpose of 45 CSR 5 is to establish

Q & A COURT REPORTERS, INC. (800) 937-9512
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particulate matter weight and visible emission standards
for coal preparation and coal handling operations in West
Virginia. The rule also establishes monitoring, record
keeping and reporting reguirements and requires that each
owner/operator obtain an annual operating permit from the
Office of Air Quality without which the plant cannot be
operated.

The revisions contained herein are intended to
streamline the requirements of the rule and to incorporate
the requirements of 45 CSR 1 for coal refuse sites. 45
CSR 1 is to be repealed. These changes will bring all of
the Office of Air Quality coal-related rules into oné
rule. The title of 45 CSR 5 is being changed to reflect
this revision and will read, "To Prevent and Control Air
Pollution from the Operation of Coal Preparation Plants,
Coal Handling Operations and Coal Refuse Disposal Areas."
Revisions change opacity limits and methods of
determination for certain operational exception periods.
Other revisions are intended to harmonize this rule with
other rules of the Office of air Quality and to reference
the "General Permit" for coal preparation plants and
handling facilities.

The revisions which incorporate the requirements of

45 CSR 1 will establish standards for coal refuse disposal

Q & A COURT REPORTERS, INC. (800) 937-9512



FORM CSR - LASER REPORTERS PAPER & MFG. CO. B00-626 6312

10

11

12

13

14

15

16

17

18

19

20
21
22
23

24

areas. 45 CS5R 5 is part of the West Virginia State
Implementation Plan approved by the U.S. EPA to assure
attainment and maintenance of attainment with the
National Ambient Air Quality Standards for particulate
matter. The revisions proposed herein were initiated by
the Office of Air Quality as part of a broad effort to
modernize and streamline all the Office rules. The
current revision process is also intended to update and
harmonize this rule with other rules of the Office of nir
Quality.

The proposed revisions are the result of a thorough
review in a stakeholder process that was inclusive of the
Office of Air Quality, representatives of the regulated
community, concerned citizens and the environmental
community.

Upon authorization and promulgation of revisions to
45 CSR 5, the Office of air Quality will seek federal
approval of the rule change by the U.S. Environmental
Protection Agency for inclusion in the State
Implementation Plan for the Federal Clean Air Act.

The floor is now open for public comment.

MR. JARRELL: My name 1s Tom Jarrell, and I’'m a
private citizen. Since 45 CSR 1 is going to be

incoordinated with 45 CSR 5, I’d like to refer my comments

Q & A COURT REPORTERS, INC. (800) 937-9512
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from 45 CSR 1 to this one here, if there’s some way I

could, to keep from having to repeat myself. (See
attached.)

MS. CHANDLER: Thank you. Any other comments? (No
response.) There being nothing further, this public

hearing for 45 CSR 5 is concluded.
(WEEREUPON, the hearing was
concluded at 6:23 p.m.)
(The following excerpt contains comments made by
Mr. Jarrell during the hearing for 45 CSR 1.)

MR. JARRELL: My name is Tom Jarrell, and I live in
Boone County, West Virginia. My concerns, like I stafed,
was where you’re going to incoordinate 45 CSR 1 to 45 CSR
5. Being that 45 CSR 1 was amended or —- what do you call
it? -~ January 1965 and it’s going to be repealed. But it
was incoordinate under the West Virginia Air Pollution
Control Commission, which was abolished or whatever, to
Office of Air Quality.

I know I can’t get answers, but I’d like to know,
Would that mean that the West Virginia Air Pollution
Control Commission would be like consolidated now with the
Office of Air Quality? I know you probably can’t answer
it.

Then another question I’d like to have answered

Q & A COURT REPORTERS, INC. (800) 937-9512
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is, Would this be incoordinate withip the GR-10a general
permit or within the other, you know, like your R-13, R-
35? Because all it has to do is operation of a coal
preparation plant. Then where the CSR 45-1, you know, is
for a coal refuse disposal area, which is being
incoordinated into the operation of a coal preparation
plant and handling facility. So now it’s going to be all |
coordinated together or consolidated. So like most of

these coal companies have got their Preparation plant in

one place and then their coal refuse pile where they truck
coal within a half-mile or a mile.

So what I’d like to know is, Will all of this be
incoordinated into operation of a coal Preparation plant
for fugitive dust matter and particulate matter? What I'm
wanting to know is, Would all of this be "conglomolated"
into one now area for control and everything? Like I
said, it might not make sense to other people, but it does
to me because there’s a little émall coal refuse pile
within a hundred feet of where I live. I’m relating to
that whether they could come along and the operator or
whatever -- see, if this is going to be incoordinated into
the new 45 CSR, could they come along and do something to
that -- start putting refuse or whatever on to that and

then like for control of particulate matter or fugitive

Q & A COURT REPORTERS, INC. (800) 937-9512
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dust? Like this starts to burning, because it’s been
there for years, you know, will Office of Air Quality be
the ones that regulates that end of it where these is what
I call free-law, mining reclamation, but it’s older coal

refuse disposals.

Q & A COURT REPORTERS, INC. (800) 937-9512
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WEST VIRGINIA DIVISION OF ENVIRONMENTAL PROTECTION
OFFICE OF AIR QUALITY

STATE OF WEST VIRGINIA,

COUNTY OF KANAWHA, to-wit:

I, the undersigned, Paula J. Moore, a Certified
Court Reporter and Notary Public within and for the State
of West Virginia, duly commissioned and qualified, do
hereby certify that the foregoing is, to the best of my
skill and ability, a true and accurate transcript of all
the proceedings had in the aforementioned matter.

Given under my hand and official seal “his 27th

day of July 1999,

Certifidd Court Reporter
Notary Public

My commission expires November 12, 2006.

'OFFlClA:SEAL' -
NOTARY PUBLIC
STATE OF WEST VIRGINIA
FAULA J. MOORE
223 NASH LANE
BUFFALO, WV 25033

isslon: Expires N ber 12, 2008
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4406 Venable Ave SE C5
Charleston, WV 25304
July 28, 1999

Edward L. Kropp T
Chief, Office of Air Quality B
West Virginia Division of Environmental Protection

1558 Washington Street East

Charleston, West Virginia 25311

Dear Mr. Kropp;

The following comments are in regard to the package of air quality proposed rules.
While | represented the League of Women Voters in the stakeholder process, they are not the
final or official word of the League, but are my own.

Having read all the proposed rules in one sitting, | am struck first by the amount of
discretion given to the Director. | recognize that discretion and judgement are necessary to the
effective enforcement of air quality regulations, but in 45CSR 3, section 5.4, the director has
discretion to revoke the operating permit of a hot mix asphalt plant that did not maintain the
requirements of the rule. Since the requirements are basic--no particulates beyond a certain
standard, | believe that the rule should read, “shall revoke, unless good cause is shown by the
permitee”. Similar language should be used in the equivalent sections throughout this
regulatory package. Giving wide latitude to the Director could provide a legal defense to
favoritism, should a Director be so inclined.

I am similarly concerned about the lack of deadlines throughout the proposed rules.
While it is clearly inappropriate to delineate rigid timelines, it is appropriate to expect that the
agency will act expeditiously in its contacts with the regulated community and the public. It
would strengthen the rules if such language was placed throughout the rules package where
appropriate.

The process used by the Office of Air Quality in revising the rules is excellent. Bringing
together the stakeholders to work tegether, and come to a common understanding, is a process
that should be duplicated, not only within the Divisions of Environmental Protection, but
throughout state government. | hope that as additional air quality rules are revised that the
same process will be used. The rules are indeed improved by this process. | do support the
proposed rule revisions and trust that they will be approved by both the Legislature and the

EPA.

Thank you for making it possible for me and other citizens to participate in this important
project. Inclusiveness made for a better product than earlier rule writing precedures.

Sincerely

T Eority fens

Conni Gratop Lewis
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

REGION 1|
1650 Arch Strpet
5 Fay, Philadelphia, Pennsylvania 19103.2029
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Mr. Edward L. Kropp, Chief Tuly 1, 1999
Office of Air Quality
West Virginia Division of Environmental Protection
1538 Washington Street, East

Charleston, West Visginia 25311

Dear Skipp:

On June 28, 1995, we recsived your Notice of Public Hearing and Public Comment Period
a3 well as copies of the praposed revisions to 16 rules which your office is proposing to adopt,
effective the spring of 2000, Of these 16 proposed rules, we have determined that 14 of them
may be impacted by current federal requirements.. Therefore, we wish to review these proposed
nules and provide your agency with any comments we may have for the public record. This
allows your agency to make any agreed UpON revisions to the proposed rules pursuant to our
comments prior to their formal adoption. This would pave the way for expeditious approvals of
these revised rules by EPA at the time of formal submittal

However, given that we would have had only 14 working days until your scheduled date
to close the public record, our office will not have time to perform the comprehensive review we
normally provide to your sgency. Therefore, I am requesting an extension of the date by which
comments may entered into the public record. If you could provide a 30-day extension we would
be mast appreciative, however, even a 15-day extension would be helpful. EPA would much
prefer to identify any concerns we might bave to your office while the Srare repulations are at the
proposal stage, and work with you to resolve these ¢oncerns before West Virginia formally
adopts and submits these regulations for federal approval.

I know you share my belief that our agencies should work together to avoid disapprovals
and the uncertainties they pose to the regulated comununity and the public. Please let us know
your decision as soon as possible by having your staff contact Harold Frankford at 215 8] 4-2108,

Sincercly,

Margia L. Spink, Associate Director

Offfce of Air Programs
if Protection Division

Celebrating 25 Years of Environmental Progress
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CHRISTOPHER B. POWER
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600 UNITED CENTER
300 VIRGINIA STREET. £AST
CHARLESTON, WEST VIRGINIA 25301

July 9, 1999

Mr. Edward L. Kropp, Chief

Office of Air Quality

W. Va. Div. of Environmental Protection
1658 Washington Street, East
Charleston, West Virginia 25311-2599

>
B @-&'Lf\

———

CLARKSBURG OFFICE
PO . BOX 122
CLARKSBURG, WEST VIRGINIA 2&830F
TELEPHONE (3041 Gz2-s022
TELEFAX t304) 822.5085

Re: Proposed Revisions to 45 CSR 5 - “To Prevent and Control
Air Pollution from Coal Preparation Plants, Coal Handling
Operations and Coal Refuse Disposal Areas”
Comments of Consolidation Coal Company

Dear Mr. Kropp:

The following comments are submitted on behalf of Consolidation Coal Company
(CONSOL). CONSOL operates coal mines and related facilities in seven states, including
several operations in West Virginia, and has significant experience in the areas of coal
preparation and processing. As a result, CONSOL has a great interest in regulatory
programs affecting coal preparation and handling activities. As you know, CONSOL was
represented throughout the Office of Air Quality’s recently concluded Regulatory
Workgroup proceedings involving the OAQ’'s PM/SO2 regulations, including 45 CSR 5.

After reviewing the Office of Air Quality’s proposed revisions to 45 CSR 5 (“To
Prevent and Control Air Pollution From the Operation of Coal Preparation Plants, Coal
Handling Operations and Coal Refuse Disposal Areas”), we are concerned with the
following proposed changes:

1. Subsections 3.2 and 3.3 - Opacity exemptions.

These provisions have been revised to reduce the opacity standard (from

60% to 40%) which applies for de minimis
to build a fire of operating quality.

periods of time and during efforts
As CONSOL noted in previous

communications to the OAQ’'s PM/S0O2 Subgroup, we do not believe there
was a sufficient explanation of why the OAQ views these changes as
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necessary or how these revisions address the problem with opacity
measurement which the OAQ apparently believes exists under the current
regulation,

These proposed changes were discussed at the last meeting of the PM/S0O2
Subgroup and it was acknowledged at that time that retention of the existing
language in these provisions was acceptable to all participants. Indeed, it is
our belief that the proposed changes to these provisions were kept in the
proposed rule draft as a result of an oversight or clerical error. We
respectfully request that the agency remove such changes from the revised
rule before it is submitted for approval by the Legislature.

2. Subsections 11.2 and 11.3 ~ Operating Permit Requirements.

As noted in my letter of May 7, 1999 to Mr. Jesse Adkins, Assistant Chief
and Leader of the PM/SO2 Subgroup, we remain concerned with respect to
the agency’s interpretation and application of the 45 CSR 5 operating permit
requirements.

The operating permit program under Regulation 5 has been in a state of flux
since the October 22, 1993 changes to the rule. On January 13, 1994, the
Air Pollution Control Commission issued an Advisory Opinion stating that the
completion of sections |, Il and X! of the OAQ’s operating permit application
shall constitute the filing of a “complete application” under Regulation 5.
Although the rule was amended again in 19395, no operating permits were
ever issued for coal preparation plants.

A General Permit under Regulations 5 and 13 was issued last year.
However, coverage under that permit is voluntary, not mandatory, and this
requires the filing of a new application -- which normally occurs only when
there is construction or modification of a preparation plant eligible for
coverage under the permit. Despite this, the OAQ has not clarified the status
of those facilities for which Regulation 5 permit applications have been
submitted but which have not elected to apply for coverage under the
General Permit. (We believe the majority of preparation plants fall within this

category.)

Under the language of subsection 11.2 as now proposed by the agency,
the obligation to submit a complete Regulation 5 operating permit application
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CC.

will be applied to any preparation plant which was in existence as of May 1,
1995, and any such plant could be found to be in noncompliance if such an
application was not filed by August 1, 1995. To our knowledge, however, no
Regulation 13 permit issued to an owner or operator of a coal preparation
plant has included any reference to such a requirement, and until this
proposed change, the OAQ has not made known that it intended to begin
applying this regulatory provision in this manner. We therefore request that
the agency replace the language in the proposed rule with a provision which
requires that a complete operating permit application be submitted within
ningty (80) days following the effective date of the amended rule for all coal
preparation plants for which such an application_was not_previously

submitted.

Moreover, the effect of the proposed new version of subsection 11.3 would
be to require the filing of an application for a new or modified Reguiation 5
operating permit within 60 days after issuance of a Regulation 13 permit
covering construction or modification of a coal preparation plant. However,
a stand-alone Regulation 5 operating permit (apart from the General Permit)
has never been developed. We therefore request that the agency either add
a provision in the rule or adopt a policy which recoanizes that such a newly
issued Requlation 13 permit may. at the Director's discretion, be utilized to
satisty the requirement for obtaining a Regulation 5 operating permit.

The proposed change to subsection 11.2 was discussed at the last meeting
of the PM/SO2 Subgroup and it was acknowledged at that time that the
language requiring submission of applications within ninety (90) days
following the effective date of the amended regulation would be inserted,
instead of specific dates. We respectfully request that the agency revise this
provision accordingly before the proposed rule is submitted for approval by

the Legislature.

Thank you for your attention to this matter.

Sincerely,

it e

Christopher B. Power
Counsel, Consolidation Coal Company

Mr. Jesse Adkins
Mr. Richard L. Kerch
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West Virginia Department of Environmental Protection
1558 Washington Street, East
Charleston, West Virginia 25511

Dear Mr. Kropp:

Thank you for granting the extended opportunity to comment on the proposed revisions to
the following regulations: 45CSR2, 45CSR3, 45CSRS5, 45CSR6 and 45CSR7 to prevent and
control particulate matter pollution. Our comments are outlined in an enclosure to this letter.

EPA has serious concerns regarding the use of “Director discretion™ language contained in
these revisions. In many instances the regulations provide for the Director to approve alternatives
to such things as specified stack test methods or monitoring methods to determine opacity. Such
language for “Director discretion” is not approvable for regulations to be included in a State
Implementation Plan (SIP). You could render these regulations approvable as SIP revisions by
adding language which indicates that the Director would only approve alternatives which have
also been federally approved. For regulations being adopted for purposes of taking delegation of
New Source Performance Standards or Maximum Achievable Control Technology, it is important
to note that currently States may not be delegated the authority to approve alternatives to items
such as stack test methods.

Our second major concern is the language which provides automatic exemptions to
sources from enforcement action. EPA is currently reviewing its policy on excess emissions. A
copy of EPA’s current policy statement on this issue is enclosed.

Please include this letter and the enclosed comments in the public record on the proposed
rule revisions. Ruth Knapp of my staff has been assigned to this project. She may be reached at
(215) 814-2191. If you have any questions, please contact Ruth Knapp or Walter Wilkie, Acting
Chief, Technical Assessment Branch at (215) 814-2150.

Sincerely,

W 10 %/M
Judith M. Katz, Director ‘
r Protection Division

Enclosures

cc: John Benedict

Customer Service Hotline: 1-800-438-2474



Comments on West Virginia Proposed Revisions

General Comments

1.. The proposed revisions to 45CSR5 appear to contain additional revisions to the regulation
which have not been submitted for inclusion into the State Implementation Plan (SIP).

2. EPAis currently reviewing its policy on excess emissions and start-ups, shut-downs,
maintenance and malfunctions. Enclosed, please find EPA’s current official policy statement on
this issue as described in the memorandum entitled “Policy on Excess Emissions During Startup,
Shutdown, Maintenance, and Malfunctions” (February 15, 1983). Generally excess emissions
during these periods should be handled with enforcement discretion and not automatically
exempted from enforcement action. EPA has tried to identify major provisions that may be
effected by this policy and any possible revisions to this policy. However, additional provisions in
these proposed regulations could also be effected.

Comments on Proposed Changes to WV Regulation 45CSR2 “To Prevent and Control
Particulate Air Pollution from Combustion of Fuel in Indirect Heat Exchangers”

45-2-2 Definitions

1. Section 2.14 states in part “This term does not include process heaters as defined in
subsection 2.27.” Process Heaters are defined in subsection 2.26 not subsection 2.27.

45-2-8 Testing, Monitoring, Recordkeeping and Reporting

1. Section 8.1.2 and 8.1.b allow the Director to approve equivalent test methods for determining
compliance with opacity and mass emission limits. These provisions provide very broad
Director’s discretion. Although, States may approve minor modifications to test procedures,
alternative methods for determining compliance with opacity and mass emission limits cannot be
approved solely by the State. Any alternative test methods used to determine compliance with
opacity or mass limits must be federally approved.

2. Section 8.2.a states that “such monitoring plan shall include, but not be limited to, one or more
of the following: continuous measurement of emissions, monitoring of emission control
equipment, periodic parametric monitoring, or such other monitoring as required by the Director.”
This provision appears to indicate that the Director could approve a monitoring plan which did
not contain any of the following: monitoring of continuous emissions, monitoring emission control
equipment, and parametric monitoring. A clarification should be provided to indicate if this is the
intent of the provision, or if the intent was to allow the Director to require monitoring in addition
to those types already identified.



3. Section 8.2 a.3 states that “Excursions outside the range of the control equipment or
operational parameters . .. will not necessarily constitute a violation of this rule.” This provision
implies that excess emissions will not necessarily constitute a violation of the SIP. EPA is
currently reviewing the policy regarding excess emissions particularly as they relate to startup,
shutdown, maintenance, and malfunction and affirmative defense. This provision appears to
remove enforcement discretion and would not be acceptable to EPA.

4. Section 8.5 indicates that the Director may revise testing, monitoring, reporting and
recordkeeping instructions pertaining to this rule. The term “instructions” is not defined in the
rule. This provision provides for very broad Director’s discretion. A State may approve minor
changes to testing, monitoring, reporting and recordkeeping requirements of this rule. However a
State may not solely approve significant changes to these portions of the rule. Significant changes
to testing, monitoring, reporting and record keeping must be federally approved.

45-2-9 Start-ups, Shut-downs and Malfunctions

1. Section 9.3 makes provisions for reporting malfunctions. See General Comments #3.
Based on the language in the proposed regulation, this portion of the rule would not be acceptable
to EPA.

Comments on Proposed Revisions to WV 45CSR3 - To Prevent and Control Air Pollution
from the Operation of Hot Mix Asphalt Plants

45-3-2 Definitions

1. The definition of malfunction differs slightly from the definition in 45CSR2. If West Virginia
wishes to be consistent, the state could add the phrase “upset condition” as used in 45CSR2.

45-3-3 Emissions of Smoke and/or Particulate Matter Prohibited and Standards of
Measurement - Visible

1. Section 3.1 and 3.2 allow the Director to approve equivalent methods for determining
opacity. Although States may approve minor modifications to test procedures, alternative
methods for determining compliance with opacity and mass emission limits cannot be approved
solely by the State. Any alternative test methods used to determine compliance with opacity or
mass limits must be federally approved.

45-3-5 Permits

1. Section 5.3 indicates that permit applicants must demonstrate that they “will not cause or
contribute to the violation of applicable ambient air quality standards.” This section does not
contain specific information about how a source would demonstrate that they would not “cause or



contribute to the violation . . . ” The air quality analyses required can sometimes be complex as is
the case with some air modeling analyses. It might be helpful to specify the process and/or
guidance that would be used by an applicant to make such a demonstration,

45-3-6 Reports and Testing

1. Section 6.1 allows the Director to approve equivalent methods for conducting stack tests
instead of using the test in 40 CFR Part 60 Appendix A Method 5. Although, States may
approve minor modifications to test procedures, alternative methods for determining compliance
cannot be approved solely by the State. Any alternative test methods used to determine
compliance with mass emission limits must be federally approved.

Comments on Proposed Revisions to 45CSR5 “To Prevent and Control Air Pollution from
the Operation of Coal Preparation Plants, Coal Handling Operations and Coal Refuse
Disposal Areas.”

45-5-2 Definitions

1. Section 2.15 indicates that the Director may approve any method which is a standardized
method for the measurement of opacity. Any method used to determine opacity must be federally
approved.

Comments on Proposed Revisions to 45CSR6 “To Prevent and Control Air Pollution from
Combustion of Refuse”

45-6-7 Reports and Testing

1. Section 7.1 indicates that the Director may approve alternative stack test methods. Although,
States may make minor modifications to test procedures, alternative methods for determining
compliance cannot be approved solely by the State. Therefore, any alternative stack test methods
used to determine compliance with mass limits must be federally approved.

Comments on 45CSR7 To Prevent and Control Particulate Matter Air Pollution from
Manufacturing Processes and Associated Operations

43-7-10 Exemptions.

1. Section 10.3 exempts maintenance operations from Section 4 (emission limits ) if the owner
conducts operations in a manner consistent with good air pollution control practices for
minimizing emissions. See General Comment #3. The current language is not acceptable to

)




EPA.

2. Section 10.4 allows an owner or operator to apply for alternative visible emission standards for
periods of start-up and shut-down. EPA is currently reviewing its policy on excess emissions and
start-ups, shut-downs, maintenance and malfunctions. Although this provision does not allow for
automatic alternative standards, these provisions could be effected by EPA’s policy review.

3. Section 10.5 allows exemptions for small sources from the emission limits of Section 4.1.
West Virginia should clarify what source’s and/or source types would be effected and
demonstrate that this revision would not cause or contribute to violations of ambient air quality
standards or increments.

4. Section 10.6 allows the Director to approve exemptions to Subsection 4.2 for sources of
emissions that can demonstrate on a case-by-case basis that their emissions are insignificant. West
Virginia should clarify what source types this exemption might be applied to and the purpose of
providing these exemptions. In addition, the process by which a source obtains an exemption
should be included in the provision along with the type of demonstration that would be required
to obtain such an exemption.

45-4-11 Alternative Emission Limits for Duplicate Source Operations

1. Section 11.3 indicates that “approval of alternative allowable emission rates...shall be
embodied in a permit issued as an existing stationary source operating permit in accordance with
45CS8R13.” Any alternative allowable emission rate provided under section 11 of 45CSR7 must
be embodied in a federally enforceable permit, and during the permit process, the State must
notify EPA that a source is using this process to obtain an alternative limit If this mechanism
does not employ a federally enforceable permit, then a public hearing must be held and the
alternative emission limit must be submitted as a revision to the SIP.
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MEMORANDUM

SUBJECT: Policy on Excess Emissions During Startup, Shutdown, .
Maintenancs, and alfunctions

FROM: Ka ¢en M. Bennett, Assistant Administrator
for Air, Noise and Radiation .

TO: Regiconal Administrators, Regions I-x

I have been asked to clarify my memorandum of _
September 28, 1982, concerning pelicy on excsss enissions .during
startup and shutdown.

Specifically, I stated that "startup and shutdown of
process equirment are part of the normal cperation of a scurcs
and should be accounted for in the design and implementation of
the cperating procedure for the process and control equipment,
Accordingly, it is reascnable tC. expect that careful planning
will eliminate violations of emission limizations during such
pericds.” I further stated that "[i]f excess emissions occur
during routine startup and shutdown of such equipment, they
will be considered as having resulted from a malfunction enly -
if the scurcs can demonstrate that such emissions wers actually
Caused by a sudden and unforesaeable bresakdcwn in the equipment.,.”

A question has been posed as to whether thers can be
situations in which i% is unrsascnable to expect that careful
planning can eliminate violations of emission limitations
during startup and shutdown. I believe that thers can be such .
situaticns. Cne such situation, which was already mentioned
in the policy, is a malfunction occurring during these periods.
A malfuncticn during startup or shutdown is to be handled as
any other malfunction in accordancs with the policy as

presently writtsn, )

Ancther situyation is cne in which carsful and prudent planning
and design will not totally eliminate infrsquent short pericds
©f excesses curing startup and shutdown. An example of this
situation would be a source that starts up or shuts down once or
twice a year and during that period there are a fswv hours when L
the tamperaturs of the effluent gas is toco low to prsvent harmfu



ormation of chemicals which would cause severs damage to
control eaquipment 1if the effluent wvere allowed to pass through

the control equipment,

Therefore, during this latter situation, .
are bypassed which cause an emission limitation to be exceeded,
this excess need not be treated as a violationif the source

can show that the excesses could not have gzcn prevented through
careful and prudent planning and design and®that bypassing was
unavoidahle to prevent loss of life, perscnal injury, or severe

property damage.

I have clarified the
is attached,

12 effluent gases -

policy concerning this issue. A copy

Attachment
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MEMORANDUM

SUBJECT: Policy on Excess Emissions During Startup, Shutdown, .
Maintenance, and alfunctions

FROM: Ka een M, Bennett, Assistant Administrator
for Air, Noise and Radiation :

T0: Regyional Administrators, Regions I~-X

I have been asked to clarify my memorandum of _
September 28, 1982, concerning policy on excess omissions.during
startup and shutdown,

Specifically, I stated that “startup and shutdown of
PTOCE3S equipment are part of the normal cperation of a source
and should be accountad for in the design and implementation of
the cperating procesdure for the procsss and control equipment,
Accordingly, it is reascnable to expect that caraful planning
will eliminate viclations of emission limitations during such
periods." I further stated that "[i]f excess emissions occur
during routine startup and shutdown of such equipment, they
will be considered as having resulted froem a malfunction only
if the sourcs can damonstrates that such emizsions were actually
caused by a sudden and unforesaeable brsakdcown in the squipment.”

A question has been posed as to whether thers can be
situations in which it is unreascnable to expect that careful
planning can eliminats viclations of emission limitations
during startup and shutdewn, I believe that there can be such.
situations. Cne such situation, which was alresady montiongd
in the policy, is a malfunction occurring during these periods..
A malfunction during startup or shutdown is to be handled as
any other malfuncticn in accordance with the policy as

presently written, )

Another situation is one in which careful and prudent planning
and design will not totally eliminate infrequent short periods
©f excesses during startup and shutdown. An example of this
situation would be a sourcs that starts up of shuts down once OT
twice a year and during that pericd there are a few hours wh;;f L
the tamperature of the sffluent gas i3 tco low to prevent ha u



ormation of chemicals which would cause severe damage to
control equipment 1f the effluent were allowed to pass through

the control equipment,

Therefore, during this latter situation, if effluent gases -
are bypassed which cause an emission limitation Lo be exceeded,
this excess need not be treated as a viclation®f the source

car; show that the excesses could not have

property damage.
I have clarified the policy concerning this issue, A copy
is attached,

Attachment
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POLICY ON EXCESS EMISSIONS DURING STARTUP, SHUTDOWN,
MAINTENANCE, AND MALPUNCTIONS

Introduction

Several of the existing State implementation plans (SIPs)
provide for an autcmatic emission limitation exemption during
periods of excess emission due to startup, shutdown, maintenance,
or malfunction.® Generally, EPA agrees that the imposition of
a penalty for sudden and unavoidable malfunctions caused by
circumstances entirely beyond the control of the owner and/or
operator is not appropriate., However, any activity which can
be foressen and avoided, or planned, is not within the definition
of a sudden and unavoidable breakdcwn. Since the SIPs must
;Tovide for attainment and maintenance of the naticnal ambient
air quality standards, SIP provisions on malfunctions must be
narrowly drawn. SIPs may, of course, omit any provisions on
malfunctions, [For more specific guidance on malfunction
previsicons for RACT SIPs, see the April 1978 workshop manual
for preparing nonattainment plans]).

I. EXCESS EMISSION FROM MALFUNCTIONS
A. AUTOMATIC EXEMPTION APPROACH

‘If a SIP contains a malfunction provision, it cannot be
the type that provides for autcmatic exemption where a malfunction
is alleged by a scurce, Autocmatic exemptions might aggravate
air quality so as not to provide for attainment of the ambient
air quality standards., Additional grounds for disapproving a
SIP that includes the autcmatic exemption approach ars discussed
in more detail at 42 PR 58171 (November 8, 1577) and 42 PR
21372 (April 27, 1977). As a rssult, EPA cannot approve. any
SIP revisions that provides. automatic exemptions for malfunctiofis.

* Tﬂc term "excess .nisiicn' means an air emission rate which
exceeds any applicable emission limitation, and "malfunction®
means a sudden and unavoidable breakdown of process or

control equipment.




B. ENFCORCEMENT DISCRETION APPROACH--SIP EMISSION
LIMITATION ADEQUATE To ATTAIN AMBIENT STANDARDS

EPA can approve 51 revisions which incorporate the-

¥ "enforcement discretion approach®, Suych an approach can require

the source to dcgonstrato toc the appropriate State agency thae
the excess amissiong, though constituting a vioclation, were due
to an unavoidable malfunction. Any malfunction provision must |
provide for the commencement of a Procseding to notify the
source of its viclation and to determine whether enforcement
action should be undertaken for any period of eXcCess emissions.
In determining whether an enforcement action- is Appropriate,
satisfaction of the following criteria should be considersd.

l. To the maximum extent practicable the air pellution
control equipment, Process equipment, or processes were maintained
and operated in a manner consistent with good practice for

minimizing emissions;

2. Repairs were made in an expeditious fashicn when the

operator knew or should have known that applicable emission
limitations wers Deing exceeded. Off-ghift labor and overtime

Dust have teen utilized, to the extant practicable, to ensurs
that such repairs were made as expeditiously as Practicable;

3. The amount and duratien of the excess emissions
(including any bypass) wers minimized to the maximum extant

practicable during pericds of such enissions;

4. All possible steps were taken to minimize the impact
of the excess emissions on ambient air quality; and

5. The excess emissions are not part of a racurring
pattern indicative of inadequate design, cperation, or maintenance.

1I. EXCESS EMISSIONS DURING STARTUP, SEUTDOWN, AND
MAINTENANCE ’

Any activity or event which can be foreseen and avoided,
or planned, falls cutside of the definition of sudden and

Unavoidable bresakdown of equipment. For example, a sudden
breakdown which could have been avoided by better cperation and

maintenance practice is not a malfunction., 1In such cases, the
contrcl agency must enforce for violations of the emission
limitation., Other such ccmmen evants are startup and shutdown

of equipment, and scheduled maintenancs.
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. T Startup and shutdown of Process equipment are Part of the
normal operaticn of a source and should be accounted for in the
planning, design and implementation of cperating procedures for
the process and control equipment, Accordingly, i is reasonable
to expect that careful and prudent planning and design wilyl -~
eliminate vioclations of emission limitations during such periods,
However, fq:,a_zgu_aauzcts“th!g!_pgx_!!éji_}Ffr'qy!nt short
periods of cxcnst-omis:ionq_durinq_qga:;un_;ﬁa'shutdown which
cannot be avoided. PExcess eniszions during thess infrequent
shert periocds ne
the source adequate 4
prevented through carefyl planning and design and that bypassing |
of control equipment was unaveidable to prevent loss of life, /

Perscnal injury, or severe property damage. » -

Similarly, scheduled maintenancs ls a predictable event
which can be scheduled at the discretion of the cperator, and
which can, therefore, be made to coincide with maintenancs en
production equipment, or other Sources shutdowns, Consaquently,
¢xcess emissions during pericds of scheduled maintenance should
De treated as a vioclation unless a scurce can demonstrata thate
such emissions could: have been avoided through better scheduling
for maintanancs or ‘through better cperation and maintenance

practices.
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Mr. Edward L. Kropp, Chief
Office of Air Quality, WVDEP
1358 Washington Street, East
Charleston, West Virginia 235311

Tuly 27, 1999

Dear Chief Kropp:
RE: Comments on PM/SO; Reg. Revisions

We have reviewed the following three regulations recently proposed for revision by the Office of Air
Quality and offer the following comments on behalf of American Electric Power Corp. (AEP). Before
addressing specific comments. we want to thank the OAQ for providing the opportunity for us to
participate in the stakeholder process used to revise these regulations. The revision of these
regulations was simplified under the leadership of the OAQ staff and this process was a
well-managed program.

45 CSR 2:

§2.21 AEP suggests that the QAQ reconsider the definition of particulate matter as it appears in the
proposed regulation. This definition must be made consistent with the definition found within the
NSPS rules that regulate new sources of the type covered by 435CSR2. The proposed language
clarifies the fact that 45CSR2 is intended to regulate primary particulates and is not intended to
regulate condensable gases. The NSPS regulations for these types of sources (40CFR60 Subparts D.
Da, Db, and D¢) use a similar definition and further specify a filter box temperature that prevents the
false collection of condensable gases as a particulate (see comment on 43CSR2 Appendix below).
The following proposed language should be used in this regulation:

“Particulate matter” means any material, except uncombined water, that exists in a
finely divided form as a liquid or solid,as measured by the applicable reference test
method for that tvpe of source or an equivalent or alternative method.

§3.2 and 3.3: AEP requests that the OAQ consider the clarification of using measurements from a
certified continuous opacity monitoring system to show compliance with the opacity limit. It is
obvious that when method 9 is used, that the data will be in the form of a 6-minute average, however
it is not so obvious when a continuous monitoring system is used. The rule should specify that
6-minute averages will be used for the demonstration even when using a monitoring system.

45 CSR 2 APPENDIX:

§+.1.a: At a minimum, AEP suggests that the OAQ change the temperature setpoint of the oven
specified as 250 °F to a temperature consistent with the NSPS regulations for sources of the type
regulated by 45CSR2. 40CFR60 Subparts D. Da. Db, and D¢ each specify a temperature setpoint of
320 °F. Furthermore, reference test method 5B (for scrubbed units) specifies a temperature of 320 °F.
A temperature of this magnitude is more in line with actual stack temperatures of the non-scrubbed
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Comments on PM/SO: Reg. Revisions
July 27, 1999
Page 2

utility sources and method 5B and ensures that condensable gases are not transformed into liquid and
falsely measured as particulate. A temperature of this magnitude becomes more critical when
particulates are being measured on sources that burn the higher sulfur coal common in the East. We
believe that a more appropriate way to handle the issue of stack testing under 43CSR2 would be to
simply reference the appropriate test method and not attempt to rewrite it within the Appendix to
45CSR2.

45 CSR 5
§2.15: As agreed upon during the stakeholder process, the “opacity” definition should be slightly

modified. The second part of the opacity definition should be deleted to make it consistent with the
definition for opacity in 45CSR2. The following paragraph properly states the needed revision:

“Opacity” means the degree to which emissions reduce the transmission of light and
obscure the view

2
SR g, ed-meth or-the

of an object in the background as-determined-by-any-chart

§3.2 and §3.3: Recognizing that the revisions to these two sections were discussed extensively during
the stakeholder process, we remain concerned that the stringency of these two requirements is being
significantly increased. We understand that the purpose of revising 45CSR5 was to clarify and
modernize the regulation but not to increase the stringency. We believe that the new opacity limit
listed in these sections should be higher.

We feel a more appropriate opacity limit for §3.2 would be 50% if the OAQ is prepared to slightly
increase the stringency of the rule or 53% if the OAQ is satisfied with the current stringency of the
rule. We believe that the proper method for determining a 6-minute opacity limit that is equivalent to
the previous limit of 3 minutes during a I-hour period is as follows. Under the old limit, a source
could conceivably cperate at 60% for a continuous five-minute pericd before an exceedance occurred.
In order to convert to a 6-minute average, one must make the assumption that the source would then
be back in compliance with the 20% standard for the final minute of the 6-minute period. The
resulting average opacity reading would then be 53% calculated as follows: [(53*60)+(1*20))/6. The
equivalent standard for §3.3 could be similarly calculated as 46%. Therefore, with respect to §3.3, we
propose a 30% limit if the OAQ is not interested in increasing the stringency of the rule and 15% if
the OAQ is prepared to slightly increase the stringency of the rule.

§9.2: We believe that the reference in this section is incorrect and that §9.2 should reference
subsection . 1.b, not §4.2 as noted.

45 CSR 10:

§3.1.a: The applicable emission limit in this section should be modified. Recent modeling completed
as part of the Marshall County sulfur dioxide SIP revision process has determined that the proper SO,
weight emission standard for the fuel burning units of the Kammer Plant should be the product of 2.7
and the total design heat inputs for such units. The paragraph below shows the proposed revision to
this section:

For fuel burning units of the Kammer Plant of Ohio Power Company, located in Air
Quality Control Region I, the product of 6-8 2.7 and the total design heat inputs for
such units discharging through those stacks in million British Thermal Units
(BTU’s) per hour.

§3.8: AEP understands that the OAQ has no intentions of requiring 24-hour stack tests, however as
discussed during the stakeholder process. we believe that the opening sentence in this section could be
interpreted to require 24-hour stack tests. AEP requests the OAQ reconsider our previous comment
and modify the first sentence of this section. The first three words of the sentence should be deleted,
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and the sentence should read as follows: “Compliance with the allowable sulfur dioxide emission
limitations..." It seems that the purpose of this sentence is to state the averaging time on which the
enission rates are based and is therefore an integral part of the emissions standard and not a testing
condition. Reference to compliance tests in this section could be misinterpreted to require a 24 hour
long compliance test. There should be no concern that the OAQ’s authority to require compliance
testing is being circumvented by making the proposed change, as §8.1.a specifically provides the
OAQ with ability to require compliance tests.

§8.2.a: AEP recognizes that the issues of testing/demonstrating compliance and monitoring for
compliance were discussed extensively during the stakeholder process, however we believe it is
imperative that this issue be properly clarified within the rule. This paragraph should make it clear
that monitoring is not intended to demonstrate compliance. Compliance is demonstrated by
periodically conducting a reference method test, The first sentence of this paragraph should be
modified as follows: “.. shall install such stack £as monitoring devices as the Director deems
necessary to determine monitor compliance with the provisions of this mle” in order to properly
reflect the role of a continuous emission monitoring device.

§8.2.c: Similar to our comment on §8.2.a we request that this paragraph be clarified to show that
monitoring is not intended as a demonstration test for compliance. The first sentence of this
paragraph should be modified as follows: “...manufacturing process source(s) or combustion
source(s) shall demenstrate monitor compliance with sections...”

§8.2.c.1.A: As agreed upon during the stakeholder process, a statement should be include in this
section confirming that sources meeting the requirements of 40 CFR 75 (Acid Rain) Appendix B will
be deemed to have fulfilled the requirements for a the quality assurance requirements.

§8.2.c.2: The subsection referenced in this section appears to be incorrect. We believe the
proper reference should be §8.2.c., ot §8.5 as noted.

Again, thank you for the opportunity to participate in the stakeholder process that was used to
formulate many of the revisions that have been proposed in these regulations and for the opportunity
10 comment on the proposed regulations. If you have any questions concerning any of the comments
that have been made, please contact me at (614) 223-1262 or at the above address,

Sincerely, /_)

L T Re—
/('_ JJ IV L/ﬁzﬂ'Z’iJC"
Greg Wobdten

Air Quality Section
Environmental Services Division
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T. J. Carroll - WVDEP Office of Air Quality

D. W. Kerap - Legal

M. R. Robida/]. C. Lytle/F. E. Blake/J. P. Novotny - Environmental Services
T. P. Mallan - Charleston

K. Beckett - Jackson & Kelly

D. M. Flannery - Jackson & Kelly

XC:

hiintenal\gjwroaq\pmso2regs.lwp
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July 27, 1999

Edward L. Kropp, Chief

Office of Air Quality

WV Division of Environmental Protec
1558 Washington Street, East
Charleston, West Virginia 25311

Re: Proposed Modifications to 45 CSR
1,2,3,4,5,6,7,10,16, 17, 18, 23, 25, 33, and
34.
Dear Chief Kropp:

The West Virginia Chamber of Commerce (“Chamber”) was a faithful participant in
the Office of Air Quality (“*OAQ™) convened Stakeholder Regulatory Review Workgroup.
From those meetings came a number of recommendations and suggestions that were
presented to the OAQ for consideration in proposing revision to the West Virginia air quality
regulatory program. The Chamber extends its compliments to the OAQ staff for the long
hours it committed to this effort. The Chamber is supportive of the review process as a
forum available to everyone to listen, leamn, and draft proposed state air policy. The open
exchange of concerns, ideas, and recommendations has resulted in a proposal package the
genesis of which the participants can clearly understand. In some instances compromise was
required. The Chamber supports this package of regulatory revisions in the spirit of
compromise. These recommended proposals, as a whole, are appropriate and result in
improvement in the state air quality program.

The following defailed comments are provided on behalf of the West Virginia
Chamber of Commerce.

45 CSR 2 - Particulate ¥missions from Roilers

Section 3 Visible Emisgion Standards - The Chamber had urged consideration of
modifications to the criteria for allowing an alternative visible emission standard. The
Chamber supports the inclusion of the modifications to the regulation to make it more
consistent with the six minute averaging of the rule and to meet the needs of the regulated
community, without comprormising the ultimate ambient air quality for particulates,




Section 8 Testing, Monitoring, Recordkeeping and Reporting - The OAQ presented to the
Stakeholder Review Workgroup a number of modifications it proposed concerning testing,
monitoring, recordkeeping and reporting. The Chamber has supported those modifications,
where appropriate. The Chamber has strongly urged the agency to recognize that
demonstration of compliance can be affected through a number of tools, to include sampling
and monitoring. It is the Chamber’s expectation that the OAQ will continue to recognize the
varied options available concerning testing and monitoring. The Chamber has supported
enhanced recordkeeping and reporting to the extent that the OAQ was willing to work with
the regulated sources to develop a useful regulatory tool that would not be unnecessarily
burdensome and expensive. Based upon the representations of the OAQ that its intent was
to enhance the recordkeeping and reporting to assure the effectiveness of Regulation 2, the
Chamber supports the regulatory revisions.

Section 8.4 addresses the potential need for the development of alternatives to the testing,
monitoring and reporting requirements of the rule. The Chamber is supportive of the
inclusion of this concept. The OAQ proposes to recognize unique operational characteristics
that either make the implementation of Regulation 2, Section 8 impossible or unreasonable.
This modification is evidence of the OAQ’s commitment to work toward the development
of a program that works with the regulated community to assure an effective air quality
regulatory requirement. The Chamber applauds these and other similar efforts,

During the Stakeholder Review process it was determined that the development of an
interpretive rule would be appropriate to complement the modifications to Section 8. The
Chamber stands ready to participate in the development of that rule.

45 CSR 3 - Hot Mix Asphalt

Regulation 3 had not undergone review since 1979, Many of the modifications to this
regulation have been proposed to update and streamline the rule. The Chamber is supportive

of the proposed changes.

Section 3.2 Start-up and Shut-down of Operations - During the Stakeholder Review Process,
the Chamber had urged regulatory recognition of shut-down conditions, as has been done
under the remainder of the OAQ regulatory program. The OAQ has proposed inclusion
thereof. Again, the Chamber applauds the efforts of the OAQ to streamline the regulations
and create consistency where possible.

45 CSR 4 - Objectionable Odors

Regulation 4 is being proposed for significant modification in response to the OAQ’s
recommendations. The Stakeholder Review Process engaged in lengthy discussions over the
concerns of the agency and the problems they wished to see addressed. The Chamber
participated in those discussions and is supportive of this ultimate proposal. This rule is new
and we will all learn more about its impact on the air quality program as the agency begins
to administer it. This proposal is a good first attempt.



Section 2.5 Objectionable QOdors - This proposed definition underwent a great deal of
discussion during the Stakeholder Review Process. The Chamber is supportive of this
definition based upon the representation by the agency that this odor regulation would be
implemented based upon a combination of factors (investigations, determinations, and
complaints). Recognition of the need for a combination of factors gives the definition of
“objectionable odors” the depth it needs to avoid abuse by reported complaints that may or
may not be inspired by an environmental condition. The Chamber is supportive of a well
designed regulatory program that assures the environmental regulations will not be subject
to abuse by parties who may wish to use it to advance alternative political objectives.

Section 4.1 Accidental and Other Infrequent Emissions, Reporting - The Chamber had
advanced a concern about the need to create an affirmative obligation for the reporting of
accidental or other infrequent emissions that was reasonable. The OAQ’s proposal both
creates the obligation and clarifies that such a report is due upon the reasonable
determination by a person that they are responsible for the objectionable odor. The Chamber
is supportive of this language and believes its reasonableness standard complements other
more stringent reporting obligations that are truly environmentally-based. The Chamber
notes a typographical error where the last line of this regulation should read: “reasonably has
knowledge of such discharge.”

Section 7 Enforcement - This language is written such that it fails to recognize the
notification and investigation process described in Section 3 of this rule. The Chamber is
supportive of the need for the OAQ to preserve its authority to exercise its enforcement
authorities when the emission of air pollution is causing a violation of the WV Air Pollution
Control Act. The Stakeholder Review Process invested significant resources in developing
this rule. The Chamber presumes the OAQ intended for this language in Section 7 as a
reservation of enforcement authority that would be invoked after reasonable efforts to
implement Section 3 had failed.

45 CSR 5 - Coal Preparation Plants, Coal Handling, and Coal Refuse

This regulation has been expanded to incorporate the current 45 CSR 1 which
regulates coal refuse. In the interest of consolidating the air quality regulations that impact
the coal industry, it was proposed that its requirements be combined with 45 CSR 5. The
Chamber partigipated in the efforts to combine these regulations and complements the
OAQ’s efforts to affect this combination as seamlessly as possible. This modification is
consistent with the intent and purpose of the Stakeholder Review Process which was to
revise and update.

Sections 3.2 and 3.3 Particulate Emission Limits - The OAQ has proposed revision to the
opacity limits by offering the statement, during the Stakeholder Review Process, that these
revisions were based upon the need to address the calculation of averaging, as opposed to
aggregation. The regulatory impact of these changes was not readily apparent to any of the
participants in the Review Process, to include the OAQ. It is the understanding of the
Chamber that these revisions were not intended to be submitted, since the Stakeholder
participants were so unclear as to the impact of the proposed change. The Chamber urges
that the regulation be restored to its original language.




Section 10 Reports and Testing - The Chamber supports the proposed modifications to this

section to emphasize the EPA test methods used by most operations. The proposal merely
updates and refines the regulation without changing its effect.

Section 11 Variance - The proposed modifications to the administrative process of granting
a variance were discussed at length during the Stakeholder Review Process. The intent of
the modifications was to provide a well defined process for managing equipment failure.
The Chamber supports the OAQ’s inclusion of these revisions. The suggested modifications
will serve to enhance the smooth administration of the variance process that currently exists.
Administrative efficiency is an important factor and the Chamber applauds the agency’s
efforts to incorporate such changes.

" 45 CSR 6 - Combustion of Refuse

Section 3.1.¢.4 Pre-Approval of Burning - The proposed revisions to Regulation 6 are
principally those revisions recommended by the OAQ during the Stakeholder Review
Process. Generally, these modifications have been designed to update this regulation. The
Chamber is supportive of the proposed changes and further recommends that the agency
consider the development of an interpretive rule, or other appropriate administrative tool for
implementation, that will provide guidance to the regulated community concerning the new
requirement that approval to conduct bumning of land clearing debris must be obtained.
Consistent with the stated geals of this regulatory review process, clear communication as
to what the agency expects of the regulated community will go far to assure smooth
implementation of the modified provisions of Section 3.1.c.4.

45 CSR 7 - Particulate Emissions from Manufacturing Processes

The Stakeholder Review Process devoted significant time to exploring the particulate
emissions control program as set forth under Regulation 7. This is a complex rule that
attempts to regulate a very diverse universe of manufacturing processes. This fact alone
seriously complicates any effort to streamline and clarify its intent. The Chamber extends
it complements to the OAQ staff for its efforts during the Stakeholder discussions to explain
the agency’s needs with regard to this rule. The Chamber recommends for consideration the
future need to review the merit of splitting Regulation 7 into several small regulations that
are industry category specific. Such a split would significantly simplify the inplementation
and compliance with this rule.

Section 2.18 Maintenance Operations - The Chamber had proposed consideration by the
Stakeholder Workgroup the need to recognize that certain maintenance operations result in
emissions of particles that are not clearly defined under Regulation 7. This lack of clanty
had resulted in inconsistent interpretation and enforcement. In response to that request, the
OAQ has proposed a definition and a well defined exemption for certain maintenance
operations that are not adversely impacting air quality under Section 10.3. The Chamber is
supportive of these revisions as resulting in clarification of the regulation. These revisions
recognize the fact that certain maintenance operations are insignificant and infrequent
sources of particles not warranting extensive regulation, but instead warranting management
through good engineering practices.




Section 2.39.d Type ‘d’ Manufacturing Processes - The Chamber had raise concerns over the
need to clarify the scope of those manufacturing processes in which material of any origin
undergoes a chemical change. In response to those comments, the OAQ has proposed the
phrase “and this chemical change results in the emission of particulate matter to the
atmosphere.” The Chamber supports this change as one that serves to enhance the
implementation of and compliance with this rule.

Section 3.7 Emissions from Storage Structures - The revisions to this section were intended
by the Stakeholder Workgroup to be clarifying modifications to the requirement to control
emissions from storage structures. The Chamber supports this revision as one that serves to
streamline the requirement to control emissions from storage structures.

Section 5 - Control of Fugitive Particulate Matter - It was proposed by the Chamber that it
would be appropriate to add language to expand the meaning of a fugitive particulate control
system to include process equipment design, control equipment design or operation and
maintenance procedures. These are important and effective alternatives that warranted
recognition in the regulatory program. The OAQ has proposed inclusion of these alternatives
confirming these fugitive control measures. The Chamber supports these modifications as
enhancements to the meaning of the rule.

Section 10 - Alternative Visible Emission Standards - The Stakeholder Workgroup engaged
in extensive discussions over the need to provide a similar process for demonstrating the
need for an alternative visible emission standard for start-up and shutdowns as exists for
sources of particles that are regulated from boilers. The results of those discussions are
found in the proposed new section 10.4. The Chamber supports these recommended changes
that create a process by which a manufacturing source operation is afforded the opportunity
of demonstrating the need for an alternative standard that is protective of air quality.

Sections 10.5 and 10.6 Deminimus Sources of Particles - During the Stakeholder Review,
the Chamber had urged the agency to recognize those manufacturing operations that emit
deminimus amounts of particles and mineral acids. Inclusion of these new sections is a
positive addition to the program. The Chamber is strongly supports an effective regulatory
program that targets those sources that have a reasonable potential of adversely impacting
air quality and that excludes those sources that do not.

Section 11 - Alternative Emission Limits for Duplicate Source Operations - The OAQ has
proposed a section to address duplicate source operations that elect to petition for an
alternative emission limit in response comments raised in the Stakeholder Review Process.
It was recognized by the Stakeholder Review Workgroup that the issues surrounding the state
“duplicate source” rule are very complex. The Chamber supports inclusion of this section
that serves to create a review process for alternative emission limits for duplicate source
operations. This provides an alternative to litigation which enhances regulatory efficiency.

The Chamber advocated for the removal of the “duplicate source” provisions as an archaic
regulatory tool that has long since been rendered obsolete by the Clean Air Act Amendments
and specifically by the NSR program. It is recommended that future modifications to
Regulation 7 should focus on the need to eliminate these requirements.



45 CSR 10 - Sulfur Oxides

Section 3.4.b. Individual Allowable Stack Emission Rates - The Chamber supports the
OAQ’s inclusion of provisions that would allow the agency to address those facilities with
individual stack allowable emission rates differing from those calculated under the rule,
based upon compliance with the criteria set forth in 3.4.b.1 through 3.4.5.6. This rule
revision is evidence of the agency’s interest in working with the regulated community to
assure an implementable program that results in protection of air quality.

Section 4.1.¢ Deminimus Operations - During the Stakeholder Review, the Chamber had
urged the agency to recognize those manufacturing operations that emit deminimus amounts
of sulfur oxides. Inclusion of this new section is a positive addition to the program. The
Chamber is strongly supports an effective regulatory program that targets those sources that
have a reasonable potential of adversely impacting air quality and that excludes those sources
that do not.

Section 8 Testing, Monitoring, Recordkeeping and Reporting - The OAQ presented to the
Stakeholder Review Workgroup a number of modifications it proposed concerning testing,
monitoring, recordkeeping and reporting. The Chamber has supported those modifications,
where appropriate. The Chamber has strongly urged the agency to recognize that
demonstration of compliance can be affected through a number of tools to include sampling
and monitoring. It is the Chamber’s expectation that the OAQ will continue to recognize the
varied options available concerning testing and monitoring. The Chamber has supported
enhanced recordkeeping and reporting to the extent that the OAQ was willing to work with
the regulated sources to develop a useful regulatory tool that would not be unnecessarily
burdensome and expensive. Based upon the representations of the OAQ that its intent was
to enhance the recordkeeping and reporting to assure the effectiveness of Regulation 10, the
Chamber supports the regulatory revisions.

During the Stakeholder Review process it was determined that the development of an
interpretive rule would be appropriate to complement the modifications to Section 8. The
Chamber stands ready to participate in the development of that rule.

Section 10,3 Exgmptions - The Chamber supports the proposed exemption from the testing,
monitoring, recordkeeping and reporting requirements for those operations that are known
not to emit levels of sulfur oxides to warrant such requirements. These proposed
modifications are clearly intended to streamnline the regulation and provide for an appropriate
level of regulation commensurate with the environmental impact.

45 CSR 17 - Fugitive Particulate Matter

The proposed revisions to Regulation 17 were presented to the Stakeholder Review
Workgroup by the OAQ. The OAQ expressed the need to have a regulatory tool that could
be used to require management of fugitive emissions from sources that were not otherwise
subject to the OAQ regulatory program. In recognition of that expressed need, it was agreed
by the Stakeholder Workgroup that Regulation 17 should be significantly expanded. The



Chamber is supportive of these proposed changes that create a process by which sources
would be contacted by the agency and efforts expended to develop a reasonable emissions
control or suppression program.

45 CSR 18 - Meat Firing

The Stakeholder Workgoup discussed the history of the promulgation of the meat-firing
regulation and concluded that this regulation was no longer warranted, based upon the fact
that its provisions had not recently been invoked, implemented, or useful in an manner to the
public, the agency or the potential regulated community. The Chamber supports the
elimination of this regulation as clearly within the scope of updating the OAQ program.

Additional modifications have been proposed by the Office of Air Quality for the
following regulations to make necessary and appropriate cross-references to the federal
program. The Chamber is supportive of these modifications.

45 CSR 16 - New Source Performance Standards
45 CSR 23 - Municipal Solid Waste Landfills
45 CSR 25 - Hazardous Waste Treatment, Storage, or Disposal Facilities
45 CSR 33 - Acid Rain
45 CSR 34 - Hazardous Air Pollutants

In conclusion, the Chamber provided an oral statement at the hearing of July 19, 1999.
In that statement the Chamber urged that a thorough Response to Comments be provided by
the OAQ concerning the proposed rulemaking package that will explain the intent of the
modifications as was agreed during the Stakeholder Review Process. This will serve to
memorialize the changes that will be made to the regulations and provide guidance

concerning the implementation of these changes.

Respectf’ully, submitted this 27th of July, 1999.

?ounse e West Virginia Chamber
of Commerce

Jackson & Kelly, PLLC

Post Office Box 553

Charleston, West Virginia 25311

(304) 340-1019

(304) 340-1130 facsimile
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Mr. Edward L. Kropp, Chief July 27, 1999
Office of Air Quality '

West Virginia Department of Environmental Protection

1558 Washington Street, East

Charleston, West Virginia 25311

Dear Mr. Kropp:

Thank you for granting the extended opportunity to comment on the proposed revisions to
the following regulations: 45CSR2, 45CSR3, 45CSRS, 45CSR6 and 45CSR7 to prevent and
control particulate matter poliution. Our comments are outlined in an enclosure to this letter.

EPA has serious concerns regarding the use of “Director discretion™ language contained in
these revisions. In many instances the regulations provide for the Director to approve alternatives
to such things as specified stack test methods or monitoring methods to determine opacity. Such
language for “Director discretion” is not approvable for regulations to be included in a State
Implementation Plan (SIP). You could render these regulations approvable as SIP revisions by
adding language which indicates that the Director would only approve alternatives which have
also been federally approved. For regulations being adopted for purposes of taking delegation of
New Source Performance Standards or Maximum Achievable Control Technology, it is important
to note that currently States may not be delegated the authority to approve alternatives to items
such as stack test methods.

Our second major concern is the language which prowdes automatic exemptions to
sources from enforcement action. EPA is currently reviewing its policy on excess emissions. A
copy of EPA’s current policy statement on this issue is enclosed.

Please include this letter and the enclosed comments in the public record on the proposed
rule revisions. Ruth Knapp of my staff has been assigned to this project. She may be reached at
(215) 814-2191. If you have any questions, please contact Ruth Knapp or Walter Wilkie, Acting
Chief, Technical Assessment Branch at (215) 814-2150.

Sincerely,

i K

Jugdith M. Katz, Director

r Protection Division

-

Enclosures

cc: John Benedict

Customer Service Hotline: 1-800-438-2474
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Comments on West Virginia Proposed Revisions

General Comments

1.. The proposed revisions to 45CSR5 appear to contain additional revisions to the regulation
which have not been submitted for inclusion into the State Implementation Plan (SIP).

2. EPA is currently reviewing its policy on excess emissions and start-ups, shut-downs,
maintenance and malfiinctions. Enclosed, please find EPA’s current official policy statement on
this issue as described in the memorandum entitled “Policy on Excess Emissions During Startup,
Shutdown, Maintenance, and Malfunctions” (February 15, 1983). Generally excess emissions
during these periods should be handled with enforcement discretion and not automatically
exempted from enforcement action. EPA has tried to identify major provisions that may be
effected by this policy and any possible revisions to this policy. However, additional prowsmns in
these proposed regulations could also be effected.

Comments on Proposed Changes to WV Regulation 4SCSR2 “To Prevent and Control
Particulate Air Pollution from Combustion of Fuel in Indirect Heat Exchangers”

45-2-2 Definitions

1. Section 2.14 states in part “This term does not include process heaters as defined in
subsection 2.27.” Process Heaters are defined in subsection 2.26 not subsection 2. 27

45-2-8 Testing, Monitoring, Recordkeeping and Reporting

1. Section 8.1.a and 8.1.b allow the Director to approve equivalent test methods for determining
compliance with opacity and mass emission limits. These provisions provide very broad
Director’s discretion. Although, States may approve minor modifications to test procedures,
alternative methods for determining compliance with opacity and mass emission limits cannot be
approved solely by the State. Any alternative test methods used to determine compliance with
opacity or mass limits must be federally approved.

2. Section 8.2.a states that “such monitoring plan shall include, but not be limited to, one or more
of the following: continuous measurement of emissions, monitoring of emission control
equipment, periodic parametric monitoring, or such other monitoring as required by the Director.
This provision appears to indicate that the Director could approve a monitoring plan which did
not contain any of the following: menitoring of continuous emissions, monitoring emission contral
equipment, and parametric monitoring. A clarification should be provided to indicate if this is the
intent of the provision, or if the intent was to allow the Director to require monitoring in addition
to those types already identified.

]
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3. Section 8.2 a.3 states that “Excursions outside the range of the control equipment or
operational parameters . .. will not necessarily constitute a violation of this rule.” This provision
implies that excess emissions will not necessarily constitute a violation of the SIP. EPA is
currently reviewing the policy regarding excess emissions particularly as they relate to startup,
shutdown, maintenance, and malfunction and affirmative defense. This provision appears to
rerove enforcement discretion and would not be acceptable to EPA.

4. Section 8.5 indicates that the Director may revise testing, monitoring, reporting and
recordkeeping instructions pertaining to this rule. The term “instructions” is not defined in the
rule. This provision provides for very broad Director’s discretion. A State may approve minor
changes to testing, monitoring, reporting and recordkeeping requirements of this rule. However a
State may not solely approve significant changes to these portions of the rule. Significant changes
to testing, monitoring, reporting and record keeping must be federally approved.

45-2-9 Start-ups, Shut-downs and Malfunctions

1. Section 9.3 makes provisions for reporting malfunctions. See General Comments #3.
Based on the language in the proposed regulation, this portion of the rule would not be acceptable
to EPA.

Comments on Proposed Revisions to WV 45CSR3 - To Prevent and Control Air Pollution
from the Operation of Hot Mix Asphalt Plants

45.3-2 Definitions

1. The definition of malfunction differs slightly from the definition in 45CSR2. If West Virginia
wishes to be consistent, the state could add the phrase “upset condition” as used in 45CSRZ.

45-3-3 Emissions of Smoke and/or Particulate Matter Prohibited and Standards of
Measurement - Visible

1. Section 3.1 and 3.2 allow the Director to approve equivalent methods for determining
opacity. Although States may approve minor modifications to test procedures, alternative
methods for determining compliance with opacity and mass emission Limits cannot be approved
solely by the State. Any alternative test methods used to determine compliance with opacity or
mass limits must be federally approved.

45-3-5 Permits

1. Section 5.3 indicates that permit applicants must demonstrate that they “will not cause or
contribute to the violation of applicable ambient air quality standards.” This section does not
contain specific information about how a source would demonstrate that they would not “cause or
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contribute to the violation . . . ™ The air quality analyses required can sometimes be complex as is
the case with some air modeling analyses. It might be helpful to specify the process and/or
guidance that would be used by an applicant to make such a demonstration.

45-3-6 Reports and Testing

1. Section 6.1 allows the Director to approve equivalent methods for conducting stack tests
instead of using the test in 40 CFR Part 60 Appendix A Method 5. Although, States may
approve minor modifications to test procedures, alternative methods for determining compliance
cannot be approved solely by the State. Any alternative test methods used to determine
compliance with mass emission limits must be federally approved.

Comments on Proposed Revisions to 4SCSR5 “To Prevent and Control Air Pollution from
the Operation of Coal Preparation Plants, Coal Handling Operations and Coal Refuse
Disposal Areas.” ' :

48-5-2 Definitions

1. Section 2.15 indicates that the Director may approve any method which is a standardized
method for the measurement of opacity. Any method used to determine opacity must be federally

approved.

Comments on Proposed Revisions to 4SCSR6 “To Prevent and Control Air Pollution from
Combustion of Refuse”

45-6-7 Reports and Testing
1. Section 7.1 indicates that the Director may approve alternative stack test methods. Although,
States may make minor modifications to test procedures, alternative methods for determining

compliance cannot be approved solely by the State. Therefore; any alternative stack test methods
used to determine compliance with mass limits must be federally approved.

Comments on 4SCSR7 To Prevent and Control Particulate Matter Air Pollution from
Manufacturing Processes and Associated Operations

45-7-10 Exemptions.

1. Section 10.3 exempts maintenance operations from Section 4 (emission limits ) if the owner

conducts operations in a manner consistent with good air pollution control practices for
minimizing emissions. See General Comment #3. The current language is not acceptable to

3
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EPA.

2. Section 10.4 allows an owner or operator to apply for altemative visible emission standards for
periods of - start-up and shut-down. EPA is currently reviewing its policy on excess emissions and
start-ups, shut-downs, maintenance and malfunctions. Although this provision does not allow for

automatic alternative standards, these provisions could be effected by EPA’s policy review.

3. Section 10.5 allows exernptions for small sources from the emission limits of Section 4.1.
West Virginia should clarify what source’s and/or source types would be effected and
demonstrate that this revision would not cause or contribute to violations of ambient air quality
standards or increments.

4, Section 10.6 allows the Director to approve exemptions to Subsection 4.2 for sources of
emissions that can demonstrate on a case-by-case basis that their emissions are insignificant. West
Virginia should clarifyy what source types this exemption might be applied to and the purpose of
providing these exemptions. In addition, the process by which a source obtains an exemption
should be included in the provision along with the type of demonstration that would be required
to obtain such an exemption.

45-4-11 Alternative Emission Limits for Duplicate Source Operations

1. Section 11.3 indicates that “approval of alternative allowable emission rates...shall be
embodied in a permit issued as an existing stationary source operating permit in accordance with
45CSR13.” Any alternative allowable emission rate provided under section 11 of 45CSR7 must
be embodied in a federally enforceable permit, and during the permit process, the State must
notify EPA that a source is using this process to obtain an alternative limit. If this mechanism
does not employ a federally enforceable permit, then a public hearing must be held and the
alternative emission limit must be submitted as a revision to the SIP.
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T UNITED STATES ERVIRONMENTAL PROTECTION AGENCY
: WASININGTON, .C. 20460 .
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MEMORANDUM

SUBJECT: Policy on Excess Emissions During Startup, Shutdown, .
* Maint¢nance, and Malfunctiens
Ka

een M. Beoennett, Assistant Adminiscrator

PROM:
for Alr, Noise and Radiation
TO: Reyional Administrators, Rsgions I-X

I have Dbeen asked to clarify my memorandum of ,
September 28, 1982, concerning pelicy on excess emigsions .during

startup and shutdown..

Specifically, I stated that "startup and shutdown of
process equiprent are part of the normal operation of a source
and should be accounted for in the design and implementation of
the operating procedure for the process and control equipment.
Accordingly, it is reasonable to expect that careful planning
will elininate viclaticons of emission limitactions during such
pericds.® I further stated that *[i]f excess emissions occcur
during routine startup and shutdown of such eguipment, they
will be considered as having resulted from a malfunction only
if the scurce can demcnsirate that such emissions wvere actually
caused by a sudden and unforsseeable breakdown in the equipment.”

A Qquestion has been posed as to whether there can be
situations in vhich it is unreasonable to expect that careful
planning can sliminate violations of emission limitations
during startup and ghutdown, I believe that there can be such.
situations., GCne such situation, which was already mentioned
in the policy, is s malfunetion occurring during these periods.
A malfunctiona during startup or shutdown is to be handled as
any other malfunction in accordance with the policy as

presently written.: )

Another situation is one in which careful and prudent planning
and design will not totally eliminate infrequent short periods
of excesses during startup and shutdown. An example of .this
sizuation would be a source that starts up or shuts down once OT
twice a year and during that period there are a fev hours whan
the temperature of the effluent gas is too low to prsvent harmful
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ormation of chemicals which would cause severe damsge to
contzol squipnent if the effluent wers allowed to pass through

the centrol eguipment,

Therefore, during this latter situation, {f effluent gasaes
are bypassed which cause an erission limitation to ba exceeded,
this excess need not be treated as a violation®lf the source
can show that the excesses ¢ould not have tn prevented through

careful and prudent planning and design and®that bypassing was
unavoidahle to prevent loss of life, perscnal injury, or severe

property damage.

I have clarified the policy coricor'ninq this issue. A copy
is attached,

Attachment
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- Attschnent

POLICY OR EXCEZSS EMISSIONS DURING STARTUP, SHUTDOWN,
MAINTENANCE, AND MALPUNCTIONS

Introgucticn

several of the existing State implementaticn plans (SIPs)
provide for &n automatic emission limitation exemptien during
periods of excess emission due to startup, shutdown, maintenance,
or malfunction.® Generally, BPA agrees that the imposition of
a penalty for sudden and unaveidable malfunctiona caused by
circumstances entiraly bDeyond the controel ef the owner and/or
operator is not appropriate. However, any activity wvhich can
be foreseen and avoided, or planned, is not within the definition
ef a gsudden and unavoidable breakdewn., Since the SIPs must
provide for attainment and maintenance of the national ambient
air quality standards, SIP provisions on malfunctions musgt be
narrowly drawn. SIPs aay, of course, omit any provisions on
malfunctions. [For more specific guidance on malfunction
provisioens for RACT SIPs, see the April 1378 wvorkshop zanual
for preparing nonattainment plans].

I. EXCESS EMISSION PFROM MALFUNCIIONS
A, AUTOMATIC EXEMPTIOR AFPPROACH

If a SI1P contains a malfunction provision, it cannot be
the type that provides for autcmatic exemption vhere a malfunctien
is alleged by = source. Automatic exemptions might aggravate
air quality so as not to provide for attainment of the ambient
air quality standards. Additional grounds for disapproving s
SIP that includes the autamatic exemption approach are discussed
in more detail at 42 PR 58171 (Novezmber 8, 1977) and 42 FR
21372 (April 27, 1977). As a result, IPA Cannot approve. any
SIP revisions that provides autcmatic exemptions foz malfunctiofis.

-

* The term "excess emission” means an air emission rate vhich
exceads any applicadle smission limitation, and *malfunction”
means a sudder and unavoidable breakdown of process or
contzrel equipment. '
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B. ENPORCEMENT DISCRETION APPROACH-~-SIP EMISSION
LIMITATION ADEQUATE TO ATTAIN AMBIENT STANDARDS

' EPA can approve SIP revigions vhich'incorporat- the-
- *gnforcement discretion approach®. 3Such an approach can reguire

~ the source to demonstrate to the appropriate State agency that

the excess emissions, though constituting a vioclation, wers due
to an unavoidable malfuncticn, Any malfunction provision must
provide for the commencement of a proceeding to notify the
souzrce of its violation and to determine whether enforcenent
action should be undertaken for any pericd of excess emissions.
In determining vhether an enforcement action- {s appropriate,
satisfaction of the following criteria should be considered.

1. To the maximum extent practicadle the air pollution
control equipment, precess equipment, or processes were maintained
and ocperated in a manner consistent with good practice for

ninimizing emissions;

2. Repairs wore made in an expeditious fashion vhen the
operator knew or should have known that applicable emission
limitations were Deing exceeded, Off-ghift ladbor and overtime
aust have been utilized, to the extent practicable, to ensure
that such repairs were made as expeditiocusly as practicable;

3. The amount and duration of the excess emissions
(including any bypass) wers minimized to the maximum extent
practicable during periods of such emissicns;

4. All pcssible steps were taken to ainimize the impact
of the excess emissions on amdient air quality; and

5. The excess emissions are not part of a recurring
pattern indi{cative of inadequate design, operation, or maintenance.

Il. EXCESS-EMISSIORS DURING STARTUP, SEUTDOWN, AND
MAINTENANCE . :

Any activity or event vhich can be foressen and avoided,
or planned, falls outside of the definition of sudden and
unavoidable breakdown of equipment. Por example, a sudden
breakdown which could have been avoided by better operation and
maintenance practice '{s not a malfunction. In such cases, the
control agency aust enforce f£or violations of the emissicn
limitation. Other such common events are startup and shutdown

of equipment, and scheduled maintenance.
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. © Sctartup and shutdown of process equipment are part of the
nermal operation of a source and should be accounted for in the
planning, design and implementation of operating procvedures for
the process and control equipment., Accordingly, it is reasonable
to expect that careful and prudent planning and design will
eliminate viclations of emission limitations during such periods.
Hovever, for a few sources there may exist infrequent short
periods of excess emissiong during startup and shutdewn which
cannot De avoided. Excess emiasions during thess infreguent
short pericds n ot be treated as vioclations providing that
the source adequately shows that the excess could not have Deen -7
prevented through careful planning and design and that bypassing |
of control equipment wvas unavoidable to prevent loss of life, .
personal injury, or severa property damage. g d

If excess emissions occur during routine startup and
shutdown due to a malfunction, then those instances will de
treated as other malfunctions vhich are subject to the malfunction
provisions of this pelicy. (Reference Pazt 1 above).

Similarly, scheduled maintenance is a predictable event
which can be scheduled at the discretion of the operator, and
which can, therefore, be made to coincide vith maintenance on
production egquipment, or other source shutdowns. Consequently,
excess enissions during periods of schedulad maintenance should
be treated as a violation unless & source can demonstrate that
such emissions could; have been avoided through better scheduling
for maintenance or -through better cperation and maintenance

practices. Y e

wo ¥

TOTAL P.11
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Public Hearing Statement of
Kathy G. Beckett
On Behalf of the West Virginia Chamber of Commerce -
July 19, 1999

My name is Kathy G. Beckett, an attorney with the law firm of Jackson & Kelly
PLLC. I am offering the following statement on behalf of the West Virginia Chamber of
Comrmerce (“the Chamber”) concerning the rulemaking package presented for comment by
the Office of Air Quality addressing 45 CSR 1, 2, 3, 4, 5, 6, 7, 10, 12, 16, 17, 18, 23, 25, 33,
and 34. Although the Chamber will be filing more detailed written comments concerning
each of these rules by the filing deadline of July 28, 1999, it would like to offer the foliowing
general comments on this rulemaking package.

The Office of Air Quality (“OAQ”) held a public meeting in Flatwoods, WV on
November 17, 1998, where it announced its goal of updating and “harmonizing” OAQ’s
existing rules in time for submittal to the 2000 Legislature. It was announced that all rules
were open for discussion and review. With that announcement began a rigorous schedule
of meetings to begin the process of collecting comments and ideas about the need to update
and streamline the state’s air quality regulatory program. For those of you who attended the
meetings, I do not have to tell you about the tireless commitment of time the OAQ staff
devoted to n-lsanaging the review process. Additional support from the stakeholder
participants combined to create a very rich experience.

The Chamber is a strong supporter of the stakeholder review process. The model
where a state administrative agency invites the public to engage in an honest, thoughtful,
open and informal exchange of interests and ideas with the goal of proposing public policy

is an excellent one. Those who attended and participated in the meetings that have taken

place over the past several months were presented with an opportunity to inquire as to the



purpose of various provisions, question one another’s needs, suggest solutions to issues, and
propose language, all of which were presented to the Chief for his consideration.” The more
varied the vantage points of those engaged in the discussion the more creative the answer
became. The Chamber applauds this process and encourages the agency and the public to
look for other opportunities to engage in such an exercise.

As will be identified in the written comments filed on behalf of the Chamber, there
is a very delicate balance that is created in the spirit of compromise. Some of the proposed
modifications that were the subject of the review process represent concepts that meet the
specific needs and concerns of certain stakeholders. Recognition of the needs of all

romd M Lo~
stakeholders and balancing those needs against on another is what the development of public
policy is about. Great efforts were made during the discussions to blend the needs of the
group into the recommended changes. The Chamber recommends that the OAQ to develop
a thorough Response to Comments, as a means of recording the intent of the modifications
that have been made.

What made this process work is the stated goal of streamlining and updating the
program. Where appropriate, the OAQ has proposed incorporation of the updated federal
air program. The OAQ has also proposed removal of provisions that are no longer useful.
Although thi;package certainly represents progress, there remain antiquated regulatory
concepts that we would all be well served to review again. Tossing away items from our past
can be difficult, but the result could be a fresh, new, and efficient regulatory program.

Tonight the Chamber is participating in the next phase of the public review process
by providing oral comments on‘the proposed regulatory changes that have been inspired, in

part, by the recommendations of the stakeholders. The Chamber supports the stakeholder

process and supports this rulemaking package.



45CSR5

TO PREVENT AND CONTROL AIR POLLUTION FROM COAL PREPARATION
PLANTS, COAL HANDLING OPERATIONS AND COAL REFUSE DISPOSAL AREAS

AND
- 45CSR1
TO PREVENT AND CONTROL AIR POLLUTION FROM COAL REFUSE AREAS
RESPONSE TO COMMENTS

On July 19, 1999 the Office of Air Quality (OAQ) held a public hearing to accept oral comments on
proposed changes to 45CSR5 “To Prevent and Control Air Pollution from Coal Preparation Plants,
Coal Handling Operation and Coal Refuse Disposal Areas”. Written comments were accepted
through 5 pm on Wednesday July 28, 1999. The changes proposed by the OAQ will combine the
requirements of 45CSR1 “To Prevent and Control Air Pollution from Coal Refuse Areas™ with this
rule. 45CSR1 will be repealed. There was one oral and one written comment specific to 45CSR1.
There was one oral and six written comments specific to 45CSRS. In addition, two persons
commented at the public hearing conceming all of the OAQ’s proposed rules. Both commenters were
generally supportive of the proposed rules and the stakeholder process that was utilized by the OAQ
to generate the proposed rules. One comment was received from the United States Environmental
Protection Agency, Region III, requesting that the public comment period be extended. The OAQ
responded to this comment by extending the comment period from July 19, 1999, to July 28, 1999.
The OAQ has summarized these comments and provides the following response.

I Commenter: Tom Jarrell (Comments apply equally to 45CSR1 and 45CSRS5)

COMMENT A. (Oral Comment on July 19, 1999) The commenter expressed concern that the
consolidation of 45CSRI with 45CSR5 would dilute and/or eliminate the
requirements of 45CSRI and questioned if the consolidation would also

- mean that the West Virginia Air Pollution Commission will be consolidated
into the Office of Air Quality. The commenter questioned if the requirements
of 45CSR1 had been incorporated into the General Permit for Coal
Preparation Plants.

RESPONSE A. All of the enforceable requirements of 45CSR1 have been incorporated into
45CSRS5 and no loss of enforceability will occur as a result. The Air Pollution
Control Commission (APCC) was dissolved in 1994 with the formation of the
West Virginia Bureau of the Environment, Division of Environmental
Protection (WV-DEP). Within the WV-DEP, the Office of Air Quality
assumed responsibility for all of the rules and regulations of the dissolved
APCC. 45CSR1 has not been updated since 1965 and thus still contains the
archaic APCC designation. 45CSR5 having been updated contains the current



COMMENT B.

RESPONSE B.

COMMENT C.

RESPONSE C.

COMMENT D.

RESPONSE D.

COMMENT E.

RESPONSEE.

Office of Air Quality designation. The General Permit for Coal Preparation
Plants contains none of the requirements of 45CSR1, thus this change will
have no effect.

(Comment #1 - Written Comments of July 26, 1999) The commenter
questions the effect of combining 45CSR1 and 45CSR5 on the offices of the
Air Pollution Control Commission and the Office of Air Quality.

See “Response A”

(Comment #2 - Written Comments of July 26, 1999) The commenter
questioned if one effect of combining 45CSRI and 45CSR5 would cause the
operation of a Coal Preparation Plant and a Coal Handling Operation to be
considered one facility or separate facilities.

There will be no loss of enforceability of any of the individual requirements by
combining these rules. The rules will be enforceable whether or not a
preparation plant and a coal handling facility are considered one or separate
facilities. Whether they are considered one or separate facilities depends on
whether or not they are on contiguous property. The rules may be enforced
against the owner or the operator or both.

(Comment # 3 - Written Comments of July 26, 1999) In reference to
“Comment C”, above, the commenter questions if Coal Refuse Areas or Piles
would be considered part of the facility no matter how far away they might
be from a Coal Handling Facility or a Coal Preparation Plant for the control
of fugitive dust matter.

A coal refuse area on contiguous property with a coal preparation plant will
be considered one facility. If on separate parcels of land they will be
considered separate facilities. In either case all the requirements of the
combined rule will be enforceable.

(Comment #4 - Written Comments of July 26, 1999) The commenter is
concerned that the effect of combining 45CSR1 and 45CSR5 will make it
possible or easier to commence using an inactive or discontinued coal refuse
site

The combining of these rules has no effect on a company’s ability to
commence using an inactive refuse site. The current rules nor the combined
version contain any provisions that prohibit the start-up of these sites.



COMMENT F.

RESPONSE F.

1I. Commenter:

COMMENT A.

RESPONSE A.

COMMENT B.

(Comment #5 - Written Comments of July 26, 1999) The commenter
questions if the combined 45CSR3 will be incorporated into the General
Permit G-10-A or stand alone as an R-5 Permit.

General Permit G-10-A (now designated G-10-B) does not include coal refuse
piles under its coverage and the OAQ has no intention of expanding the
General Permit to include such facilities. We note that none of OAQ’s rules
currently require a permit for coal refuse piles and the consolidation of Rules
1 and 5 will not change this fact.

CONSOL

Opacity exemptions

The provisions of subsections 3.2 and 3.3 - opacity exemptions, were revised
to allow for averaging of the exemption period with a corresponding
reduction in the allowable opacity from 60% to 40%. These proposed
changes were discussed at the last stakeholder meeting and it was
acknowledged at that time that retention of the existing language in these
provisions was acceptable to all participants. The commenter believes that
the proposed changes to these provisions were kept in the proposed rule draft
as a result of an oversight or clerical error. The commenter requested that
the agency restore the original language.

The QAQ agrees that the proposed changes were left in the proposed rule as
an oversight. A correction will be made by retaining the original language in
45CSRS5, subsections 3.2 and 3.3.

Operating permit requirements

Specific Comment #1

Commenter expressed concern with longuage in subsection 11.2 which as
proposed requires that any preparation plant which was in existence as of
May 1, 1995 shall have filed a completed permit application by August 1,
1995. The commenter also noted that the proposed change to subsection
11.2 was discussed at the last meeting of the PM/SO, Subgroup and it was
agreed that the language requiring submission of application within 90 days
Jfollowing the effective date would be inserted instead of specific dates.

Specific Comment #2

The commenter also expressed concern that the effect of the proposed version
of subsection 11.3 is to require the filing of an application for a new or
modified Regulation 5 operating permit within 60 days after issuance of a
Regulation 13 permit permitting construction, modification or relocation of
a coal preparation plant.




RESPONSE B-1.

RESPONSE B-2.

. Commenter:

COMMENT A.

RESPONSE A.

COMMENT B.

RESPONSE B.

The proposed revision to subsection 11.2 does not impose any new
requirement on any facility, the proposed language simply replaces references
to the current rule’s effective date with the actual dates.

OAQ records indicate that the retention of the “effective date” language,
rather than specific dates was discussed in the last meeting of the PM/SO,
Subgroup in relation to subsection 11.3, not subsection 11.2 as the
commenter contends.

The OAQ recognizes that the agency has not fully implemented the
Regulation 5 operating permit program, and companies may not be fully
aware that they are obligated to file either new or amended Regulation 5
operating permit applications. Therefore, the OAQ will revise subsection 11.3
to reflect the effective date of the requirement to submit an application for an
operating permit by replacing the language “after the effective date....” with
« .after May 1, 1995". Recognizing the incomplete implementation of the
program, the OAQ will also provide a grace period for those who may not
have submitted an application pursuant to this requirement by including the
language “or within ninety (90) days after the effective of this rule, whichever
comes later”.

US EPA

SIP issue

The proposed revisions to 45CSR3 appear to contain additional revisions to
the regulation which have not been submitted for inclusion into the State
Implementation Plan (SIP).

EPA is correct, the version of 45CSR5 which recently received SIP approval
was promulgated in the 1993 legislative session. The version that the
stakeholder group worked from was promulgated in the 1995 legislative
session and differs from the 1993 version. The 1995 version has not received
SIP approval.

Definition of opacity, subsection 2.15

Section 2.15 indicates that the Director may approve any method which is a
standardized method for the measurement of opacity. Any method used to
determine opacity must be federally approved.

OAQ recognizes EPA’s policy and guidance on Director’s discretion and
notes that during the stakeholder process it was decided to make definitions
consistent throughout all OAQ rules. The language beginning with “as
determined by any chart.......” through “..... by the Director” was added during
stakeholder discussions of Rule 5. However, in later discussions concerning



IV. Commenter:

COMMENT A.

RESPONSE A.

COMMENT B.

RESPONSE B.

V. Commenter;

COMMENT A.

S

RESPONSE A.

COMMENT B.

RESPONSE B.

consistency in the rules it was decided that this language should be removed
from the definition of “opacity” in all rules. This language was inadvertently
left in Rule 5. Consistency will be attained by removing the indicated
language.

WY Chamber of Commerce

Opacity exemptions

The provisions of subsections 3.2 and 3.3 - opacity exemptions, were revised
to allow for averaging of the exemption period with a corresponding
reduction in the allowable opacity from 60% to 40%. These proposed
changes were discussed at the last stakeholder meeting and it was
acknowledged at that time that retention of the existing language in these
provisions was acceptable to all participants. The commenter believes that
the proposed changes to these provisions were kept in the proposed rule draft
as a result of an oversight or clerical error. The commenter requested that
the agency restore the original language..

The OAQ agrees that the proposed changes were left in the proposed rule as
an oversight. A correction will be made by retaining the original language in
45CSRS5, sections 3.2 and 3.3.

Sections 10 and 11
The commenter expressed support for the stakeholder process and proposed
revisions to 43CSR35 in the spirit of compromise.

No response required.

Conni Gratop Lewis

The commenter expressed concern about the lack of deadlines throughout the
proposed rules. The commenter believes the rules would be strengthened if
such language was included in the rules where appropriate.

The OAQ believes that deadlines are established in 45CSR5 are appropriate
and sufficient.

The commenter expressed support for the stakeholder process and 45CSR5

as proposed.

No response required.



VI. Commenter: American Electric Power

COMMENT A.

RESPONSE A.

COMMENT B.

RESPONSE B.

COMMENT C.

RESPONSE C.

Definition of opacity, subsection 2.15
Commenter noted that the definition of opacity should be modified to make
it consistent with the definition in 43CSR2.

The OAQ concurs and will make the change.

Opacity exemptions

The provisions of subsections 3.2 and 3.3 - opacity exemptions, were revised
to allow for averaging of the exemption period with a corresponding
reduction in the allowable opacity from 60% to 40%. These proposed
changes were discussed at the last stakeholder meetfing and it was
acknowledged at that time that retention of the existing language in these
provisions was acceptable to all participants.

The OAQ notes that the proposed changes were left in the proposed rule as
an oversight. A correction will be made by retaining the original language in
45CSR35, sections 3.2 and 3.3.

Subsection 9.2
Commenter believes that the reference in subsection 9.2 should be to
subdivision 4.1.b, not subsection 4.2 as noted.

The OAQ concurs and will make the correction.



