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QUESTIONNAIRE

{Please include a copy of this form with each filing of vour rule: Notice of Public Hearing or Comment Period; Proposed
Rule, and if needed, Emergency and Modified Rule.)

DATE: June 28, 2001

TO: LEGISLATIVE RULE-MAKING REVIEW COMMITTEE

West Virginia Division of Air Quality

FROM:(,-’lgency Name, Address & Phone No )

7012 MacCorkle Avenue, Southeast

Charleston, West Virginia 25304

LEGISLATIVE RULE TITLE: 45CSR1 - "NOx Budget Trading Program as a Means of

Control and Reduction of Nitrogen Oxides"

1. Authorizing statute(s) citation ~ W. Va. Code §22-5-1 et seq.

2. a.  Date filed in State Register with Notice of Hearing or Public Comment Period:

June 8, 2001

b.  What other notice, including advertising, did you give of the hearing?

Class | legal advertisement; Charleston Daily Mail & Charleston Gazette
Sent a copy of the Public Notice to our agency mailing list
Public Notice placed on Department's and Divisicn's web sites

Peaaa Mol
T T oo TTIDTUCOW

¢.  Date of Public Hearing(s) or Public Comment Period ended:

Public Hearing - July 12, 2001  Public Comment Period Ended - July 12, 2001

d.  Attachlist of persons who appeared at hearing, comments received, amendments, reasons
for amendments.

Attached X No conuments received




e.  Date you filed in State Register the agency approved proposed Legislative Rule following
public hearing: (be exact)

July 27, 2001

f Name, title, address and phone/fax/e-mail numbers of agency person(s) to receive
all written correspondence regarding this rule: (Please type)

John A. Benedict, Deputy Diractor Cindy Lawson, Administrative Secretary
7012 MacCorkle Avenue, SE 10 Mcedunkin Road

Charleston, WV 25304 Nitro, WV 25143-2506

Phone: (304) 926-3647 Phone: (304) 759-0515

Fax: (304) 926-3637 Fax: (304) 759-0526

jbenedict@ mail.dep.state.wv.us clawson @ mail.dep.state.wv.us

g IE DIFFERENT FROM ITEM °‘f, please give Name, title, address and phone
number(s) of agency person(s) who wrote and/or has responsibility for the contents of this
rule: (Please type)

See "f" above

3. If the statute under which you promulgated the submitted rules requires certain findings and
determinations to be made as a condition precedent to their promulgation:

a.  Give the date upon which you filed in the State Register a notice of the time and place

of a hearing for the taking of evidence and a general description of the issues to be
decided.

N/A




b.  Date of hearing or comment period:

N/A

c.  On what date did you file in the State Register the findings and determinations required
together with the reasons therefor?

N/A

d.  Attach findings and determinations and reasons:

Attached N/A




DEPARTMENT OF ENVIRONMENTAL PROTECTION

BRIEFING DOCUMENT

Rule Title: 45CSR1 *“NO. Budget Trading Program as a Means of Control and
Reduction of Nitrogen Oxides”

A. AUTHORITY: W.Va. Code §§22-5-1 et seq.
B. SUMMARY OF RULE:

This rule partially fulfills the State’s obligations in responding to U.S. EPA’s final rule,
Findings of Significant Contribution and Rulemaking for Certain States in the Ozone
Transport Assessment Group Region for Purposes of Reducing Regional Transport of Ozone
(27 Oct 1998, 63 FR 207 at 57356, herein referred to as the NOx SIP Call). Essentially, the
federal rule requires that large emitters of Nitrogen Oxides (NOx) significantly reduce
emissions and constrain them to set budgets, starting in 2004 and maintaining them
thereafter. Flexibility is built in through “trading” provisions which allow sources to
buy/trade NO, emission allowances from other participants. For example, a source which has
been unable to achieve the required amount of emission reductions may purchase NO,
allowances under the federal NO,, Budget Trading Program to obtain the needed emission
allowances. This State rule applies to large stationary sources with heat inputs equal to or
greater than 250 mmBtu/hr which are not Electric Generating Units (EGUs). The Department
of Environmental Protection, Division of Air Quality (DAQ) is addressing non-EGUs in a
separate rulemaking, 45CSR26.

C. STATEMENT OF CIRCUMSTANCES WHICH REQUIRE RULE:

U.S. EPA has identified 23 jurisdictions, including West Virginia, which contribute
to ground-level ozone nonattainment in downwind states. U.S. EPA accordingly promulgated
federal rules requiring these jurisdictions to submit revisions to their State Implementation
Plans (SIPs), including state rules, to reduce NOx emissions pursuant to §110(a)(2)(D) of
the 1990 Clean Air Act Amendments. Originally, States were to submit control plans as
revisions to the applicable SIP by September 1999. However, several States, including West
Virginia, filed legal challenges to U.S. EPA’s rulemaking. A federal court subsequently
stayed indefinitely the submittal requirement. In June 2000, the U.S. Court of Appeals for
the D.C. Circuit made a final ruling that largely upheld U.S. EPA’s action. Consequently, 19
jurisdictions, including West Virginia were then required to submit SIP revisions by October
30, 2000.

The previous version of 45CSR1 incorporated a May 1, 2004 compliance date (the
beginning of the ozone season). Because of a D. C. Circuit Court ruling, the compliance date
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for the NOx SIP Call was changed by EPA to May 31, 2004. Therefore, DAQ is revising the
compliance date and related dates throughout 45CSR1.

D. FEDERAL COUNTERPART REGULATIONS - INCORPORATION BY
REFERENCE/DETERMINATION OF STRINGENCY:

Federal counterparts to this proposed rule exist. Two related, paralle]l federal
rulemakings may impose similar requirements on affected facilities. These include the
Federal Implementation Plan (FIP) associated with the NOx SIP Call and the separate but
related rulemaking by U.S. EPA on Petitions filed pursuant to Section 126 of the 1990 Clean
Air Act Amendments. The latter became effective on February 17, 2000 and imposes similar
requirements regardless of any State action. To the extent practicable, and with limited
exception, e.g. non-applicability to EGUS, the State rule emulates the model rule contained
in the NOx SIP Call with revisions contained in the Section 126 action, as updated by U.S.
EPA rulemaking and modified according to judicial actions.

Because the proposed rule follows the medified presumptive federal rules for the
source categories to which it applies, the Secretary has determined that the proposed rule is
no more or less stringent than the applicable federal counterpart regulations.

E. CONSTITUTIONAL TAKINGS DETERMINATION:
In accordance with §22-1A-1 and 3(c,) the Secretary has determined that this rule will

not result in taking of private property within the meaning of the Constitutions of West
Virginia and the United States of America.

F. CONSULTATION WITH THE ENVIRONMENTAL PROTECTION
ADVISORY COUNCIL:

At its May 29, 2001 meeting, the Environmental Protection Advisory Council
reviewed and discussed this rule. Their comments are contained in the attached minutes,
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APPENDIX B

FISCAL NOTE FOR PROPOSED RULES

Rule Title: 45CSR1 - "NOx Budget Trading Program as a Means of Control and Reduction of Nitrogen

Oxides"
Type of Rule: __ X __ Tegislative . Interpretive _______ Procedural
Agency: Office of Air Quality
7012 MacCorkle Avenue, SE
Address:

Charleston, WV 25304-2943

1. Effect of Proposed rule:

ANNUAL FISCAL YEAR

INCREASE DECREASE CURRENT NEXT THEREAFTER
ESTIMATED TOTAL $ 1700 $0 $ 33,800 | $35.500 $ 35,500
COST
PERSONAL SERVICES 1500 0 30,000 | 31,500 31,500
CURRENT EXPENSE 200 0 3,300 3,500 3,500
REPAIRS & 0 0 0 0 0
ALTERATIONS
EQUIPMENT 0 0 500 500 500
OTHER 0 0 0 0 0

2. Explanation of Above Estimates:
Aproximately 50% of 1 FTE personnel costs and associated office and equipment costs estimated for the

current fiscal year and per year thereafter based upon full implementation of the rute. The proposed
revisions are expected to have littie or no economic impact.

3. Objectives of These Rules:
To satisfy ULS. EPA's current requirements for reduction of nitrogen oxides emissions from non-utility
emission units {"non-EGU’s) for the mitigation of interstate ozone transport.




Rule Title: 45CSR1 - "NOx Budget Trading Program as a Means of Contro] and Reduction of Nitrogen

Oxides”

4. Explanation of Overall Economic Impact of Proposed Rule:

A. Economic Impact on State Government:

See section 2.

B. Economic Impact on Political Subdivisions; Specific Industries; Specific Groups of
Citizens:
Minimal economic impacts estimated for specific citizen groups or political subdivisions. Based upon
U.S. EPA cost estimates the seven industrial facilities subject to this rule may collectively incur annualized
compliance costs of 6 - 8 million dollars assuming full implementation of this rule. Estimates from the
affected companies indicate costs may be twice the U.S. EPA estimate. The propased revisions should
have little or no economic impact on industry.

C. Economic Impact on Citizens/Public at Large.

There should be minimal economic impacts on citizens at large resulting from this proposed rule.

Date:

Signature of Agency Head or Authorized Representative:
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NO, BUDGET TRADING PROGRAM AS A MEANS OF CONTROL
AND REDUCTION OF NITROGEN OXIDES

§45-1-1, General.
1.1.  Scope. -- This rule establishes:

1.1.a. General provisions and the definitions,
applicability, permitting, allowance, excess emissions,
monitoring and opt-in provisions for a state NO,
Budget Trading Program as a means of control and
reduction of nitrogen oxides (NO,), an ozone
precursor. The Birector Secretary of the Drvisron
Department of Environmental Protection authorizes
the Administrator of the U.S. Environmental
Protection Agency to assist the Brrector Secretary in
implementing the state NOy Budget Trading Program
as a participant in the federal NO, Budget Trading
Program by carrying out the functions set forth for the
Administrator in the requirements of sections 4.
through 88. of this rule and 40 CFR Part 51. This rule
follows the intent of 40 CFR Part 96 for applicable
source categories.

1.1.b. Reserved.

1.1.c. General provisions and the definitions,
applicability, standard requirements, reporting,
monitoring, recordkeeping and exemption
requirements for emissions of NOy from cement
manufacturing kilns set forth in section 100. Such
cement manufacturing kilns are not eligible for the
NQ, Budget Trading Program as provided in sections
4. through 88.

1.2.  The owner or operator of a fossil fuel-fired
stationary boiler, combustion turbine, combined cycle
system or cement manufacturing Kiln shall comply
with applicable requirements of this rule.

1.3, Authority. -- W.Va. Code §§22-5-1 et seq.

1.4. Filing Date. — Jume8;-266+.

1.5. Effective Date. --Fuly 260+

§45-1-2. Definitions.

2.1.  “Account number” means the identification
number given by the Administrator to each NOy
Allowance Tracking System account.

2.2, “Acid Rain emissions limitation” means, as
defined in 40 CFR 72.2 a limitation on emissions of
sulfur dioxide or nitrogen oxides under the Acid Rain
Program under title IV of the CAA.

23. “Administrator” means the Administrator of
the United States Environmental Protection Agency or
the Administrator’s duly authorized representative.

2.4. “Allocate or allocation” means the
determination by the Pirector secretary or the
Administrator of the number of NO, allowances to be
initially credited to a NO, Budget unit or an allocation
set-aside.

2.5. “Automated data acquisition and handling
system” or “DAHS” means that component of the
CEMS or other emissions monitoring system
approved for use under sections 70. through 76,
designed to interpret and convert individual output
signals from pollutant concentration monitors, flow
monitors, diluent gas monitors and other component
parts of the monitoring system to produce a
continuous record of the measured parameters in the
measurement units required by sections 70. through
76.

2.6. “Boiler” means an enclosed fossil or other
fuel-fired combustion device used to produce heat and
to transfer heat to recirculating water, steam or other
medium.

27, “CAA” means the Clean Air Act, 42 U.S.C.
7401, et seq., as amended by Pub. L. No. 101-549
(November 135, 1990).




2.8. “Clinker” means the product of a Portland
cement kiln from which finished cement is
manufactured by milling and grinding.

2.9. “Combined cycle system” means a system
comprised of one or more combustion turbines, heat
recovery steam generators and steam turbines
configured to improve overall efficiency of electricity
generation or steam production.

2.10. “Combustion turbine” means an enclosed
fossil or other fuel-fired device that is comprised of a
compressor, a combustor and a turbine and in which
the flue gas resulting from the combustion of fuel in
the combustor passes through the turbine, rotating the
turbine.

2.11. *“Commence commercial operation” means,
with regard to a unit that serves a generator, to have
begun to produce steam, gas or other heated medium
used to generate electricity for sale or use, including
test generation. Except as provided in subsection 4.1,
section 5. or sections 80. through 88. for a unit that is
a NO, Budget unit under subsection 4.1. on the date
the unit commences commercial operation, such date
shall remain the unit’s date of commencement of
commercial operation even if the unit is subsequently
modified, reconstructed or repowered. Except as
provided in subsection 4.1 ., section 5. or sections 80.
through 88., for a unit that is not a NO,, Budget unit
under subsection 4.1. on the date the unit commences
commercial operation, the date the unit becomes a
NO, Budget unit under subsection 4.1. shall be the
unit’s date of commencement of commercial
operation.

2.12. “Commence operation” means tc have
begun any mechanical, chemical or electronic process,
including, with regard to a unit, start-up of a unit’s
combustion chamber. Except as provided in
subsection 4.1, section 5. or sectiens 80. through 88.,
for a unit that is a NO, Budget unit under subsection
4.1. on the date of commencement of operation, such
date shall remain the unit’s date of commencement of
operation even if the unit is subsequently modified,
reconstructed or repowered. Except as provided in
subsection 4.1., section 5. or sections 80. through 88,
for a unit that is not a NO, Budget unit under
subsection 4.1. on the date of commencement of
operation, the date the unit becomes a NO, Budget
unit under subsection 4.1. shall be the unit’s date of
commencement of operation.

2.13. “Common stack” means a single flue

through which emissions from two or more units are
exhausted,

2.14. “Compliance account”™ means a NO,
Allowance Tracking System account, established by
the Administrator for a NO, Budget unit under
sections 50, through 57, in which the NO, allowance
allocations for the unit are initially recorded and in
which are held NO,, allowances available for use by
the unit for an ozone season for the purpose of
meeting the unit’s NO, Budget emissions limitation.

2.15. “Continuous emission monitoring system’
or “CEMS” means the equipment required under
sections 70. through 76. to sample, analyze, measure
and provide, by readings taken at least once every 15
minutes of the measured parameters, a permanent
record of nitrogen oxides emissions, expressed in tons
per hour for nitrogen oxides. The following systems
are commponent parts included, to the extent consistent
with sections 70. through 76. and 40 CFR Part 75, in
a continuous ernission monitoring system:

2.15.a. Flow monitor;

2.15.b. NO, pollutant concentration
Monitors;

2.15.¢c. Diluent gas monitor (oxygen or
carbon dioxide);

2.15.d. A coatinuous moisture monitor; and

2.15e. An automated data acquisition and
handling system.

2.16. Reserved.

2.17. “Prrectormearnstiedirectoroftediviston
: . ; ) ot

8Reserved.
2.18. Reserved.

2.19. “Electricity for sale under firm contract to
the grid” means electricity for sale where the capacity
involved is intended to be available at all times during
the period covered by a guaranteed commitment to
deliver, even under adverse cenditions.

2.20. Reserved.




2.21. “Emissions” means air pollutants exhaosted
from a unit or source into the atmosphere, as
measured, recorded and reported to the Pmrector
secretary or Administrator by the NO, authorized
account representative and as determined by the
Administrator in accordance with sections 70. through
76.

2.22. Reserved.

2.23. “Energy Information Administration” means
the Energy Information Administration of the United
States Department of Energy.

2.24. “Excess emissions” means any tonnage of
nitrogen oxides emitted by a NO, Budget unit during
an ozone season that exceeds the NO, Budget
emissions limitation for the unit,

2.25. “Fossil fuel” means natural gas, petroleum,
coal or any form of solid, liquid or gaseons fuel
derived from such material.

2.26. “Fossil fuel-fired” means, with regard to a
unit:

2.26.a.  For units that commenced operation
before January 1, 1996, the combination of fossil fuel,
alone or In combination with any other fuel, where
fossil fuel actually combusted comprises more than 50
percent of the annual heat input on a Btu basis during
1995, or, if a unit had no heat input in 1995, during
the last year of operation of the unit prior to 1995;

2.26.b.  For units that commenced operation
on or after January 1, 1996 and before January I,
1997, the combination of fossil fuel, alone or in
combination with any other fuel, where fossil fuel
actually combusted comprises more than 50 percent of
the annual heat input on a Btu basis during 1996; or

2.26.c.  Forunits thatcommence operation on
or after January |, 1997:

2.26.c.1. The combination of fossil fuel,
alone or in combination with any other fuel, where
fossil fuel actually combusted comprises more than 30
percent of the annual heat input on a Btu basis during
any year; or

2.26.c.2. The combination of fossil fuel,
alone or in combination with any other fuel, where
fossil fuel is projected to comprise more than 50
percent of the annual heat input on a Btu basis during
any vear, provided that the unit shall be “fossil

fuel-fired” as of the date, during such year, on which
the unit begins combusting fossil fuel.

2.27. “General account” means a NO, Allowance
Tracking System account, established under sections
50. through 57., that is not a compliance account or an
overdraft account.

2.28. “Generator” means a device that produces
electricity.

2.29. “Heat mput” means the product (in
mmBt/time) of the gross calorific value of the fuel
(in Btw/Ib) and the fuel feed rate into a combustion
device (1n mass of fuel/time), as measured, recorded
and reported to the Administrator by the NO,
authorized account representative and as determined
by the Administrator in accordance with sections 70,
through 76. and does not include the heat derived from
preheated combustion air, recirculated flue gases or
exhaust from other sources.

2.30. “Heat input rate” means the amount of heat
input (in mmBtu) divided by unit operating time (in
hr} or, with regard to a specitic fuel, the amount of
heat input attributed to the fuel (in mmBtu) divided by
the unit operating time (in hr) during which the unit
combusts the fuel.

2.31. *Higher heating value (HHV)” means the
total heat liberated per mass of fuel burned {Btu per
pound), when fuel and dry air at standard conditions
undergo complete combustion and all resultant
products are brought to their standard states at
standard conditions. If certification of the HHV is not
provided by the third party fuel supplier, it shall be
determined by one of the following test methods:
ASTM D2015-85 for solid fuels; ASTM D240-87 or
ASTM D2382-88 for liquid hydrocarbon fuels; or
ASTM D1826-88 or ASTM D1945-81 in conjunction
with ASTM D3588-89 for gaseous fuels.

2.32. Reserved.

2.33. “Life-of-the-unit. firm power contractual
arrangement” means a unit participation power sales
agreementunder which autility or industrial customer
reserves or is entitled to receive, a specified amount or
percentage of nameplate capacity and associated
energy from any specified unit and pays its
proporticnal amount of such unit’s total costs,
pursuant to a contract:

2.33.a. For the life of the unit;




2.33b. Foracumulative term of no less than
30 years, including contracts that permit an election
for early termination; or

2.33.c. Fora period equal to or greater than
25 years or 70 percent of the economic useful life of
the unit determined as of the time the unit is built,
with option rights to purchase or release some portion
of the nameplate capacity and associated energy
generated by the unit at the end of the period.

2.34. “Long dry kiln” means a kiln 14 feet or
larger in diameter, 400 feet or greater in length, which
employs no preheating of the feed. The inlet feed to
the kiln is dry.

2.35. “Long wet kiln” means a kiln 14 feet or
larger in diameter, 400 feet or greater in length, which
employs no preheating of the feed. The inlet feed to
the kiln is a slurry.

2.36. “Low-NO, burners” means combustion
equipment designed to reduce flame turbulence, delay

fuel/air mixing and establish fuel-rich zones for initial

combustion.

2.37. “Maintenance operation” means the use of
an emergency standby engine and fuel system during
testing, repair and routine maintenance to verify its
readiness for emergency standby use.

2.38. “Malfunction” means any sudden, infrequent
and not reasonably preventable failure of air pollution
control equipment or process equipment or of a
process to operate in a normal or usual manner.
Failures that are caused entirely or in part by poor
maintenance, careless operation or any other
preventable upset condition or preventable equipment
breakdown shall not be considered malfunctions.

2.39. "Maximum design heat input” means the
ability of a unit to combust a stated maximum amount
of fuel per hour on a steady state basts, as determined
by the physical design and physical characteristics of
the unit.

2.40. “Maximum potential hourly heat input”
means an hourly heat input used for reporting
purposes when a unit lacks certified monitors to repart
heat input. If the unit intends to use Appendix D of 40
CFR Part 75 to report heat input, this value shall be
calculated in accordance with 40 CFR Part 75, using
the maximum fuel flow rate and the maximum gross
calorific value. If the unit intends to use a flow

monitor and a diluent gas monitor, this value should
be reported in accordance with 40 CFR Part 75, using
the maximum potential flowrate and either the
maximum carbon dioxide concentration (in percent
CO,) or the minimum oxygen concentration (in
percent O,).

2.41. “Maximum potential NO,, emission rate”
means the emission rate of nitrogen oxides (in
Ib/mmBta} calculated in accordance with section 3 of
Appendix F of 40 CFR Part 75, using the maximum
potential concentration of NO, under section 2 of
Appendix A of 40 CFR Part 75 and either the
maximum oxygen concentration (in percent ) or the
minimum carbon dioxide concentration (in percent
CO,), under all operating conditions of the unit except
for unit startup, shutdown and upsets.

2.42. “Maximum rated hourly heat input” means
a unit-specific maximum hourly heat input (mmBtu)
which is the higher of the manufacturer’s maximum
rated hourly heat input or the highest observed hourly
heat input.

2.43. “Mid-kiln firing” means the secondary firing
in kilns by injecting solid fuel at an intermediate point
in the kiln using a specially designed feed injection
mechanism for the purpose of decreasing NO,
emissions through:

243.a.  Burning part of the fuel at a lower
temperature; and

2.43b. Reducingconditions at the solid waste
injection point that may destroy some of the NO,
formed upstream in the kiln burning zone.

2.44. “Monitoring system’” means any monitoring
system that meets the requirements of sections 70.
through 76., including a continuous emissions
monitoring system, an excepted monitoring system or
an alternative monitoring system.

245, “Most stringent state or federal NO,
emissions limitation” means the Jowest NO,
emissions limitation (in terms of Ib/mm3Btu) that is
applicable to the unit under state or federal law,
regardless of the averaging period to which the
emissions limitation applies.

2.46. “Nameplate capacity” means the maximum
electrical generating output (in MW ) that a generator
can sustain over a specified period of time when not
restricted by seasonal or other deratings as measured




in accordance with the United States Department of
Energy standards.

2.47. “Non-title V permit” means a federally
enforceable permit administered by the Pirector
secretary pursuant to the CAA and regulatory
authority under the CAA, other than title V of the
CAA and 40 CFR Part 70 or 40 CFR Part 71.

2,48, “NO, allowance” means a limited
authorization under the NO, Budget Trading Program
to emit up to one ton of nitrogen oxides during the
ozone scason of the specified year or of any year
thereafter, except as provided under subsection 54.6.
No provision of the NO, Budget Trading Program, the
NQ, Budget permit application, the NO, Budget
permit, or an exemption under subdivision 4.2.a. or
section 5. and no provision of law shall be construed
to limit the authority of the United States to terminate
or limit such authorization, which does not constitute
a property right. For purposes of all sections of this
rule, except sections 40., 41., 42., 43. or 88., “NO,
allowance” also includes an authorization to emit up
to one ton of nitrogen oxides during the ozone season
of the specified year or of any year thereafter in
accordance with a Federal NOy Budget Trading
Program established by the Administrator under 40
CFR Part 97.

2.49. “NO, allowance deduction” or “deduct NO,,
allowances” means the permanent withdrawal of NGO,
allowances by the Administrator from a NO,
Allowance Tracking System compliance account or
overdraft account to account for the number of tons of
NO, emissions from a NO, Budget unit for an ozone
season, determined in accordance with sections 70.
through 76. and sections 50. through 57. or for any
other NO,, allowance withdrawal requirement under
this rule.

2.50. “NO, allowances held” or “hold NO,
allowances™ means the NO, allowances recorded by
the Administrator or submitted to the Administrator
for recordation, in accordance with sections 5.
through 57. and sections 60. through 62, in a NO,
Allowance Tracking System account.

2.51. “NOy Allowance Tracking System” means
the system by which the Administrator records
allocations, deductions and transfers of NOy
allowances under the NO,, Budget Trading Program.

2.52. “NO, Allowance Tracking System account™
means an account in the NO, Allowance Tracking

System established by the Administrator for purposes
of recording the allocation, holding, transferring or
deducting of NO, allowances,

2.53. “NOy allowance transfer deadline” means
midnight of November 30 or, if November 30 is not a
business day, midnight of the first business day
thereafter and is the deadline by which NO,
allowances may be submitted for recordation in a NOy
Budget unit’s compliance account or the overdraft
account of the source where the unit is located, in
order to meet the unit’s NO, Budget emissions
limitation for the ozone season immediately preceding
such deadline.

2.54. "NO,, authorized account representative”
means, for a NO, Budget source or NO,, Budget unit
at the source, the natural person who is authorized by
the owners and operators of the source and all NO,
Budgetunits at the source, in accordance with sections
10. through 14, to represent and legally bind each
owner and operator in matters pertaining to the NO,,
Budget Trading Program or, for a general account, the
natural person who is authorized, in accordance with
sections 30. through 57., to transfer or otherwise
dispase of NO, allowances held in the general
account.

2.55. “NO, Budget emissions limitation” means,
for a NO, Budget unit, the tonnage equivalent of the
NO, allowances available for compliance deduction
for the unit under subsections 54.1., 54.2., 54.5. and
54.6.in an ozone season adjusted by any deductions of
such NO, allowances to account for actual heat input
under subsection 42.5. for the ozone season or to
account for excess emissions for a prior ozone season
under subsection 54.4. or to account for withdrawal
from the NO, Budget Program or for a change in
regulatory status for a NO, Budget opt-in source
under sections 86. or 87.

2.56. “NO, Budget opt-in permit” means a NO,
Budget permit covering a NO, Budget opt-in source.

2.57. “NO, Budget opt-in unit” means a unit that
has been elected to become a NO,, Budget unit under
the NO, Budget Trading Program and whose NO,
Budget opt-in permit has been issued and is in effect
under sections 80. through &8.

2.58. “NO, Budget permit” means the legally
binding and federally enforceable written document or
portion of such document, issued by the Birector
secretary, including any permit revisions, specifying




the NO, Budget Trading Program requirements
applicable to a NOy Budget source, to each NO,
Budget unit at the NO, Budget source and to the
owners and operators and the NO,, authorized account
representative of the NO, Budget source and each
NO,, Budget unit.

2.59. “NO, Budget source” means a source that
includes one or more NO, Budget units.

2.60. “NO4 Budget Trading Program”™ means a
multi-state nitrogen oxides air pollution control and
emission reduction program approved and
administered by the Administrator pursuantto 40 CFR
51.121, as a means of mitigating the interstate
transport of ozone and nitrogen oxides, an ozone
precursor.

2.61. “NO, Budget unit” means a unit that is
subject to the NO, Budget emissions limitation under
sections 4. or 80.

2.62. “Operating” means, with regard to a unit
under paragraph 22.1.d.2. and section 80., having
documented heat input for more than 876 hours in the
6 months immediately preceding the submission of an
application for an initial NO, Budget permit under
subsection 83.1. The unit’s documented heat input
will be determined in accordance with 40 CFR Part 75
if the unit was otherwise subject to the requirements
of 40 CFR Part 75 during that 6-month period or will
be based on the best available data reported to the
Administrator for the unitif the unit was not otherwise
subject to the requirements of part 40 CFR Part 75
during that 6-month period.

2.63. “Operator” means any person who operates,
controls or supervises a NO, Budget unit, a NOy
Budget source or unit for which an application for a
NO, Budget opt-in permit under section 83. is
submitted and not denied or withdrawn and shall
include, but not be limited to, any holding company,
utility system or plant manager of such a unit or
source.

2.64. “Opt-in” means to be elected to become a
NO,, Budget unit under the NOy Budget Trading
Program through a final, effective NO, Budget opt-in
permit under sections 80. through 88.

2.65. Reserved.

2.66. “Overdraft account” means the NOy
Allowance Tracking System account, established by

the Administrator under sections 50. through 57. for
each NO, Budget source where there are two or more
NO, Budget units.

2.67. “Owner” means any of the following
persons:

2.67.a. Any holder of any pertion of the legal
or equitable title in a NO, Budget unit or in a unit for
which an application for a NO, Budget opt-in permit
under section 83. is submitted and not denied or
withdrawn;

2.67b. Any holder of a leasehold interest in
a NOy Budget unit or in a unit for which an
application for a NO, Budget opt-in permit under
section §3. is submitted and not denied or withdrawn;

2.67.c.  Any purchaser of power from a NO,,
Budget unit or from a unit for which an application for
a NO,, Budget opt-in permit under section 83. is
submitted and not denied or withdrawn under a life-
of-the-unit, firm power contractual arrangement.
However, unless expressly provided for in a leasehold
agreement, owner shall not include a passive lessor or
a person who has an equitable interest through such
lessor, whose rental payments are not based, either
directly or indirectly, upon the revenues or income
from the NO,, Budget unit or the unit for which an
application for a NO,, Budget opt-in permit under
section 83. is submitted and not denied or withdrawn;
or

2.67d. With respect to any general account,
any person who has an ownership interest with respect
to the NO,, allowances held in the general account and
who is subject to the binding agreement for the NO,,
authorized account representative to represent that
person’s ownership interest with respect to NO,
allowances.

2.68. “Ozone season” means the period beginning
May 1 of a year and ending on September 30 of the
same year, inclusive,

2.69. “Peak load” means the maximum
instantaneous operating load.

2.70. *Percent monitor data availability” means,
for purposes of subdivision 43.l.a., total unit
operating hours for which quality-assured data were
recorded under sections 70. through 76. in an ozone
season, divided by the total unit operating hours in the
ozone season and multiplied by 100 percent.




2.71. “Permitted capacity factor” means the
annual permitted fuel use divided by the
manufacturers specified maximum fuel consumption
times 8,760 hours per year.

2.72. “Person” means any and all persons, natural
or artificial, including the state of West Virginia or
any other state, the United States of America, any
municipal, statutory, public or private corporation
organized or existing under the laws of this or any
other state or country and any firm, partnership or
association of whatever nature,

2.73. “Portland cement” means a hydraulic
cement produced by pulverizing clinker consisting
essentially of hydraulic calcium silicates, usuvally
containing one or more of the forms of calcium sulfate
as an interground addition.

2.74. “Portland cement kiln” means a system,
including any solid, gaseous or liquid fuel combustion
equipment, used to calcine and fuse raw materials,
including limestone and clay, to produce Portland
cement clinker.

2.75. “Potential electrical output capacity” means
33 percent of a unit’s maximum design heat input.

2.76. “Precalciner kiln” means a kiln where the
feed to the kiln system is preheated in cyclone
chambers and utilize a second bumer to calcine
material in a separate vessel attached to the preheater
prior to the final fusion in a kiln which forms clinker.

2.77. “Preheaterkiin” means a kiln where the feed
to the kiln system is preheated in cyclone chambers
prior to the final fusion in a kiln which forms clinker.

2.78. "Receive or receipt of” means, when
referring to the Dmector secretary or the
Administrator, to come into possession of a document,
information or correspondence (whether sent in
writing or by authorized electronic transmission}, as
indicated in an official correspondence log or by a
notation made on the document, information or
correspondence, by the Drmector secretary or the
Administrator in the regular course of business.

2.79. “Recordation, record or recorded” means,
with regard to NO, allowances, the movement of NO,
allowances by the Administrator from one NO,,
Allowance Tracking System account to another, for
purposes of allocation, transfer or deduction.

2.80. *Reference method” means any direct test
method of sampling and analyzing for an air pollutant
as specified in Appendix A of 40 CFR Part 60.

2,81, Reserved“Secretary” means the secretary of
the department of environmental protection or such
other person to whom the secretary has delegated
authority or duties pursnant to W.Va. Code §822-1-6

or §§22-1-8

2.82, “Serial number” means, when referring to
NOy allowances, the unique identification number
assigned to each NO, allowance by the Administrator
under subsection 53.3.

2.83. “Shutdown’ means:

2.83.a. The period of time a unit is cooled
from its normal operating temperature to cold or
ambient temperature; or

2.83.b. The cessation of operation of a
Portland cement kiln for any purpose,

2.84, “Source” means any governmental,
institutional, commercial or industrial structure,
installation, plant, building or facility that emits or has
the potential to emit any regulated air poilutant under
the CAA. For purposes of section 502(c) of the CAA,
a “source,” including a “source” with multiple units,
shall be considered a single “facility.”

2.85. “Startup” means:

2.85.a. The period of time a unit is heated
from cold or ambient temperature to its normal
operating temperature as specified by the
manufacturer; or

2.85.b. The setting in operation of a Portland
cement kiln for any purpose.

2.86. “State” means cne of the 48 contiguous
states or a portion thereof or the District of Columbia
that is specified in 40 CFR §52.34 and in which are
located units for which the Administrator makes an
effective finding under 40 CFR §52.34.

2.87. “State NOy Budget Trading Program”
means a nitrogen oxides air pollution control and
emission reduction program established in accordance
with this rule and pursuant to 40 CFR 51.121 as a
means of mitigating the interstate transport of ozone
and nitrogen oxides, an ozone precursor,




2.88. Reserved.

2.89. “Steichiometric air/fuel ratio” means the
air/fuel ratio where all fuel and all oxygen in the
air/fuel mixture will be consumed.

2.90. “Submit or serve” means to send or transmit
a document, information or correspondence to the
person specified:

2.90.a. In person;
2.90.b. By United States Postal Service; or

2.90.c. By other means of dispatch or
transmission and delivery. Compliance with any
“submission,” “service” or “mailing” deadline shall be
determined by the date of dispatch, transmission or
mailing and not the date of receipt.

291, “Title V operating permit” means a permit
issued under 45CSR30.

292, “Title V operating permit regulations”
means the regulations that the Birector secretary has
issued and the Administrator has approved as meeting
the requirements of 43CSR30.

2.93. “Ton” or “tonnage” means any “short ton”
(i.e., 2,000 pounds). For the purpose of determining
compliance with the NO, Budget emissions
limitation, total tons for an ozone season shall be
calculated as the sum of all recorded hourly emissions
{or the tonnage equivalent of the recorded hourly
emissions rates) in accordance with sections 70.
through 76., with any remaining fraction of a ton
equal to or greater than 0.50 ton deemed to equal one
ton and any fraction of a ton less than 0.50 ton deemed
to equal zero tons.

2.94. “Unit” means a fossil fuel-fired stationary
boiler, combustion turbine or combined cycle system.

2.95. “Unit operating day” means a calendar day
in which a unit combusts any fuel.

2.96. “Unit operating hour” or “hour of unit
operation” means any hour (or fraction of an hour)
during which a unit combusts any fuel.

2.97. Other words and phrases used in this rule,
unless otherwise indicated, shall have the meaning
ascribed to them in W.Va. Code §§22-5-1 gt seq. and
40 CFR 72.2.

§45-1-3. Measurements, Abbreviations and
Acronyms.

Measurements, abbreviations and acronyms used in
this rule are defined as follows:

Btu - British thermal unit
hr - hour
kW - kilowatt electrical
kWh - kilowatt hour
Ib - pounds
mmBtu - miliion Btu
MW, - megawatt electrical
ton - 2000 pounds
TPH - tons per hour
CQ, - carbon dioxide
NO, - nitrogen oxides
0O, - oxygen.
§45-1-4. NO, Budget Trading Program
Applicability.

4.1, The following units in West Virginia (as
defined in section 2.) shall be designated NO, Budget
units, and any source that includes one or more such
units shall be a NO, Budget source, subject to the
requirements of this rule:

4.1.a.1. Reserved.

4.1.a.2. Reserved,

4.1.a.3. Reserved.

4.1.b.1. For units that commenced
operation before January 1, 1997, a unit that has a
maximum design heat input greater than 2350
mmBtu/hr and that did not serve during 1995 or 1996

a generator producing electricity for sale under a firm
contract to the electric grid.




4.1.b.2. For units that commenced
operation on or after January 1, 1997 and before
January I, 1999, a unit that has a maximum design
heat input greater than 250 mmBtu/hr and that did not
serve during 1997 or 1998 a generator producing
electricity for sale under a firm contract to the electric
grid.

4,1.b.3.  Forunits that commence operation
on or after January 1, 1999, a unit with a maximum
design heat input greater than 250 mmBtu/hr that:

41b3.A. At no time serves a
generator producing electricity for sale; or

4.1.b3B. At any time serves a
generator producing electricity for sale, if any such
generator has a nameplate capacity of 23MW, or less
and has the potential to use no more than 50 percent of
the potential electrical output capacity of the unit.

4.2.a. Notwithstanding subsection 4.1., a unit
under paragraphs 4.1.b.1.,4.1.b.2. or4.1.b.3. that has
a federally enforceable permit which includes a NO,
emission limitation restricting NO, emissions during
an ozone season to 25 tons or less and includes the
special provisions in subdivision 4.2.d. shall be
exempt from the requirements of the NO, Budget
Trading Program, except for the provisions of this
subdivision, sections 2, and 3.; subsection 4.1.; section
7., sections 40. through 42., sections 50. through 57.
and sections 60. through 62. The NO, emission
limitation under this subdivision shall restrict NOy
emissions during the ozone season by limiting unit
operating hours. The restriction on unit operating
hours shall be calculated by dividing 25 tons by the
unit’s  maximum potential hourly NO, mass
emissions, which shall equal the unit’s maximum
rated hourly heat input multiplied by the highest
default NO,, emission rate otherwise applicable to the
unit under 40 CFR 75.19.

4.2.b. The exemption under subdivision 4.2.a.
shall become effective as follows:

4.2b.1. The exemption shall become
effective on the date on which the NO, emission
timitation and the special provisions in the permit
under subdivision 4.2.a. become final; or

4.2.b.2. Ifthe NOyemission limitation and
the special provisions in the permit under subdivision
4.2 .a. become final during an ozone season and after
the first date on which the unit operates during such

ozone season, then the exemption shall become
effective on May 1 of such ozone season, provided
that such NOy emission limitation and the special
provisions apply to the unit as of such first date of
operation. If such NO, emission limitation and the
special provisions do not apply to the unit as of such
first date of operation, then the exemption under
subdivision 4.2.a. shall become effective on October
1 of the year during which such NO, emission
limitation and the special provisions become final.

4.2.c. The BPrrector Secretary will provide the
Administrator written notice of the issuance of a
federally enforceable permit under subdivision 4.2.a.
for aunitunder paragraphs4.1.b.1.,4.1.b.2. or4.1.b.3.
and, upon request by the Administrator, a copy of the
permit,

4.2.d. Special provisions.

42.d.1. A unit exempt under subdivision
4.2.a. shall comply with the restriction on unit
operating hours described in subdivision 4.2.a. during
the ozone season in each year.

4.2.d2. The BPrrector Secretary will
allocate NO, allowances to the unit under subsections
41.1.,41.2.,,41.3,, 42.3. and subdivision 42.1.a. For
each ozone season for which the unit is allocated NOy,
allowances under subsections 41.1.,41.2.,41.3,,42.3.
and subdivision 42.1.a.:

4.2.d2.A. Theownersand operators of
the unit must specify a general account, in which the
Brrector Secretary will record the NO, allowances;
and

4.2.d.2.B. Afterthe Birector Secretary
records a NO, allowance allocation under subsections
41.1.,412.,41.3., 423, and subdivision 42.1.a., the
Brreetor Secretary will deduct, from the general
account under subparagraph 4.2.d.2.A., NO,
allowances that are allecated for the same or a prior
ozone season as the NO,, allowances allocated to the
unit under subsections 41.1., 412, 41.3., 42.3 and
subdivision 42.1.a. and that equal the NO, emission
limitation (in tons of NO,} on which the unit’s
exemption under subdivision 4.2.a. is based. The NO,
authorized account representative shall ensure that
such general account contains the NOy allowances
necessary for completion of such deduction.

4.2.d.3. A unitexempt under subdivisions
4.2.a. and 4.2.b. shall report hours of unit operation




during the ozone season in each year to the
BirectorSecretary by November | of that year.

4.2.d.4. For a period of 5 years from the
date the records are created, the owners and operators
of a unit exempt under subdivision 4.2.a. shall retain,
at the source that includes the wunit, records
demonstrating that the conditions of the federally
enfarceable permit under subdivision 4.2.a. were met,
including the restriction on unit operating hours. The
5-year period for keeping records may be extended for
cause, at any time prior to the end of the period, in
writing by the Bireetor Secretary or the Administrator.
The owners and operators bear the burden of proof
that the unit met the restriction on unit operating
hours.

4.2.d.5. The owners and operators, and to
the extent applicable, the NO, authorized account
representative of a unit exempt vnder subdivision
4.2.a. shall comply with the requirements of the NQ,,
Budget Trading Program concerning ali periods for
which the exemption is not in effect, even if such
requirements arise or must be complied with, after the
exemption takes effect.

4.2.d.6. On the earlier of the following
dates, aunit exempt under subdivision 4.2.a. shail lose
its exemption:

42.d.6.A. The date on which the
restriction on unit operating hours described in
subdivision 4.2.a. is removed from the unit’s federally
enforceable permit or otherwise becomes no longer
applicable to any ozone season starting in 2004; or

42.d.6.B. The first date on which the
unit fails to comply, or with regard to which the
owners and operators fail to meet their burden of
proving that the unit is complying, with the restriction
on unit operating hours described in subdivision 4.2.a.
during any ozone season starting in 2004.

42.4d.7. A unit that loses its exempticn in
accordance with paragraph 4.2.d.6. shall be subject to
the requirements of this rule. For the purpose of
applying permitting requirements under sections 20.
through 24., allocating allowances under sections 40,
through 42., and applying menitoring requirements
under sections 70. through 76., the unit shall be treated
as commencing operation.

42d8 A unit that is exempt under
subdivision 4.2.a. 1s not eligible to be a NO, Budget
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opt-in unit under sections 80. through 88.

§45-1-5. Retired Unit Exemption.

5.1. Thissectionapplies to any NO, Budget unit,
other than a NO, Budget opt-in unit, that is
permanently retired.

5.2.a. Any NO, Budget unit, other than a NO,
Budget opt-in unit, that is permanently retired shall be
exempt from the NO, Budget Trading Program,
except for the provisions of this section, sections 2.,
3., 4. and 7.; sections 40. through 42., sections 50.
through 57. and sections 60. through 62,

5.2.b. The exemption under subsection 3.2.a.
shall become effective the day on which the unit is
permanently retired. Within 30 days of permanent
retirement, the NO, authorized account representative
{authorized in accordance with sections 10. through
14.) shall submit a statemment to the Birector Secretary
{and a copy of the statement to the Administrator)
which states, in a format prescribed by the Birector
Secretary, that the unit is permanently retired and will
comply with the special provisions of subsection 5.3.

5.2.c. After receipt of the notice under
subdivision 5.2.b., the Birector Secretary will amend
any permit covering the source at which the unit is
located to add the provisions and requirements of the
exemption under subdivision 5.2.a. and subsection
5.3.

5.3. Retired units exempted under this section
shall be subject to the following special provisions;

5.3.a. Aunitexemptunder this section shall not
emit any nitrogen oxides, starting on the date that the
exemption takes effect;

5.3.b. The Brrector Secretary will allocate NO,,
allowances in accordance with sections 40. through
42. to a unit exempt under this section. For each ozone
season for which the unit is allocated one or more
NO, allowances, the owners and operators of the unit
shall specify a general account, in which the Birector
Secretary will record such NO, allowances;

5.3.c. Fora period of § years from the date the
records are created, the owners and operators of a unit
exempt under this section shall retain at the socurce
that includes the unit, records demonstrating that the
unit is permanently retired. The 5-year period for




keeping records may be extended for cause, at any
time prior to the end of the peried, in writing by the
Prrector Secretary or the Administrator. The owners
and operators bear the burden of proof that the unit is
permanently retired; and

5.3.d. The owners and operators and, to the
extent applicable, the NO, authorized account
representative of a unit exemptunder this section shall
comply with the requirements of the NO, Budget
Trading Program concerning all periods for which the
exemption is not in effect, even if such requirements
arise or must be complied with, after the exemption
takes effect;

5.3.e.1. A unit exempt under this section
and located at a source that is required or but for this
exemption would be required, to have a title V
‘operating permit shall not resume operation unless the
NO,, authorized account representative of the source
submits a complete NO,, Budget permit application
under section 22. for the unit not less than 18 months
{or such lesser time provided by the Director
Secretary) before the later of May 31, 2004 or the date
on which the unit is to first resume operation; and

5.3.e.2. A unit exempt under this section
and located at a source that is required or but for this
exemption would be required, to have a non-title V
permit shall not resume operation unless the NO,
authorized account representative of the source
submits a complete NO,, Budget permit application
under section 22. for the unit not less than 18 months
(or such lesser time provided by the Pirector
Secretary) before the later of May 31, 2004 or the date
on which the unit is to first resume operation;

5.3.f. Loss of exemption. -- On the earlier of
the following dates, a unit exempt under subsection
5.2. shall lose its exemption:

5.3f.1. The date on which the NO,
authorized account representative submits a NO,
Budget permit application under paragraphs 5.3.e.1,
and 5.3.e.2.;0r

5.3.£2. The date on which the NO,
authorized account representative is required under
paragraphs 5.3.e.1. and 5.3.e.2. to submit a NO,
Budget permit application; or

5.3.£3. The date on which the unit
resumes operation, if the authorized account
representative is not required to submit a NOy Budget
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permit application.

5.3.g. For the purpose of applying monitoring
requirements under sections 70. through 76., a unit
that loses its exemption under this section shall be
treated as a unit that commences operation or
commercial operation on the first date on which the
unit resumes operation; and

5.3.h. A unit that is exempt under this section
1s not eligible to be a NO,, Budget opt-in source under
sections 80, through 88,

§45-1-6. NO, Budget Trading Program Standard
Requirements.

6.1.  Permit Requirements.

6.1.a. The NO, authorized account
representative of each NO, Budget source required to
have a federally enforceable permit and each NO,
Budget unit required to have a federally enforceable
permit at the source shall:

6.1.a.1. Submitto the Birector Secretary a
complete NO, Budget permit apphication under
section 22. in accordance with the deadlines specified
in subsections 21.2. and 21.3.; and

6.1.a.2. Submit in a timely manner any
supplemental information that the Pirector Secretary
determines is necessary in order to review a NO,
Budget permit application and issue or deny a NO,
Budget permit.

6.1.b. The owners and operators of each NO,,
Budget source required to have afederally enforceable
permit and each NO, Budget unit required to have a
federally enforceable permit at the source shall have
a NQ,, Budget permit issued by the Birector Secretary
and operate the unit in compliance with such NO,
Budget permit.

6.l.c. The owners and operators of a NQ,
Budget source that is not otherwise required to have a
federally enforceable permit are not required to submit
a NOy Budget permit application and to have a NO,,
Budget permit, under sections 20, through 24. for such
NO, Budget source.

6.2. Monitoring requirements,

6.2.a. The owners and operators, and to the




extent applicable, the NO, anthorized account
representative of each NO,, Budget source and each
NO,, Budget unit at the source shall comply with the
monitoring requirements of sections 70. through 76.

6.2.b. The emissions measurements recorded
and reported in accordance with sections 70. through
76. shall be used to determine compliance by the unit
with the NO, Budget emissions limitation under
subsection 6.3.

6.3, Nitrogen oxides requirements.

6.3.a. The owners and operators of each NO,,
Budget source and each NO, Budget unit at the source
shall hold NO,, allowances available for compliance
deductions under section 54., as of the NO,, allowance
transfer deadline, in the unit’s compliance account and
the source’s overdraft account in an amount not less
than the total NO, emissions for the ozone season
from the unit, as determined in accordance with
sections 70. through 76., plus any amount necessary to
account for actual heat input under subsection 42.5.
for the ozone season or to account for excess emission
for a prior ozone season under subsection 54.4., or to
account for the withdrawal from the NO, Budget
Trading Program, or a change in regulatory status of
a NO, Budget opt-in unit under section 86. or section
87.

6.3.b. Each ton of nitrogen oxides emitted in
excess of the NO,, Budget emissions limitation shall
constitute a separate violation of this rule, the CAA
and W.Va. Code §§22-5-1 et seq.

6.3.c. ANO, Budgetunitshall be subjectto the
requirements under subdivision 6.3.a. starting on the
later of May 31, 2004 or the date on which the unit
commences operation.

6.3.d. NO, allowances shall be held in,
deducted from or transferred among NO, Allowance
Tracking System accounts in accordance with sections
40. through 42., sections 50. through 57., sections 60.
through 62. and sections 80. through 88.

6.3.e. A NO, allowance shall not be deducted,
in order to comply with the requirements under
subdivision 6.3.a., for an ozone season in a year prior
to the year for which the NO, allowance was
allocated.

6.3f. A NO, allowance allocated by the
BrrectorSecretary or the Administrator under the NO,,

Budget Trading Program is a limited authorization to
emit one ton of nitrogen oxides in accordance with the
NOy, Budget Trading Program. No provision of the
NO, Budget Trading Program, the NO,, Budget permit
application, the NO, Budget permit or an exemption
under section 5. and no provision of law shall be
construed to limit the authority of the Administrator or
the Pirector Secretary to terminate or limit such
authorization.

6.3.2. A NO, allowance allocated by the
BrrectorSecretary or the Administrator under the NO,,
Budget Trading Program does not constitute a
propetrty right.

6.3.h. Upon recordation by the Administrator
under sections 50. through 57., sections 60. through
62. or sections 80. through 88., every allocation,
transfer or deduction of a NO,, allowance to or from a
NO, Budget unit’s compliance account or the
overdraft account of the source where the unit is
located is deemed to amend automatically and become
a part of, any NO, Budget permit of the NO,, Budget
unit by operation of law without any further review.

6.4, Excess emissions requirements,

6.4.a. The owners and operators of a NO,
Budget unit that has excess emissions in any ozone
season shall:

6.4.a.1. Surrender the NO, allowances
required for deduction under subdivision 54.4.a.; and

6.4.a2. Pay any fine, penalty or
assessment or comply with any other remedy imposed
under subdivision 34.4.c.

6.5, Recordkeeping and reporting requirements,

6.5.a. Unless otherwise provided, the owners
and operators of the NO, Budget source and each
NO,, Budget unit at the source shall keep on site at the
source each of the following documents for a period
of 5 years from the date the document is created. This
period may be extended for cause, at any time prior to
the end of 5 years, in writing by the Prrector Secretary
or the Administrator.

6.5.a.1. The account certificate of
representation for the NO, authorized account
representative for the source and each NO, Budget
unit at the source and all documents that demonstrate
the truth of the statements in the account certificate of




representation, in accordance with section 13,
provided that the certificate and documents shall be
retained on site at the source beyond such 5-year
period until such documents are superseded because
of the submission of a new account certificate of
representation changing the NO,, authorized account
represcntative.

6.5a2. All emissions monitoring
information, in accordance with sections 70. through
76.; provided that to the extent that sections 70.
through 76. provides for a 3-year period for
recordkeeping, the 3-year period shall apply.

6.5.a.3. Copies of all reports, compliance
certifications and other submissions and all records
made or required under the NO, Budget Trading
Program.

6.5.a4. Copies of all documents used to
complete a NO,, Budget permit application and any
other submission under the NO, Budget Trading
Program or to demonstrate compliance with the
requirements of the NO, Budget Trading Program.

6.5.b. The NO, authorized account
representative of a NO, Budget source and each NO,
Budget unit at the source shall submit the reports and
compliance certifications required under the NOy
Budget Trading Program, including those under
sections 30. and 31., sections 70. through 76. or
sections 80. through 88.

6.6, Liability.

6.6.a. Any person who knowingly violates any
requirementor prohibition of the NO, Budget Trading
Program, a NO, Budget permit or an exemption under
subdivision 4.2.a. or section 5. shall be subject to
enforcement pursuant to §§22-5-1 et seq. or the CAA.

6.6.b. Any person who knowingly makes a
false material statement in any record, submission or
report under the NO, Budget Trading Program shall
be subject to enforcement pursuant to §§22-5-1 et seq.
or the CAA.

6.6.c. No permit revision shall excuse any
violation of the requirements of the NO, Budget
Trading Program that occurs prior to the date that the
revision takes effect.

6.6.d. Each NO, Budget source and each NOy
Budget unit shall meet the requirements of the NO,,
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Budget Trading Program.

6.6.e. Any provision of the NO, Budget
Trading Program that applies to a NO, Budget source
(including a provision applicable to the NOy
authorized account representative of a NO, Budget
source) shall also apply to the owners and operators of
such source and of the NO, Budget units at the source.

6.6.f. Any provision of the NO, Budget
Trading Program that applies to a NO, Budget unit
(including a provision applicable to the NO,
authorized account representative of a NO,, budget
unit) shall also apply to the owners and operators of
such unit. Except with regard to the requirements
applicable to units with a common stack under
sections 70. through 76., the owners and operators and
the NO, authorized account representative of one NO,,
Budget unit shall not be liable for any violation by any
other NO, Budget unit of which they are not owners
or operators or the NO, authorized account
representative and that is located at a source of which
they are not owners or operators or the NO,
authorized account representative.

6.7. Effect on other authorities. -- No provision
of the NO, Budget Trading Program, a NO,, Budget
permit application, a NO, Budget permit or an
exemption under subdivision 4.2.a. or section 5. shall
be construed as exempting or excluding the owners
and operators and, to the extent applicable, the NO,,
authorized account representative of a NO,, Budget
source or NO,, Budget unit from compliance with any
other provision of §§22-5-1 et seq., the approved West
Virginia state implementation plan, a federally
enforceable permit or the CAA,

§45-1-7. Computation of Time.

7.1.  Unless otherwise stated, any time period
scheduled, under the NO, Budget Trading Program, to
begin on the occurrence of an act or event shall begin
on the day the act or event occurs.

7.2. Unless otherwise stated, any time period
scheduled, under the NO, Budget Trading Program, to
begin before the occurrence of an act or event shall be
computed so that the period ends the day before the
act or event occurs.

7.3.  Unless otherwise stated, if the final day of
any time period, under the NO, Budget Trading
Program, falls on a weekend or a state or federal




holiday, the time period shall be extended to the next
business day.

845-1-10.  Authorization and Responsibilities of
the NOy Authorized Account Representative.

10.1. Except as provided under section 11., each
NO, Budget source, including all NO, Budget units at
the source, shall have one and only one NOy
authorized account representative, with regard to all
matters under the NO, Budget Trading Program
concerning the source or any NO, Budget unit at the
source.

10.2. The NO authorized account representative
of the NO, Budget source shall be selected by an
agreement binding on the owners and operators of the
source and all NO, Budget units at the source.

10.3. Upon receipt by the Administrator of a
complete account certificate of representation under
section 13., the NOy authorized account representative
of the source shall represent and, by his or her
representations, actions, inactions or submissions,
legally bind each owner and operator of the NO,
Budget source represented and each NO,, Budget unit
at the source in all matters pertaining to the NOy
Budget Trading Program, not withstanding any
agreement between the NO, authorized account
representative and such owners and operators. The
owners and operators shall be bound by any decision
or order issued to the NO, authorized account
representative by the DPirectorSecretary, the
Administrator or a court regarding the source or vnit.

10.4. No NO, Budget permit shall be issued and
no NO,, Allowance Tracking System account shall be
established for a NO,, Budget unit at a source until the
Administrator has received a complete account
certificate of representation under section 13. for a
NO,, authorized account representative of the source
and the NO, Budget units at the source.

10.5.a. Each submission under the NO,
Budget Trading Program shall be submitted, signed
and certified by the NO, aunthorized account
representative for each NOy Budget source on behalf
of which the submission is made. Each such
submission shall include the following certification
statement by the NO, authorized account
representative: “I am authorized to make this
submission on behalf of the owners and operators of
the NO, Budget sources or NOy Budget units for
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which the submission is made. I certify under penalty
of law that 1 have personally examined and am
familiar with, the statements and information
submitted in this document and all its attachments.
Based on my inquiry of those individuals with primary
responsibility for obtaining the information, I certify
that the statements and information are to the best of
my knowledge and belief true, accurate and complete.
1 am aware that there are significant penalties for
submitting false statements and information or
omitting required statements and information,
including the possibility of fine or imprisonment.”

10.5.b. The BDirectorSecretary and the
Administrator will accept or act on a submission made
on behalf of owner or operators of a NO,, Budget
source or a NO, Budget unit only if the submission
has been made, signed and certified in accordance
with subsection 10.5.a.

§45-1-11.  Alternate NO, Authorized Account
Representative.

11.1. Anaccount certificate of representation may
designate one and only one alternate NO, anthorized
account representative who may act on behalf of the
NO, aunthorized account representative, The
agreement by which the alternate NO, authorized
account representative is selected shall include a
procedure for authorizing the alternate NO,
authorized account representative to act in lieu of the
NOy authorized account representative.

11.2. Upon receipt by the Administrator of a
complete account certificate of representation under
section 13., any representation, action, inaction or
submission by the alternate NO,, authorized account
representative shall be deemed to be a representation,
action, inaction or submission by the NO, authorized
account representative.

11.3. Except in this section and subsection 10.1,,
sections 12., 13. and 51., whenever the term “NOy
authorized account representative” is used in this rule,
the term shall be construed to include the alternate
NO, authorized account representative.

§45-1-12. Changing the NO, Authorized
Account Representative and the Alternate NO,
Authorized Account Representative; Changes in
Owners and Operators,




12.1. Changing the NO, authorized account
representative. -- The NOy authorized account
representative may be changed at any time upon
receipt by the Administrator of a superseding
complete account certificate of representation under
section 13. Notwithstanding any such change, all
representations, actions, inactions and submissions by
the previous NO, authorized account representative
prior to the time and date when the Administrator
receives the superseding account certificate of
representation shall be binding on the new NOy
authorized account representative and the owners and
operators of the NO, Budget source and the NOy
Budget units at the source.

12.2. Changing the alternate NO, authorized
account representative. -- The alternate NO,
authorized account representative may be changed at
any time upon receipt by the Administrator of a
superseding complete account certificate of
representation under section 13. Notwithstanding any
such change, all representations, actions, inactions and
submissions by the previous alternate NO, authorized
account representative prior to the time and date when
the Administrator receives the superseding account
certificate of representation shall be binding on the
new alternate NO, authorized account representative
and the owners and operators of the NOy Budget
source and the NOy Budget units at the source.

12.3. Changes in owners and operators.

12.3.a.  Inthe event a new owner or operator
of a NO, Budget source or a NOy Budget unit is not
included in the list of owners and operators submitted
in the account certificate of representation, such new
owner or operator shall be deemed to be subject to and
bound by the account certificate of representation, the
representations, actions, inactions and submissions of
the NO, authorized account representative and any
alternate NO, authorized account representative of the
source or unit and the decisions orders, actions and
inactions of the PrirectorSecretary or the
Administrator, as if the new owner or operator were
included in such list.

12.3.b.  Within 30 days following any change
in the owners and operators of a NOy Budget source
or a NO,, Budget unit, including the addition of a new
owner or operator, the NO, authorized account
tepresentative or alternate NO, authorized account
representative shall submit to the Administrator a
revision ta the account certificate of representation
amending the list of owners and operators to include

the change.

§45-1-13.  Account Certificate of Representation.

13.1. A complete account certificate of
representation for a NO, authorized account
representative or an alternate NO, authorized account
representative shall include the following elements in
a format prescribed by the Administrator:

13.1.a. Identification of the NO, Budget
source and each NOy Budget unit at the source for
which the account certificate of representation is
submitted;

13.1.b. The name, address, e-mail address (if
any), telephone number and facsimile transmission
number (if any)} of the NO, authorized account
representative and any alternate NO, authorized
account representative;

13.1.c. A list of the owners and operators of
the NO,, Budget source and of each NO, Budget unit
at the source;

13.1.d. The follawing certification statement
by the NO,, authorized account representative and any
alternate NO,, authorized account representative: “I
certify that I was selected as the NO, authorized
account representative or alternate NO, authorized
accountrepresentative, as applicable, by an agreement
binding on the owners and operators of the NOy
Budget source and each NO, Budget unit at the
source. [ certify that I have all the necessary authority
to carry out my duties and responsibilities under the
NO, Budget Trading Program on behalf of the owners
and operators of the NO, Budget source and of each
NO, Budget unit at the source and that each such
owner and operator shall be fully bound by my
representations, actions, inactions or submissions and
by any decision or order issued to me by the
BirectorSecretary, the Administrator or a court
regarding the source or unit”™; and

I3.1.e. The signature of the NO, authorized
account representative and any alternate NOy
authorized account representative and the dates
signed.

13.2. Unless otherwise requited by the
BrrectorSecretary or the Administrator, documents of
agreement referred to in the account certificate of
representation shall not be submitted to the




PrirectorSecretary or the Administrator. Neither the
PirectorSecretary nor the Administrator shall be under
any obligation to review or evaluate the sufficiency of
such documents, if submitted.

§45-1-14. Objections Concerning
Authorized Account Representative.

the NO,

14.1. Once a complete account certificate of
representation under section 13. has been submitted
and received, the DPirectorSecretary and the
Administrator will rely on the account certificate of
representation unless and until a superseding complete
account certificate of representation under section 13.
is received by the Administrator.

14.2. Except as provided in subsections 12.1. or
12.2., no objection or other communication submitted
to the BDrirectorSecretary or the Administrator
concerning the authorization or any representation,
action, inaction or submission of the NOy, authorized
account representative shall affect any representation,
action, inaction or submission of the NO, authorized
account representative or the finality of any decision
or order by the BirectorSecretary or the Admimistrator
under the NO,, Budget Trading Program.

14.3. Neither the BDirectorSecretary nor the
Administrator will adjudicate any private legal dispute
concerning the authorization or any representation,
action, inaction or submission of any NO, authorized
account representative, including private legal
disputes concerning the proceeds of NO allowance
transfers.

§45-1-20.  General NOy; Budget Trading Program
Permit Requirements,

20.1. For each NO, Budget source required to
have a federally enforceable permit, such permit shall
include a NO,, Budget permit administered by the
BrrectorSecretary.

20.1.a. For NO, Budget sources required to
have a title V operating permit, the NO, Budget
portion of the title V permit shall be administered in
accordance with 45CSR30, except as provided
otherwise by section 20. or secticns 80. through 88.
The applicable provisions of 45CSR30 shall include,
but are not limited to, those provisions addressing
operating permit applications, operating permit
application shield, operating permit duration,
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operating permit shield, operating permit issuance,
operating permit revision and reopening, public
participation and review by the PrrectorSecretary and
Administrator.

20.1.b.  For NO, Budget sources required to
have a non-title V permit, the NO, Budget portion of
the non-title V permit shall be administered in
accordance with 45CSRI3, except as provided
otherwise by sections 20. through 24. or sections 30.
through 88. The applicable provisions of 45CSRI13
may include, but are not limited to, provisions
addressing permit applications, permit duration,
permitissuance, permit revision and reopening, public
participation and review by the PrrectorSecretary.

20.2. Each NO, Budget permit (including a draft
or proposed NO,. Budget permit, if applicable) shall
include all applicable NO,, Budget Trading Program
requirements and shall be a complete and segregable
portion of the permit under subsection 20.1.

§45.1.21. NO, Budget Permit Applications.

21.1. Duty to apply. -- The NO, authorized
account representative of any NO, Budget source
required to have a federally enforceable permit shall
submit to the PtrectorSecretary a complete NOy
Budget permit application under section 22. by the
applicable deadline in subsection 21.2.

21.2. Deadlines for NO, Budget permit
applications.
21.2.a.  For NO, Budget sources required to

have a title V operating permit:

21.2.a.1. For any source, with one or more
NO, Budget units under subsection 4.1. that
commenced operation before January 1, 2000, the
NO,, authorized account representative shall submit a
complete NO, Budget permit application under
section 22. covering such NO,, Budget units to the
PritectorSecretary at least 18 months before May 31,
2004 and

21.2.a.2. For any source, with any NOy
Budget unit under subsection 4.1. that commences
operation on or after Janwary 1, 2000, the NO,
authorized account representative shall submit a
complete NO, Budget permit application under
section 22. covering such NO, Budget unit to the
DirectorSecretary at least 6 months before the later of




May 31, 2004 or the date on which the NO, Budget
unit commences operation.

21.2.b.  For NO, Budget sources required to
have a non-title V permit:

21.2.b.1. For any source, with one or more
NO, Budget units under subsection 4.1. that
commenced operation before January I, 2000, the
NO, authorized account representative shall submit a
complete NO, Budget permit application under
section 22. covering such NOy Budget units to the
DPrrectorSecretary at least 6 months before May 31,
2004; and

21.2.b.2. For any source, with any NO,
Budget unit under subsection 4.1. that commences
operation on or after January 1, 2000, the NOy
authorized account representative shall submit a
complete NO, Budget permit application under
section 22. covering such NO, Budget unit to the
PirectorSecretary at least 6 months before the later of
May 31, 2004 or the date on which the NO,, Budget
unit commences operation.

21.3. Duty to reapply.

21.3.a. Fora NO, Budget source required to
have a title V operating permit, the NO, authorized
account representative shall submit a complete NOy
Budget permit application under section 22, for the
NO,, Budget source covering the NO, Budget units at
the source in accordance with the operating permit
renewal requirements set forth in 453CSR30.

21.3.b. ForaNO, Budget source required to
have a non-title V permit, the NO, anthorized account
representative shall submit a complete NOy Budget
permit application under section 22. for the NOy
Budget source covering the NO, Budget units at the
source in accordance with 45CSR13.

§45-1-22. Information Requirements for NOy
Budget Permit Applications.

22.1. A complete NO, Budget permit application
shall include the following elements concerning the
NO, Budget source for which the application is

submitted, in a format prescribed by the
BirectorSecretary:
22.1.a. Identification of the NO, Budget

source, including plant name and the ORIS (Oftice of
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Regulatory Information Systems) or facility code
assigned to the source by the Energy Information
Administration, if applicable;

22.1.b. Identification of each NO, Budget
unit at the NO,, Budget source and whether it is a NOy
Budget unit under subsection 4.1. or under sections
80. through 88.;

22.1.c.
section 0.; and

The standard requirements under

22.1.d. For each NO, Budget opt-in unit at
the NO,, Budget source, the following certification
statements by the NOy authorized account
representative: '

22.1.d.1. “I certify that each unit for which
this permit application is submitted under sections 80.
through 88. is not a NO, Budget unitunder subsection
4.1. and is not covered by an exemption under
subdivision 4.2.a. or section 5. that is in effect”; and

22.1.d.2. If the application is for an initial
NO, Budget opt-in permit, “I certify that each unit for
which this permit application is submitted under
sections 80, through 88. is currently operating, as that
term is defined under subsection 2.62.”

§45-1-23. NO, Budget Permit Contents.

23.1. Each NO, Budget permit (including any
draft or proposed NO, Budget permit) will contain, in
a format prescribed by the PirectorSecretary, all
elements required for a complete NO, Budget permit
application under section 22.

23.2. Each NO, Budget permit is deemed to
Incorporate automatically the definitions of terms
under section 2. and, upon recordation by the
Administrator under sections 50. through 57 ., sections
60. through 62. or sections 80. through 88., every
allocation, transfer or deduction of a NO, allowance
to or from the compliance accounts of the NOy Budget
units covered by the permit or the overdraft account of
the NO, Budget source covered by the permit.

§45-1-24. NO, Budget Permit Revisions.

24.1. For a NO, Budget source with a title V
operating permit, except as provided in subsection
23.2., the PirectorSecretary will revise the NOy




Budget permit, as necessary, in accordance with the
operating permit revision requirements set forth in
45C8R30.

24.2. For a NO, Budget source with a non-title V
permit, except as provided in subsection 23.2., the
BirectorSecretary will reissue the NO, Budget permit
as necessary, in accordance with 45CSR13.

§45-1-30. Compliance Certification Report.

30.1. Applicability and deadline. -- For each
ozone season in which one or more NO, Budget units
at a source are subject to the NO, Budget emissions
limitation, the NO,, authorized account representative
of the source shall submit to the BirectorSecretary and
the Administrator by November 30 of that year, a
compliance certification report for each source
covering all such units.

30.2. Contents of report. -- The NO, authorized
account representative shall include in the compliance
certification report under subsection 30.1. the
following elements, in a format prescribed by the
Administrator, concerning each unit at the source and
subjectto the NO, Budget emissions limitation for the
ozone season covered by the report:

30.2.a.
unit;

Identification of each NOy Budget

30.2.b. At the NO, authorized account
representative’s option, the serial numbers of the NO,
allowances that are to be deducted from each unit’s
compliance account under section 54. for the ozone
season;

302.c. At the NO, authorized account
representative’s option, for units sharing a common
stack and having NO, emissions that are not
monitored separately or apportioned in accordance
with sections 70. through 76., the percentage of
allowances that is to be deducted from each unit’s
compliance account under subsection 54.5.; and

30.2.d.
subsection 30.3.

The compliance certification under

30.3. Compliance certification. -- In the
compliance certification reportunder subsection 30.1.,
the NO, authorized account representative shall
certify, based on reasonable inquiry of those persons
with primary responsibility for operating the source

18

and the NO, Budget units at the source in compliance
with the NO, Budget Trading Program, whether each
NO, Budget unit for which the compliance
certification is submitted was operated during the
calendar year covered by the report in compliance
with the requirements of the NO, Budget Trading
Program applicable to the unit, including:

30.3.a. Whether the unit was operated in
compliance with the NO, DBudget emissions
limitation;

30.3.b. Whether the monitoring plan that

governs the unit has been maintained to reflect the
actual operation and monitoring of the unit and
contains all information necessary to attribute NO,,
emissions to the unit, in accordance with sections 70.
through 76.,

30.3.c. Whether all the NO,, emissions from
the unit or a group of units (including the unit) using
a common stack, were monitored or accounted for
through the missing data procedures and reported in
the quarterly monitoring reports, including whether
conditional data were reported in the quarterly reports
in accordance with sections 70. through 76. If
conditional data were reported, the owner or operator
shall indicate whether the status of all conditional data
has been resolved and all necessary quarterly report
resubmissions have been made;

30.3.d.  'Whether the facts that form the basis
for certification under sections 70. through 76. of each
monitor at the unit or a group of units (including the
unit) using a common stack or for using an excepted
monitoring method or alternative monitoring method
approved under sections 70. through 76, if any, have
changed; and

30.3.e. If achange is required to be reported
under subdivision 30.3.d., specify the nature of the
change, the reason for the change, when the change
occurred and how the unit’s compliance status was
determined subsequent to the change, including what
method was used to determine emissions when a
change mandated the need for monitor recertification.

§45-1-31. BarectorSecretarv’s and
Administrator’s Action on Compliance
Certifications.

31.1. The BirectorSecretary or the Administrator
may review and conduct independent audits




concerning any compliance certification or any other
submission under the NO, Budget Trading Program
and make appropriate adjustments of the information
in the compliance certifications or other submissions.

31.2. The Administrator may deduct NOy
allowances from or transfer NO, allowances to a
unit’s compliance account or a source’s overdraft
account based on the information in the compliance
certifications or other submissions, as adjusted under
subsection 31.1.

§45-1-40.  State NOy Trading Program Budget.
In accordance with sections 41. and 42, the
BirectorSecretary will allocate to the NO, Budget
units under subsection 4.1. for each ozone season
specified in section 41., a total number of allowances
equal to 2184 tons, less the sum of the NO emission
limitations (in tons) for each unit exempt under
subdivision 4.2.a. that is not allocated any NO,
allowances under subsection 42.3. for the ozone
season and whose NO,, emission limitation (in tons of
NGO, is not included in the amount calculated under
section 42.4.¢.2.B. for the ozone season.

§45-1-41. Timing Requirements for State NO,
Allowance Allocations,

41.1. By April 1, 2001, the BrrectorSecretary will
determine by order and submit to the Administrator
the state NOy allowance allocations, in accordance
with subdivision 42.1.a. and subsection 42.3., for the
ozone seasons in 2004 through 2007.

41.2. By April 1, 2005, the BirectorSecretary will
determine by order and submit to the Administrator
the NO, allowance allocations, in accordance with
subdivision 42.1.a. and subsection 42.3. for the ozone
seasons in 2008 through 2012.

41.3. By April 1, 2010, by April | of 2015 and
thereafter by April 1 of the year that is 5 years after
the last year for which NO,, allowance allocations are
determined, the BPmrectorSecretary will determine by
order and submit to the Administrator the NOy
allowance allocations, in accordance with subdivision
42.1.a. and subsection 42.3. for the ozone seasons in
the years that are 3, 4, 5, 6 and 7 years after the
applicable deadline under this subsection.

41.4. By April 1, 2004 and April 1 of each year
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thereafter, the PtrectorSecretary will determine by
order and submit to the Administrator the NOy
allowance allocations, in accordance with subsection
424., for the ozone season in the year of the
applicable deadline under this subsection.

41.5. The BirectorSecretary will make available
to the public and the Administrator the draft order
determining the NQO, allowance allocations under
subsections 41.2., 41.3. or 41.4. by February 1 of the
applicable year by filing the draft order with the
Secretary of State for publication in the State Register
and submittal to the Administrator. The draft order
shall be accompanied with a notice providing for a 30
day comment period during which the submission of
written objections to the determinations in the draft
order will be accepted. Objections shall be limited to
addressing whether the determinations are in
accordance with section 42. Based on any such
objections, the DrrectorSecretary will adjust each
determination to the extent necessary to ensure that it
is in accordance with section 42. If error in any such
order is discovered after the April 1 issuance of the
final orders, the PirectorSecretary may issue arevised
order making correction to such orders. Any such
revised final order shall then be submitted to the
Administrator, filed with the Secretary of State and
published in the State Register.

§45-1-42. State NO, Allowance Allocations.

42.1.a. The heat input (in mmBtu} used
for calculating state NO,, allowance allocations for
each NO, Budget unit under subsection 4.1. will be:

, 42.1.a.1. For a state NO, allowance
allocation under subsection 41.1.:

42.1.a.1.A. Reserved.

42.1.a.1.B. For a unit under
paragraphs 4.1.b.1., 4.1.b.2. or 4.1.b.3,, the ozone
season in 1995 or the average of the two highest

amounts of the unit’s heat input for the ozone seasons
1995 through 1998.

42.1.a2. For a NOy allowance
allocation under subsection 41.2., the unit’s average
heat input for the ozone seasons in 2002 through 2004.

42.1.a3. For a NO, allowance
allocation under subsection 41.3., the unit’s average
heat input for the ozone season in the years that are 4,




5, 6, 7 and 8 years before the first ozone season for
which the allocation is being calculated.

42.1.b.  The unit’s total heat input for the
ozone season in each year specified under subdivision
42.1.a. will be determined in accordance with 40 CFR
Part 75. Notwithstanding the first sentence of this
subdivision:

42.1.b.1. ForaNO, allowance allocation
under subsection 41.1., such heat mput will be
determined using the best available data reported to
the BirectorSecretary for the unit if the unit was not
otherwise subject to the requirements of 40 CFR Part
75 for the ozone season; and

42.1.b.2. ForaNO, allowance allocation
under subsections 41.2. or 41.3., for a unit exempt
under subdivision 42.a., such heat input shall be
treated as zero if the unit is exempt under subdivision
4.2.a. during the ozone season.

422 Reserved.

422.a. Reserved.

422b. Reserved.

42.3. Foreach group of ozone seasons specified in
subsections 41.1., 41.2. and 41.3., the
BrireetorSecretary will allocate to all NOy Budget
units under paragraphs 4.1.b.1.,4.1.b.2.0r4.1.b.3. that
commenced operation before May 1, 1997 for
allocations under subsection 41.1., May 1, 2003 for
allocations under subsection 41.2, and May 1 of the
year 5 years before the first ozone scason for which
the allocation under sunbsection 41.3. is being
calculated, a total number of NO,, allowances equal to
95 percent of the portion of the state NO, trading
program budget under section 40. covering such units.
The PrrectorSecretary will allocate NOy, allowances
in accordance with the following procedures:

423.a. The BarectorSecretary will allocate
NO, allowances to each NO, Budget unit under
paragraphs 4.1.b.1.,, 4.1.b.2. or 4.1.b.3. in an amount
equaling 0.17 Ib/mmBtu multiplied by the heat input
determined under subdivision 42.1.a., divided by 2000
Ib/ton and rounded to the nearest whole number of
NO, allowances as appropriate; and

42.3b. If the initial total number of NO,
allowances allocated to all NO, Budget units under
paragraphs 4.1.b.1., 4.1.b.2. or 4.1.b.3. for an ozone
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season under subdivision 42.3.a. does not equal 95
percent of the portion of the state NO, Trading
Program Budget wnder section 40., covering such
units, the BPirectorSecretary will adjust the total
number of NO, allowances allocated to all such NO,
Budget units for the ozone season under subdivision
42.1.a. so that the total number of NO, allowances
allocated equals 95 percent of the portion of the state
NO,, Trading Program Budget under section 40,
covering such units. This adjustment will be made by
multiplying eachunit’s allocation by 95 percent of the
portion of the state NO, Trading Program Budget
under section 40., covering such units; dividing by the
total number of NO, allowances allocated under
subdivision 42.3.a. for the ozone season, and rounding
to the nearest whole number of NO, allowances as
appropriate.

42.4. New source NO, allocation set-aside. -- For
each ozone season under subsection 41.4., the
PrrectorSecretary will allocate NOy allowances to
NO, Budget units under subsection 4.1. (except for
units exempt under subdivision 4.2.a.) that commence
operation or are projected to commence operation, on
or after: May 1, 1997 (for ozone seasons under
subsection 41.1.); May 1, 2003 (for ozone seasons
under subsection 41.2.); and May 1 of the year 5 years
before the beginning of the group of 5 years that
includes the ozone season (for ozone seasons under
subsection 41.3.). The BrrectorSecretary wilk make the
allocations under this subsection in accordance with
the following procedures:

42.4a. The BirectorSecretary will establish
one allocation set-aside for each ozone season. Fach
aliocation set-aside will be allocated NO,, allowances
equal to 5 percent of the tons of NO,, emissions in the
state NO,. Trading Program Budget under section 40.,
rounded to the nearest whole number of NO,
allowances as appropriate;

424b. The NO, authorized account
representative of a NO, Budget unit under subsection
42.4. may submit to the PrrectorSecretary a request,
m writing or in a format specified by the
DirectorSecretary, to be allocated N(,, allowances for
the ozone season. The NO, allowance allocation
request must be received by the BirectorSecretary on
or after the date on which the BirectorSecretary issues
a permit to construct the unit and by January 1 before
the ozene season for which NO, allowances are
requested;

42.4.¢c. Reserved.




42 4.c.1. Reserved,
42.4.¢.2. Reserved.

42.4.d. InaNOyallowance allocation request
under subdivision42.4.b., the NO, authorized account
representative for NO, Budget units under paragraphs
4.1.h.1.,4.1.b.2. or 4.1.b.3. may request for an ozone
season NO, allowances in an amount that does not
exceed the lesser of:

42.4.d.1. 0.17 Ib/mmBtu multiplied by the
NO, Budget unit’s maximum design heat input (in
mmBtu/hr) multiplied by the lesser of 3672 hours or
the rumber of hours remaining in the ozone season
starting with the day in the ozone season on which the
unit commences operation or is projected to
commence operation, divided by 2000 Ib/ton and
rounded to the nearest whole number of NOy
allowances as appropriate; or

42.4.d.2. The unit’s most stringent state or
federal NO, emission limitation maltiplied by the
uni’s maximum design heat input multiplied by the
lesser of 3672 hours or the number of hours remaining
in the ozone season starting with the day in the ozone
season on which the unit commences operation or is
projected to commence operation, divided by 2000
Ib/ton and rounded to the nearest whole number of
NO, allowances as appropriate;

424e. The BirectorSecretary will review
each NO, allowance allocation request submitted in
accordance with subdivision 42.4.b. and will allocate
NO, allowances pursuant to such request as follows:

424.e.1. Upon receipt of the NO,
allowance allocation request, the BPtrectorSecretary
will make any necessary adjustments to the request to
ensure the requirements of subsection 42.4. and
subdivisions 42.4.b. and 42.4.d. are met;

4242 The DrireetorSecretary  will
determine the following amounts:

42.4e2.A. The sum of the NOy
allowances requested (as adjusted under paragraph
42.4.e.1.) in all NO, allowance allocation requests
under subdivision 42.4.b. for the ozone season; and

42.4.e2B. For units exempt under
subdivision 4.2.a. that commenced operation, or are
projected to commence operation, on or after May 1,
1997 (for ozone seasons under subsection 41.1.); May
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1, 2003, (for czone seasons under subsection 41.2.);
and May 1 of the year 5 years before the beginning of
the group of 5 years that includes the ozone season
(for ozone seasons under subsection 41.3.), the sumof
the NO, emission limitations (in tons of NO,) on
which each unit’s exemption under subdivision 4.2.a.
is based;

42 4.e.3. If the number of NO,, allowances
in the allocation set-aside for the ozone season less the
amountunder subparagraph42.4.¢.2.B. is not less than
the amount determined under subparagraph
42.4.e.2 A., the BirectorSecretary will allocate the
amount of the NO,, allowances requested (as adjusted
under paragraph 42.4.¢.1.) to the NO, Budget unit for
which the allocation request was submitted; and

42.4.e 4. If the number of NO, allowances
in the allocation set-aside for the ozone season less the
amount under subparagraph 42 .4.¢.2 B is lessthan the
amount determined under subparagraph 42.4.¢.2.A.,
the PirectorSecretary will allocate, to the NO, Budget
unit for which the allocation request was submitted,
the amount of NO, allowances requested (as adjusted
under paragraph 42.4.e.1.) multiplied by the number
of NO, allowances in the allocation set-aside for the
ozone season less the amount determined under
subparagraph 42.4.e.2.B., divided by the amount
determined under subparagraph 42.4.e2.A. and
rounded to the nearest whole number of NOy
allowances as appropriate.

4252, For a NO, Budget unit that is
allocated NO, allowances under subsection 42.4. for
an ozone season, the Administrator will deduct NOy
allowances under subsections 54.2., 54.5. or 54.6. to
account for the actual heat input of the unit during the
ozone scason. The Administrator will calculate the
number of NO, allowances to be deducted to account
for the unit’s actual heat input using the following
formulas and rounding to the nearest whole number of
NO, allowances as appropriate, provided that the
number of NO, allowances to be deducted shall be
zero if the number calculated is less than zero:

NO, allowances deducted for actual heat input
for units under paragraphs 4.1.b.1., 4.1.b.2. and
4.1.b.3. = (unit’s NO, allowances allocated for ozone
season} — [(unit’s actual ozone season heat input X the
lessor of 0.17 Ib/mmBtu or the unit’s most stringent
state or federal NO, emission limitation) < 2000
Ib/ton].

where:




“Unit’s NO, allowances allocated for ozone
season” is the number of NO, allowances allocated to
the unit for the ozone season under subsection 42.4.;
and

“Unit’s actual ozone season heat input” is the
heat input (in mmBtu) of the unit during the ozone
SEasoI.

42.5.b. The DmreetorSecretary will transfer
any NGO, allowances deducted under subdivision
42.35.a. to the allocation set-aside for the ozone
season for which they were allocated.

42.6. Aftermaking the deductions for compliance
under subsections 54.2., 54.5. or 54.6. for an ozone
season. the Administrator will determine whether any
NO, allowances remain in the allocation set-aside for
the ozone season. The PtrectorSecretary will allocate
any such NO, allowances to the NOy Budget units
using the following formula and rounding to the
nearest whole number of NO, allowances as
appropriate:

Unit’s share of NO, allowances remaining in
allocation set-aside = (Total NO, allowances
remaining in allocation set-aside} X (Unit’'s NOy
allowance allocation) + (state NO, Trading Program
Budget excluding allocation set-aside)

where:

“Total NO, allowances remaining in allocation
set-aside” is the total number of NO, allowances
remaining in the allocation set-aside for the ozone
Season;

“Unit’s NO, allowance allocation” is the
munber of NG, allowances allocated under subsection
42.3. to the unit for the ozone season to which the
allocation set-aside applies; and

“State NO, Trading Program Budget excluding
allocation set-aside” is the state NO,, Trading Program
Budget under section 40. for the ozone season to
which the allocation set-aside applies multiplied by 95
percent, rounded to the nearest whole number of NO,
allowances as appropriate.

42.7. If the Administrator determines that NO,
allowances were allocated under subsections 42.3. or
42.4. for an ozone season and the recipient of the
allocation is not actually a NO, Budget unit under
subsection 4.1, the Administrator will notify the NO,,

authorized account representative and then will act in
accordance with the following procedures:

42.7.a.1. The Administrator will nat record
such NO, allowances for the ozone season in an
account under section 53 ;

427.a.2. If the Administrator already
recorded such NO, allowances for the ozone season in
an account under section 53. and if the Administrator
makes such determination before making all
deductions pursuant to section 54. (except deductions
pursuant to subdivision 54.4.b.) for the ozone season,
then the Administrator will deduct from the account
NO allowances equal in number to and allocated for
the same or a prior ozone season as the NO,
allowances allocated to such recipient for the ozone
season. The NO, authorized account representative
shall ensure the account contains the NO, allowances
necessary for completion of such deduction. If the
account does not contain the necessary NOy
allowances, the Administrator will deduct the required
number of NO, allowances, regardless of the ozone
season for which they were allocated, whenever NO,
allowances are recorded in the account or:

427a3. If the Administrator already
recorded such NO, allowances for the ozone season in
an account under section 53. and if the Administrator
makes such determination after making all deductions
pursuant to section 54. (except deductions pursuant to
subdivision 54.4.b.) for the ozone seascn, then the
Administrator will apply paragraph 42.7.a.2. to any
subsequent ozone season for which NO, allowances
were allocated to such recipient.

42.7.b.  The Administrator will transfer the
NO, allowances that are not recorded, or that are
deducted, pursuant to paragraphs 42.7.a.1., 42.7.a.2.
and 42.7.a.3. to the state allocation set-aside.

§45-1-43. Compliance Supplement Pool.

43.1. TFor any NO, Budget unit that reduces its
NO,, emission rate in the 2002 or 2003 ozone season,
the owners and operators may request early reduction
credits in accordance with the foilowing requirements:

43.1.a.  Each NO, Budget unit for which the
owners and operators intend to request, or request, any
early reduction credits in accordance with subdivision
43.1.d. shall monitor and report NO, emissions in
accordance with sections 70. through 76. starting in




the 2001 ozone season and for each ozone season for
which such early reduction credits are requested. The
unit’s percent monitor data availability shall not be
less than 90 percent during the 2001 ozone season and
the unit must be in full compliance with any
applicable state or federal NO, emissien control
requirements during 2001 through 2003;

43.1.b. NO, emission rate and heat input
under subdivisions 43.1.c. and 43.1.d. shall be
determined in accordance with sections 70. through
76.;

43.1c. Each NO, Budget unit for which the
owners and operators intend to request, orrequest, any
early reduction credits under subdivision 43.1.d. shall
reduce its NO, emission rate, for each ozone season
for which early reduction credits are requested, to less
than both 0.25 Th/mmBtu and 80 percent of the unit’s
NO, emission rate in the 2001 ozone season; and

43.1.d. The NO, authorized account
representative of a NO, Budget unit that meets the
requirements of subdivisions 43.1.a. and 43.1.c. may
submit to the PtrectorSecretary a request for early
reduction credits for the unit based on NO, emission
rate reductions made by the unit in the ozone season
for 2002 ar 2003,

43.1.d.1. In the early reduction credit
request, the NO, authorized account may request early
reduction credits for such ozone secason in an amount
equal to the unit’s heat input for such ozone season
multiplied by the difference between 0.25 lb/mmBtu
and the unit’s NO, emission rate for such ozone
season, divided by 2000 Ib/ton and rounded to the
nearest whole number of tons.

43.1.d.2. The early reduction credit request
must be submitted, in a format specified by the

BrrectorSecretary, by February 1, 2004.

43.2. Reserved.

43 2.a. Reserved.
432.b. Reserved.
43.2.c. Reserved.

43.3. The birectorSecretary will review each early
reduction credit request submitted in accordance with
subsection 43.1. and will allocate NO, allowances to
NO,, Budget units covered by such request as follows:

43.3.a. Upon receipt of each early reduction
credit request, the BirectorSecretary will make any
necessary adjustments to the request to ensure that the
amount of the early reduction credits requested meets
the requirements of subsection 43.1.;

433b, After February |1, 2004, the
BrrectorSecretary will make available to the public a
statement of the total number of early reduction
credits requested by NO, Budget units;

43.3.c. If the compliance supplement pool
has a number of NO, allowances not less than the
amount of early reduction credits in all early reduction
credit requests under subsection 43.1. for 2002 and
2003 (as adjusted under subdivision 43.3.a.) submitted
by February 1, 2004, the DirectorSecretary will
allocate to each NO, Budget unit covered by such
requests one allowance for each early reduction credit
requested (as adjusted under subdivision 43.3.a.);

43.3.d. 1If the compliance supplement pool
has a smaller number of NO,, allowances than the
amount of early reduction credits in all early reduction
credit requests under subsection 43.1. for 2002 and
2003 {as adjusted under subdivision 43.3.a.) submitted
by February 1, 2004, the BrirectorSecretary will
allocate NOy allowances to each NO, Budget unit
covered by such requests according to the following
formula and rounding to the nearest whole number of
NQ,, allowances as appropriate:

Unit’s allocation for early reduction credits =
Unit’s adjusted early reduction credits X (state’s
compliance supplement pool + total adjusted early
reduction credits for all units)

Where:

“Unit’s allocation for early reduction credits” is the
number of NO, allowances allocated to the unit for
early reduction credits;

“Unit’s adjusted early reduction credits” is the
amount of early reduction credits requested for the
unit for 2002 and 2003 in early reduction credit
requests under subsection 43.1., as adjusted under
subdivision 43.3.a.;

“Compliance supplement pool” is 16,709 tonsthe

mumber of NO, allowances—mthestatecomptance
supplementpoct;

“Total adjusted early reduction credits for all




units” is the amount of carly reduction credits
requested for all units for 2002 and 2003 in early
reduction credit requests under subsection 43.1., as
adjusted under subdivision 43.3.a.;

433e. By April 1, 2004, the
BirectorSecretary  will determine by order the
allocations under subdivisions 43.3.c. or 43.3.d. The
BirectorSecretary will make available to the public
each determination of NO,, allowance allocations and
will provide an opportunity for submission of
objections to the determination. Objections shall be
limited to addressing whether the determination is in
accordance with subdivisions 43.3.a., 43.3.¢. or
433.d. Based on any such objections, the
DrirectorSecretary will adjust each determination to
the extent necessary to ensure that it is in accordance
with subdivisions 43.3.a.,43.3.c. or 43.3.d;

433f By May 1, 2004, the
PrirectorSecretary will record the allocations under
subdivisions 43.3.c. or43.3.d.;

433.g. NO, allowances recorded under
subdivision 43.3.f. may be deducted for compliance
under section 54. for the ozone season in 2004 or
2005, Notwithstanding subsection 55.1., the
BirectorSecretary will deduct as retired any NO,
allowance that is recorded under subdivision 43.3.f.
and that is not deducted for compiiance under section
54. for the ozone season in 2004 or 2003; and

43.3h. NO, allowances recorded under
subdivision 43.3.f, are treated as banked allowances in
2005 for the purposes of subsections 54.6. and 55.2.

§45-1-50,
Accounts.

NO, Allowance Tracking System

50.1. Nature and function of compliance accounts
and overdraft accounts. -- Consistent with subsection
51.1., the Administrator will establish one compliance
account for each NO, Budget unit and one overdraft
account for each source with one or more NO, Budget
units. Allocations of NO, allowances pursuant to
sections 40. through 42. or section 88. and deductions
or transfers of NO, allowances pursuant to sections
31, 54, and 56., sections 60. through 62. or sections
80. through 88. will be recorded in the compliance
accounts or overdraft accounts in accordance with
sections 50. through 57.

50.2. Nature and function of general accounts. --
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Consistent with subsection 51.2., the Administrator
will establish, upon request, a general account for any
person. Allocations of NO, allowances pursuant to
paragraph 4.2.d.2. or subdivision 5.3.b. and transfers
of allowances pursuant to sections 60. through 62, will
be recorded in the general accounts in accordance with
sections 30. through 57.

§45-1-51. Establishment of Accounts.

51.1. Compliance accounts and overdraft
accounts. -- Upon receipt of a complete account
certificate of representation under section 13., the
Administrator will establish:

51.1.a. A compliance account for each NO,
Budget unit for which the account certificate of
representation was submitted; and

51.1.b.  Anoverdraft account for each source
for which the account certificate of representation was
submitted and that has two or more NO, Budget units.

51.2. General accounts.

51.2.a.  Any person may apply to open a
general account for the purpose of holding and
transferring allowances. A complete application for a
general account shall be submitted to the
Administrator and shall include the following
elements in a format prescribed by the Administrator;

51.2.a.1. Name, mailing address, e-mail
address (if any), telephone number and facsimile
transmission number (if any) of the NO, aunthorized
account representative - and any alternate NO,
authorized account representative;

51.2.a2. At the option of the NO,
authorized account representative organization name
and type of organization;

51.2.a.3. A list of all persons subject to a
binding agreement for the NO, authorized account
representative or any alternate NO, aothorized
account representative to represent their ownership
interest with respect to the allowances held in the
general account;

51.2.a4. The following certification
statement by the NO, authorized account
representative and any alternate NO, authorized
account representative: “I certify thatI was selected as




the NO, anthorized account representative or the NOy
alternate authorized account representative, as
applicable, by an agreement that is binding on all
persons who have an ownership interest with respect
to NO, allowances held in the general account. [
certify that I have all the necessary authority to carry
out my duties and responsibilities under the NOy
Budget Trading Program on behalf of such persons
and that each such person shall be fully bound by my
representations, actions, inactions or submissions and
by any order or decision issued to me by the
Administrator or a court regarding the general
account’;

51.2.a.5. The signatore of the NO,
authorized account representative and any alternate
NQO,, authorized account representative and the dates
signed; and

51.2.a.6. Unless otherwise required by the
PrrectorSecretary or the Administrator, documents of
agreement referred to in the account certificate of
representation  shall not be submitted to the
BirectorSecretary or the Administrator. Neither the
BirectorSecretary nor the Administrator shall be under
any obligation to review or evaluate the sufficiency of
such documents, if submitted.

51.2.b.  Upon receipt by the Administrator of
a complete application for a general account under
subdivision 51.2.a.:

51.2.b.1. The Administrator will establish a
general account for the person or persons for whom
the application is submitted;

51.2.b.2. The NO, authorized account
representative and any alternate NO, authorized
account representative for the general account shall
represent and, by his or her representations, actions,
inactions or submissions, legally bind each person
who has an ownership interest with respect to NO,
allowances held in the general account in all matters
pertaining to the NOy Budget Trading Program, not
withstanding any agreement between the NO,
authorized account representative or any alternate
NO, authorized account representative and such
person. Any such person shall be bound by any order
or decision issued to the NO, authorized account
representative or any alternate NO, authornized
account representative by the Administrator or a court
regarding the general account;

51.2.b.3. Each submission concerning the
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general account shall be submitted, signed and
certified by the NO,, authorized account representative
or any alternate NO, authorized account
representative for the persons having an ownership
interest with respect to NOy allowances held in the
general account. Each such submission shall include
the tfollowing certification statement by the NO,
authorized account representative or any alternate
NO, authorized account representative any: "I am
authorized to make this submission on behalf of the
persons having an ownership interest with respect to
the NOy allowances held in the general account. I
certify under penalty of law that T have personally
examined and am familiar with, the statements and
information submitted in this document and all its
attachments. Based on my inquiry of those individuals
with primary responsibility for obtaining the
information, I certify that the staternents and
information are to the best of my knowledge and
belief true, accurate and complete. 1 am aware that
there are significant penalties for submitting false
statements and information or omitting required
statements and information, including the possibility
of fine or imprisonment”; and

51.2.b.4, The Administrator will accept or
act on a submission concermning the general account
only if the submission has been made, signed and
certified in accordance with paragraph 51.2.b.3.

51.2c.1. An application for a general
account may designate one and only one NO,
authorized account representative and one and only
one alternate NO, authorized account representative
who may act on behalf of the NO,, authorized account
representative. The agreement by which the alternate
NOy authorized account representative is selected
shall include a procedure for authorizing the alternate
NO,, authorized account representative to act in lieu of
the NO,, authorized account representative.

51.2.c.2. Uponreceiptby the Administrator
of a complete application for a general account under
subdivision 51.2.a., any representation, action,
inaction or submission by any alternate NOy
authorized account representative shall be deemed to
be a representation, action, inaction or submission by
the NO,, authorized account representative.

51.2.d.1. The NO, authorized account
representative for a general account may be changed
at any time upon receipt by the Administrator of a
superseding complete application for a general
account under subdivision 51.2.a. Notwithstanding




any such change, all representations, actions, inactions
and submissions by the previous NO, authorized
account representative prior to the time and date when
the Administrator receives the superseding application
for a general account shall be binding on the new NOy
authorized account representative and the persons with
an ownership interest with respect to the allowances in
the general account.

51.2.d.2. The alternate NO, authorized
account representative for a general account may be
changed at any time upon receipt by the Administrator
of a superseding complete application for a general
account under subdivision 51.2.a. Notwithstanding
any such change, all representations, actions, inactions
and submissions by the previous alternate NO,
authorized account representative prior to the time and
date when the Administrator receives the superseding
application for a general account shall be binding on
the new alternate NO, authorized account
representative and the persons with an ownership
interest with respect to the allowances in the general
account.

51.2.d.3.A. In the event a new person
having an ownership interest with respect to NO,
allowances in the general account is not included in
the list of such persons in the account certificate of
representation, such new person shall be deemed to be
subject to and bound by the account certificate of
representation, the representation, actions, inactions
and submissions of the NO, authorized account
representative and any alternate NO, authorized
account representative of the source or unit and the
decisions orders, actions and inactions of the
Administrator, as if the new person were included in
such list.

51.2.d.3.B. Within 30 days following
any change in the persons having an ownership
interest with respect to NO,, allowances in the general
account, including the addition of persons, the NOy
authorized account representative or any alternate
NO,, authorized account representative shall submit a
revision to the application for a general account
amending the list of persons having an ownership
interest with respect to the NO,, allowances in the
general account to include the change.

51.2.e.1. Once a complete application for a
general account under subdivision 51.2.a. has been
submitted and received, the Administrator will rely on
the application unless and until a superseding
complete application for a general account under
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subdivision 51.2.a. is received by the Administrator.

51.2.e.2. Exceptas provided in subdivision
51.2.d., no objection or other communication
submitted to the Administrator concerning the
authorization or any representation, action, inaction or
submission of the NO, authorized account
representative or any alternate NO, authorized
account representative for a general account shall
affect any representation, action, inaction or
submission of the NO, authorized account
representative or any alternate NO, authorized
account representative or the finality of any deciston
or order by the Administrator under the NO,, Budget
Trading Program.

51.2.e.3. The Administrator will not
adjudicate any private legal dispute concerning the
authorization or any representation, action, inaction or
submission of the NO, authorized account
representative or any alternate NO, authorized
account representative for a general account, including
private legal disputes concerning the proceeds of NO,,
allowance transfers.

51.3. Accountidentification. -- The Administrator
will assign a unique identifying number to each
account established under subsections 51.1. or 51.2.

§45-1-52. NOy Allowance Tracking System
Responsibilities of NO, Authorized Account
Representative.,

52.1. Following the establishment of a NOy
Allowance Tracking System account, all submissions
to the Administrator pertaining to the account,
including, but not limited to, submissions concerning
the deduction or transfer of NO, allowances in the
account, shall be made only by the NO, authorized
account representative for the account.

52.2. Authorized account representative
identification. -- The Administrator will assign a
unique identifying number to each NO, authorized
account representative.

§45-1-53.
Allocations.

Recordation of NQ, Allowance

53.1. The Administrator will record the NO,
allowances for 2004 for a NO,, Budget unit allocated
under sections 40. through 42. in the unit’s




compliance account, except for NOy allowances under
paragraph 4.2.d.2. or subdivision 5.3.b. which will be
recorded in the general account specified by the
owners and operators of the unit, The Administrator
will record NO, allowances for 2004 for a NO,
Budget opt-in unit in the unit’s compliance account as
allocated under subsection 88.1.

53.2. By May 1, 2002, the Administrator will
record the NO,, allowances for 2005 fora NO, Budget
unit allocated under sections 40. through 42, in the
unit’s compliance account, except for NO,, allowances
under paragraph 4.2.d.2. or subdivision 5.3.b., which
will be recorded in the general account specified by
the owners and operators of the unit. The
Administrator will record NOy allowances for 2005
for a NO,, Budget opt-in unit in the unit’s compliance
account as allocated under subsection 88.1.

53.3, By May 1, 2003, the Administrator will
record the NO, allowances for 2006 for a NO, Budget
unit allocated under sections 40. through 42. in the
unit’s compliance account, except for NO, allowances
under paragraph 4.2.d.2. or subdivision 5.3.b., which
will be recorded in the general account specified by
the owners and operators of the unit. The
Administrator will record NO,, allowances for 2006
for a NO, Budget opt-in unit in the unit’s compliance
account as allocated under subsection 88.1.

53.4. By May 1, 2004, the Administrator will
record the NO, allowances for 2007 for a NO, Budget
unit allocated under sections 40. through 42. in the
unit’s compliance account, except for NO,, allowances
under paragraph 4.2.d.2. or subdivision 5.3.b., which
will be recorded in the general account specified by
the owners and operators of the unit. The
Administrator will record NOy allowances for 2007
for a NO, Budget opt-in unit in the unit’s compliance
account as allocated under subsection 88.1.

53.5. Each vear starting with 2005, after the
Administrator has made all deductions from a NO,
Budget unit's compliance account and the overdraft
account pursuant to section 54. (except deductions
pursuant to subdivision 54.4.b.), the Administrator
will record:

53.5.a. NO, allowances, in the compliance
account, as allocated to the unit under sections 40.
through 42. for the third year after the year of the
ozone season for which such deductions were orcould
have been made;

53.5b. NOy allowances. in the general
account specified by the owners and operators of the
unit, as allocated under paragraph 4.2.d.2. or
subdivision 5.3.b. for the third year after the year of
the ozone season for which such deductions are or
could have been made; and

53.5¢c. NOy allowances, in the compliance
account, as allocated to the unitunder subsection 88.1.

53.6.  Serial numbers for allocated NO,
allowances, -- When allocating NO,, allowances to a
NOy Budget unit and recording them in an account,
the Administrator will assign each NO,, allowance a
unique identification number that will include digits
identifying the year for which the NO,, allowance is
allocated.

§45-1-54. Compliance.

54.1. NOy allowance transfer deadline. -- The
NO, allowances are available to be deducted for
compliance with a unit’s NO, Budget emissions
limitation for an ozone season in a given year only if
the NO, allowances:

54.1.a. Were allocated for am ozone
season in a prior year or the same year; and

54.1.b.  Are held in the unit’s compliance
account or the overdraft account of the source where
the unit is located, as of the NO, allowance transfer
deadline for that ozone season or are transferred into
the compliance account or overdraft account by a NO,,
allowance transter correctly submitted for recordation
under section 60. by the NO, allowance transfer
deadiine for that ozone season.

54.2. Deductions for compliance.

54.2.a. Following recordation in accordance
with section 61. of NO,; allowance transfers submitted
for recordation in the unit’s compliance account or the
overdraft account of the source where the unit is
located by the NO,, allowance transfer deadline for an
ozone season, the Administrator will deduct NO,
allowances available under subsection 54.1. to cover
the unit’s NO, emissions (as determined in
accordance with sections 70. through 76.) or to
account for actual heat input under subsection 42.5.
for the ozone season:

54.2.a.1. Fromthe compliance account; and




54.2.a.2. Only if no more NO, allowances
available under subsection 54.1. remain in the
compliance account, from the overdraft account. In
deducting allowances for units at the source from the
overdraft account, the Administrator will begin with
the unit having the compliance account with the
lowest NO, Allowance Tracking System account
number and end with the unit having the compliance
account with the highest NO, Allowance Tracking
System account number (with account numbers sorted
beginning with the left-most character and ending
with the right-most character and the letter characters
assignad values in alphabetical order and less than all
numeric characters).

54.2.b. The Administrator will deduct NO,
allowances first under paragraph 54.2.a.1. and then
under paragraph 54.2.a.2.:

54.2.b.1. Until the number of NO,
allowances deducted for the ozone season equals the
number of tons of NO, emissions, determined in
accordance with sections 70. through 76. from the unit
for the ozone season for which compliance is being
determined, plus the number of NO, allowances
required for deduction to account for actual heat input
under subsection 42.5. for the ozone season; or

54.2.b.2. Until no more NOy allowances
available under subsection 54.1. remain in the
respective account.

54.3.a. Identification of NO, allowances by
serial number. -- The NO, authorized account
representative for each compliance account may
identify by serial number the NO, allowances to be
deducted from the vnit’'s compliance account under
subsections 54.2., 54.4. or 54.5. Such identification
shall be made in the compliance certification report
submitted in accordance with section 30.

54.3b. First-in, first-out. -- The
Administrator will deduct NO, allowances for an
ozone season from the compliance account, in the
absence of an identification or in the case of a partial
identification of NO, allowances by serial number
under subdivision 54.3.a. or the overdraft account on
a first-in, first-out (FIFQ) accounting basis in the
following order:

54.3.b.1. Those NO, allowances that were
allocated for the ozone season to the unit under
sections 40. through 42. or sections 80. through 88.;

54.3b.2. Those NO, allowances that were
allocated for the ozone season to any unit and
transferred and recorded in the account pursuant to
sections 60. through 62., in order of their date of
recordation;

54.3.b.3. Those NO,, allowances that were
allocated for a prior ozone season to the unit under
sections 40. through 42. or sections 80. through 88.;
and

54.3.b.4. Those NO, allowances that were
allocated for a prior ozone season to any unit and
transferred and recorded in the account pursnant to
sections 60. through 62., in order of their date of
recordation.

54.4. Deductions for excess emissions.

544.a. After making the deductions for
compliance under subsection 54.2., the Administrator
will deduct from the unit’s compliance account or the
overdraft account of the source where the unit is
located a number of NO,, allowances, allocated for an
ozone season after the ozone season in which the unit
has excess emissions, equal to three times the number
of the unit's excess emissions.

544.b. TIfthecompliance account or overdraft
account does not contain sufficient NO,, allowances,
the Administrator will deduct the required number of
NO, allowances, regardless of the ozone season for
which they were allocated, whenever NO, allowances
are recorded in either account.

544.c. Any allowance deduction requirad
under subsection 54.4. shall not affect the liability of
the owners and operators of the NO, Budget unit for
any fine, penalty or assessment or their obligation to
comply with any other remedy, for the same violation,
as ordered under §§22-5-1 et seq. or the CAA. The
following guidelines will be followed in assessing
fines, penalties or other obligations;

54 4.c.1. For purpeses of determining the
number of days of violation, if a NO, Budget unit has
excess emissions for an ozone season, each day in the
ozone season {153 days) constitutes a day in violation
unless the owners and operators of the unit
demonstrate that a lesser number of days should be
considered; and

54.4.¢.2. Each ton of excess emissions is a
separate violation.




54.5. Deductions for units sharing a common
stack. -- In the case of units sharing a common stack
and having emissions that are not separately
monitored or apportioned in accordance with sections
70. through 76.:

54.5a. The NOy authorized account
representative of the units may identify the percentage
of NO, allowances to be deducted from each such
unit’s compliance account to cover the unit’s share of
NO,, emissions from the common stack for an ozone
season. Such identification shall be made in the
compliance certification report submitted in
accordance with section 30.; and

54.5b. Notwithstanding paragraph 54.2.b.1.,
the Administrator will deduct NO, allowances for
each such unit until the number of NO, allowances
deducted equals the unit’s identified percentage
{under subdivision 54.5.a.) of the number of tons of
NO, emissions, as determined in accordance with
sections 70. through 76., from the common stack for
the ozone season for which compliance is being
determined or, if no percentage is identified, an equal
percentage for each such unit plus the number of
allowances required for deduction to account for
actual heat input under subsection 42.5. for the ozone
season.

54.6. Deduction of banked allowances. -- Each
year starting in 2005, after the Administrator has
completed the designation of banked NO, allowances
under subdivision 55.1.b. and before May 1 of the
year, the Administrator will determine the extent to
which banked NO, allowances otherwise available
under subsection 54.1. are available for compliance in
the czone season for the current year, as follows. The
terms “compliance account”, “overdraft account”,
“general account”, “states” and “trading program
budgets” in subdivision 54.6.a. through paragraph
54.6.¢.2. shall be read to include respectively a
compliance account, an overdraft account, a general
account, each state or portion of a state, and the
trading program budget of each state or portion of a
state under the NO, Budget Trading Program
established by the Administrator pursuant to 40 CFR
Part 97.

54.6.a. The Administrator will determine the
total number of banked NO, allowances held in
compliance accounts, overdraft accounts, or general
accounts;

54.6.b. If the total number of banked NOy
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allowances determined under subdivision 54.6.a. tobe
held in compliance accounts, overdraft accounts, or
general accounts is less than or equal to 10 percent of
the sum of the trading program budgets for all states
for the ozone season, any banked NO, allowance may
be deducted for compliance in accordance with
subsections 54.1, through 54.5.

54.6.c. If the total number of banked NO,
allowances determined under subdivision 54.6.a. tobe
held in compliance accounts, overdraft accounts, or
general accounts exceeds 10 percent of the sum of the
trading program budgets for all states for the ozone
season, any banked allowance may be deducted for
compliance in accordance with subsections 54.1.
through 54.5., except as follows:

54.6.c.1. The Administrator will determine
the following ratio: 0.10 multiplied by the sum of the
trading program budgets for all states for the ozone
season and divided by the total number of banked
NO, allowances determined under subdivision 54.6.a.
to be held in compliance accounts, overdraft accounts,
ot general accounts; and

54.6.c.2. The Administrator will multiply
the number of banked NO, allowances in each
compliance account or overdraft account by the ratio
determined under paragraph 54.6.c.1. The resulting
product is the number of banked NO, allowances in
the account that may be deducted for compliance in
accordance with subsections 54.1. through 54.5. Any
banked NO, allowances in excess of the resulting
product may be deducted for compliance in
accordance with subsections 54.1. through 54.5.,
except that, if such NO,, allowances are used to make
a deduction under subsections 54.2. or 54.5., two
(rather than one) such NO, allowances shall authorize
up to one ton of NO, emissions during the ozone
season and must be deducted for each deduction of
one NO, allowance required under subsections 54.2.
or 54.5.

54.7. Recordation of deductions. -- The
Administrator  will record in the appropriate
compliance account or overdraft account all
deductions from such an account pursuant to
subsections 54.2., 54 4., 54.5, or 54.6.

§45-1-55. NO, Allowance Banking.

55.1. NOj allowances may be banked for future
use or transfer in a compliance account, an overdraft




account or a general account, as follows:

55.1.a. Any NQ allowance that is held in a
compliance account, an overdraft account or a general
account will remain in such account unless and until
the NO, allowance is deducted or transferred under
sections 31., 54., 56., sections 60, through 62. or
sections 80, through 88.; and

55.1.b. The Administrator will designate, as
a “banked” NO, allowance, any NO, allowance that
remains in acompliance account, an overdraft account
or a general account after the Administrator has made
all deductions for a given ozone season from the
compliance account or overdraft account pursuant to
section 54. (except deductions pursuant to subdivision
54.4.b.) and that was allocated for that ozone season
Of an OZONE Season in a prior year.

§45-1-56. Account Error.

The Administrator may, at his or her sole
discretion and on his or her own motion, correct any
error in any NO, Allowance Tracking System
account. Within 10 business days of making such
correction, the Administrator will notify the NO,
authorized account representative for the account.

§45-1-57. Closing of General Accounts.

57.1. The NO, authorized account representative
of a general account may instruct the Administrator to
close the account by submitting a statement requesting
deletion of the account from the NO, Allowance
Tracking System and by correctly submitting for
recordation under section 60. an allowance transfer of
all NO, allowances in the account to one or more
other NO,, Allowance Tracking Systemn accounts.

57.2. If a general account shows no activity for a
period of a year or more and does not contain any
NO, allowances, the Administrator may notify the
NO, authorized account representative for the account
that the account will be closed and deleted from the
NO, Allowance Tracking System following 20
business days after the notice is sent. The account will
be closed after the 20-day period unless before the end
of the 20-day period the Administrator receives a
correctly submitted transfer of NO, allowances into
the account under section 60. ot a statement submitted
by the NO, authorized account representative
demonstrating to the satisfaction of the Administrator
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good cause as to why the account should not be
closed.

§45-1-60,
Transfers.

Submission of NO, Allewance

60.1. The NOy authorized account representatives
seeking recordation of a NO,, allowance transfer shall
submit the transfer to the Administrater. To be
considered correctly submitted, the NO, allowance
transfer shall include the following elements in a
format specified by the Administrator:

60.1.a. The numbers identifying both the
transferor and transferee accounts;

60.1.b. A specification by serial number of
each NO, allowance to be transferred; and

60.1.¢c. The printed name and signature of the
NO, aunthorized account representative of the
transferor account and the date signed.

§45-1-61. Allowance Transfer Recordation.

61.1. Within 5 business days of receiving a NOy
allowance transfer, except as provided in subsection
61.2., the Administrator will record a NO, allowance
transfer by moving each NO, allowance from the
transferor account to the transferee account as
specified by the request, provided that:

61.1.a. The transfer is correctly submitted
under section 60.; and

61.1.b.  The transferor account includes each
NO, allowance identified by serial number in the
transfer,

61.2. A NO, allowance transfer that is submitted
for recordation following the NO, allowance transfer
deadline and that includes any NO, allowances
allocated for an ozone season prior to or the same as
the ozone season to which the NO,, allowance transfer
deadline applies will not be recorded until after the
Administrator completes the recordation of NOy
allowances under section 53., for the ozone season in
the third year after the NO, allowance transfer
deadline.

61.3. Where a NO, allowance transfer submitted
for recordation fails to meet the requirements of




subsection 61.1., the Administrator will not record
such transfer.

§45-1-62. Notification.

62.1. Notification of recordation. -- Within 5
business days of recordation of a NO, allowance
transfer under section 61., the Administrator will
notify each party to the transfer. Notice will be given
to the NO,, authorized account representatives of both
the transferor and transferee accounts.

62.2. Notification of non-recordation. -- Within 10
business days of receipt of a NO, allowance transfer
that fails to meet the requirements of subsection 61.1.,
the Administrator will notify the NOy authorized
account representatives of both accounts subject to the
transfer of:

62.2.a. A decision not to record the transfer;
and
62.2.b. Thereasons for such non-recordation.

62.3. Nothing in this section shall preclude the
submission of a NO, allowance transfer for
recordation following notification of non-recordation.

§45-1-70.  General Monitoring Requirements. --
The owners and operators and to the extent applicable,
the NO,, authorized account representative of a NOy
Budget unit, shall comply with the monitoring,
recordkeeping and reporting requirements as provided
in sections 70. through 76. and subpart H of 40 CER
Part 75. For purposes of complying with such
requirements, the definitions in section 2. and in 40
CFR 72 .2 shall apply, and the terms “affected unit,”
“designated representative,” and “continuous emission
monitoring system” (or “CEMS”) in 40 CFR Part 75
shall be replaced by the terms “NO, Budget unit,”
“NO, authorized account representative,” and
“continuons  emission monitoring  system” {or
“CEMS”) respectively, as defined section 2. The
owner or operator of a unit that is not a NO, Budget
unit but that is monitored under 40 CFR
75.72(b)2)(ii) shall comply with the monitoring,
recordkeeping and reporting requirements for a NOy
Budget unit.

70.1. Requirements for installation, certification
and data accounting. -- The owner or operator of each
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NO, Budget wunit shall meet the following
requirements. These provisions shall also apply to a
unit for which an application for a NO,, Budget opt-in
permit is submitted and not denied or withdrawn, as
provided in sections 80. through 83.:

70.1.a. TInstall all monitoring systems
required under this subpart for monitoring NOy mass
emissions. This includes all systems required to
monitor NO,. emission rate, NO, concentration, heat
input rate and stack flow rate, in accordance with 40
CFR 75.72 and 40 CFR 75.76.;

70.1.b. Install all monitoring systems for
monitoring heat input rate.

70.1.c.  Swoccessfully complete all certification
tests required under section 71. and meet all other
requirements of sections 70. through 76. and 40 CFR
Part 75 applicable to the monitoring systems under
subdivisions 70.1.a. and 70.1.b.; and

70.1.d. Record, report and quality-assure the
data from the monitoring systems under subdivisions
70.1.a. and 70.1.b.

70.2. Compliance deadlines. -- The owner or
operator shall meet the certification and other
requirements of subdivisions 70.1.a. through 70.1.c.
on or before the following dates. The owner or
operator shall record, report and quality-assure the
data from the monitoring systems under subdivisions
70.1.a. and 70.1.b. on and after the following dates:

70.2.a. For the owner or operator of a NOy
Budget unit for which the owner or operator intends to
apply for early reduction credits under section 43., by
May 1, 2001. If the owner or operator of a NO,
Budget unit fails to meet this deadline, he or she is not
eligible to apply for early reduction credits and is
subject to the deadline under subdivision 70.2.b;

70.2.b.  For the owner or operator of a NOy
Budget unit under subsection 4.1. that commences
operation before January 1, 2003 and that is not
subject to or does not meet the deadline under
subdivision 70.2.a., by May 1, 2003;

70.2.c. Reserved.

70.2.c.t. Reserved.

70.2.¢c.2. Reserved.




70.2.d. Reserved.

70.2.e. For the owner or operator of a NOy
Budget unit under subdivision 4.1.b. that commences
operation on or after January 1, 2003 and that reports
on an annual basis under subsection 74.4., by the later
of the following dates:

70.2.e.1. May 1, 2003; or

70.2.e.2. 180 days after the date on which
the unit commences operation;

70.2.f.  For the owner or operator of a NOy
Budget unit under subdivision 4.1.b. that commences
operation on or after January 1, 2003 and that report
on an ozone season basis under paragraph 74.4.b.2.,
by 180 days after the date on which the unit
commences operation, provided that this date is
during an ozone season. If this date does not occur
during an ozone season, the applicable deadline is
May 1 immediately following this date;

70.2.g.  For the owner or operator of a NOy
Budget unit that has a new stack or flue for which
construction is completed after the applicable deadline
under subdivisions 70.2.a.,70.2.b.,70.2.e.or 70.2.f. or
under sections 80. through 88. and that reports on an
annual basis under subsection 74.4., by 90 days after
the date on which emissions first exit to the
atmosphere through the new stack or flue;

70.2.h.  For the owner or operator of a NOy
Budget unit that has a new stack or flue for which
construction is completed after the applicable deadline
under subdivisions 70.2.a.,70.2.b.,70.2.e.0r 70.2.f. or
under sections 80. through 88. and that reports on an
ozone season basis under paragraph 74.4.b.2., by 90
days after the date on which emissions first exit to the
atmosphere through the new stack or flue, provided
that this date is during an ozone season. If this date
does not occur during the ozone season, the applicable
deadline is May 1 immediately following this date;
and

70.2.3.  Forthe owner or operator of a unit for
which an application for a NO, Budget opt-in permit
is submitted and not denied or withdrawn, by the date
specified under sections 80. through 88.

70.3. Reporting data prior to initial certification. --
The owner or operator of a NO, Budget unit under
subdivisions 70.2.e. or 70.2.f. shall determine, record
and report NO, mass emissions, heat input rate and
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any other values required to determine NO, mass
emissions (e.g., NO, emission rate and heat input rate,
or NO, concentration and stack flow rate) in
accordance with 40 CFR 75.70(g), from the date and
hour that the unit starts operating until the date and
hour on which the continuous emission monitoring
system, excepted monitoring system under appendix
D or E of 40 CFR Part 75, or excepted monitoring
methodology under 40 CFR 75.19 is provisionally
certified.

70.4. Prohibitions.

70.4.a. No owner or operator of a NO,
Budget unit shall use any alternative monitoring
system, alternative reference method or any other
alternative for the required continuous emission
monitoring system without having obtained prior
written approval in accordance with section 75.

70.4b. No owner or operator of a NOy
Budget unit shall operate the unit so as to discharge,
or allow to be discharged, NO, emissions to the
atmosphere without accounting for all such emissions
in accordance with the applicable provisions of
sections 70, through 76. and 40 CFR Part 75, except as
provided in 40 CFR 75.74.

70.4.c. No owner or operator of a NO
Budget unit shall disrupt the continuous emission
monitoring system, any portion thereof, or any other
approved emission monitoring method and thereby
avoid monitoring and recording NO, mass emissions
discharged into the atmosphere, except for periods of
recertification or periods when calibration, quality
assurance testing or maintenance is performed in
accordance with the applicable provisions of sections
70. through 76. and 40 CFR Part 75 or except as
provided in 40 CFR 75.74.

70.4.d. No owner or operator of a NOy
Budget unit shall retire or permanently discontinue
use of the continuous ernission monitoring system,
any component thereof, or any other approved
emission monitoring system under sections 70.
through 76., except under any one of the following
circumstances:

70.4.d.1. During the period that the unit is
covered by an exemption under subdivision 4.2.a. or
section 5. that 1s in effect;

70.4.d.2. The owner or operator. is
monitoring emissions from the unit with another







certified monitoring system approved, in accordance
with the applicable provisions of sections 7. through
76. and 40 CFR Part 75, by the BirectorSecretary for
use at that unit that provides emission data for the
same pollutant or parameter as the retired or
discontinued monitoring system; or

70.4.d.3. The NO, authorized account
representative submits notification of the date of
certification testing of a replacement monitoring
systemn for the retired or discontinued monitoring
system in accordance with subdivision 71.2.b.

§45-1-71. Initial Certification and

Recertification Procedures.

71.1. The owner or operator of a NO,, Budgetunit
that is subject to an Acid Rain emissions limitation
shall comply with the initial certification and
recertification procedures of 40 CFR Part 75, except
that:

71.1.a. If, prior to January 1, 1998, the
Administrator approved a petition under 40 CFR
75.17(a) or (b) for apportioning the NO, emission rate
measured in a common stack or a petition under 40
CFR 75.66 for an alternative to a requirement in 40
CFR 75.17, the NO, authorized account representative
shall resubmit the petition to the Administrator under
subsection 75.1. to determine if the approval applies
under the NO,, Budget Trading Program; and

71.t.b.  For any additional CEMS required
under the common stack provisions in 40 CFR 75.72
or for any NOy concentration CEMS used under the
provisions of 40 CFR 75.71(a)(2), the owner or
operator shall meet the requirements of subsection
71.2.

71.2. The owner or aperator of a NO, Budget unit
thatis not subject to an Acid Rain emissions limitation
shall comply with the following initial certification
and recertification procedures. The owner or operator
of such a unit that qualifies to use the low mass
emissions excepted monitoring methodology under 40
CFR 75.19 or that qualifies to use an alternative
monitoring system under subpart E of 40 CFR Part 75
shall comply with the following procedures, as
modified by subsections 71.3, or 71.4, The owner or
operator of a NO,, Budget unit that is subject to an
Acid Rain emissions limitation and that requires
additional CEMS under the common stack provisions
in 40 CFR 75.72 or uses a NO, concentration CEMS
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under 40 CFR 75.71(a)(2) shall comply with the
following procedures:

71.2.a. Requirements for initial certification,
-- The owner or operator shall ensure that each
monitoring system required by subpart H of 40 CFR
Part 75 (which includes the automated data acquisition
and handiing system) successfully completes all of the
initial certification testing required under 40 CFR
75.20 by the applicable deadline in subsection 70.2. In
addition, whenever the owner or operator installs a
monitoring system in order to meet the requirements
of this rule in a location where no such monitoring
system was previously installed, initial certification in
accordance with 40 CFR 75.20 is required,;

71.2.b.  Requirements for recertification. —
Whenever the owner or operator makes a replacement,
modification or change in a certified monitoring
system that may significantly affect the ability of the
system to accurately measure or record NOy mass
cemissions or heat input rate or to meet the
requirements of 40 CFR 75.21 or appendix B to 40
CFR Part 75, the owner or operator shall recertify the
monitoring system in accordance with 40 CFR
75.20(b). Furthermore, whenever the owner or
operator makes a replacement, modification or change
to the flue gas handling system or the unit’s operation
that may significantly change the stack flow or
concentration profile, the owner or operator shall
recertify the continuous emissions monitoring system
in accordance with 40 CFR 75.20(b). Examples of
changes that require recertification include:
replacement of the analyzer, complete replacement of
an existing continuous emission monitoring system or
change in location or orientation of the sampling
probe or site; and

71.2.c. Certification approval process for
initial certification and recertification.

71.2.c.1. Natification of certification. -- The
NO,, authorized account representative shall submit to
the Administrator, the appropriate EPA Regional
Office and the DirecterSecretary written notice of the
dates of certification in accordance with section 73.

71.2.¢.2. Certification application. -- The
NGO, authorized account representative shall submit to
the Administrator, the appropriate EPA Regional
Office and the BirectorSecretary a certification
application for each monitoring system required under
subpart H of 40 CFR Part 75. A complete certification
application shall include the information specified in




subpart H of 40 CFR Part 75.

71.2.c.3. Except for units using the low
mass emission excepted methodology under 40 CFR
75.19, the provisional certification date for a monitor
shall be determined in accordance with 40 CFR
75.20(a)(3). A provisionally certified monitor may be
used under the NO, Budget Trading Program for a
period not to exceed 120 days after receipt by the
PrrecteorSecretary  of the complete certification
application for the monitoring system or component
thereof under paragraph 71.2.c.2. Data measured and
recorded by the provisionally certified monitoring
system or component thereof, in accordance with the
requirements of 40 CFR Part 75, will be considered
valid quality-assured data {retroactive to the date and
time of provisional certification), provided that the
BirectorSecretary does not invalidate the provisional
certification by issuing a notice of disapproval within
120 days of receipt of the complete certification
application by the BirectorSecretary.

71.2.c.4. Cerification application formal
approval process. -- The BireetorSecretary will issue
a written notice of approval or disapproval of the
certification application to the owner or operator
within 120 days of receipt of the complete
certification application under paragraph 71.2.c.2. In
the event the PirecterSccretary does not issue such a
notice within such 120-day period, each monitoring
system that meets the applicable performance
requirements of 40 CFR Part 75 and is included in the
certification application will be deemed certified for
use under the NO,, Budget Trading Program.

71.2.c4.A. Approval notice. -- If the
certification application is complete and shows that
each monitoring system meets the applicable
performance requirements of 40 CFR Part 75, then the
BirectorSecretary will issue a written notice of
approval of the certification application within 120
days of receipt.

71.2.c4.B. Incomplete application
notice. -- A certification application will be
considered complete when all of the applicable
information required to be submitted under paragraph
71.2.¢.2. has been received by the PrirectorSecretary.
If the certification application is not complete, then
the PrrectorSecretary will issue a written notice of
incompleteness that sets a reasonable date by which
the NO, authorized account representative must
submit the additional information required to
complete the certification application. If the NOy
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aunthorized account representative does not comply
with the notice of incompleteness by the specified
date, then the BrectorSecretary may issue a notice of
disapproval under subparagraph 71.2.c4.C. The
120-day review period shall not begin prior to receipt
of a complete certification application.

71.2.c4.C. Disapprovalnotice. --If the
certification application shows that any monitoring
system or component thereof does not meet the
performance requirements of sections 70 through 76.,
orifthe certification application is incomplete and the
requirement for disapproval under subparagraph
71.2.c 4.B. has been met, then the PirectorSecretary
will issue a written notice of disapproval of the
certification application. Upen issuance of such notice
of disapproval, the provisional certification is
invalidated by the PirectarSecretary and the data
measured and recorded by each uncertified monitoring
system or component thereof shall not be considered
valid quality-assured data beginning with the date and
hour of provisional certification (as defined under 40
CFR 75.20(a)(3}). The owner or operator shall follow
the procedures for loss of certification in paragraph
71.2.¢.5. for each monitoring system or component
thereof that is disapproved for initial certification.

71.2.c4.D. Auditdecertification. -- The
PrrectorSecretary may issue a notice of disapproval of
the certification status of amonitor in accordance with
subsection 72.2.

71.2.c.5. Procedures forioss of certification.
-- If the bDirectorSecretary issues a notice of
disapproval of a certification application under
subparagraph 71.2.c.4.C. or a notice of disapproval of
certification status under subparagraph 71.2.c.4.D.,
then:

71.2.c.5.A. Theowneroroperator shall
substitute the following values, for each hour of unit
operation during the period of invalid data specified
under 40 CFR 75.20{a}(4)(iii}, 40 CFR 75.20(h){(4) or
40 CFR 75.21(e) and continuing until the date and
hour specified under 40 CFR 75.20(a)}(5)(1):

71.2.c.5.A.1.  For units that the
owner or operator intends to monitor or monitors for
NO,, emission rate and heat input rate or intends to
determine or determines NO, mass emissions using
the low mass emission excepted methodology under
40 CFR 75.19, the maximum potential NOQ, emission
rate and the maximum potential hourly heat input of
the unit; and




71.2.c.5.A2. For units that the
owner or operator intends to monitor or monitors for
NO, mass emissions using a NOy pollutant
concentration monitor and a flow monitor, the
maximum potential concentration of NO, and the
maximum potential flow rate of the unit under section
2 of appendix A of 40 CFR Part 75.

71.2.¢.5.B. The NO, authorized account
representative  shall submit a notification of
certification retest dates and a new certification
application in accordance with paragraphs 71.2.c.1.
and 71.2.c.2.; and

71.2.¢.5.C. The owneroroperator shall
repeat all certification tests or other requirements that
were failed by the monitoring system, as indicated in
the BirectorSecretary’ s notice of disapproval, no later
than 30 unit operating days after the date of issuance
of the notice of disapproval.

71.3. Initial certification and recertification
procedures for low mass emission units using the
excepted methodologies under 40 CFR 75.19. -- The
owner or operator of a gas-fired or oil-fired unit using
the low mass emissions excepted methodology under
40 CFR 75.19 and not subject to an Acid Rain
emissions limitation shall meet the applicable general
operating requirements of 40 CFR 75.10 and the
applicable requirements of 40 CFR 75.19. The owner
or operator of such a unit shall also meet the
applicable certification and recertification procedures
of subsection 71.2., except that the excepted
methodology shall be deemed provisionally certified
for use under the NO, Budget Trading Program as of
the following dates:

71.3.a. For a unit that does not have
monitoring equipment initially certified or recertitied
for the NO, Budget Trading Program as of the date on
which the NOy authorized account representative
submits the certification application under 40 CFR
75.19 for the unit, starting on the date of such
submission until the completion of the period for the
DirectorSecretary’s review;

71.3.b. For a unit that has monitoring
equipment initially certified or recertified for the NO,
Budget Trading Program as of the date on which the
NO, authorized account representative submits the
certification application under 40 CFR 75.19 for the
unit and that reports data on an annual basis under
subsection 74.4., starting January 1 of the year after
the year of such submission until the completion of

35

the period for the BrrectorSecretary’s review; and

71.3.c. For a unit that has monitoring
equipment initially certified or recertified for the NO,,
Budget Trading Program as of the date on which the
NO, Authorized Account Representative submits the
certification application under 40 CFR 75.19 for the
unit and that reports on a control season basis under
subsection 74.4., starting May 1 of the ozone season
after the year of such submission until the completion
of the period for the BireetorSecretary's review.

71.4. Certification/recertification procedures for
alternative monitoring systems. -- The NO,, authorized
account representative of each unit not subject to an
Acid Rain emissions limitation for which the owner or
operator intends to use an alternative monitoring
system approved by the Administrator under subpart
E of 40 CFR Part 75 shall comply with the applicable
certification procedures of subsectton 71.2. before
using the system under the NO, Budget Trading
Program. The NO,, authorized account representative
shall also comply with the applicable recertification
procedures of subsection 71{.2. and 40 CFR 75.20(f).

§45-1-72. Out of Control Periods.

72.1. Whenever any monitoring system fails to
meet the quality assurance or data validation
requirements of 40 CFR Part 75, data shall be
substituted using the applicable procedures in subpart
D, appendix D, or appendix E of 40 CFR Part 75.

72.2. Audit decertification. -- Whenever both an
audit of a monitoring system and a review of the
initial certification or recertification application reveal
that any system or component should not have been
certified or recertified because it did not meet a
particular performance specification or other
requirement under section 71. or the applicable
provisions of 40 CFR Part 75, both at the time of the
initial certification or recertification application
submission and at the time of the audit, the
BirectorSecretary will issue a notice of disapproval of
the certification status of such system or component.
For the purposes of this subsection, an aundit shall be
either a field audit or an audit of any information
submitted to the BDirectorSecretary or the
Administrator. By issuing the notice of disapproval,
the PirectorSecretary revokes prospectively the
certification status of the system or compenent. The
data measured and recorded by the system or
component shall not be considered valid




quality-assured data from the date of issnance of the
notification of the revoked certification status until the
date and time that the owner or operator completes
subsequently approved initial certification or
recertification tests for the system or compoenent.

§45-1-73. Notifications.

73.1. The NO,, authorized account representative
for a NO,, Budget unit shall submit written notice to
the Administrator, the appropriate EPA Regional
Office and the BirectorSecretary in accordance with
40 CFR 75.61.

73.2. Forany unit that does not have an Acid Ramn
emissions limitation, the BirectorSecretary may waive
the requirement to notify the DirectorSecretary in
subsection 73.1.

§45-1-74. Recordkeeping and Reporting.

74.1. General provisions.

74.1.a. The NOy authorized account
representative shall comply with all recordkeeping
and reporting requirements in this section and with the
requirements of subdivision 10.5.a.

74.1b. If the NO, authorized account
representative for a NO, Budget unit subject to an
Acid Rain emission limitation who signed and
certified any submission that is made under subpart F
or G of 40 CFR Part 75 and that includes data and
information required under sections 70. through 76. or
subpart H of 40 CFR Part 75 1s not the same person as
the designated representative or the alternative
designated representative for the unit under 40 CFR
Part 72, then the submission must also be signed by
the designated representative or the alternative
designated representative.

74.2. Monitoring Plans.

742.a. The owner or operator of a unit
subject to an Acid Rain emissions limitation shall
comply with requirements of 40 CFR 75.62, except
that the monitoring plan shall also include all of the
information required by subpart H of 40 CFR Part 75.

74.2.b.  The owner or operator of aunitthat is
not subject to an Acid Rain emissions limitation shall
comply with requirements of 40 CFR 75.62, except
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that the monitoring plan is only required to include the
information required by subpart H of 40 CFR Part 75.

74.3. Certification applications. -- The NO,
authorized account representative shall submit an
application to the Administrator, the appropriate EPA
Regional Office and the PireetorSecretary within 45
days after completing all initial certification or
recertification tests required under section 71,
including the information required under subpart H of
40 CFR Part 75.

74.4. Quarterly reports. -- The NO, authorized
account representative shall submit quarterly reports,
as follows:

74.4.a. If a unit is subject to an Acid Rain
emission limitation or if the owner or operator of the
NO, budget unit chooses to meet the annual reporting
requirements of sections 70. through 76., the NOy
authorized account representative shall submit a
quarterly report for each calendar quarter beginning
with:

74.4.a.1. For a unit for which the owner or
operator intends to apply or applies for the early
reduction credits under section 43., the calendar
quarter that includes the date of initial provisional
certification under paragraph 71.2.c.3, or subsection
71.3. Data shall be recorded and reported from the
date and hour corresponding to the date and hour of
provisional certification; or

74422 For a unit that commences
operation on or before May |, 2003 and is not subject
to paragraph 74.4.a.1., the earlier of the calender
quarter that includes the date of initial provisional
certification under paragraph 71.2.c.3. or subsection
71.3. or, if the certification tests are not completed by
May 1, 2003, the calendar quarter covering May 1,
2003 through June 30, 2003. Data shall be recorded
and reported from the earlier of the date and hour
corresponding to the date and hour of provisional
certification or the first hour on May 1, 2003; or

74.4.a.3. For a umt that commences
operation after May 1, 2003, the calendar quarter in
which the unit commences operation. Data shall be
recorded and reported from the date and hour
corresponding to when the unit commences operation;

74.4.b.  If a NO, budget unit is not subject to
an Acid Rain emission limitation, then the NO,
authorized account representative shall either:




74.4.b.1. Meet all of the requirements of 40
CFR Part 75 related to monitoring and reporting NO,,
mass emissions during the entire year and meet the
deadlines specified in subdivision 74.4.a.; or

74.4.b.2. Submitquarterly reports covering
the period May | through September 30 of each year
and including the data described in 40 CFR
75.74(c)(6). The NGOG, authorized account
representative shall submit such quarterly reports,
beginning with:

74.4b.2.A. For a unit for which the
owner or operator intends to apply or applies for early
reduction credits under section 43., the calendar
quarter that includes the date of initial provisional
certification under paragraph 71.2.¢.3. or subsection
71.3. Data shall be recorded and reported from the
date and hour corresponding to the date and hour of
provisional certification; or

74.4b.2.B. For a unit that commences
operation on or before May 1, 2003 and that is not
subject to paragraph 74.4.b.1., the calendar quarter
covering May 1 through June 30, 2003. Data shall be
recorded and reported from the earlier of the date and
hour correspending to the date and hour of initial
provisional certification under paragraph 71.2.c.3. or
subsection 71.3. or the first hour of May 1, 2003; or

74.4.b.2.C. For a unit that commences
operation after May t, 2003 and during an ozone
season, the calendar quarter in which the unit
commences operation, Data shall be reported from the
date and hour corresponding to when the unit
comimences operation; or

74.4.b.2.D. For aunit that commences
operation after May 1, 2003 and not during an ozone
season, the calendar quarter covering the first ozone
season after the unit commences operation. Data shall
be recorded and reported from the earlier of the date
and hour corresponding to the date and hour of initial
provisional certification under paragraph 71.2.c.3. or
subsection 71.3. or the first hour of May 1 of the first
ozone season after the unit commences operation;

744.c. The NO, authorized account
representative shall submit each quarterly report to the
Administrator within 30 days following the end of the
calendar quarter covered by the report. Quarterly
reports shall be submitted in the manner specified in
subpart H of 40 CFR Part 75 and 40 CFR 75.64.
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74.4.c.1. For units subject to an Acid Rain
emisstons limitation, quarterly reports shall include all
of the data and information required in subpart H of
40 CFR Part 75 for each NO,, Budget unit (ar group of
units using a common stack) and the data and
information required in subpart G of 40 CFR Part 75,

74.4.c.2. For units not subject to an Acid
Rain emissions limitation, quarterly reports are only
required to include all of the data and information
required in subpart H of 40 CFR Part 75 for each NO,
Budget unit (or group of units using a common stack);
and

74.4.d. Compliance certification. -- The NO,,
authorized account representative shall submit to the
DrirectorSecretary a compliance certification in
support of each quarterly report based on reasonable
inquiry of those persons with primary responsibility
for ensuring that all of the unit’s emissions are
correctly and fully monitored. The certification shail
state that:

74.4.d.1, The monitoring data submitted
were recorded in accordance with the applicable
requirements of sections 70. through 76. and 40 CFR
Part 75, including the quality assurance procedures
and specifications;

744.d.2. For a unit with add-on NOy
emission controls and for all hours where data are
substituted in accordance with 40 CFR 75.34(a)(1),
the add-on emission controls were operating within
the range of parameters listed in the quality
assurance/quality control program under appendix B
of part 75 and the substitute values do not
systematically underestimate NO, emissions; and

74.4.d.3. For a unit that is reporting on an
ozone season basis under paragraph 74.4.b.2., the NO,,
emission rate and NO, concentration values
substituted for missing data under subpart D of 40
CFR Part 75 are calculated using only values from an
ozone season and do not systematically underestimate
NO, emissions.

§45.1-75. Petitions.

75.1. The NO, authorized account representative
of a NO, Budget unit that is subject to an Acid Rain
emissions limitation may submit a petition under 40
CFR §75.66 to the Administrator requesting approval
to apply an alternative to any requirement of sections




70. through 76.

75.1.a.  Application of an alternative to any
requirement of sections 70. through 76. is in
accordance with sections 70. through 76. only to the
extent that the petition is approved by the

Administrator, in consultation with the
BirectorSecretary.
75.1.b. Notwithstanding subdivision 75.1.a.

of this section, if the petition requests approval to
apply an alternative to a requirement concerning any
additional CEMS required under the common stack
provisions of 40 CFR §75.72, the petition is governed
by subsection 75.2.

75.2, The NO, authorized account representative
of a NO, Budget unit that is not subject to an Acid
Rain emissions limitation may submit a petition under
40 CFR $73.06 to the DirectorSecretary and the
Administrator requesting approval to apply an
alternative to any requirement of sections 70. through
76,

75.2.a. The NO, authorized account
representative of a NO,, Budget unit that is subject to
an Acid Rain emissions limitation may submit a
petition under 40 CFR §75.66 to the PirectorSecretary
and the Administrator requesting approval to apply an
alternative to a requirement concerning any additional
CEMS required under the common stack provisions of
40 CFR §75.72 or a NO, concentration CEMS used
under 40 CFR §75.71(a)(2).

75.2.b.  Application of an alternative to any
requirement of sections 70. through 76. is in
accordance with sections 70. through 76. only to the
extent the petition under subsection 75.2. is approved
by both the PireeterSecretary and the Administrator.

§45-1-76.  Additional Requirements to Provide
Heat Input Data.

76.1. The owner or operator of a NO, Budget unit
that monitors and reports NO,, mass emissions using
a NO, concentration system and a flow system shall
also monitor and report heat input rate at the unit level
using the procedures set forth in 40 CFR Part 75.

§45-1-80.  Individual Opt-in Applicability.

80.1. A unit that is not a NO,, Budget unit under
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subsection 4.1., s not a unit exempt under subdivision
4.2.a., vents all of its emissions to a stack and is
operating, may qualify to be a NO, Budget opt-in unit
under sections 80. through 88. A unit that is a NO,
Budget unit under subsection 4.1., is covered by an
exemption under subdivision 4.2.a. or section 5. that
is in effect, or is not operating is not eligible to
become a NOy Budget opt-in unit.

§45-1-81. Opt-in General Requirements.

81.1 Txcept otherwise as provided in this rule, a
NOy Budget opt-in unit shall be treated as a NO,
Budget unit for purposes of applying sections I.
through 76.

§45-1-82. Opt-in
Representative.

NO, Authorized Account

82.1. A unmit for which an application for a NOy
Budget opt-in permit is submitted, or a NOy Budget
opt-in unit, located at the same source as one or more
NOy Budget units, shall have the same NOy
authorized account representative as such NO, Budget
units.

§45-1-83.
Permit.

Applying for NO, Budget Opt-in

83.1. Applying for initial NO, Budget opt-in
permit. -- In order to apply for an initial NO,, Budget
opt-in  permit, the NO, authorized account
representative of a unit qualified under section 80.
may submit to the Administrator and
BirectorSecretary at any time, except as provided
under subsection 86.7.:

83.1.a. A complete NO, Budget permit
application under section 22.;

83.1.b. A monitoring plan submitted in
accordance with sections 70. through 76.; and

83.1c. A complete account certificate of
representation under section 13., if no NO,, authorized
account representative has been previously designated
for the unit.

83.2. Duty to reapply. -- Unless the NO, Budget
opt-in permit is terminated or revised under subsection
86.5. or paragraph 87.2.a.1., the NO, authorized




account representative of a NO,, Budget opt-in unit
shall submit to the Administrator and the
PirecterSecretary a complete NO, Budget permit
application under section 22. to renew the NO,
Budget apt-in permit in accordance with subsection
21.3. and if applicable, an updated monitoring plan in
accordance with sections 70. through 76.

§45-1-84. Opt-in Process.

84.1. The DirectorSecretary will issve or deny a
NO,, Budget opt-in permit for a unit for which an
initial application for a NOy Budget opt-in permit
under section 83. is submitted in accordance with
section 20. and the following:

84.2. Interim review of monitoring plan. -- The
PirectorSecretary will determine on an interim basis,
the sufficiency of the monitoring plan accompanying
the initial application for a NOy Budget opt-in permit
under section 83. A monitoring plan is sufficient for
purposes of interim review if the plan appears to
contain information demonstrating that the NO,
emissions rate and heat input rate of the unit are
monitored and reported in accordance with sections
70. through 76. A determination of sufficiency shall
not be construed as acceptance or approval of the
unit’s monitoring plan;

84.3. If the PirectorSecretary determines that the
unit’s monitoring plan is sufficient under subsection
84.2. and after completion of monitoring system
certification under sections 70. through 76., the NO,
emissions rate and the heat input of the unit shall be
monitored and reported in accordance with sections
70. through 76. for one full ozone season during which
percent monitor data availability is not less than 90
percentand during which the unitis in full compliance
with any applicable state or federal emissions or
emissions-related requirements. Solely for purposes of
applying the requirements in the prior sentence, the
unit shall be treated as a “NO,, Budget unit” prior to
issuance of a NOy Budget opt-in permit covering the
unit;

84.4. Based on the information monitored and
reported under subsection 84.3 ., the PrrectorSecretary
will calculate the unit’s baseline heat input, which will
equal the unit’s total heat input (in mmBtu) for the
ozone season, and the unit’s baseline NO,, emissions
rate, which will equal the unit’s total NO, mass
emissions (in Ib) for the ozone season divided by the
unit’s baseline heat input.

84.5. Issuance of draft NO, Budget opt-in permit
for public comment. -- The BirectorSecretary will
issue a draft NOy Budget opt-in permit for public
comment in accordance with section 20.;

84.6. Not withstanding subsections 84.2. through
84.5., if at any time before issuance of a draft NO,
Budget opt-in permit for public comment for the unit,
the Administrator or the PirectorSecretary determines
that the unit does not qualify as a NO,, Budget opt-in
unitunder section 80., the BrrecterSecretary will issue
a draft denial of a NO, Budget opt-in permit for
public comment for the unit in accordance with
section 20.;

84.7. Withdrawal of application for NO, Budget
opt-in permit. -- A NO, authorized account
representative of a unit may withdraw its application
for an initial NO,, Budget opt-in permit under section
83. at any time prior to the issuance of the initial NO,
Budget opt-in permit. Once the application for a NO,
Budget opt-in permit is withdrawn, a NO,, authorized
account representative wanting to reapply must submit
a new application for an initial NO, Budget permit
under section 83.; and

84 8. The unit shall be a NO, Budget opt-in unit
and a NO, Budget unit starting May | of the first
ozone season starting after the issuance of the initial
NO, Budget opt-in permit by the BirectorSecretary.

$45-1-85. NO, Budget Opt-in Permit Contents.
85.1. Each NO, Budget opt-in permit (including
any draft or proposed NO,, Budget opt-in permit) will
contain all elements required for a complete NO,
Budget opt-in permit application under section 22.

85.2. Each NO, Budget opt-in permit is deemed
to incorporate automatically the definitions of terms
under section 2, and upon recordation by the
Administrator under sections 50. through 37., sections
60. through 62. or sections 80. through 88., every
allocation, transfer or deduction of NO, allowances to
or from the compliance accounts of each NO, Budget
opt-in unit covered by the NO, Budget opt-in permit
or the overdraft account of the NO, Budget source
where the NO, Budget opt-in unit is located.

§45-1-86.
Program.

Withdrawal from NO, Budget Trading




86.1. Requesting withdrawal. -- To withdraw from
the NO,, Budget Trading Program, the NO, authorized
account representative of a NOy Budget opt-in unit
shall submit to the Administrator and
BirectorSecretary arequest to withdraw effective as of
a specified date prior to May 1 or after September 30,
The submission shall be made ne later than 90 days
prior to the requested effective date of withdrawal.

86.2. Conditions for withdrawal. -- Before a NOy
Budget opt-in unit covered by a request under
subsection 86.1. may withdraw from the NO, Budget
Trading Program and the NO, Budget opt-in permit
may be terminated under subsection B86.5., the
following conditions must be met:

86.2.a. For the ozone season immediately
before the withdrawal is to be effective, the NO,
aunthorized account representative must submit or must
have submitted to the Administrator and
PirectorSecretary an annual compliance certification
report in accordance with section 30.;

86.2.b. If the NO, Budget opt-in unit has
excess emissions for the ozone season immediately
before the withdrawal is to be effective, the
Administrator will deduct or has deducted from the
NO, Budget opt-in unit’s compliance account or the
overdraft account of the NOy Budget source where the
NO, Budget opt-in unit is located, the full amount
required under subsection 54.4. for the ozone season;
and

86.2.c.  Aftertherequirements for withdrawal
under subdivisions 86.2.a. and 86.2.b. are met, the
Administrator witl deduct from the NO, Budget opt-in
unit’s compliance account or the overdraft account of
the NO,, Budget source where the NO, Budget opt-in
unit is located, NO,, allowances equal in number to
and allocated for the same or a priot oZone season as
any NO, allowances allocated to that source under
section 88. for any ozone season for which the
withdrawal is to be effective. The Administrator will
close the NO, Budget opt-in unit’s compliance
account and will establish and transfer any remaining
altowances to a general account specified by the
owners and operators of the NO,, Budget opt-in unit.

86.3. A NO, Budget opt-in unit that withdraws
from the NO,, Budget Trading Program shall comply
with all requirements under the NO, Budget Trading
Program concerning all years for which such NO,
Budget opt-in unit was a NO, Budget opt-in unit, even
if such requirements arise or must be complied with
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after the withdrawal takes effect.
86.4. Notification.

86.4.a.  Afterthe requirements for withdrawal
under subsections 86.1. and 86.2, are met {including
deduction of the full amount of NO, allowances
required), the bDireeterSecretary will issue a
notification to the Administrator and the NO,
authorized account representative of the NO, Budget
opt-in unit of the acceptance of the withdrawal of the
NO, Budget opt-in unit as of a specitied effective date
that 15 after such requirements have been met and that
is prior to May 1 or after September 30.

86.4.b. If the requirements for withdrawal
under subsections 86.1. and 86.2. are not met, the
BireetorSccretary will issue a notification to the
Administrator and the NO, authorized account
representative of the NO,, Budget apt-in unit that the
NO, Budget opt-in unit’s request to withdraw is
denied. If the NO, Budget opt-in unit’s request to
withdraw is denied, the NO, Budget opt-in unit shall
remain subject to the requirements for a NO,, Budget
opt-in unit.

86.5. Permit amendment. -- After the
BirectorSecretary  issues a notification under
subdivision 86.4.a. that the requirements for

withdrawal have been met, the BirectorSecretary will
revise the NO, Budget permit covering the NO,
Budget opt-in unit to terminate the NO,, Budget opt-in
permit as of the effective date specified under
subdivision 86.4.a, A NO, Budget opt-in unit shall
continue to be a NO, Budget opt-in unit until the
effective date of the termination.

86.6. Reapplication upon failure to meet
conditions of withdrawal. -- If the PirectorSecretary
denies the request to withdraw the NO,, Budget opt-in
unit, the NO,, authorized account representative may
submit another request to withdraw in accordance
with subsections 86.1. and 86.2.

86.7. Ability toreturn to the NO, Budget Trading
Program. -- Once a NO, Budget opt-in unit withdraws
from the NO, Budget Trading Program and its NOy
Budget opt-in permit is terminated under subsection
86.5., the NO,, authorized account representative may
not submit another application for a NOy Budget opt-
in permit under section 83. for the unit prior to the
date that is 4 years after the date on which the
terminated NO, Budget opt-in permit became
effective.




§45-1-87. Change in Regulatory Status.

87.1. Notification. -- When a NO, Budget opt-in
unit becomes a NO, Budget unit under subsection
4.1., the NOy authorized account representative shall
notify in writing the PrrectorSecretary and the
Administrator of such change in the NOy Budget opt-
in unit’s regulatory statws within 30 days of such
change.

87.2. DirectorSceretary’s and Administrator’s
action.

87.2.a.1. When the NG, Budget opt-in unit
becomes a NO, Budget unit under subsection 4.1, the
BirectorSecretary will revise the NO, Budget opt-in
mnit’s NO, Budget opt-in permit to meet the
requirements of a NO, Budget permit under section
23, as of an effective date that is the date on which
such NO,. Budget opt-in unit becomes a NOy Budget
unit under subsection 4.1.

87.2.0.2.A. The Administrator will
deduct from the compliance account for the NO,
Budget unit under paragraph 87.2.a.1. or the overdraft
account of the NO, Budget source where the unit is
located, NOy allowances equal in number to and
allocated for the same or a prior ozone season as:

87.2.42A.1. AnyNO,allowances
allocated to the NO,, Budget unit (as a NO, Budget
opt-in unit) under section 88. for any ozone season
after the last ozone season during which the unit’s
NO, Budget opt-in permit was effective; and

87.2.a.2.A2.  If the effective date
of the NO,, Budget permit revision under paragraph
87.2.a.1. is during an ozone season, the NO,
allowances allocated to the NO, Budget unit (as a
NO, Budget opt-in unit} under section 88. for the
ozone season multiplied by the number of days in the
ozone season, starting with the effective date of the
permit revision under paragraph 87.2.a.1., divided by
the total number of days in the ozone season and
rounded to the nearest whole number of NO,
allowances as appropriate.

87.2.a.2.B. TheNO, anthorized account
representative shall ensure that the compliance
account of the NO, Budget unit under paragraph
87.2.a.1. or the overdraft account of the NO, Budget
source where the unit is located, contains the NO,
allowances necessary for completion of the deduction
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under subparagraph 87.2.a.2.A. If the compliance
account or overdraft account does not contain the
necessary NO, allowances, the Administrator will
deduct the required number of NO, allowances,
regardless of the ozone season for which they were
allocated, whenever NO, allowances are recorded in
either account.

87.2.a.3.A. For every ozone season
during which the NO, Budget permit revised under
paragraph 87.2.a.1. is in effect, the NO,. Budget unit
under paragraph 87.2.a.1. will be treated, solely for
purposes of NO,, allowance allocations under section
42., as a unit that commenced operation on the
effective date of the NO, Budget permit revision
under paragraph 87.2.a.1. and will be allocated NO,
allowances under section 42. The unit’s deadline
under subsection 84.4. for meeting monitoring
requirements in accordance with sections 70. through
76. shall not be changed by the change in the unit’s
regulatory status or by the revision of the NO,, Budget
permit under paragraph 87.2.a.1.

872.a3B. Notwithstanding
subparagraph 87.2.a.3.A., if the effective date of the
NO, Budget permit revision under paragraph 87.2.a.1.
is during an ozone season, the following number of
NO, allowances will be allocated to the NO,, Budget
unit under paragraph 87.2.a.1. under section 42. for
the ozone season: the number of NO, allowances
otherwise allocated to the NOy Budget unit under
section 42. for the ozone season multiplied by the
number of days in the ozone season, starting with the
effective date of the permit revision under paragraph
§7.2.a.1., divided by the total number of days in the
ozone season and rounded to the nearest whole
number of NO, allowances as appropriate.

87.2.b.1. When the NO, authorized account
representative of a NO, Budget opt-in unit does not
renew its NO, Budget opt-in permit under subsection
83.2., the Administrator will deduct from the NO,
Budget opt-in unit’s compliance account or the
overdraft account of the NO, Budget source where the
NO, Budget opt-in unit is located, N, allowances
equal in number to and allocated for the same or a
prior ozone season as any NQO,, allowances allocated
to the NO,, Budget opt-in unit under section 88&. for
any ozone seasen after the last ozone season for which
the NO, Budget opt-in permit is effective. The NO,
authorized account representative shall ensure that the
NO, Budget opt-in unit’s compliance account or the
overdraft account of the NO, Budget source where the
NO, Budget opt-in unit is located includes the NO,,




allowances necessary for completion of such
deduction. If the compliance account or overdraft
account does not contain the necessary NOy
allowances, the Administrator will deduct the required
number of NO, allowances, regardless of the ozone
season for which they were allocated, whenever NO,
allowances are recorded in either account.

87.2.b.2. After the deduction under
paragraph 87.2.b.1. is completed, the Administrator
will close the NO, Budget opt-in unit’s compliance
account. If any NO, allowances remain in the
compliance account after completion of such
deduction and any deduction under section 54., the
Administrator will close the NO, Budget opt-in unit’s
compliance account and transfer any remaining
allowances to a general account specified by the
owners and operators of the NOy Budget opt-in unit.

§45-1-88. NO, Allowance Allocations to Opt-in
Units.
88.1. NO allowance allocation.

88.1.a. By Aprl | immediately before the
first ozone season for which the NO, Budget opt-in
permit is effective, the DirectorSecretary will
determine by order the NO,, allowance allocations for
the NO, Budget opt-in unit for the ozone scasen in
accordance with subsection 88.2,

88.1.b. Byno later than April 1, after the first
ozone season for which the NO, Budget opt-in permit
is in effect, and April I of each year thereafter, the
BrirectorSecretary will determine by order the NO,
allowance allocations for the NO, Budget opt-in unit
for the next ozone season in accordance with
subsection 88.2.

88.1.c. The PDireetorSecretary will make
available to the public each determination of NO,
allowance allocations under subdivisions 88.1.a. or
88.1.b. and provide an opportunity for submission of
objections to the determination. Objections shall be
limited to addressing whether the determination is in
accordance with subsection 88.2. Based on any such
objections, the BrirectorSecretary will adjust each
determination to the extent necessary to ensure that it
is in accordance with subsection 88.2.

88.2. For each ozone season for which the NO,,
Budget opt-in unit has an approved NO,, Budget opt-
in permit, the NO, Budget opt-in unit will be allocated
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NO,, allowances in accordance with the following
procedures:

88.2.a. The heat input (in mmBtu) used for
calculating MO, allowance allocations will be the
lesser of:

88.2.a.1. The unit’s baseline heat input
determined pursuant to subsection 84.4.; or

88.2.a.2. The  unit’s heat inpnt, as
determined in accordance with sections 70. through
76., for the ozone season in the year prior to the year
of the ozone season for which the NQ,, allocations are
being calculated; and

88.2.b. The BrrectorSecretary will allocate
NO,, allowances to the NO,, Budget opt-in unit in an
amount equaling the heat input (in mmBtu)
determined under subdivision 88.2.a, multiplied by the
lesser of the unit’s baseline NO,, emissions rate (in
Ib/mmBtu) determined pursuant to subsection 84,3 ;
or the most stringent state or federal NO, emission
limitation applicable to the unit during the ozone
season, divided by 2000 Ib/ton and rounded to the
nearest whole number of NO, allowances as
appropriate.

§45-1-90. Reserved.

§45-1-100. Requirements for Emissions of NO
from Cement Manufacturing Kilns.

100.1.  NO, Budget Trading Program eligibility.
-- Any cement manufacturing kiln (kiln) subject to
this section shall not be eligible for allowances from
the state NO,, Trading Program Budget or subject to
the state NO, Budget Trading Program under sections
4. through 88. of this rule.

100.2. Applicability. -- Any owner or operator
. of the following kilns with process rates of at least the
following shall comply with the applicable

requirements of this section:
100.2.a. Longdry kilns = 12 TPH;
100.2.b. Long wet kilns = 10 TPH,
100.2.c. Preheater kilns > 16 TPH; and

100.2.d. Precaiciner and preheater/precalciner




kilns » 22 TPH.

100.3.  Standard requirements. - After May 31,
2004, an owner or operator of any Portland cement
kiln subject to this section shall not operate the kiln
during May 1 through September 30 unless the kiln
has installed and operates during May 1 to September
30 with low-NO, bumers, mid-kiln firing or
alternative control techniques, subject to approval by
the PirectarSecretary, that achieve at least the same
emissions decreases as low-NOy, burners or mid-kiln
firing.

100.4. NO, compliance plan. -- Any owner or
operator of a source subject to the standard
requirements of subsection 100.3. may elect to use
NO, reductions from any non-affected kiln at a source
with a Portland cement kiln subject to subsection
100.2. If the owner or operator so clects, he or she
must submit for approval to the PirectorSecretary by
May 31, 2004 a NO, compliance plan which
demonstrates the method(s) by which the operator will
achieve NO,, reductions from non-affected kilns
which achieve at least the same emissions decreases
set forth in the standard requirements of subsection
100.3.

100.5. Reporting requirements. -- Any owner or
operator subject to the requirements of subsection
100.3. shall comply with the following requirements:

100.5.a. By May 31, 2004, submit to the
BirectorSecretary and Administrator the identification
number and type of each kiln subject to this section,
the name and address of the plant where the kiln is
located and the name and telephone number of the
person responsible for demonstrating compliance with
the section; and

100.5.b. Submit a report documenting for that
kiln the total NO, emissions from May 1 through
September 30 of each year to the PrrectorSecretary
and Administrator by October 31 of each year,
beginning in 2004,

100.6.  Monitoring requirements.

100.6.1. Any owner or operator of an kiln
subject to this section shall complete an initial
performance test and subsequent annual testing
consistent with the requirements of 40 CFR Part 60,
appendix A, method 7, 7A,7C, 7D or 7E; and

100.6.2. The operator may use the results of

continuous emission menitoring system (CEMS) to
replace the annual testing requirements set forth in
subdivision 100.6.1. Suchequipment shall be installed
and operated consistent with sections 70. through 76.
and 40 CFR Part 75.

100.7. Recordkeeping requirements. -- Any
owner or operator of an kiln subject to this section
shall produce and maintain records which shall
include, but are not limited to:

100.7.a. The emissions, in pounds of NO,, per
ton of clinker produced from each affected Portland
cement kiln;

100.7.b. The type of control used for each
affected Portland cement kiln;

100.7.c. The date, time and duration of any
startup, shutdown or malfunction in the operation of
any of the cement kilns or the emissions monitoring
equipment;

100.7.d. The results of any performance
testing;

100.7.e. Daily cementkiln production records;
and

100.7.f.  Allrecords required to be produced or
maintained shall be retained on site for a minimum of
2 years and be made available to the BrrectorSecretary
or Administrator upon request.

100.8. Exemptions. -- The requirements of
subsections 100.3., through 100.7. shall not apply to
the following periods of operation:

100.8.a. Start-up and shut-down periods and
periods of malfunction, not to exceed 36 consecutive
hours; and

100.8.b. Regularly scheduled maintenance
activities.
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ORIGINAL

BEFORE THE WEST VIRGINIA DIVISION OF
ENVIRONMENTAL PROTECTION
OFFICE OF AIR QUALITY

In the matter of:

PUBLIC HEARING ON PROPOSED LEGISLATIVE RULE

45 CSR 1 "NOx Budget Trading Program as a means of
control and Reduction of Nitrogen Oxides".

Transcript of proceedings had at a public
hearing in the above-styled matter taken by Missy L.
Young, Certified Court Reporter and Commissioner in and
for the State of West Virginia, at the West Virginia
Division of Environmental Protection, Office of Air
Quality, Conference Room, 7012 MacCorkle Avenue, S.E.,
Charleston, West Virginia, commencing at 6:02 p.m., on the

12th day of July, 2001, pursuant to notice.
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PROCEEDINGS

Mé. CHANDLER : This public hearing will
now come to order on this 12th day of July, 2001 at the
West Virginia Department of Environmental Protection,
Division of Air Quality’'s Conference Room located at 7012
MacCorkle Avenue Southeast, Charleston, West Virginia.
The purpose of the public hearing is to receive comments
on the proposed rules filed in the Secretary of State’s
office on June 6 and June 15, 2001. The proposed
legislative rules are 45CSR1, 45CSR8, 45CSR%, 45CSR15,
45CSR16, 45CSR18, 45CSR25, 45CSR26, 45CSR33, and 45CSR34.
The rules were noticed in a class 1 legal advertisement in
both the Charleston Daily Mail and Charleston Gazette and
notice was also sent to various individuals and
organizations on a mailing list. Notice was also posted
on the Division of Air Quality's website.

This public hearing is being held pursuant to
the provisions of 29A of the West Virginia Code and
Section 110 of the Clean Air Act.

My name is Jeanne Chandler and I will be the
moderator for these proceedings.

In order to obtain separate transcripts for each
of the rulegs, the hearing procedure this evening will be

to introduce each rule individually, allow time for oral

MISSY L. YOUNG, C.C.R. (304) 984-2300
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comments, and close the hearing for that particular rule.
Written comments for any rule may be submitted at the end
of this public hearing. For those wishing to make oral
comments, please sign the sheet provided. Your comments
will be made a part of the rulemaking record. The comment
period will end at the close of this hearing tonight.

The court reporter is Missy Young. If anyone
desires a transcript of this proceeding, please contact
Ms. Young at 9584-2300.

The purpcse of this public hearing is to accept
comment on 45CSR1 - "NOx Budget Trading Program as a Means
of Contrel and Reduction of Nitrogen Oxides."

This rule partially fulfills the State’s
obligations in responding to United States Environmental
Protection Agency, for the proceedings tonight I will use
EPA, EPA’'s final rule, Findings of Significant
Contribution and Rulemaking for Certain States in the
Ozone Transport Assessment Group Region for Purposes of
Reducing Regiconal Transport oI WZone, (nereiil Lol
as the NOx Sip Call). Essentially, the federal rule
requires that large emitter of Nitrogen Oxides (NOx), and
for purposes of this hearing I will refer to Nitrogen
Oxide as NOx, sigﬁificantly reduce emissions and constrain

them to set budgets, starting in 2004 and maintaining them

MISSY L. YOUNG, C.C.R. (304) 984-2300
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thereafter. Flexibility is built in through "trading"
provisions which allow sources to buy and or trade NOx
emission allowances from other participants. For example,
a source which had been unable to achieve the regquired
amount of emigsgion reductions may purchase NOx allowances
under the federal Nox Budget Trading Program to obtain the
needed emission allowances. This State rule applies to
large stationary éources with heat inputs equal to or
greater then 250 mmBtu/hr which are not Electric
Generating Units, and for purposes of this hearing I‘1l1
call those (EGUs). The Department of Environmental
protection, Division of Air Quality (DAQ) is addressing
EGUs in a separate rulemaking, 45CSR26.

The original version o©f 45CSR1 was auZ..oliold o
the 2001 Legiglature and became effective July 1, 2001.
This version of 45CSR1 incorporated a May 1, 2004
compliance date (the beginning of oczone season). Because
of a District of Columbia Circuit Court ruling, the
compliance date for NOx SIP Call was changed by EPA to May
31, 2004. Therefore, the Division of Air Quality is
proposing to revise the compliance date and related dates
throughout 45CSR1.

Upon authorization and promulgation of revisions

to 45CSR1, the rule will be submitted to the 7.8

MISSY L. YOUNG, C.C.R. (304) 984-2300
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Environmental Protection Agency for its approval as part
of the State Implementation Plan pursuant to the federal
Clean Air Act.

The floor is now open for public comment.
Please identify yourself and affiliation, if any, prior to
making comments.

There being nothing further, this public hearing

for 45CSR1 is concluded.

{WHEREUPON, the public hearing

was concluded.)

MISSY L. YOUNG, C.C.R. (304) 984-2300
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BEFQRE THE WEST VIRGINIA DIVISION OF
ENVIRCNMENTAL PROTECTION
OFFICE OF AIR QUALITY

STATE OF WEST VIRGINIA,

COUNTY OF KANAWHA, to-wit:

I, the undersigned, Missy L. Young, a
Certified Court Réporter and Commissioner within and for
the State of West Virginia, duly commissioned and
qualified, do hereby certify that the foregoing is, to the
best of my skill and ability, a true and accurate
transcript of all the proceedings had in the
aforementioned matter.

Given under my hand and cfficial seal this

18th day of July, 2001.

Certifiigyéourt e:?ortqu
Commissioner for e State Bf WeSt Virginia

My commission expires April 15, 2008.

MISSY L. YOUNG, C.C.R. (304) 984-2300
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-:? > 7% UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
BN\v74 SRR REGION III
o, Ec,«f e 1650 Arch Street
PROT I ' ‘Philadelphia, Pennsylvania 19103-2029

June 28, 2001

Mr. John Benedict, Deputy Chief

West Virginia Division of Environmental Protection
Office of Air Quality

7012 MacCorile Ave., SE

Charleston, West Virginia 25304

Dear Mr. Benedi

In a June 6, 200, letter from the West Virginia Division of Environmental Protection to
the Environmental protéction Agency (EPA), you requested EPA review and comment on the
proposed NOx SIP Call rules 45CSR26 and 45CSR1. In response to your request, EPA reviewed
rules 45CSR26 and 45CSR1, and prepared the following comments listed in the enclosure. EPA
appreciates the care you have taken to include the provisions of the Model Rule, 40 CFR Part 96.

Please enter the enclosed comments into the official public record for this rule, which closes on

July 12, 2001.

Thank you for the opportunity to comment on your proposed rules. If you have any
questions or wish to discuss these comments, please contact me or Cristina Fernandez at

(215) 814-2178.

Sincerely,

rcia L. Spink, Associate Director
ffice of Air Programs

Enclosure

Customer Service Hotline: 1-800-438-2474




U.S. EPA Comments on West Virginia’s NOx SIP Call Rules 45CSR26 and 45CSR1

The following are our comments in response to West Virginia’s proposed rules 4SCSR26
entitled “NOx Budget Trading Program as a Means of Control and Reduction of Nitrogen Oxides
From Electric Generating Units” and 45CSR1 entitled “NOx Budget Trading Program as a
Means of Control and Reduction of Nitrogen Oxides”. Thank you for letting us review this rule.
We hope that our comments are helpful.

Overall, the content West Virginia’s proposed rule 45CSR26 for electric generating units
(EGUs) is good. We appreciate the care West Virginia has taken to include the provisions of the -
model rule (40 CFR part 96), as well as the State’s efforts to consider part 97 in the development
of the proposed rule. However, there are several significant problems with the proposed rule that
will affect its approvability. '

The following are specific comments on the rule 45CSR26:

1. Approvability Concerns

One significant problem is that West Virginia’s expansion of the State budget for EGUs

" in 45CSR26 appears to be inconsistent with requirements of 40 CFR 51.121, “Findings and
Requirements for Submission of State Implementation Plan Revisions Related to Emissions of
Oxides of Nitrogen™. If the West Virginia EGU budget is increased, West Virginia must
demonstrate that it will achieve offsetting reductions from sources under some other sector of the
State budget. Also, West Virginia must include the list of affected sources in this rule and a
budget demonstration.

A second significant problem is the inclusion of an alternative compliance plan which
exempts from the trading program those large EGUs that make reductions without traditional
NOx control technologies is contrary to §51.121(f)(2). That section requires that, if a State elects
to control large EGUs and non-EGUs, all such units must be subject to either the emissions limits
or other requirements that provide the same assurance that the State will meet its 2007 budget.
The Alternative Compliance Plan does not appear to provide such assurance. Under the plan, a
large EGU could surrender its allowance allocation, but could then emit more NOX tons than the
allowances it surrendered and still be exempt from the allowance holding requirements of the

trading program.

EPA cannot approve 45CSR26 unless West Virginia modifies the trading rule to meet the
State NOx emission budget and achieve the required NOx emission reductions on a schedule
consistent with the NOx SIP call requirements.”’ Further, without removal of the Alternative
Compliance Plan provisions, EPA cannot approve 45CSR26 and West Virginia’s sources will
not be able to participate in the multi-state NOx trading program administered by EPA.

" EPA’s approvability concerns are based only on the information that has been made available
to the Agency.




2. Additional Trading Comments

45-26-40. State Trading Program Budget

The total number of allowances should be revised to reflect West Virginia’s State budget under
51.121 for electric generating units. See comments regarding approvability above,

45-26-42. State NOx AHowance Allocations
West Virginia should include the list of affected sources and the allocations in this rule.
45-26-43. Compliance Supplement Pool

The Compliance Supplement Pool for West Virginia is 16,709 tons of Nox. West Virginia
should include its Compliance Supplement Pool in this rule.

45-27-80. Alternative Compliance Plan

As discussed above, EPA has significant concerns regarding the proposed Alternative
Compliance Plan. Additional concerns include the following:

First, the Agency does not believe that an exemption from the program is a constructive way of
encouraging innovation in NOx control technology. Sources subject to the program already have
an incentive to reduce NOx emissions befow their allocation, since they can sell surplus
allowances on the market. Second, from the standpoint of program administration, the Agency
cannot efficient operate its NOx Allowance Tracking System (NATS) in such a way as to
implement these specific provisions of West Virginia’s rule.

EPA notes that references elsewhere in the rule to deductions te account for withdrawai from the
NOx Budget Program should be removed (e.e., 2.43 and 6.3.a.), along with the Alternative
Compliance Plan provision itself.

The following are specific comments on the rule 45CSR1:

‘1. Approvability Concerns

West Virginia must include the list of affected sources in this rule and include a budget
demonstration.




2. Additional Trading Comments

45-26-42. State NOx Allowance Allocations
West Virginia should include the list of affected sources and the allocations in this rule.

45-26-43. Compliance Supplement Pool

The Compliance Suppiement Pool for West Virginia is 16,709 tons of NOx. West Virginia
should include its Compliance Supplement Pool in this rule.




wv WEST VIRGINIA
MANUFACTURERS ASSOCIATION
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2001 Quarrier Street, Charleston, WV 25311
Telephone: (304) 342-2123

FAX: (304) 342-4552

wvma@wvma.com

July 12, 2001

John A. Benedict

Deputy Director -
Division of Air Quality |
Department of Environmental Protection

7012 MacCorkle Avenue, SE

Charleston, West Virginia 25304-2943

Re:  Proposed Changes to 45 C.S.R. 1, “NO, SIP Cali Budget Trading
Program as a Means of Control and Reduction of Nitrogen Oxides”

Dear Deputy Director Benedict:

These comments are submitted on behalf of the West Virginia Manufacturers Association
(WVMA) and its member companies affected by the above-referenced rule. The WVMA has been
very active in the development of Regulation 1 with the Division of Air Quality to assure the
adoption of a regulation which will meet the requirements of federal law and allow the State of West
Virginia to assume responsibility for the implementation of these regulations from the beginning of
the program. This goal has been somewhat complicated by the fact that there are multipie related
federal rulemakings which have been the subject of hitigation. At this point however, we believe
there is no question that this regulation governing industrial boilers and cement manufacturing kilns
must be fashioned to meet the requirements of the federal NO, SIP Call, as it was largely upheld by
the federal courts. We are very mindful of the fact that some issues remain on remand as a result of
the court rulings. We hope that in due course EPA will timely address these remand issues. In the
meantime, we believe that restricting Regulation 1 to non-EGU sources prevents even more
complication. As it happens, none of the industrial sources affected by Regulation 1 are co-
generators of electricity selling to the grid under a demand contract as defined under the disputed
federal regulations. Therefore, the budget for the non-EGU sector would not be expected to be
affected by the remand rulemakings, although certain definitions may be so.

Board of Directors
Alliant Techsystems, inc. The Deain Company GE Plastics Mylan Pharmaceuticals, Inc. Toyata
Ashland, Inc. Downard Hydraulics, Inc. Hailtown Paparboard Company NKG Spark Plug, Inc. U.S.Silica Company
BASF Corporation DuPont inco Alicys International, Inc, Ona Valley Bank Union Carbide Corporation
Bayer Corporation Eagle Manufacturing Ca. Kanawha Manufacturing Co. OSB Operations - Georgia-Pacific W.M. Cramer Lumber Co.
Capitol Cement Corporation Elkem Metals Company Kingsford Manufacturing PPG Industries Weirton Steel Gorparation
Century Aluminum Flexsys Koppers Industries, Inc. Quebacor Printing

Columbia Natural Resocurces FMC Corporation Marble King, Inc. Rhone-Poulenc Ag Company
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As aresult of the court decision dealing with EPA’s NO, SIP Call regulations, Michigan v.
EPA, 213 F.3d 663 (D.C. Cir. 2000), the compliance date required to be adopted by states is no later
than May 31, 2004. We note that Regulation 1 proposes to adopt that later date as the compliance
deadline for sources subject to Regulation 1. While we believe that this date is consistent with the
court opinion, and is the one which should clearly be applied to cement kiins and operators of
affected stationary internal combustion engines (ICEs), we are also very concerned about the fact
that a separate court ruling has also largely upheld EPA’s independent Clean Air Act Section 126
Rules which apply directly to industrial boilers also subject to this rule. Appalachian Power Co., et
al. v. EPA, May 15, 2001 (D.C. Cir.). It isunclear at this time whether or not EPA will approve state
regulations which use the later 2004 compliance date in lieu of the independently imposed Section
126 rules which have a compliance date of May 1, 2003. If during the processing of this rule it
becomes clear that this is the case, then the affected industrial boilers subject to this rule may very
well support action by the DAQ and DEP to substitute the earlier date for compliance in these rules
in lieu of the otherwise acceptable May 31, 2004 date. Please note that this position does not extend
to the cement kilns or stationary internal combustion engines which are not subject to 126 rules.
Accordingly, the date for implementation of any regulations for those sectors should not be changed
from May 31, 2004, the maximum time allowed by the Court.

In addition to the foregoing concerns, the WVMA and its members have some specific
comments which we hope will be considered and adopted by the DAQ as modest amendments to
these regulations which we believe would provide greater flexibility in the regulations without
jeopardizing approval of the rule.

Calculation of NOx Allowance Allocations for Seasons After 2007

One of our concerns about the current format for determining NO, allowance allocations for
the ozone seasons in 2008 through 2012, and thereafter, under Section 41 of the regulations is that
for those NO, allocations, pursuant to Section 42.1.a.2, the allocations are based on the unit’s average
heat input for the ozone seasons in 2002 through 2004, or the unit’s average heat input for the ozone
season in the years prior to the season for which the allocation is being calculated pursuant to Section
42.1.a.3. If the method of compliance chosen by the affected source is to reduce or ¢liminate
operation of the affected unit during part or all of the ozone season as a means of compliance, this
method of determination of future allocations will result in a serious cut back in the allocations made
available to such units in future years. Accordingly, if a source chooses to eliminate NO, emissions
during the ozone season by taking limits on operation, the allocation scheme significantly penalizes
that source as to future allocations because of the absence of actual heat input. The same thing will
happen if a source has planned or unplanned outages during the ozone season even though they are
necessary, unavoidable, or even desirable. Accordingly, we suggest that for units which have such
outages or choose to comply by curtailment methods, that future allocations be determined by
reference to the unit’s average heat input which is representative of the heat input for that unit prior
to implementation of a reduction plan under this regulation and taking into account the effect of
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outages. To achieve this result, we suggest the addition of a new subsection 42.1.b.3., to read as
follows:

For a NO, allowance allocation under subsections 41.2 or 41.3, heat
input shall be determined using the best available data reported to the
Secretary for the unit for any three years prior to the ozone season for
which the allocation is being calculated, but not prior to 1995, which
are representative of heat input for the unit prior to implementation
of a compliance plan which utilizes enforceable heat input reduction
or curtailment of hours of operation during the ozone season as a
- method of compliance with this rule rather than add-on controls.
Missing data protocols may also be used to adjust for lack of heat
input for a unit due to scheduled or unscheduled outages during the
ozone season where appropriate and approved by the Secretary.

Altemative to Part 75 Monitoring

As a general rule, Section 70 of Regulation 1 imposes on NO, budget units the monitoring
record keeping and reporting requirements provided in Subpart Hof40 C.F.R. Part 75. These rules
regard the use of continuous emission monitoring systems (CEMs), and require the monitoring of
the NO, emission rate, NO, concentration, heat input rate and stack flow rate.

Because continuous emissions monitoring systems are very expensive as both an initial
capital investment and as an ongoing operation and maintenance expense, we believe that EPA has
gone overboard in requiring Part 75 monitoring from all sources which are NO, budget units under
this rule. We believe that alternative monitoring systems and methods may very well be appropriate
for units which are govermed by this regulation, but which actually have relatively low levels of NO,
emissions already because of use of a low NO, emitting fuel such as natural gas. Although the EPA
model rules deal only with exceptions to continuous monitoring systems for sources which commit
to keeping NO, emissions discharges to less than 25 tons per ozone season, we believe that
alternative methods may be appropriate in other circumstances. This may be especially true as
technology advances, in part as a result of this massive reduction program.

To allow for this greater flexibility, especially in view of the fact that EPA is even now in
the process of revising its own Part 75 rules, we suggest the following amendment to Subsection 70.
4.a of Regulation 1.:

No owner or operator of a NO, budget unif shall use any alternative
monitoring system, alternative reference method or any other
alternative for the required continuous emission monitoring system
without having obtained prior written approval in accordance with
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Section 75, or as approved by the Secretary and the Administrator as
an_alternative to the requirements of 40 C.F.R. Part 75. Such
alternatives may be conditioned and limited reasonably by the
Secretary and Administrator, including, if appropriate, a requirement
that the affected NO, budget unit commit not to engage in trading or
sale of NO, allocation allowances to other sources. Any such
approved alternatives must be embodied in a permit issued by the
Secretary pursuant to the provisions of 45 CSR 13.

Federal Regulation Changes

We wish to bring to the attention of the DAQ two recent notices which have appeared in the
Federal Register. The first appeared in the June 13, 2001 Federal Register (66 FR 31842) which
notes a correction to Part 75 in Sections 75.10 and 75.32. These are final corrections which affect
the continuous monitoring provisions which have been incorporated in Regulation 1. Accordingly,
we would request that the DAQ incorporate these final recent changes in Regulation 1. Also on June
13, 2001, EPA proposed for public comment, through July 30, extensive revisions to 40 C.F.R. Parts
72,75, 78, and 97. These provisions deal with monitoring, permits, and appeal procedures related
to the Federal NO, Budget Trading Program, including the federal 126 rules as well. While many
of these changes are technical in nature, some of the changes are also intended to make the
monitoring and reporting provisions somewhat more flexible. Although these rules are still in
proposed form, it is highly likely that the changes proposed on June 13 will become final regulations
prior to the effective date of any of the changes now contemplated to Regulation 1 which are directly
related. Accordingly, we wish to bring the agency’s attention to 66 FR 31977-32049, published on
June 13, 2001, with a request that the agency give serious consideration to whatever amendments
may be appropriate to make to Regulation 1 to incorporate any final changes in those federal
counterparts now or prior to passage of any bill of authorization to make effective this round of
amendments to Regulation 1. We especially note, for example, the need to make a change in
subsection 42.5.b of Regulation 1 to correct the cross-reference to subsection 42.5.a., not to 42.3.a.
Other items in the proposed notice which constitute clear corrections to the rules should also be
incorporated.

Remand Considerations

We are mindful of the fact that Regulation 1 still does not contain provisions which would
regulate NO, reductions from large stationary internal combustion engines (ICEs). While EPA has
posted a draft of proposed revisions which would affect these units, those revised rules have not yet
been published as proposed rules by EPA. Accordingly, we believe that provisions related to ICEs
need to continue to be shown as “reserved” in this set of regulations until that rulemaking becomes
final. While the remand regulations package also contains provisions attempting to deal with the
Court’s directive that it reconsider its definitions related to what units constitute electric generating
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units (EGUs), it appears at this point that those amendments will not directly affect any of the non-
EGU budget units now in West Virginia as none of them are selling electricity to the grid under a
demand contract. We do believe, however, that those revised rules being considered by EPA have
importance to future co-generating projects in West Virginia as co-generators may become important
smaller sources of electrical power. It would be unfortunate for such units to contribute to energy -
needs only at the price of expensive additional NO, requirements treating them as mainline EGUs.
In any case, we believe it is appropriate for the DAQ to proceed with only these limited amendments
to Regulation 1, and await another day for amendments related to ICEs and co-generators.

We appreciate this opportunity to bring our comments and suggestions to your attention, We
look forward to continuing to work with the DAQ to implement a reasonable NO, reduction program
in West Virginia under the control of the Division of Air Quality, without having to operate under
federal rules for any period.

Sincerely,

Air Team Leader
Environmental, Health & Safety Committee

cc: Karen S. Price, President WYMA
Air Team Members
Kim Brown Poland, Esquire, Robinson & McElwee PLLC
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From: "David White" <dwhitenj@hotmail.com>
To: <jbenedict@mail.dep.state.wv.us>
Date: Thu, Jul 12, 2001 4:07 PM

Subject: Proposed Rulemaking

Hi Guys. Just me again sending another copy of the comments an the proposed
rules. | wasn't sure if the other message had gone through. Reply or call

at (609) 239-4343 if you have trouble opening the attachment. Thanks. Dave
White

Get your FREE download of MSN Explorer at http:/explorer.msn.com

cC: <jchandler@mail.dep.state.wv.us>




David W. White
129 West Federal Street
Burlington, New Jersey 08016

July 12, 2001

Mr. John Benedict

Deputy Director

West Virginia Division of Air Quality
7012 MacCorkle Avenue, South East
Charleston, West Virginia 25304-3727

Re:  Proposed Legislative Rules 45 CSR 1,8,9,15,16,18,25,26,33 and 34

Dear Mr. Benedict:

Please find below comments submitted in regard to the proposed rulemaking for the
above referenced legislative rules.

In regard to modifications to 45 CSR 1, NOx Budget Trading Program as a Means of
Control and Reduction of Nitrogen Oxides, I would suggest as a minor note that
Department and Secretary be capitalized throughout for consistency. The strikeout
version posted at the DAQ website does not capitalize these at various sections, 1.1.a,
2.4,221,2.47,2.78,2.81,2.92, etc.

In regard to 45 CSR 8, Ambient Air Quality Standards for Sulfur Oxides and Particulate
Matter, and 45 CSR 9, Ambient Air Quality Standards for Carbon Monoxide and Ozone,
I would refer initially to the Air Pollution Control Act which provides that, “It shall be
unlawful to cause a statutory air pollution, ...” §22-5-3 WV Code. Statutory air
pollution is defined as “... the discharge into the air by the act of man of substances
(liquid, solid, gaseous, organic or inorganic) in a locality, manner and amount as to be
injurious to human health or welfare, animal or plant life, or property, or which would
interfere with the enjoyment of life or property.” §22-5-1(6) WV Code.

This standard provided for in the Air Poliution Control Act can and will often be more
strict than the level of protection intended by the United States Environmental Protection
Agency in its promulgation of National Ambient Air Quality Standards. For instance,
ozone levels well below ambient standards have long been recognized to cause adverse
health consequences to sensitive populations. Persons with chronic lung illnesses, the
elderly and the very young can experience adverse health effects at levels below the
National Ambient Air Quality Standard.
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Allowing or permitting the emission of volatile organic chemicals and nitrogen oxides in
a locality, manner and amount that would result in ozone concentrations causing adverse
health effects to any member of the community would run afoul of the statutory
provisions cited above, while still potentially meeting the standards referenced in 45 CSR
9. In light of this statutory obligation I would encourage the DAQ to not only adopt
lower ambient standards, but also to enforce the statutory requirements and not simply
defer to the USEPA promulgated standard.

The unique nature of West Virginia’s topography, its populated river valleys and steep
hillsides combined with the extensive and varied amounts of toxic emissions to which
West Virginians are exposed requires specific measures to ensure adequate protection of
human health. The national standards are not designed to meet all of these conditions.

In regard to 45 CSR 15 Emission Standards for Hazardous Air Pollutants I would again
refer to the DAQ’s specific responsibility under the WV Code. The variety of chemical
exposures and their long term and synergistic effects on West Virginians have yet to be
determined in any meaningful way specific to uniquely West Virginian features. Yet
despite the broad statutory protections afforded in the WV Code, the DAQ continues to
permit and allow increases in emissions of hazardous air pollutants, even when existing
statutory standards are not being met.

The foul odors regularly experienced in many parts of the Kanawha Valiey clearly violate
the statutory prohibition on the interference with the enjoyment of life or property. And
as a past Director of the Air Pollution Control Commission would point out, its not what
you can smell that’s going to get you. Yet permits are still being issued to allow
increased toxic emissions to the air which may pose specific health hazards to various
populations.

Quoting from a May 4, 2001 letter from Mr. Ed Andrews, Permit Engineer in the DAQ,
in reference to a proposed permit increasing allowable acrylonitrile emissions at a facility
in South Charleston, “Without some type of enforceable significant impact standard or
acceptable ambient air quality concentration levels to use as a baseline, it is very difficult
to determine if the toxic air emissions from a source pose a [sic] unacceptable risk to the
public.” This remarkable statement merely confirms that the DAQ in many instances is
not able to assess whether a proposed permit will pose an unreasonable human health
risk, or violate the Code, but will issue such permit anyway.

Adoption of federal standards provides some means of evaluation but should in no way
replace or eliminate the independent statutory requirements imposed upon the DAQ.
Unfortunately, that abrogation of a statutory duty occurs each time the DAQ permits an
increase of emissions in a locality and manner as to exacerbate an existing statutory air
pollution.

In regard to 45 CSR 16, Standards of Performance for New Stationary Sources Pursuant
to 40 CFR Part 60, the adoption of these standards should not limit the DAQ and prevent
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its enforcement of statutory requirements. It is after all the Code which provides the
authority for adoption, implementation and enforcement of these regulations.

In regard to 45 CSR 18, To Prevent and Control Emissions from Commercial and
Industrial Solid Waste Incineration Units, I would recommend that the potential health
impacts from this proposed regulation be evaluated. Without any toxicological or health
professionals on staff reviewing the effects and implications of the proposed emission
standards in light of the unique features encountered in West Virginia, these emission
standards in the proposed regulation may in fact be met while causing or contributing to a
statutory air pollution. Simple deference to federal standards does not ensure West
Virginians the protection they are afforded under state law,

In regard to 45 CSR 25, To Prevent and Control Air Pollution from Hazardous Waste
Treatment, Storage, or Disposal Facilities, the appropriateness of analysis of uniquely
West Virginia factors is acknowledged. Specifically, §4.13 allows for a case-by-case
analysis of emissions to determine risk to human health and the environment by
considering such factors as topography, population distributions, population activities and
modes and intensities and duration of exposure. Yet without any toxicological or human
health resources available, the engineering staff will generally rely on federal data which
may or may not be specific to West Virginia or meet the West Virginia Code’s specific
standards.

In regard to 45 CSR 26, NOx Budget Trading Program as a Means of Control and
Reduction of Nitrogen Oxides from Electrical Generating Units, several comments upon
this rather lengthy proposed regulation. First, the extended phase in period for
implementation of this regulation appears unnecessarily long. Extensive research by
personnel of the DAQ Planning Section has demonstrated that NOx impacts on ground
level pollutant concentrations will be primarily limited to areas within 250 miles of a
source and have little impacts outside that distance. As such the NOx emissions from
West Virginia power plants will have the most adverse effects on West Virginians,
despite the height of their stacks. To protect West Virginians from continued adverse
effects from pollutants even below the national thresholds, implementation of NOx
reductions should be phased in much sooner.

Also in terms of enforcement of violations, §54.4.c.1 provides that, “For purposes of
determining the number of days of violation, if a NOx Budget unit has excess emissions
for an ozone season, each day in the ozone season (153 days) constitutes a day in
violation unless the owners and operators of the unit demonstrate that a lesser number of
days should be considered;” Does this provision mean that exceeding a NOx Budget
would constitute 153 separate violations, each punishable by up to $25,000 in fines?
Would each of these 153 violations have to be resolved in accordance with USEPA
Timely and Appropriate Enforcement Guidelines, or whatever requirements would be
applicable at the time? Would failure to satisfy an EPA penalty matrix for all 153
violations make West Virginia liable to EPA under existing or future grant commitments?
And what information is relevant in demonstrating that a lesser number of days should be
considered?




In regard to 45 CSR 33, Acid Rain Provisions and Permits, no comments.

In regard to 45 CSR 34 Emission Standards for Hazardous Air Pollutants for Source
Categories Pursuant to 40 CFR Part 63, please refer to my previous discussion of the
uniquely West Virginian concerns and statutory obligations imposed upon the DAQ by
the West Virginia Code.

While I do recognize that the USEPA will be an invaluable resource in developing air
quality data and information, it remains the statutory obligation of the DAQ to achieve
and maintain such levels of air quality that will protect the health and welfare West
Virginians. As political climates in Washington wax and wane with each new
administration, the people of West Virginia should be assured that the DAQ will provide
protections required under faw, specifically the law of West Virginia.

Thank you very much for the opportunity to provide these comments.

Sincerely,

David White
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Mr. John Benedict

Deputy Director

Division of Air Quality

West Virginia Department of Environmental Protection
7012 MacCorkle Avenue S.E

Charleston, West Virginia 25304

Re: Proposed Regulatory Revisions.
Dear Mr. Benedict:

The following comments are offered on behalf of the West Virginia Chamber of
Commerce in response to the proposed changes to the air quality regulatory program. These
comments address the modifications to 45 CSR 1, 8,9, 15, 16, 18, 25, 33, and 34. Separate,
more detailed comments are being filed concerning 45 CSR 26.

1. 45 CSR 1 - "NOx Budget Trading Program as a Means of Control and
Reduction of Nitrogen Oxides.” DAQ has proposed modification to the final compliance
date from May 1, 2004 to May 31,2004. This rule modification is dictated by the order of
the United States Court of Appeals for the District of Columbia Circuit. This deadline
creates an immediate question of how and when the NOx SIP call ozone season budget
allowances for West Virginia should be implemented since the NOx SIP call seeks to have
West Virginia demonstrate how it will meet an allocation that is applicable to a time period
beginning on May | and ending September 30 of each year. The Chamber, however,
supports the May 31, 2004 deadline as consistent with the Court ruling. This would resuit
in a correct application of the Court opinion and this date is appropriate to allow sufficient
time to install the control equipment that is necessary to comply with the significant emission
reduction requirements of the regulation.

2. 45 CSR 8 - "Ambient Air Quality Standards for Sulfur Oxides and Particulate
Matter." The modifications to this rule are designed to correct the reference to the PM 10
reference method. Since the new federal standard for PM 2.5 was remanded and the
stanidard for PM 10 was vacated by the U.S. Court of Appeals for the District of Columbia
Circuit, the West Virginia rule has been modified accordingly. The Chamber supports these
modifications.
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3. 45 CSR 9 - " Ambient Air Quality Standards for Carbon Monoxide and
Ozone." The modifications to this rule are designed to make the proposed revisions to the
state rule for ozone consistent with the U.S. Court of Appeals for the District of Columbia
Circuit ruling that remanded the 8-hour ozone standard. The Secretary proposes to adopt the
1-hour ozone standard and will defer adoption of the more stringent 8-hour ozone standard
until implementation issues have been resolved by U.S. EPA and finally adjudicated. The
Chamber supports these modifications.

4, 45 CSR 15 - "Emission Standards for Hazardous Air Pollutants Pursuant to
40 CFR Part 61." This proposed rule codifies procedures and emission standards for certain
stationary sources that emit (or have the potential to emit) one or more of the eight
substances listed as hazardous air pollutants in section 61.01(a) of 40 CFR Part 61 (asbestos,
benzene, beryllium, coke oven emissions, inorganic arsenic, mercury, radionuclides, and
vinyl chloride). This revised rule incorporates by reference additional provisions relating
to the Consolidated Federal Air Rule; Synthetic Organic Chemical Manufacturing [ndustry,
and Amendments for Testing and Monitoring Provisions. The Chamber supports these
modtfications.

5. 45 CSR 16 - "Standards of Performance for New Stationary Sources Pursuant
to 40 CFR Part 60." This proposed rule adopts by reference the recently updated standards
of performance for new stationary sources promulgated by U.S. EPA. The Chamber
supports these modifications.

6. 45 CSR 18 - "To Prevent and Control Emissions From Commercial and
Industrial Solid Waste Incineration Units." This new proposed rule and series incorporates
the federal counterparts (40 CFR Part 60 Subparts CCCC and specified portions of DDDD)
which established standards of performance for new stationary sources and guidelines for
existing sources for commercial and industrial solid waste incineration units. The Chamber
notes that the incorporation by reference is combined with additional regulatory provisions.
The Chamber is only supportive of those air regulatory programs that are no more stringent
than the federal program.

7. 45 CSR 25 - "To Prevent and Control Air Pollution from Hazardous Waste
Treatment, Storage or Disposal Facilities." The proposed revisions to this rule will update
it by incorporating the federal counterpart regulation effective through May 14, 2001, which
includes a federal regulation vacating the Notice of Intent to Comply provision for hazardous
waste combustors. In addition, the proposed rule changes are required to maintain
consistency with the current 45 CSR 20. The Chamber supports these modifications.

8. 45 CSR 33 - "Acid Rain Provisions and Permits." The proposed revisions to
this rule are intended to update it by incorporating all pertinent revisions and additions
promulgated by U.S. EPA under 40 CFR Part 72 and related parts. The Chamber supports

these modifications.
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9. 45 CSR 34 - "Emission Standards for Hazardous Air Pollutants for Source
Categories Pursuant to 40 CFR Part 63." The proposed revisions to this rule are intended
to codify general procedures and emission standards for certain stationary sources that emit
(or have the potential to emit) one or more of the substances listed as hazardous air
pollutants in section 112(b) of the CAA. This rule incorporates by reference 40 CFR Part
63, EPA hazardous air pollutant standards. The Chamber supports these modifications.

Very truly yours.

Do FIM

David M. Flannery, Chatrman
West Virginia Chamber Environmen

Committee

cc:  Stephen G. Roberts




45CSR1

NOy BUDGET TRADING PROGRAM AS A MEANS
OF CONTROL AND REDUCTION OF NITROGEN OXIDES

RESPONSE TO COMMENTS

On June 8, 2001, the Division of Air Quality (DAQ) commenced the public comment period and
subsequently held a public hearing on July 12, 2001 to accept oral comments on Legislative rule
45CSR 1. Written comments were accepted through 6:00 PM on Thursday, July 12,2001. No person
verbally commented at the public hearing concerning Legislative rule 45CSR1. In addition, four
commenters submitted written comments which the DAQ addresses below.

1. Commenter: U.S. Environmental Protection Agency

COMMENT A. “West Virginia must include the list of affected sources and include a budget
demonstration.”

RESPONSEA. DAQ has established EGU allocations outside of Legislative rule 45CSR 1. DAQ
has issued an Order (which is legally enforceable under WV Code §§22-5-1 et. seq. in the same
manner as a legislative rule) describing affected sources and their NOy, allocations for Non-EGUs
under 45CSR 1. The language in subsection 41.1 {directly referring to the Order issued) is taken from
federal counterpart language 40 CFR Part 97.41.b. Both DAQ rules 45CSR1 (Legislative rule for
non-EGUs) and 45CSR26 (proposed rule for EGUs) exhibit very similar language and are structured
the same. EPA has previously indicated its approvability of emergency rule 45CSR 1, and both EGU
and non-EGU rules clearly establish NO, allowance allocation methodolgy.

COMMENT B. “West Virginia should include the list of affected sources and the allocations in
this rule.”

RESPONSE B. DAQ refers the commenter to Response L A.

COMMENT C. “The compliance supplement pool for West Virginia is 16,709 tons of NO,. West

Virginia should include its compliance supplement pool in this rule.”

RESPONSE C. DAQ concurs and has revised subsection 43.3.d accordingly.

1I. Commenter: West Virginia Manufacturers Association

COMMENT A.  “It is unclear at this time whether or not EPA will approve state regulations
which use the later 2004 compliance date in lieu of the independently imposed Section 126 rules
which have a compliance date of May I, 2003. If during the processing of this rule it becomes clear




that this is the case, then the affected industrial boilers subject to this rule may very well support
action by the DAQ and DEP to substitute the earlier date for compliance in these rules in lieu of the
otherwise acceptable May 31, 2004 date. Please note that this position does not extend to the
cement kilns or stationary internal combustion engines which are not subject to 126 rules.
Accordingly, the date for implementation of any regulations for those sectors should not be changed
Sfrom May 31, 2004, the maximum time allowed by the Court.”

RESPONSE A. DAQ notes the Manufacturer’s Association may in the future request a change
of the compliance date in 45CSR1, depending on future developments regarding the Section 126
Petitions and the NOy SIP call. However, at this time, DAQ intends to keep the May 31, 2004
compliance date in the rule. DAQ refers the commenter to Section ll.B of the Federal Register
preamble to 40 CFR Parts 52 and 97, Findings of Significant Contribution and Rulemaking on
Section 126 Petitions for Purposes of Reducing Interstate Ozone Transport (FRL-6515-5; January
18, 2000).

COMMENT B. "“One of our concerns about the current format for determining NO, allowance
allocations for the ozone seasons in 2008 through 2012, and thereafter, under Section 41 of the
regulations is that for those NO _allocations, pursuant to Section 42.1.a.2, the allocations are based
on the unit’s average heat input for the ozone seasons in 2002 through 2004, or the unit’s average
heat input for the ozone season in the years prior to the season for which the allocation is being
calculated pursuant to Section 42.1.a.3. If the method of compliance chosen by the affected source
is to reduce or eliminate operation of the affected unit during part or all of the ozone season as a
means of compliance, this method of determination of future allocations will result in a serious cut
back in the allocations made available to such units in future vears. Accordingly, if a source
chooses to eliminate NO, emissions during the ozone season by taking limits on operation, the
allocation scheme significantly penalizes that source as to future allocations because of the absence
of actual heat input. The same thing will happen if a source has planned or unplanned outages
during the ozone season even though thev are necessary, unavoidable, or even desirable.
Accordingly, we suggest that for units which have such outages or choose to comply by curtailment
methods, that future allocations be determined by reference to the unit’s average heat input which
is representative of the heat input for that unit prior to implementation of a reduction plan under this
regulation and taking into account the effect of outages. To achieve this result, we suggest the
addition of a new subsection 42.1.b.3., to read as follows:

For a NO, allowance allocation under subsections 41.2 or 41.3, heat input shall be
determined using the best available data reported to the Secretary for the unit for
any three years prior to the ozone season for which the allocation is being
calculated, but not prior to 1995, which are representative of heat input for the unit
prior to implementation of a compliance plan which utilizes enforceable heat input
reduction or curtailment of hours of operation during the ozone season as a method
of compliance with this rule rather than add-on controls. Missing data protocols
may also be used to adjust for lack of heat input for a unit due to scheduled or
unscheduled outages during the ozone season where appropriate and approved by
the Secretary.”




RESPONSE B. DAQ believes the allocation methodology suggested by the Manufacturer’s
Association has the potential to unfairly award units by maximizing NOy allocations while a unit
uses curtailment methods to minimize emissions. The many excess NO, allowances could then be
sold at a profit. The allocation methodology of proposed rule 45CSR 1 provides a check mechanism
for this scenaric by basing future allocations on average heat input data from consecutive blocks of
time. The basic allocation methodology in the proposed rule is established in the federal counterpart
rule, 40 CFR Part 96. DAQ believes the allocation methodology suggested by the Manufacturer’s
Association has the potential to hinder efforts to ensure a complete, fully adopted NO,, State
Implementation Plan (SIP) and avoid the imposition of a Federal Implementation Plan (FIP). It is
the intent of the DAQ to work with EPA to eliminate significant approvability problems to ensure
full implementation of the rule, avoid federal implementation and possible economic sanctions, and
allow affected sources to move forward with certainty in their compliance efforts.

COMMENT C. “Because continuous emissions monitoring systems are very expensive as both
an initial capital investment and as an ongoing operation and maintenance expense, we believe that
EPA has gone overboard in requiring Part 75 monitoring from gll sources which are NO, budget
units under this rule. We believe that alternative monitoring systems and methods may very well be
appropriate for units which are governed by this regulation, but which actually have relatively low
levels of NO, emissions already because of use of a low NO, emitting fuel such as natural gas.
Although the EPA model rules deal only with exceptions to continuous monitoring svstems for
sources which commit to keeping NO, emissions discharges to less than 25 tons per ozone season,
we believe that alternative methods may be appropriate in other circumstances. This may be
espectally true as technology advances, in part as a result of this massive reduction program.

To allow for this greater flexibility, especially in view of the fact that EPA is even now in the
process of revising its own Part 75 rules, we suggest the following amendment to Subsection 70. 4.a
of Regulation 1.:

No owner or operator of a NO, budget unit shall use any alternative monitoring
system, alternative reference method or any other alternative for the required
continuous emission monitoring system without having obtained prior written
approval in accordance with Section 75, or as approved by the Secretary and the
Administrator_as an alternative to the requirements of 40 C.F.R. Part 75. Such
alternatives _may be conditioned _and limited reasonably by the Secretary and
Administrator, including, if appropriate. a requirement that the affected NO _budget
unit commit not to engage in trading or sale of NO, allocation allowances to other
saurces, Any such approved alternatives must be embodied in a permit issued by the
Secretary pursuant to the provisions of 45 CSR 13.”7

RESPONSE C. The basic monitoring requirements in the proposed rule are established in the
federal counterpart rule, 40 CFR Part 96, which as the commenter has noted, carries exceptions to
continuous monitoring systems for sources which commit to keeping NO, emissions discharges to
less than 25 tons per ozone season. DAQ believes the amendment of subdivision 70.4.a as suggested
by the Manufacturer’s Association is vague with respect to definition of an “alternative,” and has the
potential to hinder efforts to ensure a complete, fully adopted NOy, State Implementation Plan (STP)




and avoid the imposition of a Federal Implementation Plan (FIP). It is the intent of the DAQ to work
with EPA to eliminate significant approvability problems to ensure full implementation of the rule,
avoid federal implementation and possible economic sanctions, and allow affected sources to move
forward with certainty in their compliance efforts.

COMMENTD. “Weespeciallynote, for example, the need tomake a change in subsection 42.5.b
of Regulation 1 to correct the cross-reference to subsection 42.5.a., not to 42.3.a.”

RESPONSE D. DAQ concurs and has revised subdivision 42.5.b accordingly.

I11. Commenter: David W. White

COMMENT A. “ ....I would suggest as a minor note that Department and Secretary be
capitalized throughout for consistency.”

RESPONSE A. DAQ’s rationale for capitalization of these terms is to capitalize only in the main
body of the rule, not in the definitions.

IV. Commenter: West Virginia Chamber of Commerce

RESPONSE A.  The Chamber offered no specific comment on Legislative Rule 45CSR1.




