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APPENDIX B SEGRETART
FISCAL NOTE FOR PROPOSED RULES
TITLE €1, SERIES 24
ADMINISTRATIVE RULES FOR THE PERSONNEL CF THE
WEST VIRGINIA DEPARTMENT OF AGRICULTURE
Type of rule: Procedural
Agency: West Virginia Department of Agriculture

1900 Xanawha Boulevard, E.
.Charleston, West Virginia 25305

ANNUAL FISCAL YEAR

Effect of Proposed Rule Increase Decrease Current Next Thereafter
Estimated Total Cost ] 8 $ ] g

Personal Services 0 0 0 0 0
Current Expense ‘ 0 0 0 0 0
Repairs and Alterations 0 0 0 Q 0
Equipment 0 0 0 ¢ 0
Other 0 0 0 0 0

2. Explanation of above estimates:

These estimates are based on the fact that these rules have
been Department policy for some time and do not represent a change
on the procedures used by the employees of the Department of
Agriculture.

3. Objectives ¢f these rules:

The objective of these rules is to publish the administrative
rules used within the Department of Agriculture to serve as public
notice of the activities of this governmental agency. This rule
replaces the policy manual system used within the Department of
Agriculture where the policies in this rule were instituted over a
period of time from June 2, 1989 to May 15, 1892.




Page Two - Fiscal Note _
Administrative Rules for the Persconnel of the WVDA

4. Explanation of Overall Econcmic Impact of Proposed Rule:

A. Economic Impact on State Government.

There is no ecconomic impact on state government.

B. Economic Impact on Political Subdivisiong, Specific
Industries, Specific groups of citizens.

There is no economic impact on political subdivisions,
specific industries, or specific groups of citizens.

C. Economiec Impact on Citizens/Public at Large.

There is no economic impact on c¢itizens or the public at
large.

Date: Cctober 15, 1992

(R0 10 Fore

Signature of Agency Head or Authorized Representative




ADMINISTRATIVE RULES FOR THE PERSCNNEL OF THE
WEST VIRGINIA DEPARTMENT OF AGRICULTURE

Summary of the rule

This rule codifies the personnel policies that have been in
use in the Department of Agriculture. The topics covered are:

Wage and Hour rules
Leave
Flex-time
Work Related Injuries
Drug-Free Workplace
Probationary Period
Employee Assistance Program
Smoking and Tokacco Policy
Personnel Records
Disciplinary Action
Administrative Review
Recycling
Political Activities
Equal Employment Policy
Hospitality and Promotions
Sexual Harassment

Circumstances reguiring this rule

The objective of these rules is to publish the administrative
rules used within the Department of Agriculture to serve as public
notice of the activities of this governmental agency. This rule
replaces the policy manual system used within the Department of
Agriculture where the policies in this rule were instituted over a
period of time from June 2, 1989 to May 15, 1992,
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TITLE 61 £ OF wr .
SECRETARY of ST

PROCEDURAL RULE
WEST VIRGINIA DEPARTMENT OF AGRICULTURE

SERIES 24

ADMINISTRATIVE RULES FOR THE PERSONNEL OF THE
WEST VIRGINIA DEPARTMENT OF AGRICULTURE

§61-24~1. General

1.1, Scope - These rules establish administrative procedures
for the personnel of the West Virginia Department of Agriculture.
This rule supersedes the West Virginia Department of Agriculture
Policy Manual that was last updated on May 15, 1992

1.2. Authority. - §19-1-4-3 and §19-1-3

1.3, Filing Date. -

l1.4. Effective Date. -

1.5. This is a new procedural rule.

§61-24-2. Definitions

2.1, "Commissioner" means the Commissioner o©f the West
Virginia Department of Agriculture.

2.2, "Department” means the West Virginia Department of
Agriculture. :
2.3. "Employee' means a person who lawfully occupies a full

time position with the West Virginia Department of Agriculture and
who is paid a wage or salary.

2.4. "Employer" means the West Virginia Department of
Agriculture or any affiliated political subdivision,

2.5, "Guests" means persons who are not employees of the
Department. :

2.6. "Hospitality" means food, non-alcohelic beverages, and

related expenses for the reception of guests by the Department for
a specific event or function; as referenced in WV Division of
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Finance and Administration Policy Number 11.

2.7. "Hostile environment" means conduct which has the
purpose or effect of unreasonably interfering with an individual's
work performance or creating an intimidating or offensive working
environment. S

2.8. "Impaired job performance" means a change for the worse
in job performance indicaters, including emplovee evaluations,
productivity, safety record, absenteeism, and interpersonal
relationships with fellow employees.

2.9. "Legal Hecliday" is defined in W. Va. Code §2-2-1.

2.10. "Personal problems" means problems which have impalred
job performance, including, but not limited to, emotional or
behavioral disorders, alcohol or drug abuse, family or marital
discord and financial or legal problems.

2.11. "Personnel Director" means the Administrative Assistant
to the Commissioner or the commissioner's designee.

2.12. "Probationary period" _means a trial work period
designed to allow the Commissicner the opportunity to evaluate the
ability of the employee to effectively perform the assigned duties
and for the employee to adjust to the organization and programs of
the Department so that a determination can be made by both parties
whether the employee wishes to be, or should be, a permanent
employee of the Department.

2.13. "Quid Pro Quo" means this for that or something for
something in reference to sexual consideration in exchange for job
benefits.

2.14, "Schedule adjustment" means time off within the same
work week,

2.15. "Sexual Harassment" means any unsolicited and
unwelcomed sexual advances, requests for sexual favors, and other
verbal, written, or physical conduct of a sexual nature when:

2.15.a. submission to such conduct is made either
explicitly or implicitly as a term or condition of an individual's
employment;

2.15.b. submission to or rejecticn of such conduct is
used as the basis for employment decisions affecting an employee;
or

2.15.¢. such c¢onduct has the purpose or effect of
unreasonably interfering with an individual's work performance or
creating an intimidating, hostile or offensive working environment.
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2.16. "Workplace'" means a site for the performance of work
done in connection with a grant from or a contractual relationship
with the West Virginia Department of Agriculture.

§61-24-3. General

3.1. This rule does net constitute an express or implied
contract. The employee may choose to separate from his/her
employment at any time. The Department reserves the right to
terminate the same. All managerial and administrative functions,
responsibilities and prerogatives entrusted to and conferred upon
employers inherently and by law are retained and vested exclusively
with the Department, including, but not limited to: the right to
establish and administer policies, practices and procedures and
change them, to direct and discipline the work force of the
Depariment, the right to take action necessary in the judgement of
the Commissioner to increase the efficiency of and operate the
Department.

§61~-24-4. Wage and Hour Rules

4.1. The official work week for all employees within the
Department is 12:01 a.m. Saturday until 12:00 midnight on Friday.

4.2. Payment for employees is calculated on the basis of a 40-
hour work week, or eight (8) hours per day with seven and a half (7
1/2) hours of actual work time. Time spent on meal periods is not
calculated inte the hours worked.

4.3, Although the Department observes a 37 1/2 hour work week,
compensatory time or overtime pay for employees does not accrue
until after 40 hours have been worked.

4.4. Work time (or hours worked) includes all the time an
employee is regquired to be on duty, on the Department's premises,
or at a prescribed work place; and, all the time when the employee
is required to work for the employer. Time spent by the employee
in physical or mental exertion under the control and direction of
the Department is regarded as hours worked.

4.5. Those employees receiving benefits within the Department
do receive payment for holidays, annual leave, sick leave, but it
is not necessarily at an overtime rate of pay because holidays and
leave are not considered hours worked for the purpose of
calculating overtime compensation.

4.6. All full time employees receive payment for all legal
holidays - regardless c¢f scheduled work days, while part time
employees only receive credit for those holidays actually worked.




4,7. Any emplovee who does not work a full 37 1/2 hour work
week has a positive, mandatory duty to contact the Division
Director by 11:30 a.m. on the appropriate payday to inform the
director of their shortage. It is then the employee's choice to
take annual leave or to have their paycheck reduced accordingly.
It is the Division Director's responsibility, upeon notice, to
contact the Director of Administrative Services with this
information by 12:00 noon on payday so that appropriate action can
be taken.

4.8, Legal holidays

4.8.a. Legal holidays are counted in the actual work
week, but are hours paid, not hours worked for the calculation of
overtime pay.

4.8.b. If an emplovee is asked to work on a holiday, such
time is to be reported. If an employvee does work on a holiday, it
is common practice to grant the employee a later day off for the
holiday cbservance (Holiday Credit Earned).

4.8.c. Work on a legal holiday in itself does not require
a premium rate of compensation such as time and a half or double
time, therefore time earned for working on a holiday is to be given
at a later date on an hour for houxr basis.

4.8.d. The Commissioner must give written permission to
work on a legal holiday prior to such work.

4.8.e. Holiday Credit Earned (HCE) should be designated
on the time and attendance form clearly distinguished £from
compensateory time earned. HECE must be taken within twelve months
from the date of its earning.

4.9. Schedule Adjustment

4.9.a. As long as the total actual work hours in the
scheduled work week do not exceed forty (40) hours, overtime or
compensatory tlme provisions are not necessary. Schedule
adjustment is the mechanism whereby supervisors and employees seek
to avoid the unnecessary accumulation of compensatory time or
overtime.

4.9.b. In most situations, every effort will be made to
adhere to the work schedules that are posted within the Department
facilities. There are, however, times when it 1s necessary to

revise or rearrange a schedule because of unexpected shortages of
staff and similar factors.

4.10. Working while on call
4.10.a. Any employee who 1is required to remain on the

4




employer's premises or so close to them that he or she cannot use
the time effectively for his or her own purposes 1s working while
on call. )

4.10.b. If an employee is completely relieved from duty
and can use the release time effectively for his or her own
purposes, he or she need not be compensated, where the terms
"completely relieved from duty" means that the employee is
definitely told in advance that he or she may leave the job for a
specified period and is given a definite time for return to work.

4.10.c. An employee who is merely required to leave word
at his or her home or with Department cfficials or where he or she
may be reached is not working while on call.

4,10.d. Each Division Director should establish general
waiting time and on call time guidelines for employees and submit
them to the Commissioner for approval before implementation. Each
Division Director shall notify his or her employees of these
waiting time and on call time guidelines as soon as possible after
receiving approval from the Commissioner.

4,11. Rest Periocds

4,11.a. Rest periods of a short duration ranging from
five (5) minutes to ten (10) minutes are common in the werk place.
These rest periods are available in the Department to promote the
employee's efficiency and are considered as work time 1in
calculating the 40-hour work week. However, there 1is no
requirement that rest periliods be granted to an employee.

4.11.b. It is the practice of the Department to grant a
maximum of two (2) rest periods per 8-hour shift 1f the employee's
supervisor determines that work schedule and conditions warrant
such breaks.

4.11.c. The rest period shall be limited to a maximum of
ten (10) minutes and the employee must remain in the general
proximity of the work place during the rest period.

4,12. Meal Periocds

4.12.a. Although bona fide meal periods are not required
under the provisions of the various laws, rules and regulations
imposed upon the Department, a meal pericd of one half (1/2) hour
to forty-five (45) minutes shall be available to each employee in
the 8-hour work schedule (as long as the employee actually works
seven and one-half (7 1/2) hours inciuding rest periods.)

4,12.b. Every effort should be made by all supervisors
within the Department to guarantee each employee a scheduled meal
period.




4.12.¢. It is not necessary for an employee to be
permitted to leave the workplace if he or she is cotherwise freed
from his or her normal duties during the meal period.

4.12.d. The lunch time meal period will be one half-hour
in duration. The half-hour time will be avallable for employees
between the hours of 11:00 a.m. and 1:00 p.m., and shall be taken
on the half-hour (i.e. 11:00 to 11:30, 11:30 to 12:00, etc.). Each
Division Director shall be responsible for develeping its lunch
policy so that the business of the Department will not be
significantly interrupted.

4.13. Travel Time

4.13.a. The Department is not reguired to compensate an
employee for time spent walking, riding, or traveling to and from
the actual place of performance of the principal activity or
activities of work. However, if an employee has gone home after
completing his or her normal days' work and is subsequently called
out to return to the work place to perform an emergency job for the
employer, all time spent on travel for the emergency shall be
considered work time.

4.13.a2.A. In the context of certain situations
stipulated in the Fair Labor Standards Act, employees in the non-
exempt overtime classification may have to be compensated for
business travel time. For example, if an employee is given a
special assignment and instructed to travel four (4} hours to a
city, work for three (3) hours, and return home, the eight (8)
hours in travel as well as the actual work time are compensable.
The employee need not be compensated for travel from home to the
work place or official headquarters.

4,13.b. Travel time that is part of an employee's
principal activity such as travel from a central meeting place to
a job site or travel from job site to job site during the work day
must be counted as hours worked. If an employee normally finishes
work at one job site at 5:00 p.m. and is sent to another until 8:00
p.m. and then is reguired to return to his or her employer's
premises arriving at 9:00 p.m., all the time is work time.
However, if the employee goes home instead of returning to his or
her employer's premises, the travel after 8:00 p.m. is home to work
travel and is not counted as hours worked.

4,14, Overtime Classification

4.14.a. An enployee's work title in I1tself does not
distinguish exemption or eligibility for overtime classification.
All laws and rules and regulations require that a review of the
actual duties performed distinguishes whether a particular employee
is exempt or covered by overtime provisions. The Personnel
Director with the assistance cf employees and their supexvisors,
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will determine what applies to each employee within his/her
jurisdiction.

4.14.b. Any employee actually employed in a bena fide
(EXECUTIVE, ADMINISTRATIVE, or PROFESSIONAL) capacity is excluded
from the provisions for overtime compensatioen. The following
provisions shall determine the employee's exemption from the
overtime provisions of all Federal and State wage and hour laws,
rules and regulations. General examples of exempt employee
classificaticns are provided.

4,14.b.A. EXECUTIVE. {Commissioner, Deputy
Commissioner, Division Directors, Managers, etc.) is an employee:
whose primary duty consists of the management of the enterprise in
which he or she is employed, or of a department of subdivision of
it; who customarily and regularly directs the work of two or more
employees therein; who has the authority to hire or fire other
employees or whose suggestions and recommendations as to the
hiring, firing, advancement, promotion, or other change of status
of other emplovees is given particular weight; whe customarily and
regularly exercises discreticnary power; who does not devote more
than 20 'percent of his or her hours during the work week to
activities not directly and closely related to the performance of
duties described in this sentence; and who 1s compensated for his
or her services on a salary basis at a rate of not less than §$155
per week, exclusive of board, lodging, or other facilities.

4,14.b.B. ADMINISTRATIVE. (Division Director,
Supervisor, etc.) is an employee: whose primary duties consists of
either office or non-manual work directly related to management
policies or general business operations or administrative
functions; who customarily and regularly exercises discretion and
independent judgment; who regularly and directly assists an
executive; or who performs, under general supervision only,
specialized work requiring special training, experience, or
knowledge; or who executes under general supervision only, speclal
assignments and tasks; who does not devote more than 20 percent of
his or her hours worked in the work week to activities not directly
related to the functions described; and who is compensated for his
or her services on a salary or fee basis at a rate of not less than
$155 per week.

4.14.b.C. PROFESSIONAL. (Veterinarian, etc.) is an
employee whose primary duty consists of: work requiring advanced
knowledge acguired Dby a prolonged course of specialized
intellectual instruction and study; work that iIs original and
creative in character in a recognized field of artistic endeavor
and the result of which depend primarily on the employee's
invention, imagination, or talent; whose work requires the
consistent exercise of discretion in its performance; whose work is
predominantly intellectual and varied in character; who does not
devote more than 20 percent of his or her hours worked during the
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work week to activities not essential to the work described; and
who is compensated for services on a salary or fee basis at a rate
of not less than $170 per week.

4.14,¢c. Any employee within the Department is to be
considered non-exempt for purposes of overtime compensation when at
least twenty (20) percent of their actual work duties do not
coincide with the exempt provisions previously cited in this
section of the rule.

4.15., Non-exempt employees may work no more than forty (40)
hours in any work week without receiving overtime compensation in
accordance with Department procedures.

4.16. Non-exempt employees o©f the Department are not be
permitted to work more than forty (40) hours in any work week
unless their supervisor obtains approval from the Division Director
prior to the performance of the work. However, if an employee
should work with or without approval, he or she must still be
properly compensated for the hours worked.

4.17. Any supervisor allowing a non-exempt employee to work
more than forty (40) hours in a work week without the appropriate
approval may be subject to disciplinary action. Accordingly, any
employee ccvered by this policy who works more than forty (40)
hours wilthout approval may also be subject to disciplinary action.

4.18. Each Division Director may establish procedures
authorizing supervisors to schedule overtime In emergency
situations. Such policies must be approved by the Commissioner
prior to the implementaticn.

4.19. Overtime Compensation

4.19.a. Employees who work over forty (40) heours in a
work week will be paid overtime compensation, which incliludes cash
payment or compensatory time off. Payment of overtime compensation
will be determined based on the employee's classification as
"exempt" or "non-exempt'.

4.19.b. Overtime compensatlion will be paid at a rate of
time and a half (including compensatory time and cash pavment for
overtime).

4.19.c. Compensatory time off

4.19.c.A. Exempt employees may be compensated for
actual work activities performed beyond forty (40) hours per work
week with compensatory time off to be taken at a later date, which
may be accrued up to an eighty (80) hour balance,

4.19.c.B. Compensatory time will be accrued at a
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rate of: For every one hour (over 40 hours per week) earned,
employees will receive 1 1/2 hours. (Example, an employee who
works 43 hours in one week will earn [3 hours x 1.5 = 4.5 hours of
compensatory time]).

4.19.¢.C. Compensatory time must be used within a
nine month pericd of its earning.

4.19.d. Cash payment for overtime

4.19.d.A, Non-exempt employees may only be
compensated with cash payments for actual work activities performed
beyond forty (40) hours per work week.

4.19.d.B, Overtime pay will be paid at a rate of 1.5
multiplied by the employee's hourly pay rate for every hour worked
over forty (40) hours in a work week. The hourly rate for the
purposes of overtime compensation is calculated as follows: (Annual
Salary + Annual Increment) / 2080 hours = Hourly rate.

4.19.d.C. Although it is not reguired by applicable
laws and regulations, the Commissioner reserves the right to
exercise the option of providing cash payment for overtime to
exempt emplovees at a rate of time and a half, in lieu of providing
compensatory time off.

4.19.e. All requests for payment of overtime for work in
excess of forty (40) hours in a work week by a non-exempt employee
must be submitted by providing the Administrative Services Office
with a copy of the employee's time and attendance report for the
perioed pertaining to the request. A supply of these documents will
be provided to each office and must be submitted by the following
pay period for which the overtime work was performed and within the
first two (2) days of the scheduled pay period.

4.19.f. Each employee 1is responsible for promptly
reporting overtime hours worked to their supervisor. The
superviscor is responsible for promptly informing the Administrative
Services Office that overtime hours have been worked, and for
documenting those hours.

4,20, Reporting

4.20.a. Schedule adjustments in accordance with these
rules must be noted by supervisors on records such as time sheets
or flex-time logs.

4,20.b. When a full-time employee of the Department
actually works on a holiday, documentation indicating the hours
worked on this holiday must be submitted to the Administrative
Services Office by the end of the next peried.




4.,20.b.A. Employees ccmpensated by a salary shall
document Holiday Credit Earned being earned on the Department leave
slip by clearly indicating that holiday time is being earned and
which heoliday is inveived.

4.20.b.B. Employees compensated by an hourly wage
shall document Holiday Credit Earned on the hourly payroll time
sheet by clearly indicating which holiday is involved.

4.20.b.C. When heliday leave is used, a leave slip
must also be submitted indicating that Holiday Credit Earned is
being taken.

4,21, Time and Attendance Forms

4.21.a. The Department will issue time and attendance
forms to be used by employees. These forms may be obtained by
request to the Administrative Services Division.

4.21.b. Record systems established in each division will
be audited by the Administrative Services Office to insure
compliance with these rules.

4.21.c. Each employee is responsible for completing the
Time and Attendance Form for each pay period and submitting it to
their immediate supervisor. The immediate supervisor shall keep a
copy of this form, if necessary for administrative purposes, and
forward the original form to the Division Director.

4,.21.d. If the employee record authorized leave time or
overtime, a xeroxed copy shall be made by the Division Director and
forwarded to the Fiscal Management Cffice for the purpose of cross-
checking against leave forms and/or determining payroll data.

4,21.e. Each employee shall commence completion of the
Time and Attendance Form at the beginning time period of the pay
period. The pay period is based on a bi-monthly basis on the 15th
and 30th of the month for 30 day months, the 16th and the 31lst for
31 day months, and the 1l4th and the 28th for the month of February.

4.21.f. If two sheets are needed to record the Time and
Attendance for any pay period they shall be submitted stapled
together along with a copy of each approved leave annual leave or
sick leave form, if available. If the approved leave form(s) are
not available the Division Director shall attach them as they
become available.

4.21.g. The comment section of the Time and Attendance
form should be used to explain items that may be mandated in the
management of the emplcyee's time and attendance.

4,21,h. Division Directors will secure all Time and

10




Attendance records, including leave reguest forms Iin a secure
location as the same are considered perscnal in nature. only
authorized auditors and management supervisors will have authority
tc review these records.

4.22. Each division shall establish procedures to record the
earning and use of compensatory time and overtime. Time and
attendance records must indicate when overtime is earned and when
compensatory time is used. Each division will establish and
maintain a record of compensatory time and overtime, and keep
records updated as these items are earned.

§61-24-5, Leave

5.1. Annual leave

5.1.a. Only full-time employees are eligible for annual
leave.

5.1.b. Eligible employees will accrue annual leave at the
rate indicated:

Years of Service Accrual Rate
less than 5 10 hours/calendar month
5-10 12 hours/calendar month
10-15 14 hours/calendar month
15 or more - 16 hours/calendar month

5.1.c. All annual leave regquests are to be made in
writing to their immediate supervisor as far in advance of the
requested period as possible, except for emergency situations which
may be requested by telephone or in person to the immedlate
supervisoer. The longer the leave the more advance notice will be
needed. :

5.1.d. Annual leave shall be granted at times that will
not materially affect the Department's efficient operatilon.
Supervisors may take this standard into account when making their
decision to apprecve or disapprove leave reguests.

5.1.e. Any request for emergency annual leave made by
telephone must be . reviewed to determine work needs on a glven day
prior to the issuing of a verbal approval. Such reguests may be
denied, in which case the employee shall be given a reasonable time
in which to travel to work.

5.1.f. Annual leave may not be granted in advance of the
employees accrual of such leave.

5.1.g. The maximum amount of accrued annual leave that an
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employee can carry from cne calendar year to the next is 320 hours.

5.1.h. The minimum charge against annual leave is thirty
(30) minutes, and must be taken in increments of thirty (30)
minutes.

5.1.1. Persons who leave the employment of the Department
will be compensated for their balance of unused annual leave up to
320 hours.

5.1.j. In the event of the death of an employee, unused
annual leave will be converted in a manner causing the benefits to
accrue to the heirs of the estate of the empioyee.

5.1.k. Employees who transfer from other state agencies
shall be allowed to transfer unused annual leave from their
previous position when written notice regarding this leave is
provided by their previous employer.

5.1.1. An employee who becomes i1ill and who is admitted to
a hospital or has medical services perfcrmed in an emergency rcom
while on previously approved annual leave may regquest that all or
part of the time spent in a hospital or emergency room be charged
to sick leave. The employee must request such action on the day of
return to work and must provide a physician or hospital statement
listing the specific dates of hospitaliization or emergency room
services. Sick leave will be charged only for the pericd of time
the employee is hospitalized or in the emergency Iroom. The
remainder of the time must be charged to annual leave.

5.2. Sick Leave

5.2.a. Only full-time employees are eligible for sick
leave. Eligible employees will accrue twelve (12) hours of sick
leave per month. There are no restrictions on the amount of sick
leave that can be accrued.

5.2.k. The Department makes no distinction between
personal sick leave and family sick leave. Sick leave encompasses
both personal and family sick leave.

5.2.c. Sick leave may be granted:

5.2.c.A. in the event of an illness of, or injury
to, an employee which makes him or her incapable of performing his
or her duties:

5.2.c.B. when a physician determines and states in
writing that the employee's presence may jeopardize the health of
others due to expcsure to contagious disease;

5.2.¢.C. for incapacity due to pregnancy (under the
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same conditions applyving teo any illness};

5.2.¢c.D. for routine dental and medical
appointments; and

5.2.¢.E. for illness and/or routine dental and
medical appeointments for the employee’'s immediate family.

5.2.d. The minimum charge against sick leave will be
thirty (30) minutes, and must be taken in increments of thirty (30)
minutes.

5.2.e. The maximum charge against sick leave will be one
work vear per substantially continuous absence after which time the
employee should consider disability retirement.

5.2.f, Call-in Procedure

5.2.f.A. All empleoyees are to call their immediate
supervisor or designated alternate to report an absence as soon as
practically possible on the scheduled workday.

5.2.£.B. Employees shall not contact a general
office receptionist or any other employee in lieu of calling their
immediate supervisor or designated alternate.

5.2.f.C. Failure to call in within the first hour
and one-half of the scheduled workday, without mitigating
circumstances, will be cause to request the employee to use annual
leave for the periocd of absence or to be placed in a leave of
absence without pay status for the period and may be cause for
further disciplinary action.

5.2.g. 8ick leave forms must be submitted during the
first working day the employee returns to work.

5.2.h. Any emplovee who 1s absent in excess of three
consecutive days and who reguests sick leave must submit a doctor's
excuse justifying the employee's absence. Employees who cannot
provide such justification may be charged annual leave for their
absence and may be subject to disciplinary action.

5.2.i. For extended periods of leave, a physician's
statement confirming the necessity of continuing leave must be
submitted every thirty (30) days.

5.2.3. Employees who transfer to the Department from
other state agencies shall be allowed to transfer unused sick leave

from their previous position when written notice is provided by the
previous empleyer.

5.2.k. After a leave of absence/reduction in force, any

13




unused accumulated sick leave will be reinstated if a permanent
employee is reinstated within a year from the date of separation.

5.2.1. When an employee appears to have a pattern of sick
leave abuse, the Commissioner may:

5.2.1.A. request appropriate substantiation of the
emplovee's claim for leave, such as verification of illness for
less than three days; or,

5.2.1.B. subject that employee to more stringent
reporting requirements in the future.

5.3. Family Leave

5.3.,a., An employee shall be entitled to a total of twelve
weeks of unpaid family leave, following the exhaustion of all his
or her annual and personal leave, during any twelve-month period:

5.3.a.A. because of the birth of a son or daughter
of the employee;

5.3.a.B. because of the placement of a son or
daughter with the employee for adcption; or

5.3.a.C. in order to care for the employee's son,
daughter, spouse, parent or dependent who has a serious health
condition.

5.3.b. In the case ¢f a son, daughter, spouse, parent or
dependent who has a serious health condition, such family leave may
be taken intermittently when medically necessary.

5.3.¢. An employee may take family leave on a part-time
basis and on a part-time leave schedule, but the period during
which the number of work weeks of leave may be taken may not exceed
twelve consecutive months, and such leave shall be scheduled so as
not to disrupt unduly the operations of the employver.

5.3.d. If family leave ls foreseeable because of birth or
adoption, the employee shall provide the Commissioner with two
weeks written notice for such expected birth or adoptiocn.

5.3.e., If family leave is foreseeable because of planned
medical treatment or supervision, the employee shall:

5.3.e.A. make a reasonable effort to schedule the
treatment or supervision so as not to disrupt unduly the operations
of the Departmenit, subject to the approval of the health care
provider of the employee's son, daughter, parent or dependent; and

5.3.e.B. provide the employer with two weeks written

14




notice of the treatment or supervision.
5.4. Bereavement Leave

5.4.a. Bereavement leave should be available in the case
of a death in the immediate family of the employee.

5.4.b. The Commissioner reccgnizes that the significance
of a death in an employees' family is inevitably different for each
employee. Employees are expected to make bereavement leave
requests in a professicnal manner.

5.4.¢c. Bereavement leave may not last meore than three
days without the prior approval of the Commissioner.

5.4.d. Bereavement leave will not be c¢harged to an
employee's annual leave or sick leave.

5.5. Military Leave

5.5.a. All employees who are members of the National
Guard or of any of the Reserve Components of the Armed Forces of
the Federal Government shall be entitled to leave of absence from
duty without loss of pay, status, or efficiency rating, on all days
during which they are engaged in drills or parades during business
hours ordered by proper authority, or for field training or active
service for a maximum periocd of thirty calendar days Iin any one
calendar year ordered or authorized by proper authority.

5.5.a A. The term "without loss of pay" shall mean
that the employee shall continue to receive his or her normal
salary or compensation, notwithstanding the fact that such employee
may have received other compensation during the same period.

5.5.2.B. An employee shall be required to submit an
official order from the appropriate military officer in support of
the request for military leave,

5.5.a.C. The leave of absence for military leave
shall be considered as time worked £for the Department when
computing seniority, eligibility for increase and experience with
the Department. T

5.5.a.D. The terms of this section shall not apply
under the provisions of any Selective Training and Service act, or
other such act whereby the President may order into active duty the
National Guard and the Reserve Components of the Armed Forces of
the Federal Government.

5.5.b. Any employee entering the U.S. armed services in
time of war, national emergency or under compulscry provisions of
law of the U.S. in time of peace must be granted a leave of absence
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without pay from with the Department.

5.5.b.A. Upon completicn of and discharge from any
guch armed services and within the applicable time period described
by federal statute, rule, or regulations regarding return to
employment, the employee shall have the right to reassume his or
her service with the Department withcut any prejudice whatsocever to
his or her status, merit rating or standing by reason of such
absence. ]

‘ 5.5.b.B. Employees shall be credited with all annual
leave, sick leave, and compensatory time not used at the
commencement of his or her leave of absence.

5.5.k.C. These provisions shall not be construed as:

5.5.b.C.(a). an attempt to enlarge or tc extend
the length of employment of any temporary employee or to create a
definite term where no definite term with respect to the position
heretofore existed; or as providing that the salary paid by the
Department shall continue to be paid to the employee while he or
she 1s not performing the duties of his or her position with the
state because of such services with the armed forces of the United
States,.

5.5.c. To the extent that any portion of this section of
the rule is inconsistent with or conflicts with the requirements of
any applicable federal statute, rules, or regulations regarding
military leave or re-employment rights, the provisions of the
applicable federal statute, rule, or regulations shall govern only
to the extent that this section is inconsistent or in conflict with
such federal statute, rule, or regulation.

5.6. Court, Jury, and Hearing Leave

5.6.a. Upon applicaticn in writing, an employee shall be
granted leave with pay when, in obedience to a subpoena or
direction by proper authority, he cor she serves upon a jury or
appears as a witness before any court or judge, any legislatlve
committee, or any officer, board, or bedy authorized by law to
conduct any hearing or ingquiry.

5.6.b. The emplovee shail furnish such written
confirmation of absence as is required by the Department.

5.6.c. The employee shall be entitled to a leave of
absence with pay for the period of absence required to perform such
duty. Annual leave will not be charged during the time the
employee is on court, jury, or hearing leave.

5.7. Leave of Absence Without Pay
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5.7.a. Upon application in writing to, and upon receipt
of written approval of the Commissioner, a permanent, probationary,
or provisional emplovee may ke granted a leave of absence without
pay for a specific period of time which normally should not exceed
one year.

5.7.b. A leave of absence without pay may exceed the
normal cne year limitation.

5.7.¢. This leave may be taken for a variety of reasons,
including educational purposes.

5.7.d. Time spent by a probaticnary employee for leaves
of absence shall not be construed as time served in completing the
probationary period. This section shall not be construed to extend
the provisional pericd limitation.

5.7.e¢. At the expiration of leave of absence without pay,
the employee shall:

5.7.¢.A. be reinstated to his or her former
position, or one of comparable pay and duties, without loss of
rights, unless the position is no longer available due to a
reducticn in force caused by curtailment of funds; and

5.7.e.B, furnish from the attending physician a
certificate indicating the ability cf the employee to return to
work, if the leave of absence without pay was granted for illness.

5.7.f. The Commissioner may permit an employee to return
to work at or before the expiration of the leave of absence at less
than full duty, but the terms of return shall be written and are
subject to review and renewal every thirty (30) calendar days.
Such review may include the requirement of additional certification
by a physician.

5.7.g. Failure of the employee to report promptly at the
expiration of a leave of absence without pay, except for
satisfactory reasons submitted in advance to the Commissioner,
shall be cause for dismissal.

5.8. Medical Leave Without Pay

5.8.a. An injured or ill permanent employee, upon written
application to the Commissioner, may be granted a medical leave of
absence without pay not to exceed six (6) meonths within a twelve
meonth period provided that: :

5.8.a.A. the employee makes application (1) no later
than fifteen calendar days following the expiration of all sick
leave and compensatory time or (2) nc later than fifteen calendar
days following the date on which the employee filed a claim for
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Worker's Compensation or (3) within fifteen (15) calendar days
after the employee is injured or ill;

5.8.a.B. the employee's absence is due to an illness
or injury which is verified by a physician's written statement that
the employee is unable to perform his or her duties and giving a
tentative date for the employee's return to work;

5.8.a.C. a physician's statement is submitted every
thirty (30) calendar days to confirm the necessity for continued
leave; and

5.8.a.D. the disability, as verified by a physician,
is not of such nature as to render the employee permanently unable
to perform his or her duties.

5.8.b. The Department shall, at least fifteen (15) days
prior to, if possible, but no later than five (5) days following
the expiration of the employee's sick leave, mail to the employee
a written notice of the employee's right to a medical leave of
absence without pay and that the leave will not be granted if the
employee fails to apply within the above time limits.

5.9, Commissioner's Merit Leave

5.9.a. The Commissioner may award Commissioner's Merit
Leave to any employee in recognition of exemplary performance of
the duties of +the Department. No employee may be awarded
Commissiocner's Merit Leave for more than two working days within a
12 month period. ,

5.9.b. Commissioner's Merit Leave will not be charged
against the employees annual leave, sick leave or accunulated
compensatory time.

5.9.c. 21l Commissicner's Merit Leave must be used within
the same fiscal year in which it is given.

5.10. Leave Records

5.10.a. The Department will maintain a current leave
record of its employees' accrued and used leave.

5.10.b. Each employee shall have access to his or her
leave records subject to the provisions of section 12 of this rule.
§61-24-6. Flex—time

6.1. The purpose cf establishing a flex-time system is to
increase .managerial boundaries and allow for better service to the

public while permitting employees with flexible hours to manage
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personal responsibilities.

6.2, Flex-time will be used on a division by division basis.
Flex-time will not be used in a division where safety/risk
considerations override the benefits of flex-time. Any Division
Director who desires to participate in this program shall make
their reguest to the Commissioner. Divisicons will not begin flex-
time until they have received approval frem the Commissioner.

6.3. Flex~-time Provisions

§.3.a. All emplovees must work the standard workweek of
37 1/2 hours of actual work time.

6.3.b. All employees must work during cere time which is
from 9:00 am - 3:00 pm, unless they are on approved leave. Core
time is the minimum total number of hours designated each day in
which all full-time employees must be on the job.

6.3.c. There is a flexible band at each end of the core
time from 7:00 am until 9:00 am for arrival and from 3:00 pm until
5:00 pm for departure. The flexible band is a designated time
frame within which an employee may choose the time of arrival and
departure from work. An employee can come in any time during this
flexible band as long as it adjusted at the end ¢f the day to cover
the 8 hours required each day.

Ex. 7:15 am - 3:15 pm
8:30 am - 4:30 pm
8:45 am - 4:45 pm etc.

§.3.d. The customer service hours will be from 7:30 am -
4:30 pm. The customer service hours will correspond with the
customer service band which are the hours during the day in which
the Department provides services to the public.

6.3.2. An employee may select a tour of duty, (the hours
that they are scheduled to work), within this flexible period. If
conflicts arise due to two or more conflicting tours of duty then
they should be resolved on the basis ¢f seniority. The employee
with the longest tenure has higher right to the option of tour of
duty. This agreement should be confirmed with the Division
Director.

6.3.f. An application for a specific tour of duty must be
filled out by an employee at the beginning of their tour of duty
and if whenever there is a change in their tour of duty. The
employee must have original and changed tour cf duties approved by
their Division Director.

6.3.9g. There will be a flexible window of 15 minutes
allowed on either side of the scheduled arrival time in which an
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emplovee does not have to f£ill out a leave slip if they are late,
provided:

€.3.g.A. the length of the work day is appropriately
adjusted at the end of the tour of duty; and

6.3.9.B. no employee begins work befcre 7:00 am or
later than 2:00 am nor completes the work day before 3:00 pm or
later than 5:00 pm.

6.3.h, All emplovees affected under this policy are
required to sign Iin and out on the sign-In Log documenting hours
worked. This log must sheoew the time when work began (not
necessarily the time of arrival), and the appropriate time of
departure from the work place.

€.3.1. Break pericds and lunch breaks should not be
accunulated for any reason and are not flexible under flex-time.

£.4. All emplovees of the Department operating under the flex
time system, wlll use the Flex Time/Time and Attendance Log as
their cfficial Time and Attendance report. All employees not
operating under the Flex Time system whe wish to use the Flex
Time/Time and Attendance Log as opposed to the Time and Attendance
Form shall have the cption to do so.

6.5. Divisions and/or persons wishing to use the Flex
Time/Time and Attendance Log shall deo so by listing four employees
per sheet cor until all individuals are accounted for. The Log
sheet shall be lccated in a centralized area and shall be completed
daily by all employees coperating thereunder.

§61-24~-7. Work Related Injuries.

7.1. Emplovees who have been injured in a work related
accident are not permitted to obtain benefits from the State
Worker's Compensation System and sick leave benefits at the same

7.2. Worker's Compensation awards may be drawn only for job
related injuries, while sick leave is intended toc be used for non-
job related illiness or injuries.

7.3. If sick leave 1s taken following a work related injury,
an emplovee can have the sick leave re-instated, if the employee
compensates the agency for the appropriate amount of sick leave
that was taken.

7.4, Emplovees must report all job related injuries to thelr
immediate supervisor within 24 hours of the injury.
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7.5. The Division Director must report any injury to the
Administrative Services Divisicon within three working days of the
incident.

7.6. Emplcyees regquired to be absent £from work due to a
compensable work-related injury must elect to receive either
Temporary Total Disability Benefits, known as TTD Benefits, from
Workers' Compensation or paid sick leave as soon as pessible after
the injury. Employees should ceontact the Administrative Services
Division to obtain FORM NO. 02-F072, ELECTICN OF CPTION - WORKER'S
COMPENSATION OR SICK LEAVE BENEFITS in order to identify their
choice of compensation.

7.7. Employees who fail to select either sick leave or TID
Benefits and consequently receive both benefits, must repay their
cheoice of benefit. Repayment may be authorized through payrell
deduction by completing FCRM NO. 02-F071 - ASSIGNMENT OF FUTURE
WAGES. Lump sum repayment is alsc acceptable.

7.8. Failure to report work related injuries may subject the
emplcyee to disciplinary actions.

§61-24-8. Drug-Free Workplace

8.1. It is the policy of the Department that the unlawful
manufacture, distribution, dispensing, pcssession or use of
controlled substances is prohibited Iin the workplace.

8.2. As a condition of employment all employees will:
8.2.a. abide by the terms of this section of the rule.

8.2.b. notify his or her supervisor of any c¢riminal drug
statute conviction for a violation occurring in the workplace not
later thqn five (5) days after such conviction; and

8.2.c. notify his or her superviscr of any other criminal
drug statute convicticn for a violation nc later than ten (10) days
after such conviction.

8.3. Within thirty days of receiving such notice, the
Department will take appropriate perscnnel acticns. Penalties may
range from written reprimand to dismissal and may include requiring
such employees to participate in a substance abuse assistance or
rehabilitation program as provided through the Department's
Employee Assistance Program, in accordance with section 10 of this
rule.

8.4. The Department will maintain on file copies of the
certification of compliance with the United States Gevernment's
Drug-Free Workplace Act of 1988.
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§61-24-9. Probationary Period

9.,1. All new or rehired employees shall be required to serve
a probaticonary period.

$.2. The probationary pericd begins on the employee's official
starting date of employment and ends after six (6) months of
emplioyment. :

9.3. Promoted emplovees may be regquired to serve a
probaticnary period based upon the reccmmendation ¢f the Division
Director with the ccocncurrence of the Commissioner.

9.4, The terms of the probaticnary pericd will be explained to
a prospective employee when employment is cffered and, to the new
empleyee during their initial orientation. ‘

8.5. The performance ¢f precbaticnary employees will be
evaluated twice by their supervisors during the probationary
period. The first evaluaticn will occur between the second and
third menth of employment. The second evaluation will occur
between the fourth and fifth month of employment.

9.6. Evaluations will be based on objective standards
established for the employee's areas of responsibility and will be
conducted using evaluation tools prescribed by the Commissloner.

9.7. Evaluations should be signed by the supervisor and the
emplovee at the time cf their completion. Only signed evaluations
will be considered wvalid.

9.8. Evaluations will be the main tool in determining whether
the performance of the employee is sufficient to warrant continued
employment.,

9.9. One calendar month before the end of the probationary
period, the superviscr must submit the recommendation to the
Personnel Office on the proposed status of the employee. Coples of
the evaluations must be attached to the recommendation.

9.10. The Commissioner or his or her designee will then make
the decision on the status of the employee and this decision will
be communicated toc the empleoyee and the supervisor in writing.

9.10.a. Probationary employees whose performance 1is
judged to be less than sufficient are subject to an extension of

the probationary pericd, a denial of the probationary salary
increase or termination.

§.11. The failure of the supervisor to evaluate and make the
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gcheduled recommendation on the status of probationary employees
willl be considered a failure to follow Department preocedure and may
subject the supervisor to disciplinary actlon under section 13 of
this rule. o

9.12., If at any time during the probationary period it is
determined that the services of the emplcyee are unsatisfactory or
unnecessary the employee may be dismissed. In such cases, the
Department shall provide written notice of net less than ten (10}
days, including an explanation ¢f the reasons for such action.

9.13. All new emplovees will be hired at 95% of the starting
salary designated for the position.

9.14. In order to provide an incentive for the successful
completion of the probationary period, probatiocnary employees whose
performance is judged to be sufficient for continued employment by
the Commissioner will be eligible to a five percent salary
adjustment which will raise their pay to the full starting salary
for the position.

9.15. A probaticnary raise may not increase the level of the
employee's salary above the amcunt that is approved . by the
Commissioner as the pesition's starting salary.

9.16. In cases where, at the end of the probationary period,
and, in the judgment of the supervisocr, additional time is needed
te fully acgquaint the employee with the positien, a two month
extension of the probationary pericd is possible only with the
written permission of the Commissioner.

9.16.a. A prcbationary pericd may not be longer than
eight months.

9.16.b. A probationary salary increase may not be delayed
past the end of the extended period of probation.

9.16.c. A probationary employee whose performance has
been judged to be less than sufficient at the end of an extended
probationary period will be dismissed at that time.

9.17. Probationary emplcoyees may apply for other positions
within the Department cnly with the permission of the Commisslioner.

9.18., Probaticnary emploveses who are new to the Department
will be expected to limit absences and will not be eligible for
annual leave except in emergency situations.

§61-24-10. Employee Assistance Program
10.1. The purpcse of the Employee Asslstance Program 1s to
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provide confidential assistance to full-time employees and thelr
dependents (who are eligible for ccverage under the Public
Employee’'s Insurance Program) to reduce the adverse impact cf
personal problems on job perfcrmance. "Personal problems" means
problems which have impaired job performance, including, but not
limited to, emoticnal or behavicral disorders, alcochol or drug
abuse, family or marital discord, and financial or legal problems.

10.2. Emplcyees are eligible for assistance through the EAP
regardless of race, age, color, creed, or naticnal origin.

10.3. The emplovee is responsible for meeting the cost of
treatment. Public Employee health insurance (PEIA) or other third
party payvers may provide compensaticn for certain types of
treatment.

10.4. Program Assumptions

10.4.2. Early identificaticn and treatment of problems is
essential to the successful resclution of the prcblem.

10.4.p. The decision to seek diagnesis and accept
treatment for any suspected problem cr illness 1s primarily the
responsibility cof the employee.

10.4.c. The Department's concern for the individual's
personal life, including drinking practices and the misuse of
drugs, begins conly when it adversely affects job performance or

attendance. "Impaired job performance" means a change for the
worse in job performance indicators, including employee
evaluaticns, productivity, safety record, absenteeism, and

interpersonal relationships with fellow employees.

10.5. It is the policy of the Department that the voluntary
request of assistance through this program will not be made a
matter of record nor will it jecpardize the employee in any way.

10.6. Any emplcoyee o©f <the Department who violates the
confidence associated with participation in the Employee Assistance
Program may be subject to disciplinary action.

10.7. No reference concerning the nature of the perscnal
problems shall appear in the perscnnel file.

10.8. Personal records of actions taken or decisions to
terminate are to be related to the unsatisfactory performance or
attendance of the employee and nct to personal problems.

1¢0.9. Implementaticn Procedures

10.9.2. When an employee's performance or attendance is
unsatisfactory it will be called to his or her attention using
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regular Department procedures and policies.

©10.9.b. If low performance or poor attendance continues,
the superviscor may agalin discuss the problem with the employee and
may elect to offer referral to the EAP.

10.9.c. If the emplovee accepts the cffer of help and the
job performance or attendance problem is corrected, no further
action will be taken.

10.9.d. If the employese refuses the offer of help and the
job performance cor attendance problem continues, disciplinary
acticns will ke taken.

10.10. Emplovees may voluntarily seek counseling and
information on & confidential basis frcm the Employee Assistance
Program (EAP). No record of such participation may be placed in

the personnel files and the supervisor shall not be notified.

i10.11. Shawnee Hills Community Mental Health/Mental
Retardation, Inc. has been contracted by the Department to provide
a comprehensive Employee Assistance Program (EAP), including, but
not limited to:

10.11.a. orientation of Department employees for the
purpose and use ¢f the EAP;

16.11.b. training of supervisory staff in the
implementation of EAP principles and procedures;

10.11.c. initial assessment and evaluation of all
supervisory and self-initiated referrals;

ifp.11.d. emergency centacts on a twenty-£four hour basis;

i0.1ll.e. case management services for employees involved
in the program; and

10.11.£f. additional seminars and training in related
areas (e.g. sStress management).

10.12. The Commissioner will designate an EAP Coordinator
responsible for administering the program and who will serve as the
contact for information and assistance with the program. The EAP
Coordinator will be bound by the rules of confidence expressed in
this section. Vioclation of confidence by the EAP Coordinator will
be cause for disciplinary action, including immediate dismissal if
necessary.

§61-24-11. Smoking and Tobacco Policy
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11.1. The purpcse of this policy is to encourage a healthy
workplace environment where the needs and concerns o¢f smokers and
non-smokers alike are considered at all Department operated
facilities. This policy is based on thoughtfulness, consideration
and cooperation Dbketween smckers and non-smokers. It 1is the
intenticn of this pclicy that inevitable exceptions to these
guidelines be worked out in a fair and equitable manner as
compromises among adults, meeting the mandate prescribed by and
expressed 1n the spirit cf this policy.

11.2. The term "smcking" covers the use of cigarettes, cigars
and pilpes, chewing tebacco and snuff.

11.3. All employees, customers, and visitors are expected to
comply with the provisions of this policy.

11.4. Smecking is prohibited in

11.4.2. any area in which a fire or safety hazard
potentially exists;

11.4.Db. most commen areas including elevators,
stairwells, waiting rooms, copier rooms, auditoriums, reception
areas, restrooms and mailroom;

l1i.4.c. classrooms and conference rooms;

1l1.4.d. state vehicles, unless the vehicle is
specifically assigned to the employee, in which case he or she may
not smcke in the vehicle 1f non-smoking employees are present;

l1l1.4.e. the Guard house (Bldg. X-2 o©f the Guthrie
Center);

11.4.f. the "Bowling Alley" (Bldg. 1 of the Guthrie
Center);

11.4.g. all sewage wastewater, electrical generating and
other equipment buildings (including Buildings 3, 4, 8, 21, and 22
of the Guthrie Center);

11.4.h. laboratory areas in Bldg. 11 and 12 of the
Guthrie Center and at the Moorefield Field Office;

11.4.1. storage facilities in Bldgs. 16, 17C, 17D and 20
cf the Guthrie Center and at the Mocrefield Fileld Office;

11.4.9. the apple packing line and coolers at the Inwoocd
Farmers' Marketi; '

11.4.k. storage and indcor sales areas at the Charlestoen
Farmers' Market; and
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11.4.1. pesticide, feed and materials storage facilities,
equipment facilities and barns at the McCausland Farm.

11.5. Private offices may be designated as smecking permitted
cr prchibited by the occupant. The occupant should demonstrate
personal courtesy and refrain from smoking in his or her office
when a non-smocking employee, customer or vigitor 1is present.

11.6., In shared areas where smokers and non-smokers work
together, the supervisor will make a reasonable effort to separate
smokers and non-smokers if regquested to do so. Supervisors sheould
take into consideration the following factors: ailrflow,
ventilation, existing physical barriers that might affect airflow
and/or ventilation, and an individual's sensitivity to smoke.

11.7. Employees are encouraged to deal with disagreements

directly by working out a comprcomise among themselves. If
compromise is unavailable, the situation should be brought to the
attention of the supervisor. Supervisors or employees may bring

unresclved conflicts toc the Commissiconer for resolution of unigue
situations. .

11.8. Copies of this policy will be distributed to all
employees.

11.9. signs will be posted to designate areas where smoking is
prohibited. Employees may use desk top signs to remind others of
thelr desire to not smoke.

11.10. Ashtrays will be available in appropriate smoking
areas.

§61-24-12. Personnel Records.

i2.1. The Department will maintain personnel records and
information for each applicant, employee, and past employee in a
manner that will balance each individual's right to privacy with
the Department's need to obtain, use, and retain employment
informaticn.

12.2. Personnel records are to centain information which is
needed by the Department to conduct its business or which is
required by federal, state, or local law. This informatien
normally will include, but will not necessarily be limited to, the
focllowing: application forms, payroll information, performance
appraisals, medical information as required for Worker's
Compensation and attendance records, disciplinary records, and
attendance and tardiness records.

12.3. Employees have a responsibility to keep thelr personnel
records up to date by promptly nctifying the Personnel Office in
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writing of any changes in the feollowing:
12.3.a. name;
12.3.b. address;
12.3.¢c. telephone number;

12.3.d. marital status, where the change 1in status
affects benefits and/or tax withholding;

12.3.e. number of dependents;

12.3.f. addresses and telephone numbers of dependents and
spouse or former spouse {for Iinsurance purposes only);

12.3.g. ©beneficiary designations for any of the
insurance, disability and pension plans; and

12.3.h. persons to be notified in case of emergency.

12.4. In addition, emplovees who have a change in the number
of dependents or marital status must complete a new Form W-4 for
income tax withholding purposes within ten days of the change if
the change results in a change in the number of dependents.

12.5. Emplcocyees are allowed to inspect thelr own personnel
racords.

12.6. Empleoyees are prchibited from inspecting any personnel
files except their own, except where there is a legitimate
managerial need to know the information. Examples of individuals
who may have a legitimate need to inspect personnel records include
the Commissioner, Deputy Ccmmissicner, Payroll Clerk, Personnel
Clerk, the Personnel Director or a designated assistant, and any
Division Director who is considering an employee for promotion,
transfer, ¢r other perscnnel actiocn.

12.7. Any access to a personnel £ile should be verifled and
recorded and kept as a permanent part of the file.

12.8. Employees who, after inspecting their personnel files,
feel that any material is inaccurate or irrelevant may submit a
written request to the Personnel Director te¢ have the material
revised or remcved from the file. If such a request is not
granted, the employee will be permitted to place a written
statement of disagreement in the £ile and can pursue the matter
further using the regular Administrative Review policies.

12.5. There is some information in an emplcyee or applicant
file that is available to the public and that avallability is
protected under bkoth federal and state freedom of information
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statutesf There is other informaticn in these same files that is
not available to the public and not regquired to be distributed
under either faderal or state freedom of informaticn statutes.

12.10. Employees are to refer any reguests from outside the
Department for personnel infermation concerning applicants,
employees, and past employees tec the Personnel Director.

12.11. The Personnel Director may verify wage and salary
information and release the fcllowing information without first
obtaining the written consent of the individual involved:
employment dates, pocsition held, and leocation ¢f job site. Any
other information will reguire a written release by the employee.

12.12. The Personnel Directer is tc make provisions tec retain
certain personnel records as required by various federal, state,
and local laws.

§61-24-13. Disciplinary Action.

13.1. The purpose of this Disciplinary Action policy is to
establish a uniform policy Department of Agriculture for formal
disciplinary action. This portion of the rule shall apply to all
employees of the Department; however, the Executive staff and the
Division Directors are subject to discipline by the Commissioner,
who is not confined o the provisions of this policy.

13.2. This policy may not 1limit +the authority of the
Commissicner given under the Constitution and statutes of the Btate
of West Virginia.

13.3. Disciplinary action may be taken or recommended by
Supervisors and other appropriate supervisory employees of the West
Virginia Department of Agriculture who must follow this policy when
taking or recommending disciplinary action.

13.4. The Department supports the concept of progressive
discipline. The nature of the offense is the main factor in
determining disciplinary action. Offenses are described as Major
or Minor, with the appropriate level of response detailed for each
in this policy.

13.5. Certain flagrant viclations may warrant disciplinary
action outside the progressive disciplinary process. Although the
disciplinary action is "progressive" it sheculd nct be implied that
each of these acticons must occur in this order when a mnore
immediate respeonse is needed.

13.6. The Perscnnel Director is available to provide
assistance, consultation, and assistance in preparing disciplinary
action or assisting in formulating the recommendations of
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disciplinary action, or to answer any gquestions an employee has
about the disciplinary process.

13.7. Any proposed disciplinary action must be based on facts
and evidence, therefore, the superviscr must take great care in the
analysis of the situation (which may include discussing the problem
with the empleyvee to find facts); but in no case during this fact
finding process should a supervisor or Divisien Director tell an
employee that a suspension, demotion, disciplinary transfer, or
dismissal is being contemplated.

13.8. The Personnel Director will make all notificatioens about
disciplinary proceedings above the level of written reminder.

13.9. Progressive Discipline Procedures for Major Offenses
13.9.a. Examples of major cffenses are:
13.9.a.A. dishonesty;
13.9.a.8B. convicticn of felony;
13.%.a.C. substance abuse on the job;
13.9.a.D. falsification of records;

13.5.a.E. violatlon of standards as established by
State Ethics Commission;

13.9.a.F. abuse of leave;
13.9.a.G. habitual tardiness;

13.9.a.H. violation of rules, regulations, and
policies as established by the Department, State of West Virginia,
federal government, or any organization or governing body
associated with the Department;

13.9.a.I. habitual or unauthorized sleeping on the
job;

13.9.a.J3. work-related criminal viclations;
i 13.9.2.K. carrying firearms on their person while on
the job, or in a state vehicle;
13.9.a.L. physical abuse of state property;
13.9.a.M. insuberdinatiocn;

13.9.a.N., assault and/cr battery of co-workers cr
others;
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13.9.a.0. abusive language and/or gestures;
‘13.9.a2.F. destroying property of cthers;

13.9.a.Q. sexual, verbal, or physical harassment of
others;

13.%.a8.R. discrimination;

13.9.a.5. use ¢f state property for private gain or
prefit; and

i3.9.a.T. failure to meet deadlines in a manner that -
substantively affects the work of the Department.

13.9.b. The failure to meet the deadlines proscribed in
this timetable for disciplinary procedures fcr major offenses will
result in the terminaticn of the process, except in the case of
emergencies or other extenuating circumstances.

13.9.c. Step 1: Major offenses are to be reported in
writing by the supervisor to the Division Director within five
working days of the event or the time when a viclation was known by
the supervisor. (If the Division Directer i1s the inmnmediate
supervisor, the deadline for action in steps one and two is ten
days.)

13.9.c.A. The initial written report should: clearly
document the violation; include the date and time of the viclation,
or of the time the supervisor became aware cof the viclation;
describe the nature of the violation; and state the recommendation
for disciplinary action.

13.¢.d. Step 2: The Division Directer has five working
days to review the supervisor's recommendation, and to comment in
writing to the Commissioner, except for the recommendation for
decision making leave, in which case the recommendation must be
made to the Personnel Director within 24 hours of the event or of
the time that the supervisor becomes aware of the violation. Any
recommendaticn for disciplinary action stronger than a written
reminder must be reviewed by the Persconnel Director for legal and
procedural issues.

13.9.e. Step 3: The Personnel Director has five working
days to review the recommendation from the Division Director.

13.9.e.a, The review of the recommendations from the
Division Director will include only the procedural, policy, and
legal issues of the proposed action.

13.9.e.B. During this stage of the review, the
Perscnnel Director will not be concerned with determining the guilt
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or innccence of the employee, but instead will review the strength
of the evidence presented relative to the discipline recommended to
provide an objective evaluation c¢f the appropriateness (legal,
procedural) cf the level of disciplinary action that has been
recommended.

. 13.9.e.C. _The Personnel Dirsctor will inform the
empleoyee in writing ¢f the pending recommendation and will explain
to the employee what options are available to him or her.

13.9.f. Progressive Discipline options for major offenses
13.5.£.A. Written Reminder.

13.5.£f.A.(a). Awritten reminder is the minimum
action that can be taken when a major offense occurs.

13.9.f.A.(b). Division Directors may provide a
written reminder %fto any employee under their supervision; or a
supervisor may provide a written reminder to an employee under
their supervision with the written concurrence of the Division
Director.

13.9.f.A.(c). A written reminder for a major
offense requires the concurrence of the Division Director, but not
the Personnel Director.

13.9.f.A.(d). All written reminders will be
placed in the personnel file of the individual involved.

13.9.£f.A.(e). The written reminder must be
presented to the employee by the superviscr or Division Director in
a private setting. 1In no case should such a letter be placed in a
public area for the employee to pick-up. Every efiort should be
made to deliver the written reminder to field employees in person.
Excepticns to this procedure reguire the approval of the Personnel
Director:

13.83.£.A.(f). The written reminder should be
signed and dated by the supervisor and by the employee to prove
receipt.

13.9.f.A.(g). There can be no appeal of written
reminders, but an employee may place a written statement of
disagreement in his or her personnel file. The statement must be
submitted to the Personnel Director within five working days of
receipt of the written reminder.

13.9.f.B. Suspension Without Pay.

13.9.£.B.(a). Any superviscr may recommend to
his or her Division Director a suspension without pay for an
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employee for a period varying from 1-30 days, depending on the
gravity of the offense and the employee's previous disciplinary
record.

13.9.£.B.(b). The recommendation must then be
communicated in writing to the Perscnnel Director with the comments
and recommendation of Division Director included.

13.9.£.B.{(c). The Personnel Director will then
review these reccmmendations for policy, procedure and legal
issues.

13.9.£.B.(d). The Personnel Director will
inform the employee of the recommended action (in writing) of the
pending recommended action and will explain options that are
avalilable tc the employee at that point in the process, including
Administrative Review as noted in section 14 of this rule.

13.9.£.8B.(e). The letter of suspension wilthout
pay may cnly be issued by the Commissicner.

13.9.£.C. Disciplinary Demction.

13.9.£.C.{a). Any supervisor may recommend a
demotion of duties and/or salary in response to a majer offense.

13.8.£.C.(b). The recommendation must then be
communicated in writing to the Personnel Director with the comments
and recommendation of the Division Director included.

13.5.f.C.{¢c). The Personnel Director will then
review these recommendations for policy, procedure and legal
issues.

13.9.£.C.(d). The Personnel Director will
inform the employee of the recommended action (in writing) and will
explain cptions that are available to the employee at that point in
the process, including Administrative Review as noted in section 14
of this rule. -

. 13.3.f.C.{e). The letter of demoticn or salary
reduction may only be issued by the Commissioner.

13.9.£.D., Disciplinary Transfer.

13,9.£.D.(a). Any supervisor may recommend a
disciplinary transfer in respcnse to a major cffense.

13.9.£.D.(b). The recommendation must then be
communicated in writing to the Personnel Director with the comments
and recommendation of the Division Director included.
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13.9.£.D.(c). The Personnel Director will then
review these reccmmendations for policy, procedure and legal
issues.

13.9.£.D.(d). The Personnel Director will
inform the employee of the recommended action (in writing) and will
explain options that are available to the employee at that point in
the process, including Administrative Review as noted in section 14
of this rule.

13.9.£.D.{e}. The letter of transfer may only
be issued by the Commissioner.

13.9.f£.E. Dismissal,

13.9.f.E.(a). Cnly in the most severe
situations will a dismissal be considered without there first being
a record of written warning, a reprimand, or a suspension.

13.9.£.E.(b). Any supervisor may recommend a
dismissal in respcnse to a major offense.

13.9.£.E.(c). The recommendation must then be
communicated in writing to the Personnel Director with the comments
and recommendation of Division Director included.

13.9.£.E.{d). The Perscnnel Director will then
review these recommendations Zfor policy, procedure and legal
issues.

13.9.£.E.{e). The Personnel Director will
inform the employee of the recommended action (in writing) and will
explain any options that are available to the employee at that
point in the process, including Administrative Review as noted in
section 14 of this rule.

13.9.£,E.(£f). The letter of dismissal may only
be issued by the Commissioner.

13.9.f.F. Decision Making Leave.

13.9.f.F.(a). Decision Making Leave is pald
leave that may last only one work day. The purpose of decision
making leave is to give the one day of leave, which will allow the
employee to:

13.9.£.F.(a).l. consider the implications
of his or her behavicr;

13.9.f.F.(a).2. consider the seriocusness
of the charges against him or her; and
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13.9.f£.F.(a).23. consider the potential
impact that the behavior could have upon his or her continued
empleoyment with the Departiment.

13.9.£.F.(b). Any supervisor may recommend
decision-making leave to the Division Director in response to a
major cffense.

13.9.f.F.(c). The recommendation must then be
communicated in writing to the Personnel Director with the comments
and recommendation cf Division Director included.

13.8.£.F.(d). The Personnel Director will then
review fhese reccmmendations £for policy, procedure and legal
issues.

13.9.£.F.(e). The Personnel Director will
inform the employee of the reccmmended agcticen.

13.9.£.F.(£). The supervisor and employee will
meet immediately upon the employee's return from decision-making
leave. The employee's behavicr will be discussed; and a written
action plan for correcting the problem will be agreed upon by both
the superviscr and the employee (stating what steps will be taken
to solve and monitor the problem). This plan will be retained by
both the supervisor and the employee, but will not be retained for
more than thirty days from the date that the leave was lssued.

13.5.£.F.{(g). There is no appeal of decision
making leave, but, the employee may place a written statement of
disagreement in the employee's persconnel file within five days of
the return to work. This statement must be submitted to the
Personnel Director. : :
13.10. Progressive Disciplinary Procedures for Minor Offenses
13.10.a. Examples of minor ocffenses are:

13.10.2.A. excessive tardiness;

13.10.2.B. excessive or improper perscnal telephone
calls;

13.10.2.C., failure tp meet dgadlines;

13.10.2.D. messiness/sloppiness/discorganization;
13.10.a.E. unjustified complaining;

13.10.2.7., improper use of state property;
13.10.2.G. failure to check in/out of work place;
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13.10.,a.H. unprofessicnal courtesy and appearance;
13.10.2.I. excessive fraternization;

13.1C.a.J. aveidance of work; and

13.1C.a.X. improper or habitual practical jokes.

13.1C.b. Actions taken in response to minor offenses must
follow the procedures in this section of the rule.

13.10.¢c. Verbal Reminder.

13.10.c.A. A verbal reminder should be the first
disciplinary action taken for all minor cffenses,.

13.10.¢c.B. A supervisor 1is permitted to issue a
verbal reminder to an employee for a2 job related activity.

13.10.¢.C. A verbal reminder is tc be given to the
employee by the supervisor within two working days of event or, of
the time when the vioclation is known to the supervisor.

13.10.c.D. The verbal reminder must be issued to the
employee in a private setting. A verbal reminder may be given by
telephone to a field employee, 1f necessary.

13.10.¢c.E. The supervisor must clearly state to the
employee that a verbal reminder is being issued, what activity was
incorrect, and what activity would have been correct.

13.10.¢.F. The supervisor nust document a verbal
reminder (whether delivered in person cr by phone) after the
discussion by completing a verbal reminder notice (provided by
Personnel Cffice). This record is to be signed by the employee and
the supervisor, and will 1list only the broad subject of the
reminder, but will not list details cf the lncident.

13.10.¢.G. A copy of all verbal reminders must be
placed in the employee's personnel file.

13.10.c.H. In all cases the supervisor must maintain
personal notes regarding the verbal reminder indicating date, time,
and a full summary of the discussion.
13.10.c.I. There is no appeal of verbal reminders.
13.10.d. Written Reminder.
13.10.d.A. Repeated minor offenses should 'be

documented by written reminders.
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13.10.d.B. A supervisor is permitted to issue a
written reminder in response to multiple miner offenses of the same
nature. When possible, a verbal reminder should precede the
written reminder.

13.10.4.C. A written reminder must be issued within
five working days of event or, c¢f the time when violation is known
to the supervisor.

13.10.4.D. A written reminder requires the
concurrence of the Division Directeor, but not the Personnel
Director.

13.1C.4.E. The written reminder must be presented to
the employee by the Supervisor in a private setting. In no case
should such a letter be placed in a public area fcor the employee to
pick-up. Every effort should be made to deliver the written
reminder to field employees in person. Exceptions require the
approval of the Personnel Director.

13.10.d.¥. The document should be signed and dated
by the supervisor and/or by the employee to prove receipt.

13.10.d.G. The written reminder must ke placed in
the permanent personnel file of the individual involved.

13.10.d.3. There is nc appeal of written reminders.
However an employee may express disagreement by providing a written
statement to the Personnel Directcr which will be attached to the
written reminder in the employee's personnel file. This statement
must be submitted within five days of receipt ¢f the written
reminder,.

12.10.e. Suspension Without Pay.

13.10.e.A. Suspension without pay is available to
supervisors as a response to repeated cr multiple minor offenses
that occur within a period of twelve successive calendar months.
The timetable for acticn on suspension without pay is the same as
the timetable for suspension without pay in the major offenses, as
described in this section of the rule.

13.10.e.B. A supervisor may reccmmend in writing to
the Division Director a suspension without pay for an employee for
a period varying from 1-30 days, depending on the gravity of the
offense and the employee's previous disciplinary record.

13.10.e.C. The recommendation must be communicated
in writing to the Personnel Director with the comments cf Division
Directer included.

13,10.e.D., The Fersonnel Director will then review
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these reccmmendations for policy, procedure and legal issues.

13.10.e.E. The Personnel Director will then inform
the employee in writing of pending recommended action and will
discuss cptions available to the employee at that point in the
process.

13.10.e.¥. The actual letter of suspension without
pay may only be issued by the Commissicner.

13.11. An employee may respond to disciplinary action by:
_13.11.a. accepting the disciplinary action; or

13.11.b. writing to the Commissioner to reguest that
Administrative Review procedures, as noted in section 14 of this
rule, be implemented prior te the implementation of the feollowing
major disciplinary actions: disciplinary transfer, disciplinary
demotion, suspensicn without pay, dismissal; or

13.11.c. providing a written statement of disagreement to
their personnel file in response to the feollowing disciplinary

acticns: a written reminder, a suspension without pay for multiple
minor offenses, or decision making leave.

§61-24-14. Administrative Review
14,1. 2Administrative Review covers complaints, problems,

and/or disputes with another employee, the nature of which cause an
adverse effect on the employee. Administrative Reviews may cover,
but are not limited to:

l14.1.a. working conditions;

14.1.b. perceptions of unfair treatment;

l4.1.c. certain levels of disciplinary actions;

14.1.d. compensation issues;

14.1.e. jcb classification;

14.1.f. any form of alleged discrimination or harassment;

14.1.g. eapplication o¢£f policies, practices, rules,
regulations and procedures believed to be te the detriment ©f an
emplovee; and

14.1.h. improper administration of  Dbenefits or
compensation, however Administrative Review of PEIA and PERS issues
may be limited to established appeal mechanisms already used by

38




these agencies.

14.2. The geoal of this policy is to assist employees in
arriving at a satisfactcry resolution to differences invelving
work-related matters. The emphasis of the process should be
positive and it should reflect geood communication between the
people invelved, resulting in a fair and effective resolution.

14.3. COnly full-time employees of the Department shall be
eligible to participate in the Administrative Review process.

14.4. Administrative Reviews £fcor Division Directors and
Executive staff will be conducted by the Commissioner, who may
elect to use any of the procedures designated in this policy.

14.5. Employees of the West Virginia Department of Agriculture
are not eligible to participate in the West Virginia State Employee
Grievance Board.

14.6. Employees with gquestions about the process are
encouraged to contact the Personnel Director.

14,7. Procedures
14.7.a. Step One: Informal Resclution of Prcblem

14.7.a.A. An employee with a complaint should
discuss, the problem with the immediate supervisor in an attempt to
resolve the matter informally.

: 14.7.a.B. This informal attempt at problem solving
should take place within five working days after the disagreement
or incident cccurs and/or the empleoyee becomes aware of the

incident.
14.7.2.C. In the unlikely event an employee and the

immediate supervisor are unable to resclve the problem, then the
next level of review may be requested. Only in the most severe
cases will a Step Two review be censidered without an acknowledged
attempt to resclve the issue with the immediate supervisor.

14.7.a.D., The parties invelved in the Step One
process may inform the Personnel Director if they choose to do so.

14.7.b. Step Two: Request for Administrative Review to
supervisor

i4,7.b.A. §Should the Step One process fall to
resolve the issue, the employee should submit a written Request for
Administrative Review (Step Two) to their the immediate supervisor
within five working days of their original (Step One) discussicn.

14.7.b.B. The written request should:
33




14.7.b.B.{a). specifically state that it is a
request for Administrative Review;

14.7.b.B. (k). describe the issue summarizing
relevant points from the initial discussicn (dates, times,
locaticons, other specific iInformation);

i4)7.b.5.(c). request copies o©f relevant
letters or documents needed from the emplcyees's file;

14.7.b.B.(d). submnit written signed statements
by any relevant witnesses; and

l14.7.b.B.(e). state what redress cor relief is
sought. "In other words, what action is needed tc remedy the
situation. The relief sought must be within the capability of the
Department to grant. The redress opticns may include reimbursement
for costs incurred by the emplcyee in £filing for Administrative
Review, (such as copying of materials or travel costs).

14.7.b.C. The immediate superviscr must respond to
the employvee in writing within five working days after receiving
the empleoyee's written request for Administrative Review.

14.7.b.C.(a). The immediate supervisocor's
response must explain in reasonable detail the reasons for, or
policies used, in reaching a decision on the matter. The supervisor
must retain a copy of the response for their records.

14.7.b.D. If the employee does nct feel the
Administrative Review has been answerasd satisfactorily in Step Two,
he or she may chocse to proceed to Step Three.

14.7.b.E. The parties involved in the Step Two
process may inform the Perscnnel Director if they choose to do so.

:-14.7.c. Step Three: Reguest for Administrative Review to
supervisor's supervisor

14.7.c.A. The employee must present the written Step
Three request for Administrative Review to the perscon occupying the
position o¢ne level above the immediate supervisor in the
organizational structure; unless the person occupying the position
one level above the immediate supervisor is a2 member of the
Executive Staff, the employee shculd skip the Step Three process
and proceed directly tc the Step Four process. The written request
for Administrative Review shall state the reason for the
disagreement and synopsis of the issues.

14.7.c.B. The employee must present the Step Three
written request for Administrative Review within five werking days
following the completicon of the Step Two process.
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14.7.¢.C. The person requesting the Step Three
review must provide a copy of the request for review for the
Personnel Director.

14.7.¢.D. The perscn to whom the written regquest for
Administrative Review is submitted must respond in writing to the
employee within five working days of receipt of the employee's
written reqgquest. . o :

l14.7.c.E. If the emplovee does nct feel the issue
has been resolved with the Step Three process he or she may choose
to preoceed to Step Four level,

14.7.d. Step Four: Hearing

14.7.d.A. In some lInstances it is appropriate to
move directly to Step Four prccess as outlined in the Progressive
Discipline section of these rules.

14.7.4d.B. The person seeking a Step Four
Administrative Review must notify the Persconnel Director in writing
within ten working days after receiving a response in the Step
Three process.

14.7.d.C. The final hearing at this level must be
convened within fifteen working days cf the employee's submission
of the regquest for review to the Perscnnel Director.

14.7.4.D. In the written reguest, the person seeking
the review must specify which of the following cptions for review
they are requesting:

14.7.d.D.(a). a review before the Commissicner
or the commissiocner's designee;

14.7.d.D.(b). a review before a three-person
committee appointed by the Commissioner, where no more than one
member of the committee is from the employee's job classification;
or

14.7.d.D.{(c). a review before a three-person
committee, where one person ls selected by the employee, one perscn
is selected by the employee against whom the Administrative Review
was filed, and one person will be selected by the two panel members
previously chosen, or if they cannot agree on a person, this person
will be selected by the Commissioner. The person selected by the
other two panel members, or by the Commissioner, will Chair the
Committee. No more than one member of this committee can be from
the employee’s job classificaticn.

i4,7.4.E. Any proceedings, discussions, cr
deliberation will be conducted with the principles of fairness and
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professional behavicr as the guiding principle.

14.7.d.F. Hearings heid in the Step Four process are
not intended tc imitate a court of law. However, the general
principles of due process, testimony, and evidence may be used to
guide the proceedings.

14.7.4.G. Hearings shall be recorded on tape. A
transcript shall be provided upon written request of and at the
expense of the reguesting party.

i4.7.d.E. After the hearing, the Chair of the
Committee will send a written recommendation with all supporting
documents to the Commissioner within ten werking days.

14,7.4.I. The Commissioner will then render a
written decision within ten working days from the recelpt of this
recommandation.

14.7.d.3. A copy cf the decision will be sent to
both parties involved in the Administrative Review, and will be
placed in the file of both parties.

14.7.4.X. This is the final step 1in the
Administrative Review procedure.

14.8. The Personnel Director (unless he cor she is an involved
party, in which case the Commissioner will designate another
employee for this purpose) or their designee will coordinate the
Administrative Review procedures, to include arranging the tape
recording of a Step Four hearing if necessary.

i4.9. The period of time indicated within which an answer must
pe given does not commence until the first working day following
the initiation of the previous step.

14.10. If time requirements are not met by the person who
requests the review, the decisicn will be made against that person.

14.11., Extensions of time limits at each step may be granted
if both parties concur in writing prior to the expiration of the
estabiished time limit; or if either party has a verifiable
sickness, acclident, or scheduled absence from work.

14.12. Representation
14.12.a. An employee may have another employee assist
him/her in the Administrative Review procedure. The assisting
employee should noct be an attorney, or the Personnel Director.

14.12.b. The first step supervisor and the second step
supervisor may have another employee assist him/her in the
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procedure. The assisting employee should not be an attorney or the
Perscnnel Director.

14.12.c. The Perscnnel Directer retains the right to
menitor the review process to protect the interest of those
involved, and to discuss issues to that end with all invelved
parties.

14.12.d. The Department seeks to discourage the
participation of lawyers in the department's internal review
process.

14.12.e. In any instance where a legal counsel who has
been retained to represent a party in the process contacts
personnel involved at any step in the Administrative Review
procedure, that perscn should relay this information immediately to
the Personnel Director.

14.12.£f. Employees who take legal acticn against the
Department without first using the Administrative Review procedures
may forfeit their rights to Adminigtrative Review.

14.13. Any costs {ex: travel or material) associlated with a
review will be assumed by the parties preparing for Administrative
Review.

14,13.,a. Costs may be reimbursable if the employee
reguests reimbursement for specific costs that are within the
capacity of the Department to pay and the Administrative Review
reguest is successiul. Reimbursement of costs is an issue that
will be included in the Step Four reccmmendation to the
Commissioner.

14,13.b. The Department will reimburse costs for
employees only.

14,14. Requests for coples of material are to be made to the
Persconnel Director. .

14.15. No reprisals c¢f any kind shall be taken by the
Department or any supervisor against any party, any representative,
or any participant in the Administrative Review procedure because
of such participation. This will include anyone in the
Administrative Review procedure whe may participate either as a
witness cr as a member cf the hearing panel.

14.15.a. Conversely, the Administrative Review process
represents a serious attempt to solve problems that arise in the

workplace and should not be used flippantly or without
consideration.

14,16, Work release time for the purpose of preparing and
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participating in the Step Three and Step Four process is paid time
that is not charged to either sick leave or annual leave, and is
not required to be made up cor added into overtime calculations.

14.16.a. Work release time will be granted to the
employee whe filed the reguest, committee member, or to those
employees who are called as participants to attend hearings on a
particular Administrative Review.

14.16.b. Regquests for work release time for the purpose
of preparing for Administrative Review will be considered in light
cf the demands of the Department worklcad.

14.16.c. Reguests for work release are to be made te the
Personnel Director.

14.16.4d. No more than one-half day of work release will
be granted for the Step Three process. No more than one-half day
of work release will be granted for the Step Four process. No work
release is available for the Step One and Step Two process.

14.17. Administrative Review proceedings and Iinformation
concerning any individual review are strictly confidential. If an
empleyee breaches confidentiality, the Department has a right of
response to any ingquiry.

14,18, An Administrative Review may be resclved and ended at
any level by the agreement cf both parties.

§61-24-15. Recycling

15.1. The Department encourages, promctes and will facilitate
the recycling of any materials that the Department, from time to
time, will deem recyclable. Recycling will include, but 1s not
limited to, soda peop cans; cffice paper; and, general glass items

15.2, Recygling of special items, including, but not limited
to, laboratory glass, newspapers; and building materials shall be
enceouraged and facilitated on a case-by-case basis.

15.3. Receptacles will be placed in the common areas cf each
Department building for the collection of recyclable items.

15.4. Each receptacle shall be clearly marked as to the type
¢f item that should be deposited therein for recycling.

15.5. The Buildings and Grounds staff, or their designee,
shall be responsible for removal of items deposited for recycling.

15.6. The Buildings and Greounds staff, cor their designee,
shall collect and steore items deposited for recycling until such
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time as énough material is collected to warrant the use of a
Department vehicle tc transport the material to a leoccal recycling

center.

15.7. Money received from the sale of recycled soda pop cans
will be used fo purchase children's books which will be donated to
the Bonham Elementary Schocl library.

15.8. Money received from the sale of recyclable items other
than soda pop cans will be used to offset the cost ¢f ccllection
and transpecrtation of the recyclable items.

§61-24-16. Pelitical Activities.

16.1. The Constitution of the State of West Virginia, and
subseguent legislative and legal action, authorizes and designates
the Commissioner of Agriculture as an independently elected
constitutional cffice. As such, employees of the Department of
Agriculture are exempt from most of the provisions of the state
personnel laws affecting classified employees. The purpose of this
section of this rule is to establish guidelines for political
activities that are permitted and prohibited by employvees.

16.2. In certain cases, the Federal Hatch Act (5 US Code 1501-
1508) is mecre restrictive than state law and the department policy.
Therefore, to the extent that emplcyees are covered by the Hatch
Act, the provisions of this section of the rule do not apply. The
Federal Hatch Act governing state and local employees applies to
any "individual employed by a state cr local agency whose principal
employment is in connecticn with an activity which is financed in
whole or in part by loans or grants made by the United States or a
federal agency, but deces not include (a.) an individual who

exercises no functions in connectiens with that activity...".

16.3. Employees dc¢ nect forfeit their rights as citizens. 1In
fact, the Commissioner encourages employees to participate in the
political process. BAn employee retains the right tc vote as he or
she chooses and to express opinions as a citizen on all subjects.

16.4. Political affiliation shall not be a consideration in
any personnel action taken by the Commissioner and shall not be a
factor in the conduct of the business ¢f the Department.

16.5. Employees of the Department c¢f Agriculture are
prohibited from:

16.5.a2. serving as a campaign financial agent or
treasurer;

16.5.b. being a candidate for any national ¢r state paid
political office or court ¢f receord;
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l6.5.¢c. being a candidate for any paid local elected
position {(partisan cr non-partisan);

16.5.d. using any official authority or influence to
interfere or influence an election or nomination for cffice;

16.5.e. peosting or distributing campaign literature or
material in a state office building or other state facility;

16.5.f. posting or distributing campaign literature or
material in or on a state vehlcle;

16.5.g. directly or indirectly coercing, attempting to
coerce, c¢ommanding, or advising ancther employee to pay, lend, or
contribute anything of wvalue to a political party, corganization,
agency or perscn for political purposes; or

16.5.h. conducting campaigning activities on Department
owned or operated property (including arranging for campaigning by
candidates) and may not conduct such activities among employees who
are performing the work of the Depariment.

16.6. Employees cf the Department ¢f Agriculture may:

16.6.a. voluntarily campaign for a candidate or political
party during non-work time, off state property, and without use of
state supplies or eguipment; providing that these activities are
within the provisions of applicable election guidelines and laws
and so long as the employee is not paid a fee other than expenses
incurred;

16.6.b. voluntarily sell or purchase tickets to political
affairs, dinners, rallles, or events during non-werk time; provided
that supervisors and managers may not sell, or attempt to sell such
tickets to subeordinate emplovees;

l16.6.c. vecluntarily erect campaign signs, material, or
literature on private property as long as the property is not used
as a state office or an official office headquarters site;

16.6.d. voluntarily attend pclitical dinners, rallies,
and dances:

16.6.e. voluntarily serve on campaign committees for a
candidate, so lcng as he or she is noct receiving compensation for
the service;

16.6.f. voluntarily make a monetary contribution to a
political party or candidate not to exceed limitations established
by law; and

16.6.g9. be a candidate fcr a local necn-paid political

18




office (partisan or non partisan); provided that the campaign
activities or the duties of the office are not ceonducted during
Department work time.

16.7. Employees who viclate the provisicns of this policy will
be subject to disciplinary action under the terms of the
Department's Progressive DlSClpllnarY'pOllCY as cutlined in secticn
13 of this rule.

§61-24-17. Equal Employment Policy.

17.1. It 1is the Department's policy to employ, retailn,
promote, terminate, and otherwise treat any and all employees and
job applicants on the basis of merit, qualifications, and
competence. This policy shall be applied without regard to sex,
race, color, age, religion, national origin or handicap.

17.2. It shall be the responsibility of all emplcyees to abide
by and carry out the letter, spirit, and intent of the Department's
equal employment peclicy.

17.3. The Department supports merit oppoertunity concepts by
insuring that 2l segments of the community have an oppertunity to
enter employment on the basis of open competition, and to advance
according te thelir relative abllity and fitness.

17.4. The selection of prospective new employees and the
gselection of employees for promeotiocn shall be impartial, objective,
and of a practical nature. The process shall relate to the job
content in a way that fairly and accurately measures the
applicant's capability to perform the job.

17.5. The employment, promotion, and employment separation of
Executive staff, Division Directors, and part-time employees are
not applicable tc the Equal Employment policy, except that all
personnel actions regarding these groups shall be taken without
regard to sex, race, color, age, religion, national origin or
handicap.

17.6. The Commissioner will provide a standard application
form to all interested applicants. Applications are available from
the Commissioner and may be picked up in the commissioner's office
or may be mailed to applicants, upon reguest. The Personnel
Director will accept resumes in lieu of applicaticen forms, but the
Department reserves the right to require applicants to complete the
application form.

17.7. No unsigned and undated applications or resumes will be
accepted.

17.§. The application files are confidential except for review
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by staff members participating in the hiring process.

17.9. The Department's applicaticn files will include all
applications and resumes that have been received in the Department
in the past twelve months.

17.10., Division Directors reguesting the creaticn of a new
position should make a recommendation to the Personnel Director
after consultation with the Director ¢f the Administrative Services
Division. The recommendation must include a written position
description which includes the activities and results expected from
the individuel chosen for the pesition. The Personnel Director
will review the request to create a position and then will make a
recommendation to the Commissioner. The Commissicner must approve
all recommendations creating new positicns prior to it's creation.

17.11. Procedure for Filling Vacancies

17.11l.a. When a vacancy occurs, the responsible Division
Director will work with the Perscnnel Directer and the Directoer of
the Administrative Services Division to make a recommendation to
the Commissioner regarding filling the wvacancy. The Personnel
Director is responsible for the written recommendation to the
Commissioner.

17.11.b. Employment opportunities will be announced
within the Department first, wunless it is determined by the
Personnel Director that no current employee meets the minimum
qualifications for position. If this determinaticn is made, the
Personnel Director must have this confirmed in writing by the

Commissiconer.

17.11.¢c. The Personnel Director will make arrangements
for an announcement to employees to include:

i7.11.c.A. job title, job description, duties,
necessary skills/education/training, minimum required experience;

17.11.c.B. name, address, and phone number o©¢f the
person to whom guestions may be addressed and the application sent

17.11.c.C. nectice of testing, materials, or other
items needed for interview;

17.11.c.D. salary range for the peosition; and
17.11.¢.E. the headguarters for the peosition,

17.11.d. Emplcyees will have a minimum ¢f £ive working
days to respond toc any internal pesition announcement.

17.11.e. Employees who apply for internally advertised
48




positicons must do so in writing to the Personnel Director.

17.11.£. Employees applying and meeting the minimum
gualificaticns will receive interviews.

17.31.g. If a poecl of gualified candidates is not
obtained after an internal announcement, then the Personnel
Director will review the Department's application files for
gqualified applicants. The Perscnnel Directcr will only consider
those applications that were on file when the internal announcement
was made. The Division Director and Personnel Director will work
tecgether to review applicaticns from the application files on file
within the department prior to posting the vacancy announcement.

17.11.h. If a poel of qualified candidates does not exist
after a review o0f the Department application files, then the
Personnel Director will make arrangements for an external
announcement, which may include, but is not limited to: advertising
in newspapers, prcfessional journals and publications, employment
publications, Jjocb services or other employment services, and
schoeols or universities.

17.11.1, Anncuncements may sometimes result in an
unusually large number of applicants who meet the minimum position
regquirements. When such circumstances arise, the Personnel
Director may limit the number of applicants or candidates to
advance through the process based on such considerations as:

17.11.1i.A. length, type and level of work experience
related to the positiocon;

17.11.1.8. applicability of past werk experience to
the Department's programs, cperations, and needs; and/or

17.11.1i.C. type, degree, and relevance of job
preparation for prescribed responsibilities, including course work,
training and educational achievements.

17.11.j. All interviews must be conducted by an interview
team of three members that should include the Division Director or
his or her designee; the Perscnnel Directoer or his or her designee
and a third partly mutually agreed by the £first two members.
Exceptions to this practice regquire the permissicn of the Personnel
Director.

17.11.k. The interview team will meet prior to
interviewing candidates to discuss strategy, gocals, and to develop
an appropriate line of guestioning. The Department reserves the
right to test applicants on thelr skills, ebilities, and education
related to the position for which they are a candidate.

17.11.1. All interview guestions and tests will Dbe
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reviewed by the Personnel Director prior to the interview. Test
approval will be made in writing by the Personnel Director.

17.11.m. A standard interview form, distributed by the
Personnel Director, will be used as the basis for interviews. The
interview form is to be ccmpleted and signed by each interviewer.
The completed interview forms are confidential and are tc be Rept
with candidate files. The interview forms for a successful
candidate will be placed in the emplcoyee's personnel file.

17.1l1.n. Interviews should only contain gquestions and
conversation that is directly zelated tc the specific duties,
responsibilities, and requiremenits of the position. Questions and
conversaticn should remain consistent among all candidates for a
position:

17.11.c. The interview team will meet following the
conclusion of all interviews to rank candlidates and to present a
written recommendation teo hire to the Commissioner, which ranks the
candidates and lists reasons for the recommendatiocn.

17.11.p. Applicants must previde work or perscnal
references befere being employed by the Department. The Personnel
Director will conduct a reference check for the top two recommended .
candidates at the conclusion of the interviews.

17.11.g. The Commissicner will make all final hiring
decisions. Ne¢ one may be added to the Department pavroll without
the written concurrence of the Commissioner or his or her designee.

17.11.g.A. The Personnel Director will keep a copy
of the Commissioconer's written approval for the permanent records in
the employee's perscnnel file.

17.11.r. Upon the Ccmmissioner's approval to hire, the
Personnel Director will so notify the interview committee and will
communicate the offer of employment tc the approved candidate.
This communication may be written or oral, but in all cases, an
empleoyment cffer must be made in writing to the candidate prior to
the first day of emplcyment.

17.12. Employment Separaticn

. 17.12.a. The Commissioner must approve all termination
acticns in writing. The Commissioner or his or her designee will
provide written notification of termination to the employee. The
netification will list reasons for termination. The notification
will list the terms of separation, including date and status of
employee benefits.

17.12.2.A. An emplovee may be subject tc a non-
disciplinary, involuntary termination in connection with a shortage
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of funds, abolition c¢f a position, or the lack of need for the work
performed by an employee or group of employees. The Commissioner
will give an employee as much advance nectice of the termination as
conditions permit.

17.12.b. Termination (cr dismissal} for disciplinary
reasons is discussed in secticn 13 of this rule.

17.12.c. Employees who resign are encouraged to provide
as much notice as possible to the Commissicner to allow the smooth
transition of the resigning employee's workload and
responsibilities.

17.12.d. Check-cut upon separation

17.12.C4.A. Employees whe leave the employment of the
Department will be required to turn in any Department property to
their supervisor net later than their final workday.

17.12.d.B. Employees may not collect their final
paycheck until their supervisor confirms the return o¢f all
Department property.
17.12.d.C. An exit interview may be required of
employees upon separation from employment. The purpose of the exit
interview is to preovide the opportunity £for the employee to
evaluate his or her time of employment with the Department and to
suggest improvements. The Perscnnel Director will conduct exit
interviews.

§61-24-18. Hospitality and Promotions,

18.1. For the purpcses of this secticn of the rule,
"promotion" means expenditures by the Department for display
booths, promotional items at trade shows or similar events,
promotion c¢r exposure of service{s) provided, enhancement of
professional (not perscnal) 4image, and/or the attraction of
business and/or clientele; as referenced in WV Divisiecn of Finance
and Administration Policy Number 13.

18.2. Any hospitality or promctional expenditures require the

prior written approval of the Division Director. Expenditures
exceeding twenty-five dollars (%$25.00) must also have the prior
approval of the Commissioner or his or her designee. Events

estimated to cost 35000 or greater require the advance approval by
the Department of Administraticn.

18.3. In the conduct of day-to-day business it is not
anticipated that the Department will need toc incur meal or other
hospitality related expenses involving its employees. Eowever the
following examples represent some circumstances in which the
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Department, using prudent judgement, may incur expenses involving
employees:

i8.3.2. An event hosted by the Department and
specifically planned feor participants (guests and/or employvees) of
a conference, seminar, workshop, or similar event where state
employees are attending this event as registered and/or paying
attendees, as host/hostess, or other assigned supporting pesitions.

18.3.b. Employees meeting with state employees from other
geographic areas for a2 specific business purpose.

18.3.c. Entertainment of guests and authorized employees
related to economic development in the $State by empleyees.

18.4. Food and beverages purchased for a hospitality event or
function, regardless of the deollar amount are exempt from bidding
procedures.

18.5. Abuses of hospitality expenses by employees will result
in disciplinary acticon under the provisions of section 13 of this
rule. :

18.6. Expenditure reguests relating to heospitality or
promotions should contain the following information:

18.6.a. purpose;

18.6.b. anticipated cost;

18.6.c. funding source (account numberj;
18.6.d. payee;

18.6.e. date of event; and

18.6.£. the anticipated benefit of expenditure.

§61-24~19, Sexual Harassment.

19.1. It is the intent of the Cepartment to provide a work
environment free from sexual harassment whereby no employee is
subjected to unsolicited and unwelcomed sexual overtures or
conduct, either verbal or physical. Employees have the right to be
free from sexual harassment on the job, from either co-workers,
supervisors, persons receliving/providing services or the general
public. sSuch conduct or harassment will not be tolerated within
the workplace and is prohibited by State and £federal anti-
discrimination laws where: (1) submission to such conduct is made
either explicitly or implicitly a term or condition of employment,
(2) submigsion to or rejection of such conduct by an individual is
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used as the basis for employment decisions affecting such
individual, or (3) such conduct has the purpose or effect of
interfering with an individual's work performance or creating an
intimidating, hestile, or offensive working envircnment. Conduct
of this nature will result in appropriate disciplinary action up to
and including dismissal.

18.2. The purpcse of this policy is to ensure that the
employees of the Department of Agriculture and its affiliated
political subdivisions work in an environment which is free from
sexual harassment. This pelicy alsc establishes the procedures for
reperting, investigating, and resolving complaints o¢f alleged
sexual harassment.

19.3. Courts, generally, have identified sexually harassing
behavior as a range of verbal and physical conduct which includes,
but is not limited tc, the following:

19.3.a. sexually explicit propositions;

19.3.b. improper gquestions about an employee's private
life;

19.3.¢c. sexually discriminatory ridicule or insults;

19.3.d. undesired, intenticnal touching (e.g., embracing,
patting, pinching);

19.3.e. remarks directed against cne's sex as a class or
group;

19.3.f. threat of rape, or attempted or actual sexual
assault;

19.3.g. repeated sexually explicit comments or obscene
and suggestive remarks that are objectionable or discomfiting to
the employes; and

19.3.h. offers of employment benefits in exchange for
sexual favors, or threats or reprisals for negative responses to
sexual advances.

18.4. Other actionable forms of conduct have been found to
evolve from situations that, cn their face, seem normal or harmless
but which, in fact, constitute sexual harassment. Such situations
have involved, for example:

19.4.a. Jokes, graffiti, and pcsters: Telling "off-
color" jokes does not necessarily constitute sexual harassment.
Employers should be aware, however, that if employees complain that
jokes are offensive, the jokes may be said to contribute t¢ a
hostile or offensive work environment and sheould be stopped.
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Similarliy, pornographic photographs and sexually explicit graffiti,
posters,uand calendars are prohibited in the workplace.

19.4.b. Behavior at off-site social events:

195.4.b.A. If a supervisor approaches an employee at
an employer-sponsored event and the employee gives in to unwelcome
sexual advances, either through £fear of losing the job or
endangering career advancement, the foundation 1is set fcocr a
subsequent sexual harassment claim.

18.4.p.B. If an employee is apprcocached at an
employer-sponsored event and the employee objects to the sexual
advances, the sponscring employer cfficial in charge shall take
approprilate action to ensure the protection of the employee's
rights.

19.4.¢c. BSuggestive clothing regquirements: Reguiring
employees to wear revealing or suggestive unifcorms or costumes that
they find demeaning may be considered discriminatory under Title
VII of the U.5. Civil Rights Act of 1564.

1%8.5. Procedure

15.5.a. Employees whe believe that they have been
harassed shall notify the Personnel Director of incidents of sexual
harassment within ten working days c¢f the incident. The Department
recognizes that employees may be reluctant to come forward with
allegations of sexual harassment. Thus, the Personnel Director may
elect to walve the deadline expressed in the previcus sentence, if;

. 1%.5.a.A. the allegations appear to be well-
grounded; and Z

19.5.a.B. such a waiver is necessary to promote the
best interests of both the Department and those employees involved.

i9.5.a.C. If the Personnel Directer is the subject
of an employee's grievance, that employee shall notify the Deputy
Commissioner. In such a case, the Deputy Commissioner shall act in
the Persconnel Director's capacity in pursuing the employee's
complaint.

13.5.b. The aggrieved employee, the accused party or
parties, or both, may be temporarily re-assigned or placed on
administrative leave while the investigaticn is underway, i1f the
Perscnnel Director determines that such actilon is necessary toj

19.5.b.A. facilitate employee productivity,

19.5.k.8. facilitate the mental and emoticnal well-
being of emplcyees, or

54




15.5.b.C. to prectect the physical well-being of the
aggrieved employee, the accused party or parties, cr both.

19.5.b.D. No conclusion of wrongdeing or gulilt shall
be implied by such a reassignment or administrative leave.

19.5.c. Upon receiving an empiloyee's complaint, the
Perscnnel Director shall convene a committee to investigate the
alleged incident(s) of sexual harassment, as socoon as reascnably
possible, but not later than fifteen days after receiving the
cemplaint, '

¥ 19.5.¢c.A. This committee shall be composed of the
Personnel Director (or designee) and two employees-at-large. The
Perscnnel Director shall chair the investigation committee. The
employees-at-large shall be designated by the Personnel Director.
The employees-at-large shall not be parties with a stake in the
cutcome of the grievance and shall have as little prior knowledge
of the alleged incident as possible.

19.5.¢.B. The Investigation Committee shall be
composed in the follewing manner:

19.5.¢c.B.(a}., If the aggrieved employee 1is
female, the Investigation Committee shall be comprised of two
females and one male.

18.5.¢.B.(b). If the aggrieved employee is
male, the Investigation Committee shall be comprised of two males
and one female.

19.5.d. If the Investigation Committee feels the
employee's allegations are well-grounded, it shall confidentially
inform the accused party or parties that a complaint has been filed
and that a confidential investigation into the alleged incident(s)
is underway.

19.5.e. The Investigation Committee is not intended to
imitate a court of law, however, fairness and due process will be
the guiding principles. The Committee shall have the power to take
statements and hear testimony from:

"19.5.e.A., the aggrieved emplovee;

19.5.e.B. the accused party or parties;

18.5.e.C. witnesses tc the alleged incident(s); and

19.5.2.D, any other persons cffering testimony which
would tend toc corrcborate or refute the allegatiocns. This type of
testimony includes, but is not limited to, allegations that the
accused party or parties acted in a similar manner on cother
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occasions.

19.5,.f. The Investigation Committee shall make its own
determinations on the admissibility and/or relevance of offered
evidence and testimony; and on the respective c¢redibility cof
conflicting testimony.

18.5.g. After examining the evidence before it, the
Investigation Committee shall specifically determine whether the
alleged incident(s) cccurred.

19.5.h. There are three basic facters that the
Investigation Committee will examine to determine sexual
harassment:

18.5.h.A. has unwelcome or offensive behavior

occurred;
15.5.h.B. is the interest one sided cr mutual; and
19.5.h.C. what is the employment relationship of the
parties involved? (supervisory, peer).

19.5.i., If the alleged inclident(s) is{are) determined to
have occurred, the emplcyee-at-large members ¢f the Investigation
Committee shall inform the Personnel Director of disciplinary
action they deem appropriate for the violation. The Perscnnel
- Directeor will then forward the recommendat;ons cf the Committee to
the Commissioner with comment.

19.5.3. After getting comments from the Cocmmissioner, the
Personnel Director will then inform the accused employee(s) about
any recommendatlons made by the Commlttee.

19.5.k. The Commissioner may take the recommendations of
the Investigation Committee 1inte account when deciding what
disciplinary action should be taken, but such recommendations shall
neither be binding or determinative. The Commissioner alene shall
determine what disciplinary action is apprcecpriate in each case.

19.5.1. When disciplining emplcyees for violations of the
Department's sexual harassment policy, the Commissicner may elect
to invoke any o©of the disciplinary options avalilable under the
provisicons of section 13 of this zrule.

19.5.m. Employees may appeal any disciplinary action
taken against them for sexual harassment by sending a written
regquest for appeal to the Commissioner within three working days of
receiving such decision for disciplinary action. The request must
include an explanaticn of the reasons that the employee feels that
the disciplinary action is incerrect.
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15.5.m.A. The Commissioner may respond to this
request for an appeal by scheduling an appeal hearing or by
refusing to hear the appeal.

19.5.n. Both aggrieved and accused employee(s) may have
another emplcyee assist him-her in the investigation process. The
assisting employee must not be an atitcrney.

15.5.n.A. The Department seeks to discourage the
participation ¢f lawyers in the Department's internal investigation
of sexual harassment allegations. Rather, the department seeks to
resclve these matters in an open, participative manner among
employees. - _

19.5.n.B. In any instance where a legal ccunsel who
has been retained to represent a party in the process contacts
employees Inveolved in the internal investigation in any way, that
person must relay this information immediately to the Personnel
Director.

19.6. Ngo reprisals of any Xkind shall be taken by the
Department of any superviscor against any party, any representative,
any participant, or any assisting party in the internal
investigation prccedures because of such participation. This
includes anycone who may participate in the internal investigatiocn
procedures a&s a witness or as a member of the Investigation
Committee,.

19.6.a. Conversely, the internal investigation process
represents a serious attempt to solve sexual harassment problems
that arise in the workplace in a strong and swift manner. Persons
who use the process flippantly cor without consideration may be
disciplined.

15.7. Confidentiality

15.7.a. Because of the sensitive and petentially damaging
results of unproven accusations against individuals, the Department
regards confidentiality as the key element in keeping the process
fair to all involwved,

. 18.7.b. It is the policy of the Department that the
utilization of these procedures to remedy instances of sexual
harassment shall not be made a matter o©f record unless the
aggrieved party requests it be added to their own personnel file,
nor shall it jeopardize the aggrieved employee in any way.

19.7.b.A, If sexual harassment is determined to have

ococcurred, the rececrds of acticns taken will be made part of the
perscennel files of employees whoe are disciplined.

19.7.¢c. Any emplcoyee who 1s accused o¢f violating the
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Department's sexual harassment policy, but is later cleared of the
allegaticns, shall not have those allegations or the subseguent
investigation made a matter of record, unless the accused party
requests it be added to their own personnel file.

19.7.d. Any employee cof the Department who viclates the
confidence associated with participation in the internal
investigation process may be subject to disciplinary action under
the provisions of section 13 of this rule.

18.8. The Department's confidential employee assistance
program is also available for counseling and advice should an
employee be uncomfertable discussing these matters within the
Department. Contacting the Employee Assistance Program does not
relieve the employee of the obligation to report sexual harassment
when and 1f it occurs using the procedures outlined in this section
c¢f the rule.
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