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TITLE 61

PRCCEDURAL RULE
WEST VIRGINIA DEPARTMENT COF AGRICULIURE

SERIES 24

ADMINISTRATIVE RULES FOR THE PERSONNEL OF THE
WEST VIRGINIA DEPARTMENT OF AGRICULTURE

§61-24-1. General

for the personnel of the West Virginia Department of Agriculture.
This rule supersedes the West Virginia Department of Agriculture
Policy Manual that was last updated on May 15, 1992

i.1. Scope - These rules establish administrative procedures

1.2.. 2uthority. - §19-1-4-3j and §1%-1-3

1.2. PFiling Date. - August 26, 1994

1.4. Effective Date. - September 25, 19224

1.5. Repeal of Formar Rule. These procedural regulations

repeal West Virginia Procedural Regulations "State Department of
Agriculture, Chapter 19-1-4-7 and 19-1-3, Seriss 61, Administrative
Rules TFor The Perscnnel of The West Virginia Department of
Agricultuzre", filed September 8, 1993, with an effective dats of
Octocker 15, 1983. ' )

§61-24-2. Definitions

2.3  TCeommissiconar” means the Commissioner of the West
Virginia Department of Agriculture. . —

2.2 "Department" means the West Virginia Department of
Agriculture. . ) . - ‘

2.3. '"Employee! means a person who lawfully occupies a full
time position with the West Virginia Devartment of Agriculture and
who is pald a wage or salary.

2.4, "Employer® means the West Virginia Department of
Agriculture or any affiliated political subdivisicn. ‘

2.5. "Guests" means. persons who are not employees of the
Department. : ‘




2.6. ‘"Hospitality" means food, non-zlcoholic beverages, and

alated expenses for the reception of guests by the Department for .

a specific event or function; as referenced in WV Division of
inance_and Administration Policy Number 11.

2.7. "Hostile envirconment" means conduct which has the
purpose or effect of unreasonably interfering with an individual’s
work performance or creating an intimidating or offensive wozrking
environment. ' ‘

2.8. "Impaired Jok perrormance” means a change f£or the worse
in job —performance indicators, including employese evalua:-ops,
productivity, safety record, absenteeism, and interpsrsonal

relationships with fellow employees.
2.%. '"Legal Holiday" is defined in W. Va. Coce §2-2-

2.10. '"Perscnal prcoblems" means prcoblems which have impalr
job . performance, including, but not limited to, emoticnal o
behavicral disorders, alcchel or drug abuse, family or marita
discord and financial or legal problems.
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.11. m"Personnel Director? means the Administrative Assistant
to the Commissioner or the commissioner’s desicgnee.

designed to allow the Commissioner the cpportunity. tc evaluate the
ability oF the employee to effectively pe*form the assigned duties
and for the emplovee to adjust to the organization and programs of
the Department so that a determination can be made by both parties
whether the emplovee wishes te be, or should be, a permansnt
employee cf the Department. :

2.12, "Probationary period” means a trial work period

2.13. "Quid Prec .Qué" means this for that or something foxr
something in reference to sexual consideration in exchange for job
bhenefits. .

2.14. ”Scnedule adjusLmep“” means time off within the same
work week. : ‘

2.15. _"Sexual_ Harassment" means any unsolicited and
unwelcomed saxual advances, reguests for sexual favors, ana obhef
verbal, written, or phveical conduct of a sexual nature when

2.15.2. submission to such conduct 1is made either
explicitly ox 1mpllc1;lv as a term or condition of an 1ndlv1dual s

employment ;

2.15.. submission to or rejection of such conduct is
used as the basis for emnloyment decisionsg affecting an employes;
or :




2.15.¢. such conduct has the purpoese or effect of
unreascnably interfering with an individual’s work performance or
creating an intimidating, hostile or offensive working environment.

2.15. "Workplace" means a site for the performance of work

done in connection with a grant from or a contractual relationship
with the West Virginia Department of Agriculiure.

§61-24-3. CGeneral

3.1. This rule do=s not constitute an express or implied
contract. The employee may c¢hoose to -separate from hﬁs/her
employment at any time. The Department reserves the Tlgﬂt to

terminate the same. All managerial and administrative functions,
regpongibilities and p*e*ogatﬂves entrusted to and conferred uron
emplovers inherently and by law are retained and vested exclusively
with the Department, including, but not limited to: the right to
establish and administer policies, practices and procedurss and
change them, to direct and discipline the wozrk force of the
Department, the right to take action necessary in the judgement of
the Commissicner to increase the efficiliency of and opsrate the
Department,

§61-24-4, Wage and Hour Rules

4 The official work week for all employvees within the

Departmenp iz 12:01 a.m. Saturday until 12:00 midnight on Friday.

4.2, Payment for employees is calculated con the basis of a 40-
hour work week, or eight (8) hours per dayv with seven and a hal_ (7
1/2) hours of actual work time. ime spent on meal periods is not
calculated into the hours workea.

4.3, Although the Depavgment cbserves a 37 1/2 hour woxk week,

compansatory time or overtime pay for employees does not accrue
until after 40. hours have been worked. ‘

4.4, Work time (or hours worked) includes all the time an
emDWOyee is regquired to be on duty, on the Department’s premises,
or at a prescribed work place; and, all the time when the smployee

is required to work for the employver. Time spent by the emnlogee
in physical or mental exertion under the contrel and alrecbwop of -
the Department is regarded as hours worked.

4.5, Those emplovees reCeiving benefits within the Departiment

do receive payment for holidays, annual leave, sick ieave, but it
is not necessarily at an overtime rate of pay because holidays and
leave are” not considered. hours worked for the purpose of

calculating overtime compensation.




4.6, All full time employvees receive payment for all legal.
holidays regard‘ess of scheduled work days, while Dart Time
emplovees only receive credit for those hellidays actual 1y worked.

4.7. Any employee who does not work a full 37 1/2 hour wozrk
week hasg a positive, mandatory duty to contact the Diwvision
Director by 11:30 a.m. on the appropvriate payday to inform the
director ¢f their shoruage. It is then the employee’s choice to
take annual leave or to have their paycheck reduced accordingly.
Iz iz the Division Direc;or s responszblllty, upon notice, to
contact the Director of Administrative Services with this
infoxmation Dy 12:00 noon on payday so thait appropriate action can
be takesn. ‘

4.8. Legal holidavs

4.8.a. Legal holidays are counted in the actual work
waek, but are hours paid, not hours worked for the calculation of
cvartime pay.

4.8.b. If an emplovee is asked to work on a holiday, such
time is to be reported. If an employee does work on a holiday, it
is common practice to grant the emplovee a later day off for the
holiday obsexvance (Holiday Credit Earned).

4.8.c. Work on a legal holiday in itself does not reguire
a oremium rate of compensation such as time and a half or double
time, therefore time earned for working on a holiday is to be given
at a later date on an hour Ior hour basis.

.8.d. The Commissioner must give written permission to
werk on a legal heoliday prior to such work.

4.8.e. Holiday Credit Earned (HCE) should be designated
on the time and attendance fdéfm clearly distinguished from
compensatory time earned. HECE must be taken within twelve mornths
from the date of its earning.

4.9. Schedule Adjustment

4.%.a. As long as the total actual work hours in the
scheduled work week deo not exceed forty (40) hours, overtime oI
COmMpensatory time provisgions are not necessary. Schedule
adjustment is the mechanism whereby suoervasors and employees seek
to "avold the unnecessary accumula ion of compensatory time or
overtime.

4.9.p. In most situationg, every effeort will be made Co
adhere to the work schedules that are posted within the Department
facilities. There are, however, times when it is necessary to
revise or rearrange a scbeaaTe because of unexpectesd shortages of
staff arnd similar factors.




4.10. Working while on Call

4.10.a. Any emplovee who is reguired to remain on the
employer’s premises or sc close to them ;hat he cr she cannot use
the time effectively for his or her OWn DUrposses 18 working while
onn call.

4.10.b. If an employes is completely relieved from duty
and can use the_ release time effectively for his or her own
purposes, he or she need net ke compensated, where the terms
"completely relieved from duty" means that the employee 1is
definitely told in advance that he or she may leave the job for a
specified period and ig given a definite time for return to work.

4.10.c. An emplovee who ig merely reguired to leave word
at his or.her home or with Department officials or where he or she
may be. reached is not working while on call.

10.d. EBach Division Director should establisii general
walting tlme and on call time guidelines f£or empleoyees and submit
them to the Commisgicner for approval before 1mplementatlon. Each
Division Director shall notify his or her emplovees 0f these
walblng time and on call time guidelines as soon as DOSSlble after
receiving approval from the Commissioner.

4.11i.a. Rest periods of a short duraticn ranging from
five (5) minutes fo ten (10) minutes are common in the work place.
These rest peruods are gvailable in the Department to promote the
emplovee’s efficiency and are considered. as .work time in
calculating the 40-hour work week. However, there 1is no
regquirement that rest periocds be granted to an emplovee.

4.11.p. it is the practice of the Department tc grant =z
maximum of two (2) rest periocds per 8-hour shift if the employee’s
supervisor determines that work schedule and conditions warrant
such breaks. ' . :

.11.c. The rest period shall be limited to a maximum of
ten (10) minutes and the emplovee must remain in the general
proximity of the work place during the rest period.

4.12. Meal Periods

4.12.a. Althcugh bona fide meal periocds are not reguired
under the provisions of the various laws, rules and regulations
imposed upon the Deparxrtment, a meal period of one half (1/2) hour
to forty-five (45) minutes shall ke available to 2ach emo1oyse in
the &-hour work schedule (as 1ong as the employee actually works
seven and one-half (7 1/2) hours including rest periocds. )




4.12.b. Zvery efifdrt should be made by all superviscrs
within the Department to guarantes each emplovee a scheduled meal
period.

4.12.c. It 1is not necessary for an employee to be
permitted to leave the workplace if he or. she i1s otherwise freed
from his or her normal duties during the meal pericd.

4.12.d. The lunch time meal period will be one half-hour

in duration. The half-hour time will be available Zor employees
between the hours of 11:00 a.m. and 1:00 ».m., and shall be taken
on the half-hour (i.e. $1:00 to 11:30, 11:30 to 12:00, etec.). Each

Division Director shall be resporsible for develobing ite lunch
policy so that the business of the Debartment Wl_TI not be
significantly interrupted. '

4,12. Travel Time

.13.&a. The Department is not required to compensate an
employee for time spent walking, riding, or traveling to and from
the actual place. of ‘performance: of the principal aculVlLy' o
activities of work. Eowever, 1f an emDTDyee hag gone home after
completing his or her normal days’ work and is subseguently called
ocut to return to the work place to periorm an emergency job for the .
employer, all time spent on travel for the emergency shall bs
considered work time.

4.13.a.A. In the context of certain situations
stipulated in the Falr Labor Standards Act, employees in the non-
exempt overtime classification may have to be compensated foxr
business travel time. For example, 1 an emplcoyes ig given a
special assignment and instructed to travel four (4) hours to a
city, work for three (3} hours, and return home, the eight (8)
hours in travel as well as the actual work time are compensable.
The emplovee need not be compensated for travel from home to the
work place or official headquarters. :

.13.b. Travel time that is part of an emplovee’s
pr1pc1pal actﬂthy such as travel from a central meetin 1y place to
a job site or travel from job site to job site during tbelworh day
must be counted as hcours worked. _If an emplcoyee normally finishes
work at one job site at 5:00 p.m. and is sent to ancther until 8:00
o.m. and then is regquired to return to his or her employer’s
premises arriving atc 2:00 p.m., all the time is work time.
However, 1f the emmloyee goes home instead of returning to his or
her emp!oye?'s premises, “he travel after 8:00 p.in. 1s home to work
travel and is not counted as hours worked.

4 .14, Overtime Classification

4.14.a. An employee’s work title in itself does not
distinguish exemption or eligibility for overtime ClaSSlflCat on.
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All laws and rules and regulations. reguire that a review of the
actual dutles perifocrmed distin gulsbes whether a particular emplovese
is exempt or covered by overtime provisions. The Persconnel.
Director with the assistance cof emo!oyees and their supervisors,
will determine what applies to each employee within his/hexr
jurisdiction. o ‘

14.b. BAny emplovee actually employed in a bona fide
(EXECUTIVE, ADMINISTRATIVE, or PROFESSIONAL) capacity is axcluded

from the provisions for overtime compensation. The Zfollowing
prOVWSlonS shall determine the emploves’s. exemption from the
ovaertime provwsﬂons of all Federal and State wage and hour laws,

rulez ahd regulations. General .examples of exempt employee_

clagssifications are provided.

4,14 . b.A. EXECUTIVE. (Commissioner, Deputy
Commigsioner, Divisicn Diréctors, Managers, etc.) is an emplovee:
wheose primary duty consists of.the management of the enterprise in.
which he ox she is emploved, or of a department of Subdivision of
it; who customarily and regularly directs the work of .two or more
employees thexein; who has the authority to hire orx Flre other
employees or whose suggesticns and recommendations as to the
hiring, firing, advancement, promotion, or other change of status
of cther. emoToyees is given varticular weight; who customarily and
ragularly exercisges dlscreplonary power; who does not devote more
than 20 pezcent of his or her hours during the work week to
activities not directly and closely rslated to the pert ormance of
duties desgcribed in tiHis sentence; and who i1s compensabad for his
or her services on a salary basgis at a rate of not less than $155
per week, exclusive of board, lodging, or other facilities.

4.14.b5.B. ADMINISTRATIVE. (Division Diregtor
Supservisor, etc.) is an emplovee: whose primary duties consists of
either office or non-manual work directly related to managsment
policies or - general  business operations or administrative
functions; who customarlly and fecularly ekxerclises dlSCIELlOD and
independent Jjudgment; who regularly snd directly assi ists an
exacutive; or- wic perfévms, under general supervzswon only,
svecialized work reguiring special training, expsrience, or
knowleage, or who executes under general supervision cnly, special
agssignments and tasks; who dces not devote more than 20 pexrcent of
his or her hours worked in the work week to activities not directly
related to the functions described; and who is compensat ed for his
or her services on a salary or fees basis at a rate of not less than

$155 peEr week.

4.14.b.C. PROFESSICNAL. (Veterinarian, etc.) is an
employee whose primary duty consists of: work reguiring advanced
knowledge acguired by a prolonged «course of specialized
intellectual instruction and study; work that is original and
creative in character in a recognized field of artistic endeavor
and the wesult of which depend primarily on the employee s

7




invention, = imagination, or  talent; whose work reguires the
consistent exercise of discretidn in its performance; whose work is
predominantly intellectual and varied in character; who does not
devote more than 20 percent of his or her hours worked during the
work week to activities not essential to the work described; and
who 1s compensated for services on a salary or fee basis at a rate
of not less than $170 per waek.

4£.14.c. Any employee within the Deparxtment is to be
considered non-exempt for.purposes of overtime compensation when at
least twenty (20) percent of their actual work duties do  not
coincide .with the exempt TProvisicns previously cited in this
section of the rule. . ' 7

4.15. Non-exempt employees may work no more than Zorty (40)
hours in any work wesk without receiving overtime compensaticn in
accordance with Department procedures. . '

4.16. Non-exempt employees of the Department are not be
permitted to work more ‘than forty (40) hours in any work week
unlesg their gupervigor cobtains approval from the Divigion Director
prior to the performance of the work. However, if an emplovee
should work with or without approval, he or she must still be
properly compensated for the hours worked.

4.17. Any supervisor allowing z non-exempt employees, to work
more than £orty (40) hours in a work week without the appropriate
approval may be subject fo disciplinary action. 2Zccordingly, any
emploves covered by this policy whe works more than Zorty (40}
hours without approval may also be subject to digciplinary action.

4.18. FEach Division Director may establish procedures
authorizin supervisors to schedule overtime in egmergency
gituaticons. Such policies must be approved by the Commissioner

prior to the implementation. -

£.19. Overtime Compensation

i19.a. :mployees whe work over Iforty (40) hours in a
work week wi 11 be paid cvertime compensation, which includes cash
payment or compensatory time off. Payment of overtime compensation
will be determined based on the emplovee’s classification as
"exempi" or "non-eXewmpt".

.13.h. Overtime compensation will be paid at a rate of
time and a half (including compensatory time and cash payment IZor
overtime) .

4.19.c. Compensatory time off

4.12.c/A. Exempt smployees may be compensated for
actual work activities performed beyond forty (40) hours per work
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week with compensatory time off to be taken at a later date, which
may be accrued up to a two hundred forty (240) hour bkalarice.

4.1%.¢.B. Compensatcry time will be accrued at a
rate oI: For every one hour (over 40 hours per week) earned,
employees will receive 1 1/2 hours. (Example, an employze who
works 43 hours in one week will earn [3 hours x 1.5 = 4.5 hours of
compensatory timel).

4.15.4d. Cash pavment for overtime

4.15.4d.4. Non-exempt enplovees may only be
compepsated.w;th cash payments for actual work act1v1t1es performad

beyond ISr¥riy (40) hours per work week.

4.15.d.8B. Overtime pay will be pgid at a rate of 1.5
multiplied by the employee’s hourly pay rate for every hour worked
over fZorty (40} hours in a work week. The hourly rate Ior the .
purpcees of overtime compensation is calculated as fellows: (Annual

Salary + Annual Increment) / 2080 hours = Hourly rate. ‘

4.1%.d.C. Although it 1is not recuired by applicable
laws and regulaticns, the Commissioner reserves the right to
exercise the option of providing cash payment for overtime to
exempt employees at a rate of time and a half, in lieu of providin
compensatory time off. , R :

4.1%.e. ALl reguests for payment of overtime for work in
excess of forty (407 hours in a work week by a non-sxempt emplovee
must be submitted by providing the Administrative Services COffice
with a copy of the emplovee’s time and attendance report foxr the
period pertaining to the reguest. A supp?y of these documénts will
be provided to.each office apd must be submitted by the following
pay period for whick the overtime work was performed and within the
first two (2) davs of the scheduled pay period.

4.15.£f. Each employee iz vresponsible Ior promptly
reoort*ng overtime hours worked to theiV_ superviso The
supervisor is responsible for promptly informing the AdmlnlSLTat lve
Services Office that overtime hours have been worked, and for
documenting those hours. o o

4.20. Reporting

4.20.a. Scheaduls adjustmeﬁts in accordance with these
rules must be noted by supervisors on records such as twme shests
or flex-time logs.

4.20.». When a _full-time employes o¢f the Department
actually works on a holiday, documentation indicating the hours
worked on this holiday must be submitted to, the Administrative
Services Office by the end of the next per¢od.
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.20.b. 4. Employees compensated by a salary shall
document Pollday Credit Earned being earned on the Department leave
glip by c1early indicating that holiday time is beling earned and
which holiday is involved.

£.20.5.B. Emplovees compensated by an hourly wagde
shall document H&liday Credit Earned on the hourly payroll time
sheet by clearly indicating which heliday is involved.

.20.b.C. When holiday leave is used, 'a leave slip
must also ke submltted indicating that Holiday Credlt Tarned is
being taken. -

4,21, Time amd Attendance Forms

4.22.a. The Department will lssue time and attendance
forms to be used by semployess. These Iforms may be ontalned by
reguest to the Administrative Services Division.

.21.b. Record systems established in each divisiom will
be audited by the Administrative Services OCffice to insure
compliance with these rules. ' ‘

4.21.c. Rach employee is resgponzible for completing the
Time and Attendance Form for each pay period and submitting it to.
their immediate supervisor. The immediate supervisor shall keep a
copy of this form, if necessary for administrative pu”DOSﬁS, and
forward the original form to the Division Director.

4.21.d. If the employee record authorized leave time oxr
overtime, a xeroxed copy shall be made by the Division Director and
forwarded to the Fiscal Management Office for the purpose of ¢ross-
checking against leasve forms and/or determining payroll data.

.21.a., EBach emplovyee sghall commence completion of the
Time and A tendance Form at the beginning time period of the pay
pericd. The pay period is based on a bi-monthly basis on the 15th
and 30th of the month for 320 day months, the 16th and the 3ist fox
31 day months, and the 14th and the 28th for the month of :ebruary.

4.21.f. If two sheets are needed to record the Time and
Attendance for any pay peviod they chall be submitted stapled
together along with a copy of each approved leave annual leave or
gick lezve form, 1f available. If the approved leave form(s) are
not available the Division Director shall attach them as they
become. available.

4.21.g. The comment section of the Time and Attendance
form ghould ke used to explain items that may ke manaated in the
management of the employee’'s time and attendance.

4.21.h. Divisgion Directors. will secure all Time and
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Actendance records, including -leave regquest forms in a secure
location as the same are considered personal in nature. Cnly
authorized auditors and management supervisors will have authority
to review these records.

Each division shall estakhlish procedures to recoxrd the
of compensatory time and overtime. Time and
must indicate when overtime is earned and when

4.22.
earning and use
atterndance records

compensatory time is used. BEach divigion will establish and
maintain a reccrd of compensatory time and overtime, and keep
records updated ag these items are earned.

§6l-24-5. Leave
S.1. Annual leave™
5.1.a. Only full-time enbloyees.are eligible for annual
leave. ' - ‘
5.1.b. 2ligible employees will accrue annual leave at the

rare indicated:

Years of Service Accrual Rate
less than S 1¢ hours/calendar month
5-10 .12 heours/calendar month
10-15 14 hours/calendar mconth
15 or mere .16 hours/calendar montnh

5.1.c. A1l annual leave regquests are to be made in
writing to their immediate supervisor as far 1in advance of the
requested period as possible, except for smergency situations which
may be -reguested by telephone or in pesrson to the immediate
superviscr. The longer the leave the more advance notice will be
neaded. ' T a

5.1.4. 2nnudl leave shall be granted at times that will
not materially affect the Department’s efficient operation.
Supervisors may take this standard into account when making their
decision to approve or disapprove leave reguests.

5.1.e. Any request for emergency annual leave made Dby
telephone must be reviewed tc dstermine work needs on a given day
priocr to the issuing of a verbal approval. Such requests may be
denied, in which case the employees shall ke given a reasonable time
in which to travel to work.

5.1.f. annual leave may not be granted in advange of the
employees accrual of such leave. i :

5.1l.g. The maximum amount -of accrued annual leave that an
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employvee ¢an carry from one calendar year to the next is 320 hours.

5.1.h. The minimum charge against annual leave is thirty
{30) minutes, and wust be taken in increments of thirty (30)
minutes. ) o :

5.1.1. Persons who leave the employment of the Department
will be compensated for theilr balance of unused annual leave up to
320 hours. - ‘

5.1.7. In the event c¢f the death of an emplovee, unusad
annual leave will be convertad in a manner causing the benefits to
accrue to the heirs of the estate of the employee.

E.1.k. Emplovees who transfer from other state agencies
shall be .allowed te transfer unused annual Ileave Ifrom their
previcus position when written notice .regarding this leave 1is
provided. by their previous emplover. : ‘

5.1.1. An employee,wbo becomes 111 and who is admitted to
a hospital or has medical sezxvices performed in azn emergency room -
while on pveVLOusly app*oveq annual leave may recuest that all oz
vart of the time spent in a hospital or emergency room be charged
to sick leave. he emplovée must regquest such action on the day of
return tTo work and nust provide a physicilan or hospital statement
listing the specific dates of hospitalization or emergency room
services. 8ick leave will be charged conly for the period of time
the employvee 1is heospitalized or in _the emergency zroom. The
remainder of the time must be charged to annual leave. ‘

5.2. Sick Leave - T

5.2.a. Cnly Zull-time employees are eligible for sick
leave. Eligibkle employees will accrue twelve (12) hours of sick
leave per month. There are no restrictions on the amount of sick
leave that can be accrued. .

5.2.b. The Department makes no distinction between
personal sick leave and family sick leave. Sick leave encompasses
both persconal and family sick leave. -

£.2.c. 8Sick leave may be granted:

5.2.c.A. in the event of an illness of, or injury
to, an employvee which makes him or her incapable cof periorming his
or her duties;

5.2.¢.B. when a physicilan determines and states in
writing that the emplcoyee’s presence may jecpardize the heaTth of
others due to exposure to contagiocus disease;

5.2.¢.C. for imncapacity due Lo pregnancy. The

iz




mother mway reguest and be granbed at the Commissioner’s
discretion, up to 12 weéks of unpaid maternity leave ! without
exhausting accumulated sick and afnual leave.

£.2.c.D. for routine  dental and  medigal
appointments; and ' ‘

5.2.c.B. for illness and/or zroutine dental and
medical appointments for the employvee’s immediate family.

5.2.d. The minimum charge against sick leave will be
thirty (30) minutesg, and must be taken in increments of thirty (30)
minutes.

5.2.e. The maximum charge against sick leave will e one
work year per substantially contlnuous abgence after which time ths
employee should consider disability retirement.

5.2.f. Call-in Procedure

5.2.f.A. A1l employvees are to call theilr immediate
supervisor or degignated alternate toc report an absence as soon as
vpractically possible on the scheduled workday.

5.2.£.B. Employsesg shall not contact a, general
office receptionist ovtapv other employee in lieu of calling their
immediate supeérvisor gr designated alternate. ) s

5.2.£.C. Failure teo call in within the £first hour
and one-half of the scheduled  workday, without wmitigating
circumstances, will be cause t£o raguest the employes to use annual
leave for the period of absence or to _be placed in a leave of
absence without pay 8status for the period and may be cause for
further disciplinary action. - _

5.2.g. 8Sick leave forms must be submitted during the
fixst working day the employee returns to work.

5.2.h. Any employvee who 1is absent in excess of thres
consecutive aays and who reguests sick leave must submit a doctor’s
excuse. ]US;lfY ng the employse’s absence. Employees who cannot
provide such justification may be charged annual leave for their
absence and may be subject to discivlinary action.

5.2.1. For .extended pericds of leave, a physician’s
statement confirming the necessity o©f continuing leave must ke
submitted every thirty (30) days. ’

5.2.9. Employees whe transfer to the Department from
cther state agenc1es shall be allowed to transier unuged sick leave
from theilr previous positicn when written notice is provided by the
previous gmployer - -
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5.2.%k. After a leave ©I absence/reduction in fcrce, any
unused accumulated sick leave will be reinstated 1 a permansnt
emplovee 1s reinstated within a year from the date of separation.

5.2.L._When an emplcyee appears to have a pattern of sick
leave abuse, the Commissioner may:

5.2.1.A. reguest approrriate substantiation of the
employee’s claim for leave, such as verification of illhess for
less than three davys; or, - ‘

5.2.1.B. subject that emplovee to more stringent
reporting reguirements in the future.

5.3. Family Leave - -

5.2.a. &n employee shall be entitled to a total of twelve
weaeks of unpaild family leave, following the exhaustion of all his
or her_ annual and personal leave, during any twelve-month period:

5 3.a. A becauge of the birth cf a son or aaaghter
o the employee;

5.3.a.B. bacause of the placement of a son or
daughter with the employee for adoption; or

5.3.a.C. in crxder to care for the emploves’s son,
daughter, spouse, parent or dependent who has a seriocus health
conditicon. : : f

5.3.b. In the case of a son, daughter, spouse, parsnt cr
devendent who has a seriocus health condition, such famlly Weave may
be taken intermittently when medically nacessary.

.3.c. An emplovee may take family leave on a part-~time
basis and on a part-time leave schedule, but the period during
which the number of work weeks of leave may be taken may not exceed
twelve consacutive months, and such leave shall be scheduled so as
not to_disrupt unduly the operations of the amplover. ‘

5.3.4. If family leave 1g foreseeable because of birth or
adoption, the employee shall provide the Commissioner Wluh Twe
weeks written notice for such expected birth or adoption.

5.3.e. If family leave is foreseearle because of planned
medical treatment ¢r gupervigion, the employes shall:

5.3.2.A. make a reascnable effort to schedule the
treatmaent or supervision so as not to disrupt unduly the operations
of the Department, subject to the approval of the health care
provider of the employee’s son, daughter, parent or dependent; and
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.3.2.8. provide the emnloyev with two we=ks written
notice of the treatment or supervision

5.4, RBereavenent Leave

5.4.a. Bereavement leave should be available in the case
of a death in the immediate family of the emplovee.

5.4.b. The Commissioner recognizes that the significance
of & death in an employees’ family is inevitably different for each
emploves. Employees are expected to make bereavement Ieave
requests in a.professicnal manner. ‘

5.4.d. Bereavement leave may not last more than three
days without the pricr approval of the Commissionexr.

5.4.d. BRereavement leave will not be <charged to an
employee’s annual leave or sick leave.

5.5 Military Leave

5.5.a. 4ll employees who arse members of the National
Guard or of any of the Reserve Components of the Armed Forces of
the Federal Government shall be entitled to leave of absence from
duty without loss of pay, status, or efficiency rating, on all days
durlng which thev are engaged in drills or parades during business
heours cordered by proper aubhorlty, or for field uvqlﬂlng or active
service for a maximum period of thirty calendar days in any one
calendar vear ordered cor authorized by proper authority.

5.5.a A. The term "without loss of pay" shall mean
that the emplovee shall continue to receive his or her normal
salary or compensaticon, rnotwithstan dlng the fact that such semployee .
may have received other compensation during the same periocd.

5.5.a.3. An employee shall be reguired to submit an
ocfficizl order from the appropriate military cificer in support of
the reguest for military leave.

3.a.C. The leave of absence for military leave
shall Dbe consgidered as time worked £oX the Department when
computing seniority, eligibility Zor increase and experience with
the Department. T

5.5.a.D. The terms of th*s section shall not apply
under the provisions of any Selective Tral ining and Service act, or
other such act whereby the President may order into active duty ths
National CGuard and the Reserve Components of the Armed Forces of
the Federal Government.

5.5.b. Any emplovee entering the U.S. armed services in
time of war, national emergency or under compulsory provisicns of
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law of the U.S. in time of peace must be granted a leave of absence
without pay from with the Department.

5.5.b.A. Upon completion of and discharge Irom any
such armed services and within the applicable time period described
by federal statute, wule, or regulations regarding return to
employment, the employee shall have the right to reassume his or
her service with the Department without any prejudice whatsoever to
his or her status, merit rating or standing by reagon of such
absence. '

5.5.b.2. Emplovees shall be credited with all annual
leave, sick leave, and compensatory time net used  at the
commancement of his or her leave of absance.

5.5.b.C. These provisions shall not be construed as:

5.5.b.C.(a). anattempt to enlarge or to extand
the length of employment of any temporary emplcoyee or Lo creats a
dafinite term where no definife term with respect to the position
heretofofe existed; or as vroviding that the salary paid by the
Department shall continue to be paid to the employee while he or
she ig not performing the duties of his or her position with the
grate because of such services with the armed forcdes of the United
States. -

5.5.c. To the extent that any portion ¢f this section of
the rule is inconsistent with or conflicts with the reguirements of
any applicable federal statute, zules, or regulations regarding
military leave or re-employment rights, the provisions of the
applicable federdl statute, rule, or regulations shall govern only
to the extent that this section is incomsistent or in conflict with
such federal statute, rule, or regulation.

5.6. Court, Jury, and Hearing Leave

5.6.a. Upon application in writing, an employee shall be
granted leave with pay when, in obedience to a subpoena or
direction by proper authority, he or she serves upcon & jury or
appears as a witness hefore any court or Judge, any legislative
committee, or any officer, board, or body authorized by law to
conduct any hearing or inguizry.

5.6.b. The employes shall furnish such written
confirmation of absence as is regquired by the Department.

5.56.c. The employee shall be entitled to a leave of
absence with pay for the period of absence reguired to perform such
dutv. Anrdual leave will not be charged during the time the
employee-is on court, jury, or hearing lsave. ‘

5.7. Leave of Absence Without Fay
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5.7.&a. Ubon appllcat10ﬂ in writing teo, and upon receipt
of written approval of the Commissioner, a peﬂmanent probationary,
cr provisional empToyee mady be granted a leave of absence without
pay for a specific period of time which normallv should not excesed
cne yesar. - ) o

pay may exceed the

ct

5.7.k. A leave of absence withou
normal onzs vear limitation.

5.7.c. Thi

is leave may be taken for a varlety of reasons,
including educaticonal

purposes.

5.7.d. Time spent by a probaticnary employee for leaves
of zbsence shall not be construed as time served in completing the
probaticnary period. This section shall not be construed to: extend

he provisional periocd limitation. :

.7.e. At the expiration of leave of absence without vay,
the employee shall: _ o o ‘
5.7.2.A. e reinstated . t¢o his or her former
position, or one of d<omparable pay and duties, without loss of
rights, unless the positicn 1s no TOpger availakle dus to a
reducticrn in force caused by curtailment of funds; and

5.7.6.B. furnish from the . attending physician a
ate indicating the ability of the employse to return to

certifica
£ the leave of absence without pay was granted for.illness.

3
work, 1

5.7.£. The Commissioner may pevm;t an employee to return
ro work at or before the expiraticn ¢f the leave <f absepce at less
than full duty, but the terms of return shall be written and are

subject to review. and renewal every Lnley (30) c¢calendar days.

Such review naV';nCWude the reguirement of additional certification
by a physician

5.7.g. Failure of the employee to reporti promptly at the
expiration of a leave of absence without pay, except for
satisfactory reasons submitted in advance to. the Commisgioner,
shall be cause for dismissal.

5.8. Medical Leave Without Pay

5.8.a. An injured or i1l permanent employee, upcn written
application to the Commissioner, may be granted a medical leave of
sbsence without pay not to exceed six (8) months within a twelve
month period provided that:

5.8.a.A. the employee makes appllCaulOﬁ (1) no la;e*
than fifteen calendat¥ days following the expiration of all sick
leave and compensatory time or (2) no later than fifteen calendar
dayvs following the date orn which the employee filed a clqlm for
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Worker’s Compensation or (3) within fifteen (13) zalendar davys
after the employee is injured or 111; ‘

5.8.2.2. the employee’'s abgsence is dus to an illness
or injury which is verified by a physician’s written statement that
the employee is unable to perform his or her duties and giving a
tentative date for thes emplovee’s return to work;

5.8.a.C. a Dhysicﬁan s statement i1s submitted every
thirty (30) calendar daysd to confirm the beceSS“:y for conLlnued
leave; and

5.8.2.D. the disability, as verified by a physician,
is not of guch nature as to render the emplovee permanently unablie
Lo perform his cxr her duties.

5.8.b. The Department shall, at least fifteen (15) days
pricr to, i1f possible, but no later than five (5) days following
the expiration of the employee’s sick leave, mail to the emplovee
a written notice c¢i the employee’s xight to a medical leave of
absence without pay and that the leave will not be granted if the
emplovee falls to #pply within the above time limits.

5.9. Commissicner’s Merit Leave

$.%.a. The Commissioner may award Commissioner’s Mexit
Leave Lo any employee in recognition of =sxemplary verformance of
the dutieg of the Department. Nc employee may be. awarded
Commissioner’s Mexrit Leave for more than two working uays within a
12 month pericd. ' '

5.9.b. Commissicner’s Merit Leave will not be charged
against the employees annual leave, sick leave or acqumulated
compensatory time. -

5.9.c. Al]l Commissiocner’s Merit Leave must be used within
the same fiscal year in which it is given.

5.10. Leave Records

5.10.a. The Department will maintain a curren leave
record of its employees’ accrued and used leave.

5.10.b. Each employee shall have access to his or her
leave records subject to the provisions of sectién 12 of this rule.
§61-24-6. Flex~-time

£€.1.. The purpose of establishing a flex-time system is to
ncrease managerial boundaries and allow Zor better service to the

in
public while permitting employees with flexible hours te manage
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perscnal responsibilities. .

£€.2. Flex-time will be used on a division by division basis.
Flex-time will not »e uged in a division where safetv/risk
considerations override the benefits of flex-time. Any Division
Director whe desires to participate in this vprogram shall wmake
thelr request to the Commissioner. Divisions will not begln flex-
time until they have received approval from the Commissicner.

6.3. Flex-time Provisions

£.3.a. All employees must work the standard workweek of
37 1/2 hours of actual work time.

5.3.b. ARl]l employees must work during core time which is
frxrom 9:00..am - 3:00 pm, unless they are on approved leave. Ccre
time is the minimum total number of hours designated each day in
which all full-time employees must be on the job.

£§.3.c. There is'a flexible band at each end of the core
time from 7:00 am until 2:00 am for arrival and from 3:00 pm until
5:00 pm for departure. The flexible band is a designated time
frame within which an employee may choose the Time of arrival and
departure from work. 2&n employee can come in any time durlrg this
flexible band as long as it adjusted at the end of the day fo cover
the & hours regulred each day.

Ex. 7:15 am - 3:15 pm
£:30 am - 4:30 pm
8:45 am - 4:45 pm atc. o

£.3.d. The customer servige hours will be from 7:30 am -

:30 pm. Tne customer service hours will correspond with the .

customer service band which are the hours during the day in which
the Department provides gervices Lo the public.’

£.3.2. An employee may select a tour of duty, (the hours
that they are scheduled to work), within this flexible pericd. If
conilicts arise due to two or more conflicting tours of duty then

they should be resclvéd on the basis of seniority. The employee
with the longest tenure has higher right to the option of tour of
duty. Thlis agreement should be -confirmed with the Division
Director. - . .

£.3.f. En application for a specific tour of dutyv must be
filled out by an employse at the beginning of their tcuxr of duty
and i1f whenever there is a change in their tour of duty. The
emoloyee must have original and changed tour of duties approvea by
their Division Director.

£.3.g. There will be a flexible window cf 15 minutes
allowed on either side of the scheduled arrival time in which an
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employee does not have to fill &t a leave slip if they are late,
provided: . _ =

6.3.g.2A. the length of the work day is appropriately
adjusted at the end of the tour of duty; and

§.3.g.B. no employee begins work before 7:00 am or
later than 9:00 am nor completes the work day before 3:00 pm or
later than 5:00 pm.

6.3.hn. All employees affected under this policv are
required to sign in and out on the sign-In Log documenting hours
worked. =~ This log must show the time when .work began (not
necessarily the time of arrival), and the approprizte time of_
departure from the work place. ‘

£.3.1. Break pericds and lunch breaks shcould not be
accumulated for any reason and are not flexible under flax-time.

5.4. All employees of the Department cperating under the flex
time system, will use the Flex Time/Time and Attendance Log as
their <cfficial Time and Attendance report. All employess not
cperating under the EWex Time system who wish to use the Flex
Time/Time and Atténdance Log as opposed to.the Time and Attenaance

Form shall have the option to do so.

£€.5. Divigions and/or persons wishing to use the Flex
Time/Time and Attendanc€ Log shall do so by listing four employees
per sheet or until all individuals are accounted fox. ;| The Log
sheat shall be located in a centralized areas and shall be completed
daily by all emplovees operating thereundexr. 5

§61-24-7. Work Related Injuries.

7.1. Employess who have besen idjursd in a work related
accident are not permitted to obtain benefits from the State
Worker’s Compensation System and sick leave benaefits at the same
time. - .

7.2. Worker’s Compensation awards may be drawn only for Job
related injuries, while sick leave is intended to be used for non-
Jjob related illness or injuries. !

7.3. If sick leave is taken following a work related injury,
an employee can have the sick leave re-instated, 1f the employee
compensaces the agency for the appropriate amount of sick leave
that was taken. '

7.4. Emplovess must report all Job related injuries teo their
immediate. superviscr within 24 hours of the injury. ‘
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7.5. The Divisian Director must report any injury ta the
Administrative Servicesg Divisicn within three working days of the
incident.

7.6. Emplovees zreguired to be absent Ifrom work dus to a
compensable work-related. injury must elect to receive either
Temporazry Total Disability Benefits, known as TTD Benefits, from
Workers’ Compensation or pald sick leave as soon as possible after
the injury. Employees should contact the Administrative Services
Division to obtain FORM NO. 02-F072, ELECTION OF OPTION - WORK=ER'S
COMPENSATION OR SICK LEAVE BENEFITS in order to identify their
choice of conmpensation.

7.7. Employees who fail to select either sick leave oxr TTD
Benefits and cdonsaguently receive both benefits, must repay their

cholice of benefit. ERepayment may ke authorized through payroll
deduction by completing FORM NO. 02-F071 -T"A8SIGNMENT OF FUTURE
WAGES. Lump sum repayment is also acceptable.

7.8. Failure to report work related injuries may subject the
employee to disciplinary actions.

§61-24-8. Drug-Free Workplace

8.1. It is the policy of the Department that the unlawful
manufacture, distribution, dJdispensing, possession or use of
contrelled substances is prohibited in the workplace.

8.2. As a condition of employment all employvees will:
8.2.a. abide by the texms of this section of the rule.

8.2.b. notify hisg or her SuperVWSOf of any criminal drug
statute conviction for a violation occur?lng in the workplace not
later than five (5) days after such convictiodon; and

8.2.c. notify his or her supervisor of any other criminal
drug statute conviction for a violation no later than ten (10) days
after such conviction.

£.3. Within thirty days of receiving such notice, the
Department w:I.II."l take aDDropvlaLe personnel acticns. Penalties may
range from written reprimand to awsmvssal and may include regquiring
such emplovees to participate in a subs;ance abuse assistance or
rehakbilitation program as provided through the Department’s
Employee Assistance Program, in accordance with section 10 oi this
rule. ' ) :

8§.4. The Department will maintain on file copies of the
certification of compliance with the United States Governmenti’'s
Drug-Free Workplace Acht of 1988.
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§61-24-5. Probationary Period

9.1. All new oY rehired employeses shall be required to serve
a probaticnary periad. : -

9.2. The probationary pexiocd beging on the employee’s official
starting date of employment and ends after six (8) months of
employment. ;

©.3. Promoted employees may be reguired to gerve a
probatlionary period based upon the recommendation of the Division
Directeor with the concurrence of the Commizsioner,

9.4. The terms of the DvobatwonaVV'perlod will be explained to-
a Drospectlve employee when emDTOvmenb ig offered and, to the new
employee during their initial orientation.

5.5.. The performance of probationary emplcoyees will be
evaluated twice Dby thelr supervisors during the probatiocnary
pericd. The first evaluation will occur betwesn the second and
third month of employment. The seccnd evaluation will occur
between the fourth and fifith month of employment.

9.6, Bwvaluations will be based on objective standards
established for the employee’s areas of resgponsibility and will be
conducted using evaludfion tools prescribed by the Commissiocner.

9.7. Evaluations should be signed by the supervisor and the
employee. at the time of thelr completion. Only signed evaluations
will be considered valid. - '

2.8. Evaluations will be the main tool in determining whether
the performance of the employee 1s sufficient to warrant continued
employment. '

9.2. One calendar month beifore the end ©f the probaticnary
veriod, the supervisor must submit the recommendation to the
Personnel Office on the proposed status of the emplovee. Copies of
the evaluations must be attached to the recommendaticn.

9.10. The Commiggioner or his or her designee will then make
the decision cn the status cf the emplovee and this decision will
be communicated to the employee and the supervisor in writing.

10.a. Prchaticonary emplovees whose vperfcormance is
judged to be less than sufficient are subject to an axtension of
the probaticonary period, a denial of the probationary salary
increzse ox termination.

9.131. The failure of the superviscr te evaluate and make the
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scheduled recommendation on the status of probationary employees
will be considered a failure to follow Department procedure and may
subject the supervisor to disciplinary action under sectlon 13 of
this zule. ‘

9.12. If at any time during the prcbatiocnary period it is
determined that the services of the employee are unsatisfactory or
unnecessary the employse may be d1smlssed In such cases, the
Departmant shall provide written notice of not less than ten (10)
days, including an exDTanatlon of the reascns for such action.

9.13. All new employees will be hired at 85% cof the starting
salary designated for the pcsition.

5.14. In order to provide an incentive for the successful
completion of the probationary period, probaulonary employees whose
performance is judged to be sufficient for continued employment by
the Commissioner will be eligible to a five percent salary
adjustment which will raise their pay to the full starting salary
for the position. .

.15. A prokatiocnary raise may not increase the level of the
employes’s salary above the amount that is approved by the
Commissioner as the position’s starting salary.

9.16. In cases where, at the end of the prcbaticnary period,
and, in the judgment of the supervisor, additiocdal time is neesded
to fully acqua1nt the employee with ;he position, a two month
extenszion of the probationaxry veriocd is possible only with the
written permission of the Commissioner.

9.16.a. A probationary veriod may not be longer than
eight months.

5.15.b. A probationary salary increase may not be delayed
past the end of the extended periocd of probation.

2.15.&. A probaticnary emplovee whose performance has
been judged to be less tThan sufficient at the end of an extended
probaticonary period will be dismissed at that time.

$.17. Probationary employees may apDWy for other positicns
within the Department only with the permission of the Commisgsionar.

$.18. Probationary employees who are new o the Department
will be exnected to limit absences and will not be eligible for
annual leave except in emergency situations.

§61-24-10. Employee Assistance Program
10.1. The purpcse of the Employee Assistance Program is to
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provide confidential assistancé to full-time emplovees and their
dependents (who are eligible for coverage under the Public
Employee’s Insurance Program) to reduce the adverse impact of
parsonal problems on Jjob performance. "Personal problems" means
problems which have impaired job perfcrmance, including, but not
limited to, emotional or behavioral disorders, alcohol or drug
abuse, family or marital discord, and financial or legal problems.

10.2. Emplovees are eligible for assistance through the EAP
regardless of race, age, color, creed, or national origin.

10.3. The emplovee is responsible for meeting the cost of
treatment.  Public Emplovee health imsurance (PEIA) or other third
party pavers may provide compensation “for certain types of
treatment.

10.4. Program Assumptions )

10.4.a. Barly identification and treatment of problems is
essential to the successful resolution of the problem.

10.4.b. Tke decision to seeX diagnosis and accept
treatment Ifox any sugpected problem or lllPESS is primarily the

responsibility of the emDToyea

10.4.c. The Department’s concern for the individual’s
personal 1ife, including drinking practices and the mnisuse cif
drugs, begins only when it adversely affects Jcob performance or

attendance. _ "Impaired job performance" means a chang 1for the
worse in Job  performance indicators, including  employes
evaluations, ~ productivity, safety record, abgsentealsm, and

interpersonal relationships with fellow employees.

10.5. It is the policy of the Department that the voluntary
raguest. of assistance th*ough this program will not be mada &
matter of regord nor will it jeopardize the employes in any way.

10.56. &ny employee of the Departuent who vieclates the
confidence associated with particivatiocon in the _mployee Assistance
Program may be subject to disciplinary action

10.7. No referance concerning the nature of the personal
problems shall appear in the personnel file. ‘

10.8. Perscnal records of actions taken or deciglions to.
cerminate are to be related to the unsatisfactory performance oz
attendance of the employee and not to perscnal problems.

10.9. Implementation Procedures

10.8.5. When an employee’s perfcrmance or attanqance is
unsatisfactery it will be called to his or her attention usin
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regular Department procedures and policiles.

10.8.b. If TOW performance or poor attendance continues,
the superviscr may again discuss the problem with the employee aqd
may elect to offer referral to the EAP.

10.%9.¢. If the employee accepts the offer of help and the
job performance or attendance problem is corrected, no further
actlon will be taken. - ‘

10.%.d. If the employee refuses the offer of held and the
job performance or zttendance problem continues, disciplinary
actions will be taken.

10.10. Employees may voluntarily seek counseling and
information on a confidential basis from the Employvee Asgsistance .
Program (EAP). No record of such participation may be placed in
the persornel files and the supervisor shall not be notified. ’

10.11. Shawnee Hills Community  Mental Health/Mental
Retardation, Inc. has been contracted by the Department to provide
a comprehensive Employee Assistance Program (EAP), including, 2ut

net limited to:

10.11.a. orientation of Department employees foxr the
purpose and use of the EAPR;

10.11.b. training of  superviscry staff . in  the
implementation of EAP principles and procedures; = ‘

10.11.¢. " idnitizl asgessment and evaluation oif all
supervisory and self-initiated referxals;

10.11.d. emergency contacts on a twenty-four hour basis;

10.11.e. case management services for employzes involvad
in the program; and

10.11.£., additional seminars and tralning in related
areas (e.g. stress management;).

10.12. The Commissicner will designate an EAP Coordinatoxr
responsgsible . for administering the program and who will serve as the
contact for information and assistance with the program. The EAP
Coordinator will be bound by the rules of confidence expressed in
this section. Violation of confidence by the EAP Coordinator will
be cause for disciplinary action, including immediate dismissal if
necessary. '

§61-24-11. Smoking and Tobacco Policy
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11.1. The purpose of this policy is to encourage a hsalthy
workplace environnmént where the needs and ¢oncerns of smokers and
non-gmokers alike are -considered at all Depariment operated
facilities. This policy is based on thoughtfulness, consideration
and cooperation between smokers and non-smokers. It is thes
intenticon of this policy that inevitable exceptions to these
guidelines »be worked out in a fair and egquitable manner as
compromises among adults, wmeeting the mandate prescri ibed by and
expressed in the spirit of this policy.

11.2. The term "smoking" covers the use of c1gare:ues, clgars
and pipes, chewing tcobacce and snuif.

11.3. All employees, customers, and visitors are expected to ...

comply with the provisions of this policy.

+

11.4. Smeoking is prohibited in

i1.4.a. any area in which a fire or safety hazard
potentially exists;
11.2.b, most - common areas including elevators,

stairwells, walting rooms, copier rooms, auditoriums, reception
areas, restrooms and mailroom; ‘

11.4.c. ¢clagsroome and conference rooms;

11.4.4. state ~vehicles, unless the wvehicle is
specifically assigned to the emvloyee, in which case he or she may
not smoke in the vehicle if non-smoking employees are presant;

11.4.=2. the Guard house ({B8ldg. X-z of the Guthrie
Centexr) ;

11.4.f. the "Bowling Alley" (Bldg. 1 of the QGuthrie
Center);

11.4.g. all sewage wastewater, electrical generating and
other ecguipment buildings (including Bumld;ngs 3, 4, 8, 21, and 22
of the Guthrie Centerx);

11.4.h. laboratory areas. in Bldg. 11 and 12 of the
Guthrie Center and at the Moorefield Field Office; ‘

11.4.1i. storage facilities in Bldgs. 16, 17C, 17D and 20
of the Guthrie Center and at the Moorefield Field Office;

1.4.9. the apple packing line and coolers at the Inwood
rket;

W 4

Farmers’ M

11.4.k. storage and indoor sales areas at the Charleston
Farmsrs’ Markest; and
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4.1. pesticide, f2ed and materizls storage facilities,
ilities and barns at the McCausland Farm.

i1,
eguipment fac

1L.5. Przivate offices may be degignated as smeking permitted
or prohibited by the occupant. The occupant should demconstrate
pargonal courtesy and réfrain Ifrom smeking in his or her office
when a non-smoking employee, customer or visitor 1s present.

11.6. In shared areas where swmckers and non-smokers work
together, the supervisor will make a reascnable effort to separate
smokers and non-smokers if requested to do so. Supervisors should
tzke intc consideration the following factors: airflow,
ventilation, existing p wsical barriers that might affect alrflow
and/or ventilation, and an indivicdual’s gensitivity to smoke.

11.7. :mplovees are =ncouraged to deal with disagreements

di ectly by working out. a compromise among themselves. Is
compromige is unavailable, the situation should be brought to the
attention of the superviscr Supervisors or emplovees may b*%pc

unresolved conflicts to the Commlsswoner for resoclution of unigque
gituations.

]_J
-

11.8. Copiezs o<f. this policy will bpe distributed to a
emplovees. -

11.92. Signs will ke posted to cesi gnate,aYeas where smoking is
pronibited. Pmployees may use desk top Signs to remind Ouhers cf
their desire to not smoke.

+

11.10. &Ashtrays will be available in appropriate smokin
areas.

§61-24-12. Personnel Records.

12.1. The Department will maintain perscnnel records and
information fér each applicant, =mployees, and past employee in a
manner that will balance each individual’'s right to.privacy with
the Department’s need to cobtain, use, and zretaln employment
informaticn. )

12.2. Personnel records are to contain informaticn which is
needed by the Department to conduct its business or which is
regquired by federal, state, or local law. This information
normally will include, but w111 neot necessarily ke limited to, ths
;ollow;ng. application Zforms, wpayvrell information, performance
appraigals, medical information as reguired <for @ Worker’s
Compensatidn and attendance records, disciplinary records, and
attendance and tardiness records.

12.3. Employees have a responsibility to keep their personnel
records up to date by promptly notifying the Persconnel 0Office in
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writing of any changes in the following:
12.3.a. namg; T
12.3.b. address;
12.2.¢. telephone number;

12.2.d. marital status, where the change in status
affécts benefits and/or tax withholding;

]

12.3.e, number of dependents;

12.3.f. addrésses and telephone numbers of dependents and
spouse or former spouse (for insurance purposes only);

12.3.g. beneficiary dJdesignations £focr any o0f the
insurance, disability and pensicn plans; and

12.2.h. perschs to be notified in case of emergency.

12.4..In . addition, employees who have a change in the number
of dependents or marital status must ceomplete a new Form W-4 Ifor™
income tax withheolding purposass within ten days of the change if
the change results in a change in the number of dependents.

12.5. Zmployees are allowed to inspect their own personnel .
racords. ' ’

12.6. Employees are prohibited from inspecting any persconnel
files -exdept their own, except where there is a Ilegitimate
managerial need to know the infeormation. Ixamples of individuals
who may have a legitimate need to inspect personnel records include
the Commisgsioner, Deputy Commissioner, Payroll Clerk, Pasrsconnel
Clerk, the Personnel Director or a designated assistant, and any
Division Director who is considering an employ=e for promoticmn,
transfer, or other perxsonnsl acticn.

i2.7. Any access to a personnel file should be verified and
recorded and kept as a permanent part of the IZile.

12.8. Employees whe, after ingpecting their personnel files,
feel that any material is inaccurate or irrelevant may submit a
written recguest %to the Personnel Director to have the material
revised or zremoved f£from the file. If such a reguest L1s not
granted, the employee will be permitted to place a written
statement of disagreement in the file and can pursue the matter
further using the regular Administrative Rsview policies.

12.9. There is some information in an employse or applicant
file that is available to the public and that availability 1s
protected under both Ifederal and state freedom of information
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stcatut=zs. There is other information in these same files that is
not available to the public and not reguired to be distributed
under either faderal or state freedom of information statutes.

12.10. Employees are to refer any reguests from outside the
Department Zor personnel information concerxrning applicants,
employees, and past employees tc the Personnel Director.

12.11. The Perscrhnel Director may verify wage and salary
information and releage the following information without first
obtaining the written consent of the Individual invelved:
employment dates, position held, and location of Jjob gite. Any
other information will recuire a written release by the employee.

12.12. The Personnel Director is tc make D?ov*s‘ops to retailn
certaﬂn versonnal records as required by various federal, state,
and local laws. -

§61-24-13., Disciplinary Action.

12.1. The purpose of this Disggiplinary Action policy 1s to
establish a uniform policy Department of. Adrlcultufe for formal
discivplirary action. This portion of the rule shall apply tec all
employees of the Department; however, the Executive staff and the
Division Directors are subject to dlSClplLPe by the Commissioner,
who ig not confinsd to the provisions of this policy.

12.2. This policy may not 1limit the authority of the
Commissicner given under the Constiiution and statutes of bne State

of West Virginia.

13.3. Disciplinary action may be taken or recommended by

Supervigors and other gppropriate supervisory emplovees of the ¥West
Virginia Department of Ag?lcuTLuVe who must follow ths pOILCV'when
taking or recommending disciplinary action.

13.4. The Depariment supports the concept of progressive
discipline. The nature of the offense is the ‘main Zfactor in
determining disciplinarxy action. Offenses are described as Major
or Minor, with the appropriate level of response detailed for each
in this volicy. :

13.5. Certain flagrant viclations may warrant disciplinary
action cutside the progr8851ve d1sc1p__narv process. Although ths
dlSC’DllPary action is "progressive" it should not be implied that
each of thege actiocns wmust occur in this order when a more
immediate response is neeaded.

12.6. The ©Pérsénnel Director 1is available to | provide
assistance, consultation, and assistance in preparing disciplinary
action or assisting in formulating the recommendations oI

28




disciplinary action, or to answer any guestions an employee has
about the disciplinary process.

12.7. Any proposed QlSC’pllﬁaVy acticn must be based on facts
and evidence, therefore, the supervisor must takes great care in the
analysise of the situation (which may include discussing the problen
with the employee to find facts); but in no case during this fact

finding process should .a superviscr or Division Director tell an
employee ‘that a suspension, demotion, diszciplinary transfer; or
dismissal is being contemplated. : i

13.8. The Personnel Director will make all notifications about
disciplinary procesdings above the level of written reminder.

13.5. Progressive Discipline Procedures for Major Offenses
13.¢.2. Examples of major offenses are:
i2.9.a.A. disghonesty;
12.%.a.B. conviction of felony;
12.9.a.C. substance abuse on the job;

12.%.a.D. falsification of recoxrds;

13.9.2.E. viclation of standards as established by
State Ethics Commission;

12.9.a.7%. abuse of leave;

13.%.a.3. habitual tardiness;

13.%9.a.2. vioclation of rules, regulations, and
policies as establ hed by the Department, State of West Virginia,
federal governme“ or - any organization or governing body

associlared with the Department,
12.9.a.I. habitual or unauthorized sleeping on the

job;

13.9.a.J. work-related criminal viclations;

13.5.8.K. carryving firearms on thelr person whiie on
the job, or in a state vehicle;

13.9.a.L. physical abuse of statese property;
13.9.a.M. insubordination;

13.%9.a.N. assault and/or pattery of co-workers or
octhers;
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13.5.a.0. abusive language and/or gestures;
13.%.a.P. destroying propexrty of othears;

13.2.a.Q. sexual, veérbal, or physical harassment of
octhers;

12.9%9.a.R. discrimination;

13.9.2.8. use of state property for private gain ozr -
profit; and :

13.%.a.7. failure to meet deadlines in a manner chat
substantively affects the work of the Department.

13.2.b. The failure tec meet the deadlines proscribed in
this timetakle for disciplinary procedures for major offerises will
result in the termination of the process, except in the case of
emergencies or other extenuating circumstances. ;

13.3.c. Step 1: Major ocffenses are to be reported in
writing by the superviscor to the Division Director within five
working days of the event or the time when a vioclation was known by
the supervisor. (ZIf the Division Director i1s the immedizate
superviscr, the deadline for action in steps cne and two 1s ten
davs.)

13.8.¢.A. The initial written report should: clearly
document the vioclation; include the date and time of the violation,
or of the time the supervisor became awarxe of the violation;
dezcribe the nature of the vmolablon and state the recommendation
for disciplinary action.

13.9. d. Step 2: The Division Director has five working
davs to review the supervisor’s recommendation, and to admment in
writing to the Commissioner, except for the recommendation for
decision making leave, in which case the recommendation must be
made to the Personnel Director within 24 hours of the event or of
the time that the supervisor becomes aware of the violation. Any
recommendation for disciplinary action stronger than a written
reminder must be reviewed by the Perscnnel Director for legal and
procedural issues. '

13.9.e. Step 3: The Perxsonnel Director has five working
days to review the recommendation from the Division Diregtor.

13.9.e.A. The review of the recommendations fromw the
Division Director will include only the proceduva policy, and
legal issues of the proposed action.

13.92.e.23. During this stage of the xreview, the
Personnel Director will not be concerned with determining the guilt
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or innocence of the employee, but instead will review the stremngth
of the evidence presented relative to the discipline recommended to
provide an oojectlve evaluation of the apn?oDV¢ateness (legal,

procedural) of the level of disciplinary acticon that has been'
recommendead. -

13.8.e.C. The Personnel Director will inform the
employes in writing of the pending recommendation and will explain

to the smployee what options are availlable to him or her.
13.9.%Z. Progressive Discipline opfions for major ofifenses

3.9.£f.A. Written Reminder.

|‘.J

12.2.£.4.(a). A written reminder is the minimum
action that can be taken when a major offense occurs.

12.9.£.4A. (b). Divisicn Directors may provide a
written reminder to any emplovee under thelr supervision; or a
superviscr may provide a written reminder to an employees under
their supervision W’Lh tqe written concurrence of the Division
Director. - ‘ :

13.9.£.A.(c). A written reminder fcr a major
offenge regulres the concurrence of the Division Director, but not
the Persomnel Directoz. ' :

13.8.E.A.(d). All written reminders will he
placed im the perscnnel file of the individual invelved.

13.9.f.A.(e). The written reminder must be
presented to the employee by the superviscor or DlVlSlon Director in
a private setting. In no case should such a letter ke placed in a
puollc area for the emDToyee Lo pch up. Every effort should be
made to déliver the writien reminder to field ewployees in person.
Exceptions to this procedure reguire the approval of the Personnel
Cirector.

12.9.£.A.(f). The written reminder should ke
signed and dated by the superv*sor and by the employee Lo prove
recelpt.

12.9.£.A.{(g). There can be nc appeal of written
reminders, but an employes mayv place & written statement of
disagreement in his or her perscnnel file. The statement must be
submitted to the Personnel Director within five working days of
receipt of the written reminder.

13.9.f£.2. Suspension Without Pay.

l.._l

3.9.f.B.{a). Anvy surervisor may recommend to
his oxr .her Division Director a suspension without pay for an
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employee for a period varying from 1-30 .days, dependlng on the
gravity of the cffense and the employse’s previous dlSClpllnary
racord.

13.82.£.B. (b). The recommendation must then be
communicated in wr-;;rg to the Perscnnel Director with tha comments
and recommendation of Division Director included.

13.5.£.B. (c). The Perscnnel Director will then
review these recommendations for policy, procedurs and legal
issues. ' -

13.9.£.B.(d). The Persconnel Director will
inform the employee of the rscommended action (in writing) of ths
pending recommended actiocn and will explain options that are
available to the employes at that point in the process, inciuding
Administrative Review as nocted in section 14 of this rule.

12.9.£.B.(2). The leiter of SLSDQPSTOH WthOut
vay mav only be issued by the Commissioner.

13.9.5.C. DRigciplinary Demotion.:

132.9.£.C. (a). Any superviscr may recommend =z
demction of duties and/or salary in response to a major offense.

132.9.£.C. (b). The recommendation must then be
communicated in writing to the Personnel Director with the comments .
and recommendation of the Division Dirsctor included.

13.9.£.C. (¢) . The Personnel Director will then
review these recommendations for policy, procedure and legal
issues. : - ' I ‘

13.8.£.C.(d}). The Personnel Director will
inform the =mplovee of the recommended action (in writing) and will
explain options that ares available to the emploves at that point in
the process, including Administrative Review as noted in section 14
of this rule.

13.%.£f.C.(e). The lettexr of demoLﬂop or salary
reduction may only be issued by the Commissioner.

13.9.£.D. Disciplinary Transfer.

13.5.£.D.(a) . Any supervisor may recommend a
disciplinary transfer in response te a major offense.

12.9.£.D. (b). The recommendation must‘then be

communicated in writing to the Personnel Director with the commenbs
and recommendation of the Division Director included.
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13.2.£.D. (c). The Personnel Director will then
review. these recommendations for peolicy, procsedure and legal

issues.

13.9.£.D.(d}). The Personnel Director will
inform the employee of the recommended action (in writing) and will
explain ovtions that are available to the employee at that voint in
the process, including Administrative Review as noted in section 14
cf this rule. 3

13.9.£.D.(e). The letter of transfer may only
be issued by the Commissioner. : -

13.5.f.%. Dismissal.

13.8.£.E.(a). Ccnly in - the most savers
situations will a dismissal be considered without there first being
a record of written warning, a reprimand, or a suspension.

13.9.£.E. (b). Any superviscr may recommend =z
digmiggal in regponse to a major offense. ]

13.92.£.E.[(c). The recommendation must then b=

communicated in writing te the Personnel Director with the comments
and recommendation of Division Director incliuded.

13.8.£.E. (d). The Personnel Director will then
review these recommendations for pelicy, procedure and Ilegal
issues.

13.9.£f.E.{e). The Pe¥sonnel Director wil
inform the emplovee of the recommended action {(in writing) and wil
explain any options that are availalble to the employss at ¢
point in the vrocess, including Administrative Review as noted
section 14 of this rule.

12.9.L£.E.(f). The letter of dismissal mav cnly
be issusd by the Commissioner. :

13.9.f.F. Decision Making Leave.

12.2.£.F. (a). Decision Making Leave 1s vnald
leave_that may last only one work day. The purpose cf decision
naking leave is to give the cne day of leave, which will allow the
employee to: . C "

13.9.£.F. (a) .1. ¢oiisider the implications
of hieg or her behavior;

i3.9.£.F.(a).2. consider the seriocusness
of the charges against him or her; and
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13.9.£.F.(a).3. consider the potential

impact~ that the behavicr could have upon his or her continued

employment with the Department. B

13.9.£.F7. (k). BAny supervisor may recommend

decision-making leave To the Divigion Director in response to a
major offense. ) :

13.9.£.F. (c). The recommendation must then be
communicated in writing to the Persomnel Director with the comments
and recommendation of Division Director included.

13.8.£.F. (d). The Pergonnel Director will then
review these recommendations for policy, procedure and legal
issues. - i

13.9.£.F.(e). The Perscnnel Director will
inform the empleyee of the recommended acticn.

13.2.2.F.(f). The supervisor and emplcyee will
meet immedilately upon the emplovee’s return from decision-making
leave., The employee’s behavior will be discussed; and a written
acticn plan for correcting the problem will be agreed upon by bcth
the supervisor and the employee (stating what steps will be taken
to solve and monitor the problem). This plan will be retained by
both the supervisgcer and tha emploves, but will not be retained for
more than thirty days from the date that the leave was ilgsued.

13.9.£.F. {(g). There 1is nc aprceal of dacision
making leave, but, the employee may place a written statement of
disagreement in the employee’s personnel file within £ive days of
the return to work. This statement must be submitted to the
Pergonnel Directox. . - )

0. Progressive Disciplinary Procedures for Minor Offenses

-

3.

E_l
=

13.10.a. Examples of minor cffenses are:
13.10.a.A. excessive tardiness;

13.10.2.8. excesgive or improper versonal telephone
calls;

12.10.a8.C. fallure to mest deadlines;
13.10.a.D. megsiness/sloppiness/disorganization;

13.10.8.E. unjustified complaining;

13.10.4.F. improper use of state property;
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13.10.a.H. ﬁnprofessional courtesy and appsarance;’
13.10.a.L. excessive fraternization;

13.10.85.J. avoidance of work; and

13.10.a.X. improper or habitual practical jckes

13.10.b. Actions taken in response to minor cffenses mugt
follow the procedures in this section of the rule.

13.10.c. Verbal Reminder.

13.10.c.A. A wverbal reminder should -be tqe first
disciplinary acticn taken for all minor offenses.

13.10.c.B. A supervisor 1s permitted to, issue a
verbal reminder to an employee for a job related activity.

13.10.8.C. 4 verbal reminder 1s to be given to the
employee by the supervisor within two working days of event or, of
the time when the viclation is known to the supervisor.

13.10.c.D. The verbal reminder must be issued to the
employee in a private setting. A verbal reminder may be given by
telephone to a field emplovee, 1f necessary. ' ‘

13.10.c.2. The supervisor must clearly state to the
emplovee. that a verbal reminder is being issued, what activity was
incorrect, and what activiiy would have been correct.

12.10.¢.F. The supervisor must document a verbal
reminder (whether dellw red in person or by vhone) after the
discussion by completing =a ve ?baT reminder notice (provided by
Pargonnel Office). This record is to be signed by the employes and
the superviscr, and will list only the broad subject of the
reminder, but will not list details of the incident.

13.10.2¢.G. A copy ©of all verbal reminders must be

placed in the employee’s personnel file.

i2.10.c.H. In all cases the supervisor must maintain
personal notes *ega?dﬂng the verbal reminder 1nq1cat1ng date Time,
and a full summary of the discussicn

13.10.c.I. There is no appeal of verbal reminders.
13.10.4. Written Reminder.

13.10.d4.2. Repeated minor offenses should be
documentaed by written reminders.




13.10.4.B. A supervisor is permitted to  issue a
written reminder in response to multiple minor offenses of the same
nature. When possible, a verbal reminder should oprecede the
written reminder. - '

13.10.d.C. & written reminder must be issusd within
five working days of event or, of the time when vioclation is known
Lo the supervisor. 1 -

13.10.4.D. A  written reminder reguires  the
concurrence of the Divisien Director, but not the Perscnnsl
Director. '

13.10.4.E. The written reminder must be presented to

the employes by the Supervisor in a private setting. In no case
should such a letter be placed in a public area for the employee to
pick-up. Every effort should be made te deliver the, Wribban
reminder t& field employees Iin person. Exceptions requlre the

apprcocval of the PeZzonnel Director.

13.10.4.F. The document should be signed and dated
by the supervisor and/or by the employee to prove recelpt.

13.10.4.G. The wriltten reminder must be placsd in
the permanent personnel file of the individual inveolved.

12.10.d.5. Therse i1s no appeal of written reminders.
However an employee may express disagreement by providing a written
statement to the Personnel Director which w111 be atuached Lo the
written reminder in the employee’s personnel £ile. This statement
must  be gubmitted within five days ¢f receipt of the written
reminder. _ o
13.10.e. _Suspension Without Pay.

-

13.10.e.A. Suspension without pay is available to
supervisors as a responsge to repeated or multiple minor offenses
that occur within a periocd of twelve successive calendar months.
The timeitable for action cn suspension without pay is the same as
the timetable for suspensicon without pay in the major offenses, as
described in this section of the rule.

12.10.e.B. A gupervisor may recommend in writing to
the Division Director a suspension without pay for an employee for
a period wvarvying IZIrom 1-30 days, depending on the gravity of the

ofifense and the employee’s previcus discinliinary record.

1

13.10.e.C. The recommendatlon must bhe communicated
in writing to the Fersonnel Dlrector with the comments of Division
Director included. -

.10.e.D. The Personnel Director will then review
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these recommendaticns for policy, procedure and legal issues.

132.10.&e.E. The Pergonnel Director will then inform
the employee in writing of pending récommended action and- will
discuss options available to the employee at that point in the
process. . _. :

13.10.8.7. The actual letter of suspension without
pay may only be issued by the Commissioner. : ‘

13.11. An emplovee may respond to disciplinary action by:
13.11.a. accepting the disciplinary action; oxr

12.11.b. writing to the Commissioner to regquest that
administrative Review procedures, as noted in secticom 14 of this
rule, be implemented priocr to the implementation of the following
major disci Dllnary actions: disciplinary transier, disciplinary
demoticn, suspension without pay, dismissal; or ' :

13.11.c. prov;dlnc a written gtatemant of disagreement to
their personnel file in response to the following dlsc vlinary
actions: a written reminder, a suspension without pay for multiple
minocr offenses, or decision making leave.

§61-24-14., Administrative Review

14.1 Administrative Review covers complaints, problems,

and/cr disputes with another employee, the nature of which cause an
adverse effect on the emplovee. Administrative Reviews may cover,
ut are not limited to:i - ‘

14.1.2a. working conditicons;

14.1.b. percept ionzg of unfailr Treatment;

14.1.c. certain levels of disciplinary actions;

14.1.d. compensation issues;

14.1.2. job classification;

14.1.%. any form of alleged discrimination or hayxassment;

i4.1.g. application of policies, practices, rules,
regulaticns and Dvoceduves believed to be to the detr1ment cf an
emplovee; and

14.1.h0. improper administration of benefits or
compensation, however Administrative Review of PEIA and PERS idssues
may be limited to established appeal mechanisms already used by
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thess agencies.

14.2. The gocal of this policy is to assist employees in
arriving at a satisfactory resclution to differences involving
work related matters. The emphasis of the process should be
positive and it should reflect good communication betwesen the
pecple involved, resulting in a fair and effective resolution.

124.3. Only full-time employees of the Department shall be
eligible to parb1c1pate in the Adminisztrative Review process.

14.4. Administrative Reviews ZIor. Division Directors and
Executive staff will be conducted by the Commissicner, who may
elect to Use any of the vrocedures designated in this policy.

14.5. Employees of the West Virginia Department of Rgriculturs
are not eligible to participate in the West Virginia State EmpToyee
Grievance. Beoard.

14.6. Employees with guestions about the process are
encouraged to contact the Perscnnel Director. ‘

14.7. Procedures
14.7.a. Sten One: Informal Resclution of Problem

i4.7.a.A, An emp?oyee with a complaln, shouid
discuegs, the pro blem ith the immediate supervwsor in an attemnu £o
ragolve the matter informally.

i4.7.a.B. This informal attempt at problem solving
should take place within five working days aiter the d1sagreemanu
or incident occurs and/cr the employee becomes aware of the
incident. . N

14.7.a.C. In the unlikely event an amployee and the
immediate supervmsor are unable to resclve the problem, thsn the
next level of review may ke requested. Only in the most severe -
czses will a Step Two review be considered without an acknowledged
attempt to resolve the issue with the immediate superviscr.

14.7.2.D. The parties inveolved in the Step One
process may inform the Persornel Director if they choose to do. so.

14.7.b. Step Two: Reguest for Administrative Review to
supervisor

14.7.b.A. Should the Step One vprocess fail to

resclve the issue, the emplovee should submit a wrlpten,Request Zor
Administrative Review (Suen Two) to thelir the immediate supervisor
within five working days of their original (Step One) discussion.

14.7.b.B. The written reguest should:
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14.7.2.8.(a). specifically state that it is a
reguest for Administrative Review;

14.7.5.8. (b} . describe the issue summarizing
relevant points from the initial discussion (dates, times,
iocationsg, other specific information);

14.7.b.8.(c). rzreguest coples of relevant
latters or documents needed from the emplovees’s file;

14.7.5.8.(d) . submit written signed statements
by any relevant witnesses; and :

14.7.b.8. (e} . state what redress orx zelief is
sought. In cother words, what action is needed tc remedy the
situation. The relief sought must be within the capability of the
Department to grant. The redress optlo 18 may include reimbursement
for costs incurred by the employse in filing for Adminlistrative
Review, (such as . copyving of materials or travel costs).

14.7.»2.C. The immediate supervisor must regpond to
the employvee in writing within five working days after receiving
the emplovee’s written reguest for Administrative Review.

i4.7.b.C.(a). The  immediate supervisor’s
response _must explal in reascnable detail the reasons for, or
policies used, in reaching a decision on the matter. The supervwsor
must retain a covy ¢f the response for thelr recozrds. ‘

.7.0.D. If the employee doss not feel the
Ldministrative Rev1ew has been answered satisfactorily in Steb TwWo,
he cr she may choose to vroceed to Step Three.

14.7.».E. The partiee involved in ths Step Two
process may inform the Personnel Director 1if they choose to do so.

1¢.7.c. 8tep Threes: Reguest for Adminisztrative Review to
superviscr’s supervisor : :

14.7.c.A. The employes must present the written Step
Three request for Administrative Review to the person occupying the
position one . level above the immediate supervisor in the
oxganizational structure; unless the person occupying the. positicn
one level above the immediate supervisor i1is a member of the
Executive Staff, the emplovee snould skip the Step Threse process
and vroceed dwrectly to the Step Four process. The written reguest
for Administrative Review shall state the reason for the
digagresement and synopsis of the issues. - '

14.7.c.B. The employes must present the Step Three

written regquest for Administrative Review within five WOVklnG days
following the completicn of the Step Two process.
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14.7.c.C. The person requesting the Step Threse
review must provide a copy of the reguest for review K for the
Personnel Director. ‘

14.7.c.D. The person to whom the written request for
Administrative Review 1s submitted must respond in writing to the
employee within five working days of receipt of the employee’s
wriltten reguest. ‘

14.7.c.E. If the employvee does necot £feel the issue
has been resclved with the Stepr Three process he or she may choose
to proceed to Step Four level.

14.7.d. Step Four: Hearing

14.7.d.A. In some instances it is appropriate to
meve directly to Step Four process as cutlined in the Progressive
Discipline section of these rules.

14.7.4.B. The person seekin a Step Four
Administrative Review must notify the Persconnel Director in writing
within ten working days after receiving a response in tqe Step
Three process. - : -

14.7.d4.C. The final hearing at this level must be
convened within fifteen working days of the emplovee’s submission
of the request for review to the Personnel Director. '

14.7.4.D. In the written reguest, the person seeking
the zreview must speciivy which of the foTIOWLng obtions for review
they are requesting:

14.7.4.D.(a). a review before the Comnissicner
or the commissioner’s designee;

14.7.4.D.(b). a .review before a three-person
committee appointed by the Commissioner, where no mors than one

member cf the committes is f£rom the emplovee’s Jjob classification;
or -

14.7.d4.D. (¢} . a review before a three-person
committee, where one person is selected by the employee, one person
is selected by the employee against whom the Administrative Review.
was f£iled, and one person will be selected by the two panel members
praviously chosen, or i1f thev cannot agree on a person, this person
will be selected by the Commissioner. The person selected by the
other two panel members, or by the Commissioner, will Chair the
Committee. No more than cne member of this committee can be from
the employes’s job glassification.

14.7.4d.E. ° Any proceadings, cdlgcussions, or
deliberaticon will be conducted with the principles of fairmness and
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professional behavior as the guiding principle.

14.7.4.F. Hearings held in the Step Four processg are
not intended tec imitate & court of law. Fowever, the general
principles of due process, testimony, and evidence may be used to

guide the proceedings.

-

14.7.4.G. Hearings shall be recorded on tape. Y
transcript shall be provided upon writtien reguest of and at the
expense of the reguesting party.

i4.7.4.H. After the hearing, the Chair of the
Committee will send a written recommendation with all supportin
documents to the Commissioner within ten working davs.

14.7.4.I. The Coummissionsr will then rendsr a
written decision within ten working davs from the xeceipt of this
recommendation. i - -

14.7.4.7. A copy of the decision will be, sent to
both parties involved in the Administrative Review, and will be
placed in the file of both parties.

14.7.4.K. This is the final step in  the
Administrative Review procedure.

14.8. The Personnel Director (unless he or she isg an involved
party, in which case the Commissioner will designate another
employee fox this purpose) or their designee will coordinate the
Administrative Review procsdures, to include arranging the tape
recording of a Step Four hearing if necessary. ‘

14.9. The period of time indicated within which an answexr must
be given does not commence until the first working day following
the initiation of the previous step.

14.10. If time reguirements are not met by the person who
regquests the review, the decision will be made against that parson.

14.131. Extensicns of time limits at each step may be granted
if both parties concur in writing pricr to the expiration of the
established time limit; ox if either party has a wverifiable
sickness, accident, cor scheduled absence from work. ‘

14.12. Repreasentation
14.12.a. An employee may have another employee assist
him/her in the Administrative Review procedure.  The assisting
employee should not be &ri Zttorney, or the Personnel Director.

14.12.b. The fixst step supervisor and the seccond step
supervisor may have ancther employee assist him/her in the
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procedure. The assisting employee should nof be an attorney or the
Pergsonnel Director. = - ,

14.12.¢c. The Personnal Director retazinz the right o
monitor the review process to _protact the interest of those
involved, and to discuss issues to that end with all involved
parties. ' '

14.12.d. The Department seeks to discourage the
participation of Jlawyers in the department’s. internal review
process.. ‘

1£.12.2. In any instance where a legal counsel who has
been retained to represent a party 1in the process contacts
personnel involved at any stepr in the Adminigtrative Review
procedure, that perscn should relay thie information immediately to
the Persorrnél Director. ) ' ‘

14.12.f. Employvees who take legal action against the
Department without first using the Administrative Review procedures
may forfeit their rights to Administrative Review.

14.13. Any cdsts {ex: travel or materizl} associated with a
review will be assumed by the partiesg preparing for Administrative
Review. )

14.13.58. <Costs may be reimbursable 1f the employee
raguests reimbursement Ifor speclific <ogts that are within the
capacity of the Department te pay and the Adminisztrative Review
request 1s successful. Reimbursement of costs is an issue that
will Dbe included in the 8Step Four recommendation to the
Commissioner. o

14.13.b. The Department will reimburse costs for
employeds only.

14.14. Reguests for ccpies of material are tc be made to the
Pergonnel Director. : ' ’ _

14.15. No reprisals of any kind shall be taken by the
Department cr any supervisor agalnst any party, any representative,
or any participant in the Administrative Review procedure hecause
of such participation. -~ This will include anyone in the
Administrative Review procedure who may particivate either as a
witness or as a member oI the hearing panel.

14.15.a. Conversely, the Administrative Revisw process
represents a serious attempt toe solve problems that arise in the
workplace and should not be used flippantlvy or without
considexraticn. -

14.16. Work release time for the purpose ©f preparing and
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Dartlc1bat1ng in the Step Three and Step Four process is paid time
that is not charged to either sick leave or annual leave, and is
not reguired to be made up or added into overtime calculations.

14.16.a. Work release time will be granted to ths
employaee who. filed the request, committes member, or Lo those
smployees who are called as participants to attend hearings on a
particular Administrative Review.

14.16.0. Reguests for work release time for the purpose
of vreparing for Administrative Review will be considered in light
of the demands of the Department worklocad.

14.16.c. Requests Ifor work release are to be made to the
Parsonnel Directozx. o '

14.16.4. No more than ocne-half dav of work release will
ba grapued for the Step Three process. No more than one- half dav
of work release will be granted for the Step Four process. No work
releagse is available for the Step One and Step Two process. )

14.17. Administrative Review proceedings and infoxmatiocn
concerning *ﬂy individual review are strictly confldentlal If an
emplovée breaches confidentiality, the Department has a right of
response to any inguiry.

14.18. An Administrative Review may be resolved and ended at
any level by the agreement of both parties.

§61-24-15. Recyecling

15.1. The Department encourages, promotes and will facilitate
the recycling of any materials that the Department, IZrom time to
time, will deem recyclable. Recycl_ng will include, but is nct

limited to, soda pop cans; office paper; and, general glass items

15.2. Recycling of special items, including, but not limited
to, “laboratory glass, newspapers; and building materials. snall be
encouragaed and facilitated on a case-by-case basgis. {

15.3. Receptacles will be placed in the common areas of each
Department bu*ldﬂﬂg for the collection of recyglable iltems.

15.4. Rach recéptacle shall be clearly marked as to the type
of item that should be deposited therein fer recycling. |

15.5. The Buildings and Grounds staff, or their designes,
shall be responsible for removal of items deposwued for recycling.

15.56. The 8uildings and Grounds staff, or their designee,
shall collect and store items deposited for recycling until such
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time as enough material is collected to warrant the use of a
Department vehicle to transport the material to a local recycling
center,

15.7. 'Morey received frdm the sale of recycled soda pop cans
will be used to puxchase children’s bocks wnhich will ke aonated to
the Bonham Elementary Schocl library.

15.8. Money raceived from the sale of recyclable items other
than soda pop cans will be used to_ocffset the cost of collection
and transportation of the recyclable items.

§61-24-16. Political Activities.

16.1. The Constituticn of the State of West Virginia, and
subseguent legislative and legal acticn, authorizes and designates
the Commissionsr of Agriculture as an independently elected

constzitutional office. As such, emploveeg <¢f the Department of
Agriculture ars -exempt from most oI the prov151ops of the state
pe?sonnel laws af:ect ing classified employees. ne.pu?pose of this

gection of this =zule is to establisgh guﬂdeilres for political
activities that are permitted and prohibited by employees.

158.2. In certain cases, the Federal Hatch Acgt (5 US Code 1501-
15087 is more restrictive than state law and the department poclicy.
Therefore, Lo the extent that employees are covered by the Eatch
Act, the provisions of this section of the rule do not aprly. The
Federal Hazch Act governing state and local employees applies Lo
any "individual employed by a state or local agency whose orincipal
employment i1s in comnection with an activity which 1s financed in
whole or in part by loans or grants made by the United States or a
federal agency, but doegs not include (a.) an individual who

exercises no functions in connectlions with that activity...".

16.2. Emplovees do not foxfeit their rights as citizens. 1In
fzct, the Commissioner encdourages emplovees to participate in the

poliL%cal process. An employee retains the Vlgit To vote as he or
she chocses and to express opinions as a citizen on all subjects.

156.4, Political affiliation shall not be a consideraticon in
any personreT action taken by the Commissioner and shall not be a
factor in the conduct of the business of the Department.

156.5. Emplovees of the Department of Agriculture ars’
rrohikbited from: ' ) )

16.5.a. gerving =as a campaign £financial agent or
Lreasurer;’ -

16.5.b. being a candidate for any national or =ztfate paid
political &ffice or court of record;
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15.5.c. being a candidate for any paid local =lected
position (partisan or non-partisgan);

16.5.d. using any official authority or influence to
interfere oxr influence an election or nomination for office;

156.5.e. posting or distributing campaign litersture or
material in a state office building or other state facility;

16.5.£. pesting or distributing campaign literature or
materizl in or on a state vehicle;

16.5.g. directly or indirectly cocercing, attempting to
coerce,. commanding, or advising ancther emplovee to pay, lend, or
contribute anything <f wvalue to a political party, organization,
agency cr person for political purposes; or ‘

15.5.h. conducting campaigning activities on Department
owiled or crerated property (including arrancing for campaigning by
candidates) and may not conduct such activities among employees who
ars performing the work of the Department.

16.6. Employees of the Department of Agriculture may:

16.6.a. voluntarily campalgn for a candidate or political
party during non-work time, off state property, and without use of
state suprlies or eguipment; providing that these activities are
within the provisions of applicable election guidelines and laws
and so long as the employee is not paid a fee other than expenses
incurred; T

16.6.b. voluntarily sell or purchase tickets to political
affailrs, dinners, rallies, or svenitis during non-work time; provided
that supervisors and managers may not sell, or attempt to gell such
tickets tc subordinate smplovees;

16.6.c¢. voluntarily erect campalgn signs, materizl, or
literature cn private property as long as the property is not used
as a state office oxr an oificial coffice headguarters site;

16.6.d. voluntarily attend political dinners, rallies,
and dances;

1£.6.e. voluntarily serve on campalgn committess for a
candidate, so long ag he or she is not receiving compensation for
the service;

16.6. 2. wvoluntarily make a monetary ceontribution teo a
pelitical party or candidate not to excesd limitations established
by law; and . : : i

i8.6.g9. be a candidate for a local non-paid political
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office (partisan or non partizan); provided that the campaicn
activities or the duties of the office are not conducted during
Department work time.

16.7. Employees who viclate the provisions of this policy will
be subject to disciplinary action under the terms of the
Department’s Progressive Disciplinary policy as outlined in section
13 of this rule. S :

§61-24-17. Egual Employment Policy.

17.1. It is the Department’s peclicy to employ, retain,
promote, terminate, and otherwise treat any and all employvees and
Jjokb applicants on the basis of merit, gqualifications, and
competence. This policy shall be applied without regard to sex,
race, coleor, age, religion, naticnal origin or handicap.

17.2. It shall be the responsibility of all employees to abide
by and carzy out the letter, spirit, and intent of the Department’'s
egqual employment policy.

17.3. The Department suppcrts merit opportunity concepts by
insuring that all segments of the community have an opportunity to-
enter emplovment on the basis of open competition, and to advancs
according to theilr relative ability and fitness.

17.4. The selection of prospective new employees and the
gselacticn of employees for promoticon shall be impartial, objective,
and of a practical nature. The process shall reslate to the Job
content in a way that fairly and accurately measures the
applicant’s capability to perform the job.

17.5. The employment, promoticn, and employment separation of
Executive staff, Division Directors, and part-time employees ars
not applicable To the Equal Employment policy, except that all
personnel actions regarding these groups shall be taken without
regard to sex, race, ‘color, age, vreligion, national origin oxr
handicap. ‘

17.6. The Commissioner will vprovide a standard application
form to all interested applicants. 2Applications are available freom
the Commissicner and may be picked up in the commissioner’s office
or may be mailed to applicants, upon regusst. The Perscnnel
Director will accept resumes in lieu of application forms, but the
Department reserves the right to reguire applicants to complete the
application Zoxm. '

17.7. No unsigned and undated applications or resumes will be
accepted. o

h

17.8. The application files are confidential except for review
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by staff members participating in the hiring process.

17.9. The Department’s application files will include all
aprlications and resumes that have been received in the Departmant
in the past twelve months.

17.10. Division Directors requesting ithe creation of a new
position should make a recommendation to the Personnel Director
afiter consultation with the Director of the Adminigirative Services

Division. =~ The recommendation must include a written position
descripticon which includes the activities and resulis sexpected from
the individual chosen for the position. The Personnel Director

will review the reguest to create a peosition and then will make a -

recommendation to the Commissioner. The Commissioner must approve .
all recommendations creating new vositlons prior to It’'s creation.

=

17.11. Procedure for Pilling Vacancies

17.11.=2. When a vacancy cccursg, the responsible Division
Directo® will work with the Personnel Director and the Director of
the RAdministrative Services Divisicon te make a recommendation to
the Ccmmissioner regarding filling the vacancy. The Personnel
Director 1s zresponsible for the written recommendation to the
Commissicner. S L '

17.211.b. Employment opportunities will be amnounced
in the Department £first, unless 1t 1is determined Dby the
Personnel Director that no current employves mests the. minimum
gualliications for position. If this determination is made, the
Personnel Director must have this confirmed in writing by the
Commissioner. ‘

- [

17.11.¢. The Personnel Director will make. arrangements
for an announcement to employees teo include:

17.11.c.A. Jjob title, Job description, dutiesz,
necessary skills/education/training, minimum required experience;

17.11.¢c.2. name, address, and phone number of the
person to whom guestiocons may be addressed and the application sent

17.11.¢.C. notice of testing, materials, or other
items needed for interview;

17.11.¢c.D. salary range Zor the position; and
17.11.¢.E. the headguarters for the position.

17.11.4. Employees will have z minimum of five working
days to respond to any internal position anncuncemsnt.

17.11.2. Emplovess who apply for internally advertised
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rositions must do s0 in writing to the Personnsl Director.

17.11.f. EBmployees applying and meeting the minimum
qualifications will receive interviews.

17.11.g. I£f a pool of qualified candidates is not
cbtained after . an internal anncuncemeht, then the Persennel
Director will review the Department’s application files for
gualified applicants. The Perscnnel Director will onlyv consider
those applications that were on file when the internal anncuncement
was made. The Division Directer and Personnel Director will work

together to review applicatiops :rom the application files on file

within the department prior to posting the vacancy announcement.

17.11.0h. If a pool of gqualified candidates does not exist
after a review of the Department application files, then the
Persconnel Director will maks arrangements for an ‘external
announcement, which may include, but is not limited to: advertising
in newspabers, prOfESSlO hal jou*naWS and publications, employment
publications, Job services or othar employment sesrvigces, and
schools or univsersgitilies. : ‘

17.11.1i. Anncuncements may sometimes result in an
unusually large number of applicants who meet the minimum position
requirements. When such circumstances arise, the Personnesl
Director may limit the number of aprlicants or candidates to
advance through the process based on such considerations as:

17.11.1i.A. length, type and level of work exverience
related to. the position;

17.11.1.8. applicabilicy of past work experience to
the Department’s programs, cperaticns, and needs; and/or

17.11.i.C. type, degree, and relevance of Jcb
vreparation for prescribed responSLb lities, including course work,
training and educationzl achievements.

17.11.7. All interviews must be conducted by an interview
team of three members that should include the Divigicn Dixector or
his or her designee; the Persovnel Director or his or her designes
and & third partly mutually ag?eea by the first twoe members.
Exﬂepulo 15 Lo this Dractwce reqguire the permission of the Personnesl
Director. ;

17.11.k. The interview team will wmeet opriocr to
inte?viewipg candidates to discuss strategy, goals, and to. develop

an apprcpriate line of guestioning. The Department reserves the

right to test applicants on their gkills, akilities, and education
related to the position for which they are a candidate.

17.11.1. ALl interview qguestions and tests will be
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reviewed by the Perscnnel Director prior to the interview. Test
approval will be made in writing by the Perscnnel Director.

17.11.m. A standard interview form, distributed by the
Personnel DlreCuOE, will be used as the basis for interviews. The
interview form is to be completed and signed by each interviewer.
The completed intexview forms are confidential and are to be kept

with candidate files. The interview formsg for a successful
candidate. will be placed in the employes’s persconnel file.
17.11.n. Interviews should only contain questions and

conversation that is directly related to the specific duties,
responsibilities, and requirements of the position. Questions and
conversation should remain consistent among all candidates for a
vositicn. :

17.11.0. The interview team will meet following the
conclusion of all intérviews to rank candidates and te present a
written recommendation to hire to the Commissioner, which ranks the
candidates and liszts reasons for the recommendation.

17.112.p. Applicants must provide work or persocnal
references before being enployed by the Departmeﬂu. The Personnel
Director will conduct a reference check for tha tep two recommendsd

candidates at the conclusion of the interviews.

17.11.g. The Commissiocner will make all final hiring
decigions. No one may be added td the Department payroll without
the written concurrence of the Commissiconer or his or hexr designee.

17.11.g.A. The Personnel Director will keep a copy
of the Commissicner’s written approval for the permanent records in
the emplovee’s personnel file.

17.11.r. Upon the Commissicner’s approval to hire, the
Personnel Director will so notify the interview committes and will
communicate the offer of employment to the approved candidate.
This communicaticn may be written or oral, but in all cases, an
employment offer mist be made in writing to the candidate prior to
the :__st day of emplovment.

17.12. Employment Separation

17.12.a. The Commissioner must approve all termination
actions in writing. The Commissioner or his or her designee will
provide written notificaticon of termination to the emplovee. The
notification will list reasonsg for termination. The notification
will list the terms of separation, including date and status of

employee bhanefits.

17.12.a3.A, An emp70yee may be subjec; Lo a non-
disciplinary, involuntdry termination in donmheéction with a shortags
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of funds, azbolition of a2 peosition, or the lack of need for the work
performed by an employee or group of emploveas. The Commissioner
will give an employee as much advance notice of the termination as
conditions permit.

17.12.b. Termination (or dismissal) for disciplinary
reasons ig discussed in section 13 of this rule.

17.12.¢. Employees who resign are encouraged tg provide -
as much notice as possible to the Commissioner te allow the smooth
transition cf ©  the resigning emplovee’s worklcad and
respongibilities. ) _

17.12.4. Check-out upon separation

17.12.d.A. Employees who lzave the employment of the
Department will be required to turn in any Department property to
their supervisor not later than their £inzl workday .

17.12.4d.B. anloyees may not collect their final
paycheck until their supervisor confirms the return of all
Department property.

17.12.4.C. An exit interview may be reguired of
employees upon separation from employment. The purpose of the exit
interview is fo provide the opportunity for the emplovee to
evaluate his or her time of employment with the Department and to
suggest lmprovements. The Perxsonnel Director will conduct exit
intervisws. ‘ S

§61-24-18. Hospitality and Prcemotions.

l8.1. For "the purposes of thisg secticon of the rule,
"promoticon" means expenditures by the Department for disvlay
booths, promotiornal items at trade cshows or similar events,
premotion or axposurs of sgervice(s) provided, enhancement of
prefessiornal (not personal) image, and/or the a*traction of
business and/or clientele; as referencsd in WV Divisgion of Finance
and Administration Policy Number 13.

18.2. Any hospitality or promotioconal expenditures regquire the

prior written approval of the Division Director. Expenditures
exceeding twenty-five deollars ($25.00) must also have the prior
approval of the Commissioner cr his or hev designee . Events

estimated to cost $5000 or greater réguire the advance approval by
the Department of Administration.

18.3. In the conduct of day-to-day business it  1s not .
anticipated that the Department will need to incur meal or other
hospitality related expenses invelving its employees. However the
following examples represent some <clrxcumstances in which the
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Department, using prudent judgement, may incur expenses involving
employaes: ' : o 3

18.3.a. An event hosted by the Department and
specifically planned for participants (guests and/ox emplovees) of
a coniefénce, seninar; workshop, or sgimilar svent where state
employees are attending this event as registered and/or vpayving
attendees, as host/hostess, or other assigned supporting positions.

18.3.b. Employees meeting with state employees from other
geographic areas for a specific business purpose.

18.3.c. Entertainment of guests and authorized employees
related to economic development in the State by emplovees.

18.4. Focd and beverages purchased for a hospitality event oz
function, regardless of the dollar amcunt ars exempt from bidding
procedures. )

18.5. Abuses of hospitality expenses by emplovees will result
in disciplinary actlion under the provisions of section 13 of this
rule. = _ ‘

18.6. EXxpenditure zreguests relating to hospitality ox
prromotiong should contain the following informatiocon: )

12.6.a. purpose;

18.6.%. anticipated cost;

)

18.5.c. funding source (account number) ;

)

18.6.4d. rayee;
18.6.e. date. of event; and

18.6.f. the anticipated benefit of expenditure.

§61-24-19. Sexual Harassment.

19.1. It is the intent of the Department to provide a work
environment free from sexual harassment whereby no employee is
subjected to unsolicited and unwelcomed sexual overtures or
conduct, either verbal or physical. EBEmployess have the right to be
free from sexuzl harassment on the Jjob, from either co-workers,
supervisors, persons receiving/providing services or the general
public. Such conduct or harassment will not be tolerated within
the workplace and is prohibited by State and federal anti-
discrimination laws whexe: (1) submission to such conduct is made
either explicitly or implicitly a term or condition of employment,
{2) submission to or rejection of such conduct by an individual is
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used as the basis for employment decisions affecting such
individual, or (3} ‘such conduct. has the purpcse or effect of
interfering with an individual’s work performance or creating an
intimidating, hostile, orxr offensive working environment. Conduct
of this nature will result in appropriate disciplinarv action up to
and including dismissal. ‘

19.2. The purpcse of this policy i1s to ensure that the

employees o©of the Department o¢f Agriculture and its affiliated .

political subdivisions work in an environment which is free from
gexual harassment. This pelicy also establishes the procedures for
reporting, investigating, and resolving complaints of alleged
sexual harassment. . _

12.3. Courts, gsnerally, have identified sexuzally harassing
kbehavior as a range of vexbal and phvsical conduct which includes,
but is net limited to, the following: ‘

15.3.a. sexudlliy explicit propositions;

19.3.b. improper guestions about an emplovee’s privats
life; : ’ ’ ’

19.2.c. sexually discriminatory ridicule or insults;

12.3.d. undesired, intenticnal touching (e.g., embracing,
patting, pirnching};

12.3.e. remarks directed avainst one’s sex as a ciass or

group; . o

12.3.£. threat of rape, or attempted or actual sexual
assault;

19.3.g. repeated sexually explicit comments or obscene
and suggestive remarks that are cbjectionable or discomfiting to
the employees; and

12.3.h. offers of emplovment beneiits in exchange for
sexual favors, oOr threats or reprisals for negative responses to
sexual advances. o

13.4. Cther actionable forms of conduct have been found to
evolve frem situations that, on their face, seem normal or harmless
but which, i fact, constitute sexual harassment. 8uch situations
have invelved, for example:

19.4.a. Jockes, graffiti, and posters: Telling "off-
color" jokes does not necessarxily constitute sexual harassment.
Employers should be aware, however, that if emplovees complain that
Jjokes are offensive, the Jokes may be sald to contribute to a
hostile oxr offensive work environment and should be stopved.
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Similarly, povpograbﬁlc phetographs and sexually explicit graff itd,
posters, and calendars arg prohibited in the woxkplace.

.":

1%.4.b. Behavior at oif-site scocial events:

19.4.b.A. If a superviscr apprcachss an employes at
an employer-sponsored event and the emplaoves gives in to unwelcome
sexual advances, either through fear of losing the. job or
endangering career advancement, the foundation 1s set for a
subseguent sexual harassment clalm

15.4..B. If an employee 1s approached at an
employer-sponsored event and the smployee objects teo the sexual
advances,  the sponscoring emplover official in ch arge shall take
aDproprwate actlon to ensure the protection of the employee’s
i ghts_ .

18.4.c. Suggestive c¢lothing regquirements: ‘Reguiring
enployess Lo wear revealing or suggsstive uniforms or costumes that
they find demezning may be considered dlscv1m1natory under Title
VII of the TU.S. Civil Rights Act of 13864.

19.5. Procedurse S o

13.5.a. Emplovees who belisve that they have been
harassed shall nctify the Persgsonnel Director of incidents of sexuazal
harasgemerdt within ten working days of the incident. The Departmant
racognizes that employees may be reluctant ito come forward with
allegations of sexual harassment. Thus, the Personnel Dirsctor may
elect to walve the deadline expressed in the previclls sentence, 1izf;

19.5.a.A. the allegations appear to be well-
groundead; and

1¢.5.a.B. such a waiver is necessary to promote the
best interests of both the Department and those =smployess involvad. .

1¢.5.a.C. If the Personnel Direztor is ths subject
of an employee’s grievance, that emplcyee shall notify the Deputy
Commissioner. Ia such a case, the Deputy Commissioner shall act in
the Persommel Director’s capacity in pursuing ths ecmployee’s
complaint.

1¢.5.b. The aggrieved employee, tThe accussad party or
parties, oxr beoth, may be temporarily re-assigned or placed on
administrative leave while the investigation iz undexrway, if the
Pzrscnnel Director determines that such action is necessary to;

15.5.b.A. facilitate employees producti V1ty,

1¢.5.b.B. facilltate the mental and emotlonal well-
being of enmployees, or ) i




18.5.b.C. to protect the Dhy51ca1 well-being of the
aggrieved employee, the accused party or parties, or both.

12.5.0.D. No conclusion of wrongdoing or guilt shall
be implied by such a reassignment or administrative leave.

19.5.¢c. Upon recelving an &mployee’s complaint, the
Personnel Director shall convene a committee to investigate the
alleged incidenti{s) of sexual harassment, as soon as reasonably
possible, Dbut net later than fifteen days after receiving the
complaint.

18.5.c.A. This committee shall be composed of the
Personnel Director (or designse) and fwo employvees- at-Wafge The
Personnel Diredior "shall chalr the investigation committse. The
employees-at-large shall be designated by the Persomnel Dlrector.
The employees-at-large shall not be parties with a stake in the
cutcome of the grievance and shall have as little prior knowledge
cf the alleged incident as pofsible. ‘

19.5.c.B. The Investigation Committee shall bke
coemposed in the fo ll owing manner:
19.5.¢c.B.{(a). If the aggrieved employee is
female, the Investigation Committee shall be comprised of two
females and one male. '

i9.5.¢.B.(b}. Tf the aggrievad emDToyee is
male, the Investigation Committee ghall be comprised of two males
and one female.

19. 5 d. If the. Investigation Committse feels the
employee’s allegations are well-grounded, it shall confidentially
inform the accused party or parties that a complaint has been filed
and that a cont ldenulal investigation intc the alleged incident (s)
is underway.

12.5.e. The Investigation Committes i1s not intended to
imitate a court of law, however, fairness and due process will be
the guiding principles. The Committee shall have the power to take
statements and hear testimony from:

19.5.e.A. the aggrieved employee;

18.5.e.3. the accused party or parties;

19.5.e.C. witnesses to the alleged incident(g); and

12.5.2.D0. any other persons offering testﬂmony'whlcb
would ftend to CO?rooorate or reifute the allegatlons. This type of
testimony includes, but is not limited te, allegations that the

accused party or parties acted in a similar manner on other
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occasions.

15.5.£f. The Investigation Committee shall make, its own
determinations on the admissibility and/or relevance of offered
evidence and testimeony; and on the respective credibility of
conflicting testimony.

1¢.5.g. After examining the evidence before it, the
Investigation Committee shall specifically determine wheuher the
alleged incident (g) occurred. B .

.5.h. There " are three kaslc factors that the
Investigation Committes will examine to determine saxual
harassment:

19.5.h.A., has unwelcome or offensive behavioxr

ogourred;

12.5.h.B. ig the interest cne sided or mutual; and
18.5.h.C. what is the employment relationship of the
parties involved? (supervisory, pesr).

12.5.1. If the allegad incident(s) is(are) determined to
have occurZed, the employee-at-large members of the Investigation
Committee shall infecrm the Personnel Director of disciplinazy
action they deem appropriate for the wviclation. The Personnel
Director_will then forward the recommendations of the Committee to
the Commissicner with comment.

19.5.37. After gettin g comments from the Commissioner, the
Personnel Director will then inform the accused employee(s) about
any recommendations made by the Committee.

19.5.k. The Commissioner may take the recommendations of
the Investigation Committee 1into account when deciding what
digciplinary action should be taken, but such recommendations shall
neither be b*rding or determinative. The Commissicner zlone shall
determine what disciplinary action is appropriate in each case.

19.5.1. When digclplining emplovees for viclaticns of ths
Department’s sexual harassment policy, the Commissioner may elect
to invoke any of the disciplinarvy options available under the
provisions of secticon 13 of this rule.

19.5.m. Emplovees may appeal any disciplinary zaction
taken “against them for &éxual harassment by sgending a written
regquest for appeal tc the Commissioner within three working dayvs of
receiving such decision for disciplinary action. The regquest must
include an explanation of the reascns that the employee feels that
the disciplinary action is incorrect.
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19.5.m. K. The Commissicner may respond to this
request for an appeal by scheduling an appeal hearing or by
refusing to hear the appeal.

12.5.n. Both aggrieved and accused employes (s) may have
another employee agsist him-her in the investigation process. The
assisting employee must not be an attornev.

12.5.n.A. The Department seeks to disccourage the
participation of lawyers in the Departmsnt’s internal investigation
of sexual harassment allegations. Rather, the department seeks to
resolve these matters in an open, participative manner among
employess. ’

19.5.n.B. In any instance where a legal counsel who
has been retained to represent a party in the process contacts
employees involved in the internal investigation in any way, that
person must relay this information immediately to the Personnel
Director. o ' :

19.56. No reprisals of any kind shall be taken. by the
Department of any supervisor sgainst any party, any repressntative,
any participant, ©or any assisting party in the internal
investigation procedures because of such participation. This
includes anyons who may participate in the internal investigation
procedures as a witness or as a member of the Investigation
Committee. L

18.5.a. Conversely, the internal investigation vrccess
represents a sericus attempt to soclve sexual harassment problams
that arise in the workplace in a strong and swift manner. Persons
who use the p?ocess fllpoap;ly or without con51deratlon may be
disciplined.

19.7. Confidentiality

19.7.a. Because of the sensitive and potentially damaging
results of Unproven accusations against _ndLVLduals, the Department
regards confidentiality as_ the key element in keeping thelprocess
fair toe all involwved.

19.7.b. It 1s the volicy of the Department that the
utilization of these procedures to remedy instances of sexual
harassment shall not be made a matter of record unlisss the
aggrieved party reguests it e added to their own persconnel file,
neor shall it jeopardize the aggrieved amployee in any way.

1%.7.b.A. If sexual harassment 1s detarmined to have
occurred, the records of actions taken will be made part of the
personnel files cf employvees who are digeciplined.

18.7.c. Any emploves who i1s accused of vioclating the
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Department’s sexual harassment policy, but is later cleared of the
allegations, shall not have those allegations or the subsequent
investigation made a matter of record, unless the accused partv
requests 1t be added to thair own personnel file. :

19.7.d. Any emPloyees of the Department who viclates the
confidence - associated vwith ©participation in the internal
investigation process may be subject to digeiplinary action under
the provigions of section 13 of this rule. o

19.8. The Department’s confidential employee agsistance
program 1sg also available for counseling and advice should an
empleyee be uncomidrtable discussing thesse matters within  the
Department. Contacting the Employee Assistance Program does not
relieve the emplcyee of the obligation to report sexual harassment
when and if 1t occurs using the proceduresg outlined in thisg ssction
of the rule. ' h
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STATE OF WZST VIRGINIA
DEPARTMENT OF AGRICULTURE
CHARLESTON 2E308

Gus R.DdUsLass N _ August 26, 1994

[ef=E2 1z NE--3] <]

NER

The Honorable Ken Hechlerxr
Secretary of State

State Capitol, Suite 157-K
Charleston, WV 25305

Dear Mr. Secretary:

JUOES 40 AUVETIOTS
NI9uiA 15 I8 40 19130
hG, Hd 65 ¢ 97 3§

The West Virginia Department of Agriculture ga¥e
notice of a public hearing for a procedural change to
the "Administrative Rules for the Personnel of the West
Virginia Department of Agriculture." The comment period
ran frem July 15, 1994 through August 19, 1994.

This serves to advise vou that noe comments, oral
or written, were received regarding this change. We

are, therefore, submitting a Notice for Agdency Adoptiocn
of this amendment.

Thank vou for your assistance. If anything else
is required, please let me know.

s5i cerély,
/;

)

Gus R. DouglaBs
Commissioner

GRD:j1f

G371




KEN HECHLER
Secretary of State

MARY P, RATLIFF
Deputy Secretary of State

A, RENEE COE
Deputy Secretary of State

CATHERINE FRERCTTE
Executive Assistant

Telephone: (304) 558-6000
Carporations: {304) 558-8000

STATE OF WEST VIRGINIA

SECRETARY OF STATE
Building 1, Suite 157-K
1800 Kanawha Bivd., East
Charleston, WV 25305-0770

WILLIAM H, HARRINGTON
Chist of Staff

JUDY COOPER

' Director, Administratve Law

DONALD R. WILKES
Director, Corporations

{Plus ali the volunteer
help we can get)

FAX: (304) 553-0800

TO: Bob Morris

AGENCY: Agriculture

FROM: JUDY COOPER, DIRECTOR, ADMINISTRATIVE LAW DIVISION
DATE: September 26, 1594

THE ATTACHED RULE FILED BY YOUR AGENCY HAS BEEN ENTERED INTO OUR
COMPUTER SYSTEM. PLEASE REVIEW, PROCF AND RETURN IT WITH ANY
CCRRECTIONS. IF THERE ARE NO CORRECTICNS, PLEASE SIGN THIS MEMO
AND RETURN IT T0O THIS CFFICE. YOU WILL BE SENT A FINAL VERSION OF
THE RULE FOR YOUR RECORDS.

PLEASE RETURN EITHER THE CORRECTED RULE OR THIS FORM WITHIN TEN
(10) WORKING DAYS OF THE DATE YOU RECEIVED THIS REQUEST. CALL IF
YOU HAVE ANY QUESTIONS.

SERIES: TITLE: 61 Agriculture

THE ATTACHE AS BEEN REVIEWED AND IS CORRECT.

SIGNED: % W . '

TITLE OF PERSON SIGNING: /‘.’7;:557[ 7 AT S Y el

DATE : Q;L — 2 F — P&

EEREEREERREREEEA LA AR R RARER R R R EREER R AR R,

THE ATTACHED RULE HAS BEEN REVIEWED AND NEEDS CORRECTING. THE
CORRECTIONS HAVE BEEN MARKED.

SIGNED: o

TITLE OF PERSON SIGNING:

DATE :

NOTE : I¥ YOoU ARE NOT THE PERSON WHC HANDLES THIS RULE, PLEASE
FORWARD TO THE CORRECT PERSON.




