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TITLE 61
LEGISLATIVE RULES
DEPARTMENT OF AGRICULTURE

SERIES 23D
INSPECTION OF NONTRADITIONAL, DOMESTICATED ANIMALS

§61-22D-1. General.

1.1. Scope. -- Rules governing inspection
of nontraditional domesticated animals such as
antelope, bison, buffalo, deer, elk, reindeer,
and rabbit and edible products derived from
these animals are established in order to imple-
ment the requirements of W. Va. Code §15-29-
1 et seq. "Production of Nontraditional Agri-
culture Products”. W. Va. Code $19-29-4
authorizes the Commissioner of Agriculture to
promulgate regulations to provide inspection
of such animals, meat, and meat products.

1.2, Avthority. -- W. Va. Code §§19-29-1
and 4.

1.3. Filing Date. -- April 17, 1995.
1.4. Effective Date, -- July 1, 19935,

§61-23D-2. Incorporation by Reference of
Federal Regulations on Inspection of Exotic
Animals and Rabbits.

2.1 The Regulations on Inspection of
Exotic Animals (9 CFR, Part 352) and Inspec-
tion of Rabbits and Edible Products Thereof (9
CFR, Part 354) of the United States Depart-
ment of Agriculture are hereby incorporated
by reference in this rule with the exception of
sections 352.5; 352.7 (a) and (b); 354.1 (n) and
(u); 354.2 (a), (b), and {c); 354,20 through
354.33; 354.63 (c); 354.54; 354.65; 354.100
through 354.110; 354.143; 354.160; 364.161;
352.162; and 354.248 of the regulations which
are not incorporated.

§61-23D-3. Definitions.
3.1. Pefinitions in the iacorporated parts

of the Federal regulations (9 CFR, Parts 352
and 354) are amended to read as follows:

3.1.1. "The Act" means the W, Va,
Code §19-28-1 et seq.

3.1.2. "The United States Department
of Agriculture” means the West Virginia De-
partment of Agriculture,

3.1.3. "Secretary" means the Com-
missioner of Agriculture.

3.1.4. "Administrator”, “Regional
Director’, and “"Area Supervisor' mean the
Director of the Meat Inspection Division of the
West Virginia Depariment of Agriculture,

3.1.5. "The Food Safety and Inspec-
tion Service", "Service”, and "Program” mean

.the Meat Inspection Division of the West

Virginia Department of Agriculture.

3.1.6. "Official Plant” means an
establishment licensed by the Commissioner of
Agriculture,

3.1.7. "Exotic Animal® means a
nontraditioral animal domesticated from wild
stock, either native or nonnative, including
rabbits.

3.1.8. "U. S. Inspected” mears West
Virginia Department of Agriculture Inspected.

3.1.9. U, 8. Suspect" means West
Virginia Department of Agriculture Suspect,

§61-23D-4, The Place of Slaughter and Pro-
cessing of Nountraditional, Domesticated Ani-
mals,

4.1. The slaughter and processing of non-
traditional, domesticated animals may take
place at any commercial establiskment licensed
by the Commissioner of Agriculture pursuant
to the W. Va. Code §19-2B-1 et seq.

4.2. The slaughter and processing of rab-
bits intended for sale in commercial outlets
shall take place in rabbit slaughterhouses
and/or rabbit meat processing establishmenss
constructed according to the technical and
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sanitary provisions of the incorporated Federal
regulaiions (9 CFR, Part 354).

4.3, The slaughter of rabbits exempt from
inspection as provided by section 6.3 of this
rule may take place at any commercial or
custom slaughter establishment licensed by the
Commissioner of Agriculture pursuant to the
W. Va, Code §19-2B-1 el seq.

4.4. The slaughter and processing of non-
traditional domesticated animals may be con-
ducted at licensed establishments provided that
the slaughter and processing operations are
separated in time or space from the slanghter
and processing of cattle, swine, sheep, and
goats. The carcasses of noatraditional, domes-
ticated animals and products derived from
these animals shall be kept physically separated
and properly identified to avoid any possibility
of commingling products.

§61-23D-5. Official Inspection Marks.

5.1. Official Iaspection Marks for Non-
traditional, Domesticated Animals, Carcasses
and Products Derived Therefrom, Except for
Rabbits.

5.1.1. The official inspection mark
shall be applied to inspected and passed car-
casses and parts of carcasses by the authorized
employee of the West Virginia Department of
Agriculture or a plant employee working under
his or her direct supervision.

5.1.2. The official inspection mark
shall be in the form of a triangle and arrange-
mert as shewn in the example in this subdivi-
sion. The triangle side shall be approximately
2-1/2 inches (6.4 cm) long. It shall follow the
wording: "West Virginia Department of Agri-
culture, Inspected and Passed", or its abbrevia-
ticns as approved by the Director of the Meat
Inspection Divisicn., The number of the estab-
lishment where the animal was slaughtered
and/or prepared, shall be used in Heu of "00".

5.2. Official Inspection Marks for Rab-
bits.

5.2.1. The official inspection mark
approved for use on inspected and passed
rabbit products shall be in the form of a circle
and arranged as indicated in the example in

this subdivision. The circle shal! be 1-3/4
inches (4.5 ¢m) in diameter. It shall include
the following wording: "Inspected for Whole-
someness by WV Deparimeni of Agriculture.”
The number of the establishment where the
rabbiis were slaughtered and/or prepared shall
be used in lieu of "00",
— !

5.3. Official Inspection Marks oz Labels™""

5.3.1. The inspection mark to be
shown on labels nesd not be of the size illus-
trated above, provided that it is a sufficient ~
size and of such color as to be conspicuousiy
displaved and readily legible. The same pro-
portions of letter size and boldness shall be
maintained,

5.3.2. Tkis inspection mark shall be
applied by the licensed establishment using
mechanical means and shall not be applied by
a hand stamp.

5.3.3. The official inspection mark
described in subsections 5.1 and 5.2 of this rule
shall also be used on shipping containers, bond
labels, artificial casings, ard other articles with
the approval of the Director of the Meat In-
spection Division.

§61-23D-6. Exemptions,

6.1. This rale shall not apply to white-
tailed deer (Odocoileus virginianus) and all its
subspecies.

6.2. This rule shall not apply to nontradi-
tional, domesticated animals which are slaugh-
tered and/or processed and are not intended
for sale in commereial outlets.

6.3. Up to one thousand (3,000) rabbits
per calendar year at one establishment shall be
exsmpt from amtemortem, postmortem, and
processing inspection, provided that the rabbits
are slaughtered and/or processed at an estab-
lishment licensed by the Commissioner of
Agriculture, and approved for rabbit slaughter
operations.

§61-23D-7. Cvertime and Holiday Inspection
Service.

7.1, The management of 2 licensed estab-
lishment shall reimburse the Department for
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the cost of inspection service furnished om any
holiday as specified in subsection 7.3 of this
Secticn, or for providing more than forty (40)
hours in any administrative weorkweek Satur-
day through Friday.

7.2. When a licensed establishmert re-
guires inspection service on a heliday or for
more than eight (8) hours on any other day, it
shall request the veteripary supervisor to
furnish inspection during such period. The
request shall be made at least seven (7) days
before the koliday and at least two (2) days in
advance of planned overtime.

7.3. Holidays shall be those specified in
W. Va. Code §2-2-1 et seq.

7.4, The Commissioner shall determine
from time to time the rate for overtime and
holiday services.




Title 61
Legislative Rules
Department of Agriculture

Series 23D
Inspection of Nontraditional, Domesticated Animals

§61-23D-1. General

1.1 Scope - Rules governing inspection of nontraditional domesticated animals
such as antelope, bison, buffalo, deer, elk, reindeer, and rabbit and edible products
derived from these animals are establishad in order to implement the reguirements
of WV Code §19-29-1 et seq. "Production of Nontraditiona! Agriculture Products”. .
WV Code § 19-29-4 authorizes the Commissioner of Agriculture to promulgate
regulations to provide inspection of such animals, meat, and meat products.

1.2 Authority - WV Code 8819-29-1 and 4
1.3 Filing date - Aprit 17, 1995

1.4 Effective date - July 1, 18856

§61-23D-2. Incorporation by Reference of Federal Regulations on
Inspection of Exotic Animals and Rabbits

The Regulations on Inspection of Exotic Animals (9 CFR, Part 352) and
Inspection of Rabbits and Edible Products Thereof (2 CFR, Part 354) of the United
States Department of Agriculture are hereby incorporated by reference in this rule
with the exception of sections 352.5; 352.7 (a) and (b); 354.1 (n) and (u); 354.2
(a), (b}, and (c); 354.20 through 354.33; 354.83 (c); 354.64; 354.65; 354.100
through 354.110; 354.143; 354.180; 364.161; 352.162; and 354.248 of the
regulations which are not incorporatad.

8§61-23D-3. Definitions

3.1 Definitions in the incorporated parts of the Federal regulations (9 CFR, Parts
352 and 354) are amended to read as follows:

3.1.1 "The Act" means the WV Code §19-28-1 et seq.
3.1.2 "The United States Department of Agriculture” means the West

Virginia Department of Agriculture.
-1-




3.1.3 "Secretary” means the Commissioner of Agriculture.

3.1.4 "Administrator”, "Regional Director”, and "Area Supervisor” mean
the Director of the Meat Inspection Division of the West Virginia Department of
Agriculture.

3.1.5 "The Food Safety and Inspection Service"”, "Service", and
"Program™ mean the Meat Inspection Division of the West Virginia Department of
Agriculture,

3.1.6 "Official Plant” means an establishment licensed by the
Commissioner of Agriculture.

3.1.7 "Exotic Animal” means a nontraditional animal domesticated from
wild stock, either native or nonnative, including rabbits.

3.1.8 "U. S. Inspected” means West Virginia Department of Agriculture
inspected.

3.1.9 "U. 8. Suspect”" means West Virginia Department of Agriculture
Suspect. -

§61-23D-4. The Place of Slaughter and Processing of Nontraditional,
Domesticated Animals

4.1 The slaughter and processing of nontraditional, domesticated animals may
take place at any commercial establishment licensed by the Commissioner of
Agriculture pursuant to the West Virginia Code 838 139-2B-1 et seq.

4.2 The slaughter and processing of rabbits intended for sale in commercial
outlets shall take place in rabbit slaughterhouses and/or rabbit meat processing
establishments constructed according to the technical and sanitary provisions of
the incorporated Federal regulations (8 CFR, Part 354).

4.3 The siaughter of rabbits exempt from inspection as provided by section 8.3
of this rule may take place at any commercial or custom slaughter establishment
licensed by the Commissioner of Agriculture pursuant to the WV Code §18-2B-1 et

seq.

4.4 The slaughter and processing of nontraditional domesticated animals may be
conducted at licensed establishments provided that the slaughter and processing
operations are separated in time or space from the slaughter and processing of
cattle, swine, sheep, and goats. The carcasses of nontraditional, domesticated

-92-




animals and producté derived from these animals shall be kept physically separated
and properly identified to avoid any possibility of commingling products.

§61-23D-b. Official Inspection Marks

5.1 Official Inspection Marks for Nontraditional, Domesticated Animals,
Carcasses and Products Derived Therefrom, Except for Rabbits.

5.1.1 The official inspecticn mark shall be applied to inspected and
passed carcasses and parts of carcasses by the authorized employee of the West
Virginia Department of Agricuiture or a plant employee working under his or her

direct supervision.

5.1.2 The official inspection mark shall be in the form cof a triangle and
arrangement as shown in the example in this subdivisicn. The triangle side shall be
approximately 2-1/2 inches (6.4 cm} long. It shall follow the wording: "West
Virginia Department of Agriculture, Inspected and Passed”, or its abbreviations as
approved by the Director of the Meat Inspection Division. The number of the
establishment where the animal was slaughtered and/or prepared, shalli be used in

lieu of "CO",

D.A.
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5.2 Official Inspection Marks for Rabbits.

5.2.1 The official inspecticn mark approved for use on inspected and
passed rabbit products shall be in the form of a circle and arranged as indicated in
the example in this subdivision. The circle shall be 1-3/4 inches (4.5 cm) in
diameter. [t shall include the following wording: "Inspected for Wholesomeness
by WV Department of Agriculture.” The number of the establishment where the
rabbits were slaughtered and/or prepared shall be used in lieu of "00",

G0

5.3 Official Inspection Marks on Labels.

5.3.1 The inspection mark to be shown on labels need not be of the size
illustrated above, provided that it is a sufficient size and of such color as to be
conspicuously displayed and readily legible. The same proportions of letter size
and boldness shall be maintained.

5.3.2 This inspection mark shall be applied by the licensed establishment
using mechanical means and shall not be applied by a hand stamp.

5.3.3 The official inspection mark described in subsections 5.1 and 5.2 of
this rule shall also be used on shipping containers, bond labels, artificial casings,
and other articles with the approval of the Director of the Meat Inspection Division.

§61-23D-6. Exemptions

6.1 This rule shall not apply to white-tailed deer {Odocoileus virginianus) and all
its subspecies.

6.2 This rule shall not apply tc nontraditional, domesticated animals which are
slaughtered and/or processed and are not intended for sale in commercial outlets.
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6.3 Up to one thousand (1,000) rabbits per calendar year at one establishment
shail be exempt from antemortem, postmortem, and processing inspection,
provided that the rabbits are slaughtered and/or processed at an establishment
licensed by the Commissioner of Agriculture, and approved for rabbit slaughter

operations.
8§61-23D-7. Overtime and Holiday Inspection Service

7.1 The management of a licensed establishment shall reimburse the
Department for the cost of inspection service furnished on any holiday as specified
in subsection 7.3 of this Section, or for previding more than forty (40) heurs in any
administrative workweek Saturday through Friday.

7.2 When a licensed establishment requires inspection service on a holiday or
for more than eight (8) hours on any other day, it shall request the veterinary
supervisor to furnish inspection during such pericd. The request shall be made at
least seven (7) days before the holiday and at least two (2) days in advance of

planned cvertime.
7.3 Holidays shall be those specified in WV Code 2-2-1 et seq.

7.4 The Commissioner shall determine from time to time the rate for overtime
and holiday services.




WesT Virginia DeparTMENT OF AGRICULTURE

FORGING A NEW ERA IN WEST VIRGINIA AGRICULTURE

Gus R. Douglass, Commissioner
Robert G. “Bob” Morris, Assistant Commissioner

April 17, 1998

Secretary of State
71900 Kanawha Boulevard, East
Charleston, West Virginia 25305-0770

RE: New Legisiative Rule: Title 61, Series 23D: Inspection of Nontraditional,
Domesticated Animals - Promulgation History

The promulgation of the rule is authorized by the Code of West Virginia,
Article 29: Production of Nontraditional Agriculture Products, Section 4:
Inspection of animals, meat and meat products.

The proposed rule was presented for a 30 day comment period on July
15, 1994. After the comment period, the proposed rule was approved by the
promulgating agency, the West Virginia Department of Agriculture, and filed on
August 15, 1994 with the Secretary of State and the Legislative Rule Making
Review Committee.

Following review by the Legislative Rule Making Review Committee, and
modifications as a result of the review and comments by the Committee, the
modified rule was filed on October 17, 1994 with the Secretary of State.

The rule was authorized by Senate Bill No. 64, Article 9-7(c), passed
March 17, 1985 to be promulgated by the Commissioner of Agriculture.

Py

Robert Morris
Assistant Commissioner

State Capitol, 1900 Kanawha Boulevard, East, Charleston, Wast Virginia 25305; {304) 558-2201




KEN HMECHLER
Secretary of State

TphiAM H. HARRINGTON
, L Chief of Staff

MARY P. RATLIFF JUDY CCOPER

Deputy Secretary of State B ‘U D\rector Administrative Law
STEPHEN N. REED E]. ; 20 PH NNEY BARKER
Z;;:WE;:E;;:E STATE OF WEST VIRGINIA oo oo - ;x: o
Executive Assistant ' SECRETARY OF STATE SECRETARY OF 874 AT(EIus alt the volunteer
Corporations: (304) 558-8000 Charleston, Wy 25308-0?70

FAX: (304) 558-0900

TO:_Robert G. Morris

AGENCY: Agriculture

FRCM: JUDY COOPER, DIRECTOR, ADMINISTRATIVE LAW DIVISION
DATE: September 20, 19895

THE ATTACHED RULE FILED BY YOUR AGENCY HAS BEEN ENTERED INTC OQUR
COMPUTER SYSTEM. PLEASE REVIEW, PROOF AND RETURN IT WITH ANY
CORRECTICNS. _IF THERE ARE NC CORRECTIONS, PLEASE SIGN THIS MEMO
AND RETURN IT TO THIS OFFICE. YOU WILL BE SENT A FINAL VERSION OF
THE RULE FOR YQUR RECORDS.

PLEASE RETURN EITHER THE CORRECTED RULE OR THIS FORM WITHIN TEN
(10) WORKING DAYS OF THE DATE YOU RECEIVED THIS REQUEST. CALL IF
YOU HAVE ANY QUESTIONS.

SERIES: 23D TITLE: 61 Agriculture

* THE ATTACHED RULE HAS BEEN REVIEWED AND IS CCRRECT.

SIGNED:

TITLE QF PERSONW SIGNING:

DATE:

bR R AR R R R R AR R RS R R SRR LSS R R R R SR

* THE ATTACHED RU HAS BEEN REVIEWED AND NEEDS CORRECTING. THE
CORRECTIONS HAVE/BEEK/,K MARKED. ZL

SN i 7 7

TITLE OF PERSON SIGNING Director Meat and Poultrv Inspection Division

DATE: October 5, 1995

NOTE : IF ¥OU ARE NOT THE PERSON WHO HANDLES THIS RULE, PLEASE
FORWARD TO THE CORRECT PERSON.




West Virainia DeparTMENT oF AGRICULTURE

FORGING A NEW ERA IN WEST VIRGINIA AGRICULTURE

Gus R. Deuglass, Commissioner
Robert G. “Beb™ Morris, Assistant Commissioner

MEMORANDUM
DATE: QOctober 3, 1995
TO: Judy Cooper, Director, Admgnistrative Law Division
FROM: Dr. Warren J. Charminski

SUBJECT: Corrections to Series 23D, Title'61 Agriculture

The copy of the Legislative Rule, Title 61, Series 23D: Inspection of Nontraditional,
Dormesticated Animals sent to my Department for correction was missing two examples in ]
section “§61-23D-5. Official Inspection Marks”. The first example, a triangular inspection mark
is enclosed and should be inserted after sentence 5.1.2. as marked. The second example, a
circular inspection mark is also enclosed and should be inserted after sentence 5.2.1. as marked.

It is very important that these examples be included in the final version of the rule for
clarification purposes. Your attention to this matter is greatly appreciated.

k State Capitol, 1800 Kanawha Boulevard, East, Charlaston, West Virginla 25305, (304) 558-2201
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Bill-Agricuiture, Inspection

Lq [f H. B. 2137

Delegates Gallagher, Dougles, Compton,

Linch, Faircloth and Riggs . }

(Introduced January 23, 1985 ; referred to the

Committee on _Agriculture ard Natural Rescurces then )
the Judiciary o

A BILL. to amend and reenact section one, article nine, chapter
sixty-four of the code of West Virginia, one thousand nine
hundred thirty-one, as amended, relating to authorizing the
commissioner of agriculture to premulgate legislative rules
"relating to the inspection of nentraditional, domesticated
animals.

Be it enacted by the Legislature of Wast Virginia:

That sactieon one, article nine, chapter sixty-four of the
code of West Virginia, one thousand nine hundred thirty-cne, as
amended, be amended and reenacted, to read as feollows:

ARTICLE 9. AUTHORIZATION FOR MISCELLANEQUS AGENCIES AND BOARDS
TO PROMULGATE LEGISLATIVE RULES.

§64=9-1. Commissioner of agriculturs.

(a) The legislative rules filed in the state register on the

sixth day of April, one thousand nine hundred eighty-three,
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relating to the commissioner of agriculture (schedule of charges
for inspection services: fruit), are authorized.

{b) The legislative rules filed in the state register on the
third day of August, one thousand nine hundred eighty-three,
relating to the commissioner of agriculture (licensing of
auctioneers}, are authorized.

(¢) The legislative rules filed in the state register on the
eighth day of February, one thousand nine hundred eighty-four,
relating to the commissioner of agriculture (conduct of beef

industry self-improvement assessment program referendum), are

authorized.
(d) The legislative rules filed in the state register on the
fourth day of June, one thousand nine hundred eighty-four,

relating to the commissioner of agriculture (feeding untreated
garbage to swine), are authorized.

() The legislative rules filed in the state register on the
fourth day of June, one thousand nine hundred eighty-four,
relating to the commissioner of agriculture {fegistration,
taxation and control of dogs), are authorized.

(£) The legislative rules filed in the state register on the
first day of November, one thousand nine hundred eighty=-four,

relating to the commissioner of agriculture (public markets), are

authorized.
(g) The legislative rules filed in the state register on the
tenth day of September, one thousand nine hundred eighty-four,
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relating to the commissioner of agriculture (noxicus weed rules),
are authorized.

(h) The legislative rules filed in the state register on ths
fourth day of June, one thousand nine hundred eighty-four,
relating to the commissioner of agriculture (animal disease
contreol), are authorized.

(1) The legislative rules filed in the state register on the
fifth day of January, one thousand nine hundred eighty-~four,
relating to the commissicner of agriculture (use of certain
picloram products), are authorized. -

{(3) The legislative rules filed in the state register on the
eighth day of March, one thousand nine hundred eighty-five,
relating to the commissioner of agriculture {increasing certain
fees by rules and regulaticns), are authorized.

_ (k) The legislative rules filed in the state register on the
thirteenth day of January, one thousand nine hundred eighty-six,
nedified by the commissioner of agriculture to meet the
objections of the legisliative rule-making review committee and
refiled in the state register cn the thirty-first day of January,
cne thousand nine hundred eighty-six, relating to the
commissioner of agriculture (licensing of livestock dealers),
are authocrized.

(1) The legislative rules filed in the state register on the
eighteenth day of June, one thousand nine hundred eighty-six,

modified by the commissioner of agriculture toc meet the
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objections of the legislative rule-making review committee and
réfiled in the state register on the fifth day of January, one
thousand nine hundred eighty-seven, reiating to the commissioner
of agriculture (West Virginia pesticide use and application act),

(i) The legislative rules filed in the state register on the
eighteénth day of August, one thousand nine hundred eighty-six,
medified. by the director of the division of forestry of the
dépaftment of agriculture to meet the objections of the
legislative rule-making review committee and refiled in the state
registér on the f£ifth day of January, one thousand nine hundred
eighty-seven, relating to the director of the division of
forestry o6f the department of agriculture (ginseng), are
authorized.

(n) The ledislative rules filed in the state register on the
tenth day of April, one thousand nine hundred eighty-seven,
rélating to the commissicner of agriculture (schedule of charges
for inspection services: €£ruit), are authorized. .

(o) The legislative rules filed in the state register on the
thirteenth day of August, one thousand nine hundred eighty-seven,
modified by the commissicner of agriculture to meet the
cbjections of the legislative rule-making review committee and
refiled in the state register on the eighth day of Septamber, one
thousand nine hundred eighty-seven, relating to the commissioner

of agriculture (animal disease control), are authorized.

£
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(p) The legislative rules filed in the state register on the
fifteenth day of September, one thousand nine hundred
eighty=eight, relating to the commissioner of agriculture (sale
and distribution of commercial fertilizer), are authorized.

(g) The legislative rules filed in the state register cn the
fifteenth day of September, one thousand nine hundrad
eighty-eight, modified by the commissioner of agriculture to meet
the ocbjections of the legislative rule-making review committee
and refiled in the state register on the twenty-sixth day of

October, one thousand nine hundred ejighty-~eight, relating to the

commissioner of agriculture (animal disease control), are
authorized.

(r) The legislative rules filed in the state register on the
fifteenth day of May, one thousand nine hundred eighty-nine,

modified »y the commissioner o¢f agriculture to meet +the
cbjections of the legislative rule-making review committee and
reflled in the state register on the twenty-first day of August,
one thousand nine hundred eighty-nine, relating to the
commissioner of agriculture ({production of milk and cream for
manufagturing purposes), are authorized.

- (8) The legislative rules filed in the state register on the
seventh day of August, one thousand nine hundred eighty-nins,
modified by the commissioner of agriculture to meet the
ohjections of the legislative rule-making review committee and

refiled in the state register on the twenty-third day of October,
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one thousand nine hundred eighty-nine, relating to the
commissicner of agriculture (animal disease control), are
authorized.

{t) The legislative rules filed in the state register on the
tenth day of Augqust, one thousand nine hundred ninehy, nodified
by the commissioner of agriculture to meet the objections of the
legislative rule-making review committee and refiled in the state
register on the fifth day of October, one thousand nine hundred
ninety, relating to the commissioner of agriculture (meat
inspection), are authorized.

(u) The legislative rules filed in the state register con the
tenth day of August, one thousand nine hundred ninety, modified
by the commissioner of agriculture to meet the objections cf the
legislative rule-making review committee and refiled in the state
register on the third day of October, cne thousand nine hundred
ninety, relating to the commissicner of agriculture (agricultural
limihg materials), are authorized.

(v) The legislative rules filed in the state register on the
tenth day of august, one thousand nine hundred ninety, modified
by the commissioner of agriculture to meet the cbjections of the’
legislative rule-making review committee and refiled in the state
raegister on the third day of October, one thousand nine hundred
ninety, relating to the commissiconer of agriculture (public

markets), are authorized.
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(w) The legislative rules filed in the state register on the
nineteenth day of September, cne theousand nine hundred ninety,
modified by the commissioner of agriculture to meet the
objections of the iegislativerrulé;méking review committee and
refiled in the state register on the ninth day of November, one
thougand nine hundred'ninety, relating tc the commissioner of
agriculture (animal disease contrel), are authorized.

(¥} The legislative rules filed in the state register on the
eighth day of August, one thousand nine hundred ninety-one,
modified by the commissioner of agriculture to meet the
objections of the legislative rule-making review committee and
refiled in the state register‘cn the twenty-fourth day of
September, one thousand nine hundred ninety-one, relating te the
commissioner of agriculture (commercial feed), are authorized
with the amendments set forth below:

on page two, after subsection 3.3., by adding a new
subsection, designated subsection 3.4., to read as follows:

"3.4. The commissioner will nect assess a tcennage fee on any
commercial feed or feed ingredients used in the manufacture of
poultry contract feed.";

on page five, after subsection 4.3.m., by adding a new
subsection, designated subsection 4.3.n., to read as follows:

"4.3.n., The commissicner will consider poultry contract feed
to be customer-formula feed.";

And,
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On page eight, after subsection 5.5., by adding a new
subsection, designated subsection 5.6., to read as follows:

"5.6. Poultry contract: feed labels shall conform to the

requirements of W. Va;VCcde-E19:i4¥é(a); except that:

5.6.a. The name of the grower or feeder will substitute for
the requirements for the name of the purchgser; and,

5.6.b. The net weight f{avoir dupols) of the commercial feed
and each feed ingredient used in the feed shall not be required
to be listed.”

(¥) The legislative rules filed in the state register on the
fourth day of Jun<€, one thousand nine hundred ninety~one,
modified by the commissioner of agriculture to meet the
objections. of the legislative rule-making review committee and
refiled in the state register on the second day of August, ones
thousand nine hundred ninety-one, relating te the commissicner
of agriculture (wood destroying insect treatment standards), are
authorized.

{z) The legislative rules filed in the state register on the
twentieth day of December, one thousand nine hundred ninety,
nodified by the commissioner of agriculture %to mneet the
objections of the legislative rule—makiﬁq review committee and
refiled in the state register on the thirtieth day of April, one
theusand nine ﬁﬁndred nihéff«ane;“féiéting te the commissioner
of agriculture (fee structure for the pesticide control act of

1990}, are autherized.
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(aa) The legislative rules filed in the state register on
the eighth day of August, one thousand nine hundred ninety-one,
modified by the commissiconer of agriculture toc meet the
okhjections of the legislative rule-making review committee and
refiled in the state register on the twelfth day of November, one
thousand nine hundred ninety=-one, relating to the commissioner of
agriculture (animal disease contrel), are authorized.

{bb) The legislative rules filed in the state register on
the eighth day of aAugust, one thousand nine hundred ninety-one,
modified by the commissioner of agriculture to meet the
objections of the legislative rule-making review committee and
rafiled in the state register on the tenth day of September, one
thousand nine hundred ninety-one, relating to the commissiocner
of agriculture (West Virginia plant pest act), are authorized.

(cc) The legislative rules filed in the state register on the
twenty-sixth day of July, one thousand nine hundred ninety-one,
modified by the commissioner of agriculture to meet the
objectioné_of tﬂé iégisiaéive“fﬁlé:ﬁﬁking ;evieﬁ-committee and
refiled in the state register on the sixteenth day of October,
one thousand nine hundred ninety-cne, relating to the
cocmmissioner of agriculture (licensing of pesticide businesses),
are authorized. .

{(dd) The legislative rules filed in the state register on the
eighth day of AaAugust, one thousand nine hundred ninety-one,

nodified by the commissioner c¢f agriculture to meet the
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objections of the legislative rule-making review committee and
refiled in the state register on the second day of October, one
thousand nine hundred ninety-one, relating to the commissioner of
agriculture (certified pesticide applicators), are authorized.

(ee) The legislative rules filed in the state register on
the eighth day of August, one thousand nine hundred ninety-cone,
modified by the commissioner of agriculture to meet the
objections of the legislative rule-making review committee and
refiled in the state register on the twenty-fourth day of
September, one thousand nine hundred ninety-one, relating to the
commissioner of agriculture (assessment of civil penalties and
procedures for consent agreements and negotiated settlements),
are authorized. |

{££f) The legislative rules filed in the state register on
the eighth day of August, one thousand nine hundred ninety-one,
modified by the comnissioner of agriculture ¢£o meet the
objections 6f the legislative rule-making review committee and
refiled in the state register on the twenty~fourth day of
Septembker, one thousand nine hundred ninety-cne, relating to the
commissioner of agriculture (aerial application of herbicides to
rights~ofi-way), are authorized.

{gg) The legislative rules filed in the state register on
the eighth day of August, one thousand nine hundred ninety-one,
modified by the commissioner of agriculture t¢ meet the

objections of the legislative rule-making review committee and
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refiled in the state register on the twenty-fourth day of

September, one thousand nine hundred ninety-one, relating to the
commissioner of agriculture (frozen desserts and imitation frozen
desserts), are authorized, with the amendment set forth below:

on page twelve, by striking out ail of section 15 and
substituting a new section 15, to read as follows:

"61-4B-15. Enforcement policy.

15.1. The commissioner may assess a vieclation of W. Va. Code
§15-11B~1 et seqg. or of these rules against the manufacturer of
product and/or the distributor of the mix used to manufacture
the product.

15.2. The commissioner will assess any violations of W. Va.
Code §19-11B*i.et seg. or of this rule %o the distributor for
mix sampled from unopened containers. The company will not be
assessed additional cumulative notices of violatiens until the
commissioner has determined that the firm has had adeguate notice
cf the previous notice, generally 10 days from the mailing of the .
notice of vieclation.

15.3. Whenever one of the last five consecutive official
preduct sample(s) téken on separate days within a one year period
are found to be adulterated or misbranded, the commissioner shall
send a written "“First Notice" to the manufacturer or distributer
whichever is appropriate. This notice shall notify the

manufacturer or distributeor of the wviolation of W. Va. Code
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§19-11B-1 et seg. or of these rules and the enforcement policy
established by this secﬁion cf the rule.

15.4. Whenever two of the last five consecutive official
product sample(s) taken on separate days within a one year periecd

are found to be adulterated or misbranded the commissioner shall

send a written "Second Notice™ to the manufacturer or distributor

whichever is appropriate.

15.4.a. The commissioner shall cellect additional official
product sample(s) within 21 days of the sending of a Second
Notice to the manufacturer or diséributor, but shall nct collect
product samples before the lapse of 7 days from the sending of a
Second Notice.

15.5. Whenever three of the last five consecutive official
product sanmple(s) taken on separate days within a one yvear pericd
are found to be adulterated or misbranded the commissicner shall
send a written "Third Notice"™ to the manufacturer or distributor
whichever is appropriate.

15.5.a. The commissioner shall c¢ollect additionai official

product sample(s) within 21 days of the sending of the Third

Notice to the manufacturer or distributor, but shall not collect
additional .product Ssamples before the lapse of 7 days from the
date of sending of the notice.

15.6. The commissioner will issue a "sShut-down Order" for a
period of 24 hours to a manufacturer or distributor when the

record of ﬁhé'firm indicates that effective action has not been

12
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taken tc correct the causes of the violations, for instance when
three out of the last five samples frcm the same machine ars
vieclative. The "Shut-down Order" will normally be issued with
the "Third Notice". The "shut~down Order" wili give the reasons
for the order, state the portion of the manufacturing or
distributing operation that is prohibited from operating while
the order is in effect, give conditions of the order, state the
iength of time that the Shut-down Order will be in effect and
specify a time and place for a hearing to be held in this matter.

Except that in the case where the public health, safety or‘
welfare is at risk, the cocmmissioner will issue an immediate
Shut-down Order and give nctice to the manufacturer or

distributor under the provisions of subdivisicn 15.6.a. of this

rule. . . _ e e ..

i5.6.a. The commissicner will issue an immediate Shut-dcwn
Order without giving the manufacturer or distributor the
opportunity to be heard where there is a hazard to the public

healith, safety cor welfare. In these cases, the manufacturer or

distributor will be given the cpportunity tc request a hearing

beforse the commissicner after the notification of the order is
received by the manufacturer or distributor. 211 Shut-down
Orders issued due to noncompliance with subdivision 8.1l.c.,
8.1.d. or 8.1.g. of this rule are cecnsidered to invelve a risk

to the public health, safety or welfare.
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15.6.b. The manufacturer or distributor will be responsible
for causing all operations covered by the Shut-down Order to
cease and fellcow all Sther conditions cf the order. At the end
of the periocd of the order, the manufacturer'or distributer may
resume operations without further action by the commissioner.

i5.7. If after a sShut-down Order has been issued the
commissioner finds that effective corrective action has not bkeen
taken, he may issue a suspension of the Frozen Desserts
Manufacturer Permit. The suspension shall state the time that
the suspension will become effective, give the reascns foftthe
suspénsicn and specify a time and place for a hearing te ke held
in this matter. Except that in the case of a summary suspension
the commissicner will give the manufacturer the opportunity to
request a hearing in this matter subsequent to the notificaticn
of the suspension.

15.7.a, All sSuspensions ﬁue to neonconformance to subdivision
8.1.c., 8.1.d. or 8.1.y. of this rule are summary suspensiocns.

15.7.b. A suspension of the Frozen Desserts Manufacturer
Permit remains in effect until the manufacturer submits and the
commissioner accepts a written plan of correction and a reguest
for a reinstatement of the permit.

15.7.¢c. The commissicner has seven days from the date of
receipt of this application to respond to a suspension in the
case of wvioclations of subdivision 8.l1l.c., 8.1.4. or 8.l1.g. of

this rule and fourteen days to respond for all other violations
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of W. Va. Code §19-11B-1 et seg. or these rules. The
commissioner will accept or deny the application for a
reinstatement of the permit and will give the terms and
conditiens under which the permit will be reinstated.

15.8. If the commissioner f£inds that after the firm has
resumed produétion following a suspension of thelr Freozen
Desserts Manufacturer Permit that effective corrective acticn
has not been taken, then the commissicner will heold a hearing to

determine 1f the Frozen Desserts Manufacturer Permit should be

revoked. - L

15.9. Perscns who manufacture a product on an intermittent or
infregquent basis, so that the standard enforcement policy cannot
apply, will enter into a consent agreement with the commissioner
for correction of all items found to be not in conformance with
W. Va. Code §19-11B-1 et seqg. or these rules.

15.10. Whenever an antibictic or pesticide residue test is
found to be above tolerance, the commissioner shall notilfy the
manufacturer and/or distributor immediatel§ of this fact and
shall begin an investigation to determine the cause of the
rasidue. The commissioner shall require that any person found
to be responsible for the residue shall correct the cause of the
residue prior toc the resumption of the manufacturing or
distribution of the preduct.

15.11. A person who performs a recall by voluntarily removing

product from sale and distribution in an effective manner so as

15
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to limit +the potential harm to the health and well-being of the
public may he eligible for exemptions from the normal enforcement
policy. The commissioner shall censider the facts of each case
when making a decision on an exempticn.

15.12. The commissicner may apply the enforcement policy in a
liberal manner in cases where all official preduct sample results
that inveolve a product in the form actually sold to the public
have been found to be in conformance with W. Va. Code §19-11B-1
et seqg. or these rules,

15.13. The commissioner may suspend the standard enforcement
policy in cases where such action is necessary to protect the
prublic health, safety or welfare.

15.14. Resamples will only be taken from machines that were
shewn %to be producing vielative product the previous visit,
except for resamples needed to check that the nonviolative status
is being maintained according to the following schedule:

15.14.a. After a first notice and one nonviolative sample,
resamples will be taken between 5 to 6 months after the
nonviolative sample.

15.14.b. After a second notice and one nonvioclative sample,

resamples will be taken between 3-4 months after the nonviclative

sample.
15.14.¢c., Other resamples may be considered necessary to

determine that the nonviclative status is being maintained.™
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(hh) The legislative rules filed in the state register c¢n
the eighth day of August, one thousand nine hundred ninety-one,
nmodified by the commissioner of agriculture to meet the

cbjecticns of the legislative rule-making review committee and

refiled in the state register on the twenty-fourth day of

September, one thousand nine hundred ninety-one, relating tc the
commissioner of agriculture (West Virginia apiary law of 1921,
are authorized.

{ii) The legislative rules filed in the state register on
the eighth day of August, cne thousand nine hundred ninety-one,
modified by the commissioner of agriculture to meet the
objections of the legislative rule-making review committee and
refiled in the state register on the twenty~fourth day of
September, one thousand nine hundred ninety-cne, relating to the
commissioner of agriculture (disposal of dead poultry), are
autherized with the amendments set forth below:

on pagé two, section two, by adding a new subsection to read
as follows:

12,8 'Disposal pit' means an opening dug in the ground to a
minimum depth of six feet, containing a minimum capacity of 150
cubic feet, covered with a ninimum of 12 inches of dirt, and
provided with one or mére openings for the introduction of
poultry. The cpenings shall be a minimum size cf eight inches
sguare and equipped with tight 1lids. A disposal pit shall be

located in a site which will prevent contamination of the
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groundwater or the surface water. This site should conform to
the standards established in this rule."

On page two, subsection 3.1 after the word "incinerator," by
adding the words "disposal pit,"

And, o T e e

On page two, by adding a new section, designated section 4,
to read as follows:

"§61-1C-4. Standards for Site Location for Disposal Pits.

4.1 No part of a disposal pit system shall be located in a
poorly drained or filled area, or in any area where seasonal
flooding occurs.’ o

4.2 No part of a disposal pit system shall be located within
10 feet of a building, foundation or property line.

4.3 No part of a disposal pit system shall be located within
50 feet of a public water supply line or within 10 feet of a
private water supply system.

4.4 A disposal pit shall be located at least 50 feet from a
private well or groundwater supply.

4.5 There shall be a minimum of three feet between the bottonm
of a disposal pit and seasonal groundwater or rock, shale or any
gther impermeable layer.

4.6 The evaluation of the site for installation of a disposal

pit shall be based upon percolation test results. Percolation

tests shall be performed in the following manner:
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4.6.,1 Location -~ At least two holes shall be placed over the
selected site. The results c¢f these two test holes will ke
averaged,

4.6.2 Holes shall be dug or bored from six to eight inches
in diameter at the site where the disposal pit will be installed.
The heles should be at least 24 inches in derth.

4.6.3 The bottom and sides of the holes shall ke scratched
with a sharp peointed instrument or wire brush to remove any
smeared soil surfaces which interfere with the absorption of
water into the scil.

4,6.4 Locose dirt shall be removed from the botteom of the test
holes and two inches c¢f ccarse sand or fine gravel shall bhe
placed into the holes to prevent sealing.

4.6.5 An eight or ten penny nail shall be placed in the wall

of each hole exactly six inches above the level of sand or

gravel.,

4.6.6 The test hole shall be completely filled with water to
ground level. Water in the hcle shall be kept to é depth of at
least 12 .inches for a minimum period of four hours before
beginning the perceolation rate measurement.

4.7 Percolation rate measurement - Upcn conmpletion of the
akove, the water depth in the holes shall be adjusted to the
level cf the nail. The number of minutes it takes for this six
inches of water (all the water) to be absorbed into the soil

shall ke accurately determined. This time in minutes, divided by
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six, gives the rate of fall per inch. The average rate of fall
must be between five minutes and 60 minuteg.®

(33) The legislative rules filed in the state register on
the eighth day of August, one thousand nine hundred ninety-one,
meodified by the c.;ommissi_;gner éf agriculture to meet the
chijections of the legislative rule-paking review committee and
refiled in the state register on the twenty-fourth dJday of
September, one thousand nine hundred ninety-one, relating to the
commissioner of agriculture (licensing of livestock dealers), are
authorized.
fifteenth day of September, one thousand nine hundred ninety-two,
modified by the commissioner of agriculture to mneet the
objections of the legislative rule~making review committee and
refiled in the state register on the eighteenth day of November,
one thousand nine hundred ninety-two, relating toc the
commissioner of agriculture (commercial feed), are authorized.

{(11) The legislative rules filed in the state register on the
fifteenth day of September, cne thousand nine hundred ninety-two,
modified by the commissioner of agriculture to meet the
objections of the legislative rule-making review committee and
refiled in the state register on the nineteenth day of February,
one thousand nine hundred ninety-three, relating to the
commissioner of agriculture (general groundwater protection rules

for fertilizers and manures), are authorized.
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(mm) The legislative rules filed in the state register on the
fifteenth day of September, one thousand nine hundred ninety-two,
modified by the commissioner of agriculture to mneet the
objections of the legislative rule-making review committee and
refiled in the state register con the nineteenth day of February,
one thousand nine hundred ninety-three, relating teo the
commigssioner of agriculture (primary and secondary containment of
fertilizers), are authorized with the amendments set ferth below:

"“on page five, by striking out all cf subsection 5.5 and
insérting in lieu therecf a new subsection 5.5 to read as
follows: . 'The operator or his licensed representative shall sign
and date each application under ocath.'; and

On page eighteen, by striking out all of subsection 14.1 and
inserting in lieu therecf a new subsection 14.1 to read as
follows:

'211 moneys for the purpose of the enforcement and
administration of this rule shall come from general revenue funds
appropriated by the legislature for <that purpose. The net
proceeds of civil .penalties ceollected pursuant to W. Va. Code
§20-5M-10a or any c¢ivil administrative penalties ccllected
pursuant to W. Va. Code §20-5M-10c will be deposited in the
groundwater remediaticn fund established in W. Va. Code §20-5M-1.
et seqg.'™. o B
(nn) The legislative rules filed in the state register on the

fifteenth day of September, one thousand nine hundred ninety—two,

21




modified by the gommissioner of agriculture to meet the
objections of the legislative rule-making review committee and
refiled in the state register on the ninetegenth day of February,

ene thousand nine hundred ninety-three, relating te the

commissioner of ‘agriculture (general groundwater protection rules
for pesticides), are authorized.

(o0} The legislative rules filed in the state register on the
fifteenth day of September, one thousand nine hundred ninety-two,
modified by the commissioner of agriculture to meet the
objections of the legislative rule-making review committee and
refiled in the state register on the nineteenth day of February,
one thousand nine hundred ninety-three, relating to the
comnissioner of agriculture (bulk pesticide operational rules),
are authorized.

{pp) The legislative rules filed in the state register on the
fifteenth day of September, one thousand nine hundred ninety-two,
modified by the gommissioner of agriculture to meet the
cbjections of the legislative rule-making review committee and
refiled in the state register on the ninete@ﬁth day of February,
one thousand nine hundred ninety-three, relating to the
comnissioner of agriculture {non-bulk pesticide rules for
permanent operational areas), are authorized.

{gqg) The legislative rulas filed in the state register on the
sixteenth day of April, one thousand nine hundred ninety-three,

modified by the commissioner of agriculture to meet the
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objections of the legislative rule-making review committee angd
refiled in the state register on the twenty-sixth day of July,
one thousand nine hundred ninety-three, relating to the
commissioner of agriculture (animal disease contrel), are
authorized. .

{rr) The legislative ©rules filed in the state register on
the third day of August, one thousand nine hundred ninety-thres,
modified by the commissioner of agriculture to meet the
objections of the legislative rulg-making review ccocmmittee and
refiled in the state register on the eighth day of October, one
theusand nine hundred ninety-three, relating to the commissioner
of agriculture (auctioneers), are authorized.

f{ss) The legislative ruleg filed in the state register on the

fifteenth day of duqust, one thousand nine hundred ninetv-four,

modified by the commissioner of agriculture to meet the

ocbijections of +the legislative rule-making review committee and

rafiled in the state register on the eleventh dav of October, one

thousand nine hundred ninetv-four, relating %o the commissicner

of _agriculture (inspection of nontraditional, domesticated

animals), are authorized,

NQTE: The purpose of this bkill is to autherize the
Commissioner of Agriculture to promulgate legislative rules
relating to the inspection of nontraditicnal, domesticated
animals. T e e : : .

Strike-throughs indicate language that would be stricken from
the present law, and underscoring indicates new language that
would be added.
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;,SENATEE BILL NO.

{BY Senators Manchin, Anderson, Boley, Grubb and
Macnaughtan)

{introduced January 20, 1995; referred to the :
Committee on Agriculture; and them to the ]
Committee on the Judieieryl

A BILL to amend and reenact section one, article nine, chapter
sixty-four of the code of West Virginia, one thousand nine
hundred thirty-one, as amended, relating to authorizing the
commissioner of agriculture te¢ promulgate legislative rules
relating to the inspection of nontraditicnal, domesticated
animals.

Be it enacted by the Legislature of West Virginia:

That secticn one, article nine, chapter sixty-four of the
code of West Virginia, one thousand nine hundred thirty-one, as
amended, be amended and reenacted, to read as follows:

ARTICLE 9. AUTHORIZATION FOR MISCELLANEQUS AGENCIES AND BOARDS

TO PROMULGATE LEGISLATIVE RULES.

§64-9-1, Commissieoner of agriculture.
(a) The legislative rules filed in the state register on the

sixth day of Aapril, one thousand nine hundred eighty-three,
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relating to the commissioner of agriculture {schedule of charges
for inspection services: fruit), are authorized.

(b) The legislative rules filed in the state register on the

third day of August, one thousand nine hundred eighty-three,
relating to the commissioner of agriculture (licensing of
auctioneers), are authorized.

{c) The legislative rules filed in the state register on the
eighth day of February, one thousand nine hundred eighty-four,
relating te the commissioner of agriculture (conduct of beef

industry self-improvement assessment program referendunm), are

authorized.
(d) The legislative rules filed in the state register on the
fourth day of June, one thousand nine hundred eighty~-four,

=

relating to the commissioner of agriculture (feeding untreated
garbage to swine), are authorized.

{e) The legislative rules filed in the state register on the
fourth day of June, one thousand nine hundred eighty-four,
relating to the commissioner of agriculture (registration,
taxation and control of dogs), are authorized.

(f) The legislative rules filed in the state register on the
first day of November, one thousand nine hundred eighty-four,

relating to the commissioner of agriculture (public markets), are

authorized.
(g) The legislative rules filed in the state register on the
tenth day of September, one thousand nine hundred eighty-four,




10
11
12
13
14
18
le
17
18
1ls
20

21

22

23
24

25

relating to the commissiocner of agriculture {noxiocus weed rules),
are authorized.

(h) The legislative rules filed in the state register on the
fourth day of June, one thousand nine hundred eighty-four,
relating to the commissioner of agriculture (animai digease
cont¥Fol), are authorized.

(1) The legislative rules filed in the state register on the
fifth day e¢f January, one thecusand nine hundred eighfy-four,
relating to the commissioner of agriculture (use of certain
picloram products), are authorized.

(j) The legislative rules filed in the state register on the
eighth day of March, one thousand nine hundred eighty-five,
relating teo the commissioﬁer 6f agriculture (increasing certain
fees by rules and regulations), are authorized.

" (k) The legislative rules filed in the state register on the
thirteenth day of January, one thousand nine hundred eighty-six,
modified by the commissioner of agriculture to meet the
cbjections of the legislative rule-making review committee and
refiled in the state register on the thirty-first day of January,
one thousand nine hundred éighty-six, relating to the
commissioner of agriculture (licensing of livestock dealers),
are authorized.

(1) The legislative rules filed in the state register on the
eighteenth day of June, one thousand nine hundred eighty-six,

medified by the commissioner of agriculture to meet the




cbjections of the legislative rule-making review committee and
refiled in the state register on the fifth day of January, cne
thousand nine hundred eighty-seven, relating to the commissicner
of agriculture (West Virginia pesticide use and application act),
are authorized.

(M) The legislative rules filed in the state register on the
eighteenth day of August, one thousand nine hundred eighty-six,
modified by the director of the division of forestry of the
department of agriculture to meet the objections of the
legislative rule-making review committee and refiled in the state
register on the fifth day of January, one thousand nine hundred
eighty-seven, relating to the director of the division of
forestry of the department of agriculture (ginseng), are
authorized.

(n) The legislative rules filed in the state register on the
tenth day of April, one thousand nine hundred eighty-seven,
relating to the commissioner of agriculture (schedule of chargss
fof inspection services: fruit), ﬁ;e;;uthorized.

{0) The legiglative rules filed in the state register on the
thirteenth day of August, one theousand nine hundred eighty-seven,
modified by the commissioner of agriculture to meet the
objections of the legislative rule-making review committee and
rafiled in the state register on the aighth day of September, one
thousand nine hundred eighty~seven, relating to the commissioner

of agriculture {animal disease contrecl), are authorized.
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(p) The legislative rules filed in the state register on the
fifteenth day of September, one thousand nine hundred
eighty-eight, relating to the commissioner of agriculture (sale
and distribution of commercial fertilizer), are authorized. |

(g) The legislative rules filed in the state register on the

"fifteenth day of September, o¢ne thousand nine hundred

eighty=-eight, modified by the commissioner of agriculture to meet

the objections of the legislative rule-making review committee

‘"and refiled in the state register on the twenty-sixth day of

October, one thousand nine hundred eighty-eight, relating to the
commissioner of agriculture (animal disease control), are
authorized.

(r) The legislative rules filed in the state register on the
fifteenth day of May, one thousand nine hundred eighty-nine,
mnedified by the commissioner of agriculture to meet the
cbjections of the legislative rule-making review committee and
refiled in the state register on the twenty=-first day of August,
one thousand nine hundred eighty-nine, relating to the
comnissioner of agriculture (producticon of milk and cream for
manufacturing purposes), are authorized.

(s} The legislative rules filed in the state regisﬁer on the
seventh day of August, one thousand nine hundred eighty=-nine,
modified by the commissioner of agriculture to meet +%he
objections of the legislative rule-making review committee and

refiled in the state ragister on the twenty-third day of October,
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one thousand nine hundred eighty-nine, relating to &the
commissioner of agriculture (animal disease control), are
authorized.

{t) The legislative rules filed in the state register on the
tenth day of August, one thousand nine hundred ninety, modified
by the commissioner of agriculture to meet the objections of +the
legislative rule-making review committee and refiled in the state
register on the fifth day of October, one thousand nine hundred
ninety, relating to the commissioner of agriculture (meat
inspection}), are authorized.

(u}) The legislative rules filed in the state register on the
tenth day of August, one thousand nine hundred ninety, modified
by the éommissioner of agriculture to meet the objections of the
legislative rule-making review ;ommittee and refiled in the state
register on the third day of October, one thousand nine hundred
ninety, relating to the commissioner of agriculture (agricultural
liming materials), are authorized.

(v) The legislative rules filed in the state register on the
tenth day of August, one thousand nine hundred ninety, modified
by the commiséioner of agriculture to meet the objections of the
legislative rule-making review éommittee and refiled in the state
register on the third day of Cctober, one thousand nine hundred
ninety, relating to the commissioner of agriculture (public

markets), are authorized.




10

i1

12

13

14

15

18

17

l8

9

20

21

22

23

24

25

(w}) The legislative rules filed in the state register on the
nineteenth day of September, one thousand nine hundred ninety,
modified by the commissioner of agriculture fto meet the
cbjections of the legislative rule-making review committee and
refiled in the state register on the ninth day of November, one
thousand nine hundred ninéty, relating to the commissioner of
agriculture (animal disease control), are authorized.

(x) The legislative rules filed in the state register on the
eighth day of AaAugust, one thousand nine hundred ninety-~one,
nmodified by the commissioner of agriculture to meet the
objections of the legislative rule-making review committee and
refiled in the state register on the twenty-fourth day of
Seﬁtember, one thousand nine hundred ninety-one, relating to the
commissioner of agriculture (cemmercial feed), are authorized
with the amendments set forth beleow:

On page two, after subsection 3.3., by adding a new
subsection, designated subsection 3.4., to read as fellows:

"3.4. The commissioner will not assess a tonnage fee on any
commercial feed or feed ingredients used in the manufacture of
poultry contract feed.';

On page five, after subsection 4.3.m., by adding a new
subsection, designated subsection 4.3.n., to read as follows:

"4.3.n. The commissioner will consider poultry contract feed
to be custcmer-formula feed.":;

And,
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On page eight, after subsection 5.5., by adding a new
subsection, designated subsection 5.6., to read as follows:

n5.6. Poultry contract feed labels shall conform to the
requirements of W. Va. Code §19-14-8(4), éxcept that:

5.67a. The name of the grower or feeder will substitute for
the requirements for the name of the purchaser; and,

5.6.b. The net weight (avoir dupeois) of the commercial feed
and each feed ingredient used in the feed shall not be reguired
to be listed.™

(v) The legislative rules filed in the state register on the
fourth day of June, one thousand nine hundred ninety-one,
mnodified by the commissioner of agriculture to meet <the
objections of the legislative rule-making review committee and
refiled in the state register on the second day of August, one
thousand nine hundred ninety=-one, relating to the commigsioner
of agriculture (wood destroying insect treatment standards), are
authorized.

(z) The legislative rules filed in the state register on the
twentieth day of December, one thousand nine hundred ninety,
meodified by the commissioner of agriculture teo meet the
objections of the legislative rule-making review committee and
refiled in the state register oﬁ the thirtieth day of April, one
thousand nine hundred ninety-one, relating to the commissioner
of agriculture (fee structure for the pesticide control act of

1990), are authorized.
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(aa) The legislative rules filed in the state register on
the eighth day of August, one thousand nine hundred ninety-one,
modified by the commissioner of agriculture to meet the
objections qf the legislative rule-making review committee and
refiled in the state register on the twelfth day of November, one
thousand nine hundred ninety-one, relating to the commissioner of
agriculture (animal disease control), are authorized.

(bk) The legislative rules filed in the state register on
the eighth day of August, cne thousand nine hundred ninety-cne,
medified by the commissioner of agriculture to meet *%he
cbjections of the legislative rule-making review committee and
refiled in the state register on the tenth day of September, one
theusand nine hundred ninety-one, relating to the commissioﬁer
of agriculture {West Virginia plant pest act), are authorized.

(cc) The legislative rules filed in the state register on the
twenty-sixth day of July, one thousand nine hundred ninety-one,
modified by the commissioner of agriculture to meet the
objections of the legislative rule-making review committee and
refiled in the state register on the sixteenth day of October,
one thousand nine hundred ninety-one, relating to the
commissicner of agriculture (licensing of pesticide businesses),
are authorized.

(dd) The legislative rules filed in the state register eon the
eighth day of August, one thousand nine hundred ninety-one,

modified by the commissioner of agriculture to meet <the




cbjections of the legislative rule-making review committes and
refiled in the state register on the second day of Qctgber, one
thousand nine hundred ninety-one, relating to the commissioner of
agriculture (certified pesticide applicators), are authorized.

{(@g) The legislative rules filed in the state register on
the eiqh£h day of August, one thousand nine hundred ninety-one,
modified by the commissicner of agriculture to meet the
cbjections of the legislative rule-making review committee and
refiled in the sState register on the twenty-fourth day of
September, one thousand nine hundred ninetyv-cne, relating teo the
commissioner of agriculture (assessment of c¢ivil penalties and
précedures for consent agreements and negotiated settlements),
are authorized. Y

(£f} The legislative rules filed in the state register on
the eighth day of August, one thousand nine hundred ninety-one,
modified by the ccmmissionér of agriculture to meet the
objections of the legislative rule-making review committee and
refiled in the state register on the twenty-fourth day of
September, one thousand nine hundred ninety-one, relating to the
commissioner of agriculture {aerial application of herbicides to
rights-of-way), are authorized.

(gg) The legislative rules filed in the state register on
the eighth day of August, one thousand nine hundred ninety-cne,
medified by the conmissioner of agriculture to meet the

objecticons of the legislative rule-making review committee and
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September, one thousand nine hundred ninety-one, relating to the
comnissioner of agriculture (frozen desserts and imitation frozen
desserts), are autherized, with the amendzment set forth below:

on page twelve, by striking cut all of sectien 15 and
substituting a new section 15, to read as follows:

"g1=-4B-15. Enforcement policy.

15.1. The conmissioner may assess a violation of W. Va. Code
§19-11B-1 et seg. or of these rules against the manufacturer of
product and/or the diétributor of the mix used-éo manufacture
the product.

‘15.,2. The commissioner will assess any violatiens of W. Va.
Cede §19-11B~1 et seg. or of this rule +to the distributor for

mix sampled from unopensd centainers. The company will not be

‘assessed additional cumulative notices of violations until the

commissioner has determined that the firm has had adequate notice
of the previous notice, generally 10 days from the mailing of the
notice of viclation.

15.3. Whenever one of the last five consecutive cfficial
product sample(s) taken on separate days within a one year periocd
are found to be adulterated or misbranded, the commissioner shall
send a written "First Notice" to the manufacturer or distributor
whichever 1s appropriate. This notice shall notify the

manufacturer or distributor of the wviolation of W. Va. Code

11
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§19-11B-1 et seq. or of these rules and the enforcement policy
established by this section of the rule.

15.4. Whenever two of the last five consecutive official
product sample(s) taken onms?parate:dangwiphin a one year periocd
are found to be adulterated or misbranded the commissioner shall
send a written "Second KRotice" to the manufacturer or distributor
whichever is appropriate.

15.4.a. The commissioner shall collect additional official
product sample(s} within 21 days of the sending cf a Second
Notice to the manufacturer or distributor, but shall not collect
product samples before the lapse of 7 days from the sending of a
Second Notice.

15.5. Whenever three of t%e last five consecutive official
product sample(s) taken on separate days within a one year pericd
are found to be adulterated or’misbranded the commissioner shall
send a written "Third Notice" to the manufacturer or distributoeor
whichever is appropriate.

15.5.a. The commissioner shall collect additiocnal official
product sample(s) within 21 days of the sending of the Third
Notice to the manufacturer or distributor, but shall not collec£
additional product samples before the lapse of 7 days from the
date of seﬁding of the notice.

15.6. The commissioner will issue a "Shut-down Order" for a
pericd of 24 hours to a manufacturer or distributor when the

record of the firm indicates that effective action has not been
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taken to correct the causes of the viclatiens, for instance when
three out of the last five samples from the same machine are
violative. The "Shut-down Order" 'will normally be issued with
the "Third Notice". The "Shut-down Order" will give the reasons
for the order, state the portion of the manufacturing or
distributing operation that is prchibited from operating while
the order is in effect, give conditions of the order, state the
length of time that the Shut~down Order will be in effect and
specify a time and place for a hearing to be held in this matter.
Except that in:the case where the publie health, safety or
welfare is at risk, the commissioner will issue an immediate
Shut-down Order and give notice to the manufacturer or
distributor under the provisions of subdivisicn 15.6.a. of this
rule. _

i5.6.a. The commissicner will issue an immediate Shut-down
Order without giving the manufacturer or distributor the
opportunity tc be heard where there is a hazard to the public
hnealth, safety or welfare. In these cases, the manufacturer or
distributor will be given the opportunity to reguest a hearing
before the commissioner after the notification of the order is
received by the manufacturer or distributor. All shut-down
Orders issued due to nencenmpliance with subdivision 8.1.c¢.,
8.1.d4. or 8.1l.g. of this rule are considered to inveolve a risk

to the public health, safety cor welfare.
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15.6.5. The manufacturer or distributor will be responsible
for causing all operations covered by the Shut-down Order to
cease and follow all other conditions of the order. At the end
of the period of the order, the manufacturer or distributcr nay
resume operations without further action by the commissioner.

158.7. If after a Shut-down Crder has been issued the
commissioner finds that effective corrective action has not besn
taken, he may issue a suspension of the Frozen Desserts
Manufacturer Permit. The suspension shall state the time that
the suspension will become effective, give the reasons for %he
suspension and specify a time and place for a hearing e bz held
in this matter. Except that in the case of a summary suspension
the commissioner will give tng manufacturer the opportunity to
request a hearing in this matter subsegquent to the notification
of the suspension.

15.7.a. all suspenzsions due to nonconformance to subdivision
g2.1.c., 8.1.d. or 8.1.g. of this rule are summary suspensions.

15.7.b. A suspension of the Frozen Desserts Manufacturer
Permit remains in effect until the manufacturer subnits and the
commissioner accepts a written plan of correction and a reguest
for a reinstatement of the permit.

15.7.c. The commisgionsr has seven days from %the date of
receipt of this applicaticn to respond to a suspension in the
case of vicolations of subdivision 8.1l.c., 8.1.4. or 8.1.g. cf

this rule and fourteen days to respond for all other violations
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of W. Va. Code §19-11B-1 et seg. or these rules. The
commissioner will accept or deny the application for a
reinstatement of the permit and will give the terms and
conditions under which the permit will be reinstated.

15.8. If the commissioner finds that after the firm has
resumed production following a suspension of their Frozen
Desserts Manufacturer Permit that effective corrective action
has not begn taken, then thé comnissioner will hold a hearing to
determine i1f the Frozen Desserts Hanufacturér Permit should be
revoked.

13.9., Perscns who manufacture a product on an intermittent or
infrequent basis, s¢ that the standard enforcement peolicy cannot
apply, will enter into a consent agreement with the commissioner
for correcticn of all items found to be not in conformance with
W, Va. Code §19~-11B-1 et seq. or these rules.

15.10, Whenever an antibiotic or pesticide residue test is
found to be above tolerance, the commissioner shall notify the
manufacturer and/or distributor immediately of this fact and
shall begin an investigation te determine the cause of the
residue., The commissioner shall. require that any person found
to be responsible for the residue shall correct the cause of the
residue prior to the resumption of the manufacturing or
distribution of the product.

15.11. A perscn who performs a recall by veoluntarily removing

product from sale and distribution in an effective manner so as
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to limit the potential harm %o the health and well-being of the
public may be eligible for exemptions from the normal enforcement
policy. The commissioner shall consider the facts of each case
when making a decision on an exempticn.

15.12. The commissioner may apply the enforcement policy ip a
liberélrmanner in céges“;ﬁere all official product sample résults
that involve a product in the form actually Sold to the public
have been found to be in conformance with W. Va. Code §19-11B-1
et seq. or these rules.

15.13. The commissicner may suspend the standard enforcement
pelicy in cases where such actien is necessary to protect the
public health, safety or welfare,.

15.14. Resanmples will onlyrbe taken from machines that were
shown to be producing wviolative product the previous visit,
except for resamples needed to check that the nonviolative status
is being maintained according to the felleowing schedule:

15.14.a. After a first notice and one nonviolative sample,
resamples will be taken between 5 to 6 mnonths after +he
nonviolative sampls,

15.14.b. After a second notice and one nonviolative sample,
resamplés Will be taken between 3-4 months after the nonviolative
sample.

15.14.c. Othar resamples may be considerad necessary to

determine that the nonviolative status is being maintained.®
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(hh) The legislative rules filed in the state register on
the eighth day of August, one thousand nine hundred ninety-one,
modified by the commissioner o¢f agriculture to meet the
objections of the legislative rule-making review committee and

refiled in the state register on the twenty~fourth day of

" September, one thousand nine hundred ninety=-one, relating to the

commissioner of agriculture (West Virginia apiary law of 1891},
are authorized.

(ii) The legislative rules filed in the state register on
the eighth day of August, one thousand.nine hundred ninety-one,
modified by the commissioner o¢f agriculture to meet the
objecticns of the legislative rule-making review committee and
refiled in the state register on the twenty~-fourth day of
September, one thousand nine hundred ninety-one, relating to the
commissioner of agriculture (dispesal of dead poultry), are
authorized with the amendments set forth below:

On page two, section two, by adding a new subsection to read
as follows:

"2.8 'Disposal pit' means an opening dug in the ground to a
minimum depth of six feet, containing a minimum capacity cf 150
cubic feet, covered with a minimum of 12 inches of dirt, and
provided with one or meore openings for the introduction of
poultry. The openings shall be a nminimum size of eight inches
sqguare and equipped with tight lids. A disposal pit shall be

located in a site which will prevent contamination of the
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groeundwater or the surface water. This site should conform to
the standards established in this rule."

On page two, subsection 3.1 after the word "incinerator," by
adding the words "disposal pit,"

And,

On page two, by adding a new section, designated section 4,
to read as follows:

"§61-1C-4. Standards for Site Location for Disposal Pits.

4.1 No part of a disposal pit system shall be located in a
pecorly drained or filled area, or in any area where seasonal
flooding eccurs.

4.2 No part of a disposal pit system shall be located within
10 feet of a building, foundation or property line.

4.3 No part of a disposal ;it syster shall be located within
50 feet of a public water supply line or within 10 feet of a
private water supply system.

4.4 A dispesal pit shall be located at least 50 feet from a
private well or groundwater supply.

4.5 There shall be a minimum of three feet between the botionm
of a disposal pit and seasonal groundwater or rock, shale or any
other impermeahle laver.

4.6 The evaluation of the site for installation of a disposal
pit shall be based upen percolation test results. Percclation

tests shall be performed in the following manner:

18




10

11

12

13

14

i5

16

17

18

1s

20

21

22

23

24

25

4.6.1 Location - At least two holes shall be placed over the
selected site. The results of these twe test heles will be
averaged.

4.6.2 Holes shall be dug or bored from six to'eight inches
in diameter at the site where the disposal pit will be installed.
The holes should ke at least 24 inches in depth.

4.6.3 The bottom and sides of the heoles shall be scratched
with. a sharp peinted instrument or wire brush to remeve any
smeared soil surfaces which interfere with the absorption of
water into the seoil.

4.6.4 Loose dirt shall be removed from the bottom of the test
holes and twe inches of cparse sand or fine gravel shall be
placed into the holes to prevent sealing.

4.6.5 An eight or ten penny nail shall be placed in the wall
of each hole exactly six inches above the level of sand or
gravel.

4.6.6 The test hole shall be completely filled with water to
ground level. Water in the hole shall be kept to a depth of at
least 12 inches for a ninimum periecd of four hours before
beginning the percclation rate measurement.

4.7 Percolation rate measurement - Upon completion of the
above, the water depth in the heoles shall be adjusted to the
level of the nail. The number of minutes it takes for this six
inches of water (all the water) to be absorbed inte the soil

shall ke accurately determined. This time in minutes, divided by
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six, gives the rate of fall per inch. The average rate of fall
must be between five minutes and 60 minutes."

(33) The legislative rules filed in the state register on
the eighth day of August, one thousand nine hundred ninety-one,
modified by the commissioner of agriculture to meet +*he
objections of the legislative rule-making review committee and
refiled in the state register on the twenty-fourth day of
September, cne thousand nine hundred ninety-one, relating to the
commissioner of agriculture (licensing of livestock dealers), are
authorized. .

(kk) The legislative rules filed in the state register en the
fifteenth day of September, one thousand nine hundred ninety-two,
mecdified by the commissionfr of agriculture %o meet the
objections of the legislative rule-making review ccmmittee and
refiled in the state register on the eighteenth day of November,
one thousand nine hundred ninety-two, relating to the
commissioner of agriculture (commercial feed), are authorized.

{11) The legislative rules filed in the state register on the
fifteenth day of September, one thousand nine hundred ninety-two,
nodified by the commissionér of agriculture %o mest the
objections of the legislative rule-making review committee and
refiled in the state register on the nineteenth day of February,
one thousand nine hundred ninety-three, relating to the
commissioner of agriculture (geheral groundwater protection rules

for fertilizers and manures), are authorized.
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(mm} The legislative rules filed in the state register on the
fifteenth day of September, one thousand nine hundred ninety-two,
modified by the commissicner of agriculture to meet the
objec;ions of the legislative rule-making review committee and
refiled in the state register on the nineteenth day of February,
one tﬁousand nine hundred ninety-three, relating to the
commissioner of agriculture (primary and secondary containment of
fertilizers), are authorized with the amendments set forth below:

"On page five, by striking out all of subsection 5.5 and
inserting in lieu thereof a new subsection 5.5 to read as
follows: 'The operator or his licensed representative shall sign
and date each application under ocath.'; and

On page eighteen, by striking out all cf subsection 14.1 and
inserting in 1lieu therecf a new subsection 14.1 to read as
follows:

'All mnoneys for the purpose of the enforcement and
administration of this rule shall come from general revenue funds
appropriated by the legislature for that purpose. The net
proceeds of civil penalties collected pursuant to W. Va. Code
§20-5M-10a or any civil administrative penalties collected
pursuant to W. Va. Code §20-5M-10c will be deposited in the
groundwater remediation fund established in W. Va. Code §20-5M-1,
et seq.'",

(nn) The legislative rules filed in the state register con the

fifteenth day of September, one thousand nine hundred ninety-two,
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nodified by the commissioner of agriculture to meet the
ocbjections of the legislative rule-making review committee and
refiled in the state register on the nineteenth day of Fsbruary,
ocne thousand nine hundred ninety-three, relating to the
cemmissioner of agriculture (general groundwater protection rules
for pesticides), are authorized.

{oo) The legislative rules filed in the state register con the
fifteenth day of September, one thousand nine hundred ninety-two,
medified by the commissiocner of agriculture to meet the
objections of the legislative rule-making revfgw committee and
refiled in the state register on the nineteenth day of February,
one thousand nine hundred ninety-three, relating to the
commissioner of agriculture (bulk pesticide operaticnal rules),
are authorized. )

{pp) The legislative rules filed in the state register on the
fifteenth day of September, one thousand nine hundred ninety-two,
modifled by the ccemmissioner of agriculture to meet the
opjecticns of the legislative rule-making review committee and
refiled in the state register on the nineteenth day of February,
one thousand nine hundred ninety-three, relating to the
commissioner of agriculture‘(non-bulk pesticide rules for
permanent operaticnal areas), are authorized.

(qg) The legislative rules filed in the state register con the

sixteenth day of April, one thousand nine hundred ninety-three,

modified by the cocmmissicner of agriculture to meet the
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cbhjections of the legislative rule-making review committee and
refiled in the state register on the twenty-sixth day of July,
one thousand nine hundred ninety-three, relating to the
commissioner of agriculture (animal disease control), are
authorized.

(rr) The legislative rules filed in the state reqistef on
the third day of August, one thousand nine hundre@ ninety-three,
modified by the commissioner of agriculture to meet the
objections of the legislative rule-making review committee and
refiled in the state register on the eighth day of October, one
thousand nine hundred ninety-three, relating to the commissioner
of agriculture (auctioneers), are authorized.

{ss)_The legiglative rules filed in the state register on the

fifteenth day of August, one thousand nine hundred ninetv-four,

medified by the commissioner of agriculture to meet the

obiections of the legislative rule-making review committee and

refiled in the state register on the eleventh day of Octcber, one

thousand nine hundred ninetv-four, relating to the commissioner
of agriculture (inspectien of nontraditional, domesticated
animals), are authorized.

NOTE: The purpose of this bill is to authorize the
Commissioner of Agriculture to promulgate legislative rules
relating to the inspection of nontraditional, demesticated
animals.

Strike-throughs indicate ianguage that would be stricken from
the present law, and underscecring indicates new language that
would be added.
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SB 64 authorizing, Title 61, Series 23D, Inspection of Nontraditional Domesticated Animals,
passed the Legislature on March 11, 1995, It is was signed by the Governor on March 23, 1995.

You have sixty (60) days after the Governor signs SB 64, to final file the legislative rule with
the Secretary of State’s office. To final file your legislative rule, fill in the blanks on the enclosed form
#0, the "Final Filing" form and file the form with our office with a promulgation history of the rule.
Authorization for your legislative rule is cited in SB 64 section 64-9-1(c). The agency may set the
effective date of the legislative rule up to ninety (90) days from the date the legislative rule is final filed
with the Secretary of State’s office. Please have an authorized signature on the bottom line.

#EIMPORTANT: YOUR AGENCY MUST SUBMIT A CLEAN COPY OF THE
LEGISLATIVE RULE ON DISK, WITH ALL UNDERLINING, STRIKE-THROUGHS
AND HEADERS/FOOTERS TAKEN OUT, TO OUR OFFICE WHEN FINAL FILING
THE RULE. THE DISK MUST BE ON A WORD PERFECT (5.1 OR 5.2 VERSION) OR
WORD PERFECT COMPATIBLE COMPUTER SYSTEM 3 1/2" DOUBLE DENSITY
DISK. STATE ON THE DISK THE FORMAT THE RULE IS IN AND THE TITLE IT
IS FILED UNDER. THIS WILL ENABLE US TO ENTER YOUR RULES ON THE
LEGISLATIVE DATA BASE. REMEMBER THE TEXT OF THE COMPUTER FILED
RULE MUST BE IDENTICAL - WORD FOR WORD, COMMA FOR COMMA, WITH

ALL UNDERLINING, STRIKE-THROUGHS AND HEADERS/FOOTERS TAKEN OUT,
AS THE HARD COPY AUTHORIZED BY THE LEGISLATURE.

After the final rule is entered into the legislative data base, the rule will be sent to the agency
for review and proofing. Following confirmation or corrections, as the case may be, the Secretary of
State shall submit to the agency a final version of the rule for their records.

If you have any questions or need any assistance, please do not hesitate to call our office.

Thank You
Administrative Law Division




