f Do Mot Mark In this Box
P .WEST VIRGINIA
' SECRETARY OF STATE T
, KEN HECHLER P
ADMINISTRATIVE LAW DIVISION 23l 21170
Form#6 - ‘ - S

SECRET 277 p o f

NOTICE OF FINAL FILING AND ADOPTION OF A LEGISLATIVE RULE AUTHORIZED
BY THE WEST VIRGINIA LEGISLATURE.

AGENCY: _West Virginia Department of Agriculture TITLE NUMRER.. 01

AMENDMENT TO AN EXISTING RULE: YES___, NO_x_
IF YES, SERIES NUMEBER OF RULE BEING AMENDED:
TITLE OF RULE BEING AMENDED:

IF NO, SERIES NUMBER OF NEW RULE BEING PROPOSED: R

TITLE OF RULE BEING PROPOSED:
West Virginia Fish Processing Rules

THE ABOVE RULE HAS BEEN AUTHORIZED BY THE WEST VIRGINIA LEGISLATURE.

AUTHORIZATION IS CITED IN (house or senate bill number) ___Senate Bill &%
61-9-1(e) March 11, 1995

SECTION S . PASSED ON

THIS RULE IS FILED WITH THE SECRETARY OF STATE. THIS RULE BECOMES EFFECTIVE ON

May 1, 1995
THE FOLLOWING DATE: _

AL

AUTHORIZED SIGNATURE




L
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TITLE 61
LEGISLATIVE RULE
WEST VIRGINIA DEPARTMENT OF AGRICULTURE

SERIES 234
WEST VIRGINIA FISH PROCESSING RULES

§61-23A-1. General.

1.1. Scope. -~ This rule is intended to
provide a vehicle for uniform inspection of
fish processing facilities in the state with the
purpese of assuring the highest guality and
safety of the finished product as possible.

1.2. Authority, -- W. Va. Code
§19-29-1 et seq.

1.3. Filiog Date. -- April 5, 1995.

1.4, Efifective Date. -~ May 1, 1993,

§61-23A-2, Incorporated by Reference,

2.1. The following documents are adopted
in their entirety:

2.1.a. 21 CFR parts 123 and 1240.60;

2.1.b. The U. S. Food and Drug Ad-
ministration "Fish and Fishery Products Haz-
ards and Controls Guide™

2.1.c. The U. S. Food and Drug Ad-
ministration "National Shellfish Sanitation
Program Manual of Operations Part II Sanita-
tion of the Harvesting, Processing and Distri-
bution of Shellfish”; and

2.1.d. 21 CFR part 110 Current Good
Manufacturing Practice in Manufacturing,
Packing, or Holding Human Food.

§61-23A-3. Definitions.

3.1. "Adulterated" means a fish or fishery
product carries or contains any poisonous or
deleterioussubstance or compound or pathogen
in 2 quantity that may render it injurious to
human health; was produced, processed, irams-

was treated with or exposed to che
chemotherapeutics{drugs}, L — _
heavy metals, pesticides, temperatutes or any |
i ("{1
spact Pepe”

5o

conditions in a manner that violates this rule;
or was not produced according to an approve

HACCP plan. FAEAIT

3.2. "Aquaculture” means the co

3.3. "Commissioner" means the Com-
missioner of Agriculture or his or her designee,

3.4. "Fisk' means fresh or saltwater fin
fish, molluscan shellfish, crustaceans, and

other forms of aquatic life other than birds or
mammals, ﬁ ’
/

3.5.  "Modified atmosphere—p/;ckaging“
means the food-packaging technique in which
the air in the package or container is replaced
by one or more gases, in various concentra-
tions, before sealing. The purpose of this type
of packaging is to extend the refrigerated shelf
life of the product by limiting microbial
growth or detrimental changes in the food.

3.6. "Official Sample" means any sample of
water, soil, fish, feed, drugs, pesticides, cther
ingredients, containers and/or products taken
by the commissioner or approved laboratory in
accordance with this rule.

3.7. "Processing' means bandling, storing,
heading, gutting, shucking, freezing, changing
into differeat market forms, manufacturing,
preserving, packing, labeling, or holding. This
definition does not apply to the operation of a
retail establishment.

3.8. "Samitary Zone" means & separation of
operations by location, partition, air flow, or
enclosed systems.

3.9. "Risk Assessment Basis” means con-
sidering grades from past inspections, viela-
tions, treads, conditioms, observations and
other information to estimate the likelibood of
a danger or safety hazard occurring and to
determine the frequency and priority of future
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inspections.

3.16. "Safety Hazard" means acy biologi-
cal, chemical, or physical property that may
cause, allow, or contribute to an unacceptable
human healib risk in the final product or food.

-

3.11. "Smoked ﬁs{ﬁmeans fish that is
prepared by treating it with salt {(sodium
chloride) and ther subjecting it to the direct

action of smoke from burning wood, sawdust
or similar material, /
Pt

2
3.12. "Vacuum-packaged" means the food-
packaging technique in which air in a package
is removed before sgaling. é/

3.13. "Water- phase 5alt Content” means the
percent salt(sodium chloride)in the finished
product as determined by the method of analy-
sis for water-phase salt content on the "Offi-
cial Methods of Analysis of the Association of
Official Analytical Chemists,” 15tk ed.(1990)

3.1. "Wholesome" means in scund condi-
tion, clean, free from adulieration, and other-
wise suitable for use as human food.

3.15. "Fishery Product' means any edible
human food product derived in whole or in
part from fish, including fish that has been
processed in any manner,

§61-23A-4. Powers and Duties of the Com-
missioner, -

4.1. The commissioner has the power and
aunthority to:

4.1.a. Enter and inspect, during rea-
sonable hours, any location except fish katch-
eries operated by the State of West Virginia or
the United States of America, where fish or
fishery products are processed, sold, stored or
transported for human consumption. The
inspection includes, but is not limited to pho-
tographing, video taping, verifying, copying,
and aunditing computer files, records and
papers relating to the processing of fish for
human food as is necessary to determine com-
pliance with this rule and to investigate con-
sumer complaints.

4.1.2.1. The inspection also in-
cludes, but is not limited to photographing,
video taping, verifying, and observing the

premises, vehicles, personnel and activities;

4.1.b. Examine, sample and fest water,
fish, pesticides, raw materials, other ingredi-
ents, containers, packaging, and/or products
used or intended for use in the processing,
storage, sale and/or transportation of fish or
fishery products for human consumption;

4.1.c. Copoperate with and enter into
agreements witk governmental agencies of this
state and any other states, agencies of the
federal government and foreign governments,
and private associations in order to carry out
the purpose and provisions of this rule;

4.1.d. Detain, embargo, or quarantine
fish or fishery product, processing area, hold-
ing area, or tremsporiing vehicle by affixing
thereto atag or cther appropriate marking, and
giving notice thereof in writing to the proces-
sor, holder or transporter. The Commissioner
may take this action when fish or fishery
products have been found to be or are be-
lieved to be:

4.1.d.1. In violation of the provi-
sions of this rule; or e palt
-.*gNO‘:Q ow-} 2R
4.1.d2. Vinfected with a human
pathogen that could present a public health
safety hazard.

4.1.d.2.a. Upon confirmation of
a violation of this rule or the presence of a
human pathogen, the Commissioner may seize
and/or condemn and order the fish or fiskery
product disposed of as necessary to ensure the
safety of consumers.

4.1.e. Embargo, detain, or quarantine
a perishable produet, even if the practical
result is to bring about the involuntary disposal
of the product. '

4.1e.l., The Commissioner shall
exercise this power using all reasonable means
to determine if the product is adulterated or
otherwise not in compliance with this rule in
as short a time frame as possible and shall
promptly Jift the embargo order if the product
is found to be in compliance with this rule;

4.1.f. Issue, suspend, revoke or deny
licenses in accordance with this rule;
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4.1.g. Inmspect and/or cop [ records
required by this rule. All reqty@fi records
must be made available to theWommissioner
within 24 hours of his or her request. Records
kept on computer files shall have 2 backup file

on a separate disk, or hardcopy;

4.1.h. Develop appropriate inspection,
embargo, quaractine, detainment and other
regulatory forms as necessary for the enforce-

ment of this rule. ] {;

4,14, Assess civil penalties and refer
viglations to a court of competent jurisdiétion
for the viclation of this rule. Nothing in #lis
rule shall be construed as requiring thevom-
missioner to assess a civil penalty, report for
prosecution or imstitute an embargo, detain-
ment, or quarantipe for the violation of this
rule when he or she believes that the public
interest may best be served by a written notice.

4.2, The Commissioner shall be guided by
the apalytical results when determining wheth-
er fish or fishery products conform to this rule
and other rules and laws of the Siate of West
Virginia.

4.3, The Commissioner shall provide
assistance, education, information, and train-
ing on HACCP to improve the safety and
quality of tke aquaculture industry in West
Virginia, T

§61-22A-5. Hazard Analysis Critical Control
Point Plan.

5.1. All commercial processors of fish and
fishery products for human consumption shall
have and implement a written Hazard Analysis
Critical Coztrol Point Plan approved by the
Commissioner, for each product and process-
ing location using the U. 8. Food aad Drug
Administration Fish and Fishery Products
Hazards and Controls Guide,

5.2, The HACCP plan shall include all
seven recognized principles of a HACCP plan.
The plan shall:

5.2.a. Identify the potential safety
hazards associated with food production at all
stages, from growing, barvesting, processing,
manufacturing, and distribotion, until the
point of consumption. It shall assess the likeli-

hood of the hazards occurring and identify the
preventative measures for thelr control;

5.2.b. Determine the critical control
points, or poiats, procedures apd operational
steps, that can be controlled to eliminate or
minimize the likelihood of the safety hazards
oceurring; :

5.2.c. Establish the critical limits, or
target levels and tolerances which must be met
to ensure the critical control point is under
control;

5.2.d. Establish a monitoring system to
ensure control of each critical control point by
scheduled testing or observations;

5.2.e. Establish corrective action to be
taken when there is a deviation or loss of
control at a critical control point identified by
monitoring;

5.2.f. Establish a system for verifica-
tion which includes supplementary tests and
procedures to affirm that HACCP is working
effectively; and

5.2.g. Establish a record keeping sys-
tem to document all procedures, monitoring
information and the HACCP plan.

5.3. Failure of a processor to have and
implement a HACCP plan that complies with
this rule or o meet other requirements set
fortk by this rule will render their fish and/or
fishery products adulterated.

5.4. Processors producing their own fish
for processing may have one combined
HACCP plan addressing both production and
processing. ‘

§61-23A-6. Processor Licensing.

6.1. All commercial processors in the state
of West Virginia shall:

6.1.a. Apply for a fish processing
license from the Commissioner;

6.1.b. Submit a HACCP plan to the
Commissioner with the request {or licensing;

6.1.b.1. After a review if the
HACCP plan is considered adequate, the
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Commissioner may provisiogally approve the
HACCP plan. Once the prg:/:cssor has success-
fully completed all other requirements feor
licensing and has been jésued a license, he/she
mayv operate under thg/provisionally approved
HACCP plan. Thewdommissioner will review
the actual operation of the HACCP plap, and
may require revisions as necessary to protect
the health and safety of consumers.

6.1.c. Submit for review and approval
three(3) complete sets of blueprints or draw-
ings with specifications that fully and cleasly
illustrate plans as the applicant proposes Lo
have the facility constructed or modified;

5.1.d. Submit to the West Virginia
Department of Agriculture with the request
for licensing a letter from the State or County
Health Authorities stating that the plant waste
system is acceptable;

6.1.e. Submit to the West Virginia
Department of Agriculture with the request
for licensing a letter from the State or County
Health Anthorities stating that the plant pota-
ble water supply has been tested and is accept-
able;

6.1.f. Submit the fee required in this
subdivision along with application for licepse:

Average Finished Product aI =7
Class' Poundage Processed per Year:  Fee

e
(I"“\.
X
5
7z
I

Small G
Medium: 2
Large i over 3

6.1.g. Submit required materials for
each location of processing coperations on
forms prescribed by the Commissioner;

6.2. Before issuing any license required by
the provisions of this rule, the Commissioner
shall inspect the applicant’s establishment and
review the HACCP plan and other license
application materials, If the Commissioner is
satisfied that the establishment is clean and
sanitary, properly equipped, has met the re-
quirements set forth by this rule and all em-
ployees are properly trained and have met
requirements set forth in this rule, he or she
may issue the license.

6.3. Processors are responsible for baving
potable water supplics retested and certified by
local or state health authorities:

6.3.a. Annpually for approved public
water supplies; and

6.3.b. Every six (6) months for private
wells,

6.4, The Commissioner mayv deny, revoke
or suspend any fish processing license when
he/she concludes the seriousness of violations,

lincluding irreparable harm tothe environment,

hazards to the health and safety of the public
and eccnomic damages to the public warrant

such action. /; qu% G
nes ‘

6.5. Th%mmissioner shall deay the 5

issuance of a'Fish Processing License” until all ¥
conditions set forth under this section have &
beer complied with, Once issued the "Fish h,}‘:' ,56\
Processing License” remains valid unless vel- A

e R

untarily surrendered, suspended or revoked by

the Commissioner. Once the(Fish Processor d 3 {\”f’
License)is voluntarily surrendered, or revoked ‘(‘ ‘.,/J,v
R T S —

the processor must reapply and submit all \"J‘

materials required under this section toreceive Can
a new license, B

§61-23A-7,
Practices.

Current Good Manufacturing

7.1. Regulations applicable to Current
Good Manufacturing Practices apply in deter-
mining whether the facilities uwsed in the
manufacture, processing, packingor holding of
fish and f’sherg« products for buman conspmp-
tion are safe, and whether these products have
been processed under sanitary conditions.

§61-23A-8. Buildings and Facilities.

8.1. The fish or fishery product must be
processed in a manner to prevent contamina-
tion by exposure to areas, utensils, or equip-
ment involved in earlier processing steps,
refuse, or other safety hazards.

A

8.2. All utensils and surfaces of equipment _.;‘G‘Ev

that contact food during processing shaﬂ\/‘j '{}({a’c

be ¢leaned and sanitized with effective clean-
ing and sanitizing preparations at the following
intervals:
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8.2.a. Cleaned at the end of the days
operations;

8.2.b. Cleaned and sanitized at least
every four hours during the processing of
cooked, ready-to-ecat fishery products;

8.2.c. Sanitized before the beginning of
the days operations; and

8.2.d. Cleansd and sanitized after any
interruption during which food contact surfac-
es may have become contaminated.

8.3. Until properly cleaned and sanitized,

equipment must prevent the contamination of
food with lubricants, fuel, metal, {ragments,

- -wcod fragments, conlaminated water, or any

X??;@

employees’ hands, gloves and cuter garments -
and utensils and surfaces of equipment pfat
% The

contact raw product shall not contact}
fish or fishery product after it has entered the
smoking chamber, 2) cooked product, or 3)ice.

8.4. Readily understandable signs direct-
ing emplovees handling unprotected food,
unprotected food-packaging materials, or
food-contact surfaces te wash and sanitize
their hands before they start work, after each
absence from post of duty, and when their
hands have become sciled or contaminated,
shall be conspicuously posted in the processing
room(s), finished product packing room(s), and
in al]l other areas where sanitary conditions are
required.

8.5. Handwash facilities shall be conve-
niently located to permit use by all employees
in fish preparation and processing areas,
Handwashing facilities shall be accessible to
these employees at all times.

8.6. Handwashing facilities shall be locat-
ed in or immediatelv adjacent to toilet rooms
or their vestibules, and readily understandable
signs directing employees to wash and sanitize
their hands after using tollet facilities and
before returning to the processing or packing
areas shall be conspicuously posted.

§61-23A-9. Equipment.

9.1. All plant equipment and utensils must
be properly maintained and designed and of
such material and workmanship as to be ade-
quately cleaned, sanitized and corrosion resis-
tant, The design, construciion, and use of

otker contaminants. All equipment must be
installed and maintained as to facilitate the
cleaning and sanitizing of the equipment and
all adjacent spaces. Surfaces that contact food
must be corrosion resistant when in contact
with food. Food contact surfaces must be
made of nontoxic materials and designed to
withstaed the environmernt of their intended
purpose and the action of the food, and clean-
ing and sanitizing agents, Food contact sur-
faces must be maintained to protect the food
from being contaminated from any source,
inciuding unlawful indirect food additives.

¢.2. Containers used tc transport, brine or
store fisk must not be nested while they con-
tain fish or otherwise handled during process-
ing or storage in a manner conductive to con-
tamination of their contents. '

9.3. Cleaning and sanitizing of utensils and
portable equipment must be conducted in an
area set aside for these purposes or in a segre-
gated fashion so as to prevent contaminatior of

" food.

9.4. Each freezer and cold storage com-
partment used to store and hold food must be
fitted with a thermometer or temperature
recording device installed to show the temper-
ature accurately within the compartment.

9.5, Instruments and controls used for
measuring, regulating, or recordiag tempera-
tures must be accurate and maintained on a
regular schedule, and adequate in number for
their designated uses. '

9.6. Thermometers or other temperature-
measuring devices must have an accuracy of +
or - 2° Farenheit and graduations must not
exceed 2° Farenheit within a range of 10°
Farenheit of the processing temperature. The
accuracy of these devices must be maintained.

9.7. Compressed air or other gases used to
clean food-contact surfaces or equipment must
be treated or filtered in such a way that food
is not contaminated with unlawful indirect
food additives.

9.8. Each smoking chamber must be
equipped with a temperature monitoring
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device so installed as to accurately indicate at
all times the temperature of the air and of the
fish within the smoking chamber.

99, Equipment and utensils must be
positively marked or segregated in some way Lo
ensure that equipment and utensils used to
handle raw f{isk or fishery products are not
used to handle fish or fishery products which
bave entered the smoking chamber or cooked
ready-to-eat fish or f{ishery products until
properly cleaned and sanitized,

§61-23A-10, Product Management.

10.1. The evisceration of [ish shall be
copducted in an area segregaled or separate
from other processing operations. The evis-
ceration shall be performed with minimal
disturbance of the intestinal tract contents,
The fish, including the body cavity, shall be
washed thoroughly with a vigorous spray or a
continuous water flow system immediately
following evisceration,

10.2. Sanitary zones shall be established
around areas where cooked or smoked product
1s handled and stored. In such areas, objects
and emplovees that have come into contact
with waste, raw product, or other ipsanitary
objects shall be excluded.

10.3.  Packaging material, equipment,
employees, and in-process materials that enter
a sanitary zone shall be treated in a manner
that will minimize the risk of the introduction
of microorganisms,

10.4. All operations including receiving,
processing, and packaging shall be conducted
utilizing clean and samitary methods and shall
be conducted as rapidly as practical and at
temperatures that will not cause any material
increase in bacterial or other microorganic
content or any deterioration or contamination
of the processed fish.

10.5. . Cooked ready-to-eat arnd smoked
fish or fishery products shall be handled only
with clean and sanitized hands, gloves or
utensils. These products shall be handled with
a minimum of manual contact.

10.6. TUnprocessed fish, raw fish and
fishery products, cooked ready-to-eat fishery
products, smoked fishery products, and raw

moltuscan shellfish shall be physically separat-
ed from each other during refrigerated storage
te minimize the possibility of cross contamina-
tion.

10.7. Refrigeration units nsed to store
fish, fishery products, or raw materials during
any stage before and during processing shall
operale at a temperature at or below 40°F
{4.4°C). All processed fish shall be distributed
and sold at refrigerated temperatures that do
not exceed 40°F (4.4°C) except that processed
fish that have a water-phase salt level of at
least 17 percent do not require refrigeration.

10.8. Fish and fishery products must be
protected against contamination including
contaminants which may drip, drain, or be
drawn into the product before, during and
after processing.

10.9. Vacuum-packaging or modified
atmosphere-packaging of processed fish or
fishery products shall only be conducted with-
in the facilities of the manufacturer,

10.10. Shipping containers, retail pack-
ages, and shipping records relating to pro-
cessed fish shali indicate by appropriate label-
ing, the perishable nature of the product.
Frozen product shall indicate that the produvct
shal remain frozen until thawed at refrigerat-
ed temperatures and shall not be refrozen.
Refrigerated product shall clearly and conspic-
ucusly state "Keep Refrigerated at 40°F or
below".

10.11. Each container of cooked ready-to-
eat and smoked fishery products shall have an
identifying code which shall be legible and
permanently marked. This code shall identify
the plant where the product was produced and
the date the product was packaged.

§61-23A-11, Records.

11.1, Every operator of a fish processing
plant skall keep a record of every transaction
involving the sale and distribution of processed
fish and fishery products. The records, in
addition to the names and addresses of the
persons or firms involved shall contain the
code numbers of each lot involved.

11.2. Fish processing records shall be
legibly writtea, printed or filed on electronic
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mediain Englisk and shall identify the product
processed, identi{ying lot code, the number of
containers per coding interval, and the year,
and dav and period when each lot was pack-
aged.

§61-23A-12. Employees.

12.1. All employees shall thoroughly wash
and sanitize their hands and forearms before
starting work. All employees shall wash and
sanitize hands during work hours as often as
necessary to remove soil and contamination,
after working with raw fish products, before
handling ready-to-eat products, after visiting
the toilet room, after using tobacco, or after
eating or drinking.

12.2. Effective hair and beard restraints
shall be used bv emplovees who process, pre-
pare or handle food to keep exposed hair and
beards from food or food contact surfaces.

12.3. No person shall use tobacco, eat, or
drink in food receiving, processing, packaging,
storage or handling areas.

12.4. Employees shall maintain a high
degree of personal cleanliness and shall con-
form to good hygienic practices during all
working periods. Personal cleanliness includes
clean clothing.

12.5. Employess shall remove all insecure
jewelry, and shall remove from the hands and
forearms any jewelry that cannot be pro- perly
sanitized.

12.6. Emplovees who have an illness, skin
infections and/or communicable forms of
infection, including but aot limited to cuts,
burns, boils, abrasions, wounds, open lesions
or bandages on the hands, face or forearms
shall not perform work activities in which
there is a likelihood of contaminating food,
food packaging or food contact surfaces until
the condition is corrected. It is the duty of the
supervisor to ask employees about such medi-
cal conditions and the duty of the employee to
report them prior to the start of each
workshift,

§61-23A-13, Transport.

13.1. All fish transported for sale and/or
processing for human food in the state of West

Virginia shall be:

13.1.2. Alive and in good health whep
harvested from the water; and

13.1.b. Maintaired alive; or maintained
in a constant iced or mechanically refrigerated
state ensuring an internal body temperature of
40°F (4.4°C) or below; except that:

13.1.b.1. Skellstock shall be main-
tained in a constantly iced or mechanically

‘refrigerated siate enmsuring an imternal body

temperatare of 50°F (10°C) or below after
harvest;

15.1.b.2. Shucked shellfish shall be
maintained in a constant iced or mechanically
refrigerated state ensuring ar internal temper-
ature of 40°F {4.4°C) or below; and

13.1.b.3. Processed fish that have a
water-phase salt level of at least 17 percent do
not require refrigeration.

13,2, All fish intended for human con-
sumption shall be transported or held in clean
non-toxic, pathogen- free containers.

13.3. Urprotected raw f{ish and fishery
products, cocked ready-to-eat fishery prod-
ucts, smeoked fishery products and molluscan
shellfish shall be physically separated to mini-
mize the possibility of cross contamination
during transport.

13.4. No other cargo shall be placed on or
above f{ish or fishery products unless all cargo
is packed in sealed, crush resistant waterproof
containers,

13.5. A written notification of any and all
drugs, feed and color additives, pesticides
and/or medicated feeds administered to the
fisk or fishery product, skzll accompany all
shipments of human food fish to otkher produc-
ers, wholesalers, retailers and/or processors.
The written notification shall include the
pame, address, and telephorne number of the
grower; the name and dose of the drag, color
additive, feed additive, pesticide or medicated
feed; the date administered and the length of
required withdraw period; the date of sale; and
the lot number of the fisk, This notification
shall be signed by the grower.
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13.5.a. If po drugs, feed and color
additives, p&slicides or medicated feeds have
been administered, 2 written statement includ-
ing the lot number of fish signed by the grow-
er indicating the absence of drugs, feed and
color additives, pesticides or medicated feeds
shall accompany the shipment,

13.6. Every reasonable effort shall be
made to keep fish and fishery products intead-
ed for human consumpiion wholesome, un-
spoiled, and unadulterated.

13.7. Ice used for cooling fish and fishery
products shall be made from drinking water
certified potable by State or County Health
authorities.

13.7.a. After uvse for cooling fish or
fisherv produets, ice shall not be used as
human f{ood.

§61-23A-14. Laboratory Testing.

14.1. The Commissioner of Agriculture
shall establish and maintain or make provisions
for approved laboratory testing facilities for
the purpose of enforcing the analytical aspects
of this rule.

14,2, The methods used for analyzing
samples will be those found in the Qfficial
Methods of Analysis by the Association of
Analytical Chemists, 15th edition 1990; or the
United States, Food and Drug Administrations
Bacteriological Analytical Manual, 7th edition,
1992; or The Pesticide Analytical Manual,
Volume I, and II, Foods and Feeds; or other
methods as approved by the commissioner.

§61-23A-15. Prohibited Acts.
15.1. It is unlawful to:

15.1.a. Produce, hold, transport, sell or
offer for sale fish or fishery products in viola-
tion of this rule;

15.1.b. Sell cr offer for sale any {ish or
fishery product for human consumption which
is adulterated or not wholesome;

15.1.c. Remove any tag or order af-
fixed by the Commissioner unless the removal
is authorized by him or her;

15.1.d. Impede, hinder or otherwise
prevent, or attempt to prevent the Commis-
sioner in the performance of kis or ker duties
in connection with the provisions of this rule;

15.1.e. Falsify or falsely log any values
on any record or records required by this rule;

15.1.f. Remove or dispose of detained,
embargoed, or guarantined fish or fishery
preducts by sale or otherwise without the
permission of the Commissioner or the courts;

15.1.g. Continue aquaculture operations
until released from the cease and desist order
by the Commissioner or the couris;

15.1.h. Process, sell or offer for sale to
the public any molluscan shellfish ualess it is
obtained from a shellfish dealer listed in the
most recent monthly publication of the Inter-
state Certified Shellfish Shippers List pub-
lished by the U.S. Food and Drug Administra-
tion;

15.1.1. Sell or offer for sale fish or
fishery products unless the label displays the
acceptable market name or common pame
specified for the species in the most recent
annual publication of Tke Seafood List, FDA’s
Guide 1o Acceptable Market Names for Sea-
food Sold In Interstate Commerce;

15.1.j Process fish or fishery products
for sale unless the processor is licensed and
inspected by the Commissioner;

15.1.k. Sell or offer for sale fish or
fishery products for human consumption
which contain levels of chemicals or drugs in
excess of the action levels listed in the tables in
this subdivision:

15.1.k.a. Tablel - ion levels for
chemicals in Fish and Fishery products. gx
, B sheDWD e bowtes et T oty

Chemical Level Action
Aldrin plus Dieldrin 0.3 ppm
Chlordane 03 ppm
Endrin 4.3 ppm
Heptachlor plus

Heptachlor epoxide 0.3 ppm
Chlordecone 0.3 ppm

DDT plus TDE plus DDE 5.0 ppm
Mirex 0.1 ppm

™
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Toxzaphene 5.0 ppm
FCB 2.0 ppm
Methyl Mercury 1.0 ppm
Sulfite 100 ppm
15.1.kb. Tab - Action levels for

ery products.

drugs in Fish and Fi )
PIREN b\.a\D\L‘mm*-

,b\,\

Drug Action Level ™'
Oxytetracycline 0.1 ppm
Sulfamerazine 0.0 ppm
Sulfadimethoxine

plug ormetoprim 0.1 ppm

15.1.1. Slaughter or process products
other than fishery products in a licensed fish
processing facility.

§61-23A-16. Penalties.
16.1, Civil Penalties

16.1.a. Any person viclating any of the
provisions of this rule may be assessed a c¢ivil
penalty of up to five hundred ($500.00) dollars
for a first cffense and up to five thousand
{$5,000) dollars for subsequent offenses. In

eterpfining the amount of the civil penalty,
the'Yommissioner shall give due consideration
to the history of previous vioclations of any
person; the seriousness of the violation, in-
cluding any irreparable harm to the environ-
ment, any hazards to the health and safety of
tke public and zny economic damages to the
public and the demonstrated good faith of any
person charged in attempting to achleve com-
pliance with this rule before and after written
notification of the viglation.

16.1.b, The civil penalty is pavable to
the West Virginia Department of Agriculture
and is ccliectable in any manner aow or here-
after provided for the collection of debt. If
any person liable to pay the civil penalty
peglects or refuses to pay the same, the amount
of the civil penalty, together with interest at
ten percent (109%), is a lien in favor of tke state
of West Virginia upon the property, both real
and personal, of that person after the lien has
been entered and docketed to record in the
cournty where such property is sitvated. The
clerk of the county, upon receipt of the certi-
fied copv of the lien, shall enter the lien to
record without requiring payment of costs as a
conditioa precedent to recording.

o
g s 1‘:‘\
o X

16.1.c. Nothing in this rule shall be
construed as requiring the Commissioner to
assess a civil penalty or to institute an embar-
go, detainment, quarantine or cease and desist
order for violation of this rule when he or she

.~ believes that the public interest may best be

served by a writlen notice of violation.
16,2, Criminal Penalties

16.2.1. Any person who violates any
provision of this rule is guilty of e misdemean-
or, and upon conviction thereof;

16.2.1.a. Shall for the first offense
be fined not less thar fifty (50) nor more than
- five hundred {8500.00) dollars;

16.2.1.b. Shallupon each subsequent
offense be fined not less than ome huandred
($100.08) nor more than one thousand
(§1,000.00) dollars; and

16.2.1.c. May be imprisoned in the
county or regional jail not more than six (6)
months or both fined and imprisoned.

16.2.2. Magistrates have concurrent
jurisdiction with eircuit courts to enforce the
provisions of this rule.

§61-23A-17. Confidentiality of Trade Se-
crets,

17.1. The commissioner may not make
public information which relates to trade
secrets, commercial or financial information
obtained from a person or privileged or confi-
dential information: Provided that when the
information is necessary to carry out the pro-
visions of this rule, this information may be
revealed, subject to protective order, to any
federal, state or local agency consultant or may

~ be revealed, subject to protective order, at a
‘xlkrfteygearing or in findings of fact issued by
th

ommissioner,
§61-23-18. Enforcement Policy.

18.1. The Commissioner will inspect fish
processors on a risk assessment basis with the
purpose of assuring wholesome, unspoiled and
unadulterated fish and fishery products, All
processors inspected will receive a grade of
"A", "B", "C", or "Unsatisfactory". Processors
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will initially be inspected at least once a week
for a minimum of a one month period. After
this initial inspection period processors earn-

ing:

18.1.a. A grade of "A" during an in-
spection will require reinspection at least once
three months;

18.1.b. A grade of "B" during an io-
spection will require reinspection at least once
avery two (2) months;

18.1.c. A grade of "C" during an in-
spection will require reinspection at least once
every month;

18.1.d. A grade of "Unpsatisfactory”
during arn inspection shall result in the suspen-
sion of the Fish Processing Licenmse. When
reinspection of the plant results in a grade of
C or higher the Commissioner may reinstate
the Aquaswirre Processing License; and

Fis &

18.1.e. A grade of "Failure” during an
inspection shall result in the revocation of the
*Agaunacnlture Processing License” until the
processor- successfully reapplies for and is
issued a new license.

18.2, In no way is this enforcement policy
intended to prohibit the Commissicner from
inspecting a producer’s facility more frequent-
Iy in the event that he or she believes it is
necessary. -

18.3. All fish and fishery products for sale
as human food shall be processed and trans-
ported according to all provisions of this rule,
Fishk and fishery products transported and/or
processed by private citizens exclusively for
the consumption by themselves, their immedi-
ate family, nonpaying guests, and employees,
or fish transported in the operation of fish
batcheries by the state of West Virginia or the
United States of America are exempt from this
rule.

18.4__Processors have three years from the
effective date™of this rule to comply with
sections S,and 6.1.b. and 6.1.b.1. and 6.2.0f
this rule concerming the implementation of
HACCP. Processors have two (2) years from
the effective date of this rule to fully comply
with all otber sections of this rule.
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TITLE 61
LEGISLATIVE RULE
WEST VIRGINIA DEPARTMENT OF AGRICULTURE

SERIES 23
Proposed West Virginia Agquaculture Farm Rules

§61-23-1. General

1.1 The commissicner will inspect aguaculture production on a voluntary
basis for a period of three vears. At the end of this three year period the
Aquaculture Farm Rules shall be reviewed to determine whether the rule should
become mandatory. Agquaculture bproducers wishing to participate in the
voluntary inspection program must apply in writing to the commissioner. Once
a producer enters the voluntary program they will be required to produce fish
according to all the provisions of this rule for the remaining portion of the
three vear period. The inspecticons will be conducted on a risk assessment
basis with the purpose of educating farmers and assuring the production of
wholesome, unspoiled and unadulterated fish and fishery products.

1.2 Authority - WV Code 19-29-1 et sed.

1.3 Filing Date - April 5, 1985

1.4 Effective Date - May 1, 1995

1.5 This is a new legislative rule
£1-23-2. Definitions

2.1 "Adulterated" means a fish or fishery product carries or contains
any poisonous or deleterious substance or compound or pathogen in a
gquantity that may render it injurious to human health; was produced,
processed, transported or held under unsanitary conditions; was treated
with or exposed to chemicals, chemotherapeutics(drugs), heavy metals,
pesticides, temperatures or any conditions in a manner that violates this
rule; or was not produced according to an approved HACCP plan.

2.2 "Agquaculture" means the commercial production of fish and/or other
aguatic life. ) : : :

2.3 "Agquaculture production area" means the site and the immediate
vicinity where fish are produced and kept for aquaculture purposes, i.e.
tanks, raceways, ponds, etc.

2.4 "Aguaculture water source" means springs, wells, ponds, streams,
lakes, rivers, impoundments and/or any other manmade or natural source. of

1. -




Title 61
Legislative Rule
West Virginia Department of Agriculture

Series 23A
West Virginia Fish Processing Rules

§61-23A~1 General

1.1 Scope - This rule is intended to provide a vehicle for
uniform inspection of fish processing facilities in the state
with the purpose of assuring the highest gquality and safety of
the finished product as possible.

1.2 Authority - WV Code 18-29-1 et seq.
1.3 Filing Date - April 5, 1995
1.4 Effective Date - May 1, 1885

1.5 This is a new legislative rule

§61-23A-2 Incorporated by Reference
2.1 The following documents are adopted in their entirety:
2.1.a. 21 CFR parts 123 and 1240.60;

2.1.b. The U. 8. Food and Drug Administration "Fish
and Fishery Products Hazards and Contrels Guide™;

2.1.c. . The U. S, Food and Drug Administration
"National Shellfish Sanitation Program Manual of Operations Part
II Sanitation of the Harvesting, Processing and Distribution of
Shellfish"; and

2.1.4d. 21 CFR part 110 Current Good Manufacturing
Practice In Manufacturing, Packing, or Holding Human Food.

§61-23A-3 Definitions

3.1 "Adulterated" means a fish or fishery product carries
or contains any poisonous or deleterious substance or compound or
pathogen in a quantity that may render it injurious to human
health; was produced, processed, transported or held under
unsanitary conditions; was treated with or exposed to chemicals,
chemotherapeutics (drugs), heavy metals, pesticides, temperatures
or any conditions in a manner that violates this rule:; or was not
produced according to an approved HACCP plan.




3.2 T"Aguaculture" means the commercial production of fish
and/or other aguatic life.

3.3 "Commissicner" means the Commissioner of Agriculture or
his or her designee.

3.4 "Fish" means fresh or saltwater fin fish, molluscan
shellfish, crustaceans, and other forms of aguatic life other
than birds or mammals.

3.5 "Modified atmosphere-packaging" means the food-
packaging technigue in which the air in the package or container
is replaced by one or more gases, In various concentrations,
before sealing. The purpose of this type of packaging is to
extend the refrigerated shelf life of the product by limiting
microbial growth or detrimental changes in the food.

3.6 "Official Sample" means any sample of water, soil,
fish, feed, drugs, pesticides, other ingredients, containers
and/or products taken by the commissioner or approved laboratory
in accordance with this rule,

3.7 "Processing' means handling, storing, heading, gutting,
shucking, freezing, changing into different market forms,
manufacturing, preserving, packing, labeling, or holding. This
definition does not apply to the operaticon of a retail
establishment. ' .

3.8 "Sanitary Zone" means a separation of operaticns by
location, partition, air flow, or enclosed systems.

3.9 "Risk Assessment Basis" means considering grades from
past inspecticns, vieclations, trends, conditions, observations
and other information to estimate the likelihood of a danger or
safety hazard occurring and to determine the frequency and
priority of future inspections.

3.10 "Safety Hazard" means any biological, chemical, or
physical property that may cause, allow, or contribute to an
unacceptakle human health risk in the final product or food.

3.11 "Smecked fish'" means fish that is prepared by treating
it with salt(scdium chloride) and then subjecting it to the
direct action of smoke from burning wood, sawdust or similar
material. :

3.12 "Vacuum-packaged" means the food-packaging technique in
which air in a package is removed before sealing.

3.13 "Water-phase salt content" means the percent
salt(sodium chloride)in the finished product as determined by the
method of analysis for water-phase salt content on the "Qfficial
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Methods of Analysis of the Asscciation of Official Analytical
Chemists,"” 15th ed.{(1990)

3.14 "Wholesome'" means in sound condition, clean, free from
adulteration, and otherwise suitable for use as human food.

3.15 "Fishery Product" means any edible human food product
derived in whole or in part from fish, including fish that has
been processed in any manner.

§61-23A-4 Powers and Duties of the Commissioner
4.1 The commissioner has the power and authority to:

4.1l.a. Enter and inspect, during reasonable hours,
any location except fish hatcheries operated by the State of West
Virginia or the United States of America, where fish or fishery
products are processed, sold, stored or transported for human
consumption. The inspection includes, but is neot limited to
photographing, video taping, verifying, copying, and auditing
computer files, records and papers relating to the processing of
fish for human focd as is necessary to determine compliance with
this rule and to investigate consumer complaints.

4,1.a.1 The inspecticn alsc includes, but is not
iimited to photographing, video taping, verifying, and observing
the premises, vehicles, personnel and activities;

4.1.b. Examine, sample .and test water, fish,
pesticides, raw materials, other Ingredients, containers,
packaging, and/or products used or intended for use in the
processing, storage, sale and/or transportation of fish or
fishery products for human consumption;

4.1.c. Cooperate with and enter into agreements with
governmental agencies of this state and any other states,
agencies of the federal government and foreign governments, and
private associations in order to carry out the purpose and
provisions of this rule;

4.1.4. Detain, embargc, or quarantine fish or
fishery product; processing area, holding area, or transporting
vehicle by affixing thereto a tag or other appropriate marking,
and giving notice thereof in writing to the preocessor, holder or
transporter. The Commissioner may take this action when fish
or fishery products have been found to be or are believed to be:

4.1.d.1. 1In violation of the provisions of this
rule; or - R _ . . ‘

4.1.d.2. Infected with a human pathogen that
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could present a public health safety hazazrd.

4,1.d.2.,a. Upon confirmation of a
violation of this rule or the presence of a human pathogen, the
Commissioner may seize and/or condemn and order the fish or
fishery product disposed of as necessary to ensure the safety of
CONSUMers .

4.1.e. Embarge, detain, or quarantine a perishable
product, even if the practical result is to bring about the
involuntary disposal of the product.

4.1.2.1., The Commissioner shall exercise this
power using all reasonable means to determine i1f the product is
adulterated or otherwise not in compliance with this rule in as
short a time frame as possible and shall promptly 1ift the
embargo order if the product is found teo be in compliance with
this rule; ‘

4.1.F. Issue, suspend, revoke or deny licenses in
accordance with this rule;

4.1.9g. Inspect and/or copy all records required by
this rule. All requested records must be made available to the
commissioner within 24 hours of his or her reguest. Records kept
on computer files shall have a backup file on a separate disk, or
hardcopy;

4.1.h. Develop appropriate inspection, embargo,
gquarantine, detainment and other regulatory forms as necessary
for the enforcement of this rule.

4,1.1. Assess civil penalties and refer viclations
to a court of competent jurisdiction for the viclation of this
rule. Nothing in this rule shall be construed a2s requiring the
commissioner to assess a civil penalty, report for prosecution or
institute an embargo, detainment, or quarantine for the vioclation
of this rxrule when he oxr she believes that the public interest may
best be served by a written notice,

4.2 The Commissioner shall be guided by the analytical
results when determining whether fish or fishery products conform
to this rule and other rules and laws ©of the State of West
Virginia.

4.2 The Commissioner shall provide assistance, education,

information, and training on HACCP tec improve the safety and
gquality of the aguaculture industry in West Virginia.

§61-23A-5. Hazard Analysis Critical Contrel Point Plan




5.1 All commerclal processors of fish and fishery products
for human consumption shall have and implement a written Hazard
Analysis Critical Control Point Plan approved by the
Commissioner, for each product and processing location using the
U. 8. Food and Drug Administration Fish and Fishery Products
Hazards and Controls Guide.

5.2 The HACCP plan shall include all seven recognized
principles of a HACCP plan. The plan shall:

5.2.a. Identify the potential safety hazards
assocliated with food preducticn at all stages, from growing,
harvesting, processing, manufacturing, and distribution, until
the point of consumption., It shall assess the likelihood of the
hazards occurring and identify the preventative measures for
their control;

5.2.b. Determine the critical contreol points, or
points, procedures and operational steps, that can be controlled
to eliminate or minimize the likelihood of the safety hazards
occurrlng,

5.2.¢C. Establish the critical limits, or target
levels and tolerances which must be met to ensure the critical
contrel point is under control;

5.2.d. Establish a monitoring system to ensure
contrel of each critical control point by scheduled testing or
observations;

5.2.e. Establish corrective action to be taken when
there is a deviation or loss of control at a critical control
point identified by monitoring;

5.2.¢f. Establish a system for verification which
includes supplementary tests and procedures to affirm that HACCP
is working effectively; and

5.2.9g. Establish a record keeping system to document
all procedures, monitoring information and the HACCP plan.

5.3. Failure of a processor to have and implement a HACCP
plan that complies with this rule or to meet other regquirements
set forth by this rule will render their fish and/or fishery
products adulterated. .

5.4. Processors producing their own fish for processing may
have cne combined HACCP plan addressing both production and
processing.

§61-23A-6. Processor Licensing

5




6.1 All commercial processors in the state of West Virginia
shall:

6.1.a. Apply for a fish processing license from the
Commissioner;
6.1.b. Submit a HACCP plan to the Commissioner with

the reguest for licensing;

£.1.b.,1, After a review if the HACCP plan is
considered adequate, the Commissioner may provisionally approve
the HACCP plan. Once the processor has successfully completed
all other reguirements for licensing and has been issued a
license, he/she may operate under the provisionally approved
HACCP plan. The commissioner will review the actual operation of
the HACCP plan, and may reguire revisions as necessary to protect
the health and safety of consumers.

6.1.c. "Submit for review and approval three(3)
complete sets of blueprints or drawings with specifications that
fully and clearly illustrate plans as the applicant proposes to
have the facility constructed or modified;

6.1.d. Submit to the West Virginia Department of
Agriculture with the regquest for licensing a letter from the
State or County Health Authorities stating that the plant waste
system 1s acceptable;

6.1l.e. Submit to the West Virginia Department of
Agriculture with the request for licensing a letter from the
State or County Health Authorities stating that the plant potable
water supply has been tested and is acceptable;

6.1.%. Submit the fee required in this subdivision
along with application for license:
Average Finished Product Annual
Class Poundage Processed per Year Fee
Small . 1-25,000 $25.00
Medium 25,001 - 50,000 $50.00
Large over 50,000 $75.00
6.1.9. Submit reguired materials for each location

of processing operations on forms prescribed by the Commissioner;

6.2, Before issuing any license required by the prowvisions
of this rule, the Commissioner shall inspect the applicant's
establishment and review the HACCP plan and other license
application materials. If the Commissioner is satisfied that the
establishment i1s clean and sanitary, properly equipped, has met
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the requirements set forth by this rule and all emplcyees are
properly trained and have met reguirements set forth in this
rule, he or she may issue the license.

6.3. Processors are responsible for having potable water
supplies retested and certified by local or state health

authorities: : -
6.3.a. Annually for approved public water supplies;
and
6.3.b. Every six months for private wells.

6.4. The Commissioner may deny, revoke or suspend any fish
processing license when he/she concludes the seriousness of
violations, including irreparable harm to the environment,
hazards to the health and safety of the public and ecoconomic
damages to the public warrant such action.

6.5. The Commissioner shall deny the issuance of a Fish
Processing License" until all conditions set forth under this
section have been complied with. Once issued the "Fish
Processing License" remains valid unless voluntarily surrendered,
suspended or revoked by the Commissioner. Once the Fish
Processor License is voluntarily surrendered, or revoked the
processor must reapply and submit all materials required under
this section to receive a new license.

§61-23A-7. Current Good Manufacturing Practices

7.1. Regulations applicable to Current CGood Manufacturing
Practices apply in determining whether the facilities used in the
manufacture, processing, packing cr holding ¢f f£ish and fishery
products for human consumption are safe, and whether these
products have been processed under sanitary conditions.

§61-23A-8 Buildings and Facilities

8.1. The fish or fishery product must be processed in a
manner to prevent contamination by exposure to areas, utensils,
or egquipment invelved in earlier processing steps, refuse, or
other safety hazards.

8.2 All utensils and surfaces of egquipment that contact
food during processing shall be cleaned and sanitized with
effective cleaning and sanitizing preparations at the following
intervals:

8.2.a. Cleaned at the end of the days operations;
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8.2.b. Cleaned and sanitized at least every four
hours during the processing of cocked, ready-to-eat fishery
products;

8.2.c.8anitized before the beginning of the days
operations; and

g8.2.d. Cleaned and sanitized after any interruption
during which food contact surfaces may have become contaminated.

8.3 Until properly cleaned and sanitized, employees’ hands,
gloves and outer garments and utensils and surfaces of equipment
that contact raw product shall not contact 1) The fish or fishery
product after it has entered the smoking chamber, 2) cocked
product; -or 3) ice. '

8.4. Readily understandable signs directing employees
handling unprotected food, unprotected food-packaging materials,
or food-contact surfaces to wash and sanitize their hands before
they start work, after each absence from post of duty, and when
their hands have become sciled or contaminated, shall be
conspicuously posted in the processing room(s), finished product
packing room(s), and in all other areas where sanitary conditions

are required.

8.5. Handwash facilities shall be conveniently located to
permit use by all employees in fish preparation and processing
areas. Handwashing facilities shall be accessible to these
employees at all times.

8.6. Handwashing facilities shall be lccated in or
immediately adjacent to tollet rooms or their vestibules, and
readily understandable signs directing employees to wash and
sanitize their hands after using toilet facilities and before
returning to the processing or packing areas shall be
consplicuously posted.

§61-23A-9. Equipment

8.1 All plant equipment and utensils must be properly
maintained and designed and of such material and workmanship as
to be adequately cleaned, sanitized and corrosion resistant. The
design, construction, and use of equipment must prevent the
contamination of food with lubricants, fuel, metal, fragments,
wood fragments, contaminated water, or any other contaminants.
All equipment must be installed and maintained as to facilitate
the cleaning and sanitizing of the equipment and all adjacent
spaces. Surfaces that contact food must be corrosion resistant
when in contact with food. Food contact surfaces must be made of
nontoxic materials and designed to withstand the environment of
their intended purpose and the action of the food, and cleaning
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and sanitizing agents. Food contact surfaces must be maintained
to protect the food from being contaminated from any source,
including unlawful indirect food additives.

9.2. Containers used to transport, brine or store fish must
not be nested while they contain fish or otherwise handled during
processing or storage in a manner conductive to contamination of
their contents.

9.3. Cleaning and sanitizing of utensils and portable
equipment must be conducted in an area set aside for these
purposes or in a segregated fashion sc as to prevent
contamination of food. :

9.4, Each freezer and cold storage compartment used to store
and hold fcood must be fitted with a thermometer or temperature
recording device installed to show the temperature accurately
within the compartment.

9.5. Instruments and controls used for measuring,
regulating, or recording temperatures must be accurate and
maintained on a regular schedule, and adequate in number for
their designated uses.

9.6. Thermometers or cther temperature-measuring devices
must have an accuracy of + or - 2° Farenheit and graduations must
not exceed 2° Farenheit within a range of 10° Farenheit of the
processing temperature. The accuracy of these devices must be
maintained.

9.7. Compressed air or other gases used to clean food-
contact surfaces or equipment must be treated or filtered in such
a way that food is not contaminated with unlawful indirect foeod
additives.

9.8. Each smocking chamber must be equipped with a
temperature monitoring device so installed as to accurately
indicate at all times the temperature of the air and of the fish
within the smoking chamber. .

9.9. Egquipment and utensils must be positively marked or
segregated in some way to ensure that equipment and utensils used
to handle raw fish or fishery products are not used to handle
fish or fishery products which have entered the smoking chamber
or cocked ready-to-eat fish or fishery products until properly
cleaned and sanitized.

§61-23A-10. Product Management

10.1. The evisceration of fish shall be conducted in an

9




area segregated or separate from other processing operations.
The evisceration shall be performed with minimal disturbance of
the intestinal tract contents. The fish, including the body
cavity, shall be washed theoroughly with a vigorous spray or a
continuous water flow system immediately following evisceration.

10.2. Sanitary zones shall be established around areas
where cooked or smoked product is handled and stored. 1In such
areas, objects and employees that have come into contact with
waste, raw product, or other insanitary objects shall be
excluded. -

10.3. Packaging material, equipment, employees, and in-
process materials that enter a sanitary zone shall be treated in
a manner that will minimize the risk of the introduction of
microorganisms.

10.4. All operations including receiving, processing,
and packaging shall be conducted utilizing clean and sanitary
methods and shall be conducted as rapidly as practical and at
temperatures that will not cause any material increase in
bacterial or other microorganic content or any deterioration or
contamination of the processed fish.

10.5. Cooked ready-to-eat and smoked fish or fishery
products shall be handled only with clean and sanitized hands,
gloves or utensils, These products shall be handled with a
minimum of manual contact.

10.6. Unprocessed fish, raw fish and fishery products,
cooked ready-to-eat fishery products, smoked fishery products,
and raw molluscan shellfish shall be physically separated from
each other during refrigerated storage tc minimize the
possibility of cross contamination.

10.7. Refrigeration units used to store £f£ish, fishery
products, or raw materials during any stage before and durlng
processing shall operate at a temperature at or below 40°F
(4.4°C). All processed fish shall be distributed and sold at
refrigerated temperatures that do not exceed 40°F (4.4°C) except
that processed fish that have a water-phase salt level of at
least 17 percent do not reguire refrigeration.

10.8. Fish and fishery products must be protected
against contamination including contaminants which may drip,
drain, or be drawn into the product before, during and after
processing.

10.9. Vacuum-packaging or modified atmosphere-packaging

of processed fish or fishery products shall only be conducted
within the facilities of the manufacturer.
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10.10. Shipping containers, retail packages, and shipping
records relating to processed fish shall indicate by appropriate
labeling, the perishable nature of the product. Frozen product
shall indicate that the product shall remain frozen until thawed
at refrigerated temperatures and shall not be refrozen.
Refrigerated product shall clearly and conspicuously state "Keep
Refrigerated at 40°F or below'".

10.11. Each container of cooked ready-to-eat and smoked
fishery products shall have an identifying code which shall be
legible and permanently marked. This code shall identify the
plant where the product was produced and the date the product was
packaged. .

§61-23Aa-11. Records

11.1. Every operator of a fish processing plant shall
keep a record of every transaction inveolving the sale and
digstribution of processed fish and fishery products. The
records, in addition t¢ the names and addresses of the persons or .
firms involved shall ceontain the code numbers of each lot
involved.

11.2. Fish processing records shall be legibly written,
printed or filed on electronic media in English and shall
identify the product processed, identifying lot code, the number
of containers per coding interval, and the year, and day and
period when each lot was packaged.

§61-23A-12. Employees

12.1. All employees shall thoroughly wash and sanitize
their hands and forearms before starting work. All employees
shall wash and sanitize hands during work hours as often as
necessary to remove soil and contamination, after working with
raw fish products, before handling ready-to-eat products, after
visiting the toilet room, after using tobacco, or after eating or
drinking.

12.2. Effective hair and beard restraints shall be used
by employees who process, prepare or handle food to keep exposed
hair and beards from food or food contact surfaces.

12.3. No perscen shall use tobacco, eat, or drink in food
recelving, processing, packaging, storage or handling areas.

12.4. Employees shall maintain a high degree of persoconal
cleanliness and shall ¢onform to good hyglenic practices during
all working periods. Personal cleanliness includes clean
¢lothing.,

11



12.5, Employees shall remove all insecure jewelry, and
shall remove from the hands and forearms any jewelry that cannot
be properly sanitized.

12.6. Emplcyees who have an illness, skin infections
and/or communicable forms of infection, including but neot limited
to cuts, burns, boils, abrasions, wounds, open lesions or
bandages on the hands, face or forearms shall not perform work
activities in which there is a likelihood of contaminating food,
food packaging or food contact surfaces until the condition is
corrected. It is the duty of the supervisor to ask employees
about such medical conditions and the duty of the employee to
repcort them prior to the start of each workshift.

§61-23A-13. Transport

13.1 All fish transported for .sale and/or processing for
human food in the state of West Virginia shall be:

13.1.a. Alive and in gocod health when harvested from
the water; and

13.1.b. Maintained alive; or maintained in a constant
iced or mechanically refrigerated state ensuring an internal body
temperature of 40°F (4.4°C) or below; except that:

13.1.b.1. Shellstock shall be maintained in a
constantly iced or mechanically refrigerated state ensuring an
internal bedy temperature of 50°F (1l0°C) or below after harvest;

13.1.b.2. Shucked shellfish shall be maintained in a
constant iced or mechanically refrigerated state ensuring an
internal temperature of 40°F (4.4°C) or below; and

13.1.b.3. Processed fish that have a water-phase salt
level of at least 17 percent do not reguire refrigeration.

13.2 All fish intended for human consumption shall be
transported or held in clean non-toxic, pathogen-free containers.

13.3 Unprotected raw fish and fishery products, cooked
ready-to-eat fishery products, smoked fishery products and
molluscan shellfish shall be physically separated to minimize the
possibility of cross contamination during transport.

13.4 No other cargo shall be placed con or above fish or
fishery products unless all cargo 1s packed in sealed, crush
resistant waterproof containers.

13.5 A written notification of any and all drugs, feed and
color additives, pesticides and/or medicated feeds administered
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to the fish or fishery product, shall accompany all shipments of
human food fish to other producers, wholesalers, retallers and/or
processors. The written notification shall include the name,
address, and telephone number of the grower; the name and.dose of
the drug, color additive, feed additive, pesticide or medicated
feed; the date administered and the length of required withdraw
perlod, the date of sale; and the lot number of the fish. This
notification shall be signed by the grower.

13.5.a. If no drugs, feed and color additives,
pesticides or medicated feeds have been administered, a written
statement including the lot number of fish signed by the grower
indicating the absence of drugs, feed and coclor additives,
pesticides or medicated feeds shall accompany the shipment.

13.6 Every reasoconable effort shall be made. to keep fish and
fishery products intended for human consumption wholesome,
unspoiled, and unadulterated.

13.7 Ice used for codling fish and fishery products shall be
made from drinking water certified potable by State or County
Health authorities. '

13.7.a. After use for cooling fish or fishery
products, ice shall not be used as human food.

§61-23A-14 Laboratory Testing

14,1 The Commissioner of Agriculture shall establish and
maintain cor make provisions for approved laboratory testing
facilities for the purpose of enforcing the analytical aspects of
this rule. . .

14.2 The metheods used for analyzing samples will be those
found in the Official Methods of Analysis by the Association of
Analytical Chemists, 15th edition 1990; or the United States,
Food and Drug Administrations Bacteriological Analytical Manual,
7th edition, 1992; or The Pesticide Analytical Manual, Velume I,
and II, Foods and Feeds; or other methods as approved by the
commissioner.

§61-23A-15. Prohibited Acts
15.1 It is unlawful to:

15.1.a. Produce, hold, transport, sell or offer for .
sale fish or fishery products in viclation of this rule;

15.1.Db. Sell or offer for sale any fish or fishery
product for human consumption which is adulterated or not
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wholesome;

15.1.c. Remove any tag or order affixed by the
Commissioner unless the removal is authorized by him or her;

15.1.4d. Impede, hinder or otherwise prevent, or
attempt to prevent the Commissioner in the performance of his or
her duties in connection with the provisicns cof this rule;

i5.1.e. Falsify or falsely leog any values on any
record or records required by this rule;

15.1.f. Remove or dispose of detained, embargoed, or
guarantined fish or fishery products by sale or otherwise without
the permission of the Commissioner or the courts;

15.1.g. Continue agquaculture operations until
released from the cease and desist order by the Commissioner or
the courts:

15.1.h. Process, sell or offer for sale to the public
any molluscan shellfish unless it is obtained from a shellfish
dealer listed in the most recent monthly publication of the
Interstate Certified Shellfish Shippers List published by the
U.S. Food and Drug Administration;

i15.1.1. Sell or offer for sale fish or fishery
products unless the label displays the acceptable market name or
common name specified for the species in the most recent annual
publication of The Seafood List, FDA's Guide to Acceptable Market
Names for Seafood Sold In Interstate Commerce;

15.1.7. Process fish or fishery prcducts for sale
unless the processor is licensed and inspected by the
Commissioner;

15,1.k. Sell or offer for sale fish or fishery

products for human consumption which contain levels of chemicals
or drugs in excess of the action levels listed in the tabies in
this subdivisiocon:

15.1.%k.a. Table 1 - Action levels for chemicals in
Fish and Fishery products.

Chemical Action Level
Aldrin plus Dieldrin 0.3 ppm
Chlordane 0.3 ppm
Endrin 0.3 ppm
Heptachlor plus Heptachlor epcxide 0.3 ppm
Chlordecone 0.3 ppm
DDT plus TDE plus DDE 5.0 ppm
Mirex 0.1 ppm
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ToxXxaphene 5.0 ppm
FCB 2.0 ppm
Methyl Mercury 1.0 ppm
Sulfite 100 ppm

15.1.k.b. Table 2 - Action levels for drugs in
Fish and Fishery products.

Drug . ] Action Level
Oxytetracycline C.1l ppm
Sulfamerazine 0.0 ppm
Sulfadimethoxine plus ormetoprim 0.1 ppm
15.1.1, Slaughter or process products other than

fishery products in a licensed fish processing facility.

§61-23a-16. Penalties
16.1 Ciwvil Penalties

16.1.a. Any person violating any of the provisions of
this rule may be assessed a civil penalty of up to five hundred
dollars for a first cffense and up to five thousand dollars for
subsegquent cffenses. In determining the amount of the civil
penalty, the commissioner shall give due consideration to the
history of previous violations cf any perscn; the seriousness of
the viclation, including any irreparable harm to the envircnment,
any hazards to the health and safety of the public and any
economic damages to the public and the demonstrated good faith of
any person charged in attempting to achieve compliance with this
rule before and after written notification of the violation.

16.1.Db. The civil penalty is payable to the West
Virginia Department of Agriculture and is collectable in any
manner now or hereafter provided for the collection of debt. If
any person liable to pay the civil penalty neglects or refuses to
pay the same, the amount of the civil penalty, together with
interest at ten percent, is a lien in favor of the state of West
Virginia upon the propertiy, beth real and personal, of that
person after the lien has been entered and docketed to record in
the county where such property is situated. The clerk of the
county, upon receipt of the certified copy of the lien, shall
enter the lien to record without regquiring payment of costs as a
condition precedent to recording.

l16.1.c. Nothing in this rule shall be construed as
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reguiring the Commissioner to assess a c¢ivil penalty or to
institute an embargo, detainment, quarantine or cease and desist
order for violation of this rule when he or she believes that the
public interest may best be served by a written notice of.
vieclation.

16.2 Criminal Penalties

16.2.1 Any person who viclates any provision of this
rule is guilty of a misdemeanor, and upon conviction thereof:

16.2.1.a. Shall for the first offense be fined not
less than fifty nor more than five hundred dollars;

i16.2.1.b. Shall upon each subseguent cffense be
fined not less than one hundred nor more than one thousand
dollars; and

16.2.1.¢c. May be imprisoned in the county or
regional jail not meore than six months or both fined and
impriscned.

16.2.2 Magistrates have concurrent jurisdiction with
circuit courts to enforce the provisions of this rule.

§61-23A-17. Confidentiality of Trade Secrets

17.1 The commissioner may not make public information which
relates to trade secrets, commercial or financial information
obtained from a perscn or privileged or confidential information:
Provided that when the information is necessary to carry out the
provisions of this rule, this information may be revealed,
subject to protective order, to any federal, state or local
agency consultant or may be revealed, subject to protectlve
order, at a closed hearing or in findings of fact issued by the
commissicner. _ S

§61-23-18. Enforcement Policy

18.1 The Commissioner will inspect fish processcors on a
risk assessment basis with the purpose of assuring wholesome,
unspeoiled and unadulterated fish and fishery products. All
processors inspected will receive a grade of "A", vBt, "C", or
"Unsatisfactory". Processors will initially be inspected at
least once a week for a minimum of a one month period. After
this initial inspection period processcrs earning:

18.1.a. A grade of "A" during an inspection will
require reinspection at least once three months;

18.1.Db. A grade of "B" during an inspection will
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require_ reinspection at least once every two months;

i8.1.c. A grade of "C" during an inspection will
require reinspection at least once every month;

18.1.4. . A grade of "Unsatisfactory" during an
inspection shall result in the suspension of the Fish Processing
License. When reinspection ¢f the plant results in a grade of C
or higher the Commissioner may reinstate the Aguaculture
Processing License; and

18.1.e. A grade of "Failure" during an inspection
shall result in the revocation of the "Aquaculture Processing
License" until the processcor successfully reapplies for and is
issued & new license.

18.2 In no way is this enforcement policy intended to
prohibit the Commissioner from inspecting a producer's facility
more freguently in the event that he or she bhelieves it is
necessary.

18.3 All fish and fishery products for sale as human food
shall be processed and transported according to all provisions of.
this rule. Fish and fishery products transported and/or
processed by private citizens exclusively for the consumption by
themselves, their immediate family, nonpaying guests, and
employees, or fish transported in the operation ¢f fish
hatcheries by the state of West Virginia or the United States of
America are exempt from this rule.

18.4 Processors have three years from the effective date of
this rule to comply with sections 5 and 6.1.b, and 6.1.b.1. and
6.2 of this rule concerning the implementation of HACCP.
Processors have two years from the effective date of this rule to
fully comply with all other secticons of this rule.
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é&'/?’ H. B. 2139
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(Introduced Jarpuzry 3, 1995 - referred to the

Committee 6n _ Agriculture and Natural Resources then )
ﬁﬁaumncyuy -

AT e,

A BILL tc amend and reenact section one, article nine, chapter
"sixty-four of the code of West Virginia, one thousand nine
nundred thirty-one, as amended, relating to authorizing the
commissioner of agriculture to promulgate legislative rules
relating to West Virginia fish processing rules.

Ba it enacted by the Legislature of West Virginia:

That . _gecticon one, article nine, chapter sixty~four of the
code of West Virginia, one thousand nine hundred thirty-one, as
amended, be amended and reenacted, to read as follows:

ARTICLE 9. AUTHORIZATICN FOR MISCELLANEOCUS AGENCIES AND BOARDS
TO PROMULGATE LEGISLATIVE RULES.

§64~-9-1. Commissioner of agriculture.

-(a) The legislative rules filed in the state register on the

sixth day of April, one thousand nine hundred eighty~-three,
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relating tc the commissioner of agriculture (schedule of charges
for inapection services: fruit), are authorized.

{b) The legislative rules filed in the state registar on the
third day of August, one thousand nine hundred eighty-three,
ralaéing to the commiseionear of agriculture (licensing of
auctioneers), ars authorized.

{¢) The legislative rules filed in the state register on the
eighth day of February, cne thousand nine hundred eighty-four,
relating to the commissicner of agriculture (conduct of beef
industry self-improvement assessment program referendum), are
authorized.

{d) The legislative rules filed in the state register on the
fourth day of June, one thousand nine hundred eighty-four,
relating to the commissioner of agricultures (feeding untreated
garbaga to swine), are authorized.

{e) The legislative rules filed in the state register cn the
fourth day of June, one thousand nine hundred eighty-four,
relating to the commissioner of agriculture (registration,
taxation and control of dogs), are authorized.

{(f) The legislative rules Ffiled in the state register on the
first day of November, one thousand nine hundred elghty-four,
relating to the commissioner of agriculture (public markets), are
authorized.

(g} The legislative rules filed in the state register on the

tenth day of September, one thousand nine hundred eighty-four,
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relating to the commissicner of_ag:icultq;e (noxious weed rules),
are authorized.

(h)y The legislative rules filed in the state register on the
fourth day o¢f June, one thousand nine hundred eighty-faour,
relating to the commissicner of agriculture ({animal diseasa
control), are.authorized. -

(i) The legislative rules filgd in the state register on the
f£ifth day of January, one thousand nine hundred eighty-four,
relating to the commissioner of agriculture (use of certain
picloram products), are authorized. -

. (3J) The legislative rules filed in the state register on the
eighth day of March, one thcousand nine hundred eighty-five,
relating te the commissioner of ag;igult@re {(increasing certain
fees by rules and regulations), are authorized.

(k) The legislative rules filed in the state register on the
thirteenth day of January, one thousand nine hundred eighty-six,
modified by the commissiconer of agriculture to meet <the
obhjections of the leg;slative rule—making review committee and
refiled in the state register on the thirty-first day of January,
cne thousand nine hundred eighty=-six, relating to the
commissioner of agriculture (licensing of livestock dealers),
are authorized.

(1) The legislative rules filed in the state register on the
eighteenth day of June, one thousand nine hundred eighty-six,

necdified by the commissioner o¢f agriculture to meet the
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objections of tha legislative rule~making review committee and
rafiled in the state register on the fifth day of January, one
thousand nine hundred eighty-seven, relating to the commissioner
of agriculture (West Virginia pesticide use and application act),
are authorized.

{m) The legislative rules filed in the state register on the
aighteenth day of August, one thousand nine hundred eighty-six,
modified by the director of the division of forestry of the
department of agriculture to meet the objections of the
lagislative rule-making review committee and refiled in the state
register on the fifth day of January, one thousand nine hundred
eighty-seven, relating to the director of the division of
forestry of the department of agriculture (ginsang), are
authorized.

(n) The legislativa rules filed in the state register on the
tenth day of April, one thousand nine hundred eighty-seven,
relating to the commissiconer of agriculture (schedule of charges
for inspection services: fruit), are authorized.

{o) The legislative rules filed in the state registaer on the
thirteenth day of August, ona thousand nine hundred @ighty-sevan,
modified by the cozmmissioner of agriculture to meet <the
objections of the legislative rule-making review committae and
refiled in the state register on the eighth day of September, one

thousand nine hundred eighty-seven, relating to tha commissioner

of agriculture (animal disease control), are authorized.
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{p) The legislative rules filed in the state register on the
fifteenth day of September, one thousand nine hundred
eighty-eight, relating to the commissioner of agriculture (sale
and distribution of commercial fertilizer), are authorized.

(q) The legislative rules filed in the state register on the
fifteenth day of September, one thousand nine hundred
eighty-eight, modified by the commissioner of agriculture to meet
the objections of the legislative rule-making review committee
and refiled in the state register oﬁ the twenty-sixth day of

October, one thousand nine hundred eighty-eight, relating to the

commissioner of agriculture (animal disease control), are
authorized. e e T

{r) The legislative rules filed in the state register on the
fifteenth day of May, one thousand nine hundred eighty-nine,

modified by the commissioner of agriculture to meet the
objections of the legislative rule-making review committee and
refiled in the state register on the twenty-first day of August,
cne thousand nine hundred eighty-nine, relating toc the
commissicner of agriculture (production cf milk and cream for
manufacturing purposes), are authorized.

{s} The legislative rules filed in the state register on the
seventh day o©f August, one thousand nine hundred eighty-nine,
modified by the commissioner of agriculture %o meet the
objections of the legislative rule-making review committee and

refiled in the state register on the twenty-third day of October,
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one thousand nine hundred eighty-nine, relating to the
commissioner of agriculture (animal disease control), are
authorized.

(t) The legislative rules filed in the state register on the
tanth day of August, one thousand nine hundred ninety, modified
by the commissioner of agriculture to meet the objections of the
lagislative rule-making review committee and refiled in the state
raegister on the fifth day of October, one thousand nine hundred
ninaty, relating to the commissioner of agriculture (meat
inspection), are authorized.

(u) The lagislative rules filed in the state register on the
tanth day of Augus?, ona thousand nine hundred ninety, modified
by the commissioner of agriculture to meet the objections of the
lagislative rule-making review committee and refiled in the state
register on the third day of October, one thousand nine hundred
ninety, relating to the commissioner of agriculture (agricultural
liming materiais}, are authorized.

(v)‘The legislative rules filed in the state register on the
tanth day of August, one thousand nine hundred ninety, modified
by the commissioner of agriculture to meet the objections of the
legislative rule-making review Committee and refiled in the state
raegister on the third day of October, one thousand nine hundred

ninety, relating to the commissioner of agriculture (public

markaets), are authorized.
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(w} The legislative rules filed in the state register on the
nineteenth day of September, cone thousand nine hundred ninety,
medified by the commissioner of agriculture to meet the
objections of the legislative Fu;e—making review committee and
refiled in the state register on the ninth day of November, one
thousand nine hundred ninety, relating to the commissioner of
agriculture (animalwdisgasg_control), a;?rauthorized.

{x) The legislative rules filed in the state register on the
eighth day of August, one thousand nine hundred ninety-cne,
medified bf the-éommissioner of agriculture to meet the
objections of the legislative rule-making review committee and
refiled. . in the state register on the <twenty-fourth day of
September, one thousand nine hundred ninety-one, relating to the
commissioner of agriculture (commercial feed), are authorized
with the amendments set forth below:

On page two, after subsection 3.32., by adding a new
subsection, designated subsection 2.4., to read as follows:

3,4, The commissicner will not assess a tonnage fee on any
commercial feed or feed ingredients used in the manufacture of
poultry contract feed.";

Oon page five, after subsection 4.3.m., by adding a new
subsection, designated subsection 4.3.n., to read as follows:

"4.3.n. The commissioner will consider poultry contract feed
to be customer-formula feed.";

 and,
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On page eight, after subsection 5.5., by adding a new
subgection, designated subsection 5.6., to read as follows:

¥5.6. Poultry contract feed labels shall conform to the
regquirements of W. Va. Code §19-14-8(d), except that:

5.6.a. The name of the grower or feeder will substitute for
the requirements for the name of the purchaser; and,

5.6.b. The net weight (avoir dupois) of the commercial feed
and each feed ingredient used in the feed shall not be required
to be ligted.™

(Y} The legislative rules filed in the state register cn the
fourth day o¢f June, one thousand nine hundred ninety-one,
modified by the commissioner of agriculture to meet the
objectionas of the legizlative rule-making review commitiee and
refiled in the state register on the second day of August, one
thousand nine hundred ninety-one, relating to the commissioner

of agriculture {wood destroying insect treatment standards), are

authorized.
(z} The lsgislative rules filed in the state register on the
twantleth day of December, one thousand nine hundred ninety,

modified by the commissioner of agriculture to meet the
objections of the legislative rule-making review committee and
rafilad in the state register on the thirtieth day of April, cne
thousand nine hundred ninety-one, relating to the commissioner

cf agriculture (fee structure for the pesticide control act of

18580}, are authorized.
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(aa) The legislative rules filed in the state register on
the eighth day of August, one thousand nine hundred ninety-one,
modified by the commissioner of agriculture to meet the
cbjections of the legislative rule-making review committee and
refiled in the state register on the twelfth day of November, one
thousand nine hundred ninety-one, relating to tﬁe commissioner of
agriculture (animal disease control), are authorized.

(bb) The legislative rules filed in the state register on
the eighth day of August, one thousand nine hundred ninety-one,
modified by the commissioner of égriculture to meet the
objections of the legislative rule-making review committes and
refiled in the state register on the tenth day of September, one
thousand nine hundred ninety-one, relating te the commissicner
of agriculture (West Virginia plant pest act), are authorized.

(cc} The legislative rules filed in the state register on the
twenty~-sixth day of July, ocne thousand nine hundred ninety-one,
modified by the commissioner of agriculture to meet the
objections of the legislative rule-making review committee and
refiled in the state register on the sixteenth day of October,
one thousand nine hundred ninety-one, relating to the
commissioner of agriculture (licensing of pesticide businesses),
are authorized.

(dd} The legislative rules filed in the stéte register on the
eighth day of August, cne thousand nine hundred ninety-one,

modified by the commissioner of agriculture to meet the
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objecticns of the legislative ruls-making review committee and
refiled Iln the state register on the second day of Octcber, one
thougand nine hundred ninety-one, relating to the commissioner of
agriculture {certified pesticide applicators), are authorized.

(ae) The legislative rules filed in the state register on
the eighth day of August, one thousand nine hundred ninety-one,
nodifiad py the commissioner of agriculture to meet the
objections of the lagislative rule-making review committee and
rafiled in the state register on the twenty-fourth day of
September, one thousand nine hundred ninety-one, relating to the
commissioner of agriculture (assessment of civil penaltles and
procadures for consent agreements and negotiated settlements),
are authorized.

({ff) The legislative rules filed in the state register on
the aighth day of August, one thougsand nine hundred ninety-cne,
modified by the commissionar of agriculture to meet the
objections of the legislative rule-making review committee and
refiled in the state register on the twenty-fourth day of
Septamber, one thousand nine hundred ninety-one, relating to the
commigeioner of agriculture (aerial application of herbicides to
rights-of-way)}, are authorized.

{gg) The legislative rules filed in the state register on
the eighth day of August, one thousand nine hundred ninety-cna,
modified by the commissioner of agriculture to meet the

objections of the legislative rule-making review committee and
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refiled in the state register on the twenty-fourth day of
September, cone theousand nine hundred ninety-cne, relating teo the
commissioner of agriculture {(frozen desserts and imitation frozen
degserts), are authorized, with the amendment set forth below:

Oon page twelve, by striking out all of section 15 and
substituting a new section 15, to read as follows:

"61-4B-15. Enforcement policy.

15.1. The commissioner may assess a violatien of W. Va. Code
§19-11B~1 et segqg. or of these rules against the manufacturer of
product and/or the distributor of the mix used to manufacture
the product.

.15.2. The commissioner will assess any violations of W. Va.
Code §15-11B~1 et seg. or of this rule +to the distributor for
mix sampled from unopened containers. The company will not be
assessed additional cumulative notices of violations until the
commissioner has determined that the firm has had adeguate notice
of the previous notice, generally 10 days from the mailing of the
notice of wviclation.

15.3.  Whenever one of the last five consecutive official
product sample(s) taken on separate days within a cne year periecd
are found to be adulterated or misbranded, the commissioner shall
send a written "First Netice" to the manufacturer or distributor
whichever 1s appropriate. This notice shall notify <the

manufacturer or distributor of the viclation of W. Va. Cods
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§19-11B-1 et seg. or of these rules and the enforcement policy
egtablished by this section of the rule.

15.4. Whenever two of tha last five consecutive official
product sample(s) taken on separate days within a one year period
are found to be adulterated or misbranded the commissioner shall
sand a written "Second Notice" to the manufacturer or distribqtor
whichever is appropriatae.

15.4.a. The commissioner shall collect additional official
product sample(s) within 21 days of the sending of a Sacond
Hotice to the manufacturer or distributor, put shall not cocllect
product samples before the lapse of 7 days from the sending of a
Sacond Notice.

15.5. Whenever three of the last five consecutive official
product sample{s) taken on separate days within a one year period
are found to be adulterated or mizbranded the commissioner shall
sand a written "Third Notice¥ to the manufacturer or distributor
whichever is appropriate.

15.5.a. The commissioconer shall collect additional official
product egamplae({s) within 21 days of the sending of tha Third
Notice to the manufacturer or distributor, but shall not collect
additicnal product samples before the lapse of 7 days from the
date of sending of the notice.

15.6. The commissioner will issue a "Shut-down Order™ for a
period of 24 hours to a manufacturer or distributor when the

record of the firm indicates that effaective action has not been
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taken to correct the causes of *the violatiens, for instance when
three out of the last five samples from the same machine are
viclative. _ The "Shut=-down Order" will ncrmally be issued with
the "Third Notice". The "“Shut-down Order" will give the reasons
for .the order, state the portion of +the manufacturing eor
distributing operation that is prochibited from operating while
the order is in effect, give conditions of the order, state the
length of time that the Shut-down Order will be in effect and
specify a time and place for a hearing to ke held in this matter.
Except that in the case where the public health, safety ér
welfare is at risk, the commissioner will issue an immediate
shut-down Order and give notice +to the manufacturer or
distributor under the provisions of subdivision 15.6.a. of this
rule. Ll S

15.6.a. The commissiocner will issue an immediate Shut-down
order without giving the manufacturer cr distributor the
opportunity to be heard where there is a hazard to the public
health, safety or welfare. In these cases, the nanufacturer cor
distributer will be given the opportunity to reguest a hearing
before the commissioner after the notification of the order is
received by the manufacturer or distributcer. All Shut-dcwn
Orders issued due te¢ noncompliance with subdivision 8.1l.c.,
8.1.d. or 8.1.g. of this rule are considered to inveolve a risk

te the public health, safety or welfare.
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15.6.b. The manufacturer or distributor will be responsible
for causing all operations covered by the Shut-dawn Order to
caase and follow all other conditions of the order. At the end
of the period of the order, the manufacturer or distributor may
resume operations without further action by the commissioner.

15.7. If after a Shut-down Order has been issued the
commissioner finds that effective corrective action has not been
taken, he may issue a suspension of the Frozen Desserts
Manufacturer Permit. The suspension shall state the time that
the suspension will become aeffective, give the reasons for the
suepension and specify a time and place for a hearing to be held
in this wmatter. Except that in the case of a summary suspension
the commissioner will give the manufacturer the opportunity to
raquest a hearing in this matter subsequent to the notificaticn
of the suspension.

i5.7.a. All guspensions due to nonconformance to subdivision
8.1.c., 8.1.d. or 8.1.g. of thig rule are summary suspensions.

15.7.b. A suspension of the Frozen Desserts Manufacturer
Permit remains in effect until the manufacturer submits and the
commissioner accepts a written plan of correction and a regquest
for a reinstatement of the permit.

15.7.c. The commissioner has seven days from the date of
receipt of this application to respond tc a suspension in the
case of violations of subdivision 8.1.c., 8.1.4. or 8.1.g. of

this rule and fourteen days to respond for all other violations

14
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of W. Va. Code §19-11B-1 et seg. or these rules. The
commissioner will accept or deny the application for a
reinstatement of the permit and will give the terms and
conditions under which the permit will be reinstated.

15.8. Ifﬂéﬁé7;6£§i§;iéﬁéfmfiﬁaé7££5£75f£ér the firm has
resumed production folleowing a suspension of their Frozen
Desserts Manufacturer Permit that effective corrective action

has not been taken, then the commissioner will hold a hearing to

determine if the Frozen Desserts Manufacturer Permit should be

revoked. S el e e
.15.9. Persons who manufacture a product cn an intermittent or
infrequent basis, so that the standard enforcement pelicy cannot

apply, will enter into & consent agreement with the commissioner
for correcticn of all items found to be not in conformance with
W. Va. Code §19-11B-1 et seg. or these rules.

15.10. Whenever an antikictic or pesticide residue test is
found to be above tolerance, the commissioner shall notify the
manufacturer and/or distributcr immediately of this fact and
shall begin an investigation to determine the cause of the
residue. The commissicner shall reguire that any persen found
to be responsible for the residue shall correct the cause of the
residue prior to the resumption of the manufacturing or
distribution of the product.

15.11. A person who performs a recall by voluntarily removing

product from sale and distribution in an effective manner so as

15
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to limit the potential harm to the health and well-being of the
public may be eligiblae for exemptions from the normal enforcement
policy. The commissioner shall consider the facts of each case
when making a declasion on an exemption.

15.12. The commissioner may apply the enforcement policy in a
liberal manner in cages where all official product sample results
that involve a product in the form actually scld to the public
have been found to bhe in conformance with W. Va. Code §1%-11B-1
et seyg. or these rulaes. ]

15.13. The comuissicner may suspend the standard enforcement
policy in cases where such action is necessary to protect the
public health, safety or welfare.

15.14. Resamples will only be taken from machines that were
shown to be producing wviclative product the previous visit,
except for resamples neaded to check that the nonviolative status
is being maintained according to the following schedula:

15.14.a. After a first notice and one nonviclative sample,
resamples will be taken between 5 to 6 months aftar the
nonviolative sample.

15.14.b. After a second notice and one nonviclative sample,
resamples will be taken between 3-4 montha after the nonviolative
sanple.

15.14.c. Other resamples may be considered necessary to

detarmine that the nonviclative status is being maintaineg.®
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__(hh) The legislative rules filed in the state register on
the eighth day of August, one thousand nine hundred ninety-cne,
modified by the commissioner of agriculture to meet the
objéctions of the legislat;ye rule-making review committee and
refiled in %the state register on the twenty-fourth dJday of
September, one thousand nine hundred ninety-one, relating to the

commissioner of agriculture (West Virginia apilary law of 1$%1),

are authorized.

(ii) The legislative rules filed in the state register on
the eighth day of August, one thousand nine kundred ninety-one,
modified by the commissicner of agriculture to meet <he
objections of the legislative rule-making review committee and
refiled in +the state register on the twenty-fourth day of
September, one thousand nine hundred ninety-cne, relating tc the
commissioner of ag¥riculture  (disposal of dead poultry)}, are
autheorized with the amendments set forth below:

- On page two, section two, by adding a new subsection to read
as follows:

"2.8 'Disposal pit' means an opening dug in the ground to a
minimum depth of six feet, containing a minimum capacity of 150
cubic feet, covered with a ninimum of 12 inches of dirt, and
provided with one or more openings for the intrecduction of
poultry. The openings shall be a minimum size c¢f eight inches
square and egquipped with tight lids. A disposal pit shall be

located in a site which will prevent ceontamination of the
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groundwater or the surface water. This site shouid conform to
the standards established in this rule."

on page two, subsection 2.1 after the word "incinerator," by
adding the words "disposal pit,"

And,

On page two, by addiﬁg a2 new section, designated section 4,
to read as follows:

"§61-1C~-4. Standards for Site Location for Disposal Pits.

4.1 No part of a disposal pit system shall be located in a
poorly drained dr filled area, or in any area where seasonal
flooding cccurs.

4.2 No part of a disposal pit system shall be located within
19 feet of a bullding, foundation or property line.

4.3 No part of a disposal pit system shall be locatad within
50 feet of a public water supply line or within 10 feet of a
private water supply system.

4.4 A disposal pit shall be located at least 50 feet from a

private well or groundwater supply.

4.5 There shall be a minimam of three feet betwesn the botton
of a dispcsal pit and seasonal groundwater or rock, shale or any
other impermeaple layer.

4.6 The evaluation of the site for installation of a disposal
pit shall be based upon percolation test results. Percolation
tests shall be performed in tha following manner:
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4.6.1 Location = At least two holes shall be placed over the

selected site. The results of these two test holes will »e
avaraged.

4.6.2 Holes shall be dug or bored from six to eight inches
in diameter at the site where the disposal pit will be installed.
The holes should be at least 24 inches in depth.

4.6.3 The bottom and sides of the holes shall be scratched
with a sharp peointed instrument or wire brush to remove any
smeared soil surfaces which interfere with the absorption cf
water into the soil.

4.6.4 Loose dirt shall be removed from the bottem of the test
holes and two inches of coarse sand or fine gravel shall be
placed into the holes to prevent sealing.

4.6.5 An eight or ten penny nail shall be placed in the wall
of each hole exactly six inches akeove the level ¢f sand or
gravel.

4.6.6 The test hole shall be completely filled with water to
ground level. Water in Ens hole sHall b kept to a depth of at
least 12 inches for a minimum period of four hours befcre
beginning the perceolation rate measurement.

..4.7 _Percolation rate measurement - Upon completion of the
above, the water depth in the holes shall be adiusted to the
level of the nail. The number of minutes it takes for this six

inches of water (all the water) to be absorbed into the soil

shall be accurately determined. This time in minutes, divided by
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six, gives the rate of fall per inch. The averaga rate of fall
must be between £ive minutes and 60 ninutes.®

{ij) The legislative rules filed in the state register on
the eighth day of August, one thousand nine hundred ninety-one,
modified by the commissioner of agriculture toc meaet the
chiections of the legislative rule-making review committes and
rafliled in the state register on the twenty-fourth day of
September, one thousand nine hundred ninety-one, relating to the
commisgioner of agriculture (licensing of livestock dealaers), are
auvthorized.

{kk} The legislative rules filed in the state register on the
fifteenth day of September, one thousand nine hundred ninety-two,
modified by the commissioner of agriculture to meet the
objections of the legisliative rule-making review committee and
refiled in the state register on the eighteenth day of November,
one thousand nine hundred ninety-two, relating to thae
comnlisslioner of agricuiture {commercial feed), are authorized.

{11) Tha legislative rules filed in the state register on the
fifteenth day of September, cne thousand nine hundred ninety-two,
modified by the commissioner of agriculture to meet the
cbjections of the legisliative rule-making review committee and
rafiled in the state register on the nineteenth day of February,
one thousand nine hundred ninety-three, relating to the
commissioner of agriculture (general groundwater protecticn rules

for fartilizers and manures), are authorized.
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- (mm) The legislative rules filed in the state register on the
fifteenth day of September, one thouéand nine hundred ninety-two,
modified by the commissioner of agriculture to meet the
objections of the legislative rule-making review committee and
rafiled in the state register on the nineteenth dﬁy of February,
one thousand nine hundred ninety-three, relating teo. the
commissioner of agriculture (primary and seccndary containment of
fertilizers), are authorized with the amendments set forth below:

"On page five,_by striking cut all of subsection 5.5 and
inserting in lieu thereof a new subsection 5.5 to read as
follows: 'The cperator or his licensed representative shall sign
and date each applicaticon under ocath.'; and

on page eighteen; by striking cut all of subsecticon 14.1 and

inserting in lieu thereof a new subsection 14.1 to read as

follaws: . _ ... . . - T CIToIoClITT T T

*All mﬁneys for the purpose of the enforcement and
administration of this rule shall come from general revenue funds
apprepriated by the legislature for that purpose. The net
proceeds of civil penalties collected pursuant to W. Va. Code
§20-5M-10a or any civil‘administrative penalties collected
pufsuant to W. Va. Code §20-3M-10c will be depcsited in the
groundwater remediation fund established in W. Va. Code §20-5M-1.
et seq.'".

(nn) The legislative rules filed in the state register on the

fifteenth day of September, one thousand nine hundred ninety-two,

21
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modified by tha commissioner of agriculture to meet the
objectiona of the legislative rule-making review committee and
refiled in the state register on the nineteenth day of February,
onae %thougsand nine hundred ninety-three, relating to the
comnissioner of agriculture (general groundwater protection rules
for pesticides), are authorized.

{oo)] The legislative rules filed in the state register on the
fifteenth day of Septaember, one thousand nine hundred ninety-two,
modified by the commissioner of agriculture to meet the
cbiections of the legislativa rula—makiﬁq review committee and
refiled in the stata register on the nineteenth day cof February,
cne thousand nine hundred ninety-three, relating to the
comuissioner of agriculture (bulk pesticide operational rules),
are authorized.

{pp) The legislative rules filed in the state register on the
£ifteenth day of September, one thousand nine hundred ninety-two,
modified by the commissioner of agriculture to meet the
ohjections of the legislative rule-making review committee and
refiled in the state register on the nineteenth day of February,
one thousand nine hundred ninety-three, relating to the
commissioner of agriculture (non-bulk pesticide rules for
permanent operational areas), are authcrized.

{gg) The legislative rules filled in the state register on the
sixtaenth day of aApril, one thousand nine hundred ninety-three,

modified by the c<commissioner of agriculture to meet the

22
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cbjections of the legislative rule-making review committee and

refiled in the state register on the twenty-sixth day of July,
one thousand nine hundred ninety-three, relating to the
commissioner of agriculture (animal disease conﬁrol), are
authorized. T . o .

(rr) The legislative rules filed in the state register on
the third day of August, one thousand nine hundred ninety-three,
nodified by the ¢ommissioner of agriculture to meet the
ocbjections of the legislative rule-making review committee and
refiled in the state Tregister on the eighth day of Cctcber, one
thousand nine hundred ninety-three, relating tc the commissioner
of agriculture (auctioneers), are authorized.

(s3) The legislative rules filed in the sztate register on the

fifteenth day of Auggust, one thousand nine hundred ninetv-four,

modified by the commissicner of agriculture to meet the

objecticns of the legislative rule-making review committee and

refiled in the state register on the fourteenth day ¢f Octcher,

one thousand nine hund:ed ninety—-four, relating to the

commissicner of agriculture (West Virginia fish processing

rules), are authorized.

NOTE: The purpose of this bill is %to authorize the
Commissioner of Agriculture to promulgate legislative rules
relating to West Virginia fish processing rules.

Strike-throughs indicate language that would be stricken from
the present law, and underscering indicates new language that
would be added.
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SENATE BILL NO, 84

{By Senators Manchin, Anderson, Boley, Grubb and
Macnaughtan)

PSR T L Py

[Introduced January 20, 1995; referred to the a
Committee on Agriculture; and them to the

Committee on the Judicilaryl

A BILL to amend and reenact section one, article nine, chapter
sixty-four of the code cof West Virginia, one thousand nine
hundred thirty-one, as aménded, relating to authorizing the
commissioner of agriculture to promulgate legislative rules
relating te West Virginia fish processing rules.

Be it enacted by the Legislature of West Virginia:

"That section one, article nine, chapter sixty-four of the
code ©f West Virginia, one thousand nine hundred thirty-one, as
amended, be amended and reenacted, to read as focllows:

ARTICLE 9. AUTECRIZATION FOR HISCﬁLLANEOUS AGENCIES AND BOARDS
TO PROMULGATE LEGISLATIVE RULES.

§64=-9-1, Conmmissicner of agriculture.

(a2} The legislative rules filed in the state register on the

sixth day of 2april, one thousand nine hundred eighty-three,
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relating to the commissioner of agriculture (schedule of charges
for inspection services: fruit), are autherizad.

(b) The legislative rules filed in the state register on the
third day of August, cne thousand nine hundred eighty-three,
relating to the conmmissioner of agriculture (licensing cf
auctioneers), are authorized.

(c) The legislative Ffules filled in the state register on the
eighth day of February, one thousand nine hundred eighty-four,
relating to the commissioner of agriculture (conduct of keef
industry self-improvement assessment program referendum), are
autheorized.

(d) The legislative rules filed in the state register on the
fourth day of June, one thousand nine hundred eightvy-four,
relating to the commissioner of agriculture (feeding untreated
garbage to swine), are authorized.

{e) The legislative rules filed in the state register on the
fourth day of June, one thcocusand nine hundred eighty-four,
relating .to the commissicner of agriculture (registration,
taxation and control of degs), are authorized.

(£) The legislative rules filed in the state register on the
first day of November, cone thousand nine hundred eighty-four,
relating to the commissioner of agriculture (public markets), are
authorized.

{g) The legislative rules filed in the state register on the

tenth day of September, one thousand nine hundred eighty-four,

2
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relating to the commissioner of agriculture (nexiocus weed rules),
are authorized.

(h) The legislative rules filed in the state registerron the
fourth day of June, one thousand nine hundred eighty-fouf,
relating to the commissioner of agriculture (animal disease
control), dre authorized.’

(i) The legislative rules filed in the state register on the
fifth day of January, one thousand nine hundred eighty-four,
relating %to the commissioner of agriculture (use of certain
picleoram products), are authorized.

(j) The legislative rules filed in the state register on the
eighth day of March, one thousand nine hundred eighty-five,
relating to the commissiconer of agriculture (increasing certain
fees by rules and regulations), are authorized.

(k) The legislative rules filed in the state register on the
thirteenth day of January, one thousand nine hundred eighty-six,
modified by the commissioner of agriculture to meet the
cbjecticns of the legislative rule-making review committee and
refiled in the state register on the thirty-first day of January,
one thousand nine hundred eighty-six, relating tc the
commissioner of  agriculture (licensing of livestock dealers},
are authorized.

(1) The legislative rules filed in the state register on the
eighteenth day of June, one thousand nine hundred eighty-six,

modified by the commissioner of agriculture to meet the
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objections of the legislative rule-making review committee and
refiled in the state register on the f£ifth day of January, one
thousand nine hundred eighty-seven, relating o the commissioner
of agriculture (West Virginia pesticide use and applicaticn act),
are authorized.

(r) The legislative rules filed in the state register on the
eighteenth day of August, one thousand nine hundred eighty-six,
modified by the director of the division of forastry cof the
department of agriculture to meet the objections of the
legislative rule-making review commitiee and refiled in the state
register on the fifth day of January, one thousand nine hundred
eighty~seven, relating to the directeor of the divisicn o?
forestry of the department of agriculture (ginseng), are
authorized.

(n) The legislative rules filed in the state register on the
tanth day of April, one thousand nine hundred eighty-seven,
relating to tha commissicner of agriculture (schedule of charges
for inspection services: fruit), are authorized.

(¢} The legislative rules filed in the state register con the
thirteenth day of August, ona thousand nine hundred eighty-seven,
modified by the commissioner of agriculture tc meet the
cbjecticons of the legislative rule-making review committee and
refiled in the state register on the eighth day of Septembar, ocne

thousand nine hundred eighty-seven, relating to the commissioner

of agriculture {animal disease control), are authorized.
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(p) The legislative rules filed in the state register on the
fifteenth day of September, one thousand hine hundred
eighty-eight, relating to the commissioner c¢f agriculture (sale
and distribution of commercial fertilizer}, are authorized. |

(g) The legisliative rules filed in the state register on the
fifteenth day of Septembef, cne thousand nine hundred
eighty-~eight, modified by the commissioner of agriculture toc meet
the objecticons o©of the legislative rule-making review committee
and refiled in the state register on the twenty-sixth day of
October, one thousand nine hundred eighty-eight, relating to the
commissioner of agriculture (animal disease control), are
authorized.

(r) The legislative rules filed in the state register on the
fifteenth day of May, one thousand nine hundred eighty-nine,
modified by the commissioner of agriculture to meet the
objections of the legislative rule-making review committee and
refiled in the state register on the twenty-first day of August,
ene thousand nine hundred eighty-nine, relating to fhe
commissioner of agriculture (production of milk and cream for
manufacturing purposes), are authorized.

(s) The legislative rules filed in the state register on the
seventh day of August, one thousand nine hundred eighty-nine,
modified by the commissioner of agriculture to meet the
cbjections of the legislative rule-making review committee and

refiled in the state register on the twenty~third day of October,
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cne thousand nine hundred eighty-nine, relating to the
conmiseioner o¢f agriculture (animal disease controcl), are
authorized.

(t} The legislative rules filed in the state register on the
tenth day of August, one thousand nine hundred ninety, modified
by the commissioner of agriculture to meat the objections of the
legislative rule~making review committee and refiled in the state
regigter on the fifth day of October, one thousand nine hundred
ninety, relating to the commissiocner of agriculture (meat
inspection), are authorized.

{u) The legislative rules filed in the state register on the
tenth day of August, one thousand nine hundred ninety, modified
by the commissicner of agriculture to meet the objections of the
legiglative rule-making review committee and refiled in the state
register on the third day of October, cnea thousand nine hundred
ninety, relating to the ceocmmissioner of agriculture (agricultural
liming materials), are authorized.

{(v) The legislative rules filed in the state regilster cn the
tenth day of August, one thousand nine hundred ninety, modified
by the commissioner of agriculture to meet the cbjections of the
legislative rule-making review committee and refiled In the state
register on the third day of October, one thousand nine hundred

ninety, relating to the commissicner of agriculture (public

narkets), are authcorized.
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(w) The legislative rules filed in the state register on the
nineteenth day of September, one thousand nine hundred ninety,
modified by the commissioconer of agriculture to meet the
objections of the legislative rule-making review committee and

refiled in the state register on the ninth day ¢f November, one

. thousand nine hundred ninety, relating to the commissioner of

agriculture (animal disease control), are authorized.

(¥) The legislative rules filed in the state register on the
eighth day of August, one thcousand nine hundred ninety-one,
modified by the commissioner of agriculture to meet the
objections of the legislative rule-making review committee and
refiled in the state register on the twenty-fourth day of
September, one thousand nine hundred ninety-one, relating to the
comnissioner of agriculture (ccommercial feed), are authorized
with the amendments set forth below:

On page two, after subsection 3.3., by adding a new
subsection, designated subsection 2.4., te read as follows:

"3.4. The commissioner will not assess a tonnage fee on any
commercial feed or feed ingredients used in the manufacture of
poultry contract feed.":

On page five, after subsection 4.3.m., by adding a new
subsection, deslignated subsection 4.3.n., to read as follows:

"4.3.n. The commissioner will consider poultry contract feed
to be customer-feormula feed.";

And,
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On page eight, after subsection 5.5., by adding a new
subsection, designated subsection 5.6., to read as follows:

"E.6. Poultry contract feed labels shkall conform to the
recquirements of W. Va. Code §19-14-8(d), except that:

5.6.a. The name of the grower or feeder will substitute for
the recuirements for the name of the purchaser; and,

5.6.b. The net weight (avoir dupecis) of the commercial feed
and each feed ingredient used in the feed shall not be required
to be listed.m

(y) The legislative rules filed in the state register on the
fourth day of June, one thousand nine hundred ninety-one,
modified by the commissioner  of agriculture tc meet the
objections of the legislative rule-making review committee and
refiled in the state registerron the second day of August, one
thousand nine hundred ninety-one, relating to the commissicner

of agriculture (wood destroying insect treatment standards), are

authorized.
(z) The legislative rules filed in the state register on the
twentieth day of December, one thousand nine hundred ninety,

modified by the commissioner of agriculture to meet <the
objections of the legislative rule-making review committee and
refiled in the state register on the thirtieth day of April, one
thousand nine hundred ninety-one, relating to the commissicner

cf agriculture (fee structure for the pesticide contrcl act of

1250), ara authorized.
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(aa)} The legislative rules filed in the state register on
the eighth day of August, one theousand nine hundred ninety-one,
modified by the commissioner cof agriculture to meet the
ocbjections of the legislative rule-making review committee and
refiled in the state register on the twelfth day of November, one
thousand nine hundred ninety-one, relating to the commissioner of
agriculture (animal disease control), are authorized.

{(bb) The legislative rules filed in the state register on
the eighth day of August, one thousand nine hundred ninety-one,
modified by the commissioner of agriculture to meet the
objections of the legislative rule-making review committee and
refiled in the state register con the tenth day of September, cne
thousand nine hundred ninety-one, relating to the commissioner
of agriculture (West Virginia plant pest act), are authorized.

{(cc) The legislative rules filed in the state register on the
twanty-sixth day of July, one thousand nine hundred ninety-one,
modified by the commissioner of agriculture to meet the

objections of the 1legislative rule-making review committee and

refiled in the state register on the sixteenth day of October,

one thousand nine hundred ninety-c¢ne, relatiﬁg to the
commissioner of agriculture (licensing of pesticide businesses),
are authorized.

(d4) The legislative rules filed in the state register on the
eighth day of Aaugust, one thousand nine hundred ninety-one,

modified by the commissioner of agriculture to meet the
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objections of the legislative rule-making review committee and
refiled in the state register on the second day of October, one
thousand nine hundred ninety=cne, relating te the commissgioner of
agriculture (certified pesticide applicateors), are authorized.

(ee) The legislative rules filed in the state register on
the eighth day of August, one thousand nine hundred ninety-one,
modified by the commissioner of agriculture te meet the
objections of the legislative rule-making review commlittee and
refiled in the state register on the twenty-fourth day of
September, one thousand nine hundred ninety-one, relating to the
commissioner of agriculture (assessment of c¢ivil penalties and
procedures for consent agreements and negotiated settlements),
are authorized.

(££) The legislative rules filed in the state register on
the eighth day of August, one thousand nine hundred ninety-cne,
modified by the commissioner of agriculture %to meet the
cbjections of the legislative rule-making review committee and
refiled in the state register on the twenty-fcurth day of
September, one thousand nine hundred ninety-one, relating to the
comnissioner of agriculture {aerial applicaticn of herbicides to
rights-of-way), are authorized.

{gg) The legislative rules filed in the state register on
the aeighth day of August, one thousand nine hundrad ninety-cne,
nodified by the commissioner of agriculture %o meet the

objections of the legislative rule-making review committee and

i¢
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refiled in the state register on the twenty-fourth day of
September, one thousand nine hundred ninety-one, relating to the
coemmissicner of agriculture (frozen degserts and imitation freozen
dessérts), are authorized, with the amendment set forth below:

On page twelve, by striking out all of section 15 and
substituting a new section 15, to read as follows:

"§1-4B-15. Enforcement policy.

15.1. The commissicner may assess a violation of W; Va. Cede
§19-11B-1 et seg. or of these rules against the manufacturer of
product and/or the‘distributor cf the mix used to manufacture
the product.

©15.2. The commissioner will assess any violations of W. Va..
Code §19-118B-1 et seqg. or of this rule to the distributor for
mix sampled from uncpened containers. The company will not be
assessed additional cumulative notices of vieclations until the
commissioner has determined that the firm has had adeqﬁate notice
of the previous notice, generally 10 days from the mailing of the
notice of vielaticen.,

15.3. Wwhenever one of the last five consecutive official
product sample(s) taken on separate days within a one year period
are found to ke adulterated or misbranded, the commissioner shall
send a written "First Notice" to the manufacturer or distributor
whichever is appropriate. This notice shall notify <he

manufacturer or distributor of the viclation of W. Va. Code
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§15-11B-1 et seg. or of these rules and the enforcement policy
established by this section of the rule.

15.4. Whenever two of the last five consecutive official
product sample(s) taken on separate days within a cne vear period
are found %o be adulterated or misbranded the commissioner shall
send a written "Second Notice" to the manufacturer or distributeor
whichever is appropriate.

15.4.a. The commissioner shall collect additicnal official
product sample(s) within 21 days of the sending of a Second
Neotice to the manufacturer or distributor, but shall not collect
product samples before the lapse of 7 days from the sending cof a
Second Notice.

15.5. Whenever three o¢f the last five consecutive official
product sample{s) taken on separate days within a cne vear period
are found to be adulterated or misbranded the commissioner shail
sand a written "Third Notice® to the manufacturer or distributor
whichever is appropriate.

15.5.a. The commissioner shall collect additicnal official
product sample(s) within 21 days of the sending cf the Third
Notice to the manufacturer or distributor, but shall not collect
additional product samples before the lapse cof 7 days from the
date of sending of the notics.

15.6. The commissioner will issue a "Shut-down Ordar" for a
peried of 24 hours to a manufacturer or distributer when the

record of the firm indicates that effective action has not been
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taken to correct the causes of the vieclations, for instance when
three out of the last five sanples from the same machine are
vielative. The "Shut-down Order" will normally be issued with
the "Third Notice". The "sShut-down OrderY will give the reasons
for the order, state the portion of the manufacturing or
distributing operation that 1s prohibited from operating while
the order is in effect, give conditions of the order, state the
length of time that the Shut-down Order will be in effect and
specify a time and place for a hearing to be held in this matter.

Except that in the case where the public health, safety or

welfare is at risk, the commissioner will issue an immediate

Shut~-down Order and give neotice t¢ the manufacturer or

distributor under the provisions of subdivision 15.6.a. of this

rule.
15.6.a. The commissioner will issue an immediate Shut-down
Order without giving the manufacturer or distributor the

ocpportunity to be heard where there is a hazard to the public
health, safety or welfare. In these cases, the manufacturer eor
distributor will be given the opportunity teo request a hearing
before the commissioner after the notification of the order is
received by the mnanufacturer or distributor. All Shut-down
orders issued due to noncompliance with subdivision 8.1.c.,
8.1.d. or 8.l1l.g. of this rule are considered to involve a risk

tc the public health, safety or welfare.
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15.6.b. The manufacturer or distributor will be responsible
for causing all operations covered by +the Shut-down Order to
cease and follow all other conditions of the order. At the end
of the period of the crder, the manufacturer or distributor may
resume cperaticns without further acticen by the commisgioner.

15.7. If after a Shut-down COrder has been issued the
commissioner finds that effective corrective action has not been
taken, he may issue a suspension of the Frczen Desserts
Manufacturer Permit. The suspensicn shall state the time that
the suspénsicn will beconme esffective, give the reasons for +the
suspension and specify a time and place for a hearing to be held
in this matter. Except that in the case of a summary suspension
the commissioner will give the manufacturer the opportunity to
raquest a hearing in this matter subsequent teo thae notification
of the suspension.

15.7.a. All suspensions due %o nonconformance toc subdivision
8.1.c., 8.1.d. or 8.1.g. of this rule are summary suspansions.

15.7.2. A suspensicon of the Frozen Desserts Manufacturer
Permit remains in effect until the manufacturer submits and the
commissioner accepts a written plan of ceorrection and a reguest
for a reinstatement of the permit.

15.7.c. The commissicner has seven days from the date of
receipt of this application to respond to a suspension in the
casa of violations of subdivision 8.1.c., 8.1.4. cr 8.1l.g. of

this rule and fourteen days to respond for all cother viclations
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of W. Va. Code §19~11B-1 et seg. or these rules. The
commissioner will accept or deny the application for a
reinstatement of the permit and will give the terms and
conditions under which the permit will be reinstated.

15.8, If the commissioner £finds that after the firm has
resumed producticn following a suspension o¢f their Frozen
Desserts Manufacturer Permit that effective corrective action
has not been taken, then the commissioner will hold a hearing to
determine 1f the Frozen Desserts Manufacturer Permit should be
revoked. '

15.%. Perscns who manufacture a product on an intermittent or
infrequent basis, so that the standard enforcement policy’ cannot
apply, will enter into a consent agreement with the cdmmissioner
for correction of all items found to be not in conformance with
W. Va. Code §19-11B-l1 et seq. or these rules.

15.10. Whenever an antibiotic or pesticide residue test is
found to be above tolerance, the commissioner shall notify the
manufacturer and/or distributor immediately of this fact and
shall begin an investigaticn to determine the cause of the
residue. The commissicner shall require that any perscen found
to be responsible for the residue shall correct the cause of the
residue pricr to the resumption of the manufacturing or
distribution of the product.

15.11. A person who performs a recall by veluntarily removing

product from sale and distribution in an effective manner sc as
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to limit the petential harm to the health and well-being of the
public may be eligible for exemptions froz the normal anforcement
policy. The commissioner shall consider the facts of each case
when making a decision on an exempticn.

15.12. The commissioner may apply the enforcement policy in a
liberal manner in cases where all official product sample results
that involve a product in the form actually sold teo the public
have been found to be in conformance with W. Va. Code §15-113-1
et sag. or these rules.

15.13. The commissicner may suséend the standard enfcrcement
policy in cases where such acticn i1s necessary to protect the
public health, safety or welfare.

15.14. Resamples will only be taken from machines that were
shown to be producing vielatilive product the previous visit,
except for resamples needed to check that the nenviolative status
is being maintained according %o the fcllowing schedule:

15.14.a. After a first notice and one nonviclative sample,
resamples will ba taken between 5 to 6 nmonths after the
nenviolative sanple.

15.14.b. After a seccnd notice and one nenviolative sample,
resamples will be taken between 3-4 months after the nonviolative
sample.

15.14.c. OQther resamples may Dbe considered necessary to

determine that the nonviclative status is being maintained.n®
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(hh) The legislative rules filed in the state register eon
the eighth day of August, one thousand nine hundred ninety-one,
modified by the commissioner of agriculture to meet the
ocbjections of the legislative rule-making review committee and
refiled in the state register on the twenty-fourth day of
September, one thousand nine hundred ninety-one, relating to the
commissicner of agriculture (West Virginia apiary lawlof 1991),
are autherized.

(1i) The legislative rules filed in the state register on
the eighth day of August, one thousand nine hundred ninety-one,
nodified by the commissioner of agriculture to meet the
objections of the legislative rule-making review committee and
refiled in the stateAregister on the twenty—fourfh day of
September, one thousand nine hundred ninety-one, relating to the
commissioner of agriculture (disposal of dead poultry), are
authorized with the amendments set forth below:

Oon page two, section two, by adding a new subsection to read
as follows:

"2.8 'Disposal pit' means an opening dug in the ground to a
minimum depth of six feet, containing a minimum capacity of 150
cuhic feet, covered with a minimum of 12 inches of dirt, and
provided with one or more openings for the introduction of
poultry. The openings shall be a minimum size of aight inches
square and equipped with tight 1lids. A disposal pit shall be

located in a site which will prevent contamination of the
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groundwater or the surface water. This site should conform %o
the standards established in this rule.™

on page two, subsecticon 3.1 after the word "incinerater," by
adding the words "disposal pit,"

and,

on page two, by adding a new secticn, designated section 4,
to read as follows:

"§61-1C-4. Standards for Site Location for Dispesal Pits.

4.1 No part of a dispesal pit system shall ke located in a
poorly drained or £illed area, or in any area where seascnal
flocding occcurs.

4.2 No part of a disposal pit system shall be located within
10 feef of a building, foundation or property line.

4.3 No part of a disposal pit systex shall be located within
50 feet of a public water supply line or within 10 feet of a
private water supply syste=m.

4.4 A disposal pit shall be loccated at least 50 feet from a
privatae well c¢r groundwater supply.

4.5 There shall be a minimum of three feet between the bottonm
of a disposal pit and seasonal groundwater or rock, shale or any

other impermeable layer.

4.6 The evaluation of the site for installation of a disposal
pit shall be based upcn percolation test results. Percolation
tests shall be performed in the following manner:
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4.56.1 Location - At least two holes shall be placed over the
selected site. The results of these two test holes will be
averaged.

4.6.2 Heoles shall be dug or rored frem six to eight inches
in diameter at the site where the dispesal pit will be installed.
The holes should be at least 24 inches in depth.

4.6.3 The bottem and sides ¢f the holes shall be scratched
with a sharp pointed instrument or wire brush to remove any
smeared soil surfaces which interfere with <the absorptien of
water into the seil.

4.6.4 Loose dirt shall be removed from the bottcm of the test
holes and two inches of c¢oarse sand or fine gravel shall be
placded into the holes to prevent sealing.

4.6.5 An eight or ten penny nail shall be placed in the wall
of each hole exactly six inches above the level c¢f sand or
gravel.

4.6.6 The test hole .shall be completely filled with water to
ground level. Water in the hole shall be kept to a depth of at
least 12 inches for a minimum period of four hours before
beginning the percolation rate measurement.

. 4,7 Percoclation rate measurement - Upon ccmpletion of the
above, the water depth in the holes shall be adjusted to the
level of the nail. The number of minutes it takes for this six
inches of water (all the water) to be absorbed into <the soil

shall be accurately determined. This time in minutes, divided by
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gix, gives the rate of fall per inch. The average rate of fall
must be between five minutes and 60 minutes."

(33) The legislative rules filed in the state register on
the eighth day of August, cne thousand nine hundred ninety-cone,
mnodified by the commissicner of agriculture £to meet the
objections ©f the legislative rule-making review committes and
refiled in the state register on the twenty-fourth day of
September, one thousand nine hundred ninetv-cne, relating %o the
commissioner of agriculture (licensing of livestock dealers), are
authorized.

(kk) The legislative rules filed in the state register on the
fifteenth day of September, one thousand nine hundred ninety-two,
modified by the coemmissioner of agriculture to meet the
objecticns of the legislative’rule-making review committee and
reflled in the state register on the eighteenth day of November,
one thousand nine hundred ninety-tweo, relating to the
commissicner of agriculture (commercial feed), are authorized.

(11) The legislative rules filed in the state register on the
fifteenth day of September, one thousand nine hundred ninety-twec,
nodified by the commissioner of agriculture to meet the
cbjecticns of the legislative rule-making review ccmmittee and
refiled in the state register on the nineteenth day of February,
one thousand nine hundred ninety-three, relating tec fhe
commissioner cof agriculture {general groundwater protecticn rules

for fertilizers and manures), are authorized.
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{mm) The legislative rules filed in the state register on the
fifteenth day of September, one thcousand nine hundred ninety-two,
modified by the commissioner of agriculture to meet the
objections of the legislative rule-making review committee and
refiled in the state register on the nineteenth day of February,
one <thousand nine hundred ninety-three, relating to the
commissioner of agriculture (primary and secondary containment of
fertilizers), are authorized with the amendments set forth below:

"On page five, by striking out all of subsection 5.5 and
inserting in lieu therecf a new subsection 5.5 to read as

follows: 'The operator or his licensed representative shall sign

.and date each application under cath.'; and

On page eighteen, by striking cut all of subsection 14.1 and
inserting in lieu therecf a new subsection 14.1 td read as
follows:

211 moneys for the purpose of the enforcement and
administration of this rule shall come freom general revenue funds
appropriated by the legislature for that purpose. The net
proceeds of civil penalties collected pursuant to W. Va. Code
§20-5M-10a or any civil administrative penalties collected
pursuant te W. Va. Code 320-5M-10c will be deposited in the
groundwater remediation fund established in W. Va. Code §20-5M-1.
et seqg.'".

{(nn) The legislative rules filed in the state register on the

fifteenth day of September, one thousand nine hundred ninety-two,
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modified by the commissioner of agriculture te meet the
cbjections of the legislative rule-making review committee angd
refiled in the state register on the nineteentn day of February,
one thousand nine hundred ninety-three, relating to the
commissioner of agriculture (general groundwater protection rules
for pesticides), are authorized.

(oo) The legislative rules filed in the state register on the
fifteenth day of September, one thousand nine hundred ninetv-two,
modified by the commissioner of agriculture to meet the
objectiens of the legislative rule-making review committee and
rafiled in the state register on the nineteenth day of February,
one thousand nine hundred ninety-three, relating to the
commeissioner of agriculture (bulk pesticide operational rules),
are authorized.

(pp) The legislative rules f£iled in the state register on the
fifteenth day of September, one thousand nine hundred ninety-two,
modified by the commissiocner of agriculture to meet the
objecticns of the legislative rule-making review committee and
refiled in the state register on the nineteenth day of February,
one thousand nine hundred ninety-three, relating to the
commissioner of agriculture (nen-bulk pesticide rules for
permanent cperaticnal areas), are authorized.

(gqq) The legislative rules filed in the state register on the
sixteenth day of April, one thousand nine hundred ninety-three,

nodified by the commissiconer of agriculture tc meet the
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ocbjections of the legislative rule-making review committee and
refiled in the state register on the twenty-sixth day of July,
one thousand nine hundred ninety-three, relating to the
commissioner of agriculture {(animal disease control), are
authorized. .

{rr) The legislative ©rules filed in the state regigter on
the third day of August, cone thousand nine hundred ninety-three,
modified by the commissioner of agriculture to meet the
objections of the legislative rule-making review committee and
refiled in the state register on the éighth day of Octcber, one
thousand nine hundred ninety-~three, relating to the commissioner
of agriculture (auctioneers), are authorized.

{ss) The legislative rules filed in the state register on the

fifteenth day of August, one thousand nine hundred ninety-four,

modified by the commissioner of agriculture to meet the

obijections of %fhe legislative rule-making review committee and

refiled in the state register on the fourteenth day of Octcber,

one theusand nine hundred ninetv-four, relating +to +the

commissioner of agriculture (West Virginia fish processing

rules), are auvtheorized.

NOTE: The purpose of this bill is to authorize the
Conmissioner of Agriculture <o preomulgate legislative rules
relating to West Virginia fish processing rules.

Strike-throughs indicate language that would be stricken from
the present law, and underscoring indicates new language that
would be added. -
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SB 64 authorizing, Title 61, Series 23A, West Virginia Fish Processing Rules , passed the
Legislature on March 11, 1995. It is was signed by the Governor on March 23, 1995.

the Secretary of State’s office. To final file your legislative rule, fill in the blanks on the enclosed form
#6, the "Final Filing" form and file the form with our office with a promulgation history of the rule.
Authorization for your legislative rule is cited in SB 64 section 64-9-1(a). The agency may set the
effective date of the legislative rule up to ninety (90) days from the date the legisiative rule is final filed
with the Secretary of State’s office. Please have an authorized signature on the bottomn line.

#=#2MPORTANT: YOUR AGENCY MUST SUBMIT A CLEAN COPY OF THE
LEGISLATIVE RULE ON DISK, WITH ALL UNDERLINING. STRIKE-THROUGHS
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THE RULE. THE DISK MUST BE ON A WORD PERFECT (5.1 OR 5.2 VERSION) OR
WORD PERFECT COMPATIBLE COMPUTER SYSTEM 3 1/2" DOUBLE DENSITY
DISK. STATE ON THE DISK THE FORMAT THE RULE IS IN AND THE TITLE IT
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After the final rule is entered into the legislative data base, the rule will be sent to the agency
for review and proofing. Following confirmation or corrections, as the case may be, the Secretary of
State shall submit to the agency a final version of the rule for their records.

If yvou have any questions or need any assisiance, please do not hesitate to call our office.

Thark You
Administrative Law Division




