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TITLE 61
LEGISLATIVE RULE
WEST VIRGINIA DEPARTMENT OF AGRICULTURE

SERIES 23
WEST VIRGINIA AQUACULTURE FARM RULES

§61-23-1. General. <

1.1. Scope. -- The ¢ommissioner will
inspect aguaculture production on a voluntary
basis for a period of three (3} vears. At the
end of this three (3) vear period the
Agquaculture Farm Rules shall be reviewead to
determine whether the rule should become
mandatory. Agquaculture producers wishing to
participate in the voluntary inspection program

must apply in writing to the commissiomer. .

Once a producer enters the voluntary program
they will be required to produce fish according
to all the provisions of this rule for the re-
maining portion of the three (3) year period.
The inspeciions will be conducted on a risk
assessment basis with the purpose of educating
farmers aad assuring the production of whole-
some, unspoiled and unadulterated f{ish and
fishery products.

1.2. Anthority. -- W. Va, Code
§19-29-1 et seq.

1.3. Filing Date. -- April 5, 1995,

1.4. Effective Date. -- May 1, 1995,
§61-23-2. Defirnitions,

2.1. “Adulterated" means a fish or
fishery preduct carries or coataias amy poi-
sonous or deleterious substance pr compound

or pathogen in a quantity that may render it
injurious to human health; was produced,

pracessed, transported or held under unsani--

tary conditions; was treated with prexposed to
chemicals, chemotherapeutic&‘({r)ugs), heavy
metals, pesticides, temperatures or any condi-
tions in a manner that violates this rule; or was
not produced according to an approved
HACCP plan.

2.2. "Aquaculture” means the com-
mercial production of fish and/or otker
aquatic life.

N
VA
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¢ point, step or procedure in a production or

2.3. "Aqueaculture production area”
means the site and the immediate vicimity
where fish are produced and kept for aqua-
culture purposes, i.e. tanks, raceways, poads,
ete.

2.4. "Aquaculture water source” means
springs, wells, ponds, strzams, lakes, rivers,
impoundments and/or any other manmade or

jx’atural source of water where {ish are grown
or from which water is taken to conduct agua-
culture. '

2.5, "Chemotherapeutic" or "Drug’
means any substance intended for use in the
diagnosis, cure, mitigation, tfeatment, or
prevention of disease in animals, other than
man; and substances other than nutritive
components, intended to affect the structure or
any function of the animal body.

2.6. "Commissioner” means the ¢om-

mis\s%?ier_o/f,agriculture or his or her designee.

2.7. "Control" means managing the
points, steps and procedures of an operation to
maintain compliance with established criteria,

2.8. "Corrective Action” means pro-
cedures to be followed when a deviation oc-
curs, including dispesition of products, avoid-
ance of further deviations, and records of

/actions taken as a result of the deviation.

2.9. "Critical Control Point" means any

food process where there is a high probability
that improper control mav cause, allew, or
contribute to a safety hazard in the final prod-
uct or food.

2.10.  "Critical Limit" means ihe
maximum or minimum value to which a physi-
cal, biclogical or chemical parameter must be
controlled at a critical control point to mini-
mize the risk of oceurrence of the identified

o
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kazard.

2.11. "Deviation” means failure to meet
a critical limit at a critical control point cr
follow the HACCP plan.

2.12. “Fish” means fresh or saltwater
finfish, molluscan shellfish, crustaceans, and
other forms of aguatic animal life other than
birds or mammals.

2.13. "Fishery product" means apy

or inpart from fish, including fisk that has
been processed in any manner.

2.14, "Hazard Apalysis Critical Con-
trol Point Plan" or "HACCP Plan" is arn
inspectional or quality contrel plan in written
form, approved by the Commissioner that:

2.14.a. Assesses hazards asso-
ciated with growing, harvesting, processing,
manufacturing, marketing, preparation andﬁr
use of fish as a foed product;

2.14.b. Identifies critical con-
trol points on a flow chart of the operation;

2.14.c. Sets critical limits for
critical control points;

2.14.d. Esiablishes a momnitor-
ing system;

2.14.e. Establishes standards
for evaluating compliance with the plap and
corrective actions for the identified critical
control points;

2.14.f. Establishes verification
procedures; and

2.14.g. Establishes a record
keeping system. i
2.15. "Log for Notice of Unusual
Occurrence and Corrective Action” means a
record for_situations or safety hazards taking
place that are not anticipated by the HACCP
plan, and corrective actions taken as a result of
the situations or safety hazards.

2.16. "Molluscan shellfish” means any
edible species of fresh or frozen oysters, clams,

mussels, or scallops or edible portions thereof,
2xcept when the scallop product consists en-
tirely of the shucked adductor muscle.

2.17. "Mornitoring” means a planned
sequence of observations or measurements of
critical limits designed te produce an accurate
record intended to insure that the critical limit
maintains product safety.

2.18. "Official Sample” means any
sample of water, soil, fish, feed, drugs, pes-

ticides, other ingredienwta%nefs-andggr Iy

products taken by the tommissioner or ap-
proved laboratory in accordance with this rule.

2.19. "Pasticide” means any substance
or mixture of substances inteaded for pre-
venting, destroying, repelling or mitigating any
pest; any substance or mixture of substances
intended for use as a plant regulator, defoliant,

: ?d'esiccant.

B 2.20. "Record" means a book, ledger or

otker writiea or printed means used to log
required information.

2.21. "Risk Assessment Basis” means
considering grades from past iaspectioms,
violations, trends, conditions, observations and
other information to estimate the likelihood of
a danger or safety hazard occurring amd to
determine the frequency ard priority of future
inspections, ‘

2.22. "Safety Hazard" means any bio-
logical, chemical, or physical property that
may cause, allow, or contribute tc an unac-
ceptable human kealtk risk in the final product
or feod.

2.23. "Shellstock" means live malluscan
shellfish in the skell.
224, “Shucked shellfish" means mol-
luscan skelifisk that have one or both shells
removed,

2.25. "Terrestrial Livestock”™ mears
cattle, sheep, horses, swine, goats, pouliry
and/or other domestic animals inhabiting the
land.

2,26, "Verification® means methods,
procecdures, and tests used to determine if the
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HACCP sy e(ﬁ. in compliance with the
HACCP FPlan.

2.27. "Wholesome" means in scund
condition, clean, free from adulteration, and
otherwise suitable for use as human food.
§61-23-3. Hazard Analysis Critical Control
Point Plan.

3.1. All producers of fish participating
in the voluntary inspection program cutlined
in this rule shall have and implement a written
Hazard Analysis Critical Control Point Plan,
approved by t ommissioner, for gach loca-

S~z tion -wheTe fishiz%ﬁr;cﬁ'_u_,lfhe* ‘mmissioner

shall firmisi 2 model Hazard Analysis Critical
Control Point Plan te the producers for them
to follow.

3.2. The HACCEP plan shall include all
seven (7) recognized principles of HACCP.
The HACCP plan shail:

3.2.a. Identify the safety haz-
ards associated with aguaculture production.
It shall also assess the likelihood of the hazards
occurring and identify the preventative mea-
sures for their control;

3.2.b. Determine critical con-
trol peints, or the points, procedures and
operational steps that must be controlled to
eliminate or minimize the likelihood of the
safety hazards occurring; and will include as
applicable:

1) Site Selection

if) Aquaculture
Water Source

iii) Feed
iv) Drugs
v) Pesticides

vi) Feed and Color

Additives
vii)
e — 4 /
-

Holding and
Transportation

The commissionermayidentify

)

and require other critical control poiats based
on imspection and/or observation of agquacul-
ture operations to prevent an unaccepiable risk
[C consumers;

3.2.c. Establish the critical
limits, or target levels and tolerances that must
be met to ensure the identified critical control
points are under control;

3.2.d. Establish a morzitoring
system to ensure control of each critical con-
trol point by scheduled testing or obssrvations,
including procedures and frequency of the
testing or observations, that will be used to
contrel and monitor each critical control point
to ensure compliance with the critical limits.
The procedures shall include calibraticn of
instruments and the use of consumer com-
plaints relating to a critical control peint
received by the producer;

3.2.e. Establisk  corrective
actions to be taken when there is a deviation or
loss of control at a critical control point identi-
fied by monitoring;

3.2.f. Provide for a verification
system to ensure the HACCP plan is werking
correctly. This system shall consist of proce-
dures, tests and documentation as necessary to
assess compliance with tke HACCP plan and to
ensure the HACCP plan is working effectively.
The HACCP plan and all records shall be
reviewed, evaluated and signed by the produc-
er on at least an annpual basis to confirm the
adequacy of the HACCP plan and system; and

3.2.g. Provide for a record
keeping svstem that will decument all proce-
dures, the moritoring of the critical control
peints and the HACCP plan.

3.2.g.1. Records shall
be kept for critical control points, indicating
that the critical control points have been moni-
tored according to the approved HACCP plan.

3.2.g.2. Records shall
indicate the actual values obtained during
monitoring, documentation of the verification
process and what corrective action was taken if
critical limits were exceeded.
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3.2.g.3. Records shall
alse include a Log for Notice of Unusual
Occurrence and Corrective Action.

3.2.g.4. Records shall
include the date, the appropriate lot numbers
of the fish, and the signature of the individ
logging the information. Y30

3.3. Recordsreg i@y this rule must
kept for a minimum of ..}_vears unless other-
wise specified. Records kept on computer files
shall have a backup file on a separate disk, or
hardcopy.

§61-23-4. Site Selection and Water Source
Critical Control Points.

4.1. Aquaculfure water sources, except
those utilizing a public water svstem certified
by State or Local Health Authorities, shall be
tested for pesticide and chemical residues by
the Commissioner at an approved laboratory
prior to commencing aquaculture production.

4.2, Aguaculture water sources uti-
lizing surface waters, except those sources
utilizing a public water system certified by
State or Local Health Authorities, shall be
tested for pesticide and chemical residues by
the Commissioner at an approved laboratery on
at least an annual basis.

4.3. Agquaculture water sources and
aquaculture production areas shall be tested by
the Commissioner at an approved laboratory
whenever the Commissioner suspects contami-
nation.

4.4, The Commissioner may require
testing for other possible contaminants that he
or she concludes is necessary to protect the
safety of consumers.

4.5, Terrestrial livestock shall be
excluded by fencing or a permanent structure
from the immediate vicinity of aguaculture
water sources ard aquaculture production areas
where fish are raised for human consumpticon.

4.6. Septic tanks, home zeration units,
vault privy, or other sewage tanks shall not be

located within 50 feet of a well or groundwater

supply used as an aquaculture water source, or
aquacuiture production areas in order to pre-

vent fecal and other contamination of water
where fish are raised for human consumption,
except that tanks or other aguaculture produc-
tion systems with a barrier preventing possible
conlamination may be located closer.

4.7. Manure and/or sewage sludge
shall oot be applied within 30 feet of an agua-
culture water source or aquaculture production
area. 7

4.8. Every reasonable effort shall be
made to keep water used for aquaculture
production pure and free from contamination.

4.9, Permarernt records of all analysis
of aquaculture water sources and aquaculture
production areas for contaminants shall be
kept.

§61-23-57 Feed Critical Control Point,
'\th ot
! 5.1. Aguaculture feeds shall conform

\, to the West Virginia Commercial Feed Law

WV Code §19-14-1 et seq.) and West Virginia
Department of Agriculture Commercial Feed
rules, 61 CSR 5.

5.2. Medicated feeds shall not contain
chemotherapeutics or drugs not approved by
the U.S. Food and Drug Administration Center
for Veterinary Medicine and the West Virgiaia
Department of Agriculture,

8§61-23-6. Drugs, Feed and Color Additives
and Pesticides Critical Control Points,

6.1. Orly drugs approved for food fish
aquaculture or listed as low regulatary priority
by the U.8. Feod and Drug Administration’s
Center for Veterinary Medicine, used under an
Investigational New Animal Drug application
or prescribed by a licensed veterinarian fol-
lowing FDA Compliance Policy Guide
7126.06, Extra-label Use of New Animal
Drugs in Feod-Producing Animals may be
used for the production of human food fish.
Except that veterinmary biocleogical
products({vaccines} licensed by the United
States Depariment of Agriculiure Animal and
Plant Health Inspection Service may be used,

6.2. Pesticides not registered with the
U.S. Environmental Protection Agency for the
use with fish intended as human foed shall not
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be used in or land applied within 100 feet of
aquaculture water sources or aquactlture
production areas containing fish in aquaculture
production for human foed. Aerial application
of pesticidés not registered with the U.S,
Environmental Protection Agency for use with
fish intended as human food shall not be made
within 500 feet of aquaculture water souirces or
aquacuiture production areas containing fishin
aquaculture production for human food.

6.3. A locked cabinet or area shall be
maintained and used to store only drugs,
medicated feeds and/or pesticides used for the
production of fish for human consumption.

6.4, Drugs shall be used in accordance
with U.S. Focd and Drug Administration
regulations and labelling. Feed and coler
additives shall be used according to U.S. Food
sand Drug Administration regulations aad
labelling. Biological wveterimary

Lt/ rad racci I
roducts(vaccines) shall be used in accordance
& ./%'ith United States Department of

Agriculture’s regulations and labelling. Pes-
ticides shall be used in accordance with U.S.
EnvironmentalProtection Agency’sregualations
and labelling.

6.5. A permanent record shall be kept
when drugs, pesticides, feed and color addi-
tives or medicated feeds are used to produce
fish intended as human food. The record shall
include the name and dose of any or all drugs,
pesticides, feed and color additives, or medi-
cated feeds; the date and/or dates administered
and the lengtk of the required withdraw peri-
od; the date of sale: the lot number of the fish;
and the name acd address of the purchaser of
the treated fish.

6.6. Aguaculture pesticide use shall
otherwise conform to the West Virginia Pes-
ticide Control Act (W'Qd’e §19-16A-y/
seq.). \00&

6.7. Fish and fishery products con-

taining levels of the chemicals listed in this
section in excess of action levels set by the
Food and Drug Adwministration in Table 1 will
be considered adulterated and subject to em-
bargo or other enforcement action by the
Commissioner under this rule,

6.7.a. Table 1 - Acticn levels

W

for chemicals in Fish and Fishery products

~ Chemical Action Level

Aldria plus Dieldrin 0.3 ppm
Chlordane 0.3 ppm
Eadrin 0.5 ppm
Heptachlor plus Heptachlor

epoxide 0.3 ppm
Chlordecone 0.3 ppm
DT plus TDE plus DDE 5.0 ppm
Mirex 0.1 ppm
Toxaphene 5.0 ppm
PCB 2.0 ppm
Methyl Mercury 1.¢ ppm
Suifite 100 ppm

6.8. Fish and fishery products con-

taining levels of the drugs listed in this section
in excess of actiorn levels sat by the Food and
Drug Administration in Table 2 will be con-
sidered adulterated and subject to embargo or
other enforcement action by the Commissioner

unde{ ﬂiiézie- .
F TN ' .
RN 6.8.a. 5T b/Ie 2 - Action levels

for drugs in Fish and Eishery products

Drug Action Level
Oxytetracycline 0.1ppm
Sulfamerazine 0.0 ppm
Sulfadimethoxine

plus ormetoprim 0.1 ppm

§61-23-7. Transport.

7.1.  All fish transported for sale /
and/or processing by producers participating /
in this voluntary program shall be: /

/
7.1.a. Alive and in good hezlth / Yy
when harvested from the water; @i{f‘v"‘b
N

7.1L.b faintained dlive; or
maintained in algonstant-iced r'rlnechanically
refrigerated state ensuring an internal body
temperature of 4C°F (4.4°C) or below; except ¥
that:

/’//

... 7.1.b.1. Shellstock shall
be maintained in a2 _constantly iced'or mechani-
cally refrigeratec?\sﬁﬁdenfs——-‘;uﬁngjan internal
body temperature of 50°F (10°C) or below
after harvest; '

7.1.b.2. Shucked sheil-
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fish shall be maintained in alc mr

mechanically refrigerated state easuring an
internal temperature of 40°F (4.4°C) or below;
and

7.1.b.3. Processed [ish
that have a water-phase salt level of at least 17
percent do not require refrigeration.

7.2.  All fish intended for human
consumption shall be transported or held in
clean non-toxic, pathogen-free containers,

7.3. Unprotected raw {ish and fishery
products, cooked ready-to-eat fishery prod-
ucts, smoked fishery products and molluscan
shellfish skall be physically separated to mini-
mize the possibility of cross comtamination
during transport.

7.4, No other cargo shall be placed on
or above fish or fishery products unless all
carge is packed in sealed, crush resistant
waterproof containers.

7.5. All shipments of human foed fish
to other producers, wholesalers, retailers,
and/or processors required to operate under a
HACCP plan shall be accompanied by a writ-
ten notification stating that any and all drugs,
feed and color additives, pesticides acnd/or
medicated feeds have been legally admiris-
tered and withdraw] periods have been fol-
lowed, This notification shall inciude the
name, address, and telephone number of the
grower; date of sale; and the lot number of
fish. This notification shall be signed by the
grower. Except that:

7.5.a. Shipments of fish to
other producers before the completion of a
required witkdrawl period shall be accompa-
nied by a written notification including the
name and dose of the drug, feed, color addi-
tive, pesticide, and/or medicated feed; date
administered and length of required withdrawl
period; date of sale; and lot number of fish.
This notification shall be signed by the grower.

7.6. Every reasonable effort shall be
made to keep fish and fishery products ia-
tended for human consumption wholeseme,
unspoiled, and unadulterated.

7.7. lIce used for cooling fish and

X
¥, 61CSR23

fishery products shall be made [rom drinking
water certified potable by State or County
Healtk authorities\/

Y
-8 ‘
7.7.a. After use for cooling fish
or {ishery products, ice shall not be used as

human food.
§61-23-8, Laboratory Testing.

8.1. The Commissioner of Agriculture
shall establish and maintain or make provisions
for approved laboratory testing facilities for
the purpose of enforcing the analvtical aspects
of this rule,

8.2. The methods used for anmalyzing
samples will be those found in the Official
Methods of Analysis by the Association of
Aralvytical Chemists, 15th edition 1990; or the
United States, Food and Drug Admiristrations
Bacteriological Analyvtical Manuzal, 7th edition,
1992; or The Pesticide Analytical Manual,
Volume I, and 1, Foods and Feeds; or other
methods as approved by the Commissioner.

8.3. The Commissioner shall collect
and provide for the transportation and ana-
Iytical testing of all samples specifically re-
quired by this rule. The cost for additional
analytical testing required by individual
HACCP plans are the iadividual farmer’s
respoansibility.

'§61-23-9. Prohibited Acts.

9.1. It is prohibited to:

§.1.a, Produce, kold, transport,
sell or offer for sale fish or fishery products in
violation of this rule;

9.1.b. Sellor offer for sale any
fish or fishery product for human consumption
which is adulterated or not wholeseme;

9.1.c. Remove any tag or crder
aifizxed by the Commissioner unless the re-
moval is anthorized by him or her;

9.1.d. Impede, hinder or other=-
wise prevent, or attempt to prevent the to/m:f

missioner in the performance of his or her
duties in cornection with the provisions of this
rule;




61CSR23

9.1.e. Falsify or falsely log any
values on any record or records required by
this rule;

9.1.f. Remove or dispose of
detained. embargoed, or quarantined fish or
fishery products by sale or otherwise without
the permission of the Commissioner or the
courts; and

9.1.g. Continue aguaculture

operations until released from the cease and

desist order by the Commissioner or the courts.
861-23-18. Confidentiality of Trade Secrets.

1¢.1. The Commissioner may not make
public information which relates to trade
secrets, commercial or financial information
obtained from a persomor privileged or confi-
dentia! informatioa: Provided that when the
information is necessary to carry out the pro-
visions of this rule, this information may be
revealed, subject to protective order, to any
federal, state or local agency consultant or may
be revealed, subject to protective order, at a
closed hearing or in findings of fact issued by
the commissioner. p

§61-23-11. Powers and Dutiesof the Com-
missioner. -—

<

11.1. The commissioner has the power
and authority to:

il.1.a. Ecter acnd imspect,
during reasonmable hours, any aquaculture
production area participating in the voluntary
inspection program, where fisk are produced,
sold, stored or transporied. The inspection
includes, but is aot limited to photographing,
video taping, verifying, copving and auditing
computer files, records and papers relating to
the production of fish, as is necessary to deter-
mine compliance with this rule and to investi-
gate consumer complaints. Tke inspection also
includes, but is not limited to photographing,
video taping, observing, and verifying the
premises, vehicles, personreel and activities;

11.1.b. Examine, sample and
test water, soil, fish, feed, drugs, pesticides,
other ingredients, containers and/or products
used or intended for use in the production,
storage and/or transportation of fish or fishery

products for human comsumptiion;

11.1.c. Cooperate with and
enter imto agreements with governmental
agencies of this state and any other states,
agencies of the federal government and foreign
governments, and private associations in order
to carry out the purpose and provisions of this
rule; ‘

i11.1.d. Detain, embarge or
guarantine or issue a cease and desist order by
affixing thereto or in the vicinity of the aqua-
culture production area, holding area or trans-
porting vehicle a tag or other appropriate
marking, and giving notice thereof in writing
to the producer, holder or transporter. The
Commissioner may take this action when:

11.1.d.1. Fisk or fishery
products have been found by the commissicner
to ba or are believed tu be in viglation of the
provisiors of this rule. Upon confirmation of
a violation he or she may condemn and order
the fisk or fishery product disposed of as
necessary to ensure the safety of comsumers; or

, 11.1.d.2. Fisk or fishery
products have been found by the Commis-
sioner to be or are believed to infected with a
fish or human pathogen that the Commissioner
concludes could affect other aguaculture areas
and wild fish stocks or present a public health
bazard. Upon confirmation of the pathogen he
or she may condemn and order the fish or
fishery products disposed of as necessary to
prevent the spread of the pathogen;

11.1.e. Embargo :a perishabie
product, aven if the practical result is to bring
about the invcluntary disposal of the product;

11.1.e.1. The Com-
missioner shzll exercise this power using all
reasonable means to determine if the product
is adulterated or otherwise not in compliance
with this rule in as short a iime frame as
possible and shall promptly lift the embargo
order if the preduct is found to be in com-
pliance with this rule;

“ 11.1.f.  Tpspect or copy all
redords required by this rule. All records
2quired by this rule must be presented to the
commissioner during an on premise inspection;

pr——

-
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il.l.g. Inspect all aguaculture
water sources and aquaculture production areas
producing fisk for human food;

11.1.h. Develop appropriate
inspection, embargo, gurarantine, detainment
and other regulatory forms as necessary for the
enforcement of this rule; and

11.2. The Commissioner shall provide
assistance, education, information, and train-
ing on the HACCP system to improve the
safety and quality of the aquaculture industry
in West Virginia.

11.3. The Commissioner shall appoint
member’s to the Commissioner’s Aquaculiure
Committee, The Commissioner’s Aquaculture
Committee shall meet at least annually with the

purpose of evaluating the status of aun
and making recommendations to the commis-

sioner concerning aguaculture. The Committee
shall ecnsist of four (4) aguaculture producers,
orce aquaculiure processor, two (2) agquaculture

educators, and shall be chaired by the commis- |

sioner or his or her designee.

11.4. The Commissioner shall be
guided by the analytical resuits of an official
sample when determining whether fish or
fishery products conform to this rule and other
rules or laws of the state of West Virginia;

§61-23-12. Enforcement Policy.

12.1. Aquaculture farms will receive a
grade of "A", "B”, "C", or "Unsatisfactory".
Farms will be initially inspected at least oace
every three (3) months for a mialmum of two
{2) inspections. After this imitial inspection
period:

12.1.a. A grade of "A" will
require reinspection on at least an annual basis;

12.1.b. A grade of "B" during
an inspection will require reinspection at least
once every six (6) months;

12.1.c. A grade of "C" during
an inspectior will require reinspection at least
once every three (3) months; and

12.1.d. An aguaculture farm
receiving a grade of "Unsatisfactory” will not

be permitted to sell fish for use as human food
nntil a subseguent inspection results in a grade
of "A", "B" or "C".

2.2. In no way is this enforcement
policy intended to prohibit the Commissicner
from inspecting a producer’s facility more
frequently in the event that he or she believes

it is necessary,

i




TITLE 61
LEGISLATIVE RULE
WEST VIRGINIA DEPARTMENT OF AGRICULTURE

SERIES 23
Proposed West Virginia Aquaculture Farm Rules

§61-23~-1. General .

1.1 The commissioner will inspect agquaculture production on a voluntary
basis for a period of three years. At the end of this three vear period the
Agquaculture Farm Rules shall be reviewed to determine whether the rule should
become mandatory. Aquaculture producers wishing to participate in the
voluntary inspection program must apply in writing to the commissioner. Once
a producer enters the voluntary program they will be reguired to produce fish
according to all the provisions of this rule for the remaining portion of the
three year period. The inspections will be conducted on a risk assessment
basis with the purpose of educating farmers and assuring the production of
wholesome, unspoiled and unadulterated fish and fishery products.

1.2 Authority - WV Code 19-29-1 et seq.

1.2 Filing Date - March 24, 1995

1.4 Effective Date - May 1, 1995

1.5 This is a new legislative rule
61-23-2. Definitions

2.1 "Adulterated"” means a fish or fishery product carries or contains
any poisonous or deleterious substance or compound or pathogen in a
quantity that may render it injuricus to human health; was produced,
processed, transported or held under unsanitary conditions; was treated
with or exposed to chemicals, chemotherapeutics{drugs), heavy metals,
pesticides, temperatures or any conditions in a manner that violates this
rule; or was not produced according to an approved HACCP plan.

2.2 "Aquaculture" means the commercial production of fish and/or other
aguatic life. - o : - — ]

2.3 "Aquaculture production area" means the site and the immediate
vicinity where fish are produced and kept for aguaculture purposes, i.e.
tanks, raceways, ponds, etc.

2.4 "Aquaculture water source'" means springs, wells, ponds, streams,
lakes, rivers, impoundments and/or any other manmade or natural source of
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water where f£ish are grown or from which water is taken to conduct
agquaculture.

2.5 '"Chemotherapeutic" or "Drug" means any substance intended for use
in the diagnosis, cure, mitigation, treatment, cr prevention c¢f disease in
animals, other than man; and substances other than nutritive components,
intended to affect the structure or any function of the animal body.

2.6 "Commissioner" means the commissioner of agriculture or his or her
designee. - e - :

2.7 "Control" means managing the points, steps and procedures of an
operation to maintain compliance with established criteria.

2.8 "Corrective Action" means procedures to be followed when a
deviation cccurs, including disposition of products, avoidance of further
deviations, and records of actions taken as a result of the deviation.

2.9 "Critical Control Peoint" means any point, step or procedure in a
production or food process where there is a high probability that improper
control may cause, allow, or contribute to a safety hazard in the final
product or food.

2.10 "Critical Limit" means the maximum or minimum value to which a
physical, biological or chemical parameter must be controlled at a critical
control point to minimize the risk of occurrence of the identified hazard.

2.11 "Deviation" means failure to meet a critical limit at a critical
contreol point or follow the HACCPF plan.

2.12 "Fish" means fresh or saltwater finfish, molluscan shellfish,
crustaceans, and other forms of aquatic animal life other than birds or
mammals.

2.13 "Fishery product"” means any edible human food product derived in
whole or inpart from fish, including fish that has been processed in any
manner.,

2.14 “"Hazard Analysis Critical Control Point Plan"” or "HACCP Plan" is
an inspectional or guality control plan in written form, approved by the
Commissioner that:

2.14.a. Assesses hazards associated with growing, harvesting,
processing, manufacturing, marketing, preparation and or use of fish as a
food product; : - : SRR

2.14.b. Identifies critical control points on & flow chart of
the operation;

2.14.c. Sets critical limits for critical control points;
2.14.d. Establishes a monitoring system;
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2.14.,e. Establishes standards for evaluating compliance with
the plan and corrective actions for the identified critical control points;

2.14.£. Establishes verification procedures; and
2.14.49. Establishes a record keeping system.

2.15 "Log for Notice of Unusual Occurrence and Corrective Action”
means a record for situations or safety hazards taking place that are not
anticipated by the HACCP.plan, and corrective actions taken as a result of
the situations or safety hazards.

2.16 "Molluscan shellfish™ means any edible species of fresh or frozen
oysters, clams, mussels, or scallops or edible portions therecf, except
when the scallop product consists entirely of the shucked adductor muscile.

2.17 "Monitoring" means a planned sequence of observations or ) -
measurements of critical limits designed to produce an accurate record
intended to insure that the critical limit maintains product safety.

2.18 "Qfficial Sample'" means any sample of water, soil, fish, feed,
drugs, pesticides, other ingredients, containers and/or products taken by
the commissioner or approved. laboratory in accordance with this zrule.

2.19 "Pesticide" means any substance or mixture of substances intended
for preventing, destroying, repelling or mitigating any pest; any substance
or mixture of substances intended for use as a plant regulator, defoliant,
or desiccant. N _ - - : e

2.20 "Record" means a book, ledger or other written or printed means
used to log regquired information.

2.21 "Risk Assessment Basis" means considering grades from past
inspections, violations, trends, conditions, observations and cther
information to estimate the likelihood of a danger or safety hazard
occurring and to determine the frequency and priority of future
inspections.

2.22 "safety Hazard"” means any biological, chemical, or physical
property that may cause, allow, or contribute fto an unacceptable human
health risk in the final product or food.

2.23 "shellstock" means live molluscan shellfish in the shell.

2.24 "shucked shellfish" means molluscan shellfish that have one or
both shells remcved. Tt o

2.25 "Terrestrial Livestock" means cattle, sheep, horses, swine,
goats, poultry and/or other domestic animals inhabiting the land.

2.26 "Verification" means methods, procedures, and tests used to
determine if the HACCP system is in compliance with the HACCP Plan.
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2.27 "Wholesome" means in sound condition, clean, free from
adulteration, and otherwise suitable for use as human food.

§61-23-3. Hazard Analysis Critical Control Point Plan

3.1 All producers of fish participating in the voluntary inspection
program outlined in this rule shall have and implement a written Hazard
Analysis Critical Control Point Plan, approved by the commissioner, for
each location where fish are grown. The commissioner shall fuxrnish a model
Hazard Analysis Critlcal Control Point Plan to the producers for them to
follow.

3.2 The HACCP plan shall include all seven recognized principles of
HACCP. The HACCP plan shall:

3.2.a. Identify the safety hazards associated with aguaculture
production. It shall also assess the likelihood of the hazards occurring
and identify the preventative measures for thelr control;

3.2.b. Determine critical control points, or the points,
procedures and operational steps that must be controlled to eliminate or
minimize the likellhood of the safety hazards occurring; and will include
as applicable:

i) Site Selection

ii) Aguaculture Water Source
iii) Feed

iv) Drugs

V) FPesticides

vi) Feed and Color Additives
vii) Holding and Transportation

The commissiocner may identify and reguire other critical control points
based on inspection and/or observation of aguaculture operations to prevent
an unacceptable risk to consumers;

3.2.c. Establish the critical limits, or target levels and
tolerances that must be met to ensure the identified critical control
peoints are under control;

3.2.d. Establish a monitoring system to ensure control of each
critical control peint by scheduled testing or cbhservations, including
procedures and frequency of the testing or cobservations, that will be used
to control and monitor each critical control point to ensure compliance
with the critical limits. The procedures shall include calibration of
instruments and the use of consumer complaints relating to a critical
control point received by the producer;

3.2.e. Establish corrective actions to be taken when there is
a deviation or loss of control.at a critical control point identified by
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monitoring;

3.2.f. Provide for a verification system to ensure the HACCP
plan is working correctly. This system shall consist of procedures, tests
and documentation as necessary to assess compliance with the HACCP plan and
to ensure the HACCP plan is working effectively. The HACCP plan and all
records shall be reviewed, evaluated and signed by the producer on at least
an annual basis to confirm the adequacy of the HACCP plan and system; and

3.2.49. Provide for a record keeping system that will document
all procedures, the monitoring of the critical control points and the HACCP
plan. ' T -

3.2.g9.1. Records shall be kept for critical control points,
indicating that the critical control points have been monitored accoxding
to the approved HACCP plan.

3.2.g.2. Records shall indicate the actual values obtained
during monitoring, documentation of the verification process and what
corrective action was taken if critical limits were exceeded.

3.2.g9.3. Records shall also include a Log for Notice of
Unusual Occurrence and Corrective Action.

3.2.g.4. Records shall include the date, the appropriate
lot numbers of the fish, and the signature of the individual logging the
information. '

3.3 Records reguired by this rule must kept for a minimum of 2 years
unless otherwise specified. Records kept on computer files shall have a
backup file on a separate disk, or hardcopy.

§61-23-4. Site Selection and Water Source Critical Control Points

4.1 Aguaculture water sources, except those utilizing a public water
system ceritiflied by State or Local Health Authorities, shall be tested for
pesticide and chemical residues by the Commissioner at an approved
laboratory priocr to commencing aguaculture production.

4.2 Aguaculture water sources utilizing surface waters, except those
sources utilizing a public water system certified by State or Local Health
Authorities, shall be tested for pesticide and chemical residues by the
Commissioner at an approved laboratory on at least an annual basis.

4.3 Agquaculture water sources and aquaculture production areas shall
be tested by the Commissioner at an approved laboratory whenever the
Commissioner suspects contamination.

4.4 The Commissioner may require testing for other possible
contaminants that he or she concludes is necessary to protect the safety of
consumers. _




4.5 Terrestrial livestock shail be excluded by fencing or a permanent
structure from the immediate vicinity of aguaculture water sources and
aguaculture production areas where fish are raised for human consumption.

4.6 Septilc tanks, home aeration units, vault privy, or other sewage
tanks shall not be located within 50 feet of a well or groundwater supply
used as an aguaculture water source, or aguaculture production areas in
order to prevent fecal and other contamination cf water where fish are
raised for human consumption, except that tanks or other aguaculture
production systems with a barrier preventing possible contamination may be
located closer. : :

4.7 Manure and/or sewage sludge shall not be applied within 50 feet
of an aguaculture water source or agquaculture production area.

4.8 Every reasocnable effort shall be made to keep water used for
aquaculture producticn pure and free from contamination.

4.9 Permanent records of all analysis of aguaculture water sources
and aguaculture production areas for contaminants shall be kept.

§61-23-5. Feed Critical Control Point

5.1 Aquaculture feeds shall conform to the West Virginia Commercial
Feed Law (WV Code §19-14-1 et seg.) and West Virginia Department of
Agriculture Commercial Feed rules, 61 CSR 5.

5.2 Medicated feeds shall not contain chemctherapeutics or drugs not
approved by the U.S. Food and Drug Administration Center for Veterinary
Medicine and the West Virginia Department of Agricuiture.

§61-23~6. Drugs, Feed and Color Additives and Pesticides Critical Control
Points

6.1 Only drugs approved for food fish agquaculture or listed as low
regulatory prierity by the U.S. Food and Drug Administration's Center for
Veterinary Medicine, used under an Investigational New Animal Drug
application or prescribed by a licensed veterinarian following FDA
Compliance Policy Guide 7126.06, Extra-label Use of New Animal Drugs in
Food-Producing Animals may be used for the production of human food fish.
Except that veterinary bioclogical products(vaccines) licensed by the United
States Department of Agriculture Animal and Plant Health Inspection Service

may be used.

6.2 Pesticides not registered with the U.S. Environmental Protection
Agency for the use with fish intended as human food shall not be used in or
land applied within 100 feet of aguaculture water sources or aguaculture
production areas containing fish in aquaculture production for human food.
Aerial application of pesticides not registered with the U.S. Environmental
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Protection Agency for use with fish intended as human food shall not be
made within 500 feet of aguaculture water sources or aguaculture production
areas containing fish in agquaculture production for human food.

6.3 A locked cabinet or area shall be maintained and used to store
only drugs, medicated feeds and/or pesticides used for the production of
fish for human consumption. ' '

6.4 Drugs shall be used in accordance with U.S. Fcod and Drug
Administration regulations and labelling. Feed and color additives shall
be :used according to U.S. Food and Drug Administration regulations and
labelling. Biological veterinary products(vaccines) shall be used in
accordance with United States Department of Agriculture’'s regulations and
labelling. Pesticides shall be used in accordance with U.S. Environmental
Protection Agency's regulations and labelling.

6.5 A permanent record shall be kept when drugs, pesticides, feed and
coler additives or medicated feeds are used to produce fish intended as
human food. The record shall include the name and dose of any or all
drugs, pesticides, feed and color additives, or medicated feeds; the date
and/or dates administered and the length of the required withdraw period;
the date of sale; the lot number of the fish; and the name and address of
the purchaser of the treated fish.

6.6 Agquaculture pesticide use shall otherwise conform to the West
Virginia Pesticide Control Act (WV Code §19-16A-1 et seq.).

6.7 Fish and fishery products containing levels of the chemlicals
listed in this section in excess of action levels set by the Focd and Drug
Administration in Table 1 willl be considered adulterated and subject to
embargo or other enforcement action by the Commissioner under this rule.

6.7.a Table 1 - Action levels for chemicals in Fish and
Fishery products

Chemical Action Level
Aldrin plus Dieldrin 0.3 ppm
Chleordane 0.3 ppm
Endrin 0.3 ppm
Heptachlor plus Heptachlor epoxide 0.3 ppm
Chlordecone . 0.3 ppm
PDT plus TDE plus DDE 5.0 ppm
Mirex 0.1 ppm
Toxaphene 5.0 ppn
PCB 2.0 ppm
Methyl . Mercury 1.0 ppm
Sulfite -.100 ppm

6.8 Fish and fishery products containing levels of the drugs listed
in this section in excess of action levels set by the Food and Drug
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Administration in Table 2 will be considered adulterated and subject to
embargo or other enforcement action by the Commissioner under this rule.

6.8.a Table 2 - Action levels for drugs in Fish and Fishery
products

Drug _ Acticn Level

Oxytetracycline 0.1 ppm

Sulfamerazine 0.0 ppm

Sulfadimethoxine plus ormetoprim 0.1 ppm

§61-23-7. Transport

7.1 All fish transported for sale and/or processing by producers
participating in this voluntary program shall be:

7.1.a. Alive and in good health when harvested from the water;

7.1.b. Maintained alive; or maintained in a constant-iced or
mechanically refrigerated state ensuring an internal body temperature of
40°F (4.4°C) or below; except that:

7.1.b.1. Shellstock shall be maintained in a constantly iced ox
mechanically refrigerated state ensuring an internal body temperature of
50°F (10°C) or below after harvest;

7.1.b.2. Shucked shellfish shall be maintained in a constant
iced or mechanically refrigerated state ensuring an internal temperature of
40°F (4.4°C) or below; and )

7.1.b.3. Processed fish that have a water-phase salt level of at
least 17 percent do not require refrigeration.

7.2 All fish intended for human consumption shall be transported or
held in clean non-toxic, pathogen-free containers.

7.3 Unprotected raw fish and fishery products, cooked ready-to-eat
fishery products, smoked fishery products and molluscan shellfish shall be
physically separated to minimize the possibility cf cross contaminaticn
during transport. -

7.4 No other cargo shall be placed on or above f£ish or fishery
products unless all cargo is packed in sealed, crush resistant waterproof
containers.

7.5 All shipments of human food fish to other producers, wholesalers,
retailers, and/or processors required to operate under a HACCP plan shall
be accompanied by a written notification stating that any and all drugs,
feed and color additives, pesticides and/or medicated feeds have been
legally administered and withdrawl periods have been followed. This
notification shall include the name, address, and telephone number of the
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grower; date of sale; and the lot number of fish. This notification shall
be signed by the grower. Except that:

7.5.a. Shipments of fish to other producers before the
completion of a required withdrawl period shall be accompanied by a written
notification including the name and dose of the drug, feed, color additive,
pesticide, and/or medicated feed; date administered and length of required
withdrawl period; date of sale; and lot number of fish. This notification
ghall be signed by the grower.

7.6 Every reasonable effort shall be made to keep fish and fishery
products intended for human consumption wholeSOme, unspeoiled, and
unadulterated.

7.7 Ice used for cooling fish and fishery products shall be made from
drinking water certified potable by State or County Health authorities.

7.7.a. After use for cooling fish or fishery products, ice
shall net be used as human food,

§61-23-8 Laboratory Testing

8.1 The Commissioner of Agriculture shall establish and maintain or
make provisions for approved laboratory testing facilities for the purpose
of enforcing the analvtical aspects of this rule.

8.2 The methods used for analyzing samples will be those found in the
Official Methods of Analysis by the Association of Analytical Chemists,
13th edition 1990; or the United States, Food and Drug Administrations
Bacteriological Analytical Manual, 7th edition, 1992; or The Pesticide
Analytical Manual, Volume I, and II, Foods and Feeds; or other methods as
approved by the Commissioner. T 0 T T ' :

8.3 The Commissioner shall collect and provide for the transportation
and analytical testing of all samples specificelly required by this rule.
The cost for additional analytical testing reqguired by individual HACCP
plans are the individual farmer's responsibility.

§61-23-9. Prohibited Acts

9.1 It is prohibited to:

9.1.a. Produce, held, transport, sell or offer for gale fish
or fishery products in vieclation cof this rule;

8.1.b. Sell or offer for sale any fish or fishery product for
human consumption which is adulterated or not wheolesome;

8.1l.c. Remove any tag or order affixed by the Commissioner
unless the removal is authorized by him or her;
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9.1.d. Impede, hinder or otherwise prevent, or attempt to
prevent the commissioner in the performance of his or her duties in
connection with the provisions of this rule;

9.1l.e. Falsify or falsely log any values on any record or
records required by this rule;

9.1.f. Remove or dispose of detained, embargoed, or
gquarantined fish or fishery products by sale or otherwise without the
permission of the Commissioner or the courts; and

9.1.qg. Continue aguaculture operations until released from the
cease and desisit order by the Commissioner or the courts.

§61-23-10. Confidentiality of Trade Secrets

10.1 The Commissioconer may not make public information which relates to
trade secrets, commerclal or financial information obtained from a person
or privileged or confidential informaticn: Provided that when the
information is necessary to carry ocut the provisions of this rule, this
information may be revealed, subject to protective order, to any federal,
state or local agency consultant or may be revealed, subject to protective
order, at a closed hearing or in findings of fact issued by the
commissioner. :

§61-23-11. Powers and Duties of the Commissioner
11.1 The commissicner has the power and authority to:

11.1.a. Enter and inspeci, during reasonable hours, any
agquaculture production area participating in the voluntary inspection
program, where fish are produced, scld, stored or transported. The
inspection includes, but is not limited to photographing, video taping,
verifying, copying and auditing computer files, records and papers relating
to the production of fish, as is necessary to determine compliance with
this rule and to investigate consumer ccmplaints. The inspection also :
includes, but is not limited to photographing, video taping, observing, and
verifying the premises, vehicles, personnel and activities;

11.1.Db. Examine, sample and test water, soil, fish, feed,
drugs, pesticides, other ingredients, containers and/or products used or
intended for use in the production, storage and/or transportation of fish
or fishery products for human ccnsumption;

1l.1l.c. Cooperate with and enter into agreements with
governmental . agencies of this state and any other states, agencies of the
federal government and foreign governments, and private associations in
order to carry out the purpose and provisions of this rule;
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11.1.4d. Detain, embargc or quarantine or issue a cease and
desist order by affixing theretec or in the vicinity of the aguaculture
production area, holding area or transporting vehicle a tag cor other
appropriate marking, and giving notice thereof in writing to the producer,
holder or transporter. The Commissioner may take this action when:

11.1.d.1. Fish or fishery products have been found by the
commisgsioner toc be or are believed to be in violation of the provisions of
this rule. Upon confirmation of a violation he or she may condemn and
order the fish or fishery product disposed of as necessary to ensure the
safety of consumers; or L

11.1.d4.2. Fish or fishery products have been found by the
Commissioner to be or are believed to infected with a fish or human
pathogen that the Commissioner concludes could affect other aguaculture
areas and wild fish stocks or present a public health hazard.. Upon
confirmation of the pathogen he or she may condemn and order the fish or
fishery products disposed of as necessary to prevent the spread of the
patheogen;

ll.1l.e. Embargo a perishable product, even if the practical
result is to bring about the involuntary disposal of the preduct;

11.1l.e.1. The Commissioner shall exercise this power using
all reasonable means to determine if the product is adulterated or
otherwise not in compliance with this rule in as short a time frame as
possible and shall promptly lift the embargo order if the product is found
to be in compliance with this rule;

11.2.£, Inspect or copy all records required by this rule. All
records required by this rule must be presented to the commissioner during
an on premise inspection;

11.1l.qg. Inspect all aquaculture water sources and aquaculture
production areas producing fish for human food;

i1.1.h. Develop appropriate inspection, embargo, guarantine,
detainment and other regulatory forms as necessary for the enforcement of
this rule; and :

11.2 The Commissioner shall provide assistance, educaticn,
information, and training on the HACCP system to improve the safety and
quality of the aguaculture industry in West Virginia.

11.3 The Commissioner shall appoint member's to the Commissioner's
Aguaculture Committee. The Commissioner's Aquaculture Committee shall meet
at least annually with the purpose of evaluating the status of aquaculture
and making recommendations to the commissioner concerning aguaculture. The
Committee shall consist of four agquaculture producers, one agquaculture
processor, two aguaculture educators, and shall be chaired by the

commissioner or his or her designee.

11




11.4 The Commissioner shall be guided by the analytical results of an
official sample when determining whether fish or fishery products conform
to this rule and cother rules or laws of the state of West Virginiaj;

§61-23-12 Enforcement Policy

12.1 Aquaculture farms will receive a grade of "a", "B", "C", or
"Unsatisfacteory"”. Farms will be initially inspected at least once every
three months for a minimum of two inspections. After this initial

inspection period:

12.1.a. A grade of "A" will require reinspection on at least an
annual basis: ‘

12.1.b. A grade of "B" during an inspection will require
reinspection at least once every six months;

12.1.c. A grade of "C" during an inspection will require
reinspection at least cnce every three months; and

12.1.d. An agquaculture farm receiving a grade of
"Unsatisfactory" will not be permitted to sell fish for use as human food
until a subsequent inspection results in a grade of ™A™, "B" or "C".

12.2 In no way is this enforcement policy intended to prohibit the
Commissioner from inspecting a producer's facility more fregquently in the
event that he or she believes it is necessary.
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summary
West Virginia Aquaculture Farm Rules
§61-23-1 et seq.

Legislative Rule

This rule is intended to provide a level playing field for all
aguaculture producers in the state and assure the domesticated production
of aquatic species is done in a manner that will assure the guality and the
safety of the finished product. : :

This rule requires every producer of fish for human consumption to
develop and implement a Hazard Analysis Critical Contrel Point, or HACCP,
plan. The content of the HACCP plan will be individualized for each
producing operation and the minimum contents of that plan are outlined in
the rule. , L

The rule requires the Commissioner to maintain or provide for a
laboratory testing facility for the purpose of enforcing the analytical
aspects of this rule. The rule also provides actions levels for specific
contaminants in fish and fishery products.

The rule ocutlines specific prohibited acts. The rule also gives
authority to the Commissioner to assess civil penalties of up to five
hundred dollars for a first offense and up to two thousand dollars for
subsequent cifenses. '

The rule.has a provision for maintaining the confidentiality of trade
secrets.

The rule gives the Commissioner the authority to inspect, embargo,
gquarantine, issue cease and desist orders, cooperate or enter into
agreements with other agencies or associations, and to develop appropriate
regulatory forms as necessary. -

The rule provides an enforcement policy which determines inspection
frequency based on "risk assessment"”.
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10 A BILL to amend and reenact section one, article nine, chapter

i1 sixty-four of the code of West Virginia, one thousand nine
12 hundred thirty-one, as-amended, relating to authorizing the
13 commissioner of agriculture to promulgate legislative rules
14 relating te West Virginia aguaculture farm rules.

15 Be it enacted by the Legislature of West Virginia:

16 . _ That section one, article nine, chapter sixty-four of the
17 code of West Virginia, one thousand nine hundred thirty-one, as
18 amended, be amended and reenacted, te read as follows:

19 ARTICLE 9. AUTHORIZATIOK FOR HIQCELLANEOUS AGENCIES AND BOQCARDS
20 TO- PROMULGATE LEGISLATIVE RULES.

21l §64-9-1, Commissioner of agriculture.

22 (a) The legislative rules filed in the state register on the

23 sixth day of April, one thousand nine hundred eighty-three,
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relating to the commissioner of agriculture (schedule of charges
for inspection services: fruit}), are authorized.

(b} The legislative rules filed in the state register on the
third day of August, one thousand nine hundred eighty-three,
relating to the commissioner of agriculture (licensing of
auctioneers), are authorized.

(¢) The legislative rules filed in the state register on the
eighth day of February, one thousand nine hundred eighty-four,
ralating to the commissioner of agriculture (conduct of baef
industry self-improvement assesgssment proqram‘referendum), are
authorized.

{(d} The legislative rules filed in the state register on the
fourth day of June, one thousand nine hundred eilghty-four,
relating to the commissioner of agriculture (feeding untreated
garkage tc swine), aras authorized,.

{e) The legislative rules filed in the state register on the
fourth day of June, one thousand nine hundred eighty-four,
relating to the commissioner of agriculture (registration,
taxation and ccntrol of dogs), are authorized.

(£} The legislative rules filled in the state register on the
first day cf November, one thousand nine hundred eighty-four,
relating te the commissioner of agriculture (public markets), are
authorized. : -

(g) The legislative rules filed in the state register on the

tanth day of September, cne thousand nine hundred eighty-four,
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relating to the commissioner of agriculture (noxiocus weed rules),
are authorized.

(h) The legislative rules filed in the state register on the
fourth day of June, one thousand nine hundred eighty—féur,
relating to the commissicner of agriculture (animal disease
control), are authorized.

(1) The legislative rules filed in the state register on the
fifth day ¢f January, one theusand nine hundred eighty-four,
relating to the commissicner of agriculture (use of certain
picloram products), are authcrized.

{(J) The legislative rules filed in the state register on the
eighth day of' March, one thousand nine hundred eighty-five,
relating teo the commissiconer of agriculture (increasing certain
fees by rules and regulations), are authorized.

(k) The legislative ruleé filed in the state register on the
thirteenth day of January, one thousand nine hundred eighty-six,
modified by the commissioner of agriculture to meet the
objections of the legislative rule-making review committee and
refiled in _the state register on the thirty-first day of January,
one thousand nine -hundred eighty-six, relating to the
comfiissioner of agriculture (licensing of livestock dealers),
are authorized,

{1) The legislative rules filed in the state register on the
eighteenth day of June, one thousand nine hundred eighty—six,

modified by the commissicner of agriculture to meet the
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objaections cf the legislative rule~making review committee and
refiled in the state register on the fifth day of January, one
theusand nine hundred eighty-seven, relating to the commissioner
of agriculture (West Virginia pesticide use and application=act],
are authorized.

{m) The legislative rules filed in the state register on the
eighteenth day of August, one thousand nine hundred eighty-six,
modified by the director of the divisicon of forestry of the
dapartment of agriculture to mEeet the objections of the
lagisiative rule-making review committee and refiled in the state
register on the f£ifth day of January, one thousand nine hundred
eighty-seven, relating to the director of the division of
forestry of the department of agriculture (ginseng), are
autherized,

{n) The legislative rules filed in the state register on the
tenth day cf April, one thousand nine hundred eighty-seven,
raelating to the commissioner of agriculture (schedule of charges
for inspection services: fruit), are avthorized,

{o) The legislative rules filed in the state register on the
thirteenth day of August, one thousand nine hundred eighty-seven,
modified by ¢the commissioner of agriculture to meet the
objections of the legislative rule-making review committee and
refiled in the state register on the eighth day of September, one

thousand nine hundred eighty-seven, relating to the commigsioner

of agriculture (animal disease control), are authorized.
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(p) The legislative rules filed in the state register on the
fifteenth day of September, one thousand nine hundred
eighty-eight, relating to the commissioner of agriculture (sale
and distributicn of commercial fertilizer), are authorized.

{(q) The legislative rules filed in the state register on the
fifteenth day of September, one thousand nine hundred
eighty-eight, modified by the commissioner of agriculture to meet
the cbjections of the legislative rule-making review committes
and refiled in the state register on the twenty-sixth day of
October, one thousand nine hundred eighty-eight, relating to the

commissioner of agriculture (animal disease control), are

authorized. o ) A
(r) The legislative rules filed in the state register on the
fifteenth day of May, one thousand nine hundred eighty-nine,

modified by the commissioner of agriculture to meet the
cbjecticons of the legislative rule-making review committee and
refiled in the state register on the twenty-first day of August,
cne thousand nine hundred eighty-nine, relating t§ The
commissioner of agriculture (producticn of milk and cream for
manufacturing purposes), are authorized.

(s) The legislative rules filed in the state register on the
seventh day of August, one thousand nine hundred eighty-nine,
modified by the commissioner of agriculture to meet the
objections of the legislative rule-making review committee and

refiled in the state register on the twenty-third day of October,
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one thousand nine hundred eighty-nine, relating to the
commissioner of agriculture (animal disease contrel), are
authorized,.

(t}) The legislatlve rules filed in the state register on the
tanth day <f August, one thousand nine hundred ninety, modified
by the commissicner of agriculture to meet the objections of the
legislative rule-making review committee and refiled in the state
register on the fifth day of October, one thousand nine hundred
ninety, relating to the commissgioner of agriculture (meat
inspection!, are authorized.

{u) The legislative rules filed in the state register on the
tenth day of August, one thousand nine hundred ninety, modified
by the commissioner of agricultura to meet the obiections cf the
legislative rule-making review committee and refiled in the state
register on the third day of October, one thouszand nine hundred
ninety, relating to the commissioner of agriculture (agricultural
liming materials), are authorized.

{v) The legislative rules filed in the state register on the
tenth day cf August, one thousand nine hundred ninety, modified
by the commissioner c¢f agriculture to meet the objections of the
lagislative rule-making review committee and refiled in the state
register on the third day of October, one thousand nine hundred

ninety, relating to the commissioner of agriculture (public

markets), are authorized.
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{w) The legislative rules filed in the state register on the
nineteenth day of September, one thousand nine hundred ninety,
modified by the commissioner of agriculture teo meet the
objections of the legislative rule-making review committee and
refiled in the state register on the ninth day of November, one
thousand nine hundred ninety, relating to the ccmmissioner of
agriculture (animal disease ¢ontrel), are authorized.

(x) The legislative rules filed in the state register on the
eighth day of August, one thousand nine hundred ninety-one,
podified by the commissioner of agriculture to meet the
objections of the legislative rule-making review committee and
refiled in the state register on the twenty-fourth day of
September, one thousand nine hundred ninety-one, relating to the
commissioner of agriculture (commercial feed), are authorized
with the amendments set forth below:

On page two, after subsection 3.3., by adding a new
subsecticon, designated subsection 3.4., to read as fcllows:

"3.4. The commissioner will not assess a tonnage fee on any
commercial feed or feed ingredients used in the manufacture of
poultry contract feed.";

On page five, after subsecticn 4.3.m., by adding a new
subsection, designated subsection 4.3.n., to read as feollows:

*4.3.n. The commissicner will consider poultry contract feed
tc be customer-formula feed.";

aAnd,




10

it

1z

i3

14

15

16

17

i3

19

2G

21

22

23

24

25

On page eight, after subsection 5.5., by adding a new
subsection, designated subsection 5.6., toc read as follows:

"5.6, Poultry contract feed labels shall conform to the
requirements of W. Va. Code $19-14-8{d), except that:

5.6.a. The name of the grower or feeder will substitute for
the requirements for the name of the purchaser; and,

5.6.b. The net weight (avolr dupois) of the commercial faead
and each feed ingredient used in the feed shall not be required
to be listed."

(v} The legislative rules filed in the state register on ths
fourth day of June, one thousand nine hundred ninety-one,
modified by the commissioner of agriculture to meet the
objections of the legislative rule-making review committee and
refilad in the state register on the second day of August, one
thousand nine hundred ninety-one, relating to the commissioner
of agriculture (wood dastroying insect treatment standards), are
authorized.

{z) The lagislative rules filed in the state register on the
twentleth day of December, one thousand nine hundred ninety,
modified by the commissioner of agriculture to meet the
objaections of the legislative rule-making review committee and
refiled in the state register on the thirtieth day of April, ocne
thousand nine hundred ninety-one, relating to the commissionor

of agriculture (fee structure for the pesticide contrel act of

1%90), are authorized.
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{aa) The legislative rules filed in the state register on

the eighth day of August, one thousand nine hundred ninety-one,
modified by the commissioner c¢f agriculture to meet the
objections of the legislative rule-making review committee and
refiled in the state regaster on the twelfth day of November, one
thousand nine hundred ninety-one, relating to the commissioner of
agriculture (animal disease control), are authcorized.

(bb) The legislative rules filed in the state register on
the eighth day of August, one thousand nine hundréed ninety-one,
modified by the commissioner of agriculture to meet the
objections of the legislative rule-making review committee and
refiled in the state register on the tenth day of September, cne’
thousand nine hundred ninety-one, relating to the commissioner
of agriculture (West Virginia plant pest act), are authcrized.

(cc) The legislative rules filed in the state register on the
twenty-sixth day of July, one thousand nine hundred nirety-one,
modified by the commissioner of agriculture to meet the
objections of the legislative rule-making review committee and
refiled _in_the state register on the sixteenth day of October,
one +thousand nine hundred ninety-one, relating tc the
commissicner of agriculture (licensing of pesticide businesses),
are authorized.

(dd) The legislative rules filed in the state register on the
eighth day of August, cne thousand nine hundred ninety-cne,

modified by the commissioner of agriculture to meet the




10

11

12

13

14

i5

1ls

17

18

19

20

21

22

23

24

25

cbjecticns of tha legislative rule~making review committae and
refiled in the state register on the second day of October, one
thousand nine hundred ninety-one, relating to the commissiocner of
agriculture (certified pesticide applicators), are authorized.

(ee) The leglslative niles filed in the state register on
the elighth day of August, one thousand nine hundred ninety-one,
modified by the commissioner of agriculture to meet the
chjections of the legislative rule-making review committee and
refilaed in the state register on the Ltwenty-fourth day of
September, one thousand nine hundred ninety-one, relating to the
commissioner of agriculture {(assessment of civil penalties and
procedures for consent agreements and negotiated settlements),
are authorized.

(££) The legislative rules filed in the state register on
the eighth day of August, one thousand nine hundred ninety-one,
modified by the commissioner of agriculture to nmeet the
objections of the legislative rule-~making review committee and
refiled in the state register on the twenty-fourth day of
September, one thcusand nine hundred ninety-ocne, relating to the
commigsioner of agriculture (aerial application of herbicides to
rights-of-way), are authorized.

(gg) The legislative rules filed in the state register on
the eighth day of August, one thousand nine hundred ninety-one,
modified by the commissioner of agriculture to meet the

objections o©of the legislative rule-making review committee and

10




10

11

12

i3

14

15

16

17

18

19

20

21

22

23

24

refiled in the state register on the twenty-fourth dJday of
September, cone thousand nine hundred ninety-cne, relating to the
commissioner of agriculture (frozen desserts and imitation frozen
désserts), are aﬁthorizé&; ﬁith the amendﬁent set forth beiow:

Oon page twelvé, by.striking cut all of section 15 andg
substituting a new section 15, to read as follows:

"61-4B-15. Enforcement policy.

15.1. The commissioner may assess a vioclation of W. Va. Code
§19-11B-1 et seg. or of these rules against the manufacturer of

product and/or the distributeor of the mix used to manufacture

‘the product.

15.2. The commissioner will assess any violations of W. Va.
Code §19-11B-1 et seg. or of this rule to the distributor for
mix sampled from unopened ccntainers. The company will not be
assessed additional cumulative notices of violations until the
commissioner has determined that the firm has had adedquate notice
of the previous notice, generally 10 days from the mailing of the
notice of viclation. }

15.3. Whenever one of the last five consecutive official
preduct sample(s) taken on separate days within a one year period
are found te be adulterated or misbranded, the commissiconer shall
send a written "First Notice" to the manufacturer or distributor

whichever 1is appropriate. This notice shall notify +the

manufacturer or distributor of the violation of W. Va, Code

11
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£§19-11B-1 et seq. or of these rules and the enforcement policy
egstablished by this section of the rule.

15.4. Whenever two of the last five consecutive official
product gample(s) taken on separate days within a one year period
are found toc be adulterated or misbranded the commisgioner shall
send a written "Second Notice" to the manufacturer or distributor
whichever is appropriate.

15.4.a. The commissioner shall collect additional official
product sample(s) within 21 days of the sending of a Second
Hotice to the manufacturer or distributor, but shall not collect
product samples before the lapse of 7 days from the sending of a
Seccnd Notice.

15.5. Whenever three of the last five consecutive official
product sample(s) taken on separate days within a one year period
are found to be adulterated or misbranded the commissioner shall
send a written "Third Notice™ to the manufacturer or distributor
whichever is appropriate.

15.5.a. The commissioner shall collect additional official

product sample(s) within 21 days of the sending of the Third

‘Notice to the manufacturer or distributor, but shall not collect

additional product samples before tha lapsa of 7 days from the
date of sending of the notice.

15.6., The coumissioner will issue & "Shut-down Order" for a
period of 24 hours to a manufacturer or distributor when the

record of the firm indicates that affective action has not been

12
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taken to correct the causes of the vielations, for instance when
three out of the last five samples from the same machine are
violative., - The "Shut=-down Order" will normally be issued with
the "Third Notice"., The "Shut-down Order" will give the reasons
for .the order, state the portioen of the manufacturing of
distributing operaticon that is prohibited from operating while
the order is in effect, give conditions of the order, state the
length of time that thé Shut-down Order will be in effect and
specify a time and place for a hearing tc be held in this matter.
Except that in the case where +the public health, safety or
welfare is at risk, the commissioner will issue an immediate
shut-down Order and give notice to the mnmanufacturer or
distributor under the provisions of subdivision 15.6.a. of this
rule.

15.6.a. The commissicner will issue an immediate Shut-dewn
Order without giving the manufacturer or distributor the
opportunity to be heard where there is a hazard to the public
health, safety or welfare. In these cases, the manufacturer or
distributor will be given the opportunity to request a hearing
before the commissioner after the notification of the order is
received by the manufacturer ~or distributor. All shut=down
Orders issued due to noncompliance with sukdivision 8.1l.c.,
g8.1.d. or 8.1.g. cf this rule are cecnsidered to invelve a risk

te the public.health, safety or welfare.

13
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15.6.b. The nmanufacturer or distributor will be responsible
for causing all operations covered by the Shut-down Order to
cease and follow all other conditions of the order. At the end
of the period of the order, the manufacturer or distributor may
resume operations without further action by the commissicner.

15.7. If after a sShut-down Order has been iszsued the
commissioner finds that effective corrective action has not been
taken, he may issue a suspensicn of the Frozen Desserts
Manufacturer Permit. The suspension shall state the time that
the suspansion will become effective, give the reasons for the
suspension and specify a time and place for a hearing to be held
in this matter. Except that in the case of a summary suspension
tha commissicner will give . the manufacturer the opportunity to
request a hearing in this matter subsegquent to the notification
of the suspension.

15.7.a. All suspensions due to nonconformance to subdivisicn
8.1.c., 8.1.d. or 8.1l.g. of this rule are summary suspensions.

15.7.b. A suspension of the Frozen Desserts Manufacturer
Parmit remains in affect until the manufacturer submits and the
commissioner accepts a written plan of correction and a regquest
for a reinstatement of the permit.

15.7.c. The commisgsioner has saven days from tha date of
raceipt of this application to respond to a suspension in the
case of violations of subdivision 8.1.c., 8.1.d. or 8.1.9. of

this rule and fourteen days to respond for all other violations
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of W. Va. Code §19-11B-1 et seg. or these zrules. The
commnissioner will accept or deny the application for a
reinstatement of the permit and will give the terms and
conditions under which the permit will be reinstated.

15.8. If the commissioner finds that after the firm has
resumed production following a suspension of their Frozen
Desserts Manufacturer Permit that effective corrective action
has not been taken, then the commissioner will held a hearing to
determine if the Frozen Desserts Manufacturer Permit should be
revoked.

i5.9. Persecns who manufacture a product con an intermittent or
infrequent basis, so that the standard enforcement pclicy cannot
apply, will enter into a consent agreement with the commigsioner
for correction of all items found to be not in conformance with
W. Va. Code §15-11B-1 et seg. or these rules.

"15.10. Whenever an antibioctic or pesticide residue test is
found to be above tolerance, the commissioner shall notify the
manufacturer and/or distributcor immediately of this fact and
shall begin an investigation to determine the cause of the
residue. The commissioner shall require that any person found
to be responsible for the residue shall correct the cause of the
residue prior to the resumption of the manufacturing or
distribution of the product.

15.1). A person who performs a recall by voluntarily removing

product from sale and distribution in an effective manner so as
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to limit the potential harm to the health and well-being of the
pukblic may be eligible for exemptionsz from the normal enforcement
pelicy. The commissioner shall consider the facts of each case
when making a decision on an exemption.

15.12. The commissioner may apply the enforcement policy in a
liberal manner in cases where all official product sample results
that 1involve a product in the form actually sold to the public
have been found to be in conformance with W. Va. Cocde $19-11B-1
et seg. or these rules.

15.13., The commissiocner may suspend the standard enforcement
policy in cases where such action is necessary to protect the
puklic health, safety or welfarsa.

15.14. Resaaples will only be taken from machines that were
shown to Dbe producing vieclative product the previous visit,
except for resamples needed to check that the nonviolative status
is being maintained according to the following schedule:

15.14.a. After a first notice and one nonvioclative sample,
rasamples will be taken between 5 to 6 months after the
nenviolative sample.

15.14.b. After a second notice and one nonviclative sample,
ragamples will be taken between 3-4 months after the nonvioclative
sample.

15.14.c. Other resamples may be considered necessary to

determine that the nonvicolative status is being maintaineq.n
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(nh) The legislative rules filed in the state register on
the eighth day of August, one thousand nine hundred ninety-one,
modified by the commissicner of agriculture to meet the
cbjections of the legislative rule-making review committee and
refiled in the state register on the twenty-fourth day of
September,.one thousand nine hundred ninety-one, relating to the
commissioner of agriculture (West Virginia apiary law of 19%1),
are authorized.

(ii) The legislative rules filed in the state register on
the eighth day of August, one thousand nine hundred ninety-one,
modified by the commissioner of agriculture to meet the
objections of tha legislative rule-making review committee and
refiled in the state register on the twenty-fourth day of
September, one thousand nine hundred ninety-one, relating teo the
commissioner of agriculture (disposal of dead poultry), are
authorized with the amendments set forth below:

On page two, section two, by adding a new subsection to read
as follows: - -

v2.8. 'Disposal pit' means an opening dug in the ground to a
minimum depth of six feet, containing a minimum capacity of 150
cubic feet, covered with a minimum of 12 inches of dirt, and
provided with one or more openings for the introduction of
poultry. The cpenings shall be a minimum size of eight inches
sguare and edquipped with tight lids. A disposal pit shall be

located in a site which will prevent contamination of the
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groundwater or the surface water. This site shculd conform to
the standards established in this rule.®

¢n page two, subsection 3.1 after the word "incinerator," by
adding the words "disposal pit,*"

And,

On page two, by adding a new section, designated section 4,
to read as follows:

"$61-1C~4. Standards for Site Location for Disposal Pits.

4.1 No part of a disposal pit system shall be located in a
poorly drained or filled area, or in any area where seasonal
flooding cccurs.

4.2 No part of a disposal pit system shkall be located within
10 feet of a building, foundatlien cr property line.

4.3 No part of a disposal pit system shall be located within
50 feet of a public water supply line or within 10 feet of a
private water supply system.

4.4 A dispcsal pit shall be located at least 50 feet from a
private well or groundwater supply.

4.5 There shall be a =minimum of three feet between the bottom
of a disposal plt and seasonal groundwater or rock, shale or any
other impermeable layer.

4.6 The evaluation of the site for installation of a disposal
pit shall be based upon percclation test results. Percolation

tests shall be performed in the following manner:
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4.6.1 Location - At least two heoles shall ke placed over the
selected site. The results of these two test holes will be
averaged.

4.6.2 Holes shall be dug or bored from six to eight inches
in diameter at the site where the disposal pit will be installed.
The holes should be at least 24 inches in depth.

4.6.3 The bottom and sides o©f the holes shall be scratched
with a sharp pointed instrument or wire bkrush to remove any
smeared soil surfaces which interfere with the absorption of
water into the soil.

4.6.4 Locse dirt shall be removed from the bettom of the test
holes and two inches of coarse sand or fine gravel shall ke
placed intc the holes to prevent sealing.

4.6.5 An eight or ten penny nail shall ke placed in the wall
of  each hole exactly six inches above the level of sand cr
gravel.

4.6.6 The test hole shall be completely filled with water to
ground level. Water in the heole shall be kept to a depth of at
least 12 inches for a minimum period of four hours before
beginning the percolation rate measurement.

4.7 Perccoclation rate measurement - Upon ceompletion of the
above, the water depth in the heoles shall be adjusted to the
level of the nail. The number of minutes it takes for this six
inches of water (all the water) to be absorbed into the soil

shall be accurately determined. This time in minutes, divided by
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8ix, gives the rate of fall per inch. The averaga rate of fall
must be between five minutes and 60 minutes.”

{jj) The legislative rules filed in the state register on
the eighth day of Augqust, one thousand nine hundred ninety-one,
modified by the comnissioner of agriculture to wmeet the
objections of the legislative rule-making review committee and
refiled in the state register on the twenty-fourth day of
September, one thousand nine hundred ninety-one, relating toc the
commissioner of agriculture {licensing of livestock dealers), are
anthorized.

(kX) The legislative rules filed in the state register on the
fifteenth day cf September, one thousand nine hundred ninety-two,
modified by the commissioner of agriculture to meet the
objecticns of the legislative rule~making review committee and
refiled in the state register on the eighteenth day of November,
one thousand nine hundred ninety-two, relating to the
commisgioner of agriculture {(commercial feed), are authorized.

{11} The legislative rules filed in the state register on the
Iifteenth day of September, one thousand nine hundred ninety-two,
modified by the commissioner of agriculture to meet the
objections of the legislative rule-making review committee and
refiled in the state register on the nineteenth day of February,
¢ne thousand nine hundred ninety-three, relating to <the
commissioner of agriculture (general groundwater protection rules

for fertilizers and manures), are authorized.
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- (mm) The legislative rules filed in the state register on the
fifteenth day of September, cne thousand nine hundred ninety-two,
modified by the commissioner of agriculture to meet the
objections of the legislative rule-making review committee and
refiled in the state register on the nineteenth day of February,
cne thousand nine hundred ninety-three, relating to the
commissioner of agriculture (primary and seccndary containment of
fertilizers), are authorized with the amendments set forth balow:

"On page five, by striking out all of subsection 5.5 and
inserting in lieu thereof a new subsection 5.5 tc‘read as
follows:” 'The cperator or his licensed representative shall sign
and date each applicatiocn under ocath.'; and

Cn page eighteen, by striking out all of subsection 14.1 and

inserting in lieu thereof a new subsection 14.1 to read as

follows:
“'All mon&ys foY the purpPose of the enforcement and
administration of this rule shall ccme from general revenue funds

appropriated by the legislature fcr that purpose. The net
proceeds of ¢ivil peénalties collected pursuant o W. Va. Code
§20-5M-10a cr any civil administrative penalties collected
pursuant to W. Va. Code §20-5M-1Cc will be deposited in the
groundwater remediation fund established in W. Va. Code §20-5M-1.
et seg.'”,

{nn) The legislative rules filed in the state register on the

fifteenth day of September, one thousand nine hundred ninety-two,
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modified by the commissioner of agriculture to meet the
cbiections of the legislative rule-making review committee and
refiled in the state register con the nineteenth day of February,
one thousand nine hundred ninety-three, relating to the
commissioner of agriculture (genaral groundwater protection rules
for pesticides), are authorized.

{oo) The legislative rules filed in the state register on the
fifteenth day of September, one thousand nine hundred ninety-two,
modified by the commissioner of agriculture to meet the
objections of the legislative rule-making review committee and
refiled in the state register on the nineteenth day of February,
one thousand nine hundrad ninety-three, relating to the
commissioner of agriculture (bulk pesticide operatiocnal rules),
ara authorized.

(pp) The legislative rules filed in the state register con the
fifteenth day of September, one thousand nine hundred ninety-two,
nodified by the commissioner of agriculture to meet the
cbjecticns of the legislative rule-making review committae and
refiled in the state register on the nineteenth day of February,
one thousand nine hundred ninety-three, relating to the
commissicner of agriculture (non-bulk pesticide rules for
permanent operaticnal areas), are authorized.

(qg) The legislative rules filed in the state register on the
sixteenth day of April, one thousand nine hundred ninety-threea,

modified by the commissiocner of agriculture to meat the
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objections of the legiglative rule—making review committee and
refiled. . in the state register on the twenty-sixth day of July,
one thousand nine hundred ninety-three, relating to the
commissioner of agriculture {(animal disease contrel), are

authorized.

{rr) The legislative rules filed in the state register on
the third day of August, one thousand nine hundred ninety-three,
modified by the commissioner of agriculture to meet the
ebjections of the legislative_ruie-making review committee and
refiled in the state register on the eighth day of October, cne
thousand nine hundred ninety-three, relatiﬁg toe the commissioner
ef agriculture (aucticneers}, are authorized.

(ss) The legislative rules filed in the state register on the

fifteenth day of Aucust, one thousand nine hundred ninety-four,

modified bhy the commissioner of agriculfure to__meet the

objections of the Jlegislative rule-making review committee and

refiled in the state register on the fourteenth davy of Octcher,

one thousand nine hundred ninety~four, relating to the

jaculture farnm

commissioner of agriculture West Virginia a

rules), are zuthorized.

NOTE: The purpose ©f this bill is to authorize the
Commissioner of Agriculture to promulgate legislative rules
relating to West Virginia agquaculture farm rules.

Strike-throughs indicate language that would be stricken from

the present law, and underscoring indicates new language that
would be added.
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SENATE BILL NO. °% I

(By Senators Anderson, Boley, Grubb and Facnaughtan)

iIntroduced Janwary 20, 1995; refer ad :
- L 2 t
Conmittes on Agritulture; then to tge Cngmiggee
oR Finance; aund then to the Committee oan the
Judiciary]

A BILL te amend and reenact section one, article nine, chapter
sixty-FfFour of the code of West Virginia, one thousand nine
hundred thirty-cne, as amended, relating to authorizing the

.commissioner of agriculture to promulgate legislative rules
relating to West Virginia aquaculture farm rules.

Be it enacited by the Legislature of West Virginia:

That section one, article nine, chapter sixty-four of the
code of West Virginia, one thousand nine hundred thirty-cone, as
amended, be amended and reenacted, to read as follows:

ARTICLE 9. AUTHORIZATION FOR MISCELLANECUS AGENCIES AND BOARDS
TO PROMULGATE LEGISLATIVE RULES.

§64=-9-1. Commissioner of agriculture.

(a) The legislative rules filed in the state register on the

sixth day of April, one thousand nine hundred eighty-three,
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relating to the commissicner of agriculture (schedule of charges
for inspection services: fruit), are authorized.

{b) The legislative rules filed in the state register on the
third day of August, one thousand nine hundred eighty-thres,
relatiﬁg to the commissioner of agriculture (licensing of
auctioneers), are authorized.

{c} The legislative rules filed in the state register on the
aighth day of February, cne thousand nine hundred eighty-four,
relating to the commissiconer of agriculture ({conduct of beef
industry self-improvement assessment program referendunm), are
authorized.

{d) The legislative rules filed in the state register on the
fourth day cof June, one thousand nine hundred eighty-four,
relating to the commissioner of agriculture {feeding untreated
garbage to swine), are authorized.

{e) The legislative rules filed in the state register con the
fourth day of June, cone thousand nine hundred eighty-four,
relating teo the commissioner of agriculture (registraticen,
taxation and control of dogs), are authorized.

{(f) The legislative rules filed in the state register on the
first day of November, one thousand nine hundred elghty-four,
relating to the commissioner of agriculture (public markets), are
authorized.

{g) The legislative rules filed in the state register cn the

tenth day of September, one thousand nine hundred eighty-four,
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relating to the commissioner of agriculture (nocxicus weed rules),
are authorized.

(h) The legislative rules filed in the state register on the
fourth day of June, one thousand nine hundred eighty-four,
relating to the commissioner of agriculture (animal disease
contrel), are authorized.

(i) The legislative rules filed in the state register on the
fifth day of January, one thousand nine hundred eighty-four,
relating to the commissicner of agriculture (use of‘certain
picloram productss, are authof;zed.

(j) The legislative rules filed in the state register on the
eighth day of March, one thousand nine hundred eighty=-£five,
relating to the commissioner of agriculture (increasing certain
fees by rules and rasgulations), are authorized.

(k) The legisliative rules filed in the state register on the
thirteenth day of January, one thousand nine hundred eighty-six,
nodified by the commissioner of agriculture to meet the
cbjections of the legislative rule-making review committee and
refiled in the state register on the thirty-first day of January,
one thousand nine hundred eighty-six, relating to the
commissioner of agriculture (licensing c¢f livestock dealers),
are authorized.

(1) The legislative rules filed in the state register on the
eighteenth day of June, one thcusand nine hundred eighty-six,

modified by the commissioner of agriculture to meet the
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objections of the legislative rule-making review committee and
refiled in the state register on the fifth day of January, one
thousand nine hundred eighty-«seven, relating to the commissioner
of agriculture (West Virginia pesticide use and application act},
are authorized.

{(m) The legislative rules filed in the state register on the
eighteenth day of August, one theusand nine hundred eighty-six,
modified by the director of the division of forestry of the
department of agriculture to meet the objections of the
legiglative rule-making review committee and refiled in the state
register on the fifth day of January, one thousand nine hundred
eighty-seven, relating to the director of the division of
forestry of the department of agriculture (ginseng}, are
authorized.

{n) The legislative rules filed in the state register cn the
tenth day of April, one thousand nine hundred eighty-seven,
relating to the commissioner of agriculture (schedule of charges
for inspection services: fruit), are authorized.

(o) The legislative rules filed in the state register on the
thirteenth day of August, cne thousand nine hundred eighty-seven,
modified by tha commissioner of agriculture to meet the
obiections of the legislative rule-making review commitiee and
refiled in the state register on the eighth day of September, cne

thousand nine hundred eighty-saeven, relating toc the commissioner

of agriculture (animal disease contrvl), are authorized.
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(p) The legislative rules filed in the state register on the
fifteenth day of September, one thousand nine hundred
eighty~eight, relating to the cocmmissioner of agriculture (sale
and distribution of commercial fertilizer), are authorized.

(g) The legislative rules filed in the state register on the
fifteenth day of September, one thcusand nine hundred
eighty~eight, mcdified by the commissioner of agriculture to meet
the objections of the legislative rule-ﬁaking review committee
and refiled in the state register on the twenty=-sixth day of
Octoker, one thousand nine hundred eighty-eight, relating to the
commissioner of agriculture (animal disease control), are
authorized.

(r) The legislative rules filed in the state register on the
fifteenth day of May, one thousand nine hundred eighty-nine,
modified by the commissioner of agriculture to mneet the
objections of the legislative rule-making review committee and
refiled in the state register on the twenty-first day of August,
one thousand nine hundred eighty-nine, relating to the
commissioner of agriculture (production of milk and cream Zfor
manufacturing purposes), are authorized.

_ (s) The legislative rules filed in the state register on the
seventh day of August, one thousand nine hundred eighty-nine,
nodified by the commissioner of agriculture to meet the
objections of the legislative rule-making review committee and

refiled in the state register on the twenty-third day of October,
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cne thousand nine hundred eighty-nine, relating *to the
commissioner of agriculture (animal disease ceontrol), are
authorized.

(t) The legislative rules filed in the state register on the
tenth day of August, cne thousand nine hundred ninety, modified
by the commissicner of agriculture to meet the cbiections of the
legislative rule-making review committee and refiled in the state
register on the f£ifth day of October, one thousand nine hundred
ninaty, relating to the commissioner of agriculture (meat
inspectioniu are authorized.

(u) The legislative rules filed in the state register on the
tenth day of August, one thousand nine hundred ninety, modified
by the commissioner of agriculture to meet the objections of the
legislative rule-making review committee and refiled in the state
register on the third day of October, one thousand nine hundred
ninety, relating to the commissioner of agriculture {agricultural
liming materials), are authorized.

(v) The legislative rules filed in the sitate register on the
tenth day of August, one thousand nine hundred ninety, modified
by the commissioner of agriculture to meet the objections of the
legislative rule-making review committee and refiled in the state
register on the third day of Gctcber, one thousand nine hundred

ninety, relating to the commissioner of agriculture {public

markets), are authorized.
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(w) The legislative rules filed in the state register on the
nineteenth day of September, one thousand nine hundred ninsaty,
nodified by the commissioner of agriculture to meet the
objections of the legislative rule-making review committee and
refiled in the state register on the ninth day of November, one
thousand nine hundred ninety, relating to the commissioner of
agriculture (animal disease control), are authorized.

{x) The legislative rules filed in the state register on the
eighth day of August, one thousand nine hundred ninety-one,
modified by the commissioner o¢f agriculture té meat the
cbjections of the legislative rule-making review committee and
refiled in the state register on the twenty-fourth day of
September, one thousand nine hundred ninety-one, relatiﬁg to the
commissioner of agriculture ({commercial feed), are éuthorized
with the amendments set forth below:

"On page two, after subsection 3.3., by adding a new
subsection, designated subsection 3.4., to read as follows:

- -"3.4. The commissioner will not assess a tocnnage fee on any
commercial feed or feed ingredients used in the manufacture of
poultry contract feed.";

On page five, after subsection 4.3.m., by adding a new
subsecticn, designated subsection 4.3.n., to read as follows:

M4.3.n. The commissicner will consider poultry contract feed
to be customer-formula feed.";

And,
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On page elght, after subsection 5.5., hky adding a nevw
subsectiocn, designated subsection 5.6., to read as follows:

"5.68. Poultry contract feed labels shall conform to the
requirements cof W, Va. Code §18-14-~8(d), except that:

5.6.a. The name of the grower or feeder will substitute for
the requirements for the name of the purchaser; and,

5.6.b. The net weight (avolr dupois) of the commercial feed
and each feed inqredieht used in the feed shall not be regquired
to be listed.®

(v} The legislative rules filed in the state register on the
fourth day of June, one thousand nine hundred ninety-one,
modified by the commissioner of agriculture %to meet the
objections o©of the legislative rule-making review committee and
refiled in the state register on the second day of August, one
thousand nine hundred ninety-cone, relating to the commissicner
of agriculture (wood dastroying insect treatment standards), are
authorized.

{(z) The legislative rules filed in the state register on the
twentieth day of December, one thousand nine hundred nilnety,
modified by the commissioconer of agriculture to meet +the
objections of the legislative rule~-making review committee and
refiled in the state register on the thirtieth day of april, cne
thousand nine hundred ninety-ocne, relating te the commissioner

of agriculture (fee structure for the pesticide control act of

1590), are authorized.
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(aa) The legislative rules filed in the state register on
the eighth day of August, cne thousand nine hundred ninety-one,
modified by the commissioner of agriculture to meet the
objections of the legislative rule-making review committee and
refiled in the state register on the twelfth day of November, one
thousand nine hundred ninety-one, relating to the commissicner of
agriculture (animal .disease contrel), are authorized.

(bb) The legislative rules filed in the state register on
the eighth day of August, one thecusand nine hundred ninety-one,
modified by the commissioner of agriculture to meet the
objections of the legislative rule-making review committee and
refiled in the state register on the tenth day of September, cne
thousand nine hundred ninety-one, relating to the commissioner
of agriculture (West Virginia plant pest act), are authorized.

(cc) The legislative rules filed in the state register on the
twenty-sixth day of July, one thousand nine hundred ninety-one,
mnodified by the commissioner of agriculture to meet the
objections of the legislative rule-making review committee and
refiled in the state register on the sixteenth day of October,
one thousand nine hundred ninety-one, relating to the
commissicner of agriculture (licensing of pesticide businesses),
are authorized.

(dd) The legislative rules filed in the state register on the
eighth day of August, one thousand nine hundred ninety-one,

modified by the commissioner of agriculture to meet the
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chjections of the legislative rule-making review committee and
refiled in the state register on the second day of October, cne
thousand nine hundred ninety-cone, relating to the commissioner of
agriculture {certified pesticide applicators), azre authorized.

(ee) The legislative rules filed in the state register on
the eighth day of August, cne thousand nine hundred ninety-one,
modified by the commissioner of agriculture t¢ meet the
okjections ©f the legislative rule-making review committee and
refiled in the state register on the twenty-fourth day of
September, one thousand nine hundréd ninety-one, relating to the
comnissicner of agriculture {assessment of civil penalties and
precedures for consent agreements and negotliated settlements),
are autheorized.

(£f) The legislative rules filed in the state register on
the eighth day of August, one thousand nine hundred ninety-cne,
modified by the commissiconer of agriculture to meet the
ocbjactions o©f the legislative rule-making review committee and
refiled in the state register on the twenty-fourth dJday of
September, one thousand nine hundred ninety-one, relating tc the
commissioner of agriculture (aerial application of herbicides to
rights~of-way), are authorized.

(g5) The legislative rules filed in the state register cn
the eighth day of August, one thousand nine hkundred ninety-one,
modified by the commissioner of agriculture to meet the

cbjections of the legislative rule-making review committee and

10
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refiled in the state register on the twenty-fourth day of
September, one thousand nine hundred ninety-one, relatihg te the
commissioner of agriculture (frozen desserts and imitation frozen
desserts), are authqrized, with the amendment set forth bhelow:

on page twelve, by striking out all of section 15 and
substituting a new section 15, to read as follows:

"51-4B-15. Enforcement policy.

15.1. The commissioner may assess a violation of W. Va. Ccde
§19~11B-1 et seq. or of these rules against the manufadturer of
preduct and/or the distributor of the mix used to manufacture
the product.

15,2. The commissioner will assess any violations of W. Va.
Code §15-11B-1 et seg. or of this rule to the distributor for
mix sampled from uncpened containers. The company will not be
assessed additional cumulative noctices of viclations until the
commissioner has determined that the firm has had adequate notice
of the previous notice, generally '10 days from the mailing of the
notice of violation.

15.3. Whenever one of the last five consecutive‘official
proeduct sample(s) taken on separate days within a one year period
are found to be adulterated or misbranded, the commissioner shall
send a written "First Notice" to the manufacturer cor distributor
whichever 1s approcpriate. This notice shall notify the

manufacturer or distributor of the vieclation of W. Va. Code

11
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§19-11B-1 et seq. or of these rules and the enforcement peclicy
established by this section cf the rule.

15.4. Whenever two of the last five consecutive official
product sample(s) taken on separate days withiﬁ a one year pericd
are fcocund to be adulterated or misbranded the commissioner shall
send a written "Seceond Notice! to the manufacturer or distributoer
whichever is appropriate.

15.4.a. The commissicner shall collect additicnal cfficial
product sample(s) within 21 days of the sending of a Second
Notice to the manufacturer or distributer, but shall not coligct
product samples before the lapse of 7 days from the sending of a
Second Notice,

15.5. Whenever three of the last five consecutive official
product sample(s) taken on separate days within a cne year period
are found te be adulterated or misbranded the commissioner shall
send a written "Third Notice®™ to the manufacturer or distributor
whichever is appropriate.

15.5.a. The commissioner shall collect additicnal official
product sample(s) within 21 days of the sending of the Third
Notice to the manufacturer or distributor, kut shall not ccllect
additicenal preduct samples baefore the lapse of 7 days from the
date of sending of the notice.

15.6. The ccmmissioner will issue a "Shut-down Order" for a
period of 24 hcurs to a manufacturer or distributor when the

record ¢f the firm indicates that effective acticn has not been

12
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taken to correct the causes of the violations, for instance when
three out of the last five samples from the same machine are
violative. The "Shut-down Order" will normally be issued with
the "Third Notice". The "Shut-down Order" will give the reasons
for the order, state the portion of the manufacturing or
distributing operation that is prohibited from operating while
the eorder is in effect, give conditions ¢f the crder, étate the
length of time that the Shut-down Order will ke in effect and
specify a time and place for a hearing to be held in this matter.
Except that in the case where the public health, safety or
welfare is at risk, the commissioner will issue an immediate
Shut-down ©Order and give nectice to the manufaciturer or
distributeor under the provisions of subdivision 15.6.a. of this
rule.. . : S .

15.6.a. The cocmmissioner will issue an immediate Shut-down
Order without giving the manufacturer or distributeor the
cpportunity to be heard where there is a hazard to the public
health, safety or welfare. In these cases, the manufacturer cor
distributeor will be given the opportunity to regquest a hearing
before the commissioner after the notificaticn of the order is
received by the manufacturer or distributor. All éhut-down
Orders issued due to ncncompliance with subdivision 8.1l.c.,
8.1.d. or 8.1.g. of this rule are considered tc inveolve a risk

to the public health, safety or welfare.
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15.6.b. The manufacturer or distributor will be responsible
for causing all operations &overed by the Shut-down Order to
cease and follow all other conditions of the order. At the end
of the period of the order, the manufacturer or distributor may
resume cperations without further acticn by the commissioner.

15.7. If after a Shut-down Order has been issued the
commissioner finds that effective corrective action has not been
taken, he may issue a suspension of the Frozen Desserts
Manufacturer Permit. The suspension shall state the time that
the suspension will become effective, give the reasons for the
suspension and specify a time and place for a hearing to ke held
in this matter. Except that in the case of a2 summary suspension
the commissioner will give the manufacturer %the opportunity to
request a hearing in this matter subsegquent to the notification
of the suspension.

15.7.a. All suspénsions due to noncenformance to subdivision
8.1.2,, 8.1.d., 'or 8.1.g. of this rule are summary suspensions.

15.7.b. A suspension of the Frozen Desserts Manufacturer
Permit remains in effect until the manufacfiurer subnits and the
commissioner accepts a written plan of correction and a request
for a reinstatement of the permit.

15.7.c. The commissiocner has seven days from the date of
raeceipt of this applicaticon to respond to a suspension in the
case of violatipns of subdivision 8.1l.c., 8.1.d. or 8.l1.g. of

this rule and fourteen days %o respond for all other violations

14
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of W. Va. Code §19-11B-1 et seqg. or these rulés. The
commissiconer will accept or deny the application for a
reinstatement of the permit and will give the terms and
conditions under which the permit will be reinstated.

15.8. If the commissioner finds that after the firm has
resumed production following a suspension of their Frozen
Desserts Manufacturer Permit that effective corrective action
has not been taken, then the commissioner will hold a hearing to

determine if the Frozen Desserts Manufacturer Permit should be

revoked.
15.9. Perscns who manufacture a product on an intermittent or
infrequent basis, s¢ that the standard enforcement policy cannot

apply, will-enter inte a consent agreement with the commissioner
for correction of all items found to be not in conformance with
W. Va. Code §19-11B-1 et seq. or these rules.

15.10. Whenever anh antibiotic or pesticide residue test is
fourild to be above tolerance, the commissioner shall notify the
manufacturer and/or distributer immediately of this fact and
shall begin an investigation to determine the cause of the
residue. The coﬁmissioner shall require that any persen found
to be responsibie for the residue shall correct the cause of the
residue prior to the resumption of the manufacturing or
distribution of the product.

15.11. A person who performs a recall by voluntarily removing

product from sale and distributicn in an effective manner so as

15
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to limit the potential harm to the health and well-being cof the
public may be eligible for exemptions from the normal enforcement
policy. The commissioner shall consider the facts of each case
when making a declision on an exemption.

15.12. The commissioner may apply the enforcement policy in a
liberal manner in cases where all official product sanple results
that involve a procduct in the form actually scld to the public
have been found tc be in conformance with W, Va. Code §19-11B-1
et seg. or these rules.

15.13. The commissicner may suspend the standard enforcement
policy in cases where such action is necessary te protect the
public health, safety or welfare.

15.14. Resamples will conly be taken from machines that were
shown to be preducing violative product the previous visit,
except for resamples needed to check that the nonvielative status
is being maintained according to the following schedule:

15.14.2. After a first notice and cne nonviclative sample,
resamples will be taken between 5 %o 6 months after the
nonviolative sample.

15.14.b. After a second notice and cne nonviolative sample,
resamples will be taken between 3~4 months after the nonviclative
sample.

15.14.c. Other resamples may be considered necessary to

determine that the neonviolative status is being maintained.n®
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(hh) The legislative rules filed in the state register on
the eighth day of August, one thousand nine hundred ninety-one,
modified by the commissioner of agriculture to neet the
objections of the legislative rule-making réview committee and
refiled in the state register on the twenty-fourth day of
Septémber, one thousand nine hundred ninety-one, relating to the
commissioner of agriculture (West Virginia apiary law of 1%%81),
are authorized.

(ii) The legislative rules filed in the state register on
the eighth day of August, one thousand nine hundred ninety-one,
modified by the commissioner of agriculture to meet the
objections of the legislative rule-making review committee and
refiled in the state register on the twenty-fourth day of
September, one thousand nine hundred ninety-one, relatihg to the
commissioner of agriculture (disposal of dead poultry), are
authorized with the amendments set forth below:

On pdge two, section twe, by adding a new subsection to rsad
as follows:

"2.8 'Disposal pit' means an opening dug in the ground to a
minimum depth of six feet, containing a minimum capacity of 150
cubic feet, covered with a minimum of 12 inches of dirt, and
provided with one cor more openings for the introduction of
pcultry. The openings shall be a minimum size of eight inches
square and equipped with tight 1lids. A disposal pit shall be

located in a site which will prevent contamination o¢f the

17




11

12

13

14

15

ie

18

18

20

21

22

23

24

groundwater or the surface water. This site should conform to
the standards established in this rule."”

On page two, subsection 3.1 after the word "incinerator,® by
adding the words "disposal pit,®

And, |

On page two, by adding a new section, designated section 4,
to read as follows: i

"g51-1C-4. Standards for Site Location for Disposal Pits.

4.1 No part of a disposal pit system shall be located in a
poorly drained or filled area, or in any area where seascnal
flooding occcurs.

4.2 No part of a disposal pit system shall be located within
10 feet of a building, foundation or property line.

4.3 No part of a disposal pit system shall be located within

50 feet cf a public water supply line or within 10 feet of a

private water sSupply system.

4.4 A disposal pit shall be located at least 50 feet from a
private well or gtréundwater supply.

4.5 There shall be a minimum of threse feet between the bottonm
of a disposal pit and seasonal groundwater or rock, shale or any
other impermeable layer.

4.6 The evaluation of the site for installation of a disposal

pit shall ke kased upon percclaticn test results. Percoclation

tests shall be perfermed in the following manner:
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4.6.1 Location = At least two holes shall be placed over the
selected site. The results of these two test holes will be
averaged.

4.6.2 Holes shall be dug or bored from six to eight inches
in diameter at the site where the dispcsal pit will be installed.
The holes shéuld be at least 24 inches in depth.

4.6.3 The bottom and sides of the holes shall be scratched
with a sharp pointed instrument or wire Dbrush to remove any
smeared soil surfaces which interfere with the absorption cof
water into the scil.

_ 4.6.4 Loose dirt shall be removed from the beottom of the test
holes and two inches of ccarse sand or fine gravel shall be
placed inte the holes to prevent sealing.

4.6.5 An eight or ten penny nail shall be placed in the wall

of . each hole exactly six inches above the level of sand cor

gravel. ) B
4.6.6 The test hole shall be conpletely fililed with water to
round level. Water in the hole shall be.kept to a depth of at

least 12 inches for a minimum period of four hours before
beginning the percolation rate measurement.

4.7 Percolation rate measurement - Upon completicn of the
above, the water depth in the holes shall be adjusted to the
level of the nail. The number of minutes it takes for this six
inches of water (all the water} to be abscrbed into the soil

shall bée accurately determined. This time in minutes, divided by

19
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six, gives the rate of fall per inch. The average rate of fall
must be between five minutes and 60 minutes.”

{33} The legislative rules filed in the state register on
the eighth day of August, one thousand nine hundred ninety-one,
modified by the commissicner of agriculture to meet the
objections of the legislative rule-making review committee and
refiled in the state register on the twenty-fourth day of
September, one thousand nine hundred ninety-one, relating to the

commissioner of agriculture (licensing ¢f livestecck dealers), are

authorized.
(kk) The legislative rules filed in the state register on the
fifteentnh day ¢f September, cone thousand nine hundred ninety-two,

nodified by the commissioner of agriculture to meeft the
objections of the legislative rule-making review committee and
refiled in the state register on the eighteenth day of November,
one thousand nine hundred ninety-tweo, relating <to the
commissioner of agriculture (commercial feed), are authorized.
(1l1) The legislative rules filed in the state register on the
fifteenth davy of September, cne thousand nine hundred ninety-two,
modified by the commissicner of agriculture to meet the
opjections o©of the legislative rule-making review committee and
refiled in the state register aon the nineteenth day of February,
cne thousand nine hundred ninety-three, relating to the
commissioner cf agriculture (general groundwater protecticn rules

for fertilizers and manures), are authorized.
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(mm) The legislative rules filed in the state regisﬁer on the
fifteenth day of September, one thousand nine hundred ninety-twec,
modified by the commissioner of agriculture to meet the
cbjecticens of the legislative rule-making review committee and
refiled in the state register on tﬁe nineteenth day cof February,
one thousand nine hundred ninety-three, relating to the
commissioner of agriculture (primary and secondary containment of
fertilizers), are authorized with the amendments set forth below:

"on page five, by striking out all of subsection 5.5 and
ingerting in lieu thereof a new subsection 5.5 to read as
follows: 'The operator or his licensed representative shall sign
and date each application under oath.'; and

cn page eighteen, by striking out all of subsection 14.1 énd
inserting in lieu therecf a new subsection 14.1 to read as
follows:

ta2ll moneys for the purpose of the enforcement and
administration of this rule shall come from general revenue funds
appropriated by the legislature for <that purpcse. The net
proceeds of civil penalties collected pursuant tos W. Va. Cocde
§20=-5M=10a or any civil administrative penaltises coellected
pursuant to W. Va, Code §20-5M-10c will be deposited in the
groundwater remediation fund estaklished in W. Va, Code §20-5M-1.
et seg.'".

(nn) The legislative rules filed in the state register on the

fifteenth day of September, one thousand nine hundred ninety-two,

21




10

11

1z

13

14

15

16

17

lg

19

20

21

22

23

24

258

modified by the commissioner ©f agriculture to meet the
chijections of the legislative ZFule-making review committee and
refiled in the state register on the nineteenth day of Fepruary,
cne thousand nine hundred ninety-three, relating £o the
conmissidner of agriculture (general groundwater prctection rules
for pesticides), are authorized.

(oo) The legislative rules filed in the mtate register on the
fifteenth day of September, one thousand nine hundred ninetvy-two,
modified by the commissioner of agriculture to meet the
objections ©f the legislative rule-making review committee and
refiled in the state register on the nineteenth day of February,
one thousand ninhe hundred ninety-three, relating tc¢ the
commissioner of agriculture (bulk pesticide cperational rules),
are authorized.

{(pp) The legislative rules filed in %the state register on the
fifteenth day of September, one thousand nine hundred ninety-two,
modified by +*the commissioner o¢f agriculture to meei the
objections of the legislative rule-making review committee and
refiled in the state register on the nineteenth day of February,
one thousand nine hundred ninety-three, relating toc the
commissiconer of agriculture (non-bulk pesticide rules for
permanhent operational areas), are authorized.

{(qq) The legislative rules filed in the state register on the
sixteenth day of April, one thousand nine hundred ninety-three,

medified by the ccmmissioner of agriculture to meet the
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cbhjecticns of the legislative rule-making review committee and

refiled in the state register on the twenty-sixth day of July,
one theousand nine hundred ninety-three, relating to the
commissioner of agriculture (animal disease contrel), are
authorized.

(rr) The legislative 1rules filed in the state register on
the third day of August, one thousand nine hundred ninety-three,
modified ky the commissioner of agriculture to meet the
chjections of the legislative rule-making review committee and
refiled in the state register on the eighth day of October, one
thousand nine hundred ninety-three, relating to the commissioner
of agriculture (auctioneéT¥s), are authorized.

(ss) The legislative rules filed in the state register on the

fifteenth day of Aucgust, one thousand nine hundred ninety-four,

modified by the commissioner of agriculture to meet the

obijections of the legislative rule-making review committee and

refiled in the state register on the fourteenth day of Octgber,

one thousand nine hundred ninety-four, relating to the

commissioner of agriculture (West Virginia acuaculture farm

rules), are autherized.

NOTE: The purpose of this bill is te¢ authorize +the
Commissicner of Agriculture to promulgate legislative rules
relating to West Virginia agquaculture farm rules.

Strike-throughs indicate language that would be stricken from

the present law, and underscering indicates new language that
would be added. : -
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FAX: (304) 558-0900 - Charleston, WV 25305-9770

TO: Robert G. Morris
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1

AGENCY: Agriculture

ILY1S 40 ANVLIYO3S
VINIONUA 1S TA 30 301440

FROM: JUDY COOPER, DIRECTOR, ADMINISTRATIVE LAW DIVISION
DATE: September 20, 1595

THE ATTACHED RULE FILED BY YOUR AGENCY HAS BEEN ENTERED INTO OQUR
CCMPUTER. SYSTEM. PLEASE REVIEW, PROOF AND RETURN IT WITH ANY
CORRECTIONS. I THERE ARE NO CORRECTIONS, PLEASE SIGN THIS MEMO
AND RETURN IT TO THIS OFFICE. YOU WILL BE SENT A FINAL VERSICN OF
THE RULE FCR YOUR RECQORDS.

PLEASE RETURN EITHER THE CORRECTED RULE OR THIS FORM WITHIN TEN
(10) WORKING DAYS OF THE DATE YOU RECEIVED THIS REQUEST. CALL IF
YOU HAVE ANY QUESTIONS.

SERIES: 23 TITLE: 61 Agriculture

* THE ATTACEHED RULE HAS BEEN REVIEWED AND IS CCORRECT.

SIGNED:

TITLE OF PERSON SIGNING:

DATE ¢

LA A A X A A R R A A E R R R R R AR R R ]

s THE ATTACEED RULE HAS BFEN REVIEWED AND NEEDS CORRECTING. THE
CORRECTIONS EN |
SIGNED: e .

7 \!éié( ' ‘ "
TITLE OF PERiéN SIGNIN /ﬂgjm Dicoctee £ @Q\?d b{.mf :om.kd{-fm&v.‘afc\f\_

DATE: /b -j&-¢5

NOTE : IF YOU ARE NOT THE PERSON WHO HANDLES THIS RULE, PLEASE
FORWARD TG THE CQRRECT PERSON.
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March 27, 1995

Robert G. Mortis

Agriculture

Guthrie Agricultural Ctr. Bldg. 2
1900 Kanawha Blvd. E.
Charleston, WV 25305

SB 64 authorizing, Title 61, Series 23, West Virginia Aguaculture Farm Rules , passed the

" WILLIAM H. HARRINGTON

" Director, Administrative Law

o

Chief of Statf

JUDY COOPER

DONALD R. WILKES
Director, Corporations

{Flus all the voluntesr
help we can gat)

FAX: (304) 558-0900

Legislature on March 11, 1995, It is was signed by the Governor on March 23, 1995.:

You have sixty (60) days after the Governor signs SB 64, to final file the legislative rule with

the Secretary of State’s office. To final file your legislative rule, fill in the blanks cn the enclosed form
#6, the "Final Filing" form and file the form with our office with a promulgation history of the rule.
Authorization for your legislative rule is cited in SB 64 section 64-9-1{a). The agency may set the
effective date of the legislative tule up to ninety (90} days from the date the legislative rule is final filed
with the Secretary of State's office. Please have an authorized signature on the bottom line.

***IMPORTANT: YOUR AGENCY MUST SUBMIT A CLEAN COPY OF THE
LEGISLATIVE RULE ON DISK, WITH ALL UNDERLINING, STRIKE-THROUGHS
AND HEADERS/FOOTERS TAKEN OUT, TO OUR OFFICE WHEN FINAL FILING
THE RULE. THE DISK MUST BE ON A WORD PERFECT (5.1 OR 5.2 VERSION) OR
WORD PERFECT COMPATIBLE COMPUTER SYSTEM 3 1/2" DOUBLE DENSITY
DISK. STATE ON THE DISK THE FORMAT THE RULE IS IN AND THE TITLE IT
IS FILED UNDER. THIS WILL ENABLE US TO ENTER YOUR RULES ON THE
LEGISLATIVE DATA BASE. REMEMBER THE TEXT OF THE COMPUTER FILED
RULE MUST BE IDENTICAL - WORD FOR WORD, COMMA FOR COMMA, WITH
ALL UNDERLINING, STRIKE-THROUGHS AND HEADERS/FOOTERS TAKEN OUT,
AS THE HARD COPY AUTHORIZED BY THE LEGISLATURE.

After the final rule is entered into the legislative data base, the rule will be sent to the agency

for review and proofing. Following confirmation or corrections, as the case may be, the Secretary of

State shall submit to the agency a final version of the rule for their records.

If you have any questions or need any assistance, please do not hesitate to call our office.

Thank You
Administrative Law Division




