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Summary
West Virginia Agquaculture Farm Rules
§61-23-1 &t seq.

Legiglative Rule

This rule is intended to provide a level playing field fecr all
aquaculture producers in the state and assure the domesticated production
of aguatic species is done in a manner thHat will_ assure the guality and the
safety of the finished product.

This rule regquires every producer of fish for human consumption to
develop and implement a Hazard Analysis Criticzl Control Point, cr HZACCP,
pilan. The content of the HACCP plan will be individualized Zor esach
producing coperation and the minimum contents of that rlan ars ocutlined in.
the rule. _ : -

The rule reguires the Commissioner to maintain or provide for a
laboratory testing facility for the purpcse of enforcing the analytical
aspects of this rule. The rule alsc provides actions levels Iox specific
contaminants in fish and fishery products. ‘

The rule outlines specific prohikited acts.. The ruls also gives
authority to the Commissicner to assess c¢ivil penaltlies of up o five
hundred dellars for a first offense and upr te two thousand deolliars for
subsequent oifenses. '

The rule has a provision forxr maintalning the confidentiality of trads
secrets. ' )

The rtle gives the Commissicner the authority to inspect, embargo,
cuarantine, issue cease and dssist orders, cooperats or enter into :
agreements with other agencies or asscciations, and to develop appropzriate
requlaionry forms as necessary. N -

The rule provides an enforcement policy which determines inspection

frecuency based on "risk assessment'.
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APPENDIX B

FISCAL NOTE FOR PROPOSED RULES

) West Virginia aquaculture Farm Rules
Rule Title:

Type of Rule: £ Legislative Interpretive Procedural
Agency WV Depariment of Agriculture

ge
Addrass Regqulatery Protection Division

19¢@ Kanawha Blvd., East

Charleston, WV 25395

1. Effect of Proposed Rule

ANNUAL FISCAL YEAR

TNCREASE DECRRASE CURRERT R TEEREAFTER
ESTIMATED TOTAL $9003.60| $ S9009.00| Sseoe.00| ¥5000.00
COST
PERSONAL SERVICES @

5000.00 800¢.00| 8808.98! 8800.00
CURRENT EXPENSE
REPAIRS & 7
ALTERNATIONS

TO0C. 07 1506.00 7 7
EQUIPMENT
OTHER 2 _ —

2. Explanation of above estimates:

The equipment expense reflects the purchase of equicment necessary to. perform
inspection duties. The current expenses increase reflects added travel and
miscellaneous expenses associated with the enforcement of these rules,

3. Objectives of these rules: _
These rules are intended to provide a level playing field for all aguaculture
preducers in the state and assure the domesticated production of aquatic species
is done in a manner that will assure the quality and safety of the finished
product. T '




Rule Title:

West Virgdindia Acgusaculture Farm Rules

Explanation of QOverall Econcmic Impact of Propocsed Rule.

A. Economic Impact on State Government.

An estimated increase of $8,000 anruelly for the enforcement
of this rule,

Economic Impact on Political Subdivisions;
Industries; Specific groups of Citizens.

We estimate the total cost per firm to be less than $500
There are currently 60 growers whe will be covered by
these regulations. Many of those are already in compliance
and thers would be no additional expense to them.
c.

Econemic Impact on Citizens/Public at Large.
Nc impact.

Specific

Date: 07-15-34

Slgnjézizﬁzzg;zenc Head or Authecrized Reprensentative




If the statuté under which you promulgated the submitted
rules requires certain findings and determinations tc Dbe
made as a condition precedent t¢ their promulgaticn:

a. @Give the date upecn which you filed in the State
Register a notice ¢f the time and place of a hearing
for the taking of evidence and a general description
of the issues to be decided. ,

N/A

b. Date of hearing: N/A

. On what date did vou £ile in the State Register the
findings and determinations reguired together with the
reascns therelor?

Auvgust 15, 1994

d. Attach findings and determinaticns and reasons:

Attached X




TITLE 61
LEGISLATIVE RULE
WEST VIRGINIA DEPARTMENT QF AGRICULTURE

SERIES 23
Proposed West Virginia Aguaculture Farm Rules

§61-23-1. General

1.1 Scope - The Commissioner will inspect aguaculture prcduction on a
risk assessment basis with the sole purpose of assuring wholesome, unspoiled
and unadulterated fish and fishery precducts.

1.2 Authority - WV Code 19-29-1 et seq.
1.3 Filing Date -
--- 1.4 Effective Date -
1.5 This is a new legislative rule
61-23-2. Definitions

2.1 "Adulterated" means a fish or fishery product carries or contains
any poiscnous or deletericus substance or ccmpound or pathogen in a
guantity that may render it injurious to human health; was preduced,
brocessed, transported or held under unsanitary conditions; was treated
with or exposed to chemicals, chemotherapeutics(drugs), heavy metals,
pesticides, temperatures or any conditicns in a manner that violates this
rule; or was not produced according tc an approved HACCP plan.

2.2 "Aquaculture" means the commercial producticon of fish and/or other
aquatic life. - ‘

2.3 "Aguaculture production area" means the site and the immediate
vicinity where fish are produced and kept for aguaculture purposes, i.e.
tanks, raceways, ponds, etc.

2.4 ‘"Aguaculture water source'" means springs, wells, ponds, streams,
lakes, rivers, impoundments and/or any other manmade or natural source of
water where fish are grown or from which water is taken to conduct
aquaculture.

2.5 "Chemotherapeutic” or "Drug" means any substance intended for use
in the diagnosis, cure, mitigation, treatment, or prevention cf disease in
animals, other than man; and substances cother than nutritive components,
intended to affect the structure or any function of the animal body.
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Z.6 "Commissioner" means the commissioner of agriculture or his/her
designee. - - ‘ :

2.7 "Control" means managing the points, steps and procedures of an
operation to maintain compliance with established criteria.

2.8 "Corrective Action” means procedures to be fcllowed when a
deviation occurs, including disposition of products, avoidance of further
deviations, and records of actions taken as a result of the deviation.

2.9 "Critical Control Point" means any point, step or procedure in a
preduction or food process where there is a high prcbability that improper
contrcl may cause, allow, or contribute to a safety hazard in the final
product or food. '

2.10 "Critical Limit" means the maximum or minimum value to which a
physical, biological or chemical parameter must be controlled at a critical
control peint to minimize the risk of occurrence of the identified hazard.

2.11 "Deviation'" means failure tc meet a critical limit at a critical
control point or follow the HACCP plan.

2.12 "Fish" means fresh or saltwater finfish, molluscan shellfish,
crustaceans, and other forms of aquatic animal life other than birds or
mammals. . T

2.13 "Fishery product”" means any edible human food product derived in
whele or inpart from fish, including fish that has been processed in any

manner.

2.14 ‘"Hazard Analysis Critical Contrel Pcint Plan" or "HACCP Plan" is
an inspectional or gquality control plan in written form, approved by the
commissioner that assesses hazards associated with growing, harvesting,
processing, manufacturing, marketing, preparation and or use of fish as a
food product, identifies critical contrcl points on a flow chart of the
operation, sets critical limits for critical control points, establishes
menitoring system, standards for evaluating compliance with the plan and
corrective actions for the identified critical control points, verification
procedures, and a record keeping system.

2.15 "Log for Notlce of Unusual Occurrence and Corrective Action”
means a reccrd for situations or safety hazards taking place that are not
anticipated by the HACCP? plan, and cecrrective actions taken as a result of
such situations or safety hazards.

2.16 "Molluscan shellfish" means any edible species of fresh or frozen
oysters, clams, nussels, or scallops or edible portions thereocf, except
when the scallop product consists entirely of the shucked adductor muscle.

2.17 "Monitoring” means a planned sequence of observations or
measurements of critical limits designed to produce an accurate record
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intended to insure that the critical limit maintains product safety.

2.18 "Official Sample™ means any sample of water, soil, fish, feed,
drugs, pesticides, other ingredients, containers and/or products taken by
the commissicner or approved laboratory in accordance with these rules.

2.19 "Pesticide" means any substance or mixture of substances intended
for preventing, destroying, repelling or mitigating any pest; any substance
or mixture of substances intended for use as a plant regulator, defoliant,
or desiccant. - - '

2.20 "Record” means a book, ledger or other written or printed means
used to log regquired information. .

2.21 "Risk Assessment Basis" means considering grades from past
inspections, viclations, trends, conditions, observaticns and other
information t¢ estimate the likelihood of a danger or safety hazard
cccurring and to determine the frequency and priority of future
inspections.

2.22 "sSafety Hazard" means any bilolegical, chemical, cor physical
property that may cause, allow, or contribute to an unacceptable human
health risk.in the final product or focd.

2.23 "shellstock! means live molluscan shellfish in the shell.

2.24 "Shucked shellfish" means molluscan shellfish that have one or

both shells removed.

2.25 "Terrestrial Livestock"” means cattle, sheep, horses, swine,
goats, pouliry and/or other domestic animals inhebiting the land.

2.26 "Verification" means methods, prccedures, and tests used to
determine if the HACCP system is in compliance with the HACCP Plan.

2.27 "Wholesome" means in sound condition, clean, free from
adulteration, and otherwise suitable for use as human food.

§61-23-3. Hazard Analysis Critical Contrel Point Plan

3.1 All producers of fish for human censumption shall have and
impiement a written Hazard Analysis Critical Control Point Plan approved by
the commissioner, for each location where fish are grown.

3.2 The HACCP plan shall include all seven recognized principles of
HACCP. The HACCP plan shall:

3.2.a. Identify the safety hazards asscciated with aguaculture
production. Assess the likelihood of the hazards occurring and identify
the preventative measures for their control;
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3.2.b. Determine critical contrel points, or the points,
procedures and operaticnal steps that must be centrolled to eliminate or
minimize the likelihood of the safety hazards cccurring; and will include
as applicable: .

i} Site Selection

i1i) Aguaculture Water Source
1ii) Feed

iv)} Dzrugs

v) Pesticides

vi) Feed and Color Addltlves
vii) Holding and Transportation

The commissioner may identify and require other critical control points
based on inspection and/or observation of agquaculture operations to prevent
an unacceptable risk to consumers.

3.2.c. Establish the critical limits, or target levels and
tolerances that must be met to ensure the identified critical control
points are under control., .

C e . 2.2.d. - Establish a monitoring system to ensure ccnirol of each
critical control point by scheduled testing or observations, including
procedures and frequency thereof, that will be used to control and monitor
each critical contrecl point to ensure compliance with the critical limits.
Such procedures shall include .calibration cof instruments and the use of
consumer complaints relatlng to a c¢ritical control point received by the
producer,

3.2.e. Establish corrective actions to be taken when there is
a deviation or loss of control at a crltlcal control point 1dentlf1ed by
monitoring.

3.2.¢F. Provide for a verification system to ensure the HACCP
plan is working correctly. This system shall consist of procedures, tests
and documentation as necessary to assess compliance with the HACCP plan and
to ensure the HACCP plan is working effectively. The HACCP plan and all
records shall be reviewed, evaluated and signed by the producer on at least
an annual basis to confirm the adeguacy of the HACCP plan and system.

3.2.qg. provide for a record keeping system that will document
all procedures, the monitoring of the critical control points, these
principles and the BEACCP plan.

3.2.g.1. Records shall be kept for critical control points,
indicating that the critical control peints have been monitored according
to the approved HACCP plan.

3.2.9.2. Records shall indictate the actual values obtained
during monitoring, documentation of the verification process and what
corrective action was taken if critical limits were exceeded.
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3.2.¢g.3. Records shall alsc include a Log for Notice of
Unusual Qccurrence and Corrective Action.

3.2.g.4. Reccrds shall include the date, appropriate lot
numbers, and signature of the individual logging the information.

3.3 Records required by this rule must kept for a minimum of 2 years
unless otherwise specified. Records kept on computer files shall have a
backup file ¢cn a separate disk, or hardcopy.

3.4 Failure of a producer of £fish for human ceonsumption to have and
implement a EACCP plan that complies with this rule will renderx fish and/or
fishery products adulterated and subject to actions under this rule.

§61-23-4. Site Selection and Water Source Critical Contrel Points

4.1 Aguaculture water sources shall be tested for pesticide and
chemical residues by an approved laboratcry prior to commencing aguaculture
production, except aguaculture water scurces utilizing a public water
system certified by State or Local Health Authorities.

4.2 Aguaculture water sources utilizing surface waters shall be
tested for pesticide and chemical residues by an apprcved laboratory on at
least an annual basis, except aguaculture water sources utilizing a public
water system certified by State or Local Health Authorities.

4.3 Aguaculture water sources and aguaculture production areas shall
be tested by an approved laboratory whenever the commissioner suspects
contamination which could present a safety hazard has occurred.

4.4 The commissioner may require testing for other possible
contaminants that he/she concludes is necessary to protect the safety of
consumers. ‘

4,5 Terrestrial livestock shall be excluded by fencing or a permanent
structure from the immediate vicinity of aguaculture water sources and
agquaculture production areas where fish are raised for human consumption.

4.6 Septic systems shall not be located within 200 feet of an’
aquaculture water sodurce or aguaculture production area in order to prevent
fecal and other contamination of water where fish are railsed for human
consumption, except that tanks or other aguaculture production systems with
an impervious barrier preventing possible contamination may be located
closer.

4.7 Manure and/or sewage sliudge shall not be applied within 50 feet
of an aquaculture water source or aguaculture production area.

4,8 Every reasonable effort shall be made to keep water used for
aguaculture production pure and free from contamination.
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4.9 Permarient re&gords of all analysis of agquaculture water sources
and aquaculture production areas for contaminants shall be kept.

§61-23-5. Feed Critical Controel Point

5.1 Aqgquaculture feeds shall conferm to the West Virginia Commercial
Feed Law (Chapter 19 -14-1 et seq.) and West Virginia Department of
Agriculture Feed rules (Chapter 61-5-1 et seq.).

5.2 Medicated feeds shall not contain chemotherapeutics or drugs not
approved by the U.S8. Fcood and Drug Administration Center fcr Veterinary
Medicine and the West Virginia Department of Agriculture.

§61-23-6. Drugs, Feed and Color Additives and Pesticides Critical Control
Points

6.1 Only drugs approved for food fish aguaculture or listed as low
regulatory priority by the U.S. Food and Drug Administration's Center for
Veterinary Medicine, used under an Investigational New Animal Drug
application or prescribed by a licensed veterinarian following FDA
Compliance Pclicy Guide 7126.06, Extra-label Use of New Animal Drugs in
Food-Producing Animals may be used for the producticen of human food fish.
Except that veterinary bioclogical products(vaccines) licensed by the United
States Department of Agriculture Animal and Plant Health Inspection Service

may be used.

6.2 Pesticides not registered with the U.S. Environmental Protection
Agency for the use with fish intended as human food shall not be used in or
land applied within 100 feet cf aguaculture water sources or aquaculture
production areas containing f£ish in aguaculture production for human food.
Aerial application of pesticides not registered with the U.S. Environmental
Protection Agency for use with fish intended as human food shall not be
made within 500 feet of aquaculture water sources or agquaculture production
areas containing fish in aguaculture producticn for human focd.

6.3 A locked cabinet or area shall be maintained and used to store
only drugs, medicated feeds and/or pesticides used for the production of
fish for human consumpticn.

6.4 Drugs shall be used in accordance with FDA regulations and
labelling. Feed and color additives shall be used according to FDA
regulations and labelling. Biological veterinary products(vaccines) shall
be used in accordance with USDA regulations and labelling. Pesticides
shall be used in accordance with EPA regulations and labelling,

6.5 A permanent record shall be kept when drugs, pesticides, feed and
color additives or medicated feeds are used to produce fish intended as
human fcod. The record shall include the name and dose cf any or all
drugs, pesticides, feed and color additives, cor medicated feeds; date
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and/or dates administered and length of required withdraw period; date of
sale; lot number of fish; and name and address of the purchaser of the
treated fish.

6.6 Pesticides not approved for use with fish intended for human
consumption shall not be used, stored or otherwise present within 500 feet
of an aguaculture water source or aguaculture production area when fish are
produced for human food.

6.7 Aquaculture pesticide use shall otherwise conform to the West
Virginia Pesticide Control Act {(Chapter 19-162-1 et seq.).

6.8 Fish and fishery products contalining levels of the following
chemicals in excess of action levels set by the Food and Drug
Administration in Table 1 will be considered adulterated and subject to
actions under this rule.

6.8.a Table 1 - Action levels for chemicals in Fish and
Fishery products

Chemical Action Level
- Aldrin plus Dieldrin 0.3 ppm
Chlordane 0.3 ppm
Endrin 0.3 ppm
Heptachleor plus Heptachlor epoxide 0.3 ppm
Chlordecone 0.3 ppm
DDT plus TDE plus DDE 5.0 ppm
Mirex 0.1 ppm
Toxaphene 5.0 ppm
PCB 2.0 ppm
Methyl Mercury 1.0 ppm
Sulfite 100 ppm

6.9 TFish and fishery products containing levels cf the following
drugs in excess of action levels set by the Food and Drug Administration in
Table 2 will be ccnsidered adulterated and subject tc actions under this
rule. : ' ;

6.9.a Table 2 - Action levels for drugs in Fish and Fishery
products ‘

Drug Action Level

Oxytetracycline C.l ppm

Stulfamerazine C.0 ppm

Sulfadimethoxine plus ormetoprim 0.1 ppm

§61-23-7. Transport
7.1 All fish transported for sale and/or processing for human food in
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the state of West Virginia shall be:

7.1.a. Alive and in good health when harvested from the water

7.1.Db. Maintained alive; or maintained in a constant-iced or
mechanically refrigerated 5taté ensuring an internal body temperature of 40
F (4.4 C) or below; except that:

7.1.b.1. Shellstock shall be maintained in a constantly iced or
mechanically refrigerated state ensuring an internal body temperature of
50 F (10 ) or below after harvest.

7.1.b.2. Shucked shellfish shall be maintained in a constant
iced or mechanically refrigerated state ensuring an internal temperature of
40 F (4.4 C) or below.

7.1.b.3. Processed f£ish that have a water-phase salt level of at
least 17 percent do not require refrigeration.

7.2 All fish intended for human consumption shall be transported or
held in clean ncon-toxic, pathogen-free containers.

« . 7.3 Unprotegted raw fish and fishery products, cooked ready-to-eat
fishery products, smoked fishery products and molluscan shellfish shall be
physically separated to minimize the possibility of cross contamination
during transport.

7.4 ©No cther cargo shall be placed on or above fish or fishery
preoducts unless all cargo is packed in sealed, crush resistant waterproof

containers.

7.5 All shipments of human focd fish to other producers, wholesalers,
retailers and/or processcors shall be a written notification of any and all
drugs, feed and color additives, pesticides and/or medicated feeds
administered, including the name, address, and telephone number of the
grower; name and dose of the drug, color additive, feed additive, pesticide
or medicated feed and dose; date administered and length of required
withdraw period; date of sale; lct number of fish; this notification shall
be signed by the grower.

7.5.a. If no drugs, feed and color additives, pesticides or
medicated feeds have been administered, a written statement including the
lot number of fish signed by the grower indicating such shall accompany the
shipment.

7.6 Every reasonable effort shall be made to keep fish and fishery
products intended for human consumption wholesome, unspoiled, and
unadulterated. ' )

7.7 Ice used for cooling fish and fishery products shall be made from
drinking water certified potable by State or County Health authorities.




7.7.a. After use for cocling fish or fishery products, ice
shall not be used as human food.

§61-23-8 Laboratory Testing

8.1 The Commissioner of Agriculture shall establish and maintain cor
make provisions for approved laboratcry testing facilities for the purpcse
of enforcing the analytical aspects c¢f this rule.

8.2 The methods used for analyzing samples will be those found in the
Qfficial Methods of Analysis by the Associaticn of Analytical Chemists,
15th edition 1990; or the United States, Feoocd and Drug Administrations
Bacteriological Analytical Manual, 7th editicn, 1992; or The Pesticide
Analytical Manual, Volume I, and II, Foods and Feeds; or other methods as
approved by the commissioner.

8.3 The commissioner shall collect, provide for the transportation,
and analytical testing of all samples specvifically required in the text of
the West Virginia Agquaculture Farm Rules 61-CSR-23-1 et seqg. The cost for
additional analytical testing reguired by individual HACCP plans will be
the individual .farmer's responsibility.

§61-23-9. Prohibited Acts
9,1 It shall be unlawful to:

9.1.a. Produce, hold, transport, sell or offer for sale fish
or fishery products in violation of this zule.

9.1.b. Sell or offer for sale any fish or fishery product for
human consumpticn which is adulterated or not wholesome.

9.1l.c. Remove any tag or order affixed by the commissioner
unless such removal is authcorized by him\her.

9.1.d. To impede, hinder or otherwise prevent, or attempt to
prevent the commissioner in the performance ¢f his/her duties in connection
with the provisions of this rule.

9.1.e. Falsify or falsely log any values on any record or
records regquired by this rule. ) _

9.1.%. To remove or dispose of such detained, embargoed, or
gquarantined fish or fishery products by sale or otherwise without the
permission of the Commissioner or the courts.

9.1.4g. _To continue agquaculture coperatiocons until released from
the cease and desist order by the Commissicner or the courts.




§61-23-10. Penalties
10.1 Civil Penalties

i0.1.a. Any person violating any of the provisions of this rule
may be assessed a civil penalty of up to five hundred dollars for a first
offense and up to twe thousand dellars for subsequent cffenses. 1In
determining the amount of the civil penalty, the commissioner shall give
due consideration to the history of previocus violations of any perscn; the
sericusness of the violation, including any irreparable harm to the
environment, any hazards to the health and safety of the public and any
economic damages to the public and the demonstrated good faith of any
person charged in attempting to achieve compliance with this rule before
and after written notification of the violation.

10.1.b. The civil penalty is payable to the West Virginia
Department of Agriculture and is collectakle in any manner now or hereafter
provided for the collection of debt. If any person liable to pay the civil
penalty neglects or refuses to pay the same, the amount of the civil
penalty, together with interest at ten percent, is a lien in favor of the
state of West Virginia upon the property, both real and personal, of such a
person after the same has been entered and docketed to record in the county
‘where such property is situated. The clerk of the county, upon receipt of
the certified copy of such , shall enter same to record w;thout reguiring
payment of costs as a condition precedent to recording.

10.1.c. Nothing in these rules shall be construed as reguiring
the commissioner to assess a civil penalty or to institute an embargo,
detainment, guarantine or cease and desist order for violation of these
rules when he/she believes that the publlc interest may best be served by a
written notice. ‘

§61-23-11. Confidentiality of Trade Secrets

1i.1 The commissioner may not make public information which relates to
trade secrets, commercial, or financial information obtained from a person
or privileged or confidential information: Provided that when the
informaticn is necessary to carry out the provisions of this rule, this
information may be revealed, subject tc protective order, to any federal,
state or local agency consultant or may be revealed, subject to protective
order, at a closed hearing or in findings of fact issued by the
commissioner.

§61~23-12. Powers and Duties of the Commissioner
12.1 The commissioner has the power and authority to:
12.1.a. Enter and inspect, during reasonable hours; any
location, except fish hatcheries cperated by the State of West Virginia or

the United States of America, where fish are produced, sold, stored or
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transported for human consumption. Such inspection includes, but is not
limited to photographing, video taping, verifying, copying, and auditing,
computer files, records and papers relating to the production of fish for
human food as is necessary to determine compliance with this rule and to
investigate consumer complaints. Such inspecticn also includes, but is not
limited to.photographing, video taping, observing, and verifying the
premises, vehicles, personnel and activities;

12.1.b. Examine, sample and test water, scil, fish, feed,
drugs, pesticides, other ingredients, containers and/or products used or
intended for use in the preoduction, storage and/or transportation of f£ish
or fishery products for human consumption;

12.1.c., Cooperate with and enter intoc agreements with
governmental agencies ¢f this state and any cther states, agencies of the
federal government and foreign governments, and private associations in
order to carry out the purpose and provisions of this rule;

12.1.d. Detain, embargo, guarantine or issue a cease and desist
order by affixing thereto cr in the vicinity of the aguaculture production
area, holding area or transpcecrting vehicle a tag or other apprecpriate
-marking, and giving notice thereof in writing to the producer, holder or
transporter. The Commissloner may take this action when:

12.1.d.1. Fish or fishery products have been found by the
commissioner to be or are believed to be in violation of the provisions of
this rule. Upon confirmation of such vioclation he/she may condemn and
crder the fish or fishery product disposed of as necessary to ensure the
safety of consumers. ‘

12.1.d.2. Fish or fishery products have been found by the
Commissioner to be or are believed to infected with a fish or human
pathogen that the Commissioner concludes could affect other aguaculture
areas and wild fish stocks or present a public health hazard. Upon
confirmation of such pathogen he/she may ccndemn and order the fish or
fishery products disposed of as necessary to prevent the spread of the
pathogen;

12.1.e. Embargo a perishable product, even i1f the practical
result is to bring about the involuntary disposal of the product.

12.1.e.1l. The Commissioner shall exercise this power using
all reasonable means te determine if the product is adulterated or
otherwise not in compliance with this rule in as short a time frame as
possible and shall promptly 1lift the embargo order if the product is found
te be in compliance with this rule.

12.1.£f. Inspect cor copy all records reguired by these rules.
All records required by this rule must be presented to the commissioner
during an on premise inspecticn.
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12.1.4g. Inspect all aquaculture water sources and aguaculture
production areas producing fish for human food;

12.%1.h. Develcop appropriate inspecticn, embargo, guarantine,
detainment and other regulatory forms as necessary for the enforcement of
this rule;

12.1.1. Assess civil penalties of up to two thousand dollars
for the wviclation of this rule.

12.1.3. The Commissioner shall provide asgssistance, education,
information, and training on HACCP to improve the safety and guality of the
agquaculture industry in West Virginia.

12.1.%k. The Commissioner shall appoint member's to the
Commissiconer's Aquaculture Committee. The Commissioner's Aquaculture
Committee shall meet at least annually with the purpose of evaluating the
status of aguacdlture and making recommendations to the commissioner
concerning aguaculiure. The Committee shall consist of four aguaculture
producers, one aquaculture preccessor, two aguaculture educaters, and shall .
be chaired by the commissioner or his/her designee.

ceem e 12020 The Commissioner shall be guided by the analytical results
of an official sample when determining whether fish or fishery products
conform to this rule and other rules or laws of the state of West Virginia;

§61-23-13 Enforcement Policy

13.1 Aguaculture farms will receive a grade of "a", "B", "C", or
"Unsatisfactory". Farms will be initially inspected at least cnce every
three months for a minimum of two inspectiens. After this initial
inspection period: ]

13.1.a. A grade of "A" will reguire reinspection on at least an
annual basis.

13.1.b. A grade of "B" during an inspection will reguire
reinspection at least once every six months.

i3.1,c. A grade of "C" during an inspection will regquire
reinspecticn at least once every three mcnths.

13.1.d. An aquaculture farm receliving a grade of
"Unsatisfactery” will not be permitted to sell fish for use as human fcod
until a subsequent inspection results in a grade of "A", "B" or "C".

13.2 1In ne way is this enforcement policy intended to prohibit the
Commissioner from inspecting a producer's facility more frequently in the
event that he/she believes it is necessary.

13.3 All fish raised for sale as human fcod shall be produced
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according to all provisions In this rule. Fish raised exclusively for
consumption of the producer, their immediate family, nonpayving guests, and
employees, and fish raised in fish hatcheries coperated by the State of West
Virginia or the United States of America shall be exempt from these rules.

13.4 Aguaculture producers have three years to comply with Hazard
Analysis Critical Control Point Plan, 61-CSR-3 2t seg. and two years to
comply with the remainder of the West Virginia Aquaculture Farm Rules.

Summary
West Virginia Agquaculture Farm Rules
§61-23-1 et seq.

Legislative Rule

This rule is intended to provide a level playing field for all
aquaculture producers in the state and assure the domesticated production
of agquatic speclies is done in a manner that will assure the guality and the
safety of the finished product.

This rule reguires every producer of fish for human consumption to
develop and implement a Hazard Analysis Critical Control Point, or HACCP,
rlan. The content of the HACCP plan will be individualized for each
producing operation and the minimum contents of that plan are cutlined in

the rule.

The rule reguires the Commissioner to maintain or provide for a
laboratory testing facility for the purpeose of enforcing the analytical
aspects cf this rule. The rule alsoc provides actions levels for specific
coentaminants in fish and fishery products.
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The rule outlines specific prohibited acts. The rule also gives
authority to the Commissiocner to assess civil penalties of up to five
hundred dellars for a first offense and up to two thousand dollars for
subsequent cffenses. . -

The rule has a provision for maintaining the confidentiality of trade
secrets.

The rule gives the Commissioconer the authority to inspect,  embargo,
guarantine, issue cease and desist orders, cooperate or enter into
agreements with other agencies or associations, and to develop appropriate
regulatery forms as necessary.

The rule provides an enforcement pclicy which determines inspection
frequency based on "risk assessment”.
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Summary of Comments Received and Agency Response to
Title 61, Series 23
West Virginia Aquaculture Farm Rules

Note: In scme cases the comments did not specify which section of
the rule was applicable. For clarity the comments are noted as if
the person commenting noted the actual section.

Comment 1: One commenter wrote general comments concerning
legislation, Production of Nontraditicnal Agriculture Products Law
(Chapter 1% Article 28-1 et seg.), and removal of other
agencies (WVDNR and unnamed cecmmittee) involvement in
aguaculture. (Federal Hill Farm, Inc.)

Agency response to Comment 1l: The WVDA cannot address. changes
to legislation in the rule making process. The roleg of other
agencies is ncot for the WVDA to decide.

Comment 2: Cne commenter suggests that 61-CSR-4.2 testing
surface waters on at least an annual basis is excessive and very
expensive, {(Federal Hill Farm, Inc.) Another commenter references

61-CSR-4 excessive 1in the terms of time and cost.({WV Aquaculture
Associaticn)

Agency response to Comment 2: The WVDA believes that since
fish farmers cannct control all upstream activitlies iIn a
watershed an annual test for surface water is sensible. Well
and spring fed systems would only reguire retesting iIf
contamination is indicated or suspected. Additionally 61-CSR~-
8 provides for laboratory testing facilities for the purpose
cf enforcing the analytical aspects of this rule. The WVDA
shall perform the analytical testing specifically reguired by
the test of this rule in conjunction with an inspection cof
farm at no cost to the farmer. The WVDA aquaculture inspector
shall collect and provide for the transport of samples to the
lab. The WVDA believes that under these conditions the
analytical testing requirements are reascnable.

Agency Change to the Rule: The WVDA has clarified 61-CSR-8
tc state that the WVDA shall collect and transpecrt the
samples, and perform the testing specifically regquired by the
test o©of this rule at no cost to the farmer. Additional
analytical testing that may be required by the producer's
HACCF plan would have tc¢ be paid for by the farmer. The WVDA
does not anticipate much if any additional testing will be
necessary dy the farmer.

Comment 3: Two commenters state that distance requirements for
locating agquaculiure water sources or aquaculture producticn
facilities T'near potential scurces cf contamination are
excessive. (Federal Hill Farm) {(WV Aguaculture Association)

Agency response to Comment 3: The WVDA believes the 200 foot
distance reguirement in 61-CSR-23-4.6 £for separation of
aguaculture production areas and aguaculture water sources
from septic systems 1s sound. This is the distance many
health authorities require separation of private wells and
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septic systems <for the prevention of fecal and other
contamination. There is an exception for tanks and other
production systems with impervious barriers. Agquaculture
preducers bear the responsibility of providing proper setbacks
of their operations from their property lines.

Agency Change of the Rule: The WVDA has reconsidered the
500 -foot distance reguirement and has revised the rule to
cenform with Best Management Practices for fertilizers and
Manures (61-22B-4.l.c) and reduced the distance requirement of
the rule under 61-23-4.7 to 50 feet.

Agency change to the Rule: The WVDA has reconsidered the
500 foot distance regquirements in €1-CSR-23-6.2 and altered
the distance reguirement to at least a 100 foot separation for
land application of pesticides not registered for use on fish
for human consumption. A 500 foot distance is maintained for
aerial applications of pesticides not registered for use on
fish for human consumption.

Comment 4: Cne commenter stated 61-CSR-23-2.1, the definition
of "Adulteration" needs to be mere specific.(Smith)

Agency response to comment 4: The WVDA believes the definition
of Madulterated" . is adeguaete to protect the safety of
consumers. Limits for contaminants of greatest concern have
been listed in #61-CSR-23-6.8.a and 61-C8R-23-6.9.a. To
attempt to specifically define 1limits for all potential
adulterants and contaminants would be a time consuming
exercigse in futility. Contaminants other than those listed
would require the commissioner to use her/his  best
professiconal judgement and the best sgcientific information
availakle to protect the pubklic.

Comment 5: One commenter stated concerns with 61-CSR-23-8.2 the
methodeology for analyzing samples.(Smith) The commenter was
troubled with the secticn stating "or other metheds as approved by
the commissioner™

Agency response tc comment 5: The WVDA strongly believes that
in this rapidly changing area cf agriculture, the commissioner
must have the authority appreoved by the U.S. Fcod and Drug
Administration. This authority will ensure that this rapidly
developing cooperative program will be successful in Wet
Virginia.

Comment 6: One commenter states that criteria for the
inspection grading system must be specified, and the firms being
inspected have a right under the law to understand the standards
they are being judged byv.

Agency response to comment 6: The commenter is right the
farmers have the right to and will understand the standards
they are being judged by. The WVDA is working with the U.Ss.
FDA, the HACCP sSeafood Alliance, and other experts to
determine and define uniform inspection standards for
aquaculture farms. The WVDA has a draft of a farm inspection
report and is moving forward with this precgram. These
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standards will be promulgated well in advance @ of any
inspection activities conducted by WVDA.

Comment 7: Two commenters suggest fish hatcheries operated by
the State of West Virginia and the United States Government which
are exempted by 61-CSR-12-1l.a and 61-CSR-23-13.3 be subject to
inspecticn by the WVDA.(Federal Hill Farm, Inc.)(WV Aquaculture
Association)

Agency response to comment 7: The WVDA does not believe the
Production of Nontraditional Agriculture Products Law (Chapter
19 Article 29-1 et seq.) provides for one state agency (WVDA)
tc regulate another state agency(WVDNR) or a federal agency(US
Fish and Wildlife Service).

Comment 8: One commenter suggest adding to 61-CSR-23-12, Powers
and Duties of the Commissioner, a section requiring the
commissioner to provide new information and/or guidance and supply
feedback t assist fish farmers improve the quality of
operation. (Federal Hill Trout Farm, Inc.) Another commenter asks
about 61-CSR-23-2 and the development of HACCP plans, record
keeping, and providing training for producers.(WV Agquaculture
Association)

Agency Change to the Rule: The WVDA has every intention of
assisting farmers comply with the HACCP system by providing
them with information and assistance and arranging training
for the industry. The WVDA is alsc invclved with developing
a model aguaculture farm HACCP plan including the record
keeping system. The WVDA has revised 61-CSR-23-12 formally
adding to the commissioner's duties to assist farmers by
providing assistance and informaticon as necessary to comply
with HACCP regulations, and development of a model HACCF plan.

Agency Change to the Rule: Tc better provide feedback to
the industry, WVDA has amended 61-CSR-23-12 to provide for the
commissioner to appoint an Aguaculture Committee for the
purpose of cocrdinating WVDA efforts with the aquaculture
industry.

Comment 8: One commenter strongly opposes section 61-CSR-13.4.
The commenter also opposes the inspection schedule, 61-CSR-13 for
small producers, and protests that the costs and manpower required
by inspections.(WV Aguaculture Association)

Agency response to comment 8: The WVDA is aware of the infant
status o0f the aquaculture industry in West Virginiz, and
believes careful regulation will enhance rather than harm the
industzy. The U.S. Food and Drug Administration is moving
ahead with 1its HACCP based inspection program for £fish
processing. HACCP at the processor level will reguire some
guarantee from the farmer regarding the safetly and gquality of
his/her fish. The direct monetary cost to the farmer of WVDA
aguaculture farm inspectlons will be $0. The farmer or
his/her representative would in all prcbability want to be
present for the physical inspection and review of HACCP Plan
and records by the WVDA agquaculture inspector. Unless any
great difficulties arise the entire inspection process would
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take appreximately 4 hours or less to complete. After the
initial implementation of a HACCP plan, it would require only
a few extra minutes a day for record keeping. Due to the
serious nature of food safety concerns today, the aguaculture
industry, even the small producers, would in all actuality
benefit more from inspection, barring any viclations, than the
time of inspection would hinder them. Sine the stated
intenticn of this rule is to provide a level playing field for
all aguaculture prcducers in the state, previding an exception
for cperations of 10,000 pounds production a year or less,
would go agairist this objective. These comments underscore
the need for education and training of the industry.

Agency Change to the Rule: Due to the need for education
and training the WVDA has reconsidered and has revised 61-CSR-~
23-13.4, to allow for a 3 year grace period after the issuance
of the final rule to fully comply with 61-CSR~3 and a 2 year
grace period to fully comply with all other sections of the
rule,

Comment 9: One commenter states WVDA intends for the rules to
provide a level playing field for all aquaculture producers in West
Virginia, the regulations should clearly indicate WVDA does intend
to inspect fish raised outside the state of West Virginia, The
commenter cites 61-C8R-23-3-1, 61-CSR-23-7~-1, and 61-CSR-23-12-
l.a.(Smith)

Agency response to comment 9: All fish in the United States
will soon be processed under a HACCP plan due tc the U.S. Food
and Drug Administration's Preposal to Establish Procedures for
the Safe Processing and Importing of Fish and Fishery
Products. It is the iIintention of WVDA to be preoactive and
provide a head start for West Virginia's aguaculture industry,
rather than 1lag behind. The WVDA believes 1t has the
authority to promulgate rules for the regulation of
aquaculture within the confines of West Virginia. Production
of ©Nontraditional Agriculture Products Law states the
commissioner shall promulgate rules, in accordance with
Chapter 19 Article 29-1 et seg. o¢f this cecde for the
promotion, marketing, and regulaticn of nontraditional
agriculture. Chapter 19 Article 25-4 et seqg. further states
the commissioner shall prcmulgate rules, in accordance with
29~1-1 et seq of this code, to include inspection of the meat
from nontraditional agriculture intended for sale in
commercial outlets,

Comment 10: Cne commenter states the reguest for records must be
made in writing, dated, with the time regquested indicated in
writing. The commenter asks in what manner the firm weould make the
records available for the commissioner to inspect, or delivered to
Charleston. (Smith)

Agency response to comment 9: The HACCP inspection system
hinges upon the inspector having access to all HACCP records
during an inspection., Due toc the integral nature of records
in a HACCP inspection prcgram, the records are reviewed on
site by the inspecter, during the inspection.




Agency Change to the Rule: The WVDA has rewritten 61-CSR-
23-12.1.f., to require producers to make records available for
the commissioner's review during the inspecticn.

Comment 11: One commenter states 61-CSR-23-12.1.1 conflicts with
61-CSR-23-10.1.a.(Smith)

Agency Change to the Rule: . The WVDA has corrected 61-CSR-
23-12.1.1 to agree with 61-CSR-23-10.1l.a.




Federsl Mill Farm

Fio 4, Brow 270

Charles Town, WY ZR4i4g
mugust T, 1994

Johiy Liggett, &sst. Direchtor

West Yirginia Department of Agriculiure
regulatory Frotection Division

1R40 Hanawhs EBoulewvard East

Charlegtarn, WV 2EI0S-0170

Dieal~ Dir:

Thankyou For the oppurtunilby Lo comment on the oropossd Aouwcul bure
regulations regusrding Farm Rules sechl-U3-1 et seg. and Fiszh
Fraocessing Fules Series 235, 0 777

In GSereral:

The rules &re comprehensive, bhorough, and contain teeth Lo
effectively contirol the indushtery ssod ite public safety threat. This
18 good. B

Mowaver, in omy opinion the Failure of the legislation to address other
governmeht arganizations who are alresady opporating withs Ehe intent bo
level the playving field is & mistake. bWhen | entered acuaculture the
share te nab start was the already numercus agenciss who were
FEgulating o threatening regulation. I fear hthat hhe stated gosl of
leveling the Field will be ta eliminate the olavers in the field,
Therefmwes, I recommerd: )

ILONR activity im saguasculiuwre showld be removed entirely suncest for -
its current role in all other agriculifurs enterorisss of discharge
permils. The rules should assume resgonsibility for and/or eliminate
Sections R0-E-11,20-0-13, R20-2-13, 20-3-48, Fish Importation CErmits,
and praobabkly numercous other sechiocns of Chmpter Z0 of the Code of bdHest
Mirginia. ) ‘

Z.Currently cperating committess who regulate the use of orivate
sbreams should not e invalved in the industryv., One such commities
Ehat threatermed my business start for 5 months mperates only guarterly
wilth undeveloped criteria for decision mabing in aouacultiy e,

Z.The legislation should recognize souaculbture farms as 'not
wildlife', bubt as producers of zgricultural commoditios. Aoucul ture
farms sghould be reguired o recognize bheir imventary as real properitv
For tan azse:amEPL, and they should be protected from wildlife "conmon
o stats properity’ views cworently enforced by the Devartmenlt of
Matiuwral Fesowces, This isspe has been the center of enoracus ?Wmublm_
with government endorsed thievery of my progerty {(Fisk: this SRrirg.

erles opaerated o bh

Ad.Figh hat @
o oAmErics for Filsh produce

Stabe of MWest Virginia oy whe Unlted
States « o T

o
A oy hwmary conswnption showld De




HACCE reveiwed. A level figld and public interest areg that 1+ the

ek are for humsn consumbtion they should be reviewed under HACCF
Fules. Folitically scgepltalkle wvaristions teo this public safety issue
arw: The hatchery system could provide fish for recreation only {(catoh
and lel gal. IFf khe figeh are being removed for human food than DR
should label that streen publicly s containing sduliterated +ish
Anothaer sugdesticn, DR could oolitically stxte thab its public
migsian is to feed bears only. These variations are within the actusl
and desirsble mizsicn of the hatchery system: to increase wildlife
with use of public money. ' )

E.Te rules should recwire the commissicner some level of obligabion
Lo feedhach new ideas, technigues, or proceduwres which are not trade
zecrels byt contrliute to the public safety. Things such as
sanitation in orocessing, procedures that reduce stress in fish

1

Randeling, or record management are helprull to the indusbiry. IR

criufﬁlﬁm af. HACCF is that it contains no fegdback or sducabtion
mlaments to improve the industrw.
&, The Fish Frocessing Rules do not adeguatsly address other foods

mrcc@z:aj in a fish h;u=e ard poassible contamination of food from
pathogene in pork, bees, dalry, fisgh, shc. I wonder i+ this is a
threal to the sulbllic? An skamnie i1z turkevs or cheese smoked 1 &
filamh smoker. : i |

Specific Sreas of Concery reguarding secésl-23—1

Secd.P: "on ait lesst an annusl basis' iz excossive. These tesiz for
some chemicsls are wery @upensive. It will sitop Lhe industyry withowt

o ouidel ines,

Secd, 7 20D feet s@ems eXMCECCive.

SBecd,: S00 feal seoms BMcessive.

Sewes. b SO0 feet seems ercEssive. I wonld sugaesht & 1owsr $numbsre or
"Rivreatening distance" statement in these seglions. Effective
maragement of fish operations reguires that they be locetsd mesr or
heaside cther farm SpeErations. My tanks are within iDG vds of my graein
bing {fumigants), Dairvyichemicals arnd drugs), and ba ward (inarmdr &) .

Mamagment would like them closer still

Secif.l.a: 2liminate "sucept fish hateheries.. -’ for above general
commenl regenns. )

Secili ~dd feedbach obllgatien af mnew ldegazm to be made availables to
betier eolve problems.
- —_—

BeclT.%: Ellimimate "fish raised in fish hatcheries...”

Speoific Suggestions Peguarding Series 254 rules:

Becd.l.a:E1liminate "Ffish hatcherigs operated by the state




Tecd Bdd to this area tihe duty of Commissioner fTo provide new
information and/oer guidesnce to assist fieh processors Lo improve
guality of opergtlion. This duty weuld address my concerms that RACOF
contains no feedhark o producers o- syshem Lo lmplement new ideas.

Secd.i.¥: Elimimate anfwal fee and implement a0 initial fee. This as
proposed iz & Daperwoark heasdache &t fthe producess level. The fes8 goes
wiis bo?, What address?, What time? I can never remember all thoss
thimgs amnusally. I favar the dalrvy industry svetem of an initialiy
iseued license that iz revaked if in viclation of ths rules.

Secs,Z:This iz troubkle and prakably bevound competence of the
oroducer. I would suggest thabk the testing be done by the health dept
a5 the dairy industry does. )

Boca,. T.iExcessive compared to dairy sxuperisnce of the pasb 49 vears.

Seclé.l: One oFf penalties should be svespension of license. Is this
done 1in Hecd.4? :

Tis is the conclusion of my remarks. ..

ﬂ“\________—-.—-—‘
Fom Widmyer, Fresident
Federal Hill Farm Ino

. St
o /{%7 O s, Fait Sevien



Barbara 7. Smith

1207 Larchwood Rd.
Charleston, TV 25314

304-342-1753

August 9, 1954

M. John Liggett

Requlatory Protection Division

West Virginia Department of Agriculture
19C0 Kanawha Blvd., East

Charleston, West Virginia 25305 .

RE: Proposed WV Agquaculture Farm Rules (61CSR23)

Dear John,

I have reviewed the proposed "WV Agquaculture Farm Rules" and
appreciate the opportunity to comment on them.

Scope of the rules You state in the. fiscal note that these
rules provide a level playing field for all aguaculture producers
in this state. The name of the rule alsc implies that the rule
applies to farming cperations.

Yet the scope of the regulation is not limited tc
aquaculture prcducers in the text. In fact, the text of the
regulation indicates. that the intent is to inspect all fish sold
in this state - no matter what the source of the fish. The only
exemption is in 61CSR23-13.3, for consumption of the producer,
their nen-paying guests, etc.

Scme examples of text where the inspection of all fish (no matter
where it was raised) is indicated:

3.1 A1l producers of fish for human consumpticn ‘
shall...[have a plan] for each loccaticn where fish are grown

7.1 All fish transpcrted for sale and/or processing for
human food in the state of West Virginia shall be...

12.1.a. [The Commissioner may] enter and inspect... any
location, [except for state and federal hatcheries] where
fish are produced, scld, stored or transported for human
consunpticn...




Page Two
Proposed WV Aquaculture Farm Rules (61CSR23)
August 9, 1994

These rules must c¢learly state that only fish raised by
agquaculture within the state of West Virginia is covered by these
rules.

Grading gystem The griteria for the inspection grading
system must be specified (see 12.1). This openw=ended gystem -
where no one knows what the standards for a "passing grade!" are
is not correct. The firms being inspected have a right under the
law to understand what the standards are that they are belng
judged by. }

Adulteration The definition of "adulteration" (6§1CSR23-2.1)
needs to be more specific. Surely there are standards and
criteria that will be used in your Division to determine if a
particular poiscnous or deleterious substance, quantity of
pathogen, etc. would cause the fish te be adulterated. These
need to be specified in this rule, as you have in 61CSR23-6.8 and
6.9 for chemicals and drugs. What standards would be used if
chemicals or drugs not on this list are found? I suggest that
sections 40CFR185, 21CFRS56 and 21CFR109.320 be specifically
referenced to make this definition more specific.

Laboratory Methods Allowing the commissioner to approve
methods, (see 61CSR23-8.2) without setting criteria for the
validity of the test, nor for public notice of the method should
not be allowed. The official methods stated in that sectlion have
been tested for validity and "ruggedness" and have been examined
and approved by a panel of scientists. There should ke no need
for cther methods to be used that have not been through thls
process.

Section 61CSR23-12.1.f. The request for records needs to be
in writing to the firm, and dated, with the time regquested

indicated in writing. In what manner would the firm make the
records avallable, at their firm for the commissioner to inspect,
or delivered to his office in Charleston? How would computer
records be made avalilable (what if the firm uses a software that
they cannct make available to the commissioner)?

Secticn 61C8R23-12.1.1. This section is in conflict with
saection 61CSR23-10.1.a.

Thank you again for the opportunity to comment on this
rules. Good luck in the development of this new program.

Sincerely,

Ghelna (il

Barbara J. Smith




West Virginia Aquaculturs Asgsociation, Inc

201 Henry Averue
P.O. Box 130
Elkins, WV 28241
Phere (304) 835-2455

August 14, 1994

Mr. John Liggett

WY Dept. of Agriguiture
Regulatory Protection Division
18060 Kanawha 81vd., E.
Charleston, WV 253058

Sear John,

On‘beha]f cf the West Virginia Aguaculture Association, I am
contacting vyou with respect to the proposed WVDA aguaculture farm
rules., During our quarterly meeting, vesterday August 12, the
members shared the foliowing comments with respect to these rules:

First, we applaud the actions ¢f the WVDA with respect 1o
providing increased assistance to the aguaculture industry in Wast
Virginia. We, as acuaculiure producers, know well the importance
of providing a safe and wholesome product to the marketplace. Any
assistance that WVDA can give us in terms of water and product
testing and suggesticons for improving our production faciiities is
welcomed. Howaver, we reming WVDA that the aquaculture industry in
West Virginia is very yocung and very smail. Excessive regulation
at this point in our development will impact the industry in such
a way that economic benefits to the state of West Virginia from the
growth of aquaculture will be lost. With this caution in mind we
offer the following comments on the proposed West virginia
Aguaculture Farm Rules:

We suggest that the inspection schedule noted in the
Enforcement Policy Section 13 be amended to read that smaill
agquaculture operations of 10,000 pounds per year production or Tess
be inspected on a bi-yearly basis after receiving a grade of A,
The inspection schedule as it now stands is excessive and wilil
require & great deaj of manpower and cost to conduct these many
ingpections, even for a small industry. Uttimately the cost of
these inspections and tests is not one which the industry can be
made to bear. In =addition, the annual inspection schedule fTo
Section 13 .1 and testing schedule listed for water sources in
Section & also are excessive 1in terms of time and Ccost.
Aguaculture sources which are tested as satisfactory should not be
retasted on an annual basis unless modifications to the faciiity,
the watershed or water source or consumer compiaints raise
questions about the quality of the water source. A Tive vyear
testing schedule might be more realistic. we also guesition who
w311 assume the cost of repeated water testing.




In Section 2 concerning the development of ind{vidual HACCP
plans and record keeping, who will be responsible for the
devejopmgnt of the required record keeping system, and who will
provide ftraining for ail the producers in the use of Lhis record
keepirig system?

Also in Section 4, with respect to distance requirements for
sgptic systems and manhure and fertilizer appiications, thess
distance regquirements are axcessive. In addition, what measures
are there toc protect the aquacuiture produner, whoss nsighbor
butiids a2 septic system ©Or uUses manure or Tertilizer, if property
1ines end Jless than the required 200 or 500 fget from an
aguaculture system? Some measures of protestion for aquaculiure
producers must be enacted with respect to contamination of upstream
water sources by industrial or farming operations over which the
aguaculiure prodgucer has no contrel. 1f water sourcs tesiing
confirms a water quality problem, aspecially for existing
aquaculture facilities, a1l efforts must be made to find the source
of the contamination and remove it. Who will assume the cost or
liability to the producer 1in this situation? Perhaps the HACCP
olan for an individuail aguaculture facility could be modified to
axplain some deviaticons from the distancs requiremenis in
situations where property lines interfere with the proposed
reguiations, witheout substantial and costly modifications to
existing aquaculture facilities, especially if the water sourcge
tests satisfactorily.

WVAA strongly opposes Section 13.4 as it is now writien which
allows 1ittls time for existimg aguaculture facilities tec phase in
a 1ACCP plam, sspecially il extensive and expensive moditications
to the Ffacility must be made. WVYAA strongly suggest a five year
nhase in period for HACCP plans for existing systems. In addition,
because S0 many ©Ff our current prceducers are smalil, hobby ievel
agquaculture producers, there must be some flexibility to allow non-
industrial focused producers to move forward into the industry and
expand their production without cost prohibitive reguliatory
reguirements. A small industry cannot start out with HACCP
requitemenls Lailored to large aquaculture production rtacililies.
Serhaps some leniency in the compliance schedule could be adopted
sa that small producers would not be reviewed as freguentty as
Targe producers, but should be required to have a HACCP plan and be
working toward full compliance within a rcasenable period of time.

Our final comments concern Section 1Z.1 dencting the powear agd
aygthority of the Commissioner of Agriculture. Fish produced in
state and federal hatcheries are in iarge part caught and consumed
by the general public. If state and federal hatcheries are not_to
be included in HACCP planning and the testing and 1inspection
services rendered to the aguaculture industry, then these fish are

not determined to be free from contamination. Therefore, witd
caught fish are not deemed to be safe zsnd wholesome food produc?s
and the public must be informed of this inherent danger. Publiic

announcements at recreationail Tishing areas must be posted tc warn




consumers that these fish are not inspectad, and as such are not
for human consumption, WYAA feels that excluding state and
federally raised fish from the HAGGP process will raflect
nagatively on the recreaticonal industry, and as such our state and
federal hatcheries should be required to implement HACCP plans to
protect consumers, unless they are willing to pest that wild caught
fish are not to be used Tor consumption. WvaaA realizes that this
is a very serious issue, but for the good of the public health we
feel it iz one which we must comment ob very strongly. WWVAA
understands the necessity of regulation for fish raised for human
consumption and the need to provide the public with security in
eating fish and seafood products.

We thank you for this opporiunity to offer industry input inte
the development of the industry regulations, and for your
willingness to assist us 1in making sure that we can increese
consumer confidence, and ultimately sales of our aguaculture
progucis. i :

Sinceretly,

Aggy Yanderpool Spicer 5
Secretary, WYAA




