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TITLE 61, SERIES 22A LS

BEST MANAGEMENT PRACTICES AT TEMPORARY OPERATIONAL AREAS FOR NON-
BULX PESTICIDE MIXING AND LOADING LOCATIONS

Summary and Description of the rule

This rule establishes requirements for the operation of areas
were large quantities (over 300 1lbs of liguid or 3,000 lbs of dry)
of pesticides (that are not in containers larger than 55 gallons or
100 1bs net wt) are stored on a temporary basis and establishes
rules for the recovery, storage and use of any discharge from the
ceontainment area.

Circumstances reguiring this rule

This rule is reguired to comply with the mandates of the
Groundwater Protection Act which states that the Department of
Agriculture is the groundwater protection agency for the use and
application of pesticides and that each groundwater protecticn
agency shall take action necessary to assure that facilities under
their jurisdiction maintain and protect groundwater at existing
gquality.




AMENDMENTS TO TITLE 61, SERIES 22A
MADE TO THE RULE AS A RESULT OF COMMENTS RECEIVED

Amendments were made tco the following paragraphs as a result
of written and cral comments received: Paragraphs 2.1, 2.2, 2.3,
2.6, and 2.7.

The changes made and the reasons for the changes are explained
in the "Summary of Comments".
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Title 61 OISV SR VA
WEST VIRGINIA PROCEDURAL RULE. . . . .,
State Department of Agr;cultu;g ﬁ;ﬂﬂjzggi“
SERIES 22 A
Title: Best Management Practices at Temporary Operational

Areas for Non-bulk Pesticide Mixing and Loading Locations

61-22A-1 General
1.1 Scope - This best management practice establishes the
guidelines governing the operation of locations used £for the

storage and mixing and loading of non-bulk pesticides in temporary
operational areas. , ‘

1.2 Authority - West Virginia Code 1S-16A-4

1.3 Filing Date -

1.4 Effective Date -
61-22A-2 Definitions

2.1 "Bulk Pesticide " means any registered pesticide which is
transperted or held in an individual container in wundivided
guantities of greater than fifty-five (55) U.S. gallons liquid

measure or one hundred (100) pounds net dry weight. Such term does
not apply to those pesticides packaged in containers approved by

the U.s. Department of Transportation for interstate
transportation.
2.2 '"Discharge" means any spill, leak, deposit, dumping or

emptying, either accidental or otherwise, that results in a release
of pesticide ouitside a contained poertion of an coperational area.
Discharge does not include lawful transfer, mixing, loading,
unlcading, repackaging or refilling of a pesticide provided such
transfer, mixing, loading, unloading, repackaging, refilling or
other similar activity, if carried out within an operational area
containment. In addition, discharge does not include lawful
distribution, use, disposal or application of a pesticide.

2.3 "Non-bulk Pesticide" means any liguid or non-liquid
pesticides distributed, socld, offered for sale, packaged or
repackaged in containers of less that 55 U.S. gallons liquid or 100
pounds net drv weight and includes all pesticides not meeting the
definition of bulk pesticides.

2.4 "Operational Area" means in the case o¢f non-bulk
pesticides storage or handling facilities or locations, and area or
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areas where the contents of pesticide containers are transferred
between containers, including transfer to application egquipment,
loaded, unlcaded, mixed, repackaged, refilled or where pesticides
are cleaned, washed or rinsed from ccntainers or application,
handling, storage or transportation eguipment. An operational area
does not include a facility or location that receives and/or
distributes pesticides in the manufacturer’s original unbroken
container and where such containers remain sealed or other wise
unopened or areas not falling within the definition of permanent or
temporary cperational areas defined in this rule.

2.5 "Operational Area Containment" means in the case of non-
buik pesticide storage or handling facilities or location, any
structure or system effectively designed and constructed to
intercept and contain discharges, including container or eguipment
wash water, rinsates, and rainwater, and tc prevent escape, run-off
and leaching from an operaticnal area.

2.6 "Permanent Cperational Area'" means an operational area
where either pesticide concentrates or use dilution mixtures in
excess of 300 U.S. gallons of liguid or 3,000 pounds of net dry
weight are transferred, loaded, unlcaded, mixed, repackaged,
refilled, or <cleaned, washed or rinsed from containers or
application, handling, storage or transportaticn eguipment over a
30 day period either consecutive or cumulative during a calendar
vear. Permanent non-bulk operaticnal areas are addressed by
legislative rule WV61CSR 1Z2H.

2.7 T"Temporary Operaticnal Area" means an operational area
that is not a permanent operational area. A temporary operational
area does not include the operational area activities carried out
within the field or site of application provided these activities
occur noc more than three times per calendar year at the same
location for a periocd not exceeding 36 hours total and does not
include the area in and around a private dwelling where a resident
of that dwelling is conducting incidental activities associated
with pesticide use in and around such dwelling that otherwise fall
within the scope and definition of an operational area.

£1-22A-3 Recommendations for Temporary Operational Areas

3.1 General. The commissioner recommends that any perscn
storing, mixing, or repackaging pesticides, or refilling pesticide
containers perform these activities in the following manner.

3.1.a All ocperaticnal area activities should be
conducted or carried out within cperational area containment. Such
containment should be properly maintained at all times when
operational activities are occurring.

3.1.b Operational area activities should be carried out
on an impervious surface, such as a concrete pad or other similar
pad approved by the Commissioner, that is suitably ccated with a
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material teo retard absorption of discharges and to facilitate
recovery ¢f any discharged materials.

3.1.c The operational area containment should be
constructed of materials arid in a manner that will withstand the
weight and movement ¢f any eguipment that may be placed or parked
within the operational area containment.

3.1.4 The operational earea containment should be
designed to catch and contain any discharges that are occurring in
the cperational area and should be constructed of materials and in
a manner that will contain reascnably foreseeable discharges.

3.1.d4.A For ligquid pesticides, including container
and eguipment rinsates and those mixed with a liguid or dry
carrier, the operaticnal area contalnment should be curbed or
sloped to contain discharges so as to facilitate recovery of
discharged materials. Discharges should be immediately recovered
from the operational area containment. Rainfall or cther liguids
should not be allowed to flow either onto or cut of the operational
area containment unless a suitable recovery or storage facility is
provided to collect, divert or manage the rainfall. The
operaticnal area containment should ke capable of holding 125% of
the capacity of the single largest container or vehicle operated
within the cperational area. A minimum containment capacity of 250
U.5. gallons should be provided.

3.1.4.B For non-ligquid pesticides, the operational
area centainment should extend beneath any conveyers or augers used
in operational area activities uniess such conveyers or augers are
fully enclosed and constructed to prevent discharge. Operational
area containment should be of adeguate dimension (area) to contain
reascnably foreseeable discharges from the largest container or
equipment operated within the operational area containment. The
operational area containment for non-ligquid pesticides may consist
of a tarpaulin made of nonabsorbent materials which is cf adequate
thickness and construction to withstand all foreseeable loading
conditiecns, and is generally compatible with the materials stored
or placed thereon. Discharges should be immediately recovered from
the operaticnal area containment. Rainfall or cother liguids should
not be allcowed to flow either onte cor cut of the operational area
containment unless a suitable recovery or storage facility is
provided to collect, divert or manage rainfall. ‘

3.1.e "Underground storage of recovered discharges from
the operational area containment is highly discouraged and may be
regulated by underground steorage laws.. This does not preclude the
use of approved sumps, which meet applicable state and federal
requirements, that are incorporated into the design of the
operational area and are maintained and operated according tc a
plan approved by the commissicner.

3.2 Ground Operations. The commissioner recommends the
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following additicnal specifications should apply for ground
operational area activities conducted or carried out within a
temporary operational area:

3.2.a For containers or egquipment with holding capacity
of 10 gallons or less volume, or 50 pounds of net dry weight or
less, the operational area containment sheculd contain 100% of these
capacities.

3.2.b For containers or equipment with liquid material
holding capacity of greater than 10 gallcns volume, the operaticnal
area containment should contain a minimum volume cof 25 gallons plus
10% of the total capacity c¢f the container or egquipment. All
discharges should be immediately recovered. :

3.2.¢c . . For containers or equipment with non-liguid
material holding capacity of greater than 50 pounds net dry weight,
the operational area containment surface should be of adeguate
dimension {area)} to contain reascnably foreseeable discharges from
the container or equipment and provide containment for discharges
that may occur at wvarious points along conveyers or handling
eguipment and provide containment for discharges that may cccur at
various points along conveyers or handling egquipment. all
discharges should be immediately reccveraed. Tarpaulins or other
suitable synthetic materials may be utilized for non-liguid
materials provided they are made cf non absorbent materials which
are of adequate thicknesg and constructien to withstand all
foreseeable loading conditions and are generally compatible with
the materials tc be contained.

3.2.d Operational area containment provided at
temporary operaticnal areas may be portable and shculd be capable
of allowing discharges to be immediately and fully recovered, to
the extent practicable, and ke easily cleaned or washed after use.

3.2.e Rainfall or other liguids should not be allowed to
flow either onte or out of the temporary operational area
containment while it is in use. Suitable protective measures
should be implemented to protect non-liguid materials
stored cut-of-doors from rainfall. :

3.3 herial Operations. The commissicner recommends the
following additional .specifications should apply for aerial
operational area activities conducted or carried out within a
temporary operaticnal areas.

3.3.a All cperaticnal area activities, including those
associated with non-eircraft pesticide handling equipment, should
be conducted or carried out within operational area ccontainment.
Such containment may be permanent or pcrtable and should meet all
of the fellowing reguirements:

3.3.b Operational area containment should contain any
discharge that may occur from any portion of the aircraft’s
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pesticide application system.

3.3.¢ The capacity of the cperational areas containment
should be at least 125% the maximum volume of the aircrafi’s
pesticide application system capacity.

3.3.d The operational area containment should be
constructed of concrete, steel or synthetic materials that are
resistant to corrosion, puncture or cracking, and that are
chemically compatible with the pesticides handled within the
operaticonal area. A written confirmation of compatibility of
synthetic materials should be kept at the operational area or at
the nearest local coffice of the person responsible for operation of
the aircraft,

3.3.e The operational area containment should be
designed and constructed tec withstand the weight and movement of
any eguipment that mayv be placed or parked within the operational
area containment.

3.3.% Rainfall or cther liguids should not be allowed
to flow either conte cor cout c¢f the operational area containment
unless a suitable recovery or storage facility is provided to
divert or to manage the rainfall. -

61-222-4 Recovery, Storage and Use of Discharges

4.1 All discharges within the operational area containment
shall be immediately and fully recovered, to the extent
practicable, using appropriate absorbent materials, pumps or other
acceptable means. Operational area surfaces exposed to pesticides
{concentrate or dilute) should ke pericdically cleaned with all
rinsates recovered and properly stored cor disposed of accozrding to
state regquirements. Recovered discharges should not be stored
below ground except as provided in 3.2.c, but could be stored in
suitable containers above ground provided secondary containment
provisions are considered. Recovered discharges may be used
according to applicable product label (s) 1f appropriate,




STATE OF WEST VIRGINIA
DEPARTMENT OF AGRICULTURE

State Capitol
Charleston, WV 252305

Cleve Benedict
Commissioner

SUMMARY OF COMMENTS
WEST VIRGINIA LEGISLATIVE RULE
TITLE 61 SERIES - 22A

Best Management Practices at Temporary Operational
Areas for Non-Bulk Pesticide Mixing and Loading Locations

Notices of public hearing of this rule were sent to all
licensed pesticide application business and licensed pesticide
dealers in the state. In addition, a general news release was made
concerning the proposed rule. Public hearings were conducted in
Charleston on July 29, 1982 and in Morgantown on July 23, 1992.
Oral comments specific to this rule were received at the hearings
from Mr, Jerry Gass co¢f the Socuthern States Cooperative
Incorporated. In addition written comments were received from the
West Virginia Farm Bureau and the CIBA-GEIGY Corporation.

The West Virginia Farm Bureau commented they felt the rule was
satisfactory. They emphasized the need for an educational program.
Education is the key to meost regulatory programs and has been a key
component of all Department of Agriculture pesticide programs since
their inception in 1975. Educaticnal programs are included in the
Departments overall generic management plan to protect groundwater
from pesticides (proposed Series 22).

PARAGRAPH 2.1- Mr. Jerry Gass suggested the term "Bulk
Pesticide" be amended by adding the following words, "Such term
does not apply to those pesticides packaged in containers approved
by the U.S. Department of Transportation for interstate
transportation.” This request was felt to be acceptable and the
requested change was incorporated in the proposed rule.

PARAGRAPH 2.2- Mr. Gass suggested the term "Discharge" be
amended by changing the word "into" on line three to the word
"outside" or by deleting the term "discharge" and adding an
additional term of "release". The intent of Mr. Gass’'s comment was
directed at addressing material discharged or released outside of
a contained area. Although the current language addressed material




discharged "into an uncontained portion cof an operational area" and
already addressed his concern, the language was changed to read
"outside a contained portion of as operational area" to add
clarity.

PARAGRAPH 2.3- The CIBA-GEIGY CORPORATION suggested the
definition of "non-bulk pesticide™ be clarified by changing the
number of "56" to "55". The resulting change reads "....
containers of 53 U.S5. gallons or less liquid..." A concern was
also expressed that the title was unclear. The title has been
changed to reflect that concern.

PARAGRAPH 2.6- Mr. Gass felt the inclusion of a reference to
1,500 pounds of active ingredient in the definition of the term of
the term "Permanent Operational Area"” was confusing and suggested
that reference be deleted. Based on his comment and conversations
with other people prior to the hearing about the meaning of the
term in guestion, it was felt to be appropriate to delete this
reference. : | '

PARAGRAPE 2.7- - Mr. Gass suggested the definition of
"Temporary Operational Area" be amended by changing the word
"twice" tc "three" in line 5 and "24" to "38" in line 6. He

suggested this was needed in that it is difficult or impossible to
determine the out breaks of insect or disease incidence in a crop
situation. As such, an individual may have an occasion to go back
to a particular field more than two times. The recommendation was

reasonable and was accepted.

PARAGRAPE 3.l.e- Mr. Gass suggested the words "...highly
discouraged..." in 1line 2 be <changed to reflect a direct
prohibition. As the rule is a voluntary best management practice,
it was felt a direct prohibition was not appropriate. No change

was made to this paragraph.
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Member of American Farm Buready Federation

L
! 1 Red Rock Road, Buckhannon, WV 26201
304/472-2080

“see prerll thie trzoxe when
rer pull topetlier™

July 27, 1982

The Honorable Cleve Benedict
Commissioner of Agriculture
West Virginia Department of Agriculture [‘g L

1900 Kanawha Blvd., East
Charleston, WV 25305

Copies sany o
RE: COMMENTS ON PROFOSED REGULATIONS + Brenda WNGrelx

: vara Srarth
Title 81 — Series B6A — General Groundwater Protection ¢ Eﬁhr
Rules for Fertilizer and Manures : ‘_QJ

Title 61 - Series BB - Primary and Secondary
Containment of Fertilizers

" Pitle Bl — Series 12H —~ Bulk Pesticides Operational Rules

Title 61 — Series 12I - Non-Bulk Pesticide Rules
for Permanent Cperaztion Areas

Title 61 -~ Series 12G — Generzal Groundwater Protection
Rules for Pesticides

Title 81 — Series 22A — Best Management Practices
for Temporary Operaticnal Areas of Nen—Bulk Pesticides

Title 61 ~ Series 22 - Generic State Management Plan for Pesticides
and Fertilizers in Groundwater

Dear Commissioner Benedict:

This is to respectfully comment on the propesed zbove—cited rules as
they pertain to agriculture in West Virginia.

First, we would like to make some general comments on the regulations.

Hhile we appreciate your decision to fully comply with the Groundwater
Protection Act particularly 20-5M-5(c) which requires the various agen-—
cies and departments to promulgate rules as they may be necessary to
implement the authority granted them, we feel that the regulaticms filed
by your department exceed the intent of the law.

We can certainly understand your desire to take the lead on this impor-
tant issue; but we believe that it will be difficult to implement some of
these regulations until the Water Resocurces Board establishes standards
as provided in 20-8M-8(z2)}(2). OCbvicusly, there is chronological ambigu—
ity in the statute. - :




Honorable Cleve Benedict
Comissioner of Agr1culture
Page -2-

We are also very concerned with the economic impact these regulations
will have on the agricultural industry as well as state and local gov-
ernment. In several instances, the impact is not clear, however "sig-
nificant'.

Given the scope and impact ¢f these regulations, adeguate study must be
done to determine as nearly as possible the financial impact these reg-
ulations will have on individuals, companies, state, county and loeal
government.

The Groundwater Protection Act capped fees at $1 million and therefore
did not intend to expand the cost to citizens, businesses and govern-
ment. i ‘

We compliment you on the =spproach that was used in the Generic State
Management Plan for Pesticides and Fertilizer in Groundwater. He feel
these regulations comply with the law, particularly 20-8M-8(c)} (1) thru
(5), where voluntary cocperation 1is encouraged, to conduct studies,
research, experiments, demonstrations, and to develop public educa-—
tion programs.

Following are the specific comments on each set of Regulations:

Title 61 — Series EA — Groundwater Protecticn
Rules for Fertilizer and Manures

The fiscal note provides for an expenditure of $28,000 by the Department
of Agriculture. Since the authority cited is 20-8M, we believe that
these expenditures should be included in the Groundwater Protection Act
Fee Schedule HRegulations 47-CSR-55 which have been filed as emergency
regulations by the Depariment of Natural Resources, and not taken out of
the department’s budget.

We are also very concerned about the eceonomic impact on those farms that
need to install manure holding facilities. The projected costs
range from $1Z,000 to $100,000 with additional auxiliary equipment
cost of $20,000 to $50,000. This could put some farms ocut of business.
We would suggest that an in depth study be made on each site to deter—
mine if altermative metheds are available.

We concur with your assessment that the impact on the agricunltural com—
munity by using Best Management Fractices will be low. However, we
believe it will take an extensive education program by the Department of
Agriculture, the Cocperative Extension Service and Scil Censervation
Service. The West Virginia Farm Bureau is willing to provide any
assistance that we can in this matter.
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61-6A—86 Protection of Groundwater from Point Source

€.3 afd 8.3a — We recommend that these two sub-sections be deleted. We
feel that secticns 6.2 and 6.2a adequately cover these areas that are
mest likely to c=use pellutien. The descripticon in 6.3 and 8.3z are
vague and leaves room for different interpretation by different people.
These items would best be covered under veluntary besit management prac—
tices. ‘

8.4 - It is recommended that this sub-section be deleted. This state—
ment is unclear. It is very difficult to determine the volume of manure
that would be produced. It is also unclear as to what time frame is
covered. Again, this item would best be covered under voluntary best
menagement practices. ‘

8.8 thru 6.11 — It is recocmmended that these sub-sections be deleted.
These are generally considered %o be nen-point source and not point
source. Again, we feel these areas would best be addressed under the
veluntary best management program.

81-8A-7 - Pretecticn of Groundwater from Non—Point Sources

7.1 thru 7.3g - It is recommended that these sub-secticns be deleted and
replaced by reference to the Scil Conservation Service Technical Guide.

The SCS manual provides a complete list of Best Management Practices.
The BMP are develecped sc that they may be used for site specific loca-
tions.

The SCS also updates this manual as new technology is developed.

We believe that if the manual is referenced rather than listing a few of
the items that are listed in the regulations, the farm community and the
environment will be better served, \

Title 61— Series BB — Primary and Secondary
Contaimment of Fertilizers

Fiscal note — Again, we point out that if the regulaticms are being
promulgated under the authority of Groundwater Protection Act, funds
should come from that act and not from the budget of the Department of
Agriculture,

Economic Impact - We are very concerned with the "very high" impact
these regulations will have on the agricultural industry.

The 350,000 to $150,000 cost that retail firms will be required to spend
is a considerable investment. If these firms do spend this kind of
money, we believe that the cost of fertilizer to farmers will ipcrease
more than the $10-320 that has been projected. Scuthern States
Co—op projects 375/Ton if the capitol costs are amortized cver a 10 yr.
period.




Honorable Cleve Benedict
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The cther alternative that thess businesses have is to not make the
axpenditure and not provide the service to farmers. If +this happens,
farmers wmay need +to purchase fertilizer from out-of-state, 1ncurrlng'
additienal transpertaticn cest and terrific inconvenience.

As is pointed out in the Economic Impact Statement, "As there is no
evidence that fertilizers are a majer, cor minor, pollutant of groundwater
there can be no calculation of the benefits to the present and fuiure
users of groundwater due to the impact of these rules." We, therefore,
recommend that these regulations be withdrawn until:

1. The Divisicn of Natural Rescurces develeps a central groundwater
data management system, as provided in 20-5M-6(a) (2).

2. The Department of Agriculture develops procedures to.. identify cur-
rently unknown farmers and firms that will be affected by these regula-
tions.

3. The Departﬁent of Agriculture develcps a procedure to determine ag
accurate estimate of the cosi to farmers and firms for the lnstailatlcn
of the facilities regquired.

Title 81 — Series 12H — Bulk Pesticide Operational Rules

61-12~H-2 Definitions — 2.7 Recommends changing the definition of dis-—
charge to mean any spill, etc. outside of the secondary containment
area. The purpcse of the secondary containment is to present such
"spilis" from escaping.

Title 81 — Series 12T — Non—-Bulk Pesticide Rules
for Permanent Operational Areas

Fiscal Note: The Groundwater Protection Act Fee Schedule establishes
$75,000 from the Department of Agriculture for pesticides. These regu—
lations as 'well as Series 12G indicate that $75,000 will be needed for

each 12T and 12G.

We do not believe that the extra $75,00C should come freom the Department
of Agriculture’s general funds.

Econcmic Impact on State Govermment

Cre rmust ask the question, "With the state in dire economic times and ne
indicatien that pesticides have contaminated groundwater, is the cost
benefit ratio justified?" -

Economical Impact on Peolitical Subdivisicns

-

Specific Industries and Groups of Citizens (Same as above.)
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Econcmic Impact on Citizens/Public at Large

With an estimated total cost of implementation these regulations at
$11,520,000 and the statement that "these costs would cause scme small
businesses to close", we respectfully request that these regulations be
withdrawn.

We do not believe that it was ever the intent of the Legislature in
passing the Groundwater Act to put peocple ocut of business, especially
when there has been no indication that a problem exists.

Title 81-12G — Genmeral Groundwater Protection
Rules for Pesticides

Fiscal Note: $75,000 -~ We recommend that this mcney come from the
Groundwater Frotecticn Act Fees.

We totally agree with the program and policy statement listed in
61-12G-4.1 thru 4.4,

We would enccurage the Department of Agriculture in Cooperation with
other State and Federzl Agencies tc develop =an aggressive education
program on the use of Best Management Practices.

As stated in 4.4, we also agree that other steps may be necessary, but
only after "valid predictive technology or valid groundwater date indi-
cates that pesticides are contaminating the greoundwater of the state and
when technology develops to indicate the mandatory best management
practices will be effective in the protection of groundwater'.

Title 61 - Series 22A — Best Management Practices for Temporary Oper—
ational Areas of Non—bulk Pesticides

In general, these regulations are satisfactory. However, we are some-
what concerned by the lack of information that the department has on the
number of sites that will be affected. Again, an educational program
would be most beneficizl,

Title 61 — Series 22 — Generic State Management Plan
for Pesticides and Fertilizer in Groundwater

Fiscal Note: $75,000 as stated previously, there is only a total of
$75,000 in the Groundwater Protection Act Fee Schedule for use by the
Department of Agriculture. } ‘

General Comments: It is our belief that it is this type of regulations
that was intended by the Legislature. That is to say, prior toc adepting
other very ceostly regulaticns, one must first put in place an educa-
tional program, provide for an assessment and planning phase mandated
in 61-22-8 and establish a monitoring program as mandated in 61-22-11.
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In summary, we feel that the regulaticns are chrenolegically not pos—
sible tc implement at this time. If other agencies have not performed
their statutory responsibility then these agencies should be held
accountable for such non performance.

The 12,000 member West Virginia Farm Bureau considers itself and its
individual members to be very environmentally responsible and ocur com—
ments should be censtrued as constructive criticism, We irust woun
and your agency will view these comments favorably.

Sincerely,

Richard §. (Steve) Hannah
Executive Secretary

RSH/vg




o CIBA—GEIGY

CIBA-GEIGY Corporation
R.0. Box 18300

Greensbero, North Caroling 27419
Telephone 519 632 8000

July 24, 1882

Mr. nober* Trate R

West Virginia Department of
Ag**cu‘th*e

18090 Xanawha BOulevarc, zTast

Charlesten, WV 23343

Dear My, Frame:

SUBJECT: COMMENTS TOR THE RTCORD _

WV_204 - GROUNDWATTR PROTFCTTION RWLES TOR PESTICIDES

WV 2205 = 3ULK PSSTICIDE OPERATION ZULES

WY_1205 - NON-BULK PESTICIDE RULZS TOR PERMANEMNT
OEZRATIONAL ARESS ,

i = 53 ST MANAGEMENT 2IACTICT TOR TIMBORARY
PERATT ARER

WY 3207 IZRIC STATT MANAGEMENT STAN TOQR PESTICIDES
AND I3 GROUNDWATER .

The Agriculiurzl Diwvision of CIBA-GEIGY Corporauion is a maior prcducer
and suppliier of pestlicides To West inia’s imporiant agziculivral
inmdustrzy. As such, the Divisicn is Terested in regulatsrv DIoposals
and mznagement plans that may impact the users of these pest managelent
tools. The purpdse in this coprraspondence is To. offer comment for The
:eword on the above aoted proposals as ident :ﬂec,“v seguence numser and

cicle.

The Aj__gul::ral Division 1s supporiive of rules and practices thac
promote environmental protection while allo~11g the benefits of pesci-
cides to be :ece*ved by the public. CIBA-CEICGY suppox ts the akove
subject proposals and enccurrages ube;r collactive aaﬁpt crnn. We also
commend vou and vour Department for the visien and wisdom illustrated by
zhe palznce seen in the propesals between envizenmental pr o;ec--ow,
rzliance on education and bhest management pr actices to achieve
Depzrtment environmental protaction goals.

Enclicsed are specific comments ¢n the respective propesals that should
be Incliuded in the hearing record.

Itunlt' Tto comment and to lend support Zox
osals,

Thank vou Zor the oppo
adopticrm of These pIoD

o

Sincerely,

Mandes H [Foelor

Charies G. Rock . _
Manager, State Government Relations

LI0CCEOTZECER




Specific Comments on Proposed Rules

Submitted by
CIBA-GEIGY, Agricultural Divisicn
{Underliine Ceonnotes Suggested Revisions)

WV=-1204 - Generzl Groundwabter Protectlion Rules Zoxr Pesticides
(Tit_e 61, Series 12-03)

2.3 “"Non-bulk peszicide” (Fages 2)°

The deiiaificn as proposed creates a gap between itsels and the "Bulk
Pesticide" promosed definition of 3.2, The noa-hbulk definiiicon cavers
zontainers of lass %han 536 gallons liguid and 100 pdunds dry while the bulk
definigicn dddresses quantities of greater than 55 gallons liguid or

106 pounds dry. Thls creates a "no-mans-land” Zor containers of 55 gallons L
ocunce te 35 gallons 1S ocunces as meeting both definisticas or neither.
Similarliy, a 10C pound welght container would follow cuiside sither defini-
tion or meet both.

fuggested revision:

3.5 "Non-bulk pesticide" means any ligquid or rnon-iliguid pestizides discrib-
ated, =xx or zepackaged in containers of fiftv-Ffive (33) gallons or T=ss
filgid or ome nvndred (100 Dounds or léss mern dry welicht and inclades all
pescicides not meeting the definition of bulk pesticides.

S62-120G-4 Program and Poligsy Stasemeacs

Bubsection ¢.4 (Page 3) provides for the phrase "mandatory best managsment
practices” while In 4.2 spezks to "veluntarv" slans. Ia order to ensure a
cilzar and reasconed distinétion between mandazcery and voluntary, we scrongly

racermmend that voluntary practices and plans be assoclated with best manage-
xzent olans whirte mandatory practices be termed agriculicural chemizal manage-

ment zlans o practices. This mav necessitaze definiticns for 2hs raspactive
terms.

This suggescion Zurther i1llpstrates In policy outlined in sukssction 4.2 and
2.3 as keing ths Zoundation of the West Virginiz approach. Apprepriate
changes would be nesded in subsection 2.4.

Suggestead revision:

4.4 (Page 3) - The Commissioner resexves the right to develcr mandatoss

agricuitur-a’ chemical manacement plaps eiiher chamical spveciflic or geperic 3
nature by mule xExx : . 1




Specific Comments on Proposed Rules

Submitted by
CIBA-GEIGY, Agricultural Division
{Underline Connotas Suggested Revisions)

WV=1203 = Bulk Pesticide Operational Rules

3.2.2 (Page 4) Change the word "diszrzibuting” in the first senzancs to
"distzibucion,' : i

3.4. (Page 4) Strike the phrase "appzopriate state" az end of sencence.

§61-125-4 Bulk Pesticide Storage Faciliiy Registzoy

- The propeosal prevides Lhat the Commissicnex “may“ ragquirs
cation by the product marnufacturer or Tegistrant withour .
specifving for such notificaticn. This provision should esithers :ﬁ
delated o:-f::;he:_explanaticn citing such conditiens 2s to when the
Co”missione- would regquire notice. The vagueness and ambiguity of the
subsecticon would heopefully be removed. In addition, the phase “"aporopriate
state regulatory agency” (Page 5) should be deleted and rzsplaced wizh
"Departmenz. " - ’ -

fu
i ]
ja]
£«
-y
'_ 1
-3,
O
i

§6L-122-5 Bulk Storage Facility Requirements

.1 Stcrage (Fzge 5) N

3.1.2 - Primaxry Containments: Strike the dhrase "shza
the fouxth line reglacing it with the word "sre.” St
be" Zrom the sizth lire as it is inappropriate.

11l bhe" Zzem tbe end oI
»ike the Dh“asa "shall

3. (Page 3 and &) - The proposal rrovides for 110% and Z0C% contalinment
T torage cutside and under zoci, resvectively. You mav wish 2

i asing these to 125% and 110%, respectively zo be more )
ccnasistant with U.3. ZPA d;*ect;ors and current thinking.. In so doing, =he
futurs mav be less uncertain for these facilixiles,

£.1.c.D {Page &) - The woxding of the subpart implies that the CommiSsicner
is cto approve "floor designs' and “cgatings” whils such designs and zcatings
are only "encouraged." This should ke clarified as to the priacipal. intenz.

5.1.c.E {Fage §) ~ A need Zor recognition of the use of "automatic sump
pumps'” as provided in 3.1.¢.0 ls apparent. These punps can e utilized under
a2 defined set of circumstances in S.1.2.D0 while in 5.2.¢.E "approval of the
Commissicner” ls recuired. Approval bv the Commissicner in this case appez»s
warrant=ad. ’

Suggested revision:
S.1.c.E - Floor or in-wzll drains xxx surmp pumps shall ke crah;bited‘wi
o)

the secondarvy containment area unless instaliled in sccordance 5.1 .00
approved by the Commissicoer. - B - T

Cperations ’ ' -

(8]}
%]

.a (Page &) - Chenge the word "cperation” to "operating” in the f£izst
e. ’ : C ) '

[l 1]
[
3ok




g L (Page 7) - The proposal provides for a 3-year effective date of the
aticnal area containment rCfeguirdment veét provides 3 years for the secon-
The difZerencia-
the intervalszs are

Q

L2,
Ter
dary containment requirements (5.1.2) 2t a bulk facility
tion 1s rfot without Zustification; however, 1t Eprceaxzs tha:
opposite. what would make good business and constructicon sense. The secondazv
containment is likely to be the most expensive part but firttifg seccadary

containment Tco operational area containment already in existence may srove o

be a tremendous challenge ending iz environmental compromise. You may wish

te consider 2 compromise of 4 years from enactment 1f 3 years for both
reguizements p»roves unacceptable per other tastimony. :

jat

3.2.¢6 (Fage 7) Trom the s=cond sentence strike the word "zppropriate.”

$.3.0.2 (Page 8) - The proposal Zor inspecticn of ceontainers zand aprurtie-
nances weekly during the use-seascn should be expanded o inciude inspecticns
while the bulk pesticzide i1s in storage. I is. a common practiczce to |
"warshouse bulx pesticide during the non-use season on a contract basis.
Inspdctions shovid likewise ogour. | . . - ‘

igrest Rev n: : _

3.3.b.A for bulk pesticide ceontadiners and appurtenances, at leash weekly
during the use seascon g wh ar zestlicids is scoved —herein.




Specific Comments on Proposed Rules

Submitted by
CIBA-GEIGY, Agrigultural Division
{Underline Connotes Suggested Revisicens)

Wv-1206 =~ Non-Bulk Pesticide Rules for Permartent Operational Areas
(Title 61, ZSeries 12-I)

$61~12I-3 Permarent Overaticnal Areas

3.1 = Che S-vear effective date of the propoésal should be consistent with
other Implementation recuirements for permanent operational and bulkx

containmenz., Again, 4 years, as sucgested in $61-12CG-5 appears -o be
reascornable. Three years may prove to be sufficiént to allow Zor implemenca-

tion in 2ll cases.




W= -

The zTizle

Specific Comments on Proposed Rules

Submitted by
CIBA-GBIGY, Agricultural Divisien
(Underline Connotes Suggested Revisions)

Best Management Practices Zor Temporary Operxational Areas
of Non-3ulk Zesticide :

25 unclesar and doas not reflect the Zntent of the guideliines,

Suggestad revision: Retitle to

Iemporazy Cverational Area af Mon-Bulx Pesticide Storage, Mimi~e -
$61~228-2 = DEfinitions

2.1 "Bulk Pesticide" and 2.3 "Non-3ulk Festicide." Sees comments and;

suggested revisions noted $81-12G-3.5 ce clarify redpective definitiosn zap.




Specific Comments on Proposed Rules

Submitted by
CIBA-GEIGY, Agricultural Division
{Underline Connotes Suggested Revisions)

WU-1207 - Generic State Management Flan Zox Festicides and
Fercilizer in Groundwater

It I8 Suggested that plan incluide a sledzer distinctiion between veluntary
rest managemsent vractices and mandatory practices by identifying the latter
as agricritural chemical manadement plant =ither generic or specific, See
comments under §81-12G-4 -~ Programs and Policy Statements.




SIERRA CLUB
WesT Vireinia CuapTEr

P. O. Box 4142
Morgantown, WV 26504

July 23, 1992

Barkara Smith

Compliance Division

West Virginia Dept. of Agriculture
1200 Kanawha Blvd., East
Charleston, WV 25305

Dear Ms. Smith:

I am submitting the following comments regarding the
proposed groundwater regulaticns con behalf of the West Virginia
Chapter < of the Sierra Club. . We have long advocated strong
groundwater protection legislation feor West Virginia and are
strong supporters of West Virginia's Groundwater Protection Act
of 1%891. Thus 1t iz dissappointing to see such weak and
ineffective rules being promulgated to enforce the Act. We
believe that these proposed regulations viclate the intent of the
Legislature in passing the Groundwater Protection Act. ‘

The Act states "1t is the public policy of the state of West
Virginia to maintain and protect the state's groundwater so as to
support the present and future beneficial uses and further to
malntain and protect groundwater at existing guality where the
existing quality i1s better than that regquired +to maintain and

protect the present and future Dbeneficial uses.” It further
states "Pcllution of groundwater shall not ke considered a
beneficial use." The Legislature intended that the regulations

proposed under the Act ‘''provide for the establishment of
groundwater protecticn programs consistent with this Article:”
and "provide for such enforcement and compliance mechanisms as
will assure the implementation of the state's groundwater

management program.' I cannct . believe that these proposed
regulations will even come clecse to fulfilling the intent of the
law. '

I wish to first cite several major gaps which exist in
groundwater regulations currently being developed that are

relevant to these regs. Specific comments on the weaknesssas of
the propcsed regs and suggestiocns for their amendment will
follow.

L. The issue of land application of various sludges, soil
amendments, fly ash, and other sclid wastes being applied as
beneficial uses has nct been addressed, in spite of fregquent
requests to do sc. While many of these materials are actually
solid wastes that are being dispcsed of on land, their organic
matter or mineral nutrient content allows them to be exempted
from sclid waste regs under the beneficial use provisions.
Altheugh we do not wish to impede the application of those

*"Not blind opposition to progress, but opposition to blind progress.”'




materlials that: truly do present benefi:t %o the land, many of
these substances produce a leackhate that may be high in heavy
metals, toxic organic compounds, or strongly alkaline or acid
forming constituents. The definition of fertilizers and manures
must ke expanded to inclilude these so-called keneficial materials
into a regulatery program in order to assure that thesea
berneficial uses are in fact beneficial and not just a convenient
way for industry to avoild solié waste regulations.

2. Underground storage tanks for fuels used on farms were not
included in regulations propesed by DNR to regulate groundwater
impacts frami these tanks because "Dept. of Ag will handle those"
or sc environmentalists were told. While the wvolume <f these
tanks 1s generally smaller than for many commercial facilities,
their potential to contaminate groundwater is still very
significant. An enforceable maintenance and monitoring program

is needed.

3. These regs do not contain adequate remediation regquirements if
contamination should ccour. Furthermere, no mention is made of
how wvictims of pellution are to be compensated. As such, there
is wvery little enforcement incentive %o encourage veocluntary
comrliance with these regs. Cbvicusly, prevention is
considerakly cheaper than remediation, unless the cost of
remediation is borne only by downstream users and necot the
polluter. Without the '"stick" of remedliation and cleanup costs,
there 1s no incentive to £follow the carrot of prevention by
complying with these regs. Thus the Dept. 1s left with an
enforcement nightmare. , .

4. These regs alsc lack any mention of a monitoring program.
without even a semblance of a monitering program, the regs are
totally unenforceable. . Section 5 Paragraph (d} of the Act
clearly states that agencies shall develop practices to prevent
groundwater contamination and states specifically that such
practices shall inciude "remediation and monitoring”.

Areas discussed in these regs which must be amended include:

3. Enforcement. Requlatory actions by the Ccmmissioner are
discreticnary. The regs should be amended +to make regulatory
action by the Commissicner mandatory when pollution is occurring.
Citizens must have some assurance that their groundwater will he
protected and that actlon to stop pollution will ke forthcoming.
A regulatory agency should not have the discretion to knowingly
ignore pollution which wviolates West Virginia's groundwater
protection law. Cther states, such as Wisconsin, have adopted
regulations which require regulatory agencies to evaluate, among
cther regulatory responses, '"the practicality of stopping the
further release" of a pollutant that exceeds groundwater
standards, and "the risks and benefits of continued operation of
a facility, practice, or activity.” Unless these enforcement
opticons are  spelled ocut and made mandatory when pellution is
occurring, the enforcement program simply is not credible.




6. Definitions of regulated facilities. ‘Series 12-I defines
"non-bulk permanent operaticnal areas" as those exceeding 300
gallens ILiguid, 3000 pounds dry weight, or 1500 pounds activa
ingredient handled over thirty days. Areas smaller than these
are not regulated. Seriles 6A defines feedlots to be regulated as
those with more than 1000 animal units (500 in vulnerable areas).
Facilities handling much smaller wvolumes of pesticides, or
feedlots with many fewer animal units, could present very serious
risks to groundwater, vet these regs do not provide Ffor any
mandatory enforcement activities for these facilities. As such,
these regs clearly fail in their legislatively-mandated purpose
of "providing such enforcement and compliance mechanisms as will
assure the implementation ©of the state's grocundwater management
program'.

7. Timetable for implementation. Various timetables are proposed
for mandatory porticns of these regs, ranging from three vears
for bulk pesticide storage facilities, up to ten vyears for
feedlots. I believe that these timetables are simply teoo long to
provide any incentive for a credible groundwater protection
program. Cur experience has shown that, if given three years to
implement a rule, nocthing will be done for twoe and a half vears.
If given ten vyears, nothing will get done for nine and a half
vears. Is there any credible justificaticn for delaying
implementation of these rules more than two vears?

8. Findings. Many of the peclicy statements not only contradict
those of the Act, but are contradicted internally within the regs
as well. For example, in Series 6A and in 12-G, paragrarh 4.1,
the Commissicner finds that current knowledge is not sufficient
to develop mandatory practices that will effectively protect
groundwater. Yet in +the next paragraph, 4.2, he believes
voluntary practices will be effective in protecting groundwater.
How can voluntary practices be effective, while mandatory ones
won't? - ‘

9. Making voluntary regs mandatory. Paragrahs 4.4 and 4.5 of
series 6A and 12-G reserves the right of the Commissicner to
make mandatory various practices when monitoring data indicate
that pollution has cccurred. This provision is directly contrary
to the provisions of the law and to the principle of prevention.
After contamination has occurred, it is toc late to prevent it
through mandatecry rules.” The Legislature mandated a policy to
protect and maintain existing groundwater quality "unless i1t is
established that (1) the measures necessary to preserve existing
quality are not technically feasible or econcmically practical
and (2} a change in groundwater quality is justified based upon
econcmic or societal objectives.” If the mandatory provisions
are technically feasible after contamination has occurred, they
are also feasible Dbefore. If the provisions are made mandatory
after contamination has occurred, then the contamination clearly
is not jJjustified based on economic or societal objectives,
otherwise mandatory provisicns weould noct be needed. While I
recognize the wvalue of a phased in regulatory program, the




procedures identified in this section are clearly incensistent
with the intent of the Act as well as the processes spelled out
in the Act.

10. Penalties. This section needs to spell out specific
penalties for specific acts, or alternatively, indicate the
liakility incurred for contaminating groundwater. ©Paragraph 9.1
in particular clearly limits the Commissioner's abkility to assess
penalties and, furthermore, places a substantial burden of proof
on him to show that violations were "grossly negligent, reckless
or intentional". This is directly contrary to the need, which I
have expressed above, for nondiscreticnary enforcement actions
for wvicolations. The language throughout this section seems to
implvy that just abcocut any excuse will relieve a peclluter of any
liabiliities for penalties.

In conclusion, we urge the Dept. of Agriculture to revise
and strerigthen these regs t¢ address our concerns and to bring

them into compliance with the Groundwater Protection act. We
cannot support these regs as currently drafted because they
undermine bhoth the intent and the letter of the law. We

anticipate submitting additional comments regarding specific
language before the close of public comment. Thank veou for the
opportunity to present ocur views.

Sincerely,
S Ko

V/James Kotcon, Chailr
West Virginia Chapter of the Sierra Club

cc:
Chuck Chambers, Speaker, WV House of Delegates
Dr. Eli McCoy, Chief, Water Resources Sectiocn
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BEST MANAGEMENT PRACTICES FOR TEMPORARY OPERATIONAL
AREAS QF NON-BULK PESTICIDES (61-22A)

Public Hearing to Consider Proposed Rule
Oral Comments

Building 2, Guthrie Agricultural Center
Charleston, West Virginia

July 21, 1882
11:00 a.m.

Present: Jerry H. Gass, Scouthern States Coop., Inc.

John McCallister, Scuthern States Coop., Inc.

W. B. Buffalce, Rhone-Poulenc, Inc.

Barkbara Smith, Director of Compliance Division, WVDA

Bob Frame, Director of Pesticides Division, WVDA

Dwayne C’'Dell, Marketing & Develcpment, WVDA

Paula Moore, Compliance Division, WVDA
Note: Due to the number of pecple present at the hearing held

July 20 at 9:00 a.m. and to expedit the hearing schedule,

Mr. Gass requested and was allowed the opportunity to

comment on this rule earlier.

MR. GASS: I am Jerry Gass with Southern States. I
appreciate the opportunity tec comment on Serlies 22A.

Paragraph 2.1., we recommend adding the following
sentence to the definition of bulk pesticides would improve it.
"Such term does not apply to those pesticlides packaged in
containers approved by the U. §. Department of Transportation for
interstate transportation.®

Paragraph 2.2., if this definiticn of "discharge" is to
be retained, we would suggest that an additional definition of
"release," as defined by the Comprehensive Environmental Response
Compensation and Liability Act, be included in these definitions.

Alternatively, the definition of "discharge" could be

changed by changing the word "into" in line three to the word
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"outside."

Paragraph 2.6., we believe the reference to 1,500 pounds
of pesticides as active 1ingredients is confusing; Our
recommendation would be to eliminate the wording, "...or where a

total of 1,500 pounds of pesticides as active ingredients.”

Paragraph 2.7., line five, we would recommend changing
the word "twice" to "three times." I have not looked at that, but
we may need to change that twenty-four hcurs to thirty-six, also,
in that paragraph. Yes, let’s change the twenty-four hours to
thirty-six hours for the same reasoning that I covered earlier.

Paragraph 3.l1.d.{(a), we would suggest changing the
operational area containment size reference to agree with the
requirements in paragraphs 3.2.a. and 3.2.c.

Then in paragraph 3.1l.e., we would reccmmend deleting the
words "...highly discouraged and may be regulated by underground
storage laws..." and inserting the word "prohibited" after the word
"ig," In other words, that £first sentence then would read,
"Underground storage of recovered discharges from the operational
area containment is prcohibited." |

That is all of my comments on 22A. Thank you very much.

(Hearing recessed on July 20 at 10:05 a.m. and
- - was reconvened July 21 at 11:00 a.m.)

MS. SMITH: No cne has appeared to make comments and I

will now cleose this hearing.

(Hearing closed at 11:30 a.m.)




Present:

BEST MANAGEMENT PRACTICES FOR
TEMPORARY OPERATIONAL AREAS OF NON-BULK PESTICIDES (61-22A)

Public Hearing to Cecnsider Proposed Rule
Oral Comments

Room 315/316 Percival Hall, Forestry Building
Evansdale Campus, West Virginia University
Morgantown, West Virginia
Friday, July 24, 1882
2:30 p.m.
Barbara J. Smith, Director of Compliance Division, WVDA
Bob Frame, Director of Pesticides Division, WVDA
No other persons in attendance.

No comments were made.

(Hearing concluded 2:45 p.m.)




| WILLIAM H, HARRINGTON
Chigf of Stalf

KEN HECHLER .. - .-
Secretary of State

JUDY COCPER
Dirsctor, Administrativa Law

MARY P. RATLIFF
Deputy Sscretary of State

A RENEEGOE - , STATE OF WEST VIRGINIA ‘ DONALD R. WiLKES

Deputy Secretary of State . SECRET Y OF STATE Directer, Comporations
CATHERINE FREROTTE Bu”ding 1, Suite 1587-K {Plus all the voluntesr
Executive Assistant 1900 Karawha BTVd., East help we can get)
Talephone: (304) 558-6000 : Charleston, WV 25305-0770 ) , FAX; (304) 558-0900

Carporations: [304) 558-8000

TS : Bob4§2§¥gégf6

AGENCY: Agriculture

FROM: JUDY COCPER, DIRECTOR, ADMINISTRATIVE LAW DIVISION
DATE: april 1%, 1993

THE ATTACHED RULE FILED BY YQUR AGENCY HAS BEEN ENTERED INTO OUR
COMPUTER SYSTEM. PLEASE REVIZW, PROOF AND RETURN IT %ITh ANY
CORRECTICIIS. IF THERE ARE NO CORRECTIONS, PLEASE SIGN THIS MEMO
AND RETURM IT TO TEIS QOFFICE. YOU WILL BE SENT A FINAL VERSION CF
THE RULZ FOR ¥OUR RECCRDS.

PLEASE RETURN EITHER THE CORRECTED RULE CR THIS FCRM WITHIN TEN
(10) WORKING DAYS OF THE DATE YOU RECEIVED THIS REQUEST. CALL IF
YOU HAVE ANY QUESTIONS.

lIJ
(4]
W
T

SERI: 22 _ TITLE: _61 Agriculture

x THE ATTACHED RULE HAS BEEN REVIEWED AND IS CORRECT.
SIGNED: M let {. €4-w47
TITLE OF SERSCN SIGNING: ) enekon Poblosie Dol
DATE: ﬁ%»MJ ’l@[,;%% 3

Wk ok ok ok ok kA EHA R K KA kR FR TR A A A E T AR Rk Ak kR ARk

* THE ATTACHED RULE HAS BEEN REVIEWED AND NEEDS CORRECTING. THE
CORRECTICNS HAVE BEZN MARKED.

SIGNED:, .

TITLE OF PERSON SIGNING:

DATE:

NCTE: IF YOU ARE NQT THE PERSON WHO HANDLES THIS RULE, PLEASE
FORWARD TO THE CORRECT FERSON.




