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TITLE 61, SERIES 22

GENERIC STATE MANAGEMENT PLAN OF PESTICIDES AND FERTILIZERS IN
GROUNDWATER

Summary and Description of the rule

This rule establishes the overall program of the W.Vva.
Department of Agriculture for protection of groundwater. This rule
gives guidance for the development of procedures, practices and
rules for the program.

Circumstances requiring this rule : _ .

This rule is required to comply with the mandates of the
Groundwater Protection Act which states that the Department of
Agriculture is the groundwater protection agency for the use and
application of pesticides and that each groundwater protection
agency shall take action necessary to assure that facilities under
their jurisdiction maintain and protect groundwater at existing

quality.




APTPENDIX B

FISCAL NQTE FCR PRCPOSED RULES

Ruie Title:  Ganeric Stats Manacament 2lzn for Pagticides and’
Tartilizer in Groundwater. :
™Te o Rule: laegislazie Intarpracive £ Trocadumal

Agansy Denartment of Acriculsars Addeaes  2ocricide Division

1600 Kanawha Blvd. E., Charleston, WV 25305-0190

L oo, menmn TISSAL =R _
1. ZESSach of Proposed Ruls!  Incwease DecTzass| CusTen:t Nexz Thermafear
|

Zswimated Total S3ST | 3.5 ool T 78,000 | 75%000] %5, 000
Perscnal Sexvices 7C, 000 7C,000 70,000 70,0CC
Cz=ent Expemss - 5,000 ' 5,000 ' 5,000 5,000
Remairs and Altarations
Emuismnens .
Cthew

2. Explamazion of above astimates:

The estimates are based on the assumption of an increased inspection
staff to monitor and educate the regulated community con groundwater
protection gctivities..The perscnal services estimate is for 2
additicnal field inspectors and 1 additicmal clerical person. ~Current
expense estimates area for travel expenses. '

3. Chijecmives of these miled:

The objective of this rule is to provide a framework for the
protection of groundwater. The plan provides Zfor interagency -
cocperation in menitoring, education, and nmitigation of groundwater
issues. The rules provide recognized procedures or measures to
address groundwater issues surrounding pesticides and/or fertilizers,




4. Zxplanacicn of Cverall Zoshicmic Imbacs of Drorpesed mule

A. Zoonomic Irmact on Skats GovarTmens -

This rule will increase the responsibility of the Department of
"Agriculture and other agencies named in the rule. The increased
rasponsibility and activity to aducate the public, pravent
contamination and mitigate instances of contamination. To he
effective the costs to state goverment will be significant. As this

3. ;ﬁ“f“j Tpact o Felinical Subdivisions; Spesifis Industries; ;-f_'ni Eiw
= cf“’“’GICEJZZEnS. = -

The economic impact to the agricultural pest control zegulatio
and golf course industries will be high. The price of Ho accu-
many goods and services will increase. These groups, along rate esti
with wvaricus state zgencies and political subdivisions %a“i can
storing large gquantities of pesticides and fertilizers will e given.
Eaan increased fiscal costs. As this is a new rule no

e;a;g estimate can begiven.

_mpmzzcn.CJ=;ensfn4u__ at larcae.

The economic impact on the citizens: and public will hBe that the coet
of goods and services will increase. . -

+

Data:  June 5, 1992 | '
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AMENDMENTS TO TITLE 61, SERIES 22
MADE TO THE RULE AS A RESULT OF COMMENTS RECEIVED

Amendments were made to the following paragraphs as a result
of written and oral comments received: Paragraph 4.6, 6.2, 6.3,
12,1, 12.3 and iz.4.d. ,

The changes made and the reasons for the changes are explained
in the "Summary cf Comments".
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Title 61 St L
West Virginia Procedural Rule
State Department of Agriculture
Serles 22
Title: GENERIC STATE MANAGEMENT PLAN FOR PESTICIDES AND
FERTILIZERS IN GROUNDWATER
61-22-1 General
1.1 Scope - This rule establishes the guidance for the

develeocpment of procedures, practices and regulations to protect
groundwater.

1.2 Authority - West Virginia Code 19-16A-4, 20-3M-5
1.3 Filing date -
1.4 Effective date -

61-22-2.. Definitions

2.1 The definitions used in West Virginia Code 19-153-1 et
seqg., 19-18A-1 et seg. and Title 61 code of state regulations
adopted thereunder shall apply to these regulations unless
otherwise defined in this regulation.

61-22-3 GOALS AND GENERAL PROGRAM POLICIES

3.1 The goal of the State Management Plan for Pesticides and
Fertilizeéers in Groundwater is to prevent, minimize, or mitigate the
movement of pesticides and fertilizer to groundwaters of the state.
This goal dces not mean zero-contaminant discharge, but that
discharges of pesticides and fertilizers be conducted in a manner
that will maintain or improve present groundwater guality and not
impair potential use of groundwater or pose a public health hazard.
Remediation of groundwater where ccntaminated with pesticides and
fertilizers should utilize all existing relevant technologies to
revert water to its previous condition. The term pesticides and
fertilizers shall mean the same as their definition in West
Virginia code 19-16A-1 et seqg. and 19-15-1 et seqg. respectively.

3.2 Groundwater classificaticn can allow ground waters of the
state to be identified and protected according to thelr water
gquality and present or potential use. The highest and best use of
groundwater is for drinking purposes. Groundwater in some aguifers




may not be suitable for drinking due te natural conditicons such as
salinity.

3.3 Pesticides and fertilizers are beneficial and important
to the economy of the state. Scientific procedures exist that
permit the mathematical prediction of the potential of probability
of their subsequent entry intc groundwater. However, predictive
modeling must be verified by actual monitoring. Procedures also
exist to identify areas of the state more vulnerable to groundwater
contamination due to soils, gecleogy, hydrology and pesticide and
fertilizer use patterns. Identification of sensitive areas for
this program serves to focus the utilization of limited resources.

3.4 By identifying chemicals of concern and sensitive areas
of the state and applying appropriate Best Management Practices on
a voluntary basis, or con a mandatory basis if the voluntary efforts
fail, useful chemical production tools can be maintained while
protecting the state’s groundwater resource. This approach
recognizes that the elimination of useful pesticides and
fertilizers may cause economic hardships and that replacement
products or techniques may also cause envircnmental or health
risks. }

2.5 'Valid scientific monitoring, prediction and other
methodologies will be used in a scientific approach to determining
the guality ¢f groundwater resources. Modern analytical technigues
can identify minute concentrations of chemicals, far below levels
of health concern. As improvements are made in these techniques,
lower and lower concentrations will be detected, which makes zero
discharges theoretically an Impessibkility. For these reasons, the
use of numerical health-based standards to trigger management
changes is a sound ground-water resource management approach. As
activities carried out near wellheads often affects well water
gquality, this groundwater protection plan includes a wellhead
protection strategy.

3.6 Existing state and federal resources, funding programs,
fee controls, grants and cooperative agreements will be used to the
maximum extent possible. Where necessary, appropriate new
legislation will be sought. '

61-22-4 STATE AGENCIES AND RESPONSIBILITIES

4,1 General. Whenever possible, existing authorities will be
utilized and enhanced where necessary to provide <£for the
establishment of water quality standards, monitoring protocols and
procedures including guality assessment and development of
management plans.

4,1.a West Virginia code 20-5M-1 et seg. designates the
Division of Natural Resources as the state lead department for
groundwater. The Department of Agriculture is specifically
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autheorized to be the groundwater regulatory department for the use
or application of pesticides and fertilizers. Other agencies
specifically designated to regulate groundwater are the division of
energy and the division of health. If the authority to regulate
facilities cor activities which may adversely impact groundwater is
not otherwise assigned, the division of natural rescurces is
authorized as the regulatory department for unassigned facilities
or activities. As appropriate, the Division of Natural Resources
shall codperate with the Department of Agriculture, Division of
Energy, and Division of Health. .

4.2 Water Quality and Health-based Standards

4.2.a The Water Resources Board shall set numerical
health-based standards for pesticides and fertilizers in ground
water, based on %the Lkest available scientific data. Federal

Maximum Contaminant Levels (MCL) as promulgated under the Safe
Drinking Water Act, or a Naticneal Primary Drinking Water Regulation
will be used when possible. ,

4.2.b In the absence of a regulateory standard
promulgated by the Water Rescurces Board, the Commissioner will
utilize established EPA Health Advisory Levels or other non-
promulgated federal numerlcal values based on health evaluations.
The use of these non-regulatory health based standards will be used
for guidance in determining program direction.

4.3 Moniteoring Studies

4.3.a The Department of Agriculture in cooperation
with the Division of Natural Resources, Water Resources 3Section
will be responsible for designing and carrying out groundwater
monitoring studies with respect to pesticides and fertilizers. The
department will also determine sensitive areas in cooperation from
the State Geological Survey, the U. S. Geclogical Survey and the
Soll Conservation Service.

4.3.b The State Health Department i1s responsible for
implementing pesticide monitoring under the National Primary
Drinking Water Regulations.

4.4 Regulation of Pesticides and Fertilizers

4.4.a The Department of Agriculture registers all
pesticides distributed in the state and may restrict the use of a
pesticide if restrictions are reguired to prevent unreasonable risk
to health or the environment. The department i1s responsible for
regulating the use, distribution, transportation, storage, and
disposal of pesticides toc ensure ccmpliance with statute and
regulations and for documenting use viclations under the Federal
Insecticide, Fungicide and Rodenticide Act (FIFRA). The department
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is also responsible for licensing pesticide dealers and for
certifying commercial and private pesticide applicators who use
restricted use pesticides. The department investigates complaints
of suspected pesticide misuse and conducts routine inspections of
pesticides used in the state.

4.4.b The department will compile a list cf chemicals
of concern, based on monitoring data and/or scientific evaluation
of up-tc-date computer modeling techniques. When monitoring data
or proven models indicate that health-based standards are exceeded
or may be exceeded in the future, based on a trend approach, the
department will develecp a chemical-specific management plan
utilizing preventative Best Management Practices in areas of the
state deemed sensitive toc contamination by the chemical.

4.4.c The current fertilizer law specifies that all
fertilizers (not including unmanipulated manures) be registered,
labeled and a tonnage fee paid. The enforcement program revolves
around sampling the product and comparing the results with the
guarantee on the label. There are nc provisions £for use,
application rates, or groundwater protection.

4.4.d The Groundwater Protection Act gives the West
virginia Department of Agriculture the authority to regulate the
application and use of pesticides and fertilizers. In addition the
Department has the authority to: )

4.4.d.A engage the vocluntary cooperation of all
persons in the maintenance and protection of groundwater;

4.4.4d.B advise, consult and cooperate with all
persons, all agencies of this state, universities and colleges, the
federal government and other states in the furtherance of
protecting grcocundwater;

4.4.d.C receive and spend funds to further this
end; -

4.4.4.D encourage the formaticn and execution of
plans to maintain and protect groundwater by cooperative groups oI
associations whe are impacting on the maintenance and protection of
groundwater;

4.4.d.E encourage, participate in or conduct or
cause to be conducted studles cf groundwater gquality and the impact
of fertilizers and pesticides;

4.4,.d.F make reports and reccommendations;

4.4.d.G conduct sampling, data collection,
analyses and evaluation with sufficient freguency sc as to
ascertain the characteristics and guality of groundwater, and the
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sufficiency of the groundwater protection programs established; and

4.4.d.H develop public education and promction of
groundwater protection programs.

4.5 The State Agricuitural Experiment Station will to the
extent feasible, <conduct studies to determine the fate and
transport of pesticides and fertilizers through scils to ground-
water under varying conditlions across the state. Best Management
Practices specific to chemicals and sensitive areas will be
developed to¢ reduce groundwater contamination risk. State
scientists will cocperate with scientists in other agencies when
appropriate. The Experiment Station will also investigate ground
water remediation techniques to address previously contaminated
water. - .

4.6 The State Agricultural Extension Service will carry out
educational activities to improve the efficiency of pesticide and
fertilizer use and promote the adopticen of Best Management
Practices to reduce the potential for groundwater contamination.
Informaticon generated by research at the State Agricultural
Experiment Staticn and elsewhere will be extended to
agriculturalists and the general public. Staff will provide
training in these areas and address inguiries. Ccoperative
educational programs will be carried out with other appropriate
state and federal agencies including the State Agricultural
Experiment Staticn, State Department of Natural Resources, U. 8.
Soil Conservation Service (S8CS8), Agricultural Stabilization and
Conservation Service (ASCS), U. S. Environmental Protection Agency
(EPA) and the U.S5. Geological Survey (USGS).

61-22-5 . LEGAL AUTHORITY
5.1 8State Statutes

5.1.a Existing state statutes are believed to provide
adeguate authority for the preotection of the state’s groundwater
resources. The state Groundwater Protection Act of 1891 identifies
the roles and responsibilities of the various State Agenciles.
Where authority is lacking under specific statutes, the Groundwater
Protection Act of 1991 provides the authority for adopting
groundwater prctection practices or regulaticens.

5.1.b The specific existing statutes relevant to
groundwater protection from pesticides and fertilizers are:

5.1.b.A Groundwater Preotection Act of 1881 (WV
code 20-5M-1 et seq.)

5.1.b.B Pesticide Contrecl Act of 1990 (WV code 19-
leAa-1 et seq.)




5.1.b.C Wellhead Protection Act {WV code 16-1-1 et

seq.)
5.1.k.D Sclid Waste Act (WV code 20-5F-1 et seq.)

5.2 Federal statutes administered in some degree by
designated state agencies include: :

5.2.a Rescurce Conservaticn and Recovery Act (RCRA).
U.5. EPA authorizes state agencies to administer its hazardous
waste program. The RCRA program regulates the generation,
transportation, treatment, storage and disposal of hazardous

waste. Facllities regulated under the RCRA program must obtain a
permit for pesticide storage, processing cr disposal which requires
compliance with specific performance standards relating to
protectlion of groundwater.

5.2.b Ccmprehensive Environmental Response,
Compensation and Liability Act (CERCLA). U. S. EPA cocperates
with designated state agencies to initiate an appropriate response
to releases or threatened releases c¢f hazardous substances. The
program partially finances cleanup o©f sites on the Naticnal
Pricorities List, holds polluters liable for the costs of cleanups
and establishes a federal notification reguirement ZIfor hazardous
substances release and assists states in monitoring hazardous
sites. -

5.2.c Clean Weater Act (CWA). Section 10& ¢f the CWA
provides funds to states to develop statewlide groundwater
protection strategies and management programs. Funds provided

under Sections 205 (j) (5) and 319 of the CWA allow development and
implementaticn of prograns related to prevention and remediation of
nonpoint sources of pollution of surface and groundwateéer, including
polliution from pesticides and fertilizers.

5.2.d Safe Drinking Water Act (SDWA). U. S. EPA may
designate sole or principal source aguifers, which have been
determined to be sensitive to contaminaticn and if contaminated,
would pose a public health risk. No federal funds may be committed
to a project if EPA determines that the project may contaminate the
designated agquifer. Amendments in 1986 to the SDWA provide =&
mechanism to fund sole source agquifer demonstraticn procjects for
state and local governments for groundwater protection programs,
which could include pesticide and fertilizer use related projects.

61-22-6  ENFORCEMENT MECHANISMS

6.1 The prevention of exceedance of health-based water
quality standards will be accomplished through use of a two tiered
management system (voluntary, followed by mandatory management
practices and safeguards) which seeks to identifyv, prevent and
reverse trends toward increasing concentrations of pesticides and
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fertilizers in grcundwater.

6.2 When valid monitoring data or generally accepted computer
modeling techniques predict contamination by specific chemicals in
specific areas or when monitoring shows an increasing trend,
veluntary best management practices will be initiated accompanied
by an educational effort. Monitoring of the groundwater in the
area will increase. )

6.3 TIf despite voluntary measures, monitoring indicates that
chemical concentrations continue to increase or ceontamination
exceeding health based standards 1is documented, mandatory
management practices, chemical management plans and other
regulatory zrestrictions will .be enacted. These practices would
then be included as pesticide and fertilizer regulations in the
state and would be enforceable under FIFRA and/or state laws.
Penalties for violation of pesticide label requirements or state
restrictions include revocation of pesticide dealer licenses or
pesticide applicator certification and civil penalties or criminal
penalties, depending on the severity of the violation. (If the
state statutes do not provide £for adeguate c¢ivil or criminal
penalties, violations can be referred to the U.S. EPA for
prosecution under FIFRA where applicable).

6.4 If, after evaluation of it's effectiveness, the two
tiered management system is unsuccessful in preventing standard-
exceeding concentrations of pesticides and fertilizers, product
registration may be suspended, canceled or restrictions imposed by
areas of concern.

6.5 Other regulations which protect groundwater £from
pesticides and fertilizers will include secondary containment
regulatiocns for pesticide and fertilizer storage and mixing,
pesticide and container dispecsal regulations and wellhead
protection programs. '

£.5 When water gquality and health-based standards for
pesticides and fertilizers are found to be exceeded by any agency,
this information will be forwarded tc the Department of Agriculture
for a site investigation to determine if a product use pattern or
best management practice is ineffective or if a misuse has occurred
which may be subject to penalty. This information shall also be
shared with other appropriate agencies for their evaluation or to
see 1f other statutes may have been viclated.

61-22-7 RESCURCE/TECHNICAL EXPERTISE

7.1 All existing technical expertise and other resources
available in the state will be inventoried and rcles and
responsibilities of each resource specified.

7.2 Existing and ©potential funding sources will  be
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identified.

7.3 Where technical expertise or resources or authority are
inadequate to meet the objectives of the management plan, these
deficiencies will be identified and addressed.

7.4 Technical expertise needed to carry out the management
plan include: groundwater vulnerability studies based on soil type
and hydrogeologic factors; present cropping and pesticide and
fertilizer use patterns in the state; present aquifer use and
projected future use; predictive modelling of pesticide and
fertilizer groundwater contaminaticon potential; chemical analysis;
grecundwater monitoring; engineering of structures related to
groundwater protection such as secondary containment; training and
certification o©f applicators; pesticide and fertilizer use
investigations; develcpment of specific best management practices
based on research; and education of pesticide and fertilizer users.

7.5 State agencies which may have needed expertise and
resources include the Department cof Agriculture, Depariment of
Natural Resources, Department of Public Health, Geological Survey,
Agricultural Experiment station and Extension Service. Federal
agencies include U.S. EPA (including Office of Pesticides and Toxic
Substances, Qffice o¢f Drinking Water, 0Office of Greocundwater
Protection, Office of Water Regulations and Standards,0Office of
Scolid Wastes, Office of Emergency and Remedial Response), Soil
Conservation Service, Agricultural Stabilization and Conservation
Service, Animal and Plant Healith Inspection Service, USDA
Agricultural Research Service, U. 8. Army Corps of Engineers, U.S.
Forest Service, U. §. Bureau of Land Management and U. 8.
Geolcgical Survey.

61-22-8 BASIS FOR ASSESSMENT AND PLANNING
8.1 Vulnerability Assessment

g.1.a The assessment oI the <vulnerability of
groundwaters to agricultural and nen-agricultural point and
nonpoint source contaminaticon will require the cooperation of state
agencies. Information concerning scil properties, hydrogeology,
aquifer properties, usage of pesticides and fertilizers and known
contamination will be used to identify areas sensitive to point and
nonpoint source pollution. These areas will be targeted for closer
examination by the Department of Agriculture or other appropriate
agencies. )

8.1.b Data required include: Soil properties:
physical, chemical and/or biological properties; unsaturated zone
organic carbon and clay content; and rates of water travel through
the unsaturated zone. Agquifer properties: depth to groundwater;
recharge areas; discharge areas; rates of travel in the saturated
zone; and wellhead protection areas. Irrigaticn and rainfall data.
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Pesticide and fertilizer usage and leaching data.

8.1.c Evaluation of the relationships between the
above factors will be conducted by all participating agencies using
general integrative techniques such as modeling, DRASTIC, and GIS
systems to identify areas in the state that appear or are most
likely to be vulnerable to contamination. However, more weight
will be given to actual data than predictions due to modeling, as
modeling is not a definitive predictor of water mecvement, but the
technique is valuable as a reference point.

8.2 Pesticide and Fertilizer Assessment

g.2.a State management plansd will be developed for
specific pesticides and fertilizers when either predictive models
which indicate 1likelihood o¢f 1leaching in wvulnerable areas or
menitoring data demonstrates an existing or potential problem.

8.2.b Chemicals o©f concern will be identified by
considering physicochemical properties including: water solubility,
soil adsorption, soil degradaticn, hydrolysis and rate, timing or
method or application. Predictive models such as GLEAMS, CREAMS,
PRZM and the SCS pesticide-scil matzrix will be utilized. Predicted
ground-water concentrations will be compared to health-based water
standards to determine chemicals which are predicted to exceed
standards under certain conditions or are shown to ke increasing in
groundwater. : ' - :

8.2.c Use patterns of identified chemicals ¢f concern
will be examined along with existing monitoring data. If the
chemical has been used extensively in wvulnerable areas and
monitoring data fails to demonstrate detections exceeding standards
or trends which threaten to exceed standards in the future, a
management plan is not reguired. However, if sufficient monitoring
data is unavailable or if the chemical in guestion does not have a
history of use in the area and could be used in the future, a
management plan could be initiated.

61-22-8 GROUNDWATER CONTAMINATION PREVENTION MEASURES

9.1 General. Contaminated groundwater can be very expensive
and sometimes impossible to totally remediate. When contamination
occurs from point sources, the origin of the peollutant can be
identified and corrective action taken to prevent further
contamination. When contamination comes from a nonpoint source,
remediation may be more expensive than from point source
contaminaticn and may not be techneclogically or eccnomically
feasible. Prevention of unacceptable contamination from pesticides
and fertilizers, rather than depending on remediation is the
primary goal <f this plan.

9.2 Point Scurce Management. Any pesticide and fertilizer
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can coentaminate wells or groundwater from peint scurces and all
areas of the state can be vulnerable, although areas determined to
be meore vulnerable to contaminatlon from nonpoint sources will also
be more vulnerakle to point source contamination. Because

of the ubiquitous nature of the peint source threat to groundwater,
prevention measures will apply to all pesticides and fertilizers.
Some measures may be voluntary while other measures are mandatory
and described by statue.

g9.2.a Regulations will be adopted to provide for
secondary ccntainment at pesticide and fertilizer steorage and
mixing sites. Likewise, regqulations will be adopted to provide for
mixing/loading pad regquirements, containment at bulk pesticide and
fertilizer storage sites and rainwater and surface discharge
management at pesticide and fertilizer storage and mixing sites.

9.2.b Animal waste storage and management, best
management practices and/or regulations will be promulgated.

9.3 WwWellhead Protection. Activities which may threaten
wells will be cataloged, regulated and monitored in wellhead
protection zones and may be already covered by statute. State well
codes will ke assessed to determine 1if they provide adeguate
protection. Programs to assist well owners in evaluatlng
construction and maintenance deficiencies and in recondltlonlng
substandard wells will be initiated. Additional wellhead
protection. practices iInclude: ,

9.3.a " education on preoper well construction and
maintenance practices;

9.3.0b conducting pesticide and fertilizer mixing
activities a safe distance (100 feet or more) from wells or
confining mixing activities to watertight loading pads;

9.3.c storing pesticides and fertilizer away frcm
wells; T

9.3.d use of anti-backsiphon devices or allowing an air
space between the f£filling hose and liguid in the tank when sprayers
are filled at the well or water distribution system and when
practicing chemigation;

8.3.e reduction in sprayer rinsate through use of
injection sprayers cr cn-beoard spraver rinsers;

9.3.f T~ recycling of sprayer rinsate through use as
sprayer make-up water; cr

9.3.g avoiding pesticide and fertilizer application
within 50 feet of wellheads.
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.4 Other programs will be developed to include:

9.4.a .. programs on ground and surface water protection
for urban and home use audiences;

S.4.b programs to collect excess and unusable
pesticides for proper disposal;

9.4.c educational programs to encourage proper triple
rinsing or pressure rinsing of pesticide containers;

$.4.d pesticide container recycling programs; and

9.4.e public education in schools, civic c¢lubs and
other organizations on water resource protection.

9.5 HNonpoint Management Plans

9.5.a General. Chemical specific management plans
addressing nonpcint contamination will be two-tiered, relying on
voluntary medsures first,” with mandatory measures enacted if
voluntary measures fall to alleviate contamination.

8.5.b First Tier Voluntary Management

2.5.b.A Vulnerability Assessments. Agencies
including Cooperative Extension and SCS will assist landowners and
managers with assessments which will determine specific areas
vulnerable to groundwater contamination due fo conditicns such as
highly permeable so0ils, shallow ground watetr, geological features
such as sinkholes, presence of drainage wells and presence of major
grecundwater recharge areas. Based on conditions found, voluntary
management plans will ke developed. These plans may include:

9.5.b.A.1 use of alternative pesticides or
metheds in vulnerable areas;

9.5.b.A.2 sealing dry and abandoned wells;

9.5.b.A.3 changes in rate or timing of
pesticide and fertilizer applicaiicns;

9.5.b.2A.4 buffer strips to protect sinkholes,
drainage well inlets and surface water;

9.5.b.A.5 alternate c¢rop reotations;

9.5.b.A.86 conservation tillage to reduce
pesticide and fertilizer runoff to sinkheles, drainage well inlets
or surface-water; :

9.5.b.A.7 so0il conservaticn practices such as
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terracing, contouring, strip cropping and grassed waterways; and

9.5.b.A.8 nutrient management practices such as
soll and tissue testing, changes in application timing and use of
nitrification inhibitors. .

9.5.b.B State-wide Educaticn Efforts. In addition,
state-wide educaticnal efforts will stress the use of management
technigues that improve efficiency in the use of pesticides and
fertilizers including:

9.5.b.B.1 use of Integrated Crop Management
technigques: scouting for pests, use of economic thresholds and
considering all pest management options- chemical, cultural and
biolegical; ' '

9.5.b.B.2 use of alternative crop rotations
to reduce pest problems or reduce nitrogen fertilizer needs;

9.5.b.B.3 alternative pesticide application
technigques such a band and spot applicaticn:

9.5.b.B.4 proper calibration and operation of
application eguipment; and

9.5.b.B.5 intensive soil sampling of fields to
allow adjustments in fertilizer and pesticide application rates.

§.5.c¢ Second Tier Mandatory Management

8.5.c.A If monitoring detects levels of a
pesticide oY fertilizer that are already in excess of health-based
standards or if voluntary management c¢hanges fail to reverse a
trend which could cause standards to be exceeded in the future,
within a vulnerable area, regulatory restrictions would be imposed
by the Department of.  Agriculture. Limiting restrictions to
specific vulnerable areas avoids penalizing non-contributory areas.

9.5.c.B Examples of restrictions include:

9.5.c.B.1 reductions in rates of application if
reduced rates provide efficacious control of pests;

$.5.c.B.2 changes in application timing;

$.5.c.B.3 mandatory set-backs (buffer zones)
from points where surface water directly enters groundwater;

9.5.c.B.4 use of specific formulations or
additives to reduce leaching risk;

§.5.c.B.5 restricted use designation to limit
application to certified applicators;
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9.5.¢.B.6 prohibition of c¢ertain application
technigues such as chemigation, soil incorporation or injection;

9.5.¢.B.7 reguired changes in irrigaticn
techniques such as irrigation scheduling and soil moisture
determination;

9.5.¢.B.8 prchibiting use of certain chemicals
in wvulnerable areas; or .

§.5.¢.B.9 mandatory attendance to educational
and training programs, ie. special certification for purchase and
use. -

61-22-10 INFORMATICN DISSEMINATION

10.1 General. Many of the participating agencies involved in
the development and implementation of the state management plan
have existing precgrams designed to distribute information
associated with their respective responsibilities. Joint efforts
involving state agencies, _dealers, manufacturers, state
agricultural asscdiaticns, state commodity groups and national
associations, such as the Alliance for a Clean Rural Environment
(ACRE), can improve the effectiveness of educaticnal efforts and
reach a wider audience. Communicaticons media including magazine,
newspapers, radio and television will be utilized.

10.1.a Three major communication avenues will be
utilized: licensing and certification, field agents and public
education on the application of pesticides and fertilizers.

10.1.b Audiences targeted for educational efforts
include private applicators (certified and noncertified), dealers,
commercial pesticide applicators, chemical sales representatives,
turfcare operators, landowners, managers and homes owners.

10.1.c¢ On-going state-wide educational programs will
be utilized at each level of enforcement to alert pesticide and
fertilizer users of voluntary and mandatory management practices
and penalties feor viclations. Mechanisms for such a program
include: news releases, agricultural bulletin articles, direct
mail, recertification programs, satellite educational broadcasts
and special certificaticn for specific active ingredients or use
patterns.

1¢.2 State Agencies serving major educational rcles include:

10.2.a2a The State Agricultural Extension Service in
cooperation with the Department of Agriculture provides training
for persons preparing for state department examinations as a means
for gqualifying for certification as private and ccmmercial
pesticide applicators (enabling use of Restricted Use Pesticides).
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Training qualifying for «continuing education reguired for
maintaining certification is also provided. Training on proper
pesticide and fertilizer use including groundwater protection
practices is also provided to non-certified pesticide applicators.
All training programs are periocdically updated tfo include
informaticon on current use and application practices, including
adoption of state management plans.

10.2.b The West Virginia Department of Agriculture will
include. information cconcerning groundwater protection and state
management plans in testing materials for the certification of
pesticide business, dealers, commercial and private applicators.
Field agents will also publicize changes in regulations during site
visits. The Department will also utilize the mass media to
publicize state management plans.

61-22-11 MONITORING

11.1 General. A key element of the management strategy is the
development of an anticipatory monitoring system to identify
existing and emerging problems and to assess the success of the
management plan. '

ii,1.a The West Virginia Department of Agriculture in
cooperation with Division of Natural Resources or cther appropriate
state agencies will design a comprehensive groundwater monitoring
program with an EPA reviewed Quality Assurance Quality Control
(QA/QC) Plan. This plan specifies field sampling procedures
including purging, collection and tagging of samples; collecticn of
field/trip blanks; shipping methodology; and chain of custody
procedures. ' '

11.1.b Monitoring will include random monitoring of
rural and public wells as well as repeated monitoring of a network
of observation wells. Because of past, undocumented activities
near domestic and public wells, it is often difficult to trace
gources of pesticide and fertilizer contamination. For example,
backsiphoning accidents can result in chemical detections many
years after the incident. The use of observation wells installed
for the scle purpose of groundwater monitoring eliminates some of
the interpretation uncertainties inevitable with existing wells.

11.1.c Existing wells included in the network must
meet the following criteria: wells should have sufficient
construction information to evaluate the structural integrity of
the well; surface protection such as a well house or concrete slab,
must be adequate to prevent contaminants from entering the well via
the land surface; preference should be given te shallow wells (<50
feet in total depth), with a few additional wells of the same depth
but upgraded for comparison; such wells must not be hand dug and
must be accessible for investigation and sample collection,
including physical accessibility and a water collection point pricr
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to any treatment system. In addition, wells considered favorable
for sampling will not have had pesticides or fertilizers stored,
mixed, spilled, or disposed of within 500 feet of the wellhead.
Questionable or unofficial data will be used to assist voluntary
programs. Mandatory programs will .only be initiated upon the
obtainment of verifiable official data. '

11.1.4d The monitoring well network will be more
heavily concentrated in areas that have been identified as
vulnerable to potential contamination. Localities ccnsidered for
observation well installation will be those areas with either
confirmed or potential groundwater contamination problems; areas
which have had pesticides or fertilizers known to be more subject
to leaching applied in large quantities; areas known to contain
excessive . amounts of nitrate in the so0il profile and/or
groundwater; these areas which may be sensitive to groundwater
pollution due to soil types and/or depth to the water table; or
areas where past practices may have caused groundwater gquality
problenms. : ' '

11.2 Laboratory Analysis

11.2.a A gualified laboratory will conduct pesticide
and fertilizer analyses using standard EPA approved methods and
good laboratory practices (GLP's) and cperating under their QA/QC
laboratory plan. Water samples determined to contain pesticides or
fertilizers will be confirmed by split and repeat analysis. Wells
with confirmed analysis will be resampled over time to determine if
the sample was contaminated during collection, shipping or analysis
and to determine concentraticn trends.

11.3 Site Investigations

11.3.a Accurate diagnosis of | the causes of well
contamination is essential tco applying appropriate soilutions. To
aid in the evaluation of data and to identify problems practices
and effective BMP’s, a survey will be conducted at each sampling
site. Wells with pesticide and fertilizer detections confirmed by
repeated sampling over time, will receive a thorough follow-up
investigation to determine potential causes of contamination, with
particular emphasis on distinguishing point source causes of
centamination from nonpoint source causes. '

11.3.b Depth and type of well construction and any
constructicn or maintenance deficiencies will be noted, including
the potential for surface or shallow groundwater tc enter the well.
Potential point sources of contamination such as pesticide and
fertilizer, stcrage mixing sites, spills and disposal will be

ncted, Crops grown within a guarter-mile radius in present and
preceding vears, pesticide and fertilizer use, application methods
and rates will be determined. Specific practices will be noted

such as terracing, contour tillage and planting, type of tillage
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practice and irrigation/chemigation practices.

i11.3.c Geographic and topographic conditions around
the well and well use will be noted. The survey will include an
inventory of potential contaminate sources within 500 feet of the
well _such a septic systems, livestock feedlcts, landfills,
underground storage tanks, golf courses, pesticide and fertilizer
storage, taill water holding ponds, irrigation canals and ditches
and location of spills. Within one-half mile of the well,
locations of chemical plants and/or stecrage facilities, airports or
landing strips, military bases, mines and lakes will be noted.

11.4 Mcnitoring Data Base

11.4.a All monitoring data collected by the West
Virginia Department of. Agriculture in addition tc all monitoring
data collected by other agencies will be entered into a central
data lkase. Analysis of these data with respect %o health-based
water standards and concentration trends over time will be used to
trigger voluntary or mandatory management changes. These data will
glse be used to evaluate predictive models. While predictive
models may be used to. trigger first tier, voluntary BMP's for
chemicals of concern, models will not be used to initiate
regulatory restrictions.

11.4.b Meniltoring data from the obkservation wells in
vulnerable areas will be..used tc assess the effectiveness of
voluntary and mandatory BMP’s and to determine if modifications in
BMP’'s are necessary.

61-22-12 ACTIONS IN RESPONSE TO CONTAMINATION

12.1 If contamination 'is predicted based o¢n chemical
properties, vulnerability assessment and site vulnerability
modelling; the prevention philosophy of the State Management Plan
will reguire the development of voluntary BMP’'s tc be in place.
Educational prcograms designed to prevent contamination will focus
on those products or practices that have the highest probability of
impacting ground water guality.

12.2 When ccntamination 1is detected and confirmed by
monitoring activities, the well owner will be notified and a site
investigation will be conducted to determine if the cause as due to
a point scurce or a nonpoint scurce.

12.3 If the contamination i1s determined to be caused by a
point source, the case will ke referred to the appropriate
department for investigation of possible label cr ccde viclations
and corrective action. Data will be entered in the data base.
Concentrations detected will be compared tc health-based standards
and possible remediation considered.
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12.4 NONPQINT SQURCE

12.4.a If the cause of contamination is determined to
be due to nonpoint scurces, data will be entered into the central
date base, and additional wells in the area will be monitored and
investigated. Using the best professional judgement, several
options are available to the department.

12.4.b If health-based standards are currently
exceeded, or if previously obtained monitoring data demonstrate an
increasing trend of concentrations such that health-based standards
might be exceeded in the future in the absence of changes in
management, mandatory practices could be enacted, including
possible restriction of use in vulnerable areas.

12.4.c If current 1levels of contamination do not
exceed health-based standards and there is no documented trend
toward exceedance, veoluntary BMP's weould be implemented aleng with
an educational and awareness program in affected areas.

12.4.d Intensified meonitoring would be carried out in
the affected area to determine the success c¢f BMP’'s. If
concentrations found increase over time such that health-based
standards might be exceeded in the predictable future, mandatory
management practices would be imposed.

61-22-13 PUBLIC AWARENESS AND PARTICIPATION

13.1 A Pesticide and Fertilizer Water Quality Management
Advisory Committee consisting of scientists with expertise in
agriculture,  "pesticides and fertilizers, hydrogeoclogy, well
construction and maintenance and toxicclogy and growers will be
appecinted to provide input into development of Management Plans.
Public comment will be sought on Management Plan components
including voluntary and mandatory BMP’s. There will be opportunity
for public input through rulemaking processes should mandatory
practices be required.

13.2 A public awareness program will publicize the State
Management Plan and any adoption of chemical specific plans. This
program will advise the agricultural community of opportunities to
proiect water resources and inform the public cf water quality
protection actions taken and will include but is not limited to:
public hearings, newsletters, public notices, news releases,
personal appearances, speaking engagements and select mailings.

13.3 Monitoring results following the confirmation of the
presence of pesticides and fertilizers will be publicly disclosed
along with their relationship to health-based standards. Public
participation and cooperation in the monitoring program will be
encouraged. All data (with the exception of the name of the owner
and the exact location of the well to maintain confidentiality)
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will be made available to individuals or crganizations conducting
research on groundwater contamination and groundwater protection
practices.

6§1-22-14 RECORDS/REPORTING OF PROGRAMS PROGRESS

14.1 All meonitoring records shall be compiled in a central
data base so that short and lcng-term evaluations can be used to
determine the effectiveness of groundwater protection activities.
Records of results of all pecint source cases and possible
remediation activities will be maintained.

14.2 Biennially the West Virginia Department of Agriculture
will publish a progress report on all activities and make the
report available to interested parties.

14.3 Quarterly reportd on monitoring results and program
activities will be made to EPA. An annual report c¢f all confirmed
pesticide and fertilizer detections along with comparative federal
health-based standards and peint/nonpoint source determination will
be published and submitted annually to EPA and other interested
parties. The West Virginia Department of Agriculture reserves the
right to maintain confidentiality on location of tested wells and
guarantee the right of privacy to well owners.
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STATE OF WEST VIRGINIA
DEPARTMENT OF AGRICULTURE

State Capitol
Charfeston, WV 25305
Cleve Benedict o

Commissioner

SUMMARY OF COMMENTS
WEST VIRGINIA LEGISLATIVE RULE
TITLE 61 SERIES - 22

Generic State Management Plan For
Paesticides and Fertllizers in Groundwater

Notices of public hearing of this rule were sent to all
licensed pesticide application business and licensed pesticide
dealers in the state. In addition, a general news release was made
concerning the proposed rule. Public hearings were conducted in
Charleston on July 29, 1892 and in Morgantown on July 23, 19592.
Oral comments specific to this rule were received at the hearings
from Mr. Jerry Gass of the Scuthern States Cooperative
Incorporated., In addition written comments were received from the
West Virginia Farm Bureau and the CIBA-GEIGY Corporation.

The West Virginia Farm Bureau commented they felt the rule was
satisfactory. They emphasized the need for an educaticnal program.
Education is the key tec most regulatory programs and has been a key
component of all Department of Agriculture pesticide programs since
their inception in 1875. Educational programs are included in this
generic management plan to protect groundwater from pesticides and

fertilizers.
The Bureau also expressed concern about the money needed to
fund +this and other companion rules being proposed. The

Groundwater Protection Act provides for a groundwater protection
fund where fees are to be deposited. The allocation set aside for
the Department of Agriculture to implement groundwater protection
practices 1s $75,000.00. This is the sum reflected in the fiscal
note submitted with the rule. '

Mr. Jerry Gass stated that in general terms he supported the
intent and content of the rule. However, he offered the following
suggestions for revision.

PARAGRAPH 4.6- 1In line 4, after the word "reduce" insert the
words "the potential for". This addition strengthens the rule and
the change was adopted.

PARAGRAPH 6.2~ 1In line 2, delete the word "potential”




and after the word "contamination” insert "in excess of established
groundwater standards'.

The deletion of the word '"potential” was made as it believed
this change strengthens tThe rule, However, "in excess of
established groundwater standards'" was not adopted. Many chemicals
have no established grcocundwater standards. . To adopt this language
c¢ould allow increased. contamination of groundwater just because a
standard did not exist. As the Groundwater Prctection Act is
preventive in nature, the original propeosed language 1is more
appropriate to this rule. This rule is not a mandatory rule but a
procedural rule providing guidance for future groundwater prcblems,
real or potential, dealing with pesticides and fertilizers.

PARAGRAPH 6.3- The CIBA-GEIGY Corporation suggested their be
a better distinction between voluntary and mandatory management
plans such an agricultural chemical management plans either generic
or specific., 1In West Virginia there is probably a greater use of
pesticides and fertilizers in the non-agricultural secter than in
the agricultural sector. 1In order to try and werk their concerns
into this rule, the wecrds "chemical management plans" were inserted
in line 4, after the word "practices".

PARAGRAPH 8.2.b- Mr. Gass recommended deleting everything
after the word "conditions" in line 8. His c¢oncern was that
improved analytical abilities can and will detect increasingly
smaller amounts of chemicals, that do not necessarily reflect a
degradation of groundwater. While this is true, newer predictive
models will have the same effect. The purpose of this paragraph is
serve as a means of identifying chemicals of concern. As such it
is believed all means pcssible should be used to that end. Again
this rule is a procedural rule for guidance in dealing with real or

potential groundwater problems. After the data 1s gathered by
whatever means, then a determination must be made as to a course of

action. Other parts c¢f this zrule and cther rules will be that
determining factor. -

PARAGRAPH 12.1- In line 1, Mr. Gass recommends adding "in
excess of established water quality standards". In line 4, he
recommends placing a period after the word "place" and deleting "
without evidence of contamination™. The recommendation ¢f the
change in I1ine 1 was nct adopted for the same reasons stated in the
comments for paragraph 6.2. The recommendation for line 4 adds
clarity to the paragraph and was adopted.

PARAGRAPH 12.2- In line 1 after the word "contamination', Mr.
Gass again recommends inserting "in excess o©of water gquality
standards". This recommendation was not adopted for the same
reasons stated in paragraph §.2.

PARAGRAPH 12.3- Mr. Gass recommends placing a period after
the word '"considered" in 1line 6 and deleting the words "if
standards are excesded." This reccmendation was adopted as it
strengthens the rule.




PARAGRAPH 12.4.d- Mr. Gass recommends adding the word
"predictable”" just before the word "future" in line 4. This
suggestion was adopted as it was deemed to be appropriate.
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West Virginia Farm Bureau

&,
)
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July 27, 1832

The Bonorsiis Cleve Benmsdict D

Commimsiooer of Agricultare ML 29 52
Wogt Yirginia Department of Agriculture

1500 Nenavha Blvd., Best (]

Charlaston, WY 25305 =
. : Lopi®s Sandy a s
RE: COMMENTS ON PROPOSED REGULATIONS ¢ Brandia, Wy
: Taatace, St
Titlm 81 = Sariem GA ~ Gemaral Oroundwater Protection * ~ St
Hules for Fertilizer and Manures -4

Title €} - Seriea S -~ Primery and Secondary
Containment of Fartilizers

Pitle €1 - Series 1Z2E ~ Bulk Pesticides Operationsl Rules

Title Bl ~ Saries 12T - Nonp-Bulk Festicide Rulas
for Parmanont Operatich Areas

Title Bl ~ Seriss 126 — General Groundwatsr Protsction
Bulean for Pestinides

Title 51 - Saries 22A - Dusi Mensgement Pructicos
for Temporary Cperational Aress uf Noo-Bulk Pesticidus

Titl=a B) - Sorics 22 - Genuric State Managemsm® Plan fTor Peaticides
~ and Fortilizara in droundwatar

Denr Commissisner Depedict:

™ie ix to rewpectfully comssct oo the proposed above-citad rules am
they pertain to sgricultures in West Yirginia.

Pirst, we would lilke to make some geansral comsents on the regulsiioos.

While we appreyciaix your decision to fully camply with tbe froundwater
Frotsction Act particulariy 20-5M-3(c) which rsquirss the wmrious agen—
cins and depariments to promalgats rales am they may be gecowsery to
implemsnt the sutharity granted theam, wa feel that the regulationg filed
by your department excasd the intent of the law.

e can cartainly understand youg desirs to take the laad on this impor—

tant imsus; but we beliewve that it will be difficuit to lwplement zoss of
thase regulatiome until the Water Resources Board setablishes stamdards

as provided in 20-3M-8{a}{2), oObwiousiy, thor= is chranciogical asbigu—

ity in the statute.
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We are alss very comcerped with the ecopomic impact theas reguistiona
will have on the mfriouliuoral industry as well sa state svd  local gov-
arvmant. T2 saveral inntances, the impect i not clesar, however “aig—
nificant®.

Given the scope and impact of tkese reguiations, adaquate study must be
dona to datermins as nemrly am possihle the financial lwpart thase reg-
nlotions will have on Aindividunls, compnunies, atate, county and local

ZoverteEent.

The Groundwater Protection Act capped fees ot %1 million and tharsfore
did not intend toc oxpard the cdost to ecitigens, buainresenes wsnd govern—
memt.

Wa cowpliment yogu on the approeach Lhal wes uped in Ums Senmric Stuts
Mansgemant Pisn for Pesticides snd Yertiliger in droundwarsr, e Fan]
these regulatinne coxply with the law, particularly 20=-5M=8(2} {1} thru
(53}, where voluntary coopssration is encouraged, to conduct atudies,
ramearch, wperimants, demonstraticne, spd to develop public exiucs-

tion prograua.
Pollowing ara the spacifis cosiwntis on sach set of Regulations:

Title 81 - Berios 84 ~ Groumdwater Protection
Rulex for Fartilizer oo Nesnres

The fisoal note providea for an exporditure of $28,000 by the Dapartiesd
of Azricultura. Sincw ths authority sitsd i1a 20-85M, we halisve that
Lbhene axpendiiures sticuld be iagluded in £he Groundwmtar Proteoction Act
Fewa Scheduls BRegulations J7-CESR-58 which have beenr 2.lad aa smargency
regalations by ths Japariseegt of Natural HBssocurces, mnd oot taken gut of

the daperiment’s budyet.

VWa nre also wery conosrned about the aconomic impact on those faros that
nead to irwtall menure bolding facilities, The projsciad coats
range from $12,000 to %100,000 with additionel mbeiliary squipment
cont of 320,000 to 350,009, This could put soms farmg oot of Lusinses,
We would anggest that an in depth sindy be mede on asch site to detar—
sine if altermative methods arve svailable.

Wa covcue with rour anesesssent theat the iwewct on the agricglitural com—
sunity by uwiug Bosl Nerugasont Pructices will be low. Howewvar, we
bealieve it will taks ag extoamive sduestisn program by the Depertsent of
Agrienlturs, the Cooperative BExtension Service and Soil Coanervation
Sarvice. The West Virginia Fare Pursau is willing to provide any
apaistancs that we can in this sattar.
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Page -3~

81-6A-8 Pratecliou of droundwater from Point Bowrce

8.3 and #5.38 ~ Ne rocommnd that these itwo sub—sections be deleted. We
foel thot amctiors 8.2 and 8.da sdequately cover Lhosa aressa that ars
moat likely to caus=s pollution. Tho descripticon in 6.3 and 6.3s are
vagus and lanves room for diffarsnt interpretation by differsnt  people.
Thoge itews would bewt be covered under voluntary beat sanagoment prac
tices, .

8.4 ~ It im racoswended that tlis sub~sactivn be delated. This state—
aent i unclaar. It ix very difficult to deatermine ths voliose of msnure
that woold be produced., Tt is also uncliesr as to what time frams lo
coverad, Agnin, this item would best be covarsd undor voluntary bost

napagement practices.

8.5 thru 5.1)1 - It is recoasanded thet thage sub-sections be deletud.
Thanm ate geunarally conaiderad to ba non-point source and net peint
aourca. Again, we fosl these mress woald best ba addrassed under thas
voluntary boeat sanageswment program.

81—84-=7 -~ Protection of Sroundemter frowm Non-Point Sooroes

7.1 thra 7.3 - It is recomuended that those sub-ssctions bs delated and
replaosed by rafarance to the Soil Conservation Servica Pechmical duide,

Tl ICT smnual provides a complet= list of 3Jest Macagewsnt Fracticoms.
The BMP ara deveioped ao thal Lhey may be used for aite spocific loca-
tiota.

The 85CX sisz updricn thiz marmosl s netr technology im doveloped.

¥ belisve that :f the manual is referencad ruther than listing a fow of
the itaws that are listed ino the regulations, the fars comsunity mnd the
snvirenment will be batter sarved,

Titim Gl~ Series G3 — Priwmy snd Sscondary
Contairment of Fertilisesrs

Fiscal nokte — Aymin, wa point qui that if the rcegulstions are beinsg
promeigatad undsr the authority of Sroondsstar Protection Act, funds
should come from that act and not from the budgsat of the Department of
Agricaiture,

Economic Imspact ~ We are very coccarmed with the "very bhigh" impact
thene regulsiions will bave on the agricultural indonetcy.

The 250,000 to $150,000 coet that retmi? {irss will be required to spend
im a conmiderable investwent. I theae firmsm do spend this ind of
money, we believe that the cost of fértilirer to farmers will ipncrewss
nOTE thor the 310-$20 tkat has basen projeated. Socuthern States
Co~cp projects 378/Ton if the capitol costs are mmortized over a 10 yr,
Wiﬁda
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The other alternative that thess busiomesssz heva iz to pot make the
supanditure and not provide Lhe service ta farasrs. If this happena,
farsars wmay pead to purchase feriilirzar from sut of ehats, inswrring
additional tranweporlation cost snd tarrific inconveniefico.

An i pointed ocut in thws Fronumic Impuct Statasent, "As  thore 3ia no
avidence that fertilisers nre a sajor, or minor, pollutant of groundeater
thers cxn be oo calcuisntion of the benafits to the presept and futurs
users of grountwstar dus to the impect of theas rules.” Wa, thersfore,
recoomensi that these regulatiorns he withdrswn unkil:

1. The Diwviwion of Natural Rssourcss develops a cemiral groundeater
dotn mscaganent syatom, ns providad in 20-SM-8(a) (Z2).

2, Tha Jepartmemt of Africulture develops procsdurss Lo ideniify cur—
rently unknown farmers and firms that will be affectad by thess ragols—
tiane.

3. The Dapurtmpeni ui’ Agriculturs= develops a procedurs to determine @=m
sccurnta estismeties of Lhe cowl Lo farmers and firne for the installzation
of the facilitiex raguired.

ritle 81 — Beries 12H ~ Bulk Peaticideo Gperstiopal Auiss

61-12-H-2 Dafinitioms - 2.7 Recommerzds champing the definition of dis~
chargs to mesn any apill, eotc. cutaide of the secondary contairment
arem. Tha purpose of the secondery centainmsnt is to presant asuch
“apilin" from secaping.

- Title 81 — Series 12T ~ Norr—=BRulk Pasticide Quios
for Pormaneant Oparational Aress
riscel Xaote: The Groupdwater Protaction Act Fea Schedule sstabliishes
$75,000 from the Department of Agriculture for pesticides, Thesse regu-
Iations aa wall as S=riss 129 indicste that 378,000 will be nosded for
anch 127 =fd 126G.

We do not believe that the axtra ¥785,000 should come frow the Dapartment
of Agricuiture’s gepreral funds.

Ecomowmtic Impact om State Covermment
Ons mumt sk the guesticn, “With Lhe atate in dire sconowic times and np
indjcation that pesticides have contaminated groumdwater, iz the cost
benefit ratio Juatified?”
Boonowicel Tepect on Nelitical Svhdivisions

Spacific Industries and Groupm of Citigens (Some as above.)
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Boomcwic Tepact oo Cltivepns/Public at Large

With =n estimstad total coat of imploweniation theee ragulations at
$12,520,00 and the atateseni that "ithewe costs would cause scvee oaell
husinenves io clowe", we reapectfully request that these regulations hae
withdrawn.

Wa do not belisve thet it wmg svar the inteni of the Lagisleture in
pemsing lbw Groundwaier Act ta put people out of business, espacislly
when there has Leen ao indication that a problem exists.

Title 51-12G — GQemers} dronodeater Protsction
alew for Pagticides

Facal Note: ¢75,000 - HWe rscowmmapd that  this money coee from the
Groundwatar Protection Act Poes.

We totally agree with the proygrss =ad policy statesent listed ino
£i-12G6-4.1 thr 4.4.

¥a would encoursge the Dapartment of Agriculture in Coopsration with
othar Stata apd Fedornl Agwocies to develop an  aggreseive sducstion
progtram on the use of Jeat Menugemwnt Practicews.

An aimted in 4.4, wa slec agree that other stops may be necessary, bue
aply aftar "yvalid predictive technoloxy or valid groundwater dats indi-
cates that pesticidsa sre contmminating the groandwatsr of the atnte and
whan tachoelagy develops to  indicste the uendatory best menagesont
practices will he offnciive in tler protection of groundwatsc?,

Mtls 61 ~ fSaries 225 ~ Boat Menagewent Practicss for' Tempornry Opoe—
- atione]l Atrves of Xea -bullk Pesticicdes

In geperal, thoss rogulsticns sre satigfacteory. Howaver, wo ars soms—
wihat concerted by the lack of informastion that the department has oo the
nombar of sitms thet will be affected. Again, an sducationul progrom
would be mast benaficial,

Title 61 - Seriss 22 ~ Gowric Sinte Manegoment Plan
for Pesticides and Fertiliszer im drovrdwater

Fiscal Nots: $75,000 mx asrated preaviously, there 28 only a fotal of
$78,00G in the Groundumtsr Protsction Aot Feo Schedule for use by the
Bepartment of Afrienitura,

Goperral Cosspiita! It 15 o belief thet 1t is this btype of ragulations
thut was intended by the Legislsturs. That iy to say, prior to adopting
other veary castly regulsticmes, one sust Zirst put in place an adoca
tional proygram, provide for an assexssent sud plapning phase  mapdated
in 81—-22-F and eatablish & monitoring program as mamdated in 31-22-11.
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Banovpbhle Cleve Benedict
Commisxionar of Agricolturs
Page G-

In sommary, we Teel thai lbw ceguiaticos ars chrovclogically aot pos~
sibla to implement at this time, I other agantiss have mot performad
their statotory redponsibility thea Lhege agoncies should be heid
accountable for such non performmnca.

The 12,000 mpesver West Ticginia Farw Buresau considers itesl? and its
individuom]l members to bhe very envirompmeatally responsible and cur com—
aants shonld be comsirped as cormtroctive criticism, Ha trust wou
and your agwocy will viee those comments favocmbly,

Bincer=ly,

Richard &. {Steve) Hannsh
Raxmcutive Secratary

HER/vg

=7,

b

. e A L e 8 AR T8 VR AL+ b W




e N e o — —— o

West Virginia m amﬂu\

-

Holstein Association \(C" 7, vo*
Mere. Cathy Brirvec, Secretary/ Treasurer \ \)G’r

Morgantown, WV 26505 ”’,##"’r#’ff/

620 Adalina Avanue
{3G4) 296-5028

f FEGEIVE
: July 28, 1992 [ "j
The Honoraglie Ciesve Denedict

Sommissioner of Agricsulture

VWest Virginla Department of Adaricul turs
1200 Kanawha RBivg.,. Eawst

Charlieaston. WY 25305

Dwar Commisgloner Bensgdict:

At our last bBoard of direciors meeting Steve Hannah, Execustive
Seeretary, WY Farm Bursau, spoke ta us about the following proposed
leglalation: ‘

Seaneral Groundwatsr Protection Fulesm for
Fertilizer and Manures

Title &l

Sarles 53

Title 8§ = Serise 88 « Primary and Secondary Contalnment of
Fertillzers

Titlea 61 - Seriem 12H

Buik Pesticides Qperational Rules

Non~Bulk Pestlicloe Rutus for Permanent
Qeeoraticn Arsam

Title 61 «~ Saries 121

Title 6 - Serlsn |26 = General Groundwater Proteotion Rules for
Pest lcides

Tltis 61 - Saries 22 -+~ Begt Management Praciices for Temporarcy
Operaticnal Arwmas of Hon-DBulk Pewstjcldes

Mr. Hannanm suppiled us with & copy of theese regulations and
unclerstane the ceaciine for comments on these regulations l=s July
30¢th,

We dlscuasses the seohomic Mpact these regvlatlons would have an the
Agrisuitiral [nouetry as well as mtate and iocal government.
Consmldering the fallowing foung In the BEoonomle Impast Statament of
Titie 61, Serlem SB = Primary ana Secondary Conitalnment of
Fertillizers: *As thers (% no evigence that fartillizers are a major, or
miner, paliutant of groundwater there zan be no calculatlon cf tns
benefits to the present ana future ussre of groundwaier dus £o the
impact cf themsse rylest, we fee! aceguatw mtudy must bhe done ko
determine the financial ilmpact tnese regyulations will hazve aon
ingivicuais, companies, state, gounty, and local govessment,




SEUTHRIEZ

Mr. Hannah ha= commented on specific parts af cach proposed .
imgisiation and we trust you wlll view these comments favorably. We
ars concerned apout the sconomic Impact upan the dalry lndustry whj
is already cverpurdensd with sxpenses and wlth low mllk prices. We
appreciate the sfforts of tha WY Farm Bureau to reflect the concern
af tha agrleulture industry in this statse,

Sincarely,
~-@U’bm 2711,&%424

ivan McCombs
Pracident




SIERRA CLUB

B Q. Box 4142
Morgantown, WV 26504

July 23, 1992

Barbara Smith

Compliance Division

West Virginia Dept. of Agriculture
180C Kanawha Blvd., East )
Charlestecn, WV 25305

Dear Ms. Smith:

I am sSubmitting the following ccmments regarding the
propesaed groundwater regulations on behalf of the West Virginia
Chapter of the Sierra Club. Wz have 1long advocated strong
groundwater protecticn legislation for West Virginia and are
strong supporters of West Virginia's Groundwater Protection Act
cf 1991. Thus it 1s dissappcinting to see such weak and
ineffective rules being prcomulgated to enforce +the Act. wWe
believe that these proposed regqulations violate the intent of the
Legislature in passing the Groundwater Protecticon Ack.

The Act states "it is the public policy of the state of West
Virginia tc maintain and protect the state's groundwater so as to
support the present and future beneficial uses and further +to
maintain and protect groundwater at existing quality where the
existing guality 1s better than that required +to maintain and

protect the present and future beneficial uses." It further
states "Peollution of groundwater shall not be cgonsidered a
beneficial use." The Legislature intended that the regulatiomns

proposed under the Act ‘''provide for the establishment of
groundwater protection programs consistent with this Article;™
and '"provide for such enforcement zand compliance mechanisms as
will assure the implementation of the state's groundwater
management program."” I cannct bkelieve +that these proposed
regulations will even come close to fulfilling the intent of the
law. ’ ' ’

I wish to first cite several major gaps which exist in
groundwater regulations currently keing develcped that are
relevant to these regs. Specific comments on the weaknesses of
the propecsed regs and suggesticons for their amendment will

follow.

1. The issue of land applicaticn of wvariocus sludges, soil
amendments, f£ly ash, and other solid wastes being applied as
beneficial uses has not been addressed, in spite of Ffregquent
requests to do so. . While many of these materials are actually
solid wastes that are being dispesed of on land, their organic
matter or mineral nutrient content allows them to be exempted
from solid waste regs under the beneficial use provisions.

Although we do not wish to impede the application of those

““Not blind cpposition to progress, but cpposition 1o blind progress.”

WEesT Vircinia CuaprTer




materials thai truly do present bhenefit to the land, many oI
these substances produce a leachate that may be high In heavy
metals, toxic organic compounds, or strongly alkaline or acid
forming constituents. The definition of fertilizers and manures
must be expanded to include these sco-called beneficial materials
into a regulatery program 1in order +to assure that these
beneficial uses are in fact beneficiazl and not just a convenient
way for industry to avoid solid waste regulations.

2. Underground storage tanks for fuels used on farms were not
included in regulations proposed by DNR to regulate groundwater
impacts from these tanks kecause "Dept. of Ag wlll handle those'"
or sc envirconmentalists were told. While the wvolume <f these
tanks 1is generally smaller than for many commercial facilities,
their potential to ccontaminate groundwater is still very
significant. An enforceable maintenance and monitoring program
is needed. .

3. These regs do not contain adequate remediation reguirements i1if
contaminaticn should occur. Furthermere, no mentlicon is made of
how wviectims of polluticn are to be compensated. As such, there
is wvery little enforcement incentive +to encourage voluntary
compliance with these regs. Obviously, prevention is
considerably . cheaper than remediation, wunless the cost of
remediation is borne only by downstream users and not the
polluter. Without the "stick" of remediation and cleanup costs,
there is no incentive to follow the carrot of prevention Ly
complyving with these regs. Thus the Dept. is left with an
enforcement nightmare.

4., These regs alsco lack any mentlon of a monitcoring program.
Without even a semblance of a monitoring program, the regs are
totally unenferceable. Section 5 Paragraph (d) of the Act
clearly states that agencies shall develop practices to prevent
groundwater contaminaticn and states specifically that such
practices shall include "remediaticn and monitoring'.

Areas discussed in these regs which must ke amended include:

5. Enfcrcement. Regqulatory actions by the Commissioner are
discretionary. The regs should be amended to make regqulatory
acticn by the Commissioner mandatory when pollution is occcurring.
Citizens must have some assurance that their groundwater will be
protected and that action to steop pollution will ke forthceoming.
A regulatory agency should not have the discretion to knowingly
ignore pollution which vwviclates West Virginia's groundwater
protection law. Cther states, such as Wisconsin, have adopted
regulations which require regulatory agencies to evaluate, among
other regulatory responses, "the practicality of stopping the

further release" of a pollutant that exceeds greoundwater
standards, and "the risks and benefits of continued operation of
a feacility, practice, or activity.” Unless these enforcement

options are spelled out and made mandatory when polluticn is
occurring, the enforcement program simply is not credible.




6. Definitions of regulated facilities. Series 12-I defines
"non-bulk permansnt operaticnal areas" as those exceeding 300
gallons ligquid, 3900 pounds dry weight, or 15300 pounds active
ingredient handled over thirty days. Areas smaller than these
are not regulated. Serles 6A defines feedlots te be regulated as
those with more than 1000 animal units (500 in vulnerakle areas).
Facilities handling much smaller veolumes of pesticides, or
feedlots with many fewer animal units, could present very serious
risks to groundwater, vyet these regs do not provide for any
mandatory enforcement activities for these facilities. As such,
these regs clearly fail in their legislatively-mandated purpose
of "providing such enforcement and compiiance mechanisms as will
assure the implementation of the state's groundwater management

rpraogram'. , R

7. Timetable for implementation. Various timetables are proposed
for mandatory porticns of these regs, ranging from three vears
for bulk pesticide storage facilities, up to ten years for
feedlots. I believe that these timetabkles are simply toc long to
provide any incentive for a credible groundwater proctection
program. OQOur experience has shown that, if given three years to
implement a rule, nothing will ke done for twe and a half years.
If given ten years, nothing will get deone for nine and a half
Vears. Is there any credible justificatien for delaving
implementation of these rules meore than two vears?

8. Findings. Many of the policy statements not only contradict
these of the Act, but are contradicted Internally within the regs
as well. TFcr example, in Series 6A arnd in 12-G, paragraph 4.1,
the Commissioner finds that current knocwledge is not sufficient
to develop mandatory practices that will effectively protect
groundwater. Yet Iin the next paragraph, 4.2, he believes
voluntary practices will be effective in protecting groundwater.
How can voluntary practices be effective, while mandatory ones

won't?

9. Making wvoluntary regs mandatory. Paragrahs 4.4 and 4.5 of

series 6A and 12-G reserves the right of the Ccmmissioner to
make mandatory various practices when menitoring data indicate
that pollution has occurred. This provision is directly contrary
to the provisicns of the law and to the principle of prevention.
After contamination has coccurred, it 1s too late to prevent it
through mandatory rules. The Legilslature mandated a policy to
protect and maintain existing groundwater quality ''unless it is
established that (1) the measures necessary to preserve existing
quality are not technically feasible or econcomically practical
and (2) a change in groundwater guality is justified based upon
economic or societal okbjectives.” If the mandatory provisions
are technically feasible after contamination has occurred, they
are also feasible before. If£ the prcvisions are made mandatory
after contamination has occcurred, then the contamination clearly
is not Jjustified Dbased on economic or societal objectives,
otherwise mandatory provisions would not ke neaded. While I
recognize the wvalue of & phased 1n regulatory program, the




procedures identified in this section are clearly inconsistent
with the intent of the Act as well as the prccesses spelled out
in the Act. ; :

10. Penalties. This section needs to spell out specific
penalties for specific acts, or alternatively, indicate the
liakility incurred for contaminating groundwater. Paragraph 9.1
in particular clearly limits the Commissicner's akility tc assess
penalties and, furthermore, places a substantial burden of proof
cn him to show that viclations were ''grossly negligent, reckless
or intenticnal”. This is directly contrary tc the need, which I
have expressed above, for nondiscretionary enforcement actions
for wviclations. The language throughcout this section seems to
imply that just about any excuse will relieve a polluter of any
liabklilities for penalties.

In conclusion, we urgé the Dert. of Agriculture to revise
and strengthen these regs to address our ceoncerns and te bring
them into compliance with the Groundwater Protection Act. We
cannot suppcrt thesse regs as currently drafted because they
undermine bkoth the intent and the letter of the law. We
anticipate submitting additional comments regarding specific
language before the close of public comment. Thank you for the
oppeortunity to present our views.

Sincerely,

_/jwm, koo
James XKotcon, Chair

West Virginia Chapter of the Sierra Club

cCt
Chuck Chambers, Speaker, WV House cf Delegates
Dr. Eli McCoy, Chief, Water Resources Section




i CIBA-GEIGY

CIBA-GEIGY Corporatien

P.C. Box 18300

Greensbhore, North Carcling 27419
Telephone 819 832 6000

July 24, 1882 ’ B

Mx. Rokert Tramm

Wesz Virginia Jepa::meﬁ- of
ng:‘_\.‘u_o_..h_ R _
1200 Ranawha Boulevard, Zas:
Charleston, WV 2530%

Dezr M», Frame:

SUBJECT: . LCOMMENTS FOR TES RICOE
V1204 - GROTNDWATTR PROTECTION RULTS FOR _SESTT r“ID_“:’
WY 1202 - BULK PESTZCIDS CEERATION RUIES
Wy 1206 - NQN-3UTX PISTICIDOE RJUIES FOR PERMANET

op = LRTR
WY ~ SEST MANAGEMENT PRACTICE TOR TEMPORADY
SESATTIONAT g ’

WY 1297 - GENSRIC STATE MBNAGEMENT 2LAN TC2 FESTISIDRS
AlND TN CROUNDWLIE

The Agriculifural Diwrwision £ CIBA-GEIGY Corporatisn

and supplier oI pesticides tc West Virginia’'s imporiant ag

industry. As such, the Division is interested in regulaioxy proposals
and management plans thact may impact the users of thess pest majagement
=zols. The purpose in this correspondsnce is to ofZfer comment for the
record cn the above noted Droposals &s identifiad by secner g nunber and

citlie. .

The Agricultural Divisiocn is supporztive of rules and practices zhat
promote envizonmental protection while allewing the beneflits of pesti-~
cides to be received by the public. CIBA-GEIGY supporss =hs above
sub’ect proposals and encourages their collective adoption. We also
cemmend you and yvour Cepartment Zor the vision and wisdom illustrated by
the balance s=zern in the proposals metween environmental prstection,
rellance on sducatiocn and pest management practices to achieve
DCepartment environmental protection geals

Znclosed zrs specific comments on the respective proposals That should
ke included in the hearing recoxzd. - -

Thank yeu Zor the opportunity to comment and to lend support for

adoption 2f these proposals.

Sincerely,

C,D\.@,\/Qu /Cj Q@Q/CU o

Charies &. Rock
Manmager, State Government Relations

L50Z2CCGO724CGER




Specific Comments on Proposed Rules

Submitted by
CIBA-GEIGY, Agricultural Divisicn
(Underline Connectes Suggested Revisicons)

{V-2204 - Generil Groundwater Protecticon Rules for Pesticides
Ticle 61, Berieszs 12-3) ) N .

§61-12G-3 Definicions

2.5 "Nen-bulk seszicide" (Page 2)
The definitisn as proposed crsates a gap berween itself and the "3ulk
Dns“c*da”morcposec definition of 3.3. The non-bulk definition covers . .
iess than 36 gallons Iiguid and 100 pounds dry while =he bulk
fon “zddresses guantizies of greatar than 53 gallons liguid or . -
pounds drv. This creatas a "no-mans-land"” for containers of 35 gallons I ’

Similarfy, a 100 pound welght contalner wouid follow chbside eitier
tion or meer Hoth.

cunce tc 35 ¢allons 15 ounces as meeting both definiticns or neither.

"Norn-bulk.pesticide” means any liguid ox non-licuid pesticides discrib-
, EZXX ox repackaged in ccntainers of £ifsv-Iive (53) aa1lo:5 or leszs .
iquid or ope hundwed (100) povnds op less pet drv weight and faciudes all .
esticides not meeting the defliiaition of bulk pesticides,

$61=13G=¢ Program and 2olicv Statsments

Subsecticon £.4 (Fage 2) provides Zor the phrass "maidatory Dest management .
ractices" while In 4.2 sps2ks to "volurnzazy'" plans. In order =o snsure

clezr and reasornad distinczion between mandatory znd VOLJTua“‘, we stroaglv - o

recommend that veluntary pracilices and plans be associated with nesu manage-—

ment plansd while marda:orv practices e ,erme~ agr:c”l;L*a_ chemica manage-

ment pians or practices. This may necessitate defind *escec: ve
terms. : - -

Thls suggestion fuxther illustrates in policy ouzlin
4.3 as being the foundatiom of the West Vizginiz app
thanges would be needed in subsection 4.4.

24 in subsscticn 4.2 and
roach. Appropriate

Suggested revision: ’ ’ ' T ' -

4.4 (Pzge 3) - The Commissicner. resgrves the right zo _develop mandatory
igs;;;;zsgé__d_gm;ca= mavagement.nlans either chemical spagific o= cene;;g_;a

nature by rule xux ) - o .



Specific Comments on FProposed Rules

Submitted by
CIBA-GEIGY, Agricultural Division
{Underline Connotes Sfuggasted Revisions)

WV-1205 - Bulk Pesticide Cperational Rule

3.2.e (Page £) Change the word "distributiag' in the fizst sentence o
fsvribution.” :

appropriate state"” at end c sentence.

3.4. (Page &) 3trike the phrase

$61-12H-4 Bulk Pesticide Storage Facility Registroy

4.1 (Page 4) - The zmropcsal prévides that the Commissioner "may" require
arntel notification kv the produch manufacturer or regist-ant without
specifying the xeason Zor such notlification. This provisiorn should either be
deleted or further eynlana:;on citing such conditions &s to when the
Commissisnars would require notice. "The vagueness and ambigul:v of the
sukseczion would nopefully e removed., In addltion, the phase "appreoprizte
state regulatory ageacy'" (Page I} should be deletmed and replaced with
"Department.” - -

§61~123-5 3ulk Storage Facility Reguirements

5.1 Storage {Page 3)

S.1.p - Primary Containments: Strike the shrase "shall be” Zzom the end £
the fourth line raplacing it with the word "are." Stxike the phrase "siaall
pe" from the sixzck line as it is inappropriate.

5.1.c.2 (Page S and 6) - The proposal pravides for 110% and 100% containmenc
capacities for storage outside and under roof, zespectively. TYou may wish o
consider Lrncreasing these fo 125% and 110%, respective T

1y to he more
censistent with U.S. ZPA directicns and current thinking. In so doing, the
futuze may be less uncertain Zoxr These facilities.

S.2.2.D (Page %) — Tne wordiag of the subpaxt implies that the Coxmmissionex

is tTo appxzove "floox designs” and "ceatings" while suckh designs and ceatings
are only “encouraged." This should e clariZfied as to the principal intent.

$5.1.¢c.E (Page &) - A need Zor recognition of the use cof "automatic sump
Tumps" as provided in 5.1.¢.D0 is apparent. These pumps can be uvtilized under
a defined sat of circumsiances in 3.1.c.D while in S5.1l.z.E "approval of zhe
Commissicner" is regquired. Aporoval by the Cotmissicner in this case appsars
warranted. o ’ o

Suggestad revision:
5.1.2.E = Fleor cr in~wall draing ==x Sump pumes. shall ke »=zchib

the secondary containment area
apeproved by the Coxmmissioner.

wn
M)
O
Ré)
m: .
Y
It
e
o]
4]
4]

5.2.a& (Page &) - Change u"e wo*a,”ope:ation” te "operating" in the Zirst




5.2.5 (Page 7) - -The proposal provides fox a 3-vear 2ffectivée date of the
operaticnal area containmenc. reguirement vet provides S vears Zor the sscon-
dary containment reguirements (5.1.c) at a mulk Zagility. The diffesrenzia-~
tion is nmect withousz jus:ificatio1, nowever, i1t appears that the iatervals are
opposite what would make good business and constructicn sense. The secondary
contaimment is likely to Se the most expensive part but fittiag sessndary
containment to coperatlonal area containment already in existence may szove 2o
be a tremendous challenge ending in envirconmental compromise. You mav wish
to consider a2 compromise. of 4 yesrs from enactment 1if 32 yvears for both
requirements proves unacceptable per othar testimony. : :

$.2.4 (Fage 7) FTrom the second santense strike the word "appropriate.

5.3.b A (Pa age 3). - The proposal for inspesiion 2f containers and apourse-
nances weekly during the use-season should be sxpanded o Include inspections
uh_le =he Bulk pesticide 1s in storage. It 1s a commen practice Lo
"warehousse" bulx gesticide during tThe non-use season ¢l a oontract hasis.
Zasvéctions should likewise occur.

ue —ed Revidion:

.3.b.4 for bulk pesticide zeniainers and. a*p4 Tenances, at least weekly

uring the use_ sezson znd wherever pastiside ? Lored thearelin,

o, in




Specific Comments on Proposed Rules

Submitted by
CIBA-GEIGY, Agricultural Division
(OUnderline Connotes Suggestad Revisions)

Wv=1206 = Non-3ulk Festicide RPules for Permanent Operaticnal Areas
{(Title 81, Sexies 12-I)

§61-12I-3 Fermanent Operational Areas

- The S-yesar effective date of the propscsal shou d be consistent with
er implementation reguirements for permanent operational and buik
ntainment. Again, 4 vears, as suggested in $61-123-3 appears to ha
sonable. Thrse years may prove to be sufilcient to allew for implemsnia-—
noin all cases. :

o

(T H (O (Y
P O b
]

[
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The title

Specific Comments on Proposed Rulaes

Submitted by
CIBA~-GEIGY, Agricultural Division
{Underline Connctes Suggested Revisions)

Best Management Practices for Temporary Operaiicnal Arezs
of Nen-Bulk Pesticide ) ’

i3 unclesar and dees 1ot reflect the intent of the guidelines.

Suggested revision: Retitle to. Basg Hanzgement 2racuices Guidelines ot

Iempoxary Oopgrational Area af Nop-3ulx Pesticide Storage, Miwing arnd Leadirs
Q"-EI--?Q_QQ_ -

§61-228-2 - Definitions

2.1 "Bulk Pesticide" and 2.3 "Non-3ulk Pesticide.” See commenzs and

suggested revisions noted $81-123-3.5 to clarify respective definizisn gan.




Specific Comments con Proposed Rules

Submitted by
CIBA-GEIGY, Agricultural Divigiocn
(Underline Connotes Suggested Revisicns)

WV=-1207 - Géneric State Management Zlan “or Zasticides and
Tertilizer in Groundwater

It Is suggessted that plan include a clearer distinccion betwea= wol untary
best maragement practices and mandatory practices by identifying the latzasr
as ag:ic;;;gra_ chemical management plant either generic or specific. 3See
comments under $61-12CG-4 - Programs and Scllicy StateEments.
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GENERIC STATE MANAGEMENT PLAN FCR
PESTICIDES AND FERTILIZER IN GROUNDWATER (651-22)

Public Hearing to Consider Proposed Rule
QOral Comments

Building 2, Guthrie Agricultural Center
Charleston, West Virginia

July 21, 1992
1:00 p.m.

Present: Jerry H. Gass, Scuthern States Coop., Inc.
John McCallister, Scuthern States Cecop., Inc.
W. B, Buffaloe, Rhone-Poulenc, Inc.
Barbara Smith, Directer cf Compliance Division, WVDA
Bob Frame, Director of Pesticides Division, WVDA
Dwayne (0’'Dell, Marketing & Develcpment, WVDA
Paula Mocre, Compliance Division, WVDA
Note: Due to the number of people present at the hearing held
July 20 at 9:00 a.m. and To expedite the hearing

schedule, Mr. Gass requested and was allocwed the
oppertunity to comment on this rule earlier.

MR. GASS: I am Jerry Gass with Scuthern States. I
appreciate the cpportunity to comment on Serlies 22.

On BSeries 22, Generic State Management Plan for
Pesticides and Fertilizer in Groundwater, in general terms, we
support the intent and content cf this proposed rule. There are
some specific changes that we would suggest.

Paragraph 4.6., line four, after the word "reducse" insert
"the poctential for."

In paragraph 6.2., delete the word "potentilial" and after
the word ‘"contaminaticn," insert "in excess of established
grouhdwater standards."

Paragraph 8.2.0b., we would recommend deleting everything

after the word '"conditicns." The reason for this deletion is that
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2
we disagree with the concept of implementing programs or taking
actions merely on the basis of an increase in concentration.
Again, as I have covered in speaking to two of the previcus
situations, there is a question of advancing technology making more
and more minute amounts detectable when there is, indeed, no threat
to environmental standards or human health in any way. Just
simply, the techneclegy continues to improve.

Paragraph 12.1., after the word "contamination," we would
suggest adding, "in excess of established water quality standards."
Then in line four, we recommend placing a period after the word
"place" and deleting "without evidence of c¢ontamination.”

Paragraph 12.2., line one, after the word
"contaminaticen,” we would recommend inserting, "in excess of
established water quality standards.”

Paragraph 12.3., line six, we would recommend inserting
a period after the word "considered" and delete "if standards are
exceeaded." ,

Then in line four of paragraph 12.4.d., just before the
word "future," insert the word "predictable."

That concludes my comments. Again, I really appreciate
the cpportunity, both for the opportunity to make the comments and
the opportunity to speed things up. Beb, Barbara, I really
appreciate it.

MS. SMITH: Thank vyeou, Jerry. Deces anyone else want to

make comments for the record at this point? Then we will recess

“the hearing and this is the end of the comment period for the




W W

people who are here at this time.

(Hearing recessed at 10:15 a.m. and reconvened
July 21 at 1:00 p.m.)
MS. SMITH: Since nc one 1s present who wishes to
cemment, this hearing is now closed.

(Hearing clesed at 1:30 p.m., July 21, 1992.)




Present:

GENERIC STATE MANAGEMENT PLAN FOR

PESTICIDES AND FERTILIZER IN GROUNDWATER (61-22)

Public Hearing to Consider Proposed Rule
Oral Comments

Room 315/316 Percival Hall, Forestry Building
Evansdale Campus, West Virginia University
Morgantown, West Virginia

Friday, July 24, 1992
1:00 p.m.

John Baniecki, WVU Extension Service, Morgantown, WV
Mark McFarland, WVU Extension Service, Morgantown, WV
Dale Monks, WVU, Morgantown, WV

Peggy Powell, WVU Extension Service, Morgantown, WV
Luther Smith, WVU Extension Service, Morgantown, WV

Barbara J. Smith, Director of Compliance Division, WVDA
Bob Frame, Director c¢f Pesticides Diwvision, WVDA

No comments were made.

(Hearing cilosed at 1:3C p.m.)
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FAX: (304) 558-0830

FROM: JUDY COOFPER, DIRECTCOR, ADMINISTRATIVE LAW DIVISION

i

DATE: Epril 19, 199

THE ATTACEED RULE FILED BY YOUR AGENCY HAS BEEN ENTERED INTO OUR

COMPUTEER SYSTEM. PLEASE REVIEW, PRCOF AND RETURN IT
CORRECTIONS. IF THERE ARE NO CORRECTIONS, PLEASE S5IGY

WITH ANY
THIS MEMO

AND RETURN IT TO THIS OFFICE. YOU WILL BE SENT A FINAL VERSION OF

TEZ RULE FOR YOUR RECCORDS.

PLEASE RETURN EITHER THE CORRECTED RULE OR THIS FORM WITHIN TEN

{10) WORRING DAYS OF THE DATE ¥YOU RECEIVED THIS REQUEST. CALL IF
YQOU HAVE ANY QUESTIONS.
SERIES: _22 TITLE: 61 Agriculture
* TEZ ATTACHED RULE HAS BEEN REVIEWED AND IS CORRECT.
SIGNED: /%€2404 23 ?:4,hd,
TITLE OF PERSON SIGNING:_ ) siesfor LPoiheiile [oein
DATE LLwy% AL
P R L R LA E R R E RS S AR R R
* TEZ ATTACHED RULE HAS BEEN REVIEWED AND NEEDS CQRRECTING. THE

CCREECTIONS HAVE Z2EEN MARKED.

SIGNED:

TITLE OF PERSCH SIGRIWNG:

DATE:

NOTE : IF YOU ARE NOT THE PERSCN WHQO HANDLES THIS RULE, PLEASE

FORWARD TO THE CORRECT PERSON.




