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AGENCY: __State Lottery Commission TITLE NUMBER._ 179

CITE AUTHORITY West Virginia Code §79-22-5{a)
AMENDMENT TO AN EXISTING RULE: YES NO__X

IF YES, SERIES NUMBER OF RULE BEING AMENDED:

TITLE OF RULE BEING AMENDED:

IF NO, SERIES NUMBER OF NEW RULE BEING PROPCSED: 3
TITLE OF RULE BEING PROPOSED: __Video Lottery Games

THE ABOVE PROPOSED LEGISLATIVE RULE HAVING GONE TO A PUBLIC HEARING OR A PUBLIC
COMMENT PERIOD IS HEREBY APPROVED BY THE PROMULGATING AGENCY FOR FILING WITH
THE SECRETARY OF STATE AND THE LEGISLATIVE RULE MAKING REVIEW COMMITTEE FCR

THEIR REVIEW.

Arthur L. G1
Director
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August 18, 1993 e F
TO WHOM IT MAY CONCERN
Title of Rule: deo Lotiery Games
Title Number: 179
Series Number 3
Pursuant {o West Virginia Code § 5F-2-2(a), the undersigned hereby
consents to the filing of the foregoing ruie
Signed this sixteenth day of August, 1993
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Gasten Caperton
Governor

Department of
Tax and Revenue
James H&. Paige /1]
Secrerary

West Virginia Lottery
Arthur L. Gleason, Jr.
Director

Lottery Commission
William Abraham
M. Eric Frankovitch
David H. Gardner
Anthony Glambrone =
C. Steven Hyre
Lagwrence Pack
L.J. Trupo

312 MacCorkie Ave.. 8. E,
P. 0. Box 2067
Charleston
West Virginia 25327-2067

Phone 304-538-0500°
FAX 304-558-332)
1-800-WVA-CASH
1-800-WVAWIN

ORDER

The West Virginia State Lottery met in regular session on the thirteenth
day of July, and after fair and full consideration, amended and approved a
document styled W irgini ive Re i

Games, and ordered that the document be filed in the office of the
Secretary of State of West Virginia for the statutorily required thirty day
comment period.

Between the thirteenth day of July, 1993 and the twelfth day of August,
the Commission has received and considered several written comments
from interested citizens as well as mformation from the lottery staff
concerning suggested changes the Commission considers to be of a
technical clean-up nature.

The Commission met on the sixigenth day of August, 1993, in regular
session, and amended and approved said proposed regulation.

1t is, therefore, ORDERED that the proposed Video Lottery Games
Regulation, as amended and adopted on the sixteenth day of August, 1993,
be filed this day with appropriate and required documents in the office of
the Secretary of State of West Virginia and in the office of the Legislative
Rule Making Review Committee as the agency approved proposed new
Legislative Rule 179 CSR 3.

Approved by the West Virginia State Lottery Commission and given by
my hand this sixteenth day of August, 1993.
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William Abraham
Acting Chairman
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Rule Title:

APPENDIX 2

FISCAL NOTE FOR PROPCSED RULES

Video Lottery Gamss

Type of Rule: X Legislative Interpretive Procedural
Agency West Virzinia lotterv Commission
Address 312 MacCorkle Avenue, S.E.
Charleston, WV 25314
1. Effect of Proposed Rule
L, ANNUAL ~ FISCAL YEAR I
INCHREASE ;DECR‘!‘.ASR CURRENT e THEREMPTER
for = —= ==~ ; ——
ESTIMATED TOTAL $ !s $ $ $
CosST 250,000 -0 = 250.0001 150,000 1iQLDOO|
PERSONAL SERVICES 1110,000] -0- 130,0001110,000/£10.000!
CURRENT EXPENSE 40,000 | -0- 40,000] 40,000 40,000
REPAIRS & | |
ALTERNATIONS -0~ -0~ -0- -0~ -0-
EQUIPMENT 100,C00 ~-0= 100,000 -0~ ==
-0- 1 -0- -0~ =0~ -0-
=SS =

2.

3.

Explanation of above estimates:

Parsonnel:
Expense:
Equipment:

Objectives of these rules:

To permit operation of video lottery type games at the State's Iour

pari-mutuel race tracks.

-

software
to control terminals at race tracks,

1 Computer Operator; 2 Security Persons; 1 Accountant
Travel related expenseas;
Central computer




Rule Title: Video Lotterv Games
4. Explanation of Overall Economic Impact of Proposed Rule.
A. Economic Impact on State Government.
Nene
B. Econcemic Impact on Political Subdivisions; Specific

Industries; Specific groups of Ciltizens.

This tule is designed to previde revenue source for
parimutuel tracks, all of which are significant
employers. X

c. Ecenomic Impact on Citizens/Public at Large.

Meost patrons of West Virginia's fdur tracks arse
residents of other states. Most employees of the tracks
are West Virginia citizens., State revenues will also be
enhanced by $3 to $5 million.

Date: August 16, 1993

ized Reprensentative

Arthur L. Gl
Director, W




DATE:
TO:

FROM:

August 16, 19383 LT

LEGISLATIVE RULE-MAKING REVIEW COMMITTEE

West Virginia State Lottery Commission

LEGISLATIVE RULE TITLE: Video Lottery Games

1. 'Authorizing statute(s) citation WV Code §28-22-5

Date filed in State Register with Netice of Hearing:

July 13, 1993

What other notice, including advertising, did you give
of the hearing? R

Newspaper and TV News Coverage

Date of hearing(s): Written Comments Only

Attach list of persons who appeared at hearing, comments
received, amendments, reasons for amendments.

Attached X No comments received

Date you filed in State Register the agency approved
proposed Legislative Rule following publie hearing:
(be exact)

August 16, 1993

Name and phone number(s) of agency person(s) to contact
for additional information:

Richard E. Boyle, Jr., Director (as of 9-1-93)

John Melton, Executive Assistant

558-0500




If the statute under which you promulgated the submitted
rules requires certain findings and determinations to be
made as a condition precedent to their promulgation:

a. Give the date upon which you filed in the State
Register a notice of the time and place of a
hearing for the taking of evidence and a general
description of the issues Lo be decided,

n/a

b. Date of hearing: n/a

c. Un what date did you file in the State Register the
findings and determinations required together with
the reasons therefor?

n/a

d. Attach findings and determinations and reasons:

Attached




WEST VIRGINIA LEGISLATIVE REGULATION

BRIEF SUMMARY (OF PROPOSED RULE

The West Virginia S8tate Lottery Commissicn has wvotaed to
alleow video lottery terminal games at race track facilities also
licensed by the West Virginia Racing Commission as pari mutuel
race tracks. Ths rule estzbliszhes licensing reguirements for
race track video lottery licensss 3s well as permits for terminal
eguipment manufagturers, security pesrzcnnel and service
technicians. Thizs rule contemplates that terminals will be
purchasad or leased by each licensee race track. The net income
after prizes is divided betwean the licensee and the Lottery
Commission on a 60%-40% basis. This rule also contains due
procass procedural rules contemplated by W.Va. Code §82%A-~5-1 af
seg.

This 1s N AN emergency rule.




WEST VIRGINIA LEGISILATIVE REGULATIONS

WEST VIRGINIA LLOTTERY

2 &
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VIDEQ LOTTERY GAMES
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Filed:

§ 179-3-1.

General.
1.1

+1
1l

Scope. - These regulations govern the ostablishment and maintenance of
lottery games in West Virginia.
1.2  Authority. - W. Va. Code §§ 29-27 5 and 29A-3-1 et seq.

video
1.3 Filing Date. -

1.4 Effective Date. -
§ 179-3-2.

Definitions. - As used in these regulations and unless the context clearly
requires a different meaning, the following terms shall have the meaning ascribed herein, and
shall apply in the singular and in the plurel
2.1

2.2

"Applicant™ means any person arplying tor any video lottery license or permit.

"Associated equipment” means any huwdware connected to the video lottery system,

other than the video lottery terminals or components of a regulated public utility, located on the

licensee's premises to perform communication, uiidation, or other functions.
2.3

"Background investigation” meuns 4 security and credit investigation of a person

who has applied for a video lottery license or permit, or who is so granted a license or permit,

in the capacity of a manufacturer, retatler, service technician, or validation manager.
24

“Commission” or "State Lottery {
Commission created by W, Va. Code article 29-22. or its delegates.

‘wimimission” means the West Virginia Lottery
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2.5 "Control™ means the authority to direct the management and policies of an applicant
or licensee.

2.6 "Costs" means reimbursabie Commnission e¢xpenses which are chaiged o and
coliected from applicants or licensees for the expenses incurred by the Commission in the
t&b[mg and examination of video lottery terminals, conducting hackground mvestu,duons and the

ccomplishment of other relevant activities.

2.7 "Disable® or "Termina) Disable” weans the process of executing a “shutdown”
command from the cental system which causes some or all video lottery terminals to cease
functioning. :

2.8 "Display” means the visual presentation of video loftery game features as shown on
the screen of a video lottery terminal,

2.9 - "License”, or "video lottery lcense”, or "livensed race track™ means guthorization
granted by the Commission to a person, as.xoud[i(m or corporation which is first granted a
license by the West Virginia Racing Commission to conduct thoroughbred or greyhound racing
meetings pursuant to West Virginia Code §19-23-1 permitting the applicant to offer its racing
customers the ability to make video lotiery wagers @n video lottery terminals authorized by the
Lottery Commission and electronically connected o the Lotery Commission’s controllm;,
computer in defined video lottery activities.

2.1 “"Lottery” means the public gaming systems or games established a.nd operated by
the State Lottery Commission.

2.11 "Net terminal income" means ior cach video lottery terminal the total amount of
credits played less the toial amount of cradits woq.

2.12 "Manufacturer” reans any persea holding a permit granted by the Commission to
engage in the business of designing, building. constructing, assembling or manufacturing video
lottery terminals (VLTs), the internal computer or the random selection generator thereof, or the
cabinet in which the same is housed, and whoese product as intended for sale, lease or other
assignment to a video lottery licensee [pari muiue! truck| licensed by the Commission.

2.13 "Own" means any beneficial or propriviary inteérest in any property or business of an
applicant or licensee. "Own” shall also meun the exclusive constitutional and statutory contro!
of lotteries and lottery-style wagering within Lhe horders of the State of West Virginia by and
through the West Virginia Lottery Commissivn authorized by Arricle 6, Section 36 of the West
Virginia Constitution and established by §25-22-2 uf the West Virginia Code.

2.14 "Permit" means authorization grantud by the Comimission to a person, association, or
corporation to function as either a manufacturer, seriice techaician, or validation manager.
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2.15 "Person” means any natural person, corporation, association, partnership, limited
partnership, or other entity, regardless of its form, structure or nature,

2.16 "Player™ means a person who plays a video lottery game on a video lottery terminal
at a pari mutuel racing facility licensed by the Commission to conduct video loftery wagering,

2.17 "Service technician” means a person whe holds a permit 1ssued by the Commission
and who performs service, maintenance, and repair on licensed video lottery terminals in the
State.

2,18 "Video lottery game" means a Commission approved, owned and controiled
electronically simulated game of chance that is displayed and played on a tcensed video lottery
terminal.

2.19 "Validation Manager" means a persen who holds a permit issued by the Commission
and who performs video lottery ticket redemption services.

2.20 "Video lottery terminal” or "VLT" mearﬁ' a Commission approved machine or
device, which is compatible with the Commission’s computer system, and which is used for the
purpose of playing Commission licensed videu lottery games.

2.21 "Wager™ means a sum of money or thing of value risked on an uncertain occurrence.
§ 179-3-3. License and permit qualifications.

3.1 Quatifications. - A video lotiery license or permit shail not be granted until
the Commission is assured that the applicant satisfies ali of the following qualifications.

3.1.1 The applicant for a video lottery license, only,
must hold a valid racing license granted by the West Virginia Racing Commission under
provisions of §19-23-1 and §19-23-8 of the West Virginia Code.

3.1.2 The applicant must be @ persen of good character, honesty, and
integrity.

3.1.3 The applicant must by 3 person whose background, including criminal
record, reputation, and associations does not pose a threat to the public interest of the State or
to the security and integrity of the Lottery. Any person who has been convicted of any
violation of W. Va. Code article 29-22, or of any crime related to theft, bribery, gambling or
involving moral turpitude, will not be licensed or permitted in any capacity. The Commission
shall revoke the license or permit of any person who is convicted of any such crime after the
Commission has granted a license or permit

314 The applicant must be u person who demonstrates the business ability
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and experience necessary to establish, operats, and maintain the business for which a video
lottery license or permit application is made.

3.1.5 The applicant must be a person whe demonstrates adequate financing
for the business for which a video lomery license or permit application is made. The
Commission shall consider whether financing is from a sowrce that meets the foregoing
qualifications, and is in an amount sufficient to assure the likelihood of success in the
performance of the licensee’s or permit holder’s duties and responsibilities.

3.1.5.1 The applicant for a video lottery license must disclose the
financing arrangements for the purchase or refinancing of video lottery terminals, or the leasing
arrangements in detail specified by the Lottery Commission.

3.1.5.2 A video lotlery licensee miust submit any change in financing or

lease arrangement to the Commission at least thirty (30) days before that instrument’s ¢ffective
date.

3.1.6 A race track applying for a video lottery license or a license renewal

must present an agreement between the applicant "and either the Kennel Operators and
Greyhound Owners Purse Committee or the Horsemen's Benevolent and Protective Association

regarding the proceeds trom video lottery terminals.

3.1.7 The applicant for a livense must not be located in a zone where a local
zoning ordinance has prohibited video lottery gamung. See W.Va. Code §29-22-25(b).

3.2 Individual qualifications must be established. - A video lottery license or
permit shall not be granted to an applicant uniil the Commission is assured that each of the
individuals listed satisfies the individual gualifications. Individuals required to qualify are
further defined as:

3.2.1 Each person assuciated with a corporate applicant, including any
corporate holding company, parent company. «r subsidiary company of the applicant, other than
a bank or other licensed lending institution which helds a mortgage or other lien acquired in the
ordinary course of business, who in the opinion of the Commission has the ability to control the
activities of the corporate applicant or elect ¢ majority of the board of directors of that
corporation.

3.2.2- Each person associated with a non-corporate applicant:

3.2.2.1 Who directly or indirectly holds any beneficial or proprietary
interest in the applicant; or

3.2.2.2 Who, in the opinivn uf the Commission, has the ability to control
the applicant.

4
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3.2.3 Key personnel, including any executive, employee, or agent, having the
power to exercise a significant influence over decisions concerning any part of the applicant’s
business operation.

3.3 Applicant required fto furnish information. - Applicants must furnish all
information, including financial data and deocuments, certifications, consents, waivers,
individual history forms, and other matenals required or requested by the Commission for
purposes of determining qualifications for granting a license or permit. No video lottery license
or permit may be granted to an appiicant who fuils o provide information and documentation
required or requested by the Commission. The burden of proving qualification for any video
lottery license or permit is on the applicant.

3.4 Waiver of liability. - Each applicant must accept all risks of adverse public
notice, embarrassment, criticism, damages, or financial loss which may resuit from any
disclosure or publication by a third party of any material or information requested by the
Commission pursuant to action on an application. The applicant must expressly waive any and
all claims against the Commission, the State of West Virginia and the employees of either for
damages as a result of any background investigation, disclosure or publication relating to an
application for a video lottery license or permit. i

3.5 Oath or affirmation and attorney certification. - All application,
registration, and disclosure forms and other documents submitted to the Commission by or on
behalf of the applicant for purposes of determining yualification for a video lottery license or
permit shall be sworn to or affirmed before a notary public. If any forms or documents are
signed by an awtorney for the applicant. the signing shall constitute a certification by the
attorney that the attorney has read the forms or documents and that, to the best of his
knowledge, informatior, and belief, the contents of the forms and documents so signed are true;
however, if any of the information is subsequently found to be untrue, the license or permit
applied for will not be granted or, if the license or permit was granted prior to discovery of the
untrue information, the license will be reveked.

3.6 Duty to provide accurate and material information. - Any applicant who
fails to reveal any fact material to qualification or who submits information that is untrue or
misleading as to a material fact of gualification, shall result in the denial or revocation of a
video lottery license or permit, depending upon when such information is found to be untrue or

misleading.
§ 179-3-4. Application process.
4.1 Form of application. - All applicants required to be qualified and licensed or

permitted as manufacturers, retailers, service technicians, and validation managers must provide
all information requested or required. and complete and return all of the forms provided by the
Commission, ' '
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4.2 Submission of application. - All applications shall be submitted to the
tollowing address:

West Virginia Lotlery

Security and Licensing Division
P.O. Box 2067

Charleston, WV 235327

4.3 Counsideration of applications by Comaiission. - The Commission shall
oaly consider complete applications.  Applications are complete when the applicant has
submitted the following:

£3.1 All information required or requested by the Commission;

4.3.2 Completed and executed all torms and documents required or requested
by the Commission; and '

4.3.3 Payment of the application feesand costs.

4.4 Issuance of license. - The Commission may not issue the license or permit
applied for until the background investigations are concluded, all information has been reviewed
and the Commission has formally consented to issuance. The Commission is required to muake
an affirmative determination that the applicamt 1v gualified and the applicable license and/or
permit fees are remitted prior to issuing the Hoense. The Lottery Commission shall provide to
the appropriate political subdivision(s) notice of 2ny application the Commission receives for a
video lottery license. The Lotery Commission shall nodfy the local political subdivision(s) of a
termination of a license. The Lottery Comimission in the licensing process shall consider any
verbal or written input provided by the appropriute political subdivision(s) and shall provide a
written statement to the same regarding fina! disposition of the license application.

4.5 Notice of incomplete application. - The Commission shall notify applicants
if their application is incomplete and any such nutification shall state the areas in which the
application is deficient.

4.6 Notice of license or permit denial. - The Commission shall notify
applicants in writing of denial for permit, licensure or machine approval and cite the reasons for
its determination.

4.7 Procedure for review of liccnse or permit demial. - Applicants may
request a hearing before the Commission o review 4 license or permit denial. A request for
hearing must be in writing, received by the Connnission within ten days from the date of denial
and otherwise in accordance with Section 179-3 13 of these regulations. The request for
hearing must be signed by the applicant and state the applicant’s reasons, including suppoiting
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documentation, for Jicense or permit approval.

4.8 Hearing on review of deniai by Commission. - A hearing to review a
ticense or permit denial shail be heard by ine Commission and shall be conducted in accordance
witli W. Va. Code § 29-22-14 and Section 179-3-14 of these reguianions.

4.9 - Fees, renewal fees and dates. The tellowing fees shall be paid zanually
by each licensed race track, or permitted munufacturer, service technician, or validation
manager:

4.9.1 Manufacturer, $ 1,000
462 Service Technician, $ 100,
493 _Race Track, $ 1,000.
494  Validation Manager, $ 50,

The foregoing fees shall be paid at the time of license or permit application and when
said license or permit is renewed on July 1 cach veur,

4.10 Bonding. - An applicant fvr a license will, prior to the issuance of the
license, post a bond or irrevocable letter of credit in 4 manner and in an amount as estabhished
by the Commission. Any such bond shall be issaed by a surety company authorized to transact
business in West Virginia and said company shuell be approved by the State Insurance
Commissioner as to solvency and responsibility

4.11 Renewal of license and permits. - The Commission shall renew video
lottery licenses and permits annually as of July . Provided, That each person seeking license or
permit renewal submits the applicable renewu! fve, completes the renewal forms provided by the
Commission, and continues to meet the qualifivations,

4.12 MNotice of change affecting license or permit. - License and permit holders
must immediately notify the Commission of uny proposed change of ownership or any
transaction relevant to license or permit qualificetion. Commission approval must be obtained
prior to completion of the proposed ownership chiange or transaction in order for the license or
permit to remain in effect.

4.13 License or permits not trausfurrable or assignable. - A license or permit
in any capacity is a privilege personal to that person and is not a legal right. A license or
permit granted or renewed pursuant to these reculitions may not be transterred or assigned to
another person, nor can a license or 4 permit he pledged as collateral. The purchaser or
successor of any business which has heretofire roccived a license or permit pursuant to these
regulations must apply and qualify for a license ur permit. The sale of more than five (5%)
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percent of a license or permit holder’s voting stock, assets other than those bought and sold in
the ordinary course of business, or any interest therein to any party other than its present
owners must be approved in advance by the Commission. The wansfer requirement set forth in
the przceeding seatence also applies to the sale of owncrship i corporations and partnerships
which in turn are the owners of a company which helds a video lottery license or permii.

§ 179-3-5. Enforcement.

5.1 Criteria for suspension, revocation, deaial of license or permit renewal.
- The Commission shall either suspend, revoke, or deny renewal of a license or a permit for
any violation of the State Lottery law {W. Va. Code §§29-22-1 et seq.}. The Commission may
suspend, revoke, or deny renewal of a license or & permit for any violation of these regulations.

5.2 Hearing on suspension, revocation, denial of license or permit
renewal. - A notice and hearing regarding suspension. revocation, or denial of license or
permit renewal, shall be conducted by the Commission in accordance with W. Va. Code § 29-
22-14 and Section 179-3-14 of these regulations.

5.3 .. Schedule of hearings. - Hecarings by the Commission on suspension,
revocation, or denial of license or permit renewal shall be conducted in accordance with W. Va.
Code § 29-22-14 and Section 179-3-14 of these regulations.

§ 179-3-6. Duties of license and permit holders.

6.1 General duties of all video lottery license and permit holders. - The
general duties required of all video lottery license and permit holders are as follows:

6.1.1 Promptly report to the Commission any violation or any facts or
circumstances that may result in a viclation of State or federal law and/or any rules or
regulations as hereto adopted.

6.1.2 Conduct their respective video lottery operations in a manner that does
not pose 4 threat to the public health, safety. or welfare of the citizens of West Virginid, or
reflect adversely on the security or integrity of the Commission.

6.1.3 Hold the Commission, the Director, and the State of West Virginia
harmless from any and all claims that may he made against a licensee, the Commission, the
State of West Virginia, or the employees ot either. arising from the licensee’s participation in ur
the operation of a State video lottery game.

6.1.4 Defend and pay for the Jefense of all claims that may be made against
the Commission, the State of West Virginia, or the cmployees of either, arising from the license
or permit holder’s participation in or operation of u State video lottery game. :

0
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6.1.5 Assist the Comnussidn te maximize revenues to the State of West
Virginia. ' T ' ]
6.1.6 Maintain all recoras required by the Commission.
6.1.7 Provide at the request of the Commission immediate access to all

records and the physical premises of the business or businesscs where the licensee™s video
lotiery game activities occur, all such access to be for the purpose inspecting the licensee’s
activitics and video lottery games, video lottery terminals and associated equipment,

6.1.8 - Keep current in all payments and obligations to the Commission,

6.2 Duties of permitted manufacturers.  Following are the specific duties
required of permitted manufacturers. '

6.2.1 Manufacture terminals and associcted equipment for placement in West
Virginia in accordance with the specifications and procedures in Sections 179-3-8 and 179-3-9
of these regulations. )

5.2.2 Manufacture terminals and associated equipment to easure timely
delivery to licensed West Virginia race tracks.

6.2.3 Maintzin and provide an inventory of spare parts to assure the timely
repair and continued, approved operation and play of licensed video lottery terminals purchased
for placement in West Virginia.

6.2.4 Provide to licensed ruce tracks appropriate technical assistance and
traiming in the service and repair of its videu lotiery terminals and associated equipment so as (o
assure the continued, approved operaticn and play of those video lottery terminals,

6.2.5 Obtain certification of compliance under the provisions of Part 15 of the
FCC rules for all terminals placed in West Virginia.

6.2.6 Maintain all skiils necessary for the timely repair and service of
licensed video lottery terminals and associsted cyquipment so as to ensure the continued.
approved operation and placement of those terminals.

6.2.7 Attend all required mectings, seminars, and training sessions for the
repair and maintenance of licensed video lottery terminals and associated equipment.

6.2.8 Notify the Commission of any recurring {two or more times] electronic
or mechanical video lottery terminal malfunctions or other problems experienced in a particular
approved video lottery terminal model.
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6.2.9 Provide service under terms and conditions agreed upon by all parties
for the maintenance and repair of video loftery terminals and associated equipment placed at a
licensed race track.

6.3 Duties of licensed race tracks. - Following are the specific duties required of all
owners, managers, and designated employees of livensed race tracks.

6.3.1 Provide a secure premise for the placement. operation, and play of all
video lottery terminals located at the licensed race track.

6.3.2 Permit no person to tamper with or interfere with the approved
operation of any video lottery terminal.

6.3.3 ‘Assure that telephone lines from the Commission’s cenwal computer in
Charleston, West Virginia to the video lottery terminals located at the licensed race track are at
all times connected and prevent any person from tampering or interfering with the continuing
operation of the lines. '

6.3.4 Ensure that video Iottery terminals are placed and remain as placed
within the sight and control of the designated employee(s) of the race track.

6.3.5 Ensure that video lottery terminals are placed and remain as placed n
specific areas of the licensed race track as approved by the Commission. Any relocation of 2
video lottery terminal or terminals at the track reguires prior approval from the Commission.

6.3.6 Monitor video lottery terminals to prevent access to or play by persons
who are under the age of 18 years or who are visibly intoxicated.

6.3.7 Maintain at all times sufficient change and cash in the denominations
accepted by the video lottery terminals.

6.3.8 Extend no credit for video lottery terminal play.

6.3.9 Pay all credits upon presentment of a valid winning video lottery ticket
or within the time frame prescribed in these regulations.

6.3.10 Exercise caution and good judgment in providing cash for checks
presented for video lottery terminal play.

6.3.11 Report promptly to the manufacturer and Commission all of video
Jottery terminal malfunctions and notify the Commission of a manufacturer’s failure to provide
service and repair of such terminals and associated cquipment.

6.3.12 Conduct advertising and promotional activities which shall be approved

i
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in advance in writing by the Director. Twenty-four (24) hours advanced notice is required and
all advertising detail shall be in final proof stage.

6.3.13 Install, post, and display preminently a4t locations within or about the
business premises signs, redemption information and other promorional material as may be
required by the Commission.

6.3.14 Permit video lottery 0 be plaved only during those hours established
and approved by the Commission.

6.3.15 Assume responsibility for the insaflation. operation, and payment of
Commission approved telephone lines to provide direct communication between each licensed
terminal and the Commission’s central computer.

6.3.16 Maintain general liability insurance coverage for all video lottery
terminais tn an amount of at least two million  ($2,000,000) dollars per claim.

6.3.17 Promptly notify the Commission in writing of any breaks or tears to
any logic unit seais. i

6.3.18 Assume liability for kst or stolen money from the video lottery
terminal.
$ 179-3-7. Accounting and reporiing.
7.1 Commission to provide communications protocol data. - The Commission

shall provide permit holding manufacturers. or munufiacturers applying for permits, the protocol
documentation data necessary to enable the respective manufacturer’s video lottery terminals o
communicate with the Commission’s central computer when transmitting the auditing program
information and controls approved by the Cominission.

7.2 Remittance of State’s percentage of net terminal income. - Licensed race
tracks shail remit to the Commission and within the required time periods the State’s established
percentage of all net terminal income.

7.2.1 The Lotftery Commissvion shall be entitled to forty (40%) percent of net
terminal income.

7.2.2 The licensed racerrach ~hull be entitled to sixty (60%) percent of net
terminal income; this percenmtage is inclusive of the licensed lottery retail agemt’s statutory

commission and the incentive bomus found in W Vi, Code §29-22-10, as well as certain shared
operating expenses.

7.3 Remittance through electrenic transfer of funds. - The State’s percentage

it
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of net terminal income shall be remitted to the Commission through the electronic wansfer of
funds. [icensed race wmacks shall furnish to the Commission all information and bank
authorizations required to facilitate the timely transfer of moneys to the State Treasury.
Licensed race tracks must provide the Commission 30 days advance notice of any proposed
account changes in order 1o assure the uninterrupted slectronic transfer of funds.

7.4 Charge for late payment of insufficient funds payment. - Each licensed
race track shall maintain in its account a balance sufficient to cover the State’s percentage of net
terminal income, such amount to be electronically transferred by the Commission on the
established dates. Failure to mainiain such balance may resuilt in license suspension or disabling
of terminals until such time as full payment of all amounts due and owing is completed. The
insufficient fund charge shall be one hundred (S100.00) doiars, per occurrence, and interest on
the unpaid balance at a rate consistent with the amount charged for state income tax delinquency
under West Virginia Code, Chapter 11, which said interest shall begin to accrue immediately.

7.5 Duty to notify of accounting discrepancies. - Each licensed race track
shall keep accurate records of all income generated at each video lottery terminal.  The
Commission shall prepare and mail to the licensed rzi;‘é track a statement reflecting the net
terminal income and the State's percentage of that amount prior to the date payment is remitted
through the eclectronic tramsfer of funds  Fach licensed race track must report (o the
Commission any discrepancies in net terminal incomne between the Commission’s statement and
each terminal’s mechanical and electronic meter reddings. The Commission is not responsible
for resolving net terminal income discrepuncivs which are differences between actual moncy
collected and the amount shown on the accounting meters or billing statement.

7.6 Seitlement of accounts. !intil an accounting discrepancy is resolved in
favor of the licensed race track, the Commissicn shall make no credit adjustments. For cach
video lottery terminal that reflects a discrepency. the licensed race track shall submit to the
Commission the maintenance log that includes current mechanical meter readings and the audit
ticket that contains electronic meter readings gencrated by the terminal’s software. If the meter
readings and the Commission’s records cunnut he reconciled, final disposition of the matter
shall be determined by the Commission. No clectronic accounting meters may be cleared
without a Commission employee present. Any accounting discrepancies that cannot be
otherwise resolved shall be resolved in favor of the State. ' '

7.7 Manual reporting and payment may be required. - Licensed race tracks
shall mail and remit payment of the State’s percentage of net terminal income if any of the
following events occur:

7.7.1 The electronic transicc ot funds is not operational;

7.7.2 The terminal is incapabic of communicating with the Commission’s
central computer; or
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7.7.3 Program modifications 10 the accounting software are necessitated due
to recurring accounting discrepancies in the Commission’s statement.

The Commission shall notify licensed race tracks when remittance by ihis method 1s
required. The tracks shall report the amcunt of net wrminal income per terminal and rermit
payment for the State’s percentage of the total amount of net terminal income generated from its
terminals during the reposting period. The remittunce shall be sealed in a properly addressed
and stamped envelope and deposited in the United States mail ne later than 12:00 noon on the
day when the payment would otherwise be compieted through electronic funds transter.

7.8 Request of reports. - Licensed ruce tracks inay request additional reports on
play transactions of their respective video lottery terminals and on other marketing information
not considered confidential by the Commission. The Commission may charge a fee for the cost
of producing and mailing any report other than the invoice statements.

7.9 Consent to examination of accounts and records. - Each licensee must conseni
in writing to the examination of all accounts, bank accounts, {inancial statements, and records in
its possession, under its control or in which it has an Interest, and it must authorize all third
parties in possession or in control ot the accounts or records 1o allow examination of any of
those accounts or records, as determined necessary by the Commission when conducting audits,

§ 179-3-8. General video lottery terminal requirements.

: 8.1 Video games authorized. - Video lottery terminals registered and approved
by the Commission may offer only the types of video lottery games authorized by the
Commission pursuant to game rules separately fiied from time to time with the Secretary of
State. A video lottery terminal may simulate the play of one or more of the authorized video
games. The manufacturer must supply two copies of each game terminal illustration for the
screen and keyboard, if applicable, as weil as cach game play method for Commission
approval.

8.2 Application for approval of a video loftery terminal. - A manufacturer
shall not sell or lease a video lottery terminal tor plucement at a licensed race track in the State
unless the terminal has been approved by the Comrmission. Only permitted manufacturers may
apply for approval of a video lottery terminal or associated equipment. The manufacturer must
submit two copies of terminal illustrations, schematics, block diagrams, circuit analysis,
technical and operation manuals, program source codes and hexadecimal dumps (the compiled
computer program represented in base 16 formar), and any other information requested by the
Commission for purposes of analyzing and testing the video lottery terminal or associated
equipment. '

8.3 Testing of video lottery terminals. - The Commission may require that two
working models of a video lottery terminal be trunsported to the location designated by the
Commission for testing, examination, and analysts. ]
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2.3.1 The manufacturer shall pay all costs of testing, examination, analysis, and
transportation of such video lottery terminal models. The testing, examination, and analysis of
any video lottery terminal model may include entire dismantling of the terminal and some tests
may resuli o damage or destruction to one or more electronic components of such terminal
model, The Commission may require that the manutacturer provide specialized equipment or
the services of an ndependent technical expert to test the terainal.

8.3.2 The manufacturer shall pay transportation costs of two video lottery terminals
to Lottery Headquarters. The Commission shall conduct an acceptance test to ensure terminal
functionality and central system compatibility. If the video lottery terminal fails the
Commission conducted acceptance test, the manufacturer shall make all modifications reguired
by the Commission.

8.4 Report of test resnlts. - After cach test has been completed, the Commission
shall provide the terminal manufacturer with a report that contains findings, conclusions, and
pass/faill results.  The report may contain recommendations for video lottery terminal
maodification to bring the terminal into compliance with West Virginia Code article 29-22 or
these regulations. Prior to approving a particulur terminal model, the Commission may require
a trial period not in excess of sixty (60) days for a licensed retailer to test the terminal. During
the trial period, the manufacturer may not make any medifications to the terminal model unless
such modifications are approved by the Commission. The Commission shall affix appropriate
sesls to each terminal during the test period.

8.5 Modifications to previously approved models. - The video lottery terminal
manufacturer and retailer, together and individually, are responsible for the assembly and initial
operation, in the manner approved and licensed by the Commission, of all video lottery
terminals and associated equipment. The manufacturer and retailer shall not change the
assembly or operational functions of a terminal ficensed for placement in West Virginia unless a
"Request for modification to an existing video terminal prototype™ is made to the Commission.
The Request must contain all appropriate information relating to the type of change, reason for
change, and all documentation required, and the Cormmission must approve the request.

8.6 _ Conformity to prototype. - Each video loftery terminal approved for
placement at a licensed race track must conform 1o the exact specifications of the video lottery
terminal prototype tested and approved by the Commission.  Any video lottery terminal which
does not conform to the Com;mssxou approved pmtotype will be seized and destroyed by the
Commission.

8.7 Operation of video lottery terminals. - Each video lottery terminal must at
all dmes operate and play in accordance with the provisions of West Virginia Code article 29-22
or these regulations.

8.8 Confiscation and seizure of terminals. - Any video lottery terminal, or any
video lottery terminal modifications not approved or not discovered by the Commission at the
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time of testing and licensing, which is in violation of West Virginia Code article 29-22 or these
regulations, shall constitute reasonable cause tor the Commission to seize and destroy ali of the
manufacturer’s video lottery ferminals bn use within West Virginia that are in noncompliance.

If the Commission elects to scize any video lo@tery terminals, it shall determine the type aad
estimated number of lottery terminals not in compliance with West Virginia Code article 29-22
or these reguladons. A notice and hearing regarding violations of said Ardcle 29-22 or these
regulations chall be conducted by the Commission in accordance with Section 179-3-14 of these
regulations. [If seizure is effected prior to a hearing, a hedring must be conducted not less than
20 days from the date of seizure.

§ 179-3-9. Video lottery terminal hardware and software requirements.

9.1 Hardware specifications. - Video lottery terminals licensed for placement in
West Virginia must meet the following hardware specifications.

9.1.1 Electrical and mechanical parts and design principles may not subject a
player to physical hazards or injury. ]

9.1.2 A surge protector must be inStalled on the line that feeds electrical
power to the video lottery terminal. The bauery backup, or an equivalent, for the electronic
meters must be capable of maintaining accuracy of all intormation required for a period of 180
days after power IS discontinued from the terminal. The backup device shall be kept within the
locked logic board compartment in the video lottery terminal.

9.1.3 An on/off switch that controls the electrical current used in the
operation of the terminal must be located in an asccessible place within the interior of the video
lottery terminal.

9.1.4 The operation of cach video lottery terminal must not be adversely
affected by any static discharge or other electromagnetic interference.

9.1.5 A minimum of onc clectronic or mechanical coin acceptor or other
means to accurately and efficiently establish credit(s} as approved by the Commission must be
installed on each video lottery terminal. Each video lottery terminal may also contain bill
acceptors for one-dollar bills, five-dollar biils, ten-dollar bills, and twenty-dollar bills. The bill
acceptors may be for any single bill or combination of bills in the denominations listed in this
subsection. While approval letters and test reports of the coin and bill acceptors from other
state or federal jurisdictions may be submitted. all coin and bill acceptors must be approved by
the Commiission prior fo use on any video lottery terniinal ip this State.

9.1.6 All internal access to the Jevice shall be controlled through a series of
locks.
9.1.7 The main logic board{y) and software Eproms (computer chips thai
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store memory) must be in a separate, locked and sealed area within the video lottery terminal.

9.1.8 The cash compartment must be contained in a locked area within or
attached 1w the video lottery terminal.

9.1.9 No hardware swiches, jumpers, wire posts, or any other means of
manipulation may be instatled that alter the pay tables or payout percentages in the operation of
a game. Hardware switches may be approved by the Commission and installed on a video
lottery wrminal to control the terminal’s graphic routines, speed of play, sound and other
approved cosmetics.

9.1.10 Each video lottery terminal must contzin a2 single printing mechanism
capable of printing an original ticket and retsining an exact, legible copy in the video lottery
terminal or other means of capturing and retaining an electronic copy of the ticket data as
approved by the Commission. The following information must be recorded on the ticket when
credits accrued on the video lottery terminal arc redeemed for cash:

9.1.10.1  The number of credity acgfﬁed;

9.1.10.2  Value of the credits in dollars and cents displayed in both numeric

and written form;
9.1.10.3  Time of duy and dste:
9.1.10.4  Validation number: und
9.1.10.5  Any other infurmation required by the Commission.

9.1.11 A permanently instailed and affixed identification plate must appear on
the exterior of each video lottery terminal and the following information must be on said plate:

9.1.11.1  Manufacturer of the video lottery terminal;
9.1.11.2  Serial number ¢! «md terminal; and
9.1.11.3  Model number of ~ad terminal.

9.1.12 The rules of play fur cach game must be displayed on the video lottery
terminal face or screen. The Commission may reject any rules of play which are comsidered to
be incomplete, confusing, or misleading. Buscd vn the number of credits wagered, each video
lottery game must display the credits wagered und the credits awarded for the occurrence of
each possible win. A terminal may not allow more thun $2.00 to be wagered on a single game.
All information required by this subsection mus be kept under glass or another transparent
substance and at no time without Commission approval may stickers or other removable devices
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be placed on the video lottery terminal screen or face.

9.1.13 Equipment must be installed to enable the video lottery terminat to
communicate with the Commission's ceatral computer system. such communication tw be
accomplished by use of a communicaticns protccol provided by the Commission to each
permitted manufacturer and for the Commission approved information and control programs.

9.1.13.1  The Commission may elect t0 require each licensee o provide a
central site computer to the Commission as a pant of the licensing requirement at no cost o the
Cemmissida.  The central site computer muast meet all requirements and specifications
established by the Commission. ' :

9.1.i4 Each video lottery terminal must have an electromechanical meter to
indicate money inserted, credits paid, credits won, and credits played.

91,15 All video lottery terminals ~hall have an approved security system that
will temporarily disable the gaming tunction of the terminal while opened.

9.2 Software requiremenis for randomness testing. - Each video lottery
terminal must have a random number generator that will determine the occurrence of a specific
card, number or stop. A selection process will be considered random if it meets the following
requirements: -

92.1 . Chi square test. - This fest is the sum of the squares of the difference
between the expected result and the observed result. Each card, number or stop must satisfy the
99 percent confidence limit using the standard chi squared analysis.

922 Runs test. - This is 2 muthematical statistic that determines the existence
of recurring patterns within a set of data. Tuch card, number or stop must not produce a
significant statistic with regard to producing patterns of occurrences. Each card, number or
stop will be considered random if it meets the U9 percent confidence level with regard to the
“runs test.”

9.2.3 Correlation test. - Fuch curd, number or stop position is independently
chosen without regard to another card, number or stop within that game play. Each pair of
card, number or stop positions is considercd rundom if they meet the 99 percent confidence
level using standard correlation analysis.

9.2.4 - Serial correlation test Each card, number or stop position is
independently chosen without reference to the sume card or number position in the previous
game. Each card or number position is considered random if it meets the 99 percent confidence
level using standard serial correlation analysis.

9.3 _Software requirements for percentage payout. - Each vided louery
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erminal must meet the following maximum and minimum theoretical percentage payout during
the expected lifetime of said terminal:

9.3.1 Video lottery games shall pay out 4 minimum of 80 percent and no
more than 95 percent of the amount wagered. The theoretical payout percentage will be
determined using standard methods of probability theory. For the video lottery game of Keno.
the theoretical payout percentage requirements apply to each number of spots marked;

9.3.2 Manufacturers must file 2 reguest and recsive approval by the
Commission pfior” to manufacturing for placement in West Virginia video lottery terminals
programmed for a payout greater than 92 percent of the amount wagered. Commission
approval must be granted prior to applying for terminal testing. The Commission shall
consider, but not be limited to the following factors when determining whether approval should
be granted: - S

9.3.2.1 _ The number of video lottery terminals proposed for placement;

9322 Market conditions; "

0.3.2.3 Revenues in relzation to net terminal income for both the State and
private sector operations; and

9.3.3  Each terminal must have a probability greater than 1 in 17,000,000 of
obtaining the maximum payout for each play.

5.4 Software requirements for continuation of video lottery game after
malfunction. - Each video lottery terminal must be capable of continuing the current game with
all current game features after a video lottery terminal malfunction is cleared. This rule does
aot apply if a video lottery terminal is rendered wully inoperable; however, the current wager
and all credits appearing on the video lottery terminal screen prior to the malfunction must be
returned to the player.

9.5 Software requirements for play transaction records. - Each video lottery
terminal must at 41l times maintain electronic accounting , regardless of whether said terminal is
being supplied with power. Each meter must be capable of maintaining a total of no less than
eight digits in length for each type of infurmation required to be recorded. The electronic
meters must record the following information:

9.5.1 Total number of coins inserted. The meter must count the total number
of coins that are inserted by the player or the coin equivalent if a bill acceptor is being used;

9.5.2 Number of credits wagered,

9.53 ' Number of credits won;
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9.5.4 Credits paid out by a printed ticket voucher;
9.5.5 Number of times the logic area was accessed;
2.5.6 Number of times the cash door was accessed;
9.5.7 © Number of coins or credits wagered in the current game,
9.5.8 7 Number of coins or credits won in the last complete, valid video lottery

game, commonly referred to as the win meter; and

959 Number of cumulative credits representing money inserted by a player
and credits for video lottery games won but not collected, commonly referred to as the credit
meter.

No video lottery terminal shall have a mechanism by which an error will cause the electronic
accounting meters to automatically clear. Clearing of the electronic accounting meters shall
only be completed after notification of and approval by the Commission. All meter readings,
both before and after the eclectronic accouniing meter is cleared, must be recorded in the
presence of a Commission employee.

§ 179-3-10. Transportation and registration of video lottery terminals.
Trucking companies or common carriers shippiny terminals shali be bonded and shall ship only
in sealed trailers.

10.1 Transportation of video loftery terminals into West Virginia. - A
manufacturer ransporting one or more video lottery terminals into West Virginia shall provide
the Commission in writing prior to shipment the following information on forms required by the
Commission: ' o -

10.1.1 The full name, address, and permit number of the person or entity
shipping the video lottery terminals;

10.1.2 The method of shipiment and the name of the carrier, if any;

10.1.3 The full name, address. and license number of the licensed race track w
whom the video lottery terminals are being sent and the destination of said terminals, if
different from the address;

10.1.4 The number of video lottery terminals in the shipment;

10.1.5 _The serial number of euach video lottery terminal in the shipment;

10.1.6 The model number and description of each video lottery terminal in the
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shipment: and

10.1.7 The expected arrival date of the video lottery terminals at thetr
respective destination within West Virginia. )

0.2 . Receipt of video lottery terminals im West Virginia. - A licensed race
track which purchases or leases a video lottery terminal shall, upon receipt of said terminal,
provide the Commission with the following mformation on forms required by the Commission:

10.2.1 The fuil name. address, and license number of the track receiving the
video lottery terminal;

10.2.2 The full name, address, and permit number of the manufacturer from
whom the video lottery terminal was received,

i0.2.3 The serial number of cach video lottery terminal received,;

10.2.4 The model number and description of each video lottery terminal
recetved; B

16.2.5 The expected dale and time of video lottery terminal arrival; and

10.2.6 The expected date and time of video lottery {erminal instaliation.

If the video lottery terminal will not be placed in operation, the licensed race track must notify
the Commission of the address where said terminal is warehoused. At the time such terminal is
removed from inveniory and transported to another location within the State, the frack must
comply with the foregoing requirement by providing the required information to the

Commission.

10.3 Transportation of video lottery terminals beitween locations in the State.
- -Any person trapsporting a video lottery terminal from one location to another in the State,
other than for repair or servicing purposes. shall notify the Commission in writing prior to the
transportation of the said terminal and provide the tollowing information on forms reguired by
the Commission.

10.3.1 The full name, address, and license number of the person or entity
transporting the video lottery terminal;

10.3.2 The reason for transporting the video lottery terminal;

10.3.3 The full name, address. and license number of the person or entity
where the video lottery terminal is currently located;
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10.3.4 The full name, address, and license number of the person or entity to
whom the terminal {s being sent and the destination of the video lottery terminal if it is different

from the address;

t0.3.5 The serial and model number of the video lottery terminal;

10.3.6 The video lottery terminal license numiher, if affixed;

10.3.7 The manufacturer of the video lottery terminal; and

10.3.8 The expected date and time of video lottery terminal installation or

reinstallation,

Section 10.3 does not apply to the movement of video loftery terminals within the same
location. Movements within the licensed race track are governed by sections 6.3.5 and 12.1.4
of this regulation.

10.4 Transportation of video lottery tefminal out of West Virginia. - Any
person shipping video lottery terminals out of the State shall notify the Commission in writing
prior to the shipment and provide the following information on forms required by the
Commission:

10.4.1 The full name, address. und license or permit number of the person or
entity shipping the video lottery terminals;

10.4.2 The method of shipment und the name of the carrier, if any;

10.4.3 The full name and uaddress of the person or entity to whom the videc
lottery terminals are being sent and the destination of the video lottery terminals if different
from the address;

10.4.4 The serial number uf cuch video lottery terminal being shipped;

10.4.5 The model number and description of the video loftery terminal being
shipped;
10.4.6 The video lottery terminal license number, if affixed;
10.4.7 The manufacturer of the video logtery terminal being shipped; and
j0.4.8 The expected date and time of the shipment,
10.5 West Virginia Lottery Commission Control Number is required on video

lottery terminals. - Each video lottery terminal prlaced 1n operation in West Virginia must have
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a Commission registration decal, with the video lottery terminal registration control number
placed thereon, permanently affixed thereon prior to video lottery terminal becoming
operational. No person other than authorized Commission personnel may affix or remove a
regisiration control number. The placement of tie Commission decal represents that the
terminal has been registered, inspected, und approved for operation in West Virginia,
Manufacturers and licensed race tracks must make video lottery terminals und associated
equipment available for inspection by the Commission. No terminal may be transported out of
the State until authorized Commission personnel have removed the Commission tegistration
control number.

§ 179-3-11. Maintenance of video lottery terminal.

11.1 Training in terminal maintenance rcquired prior to placement. - No
video lottery terminal may be placed in operaticn in West Virginia until the manufacturer
provides sufficient and appropriate training in the service and repair of each video lottery
terminal mode! approved, and the service technicians complete such training.

11.2 ~Manufacturers required to provide training. - Each permitted manufacturer
shall provide training in the service and maintenzance of its video lottery terminals approved for
placement in West Virginia. Manufacturers must submit to the Commission the following
information on each training program comluctad in West Virginia:

11.2.1 An outline of the training curriculum;

11.2.2 A list of the instructers and their qualifications;

11.2.3 Instructional matertals: and

11.2.4 The time, dates, and location of the training programs.

1.3 Availability of training. - Muanufacturers shall notify all licensed race tracks
who have purchased or leased their video lotiery terminals of all scheduled training programs.
Training programs must be scheduled at convenient focations and times within West Virginia
assure attendance and direct participation. Munufacturers must provide appropriate subsequent
training programs aml inform licensed race wrucks of new developments in the service and repair
of its video lottery terminals.

11.4 Reports and certificates of training programs. - Manufacturers shall
maintain a list of the names of all service techniciany who attend and successfully complete each
training program. The list must be retained ror u period of two years and made available upon
request by the Commission. The manufacturer shall issue a training certificate to each person
upon successful completion of the testing progrum. The certificate must show the name of the
person who completed the training program: the Jdate and locarion of the training program, and
the manufacturer may require a test to determinc successful completion of the traiming program
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requirements. Technicians who successfully complete this training are then eligible and may
make application for 4 technician’s permit from the Commission. A service technician cannot
conduct maintenance/service on any video lottery terminal or associated equipment unless the
Cuomimission has issued a permit to the service technician,

11.5 Service technicians required to have training in the service and repair of
video lottery terminals. - Each service techrnician(s) must demcnstrate the possession of
appropriate experience and knowledge in the service and repair of video lottery terminals and
each must attend and complete the training provided by the manufacturer for each video lottery
terminal. Each manufacturer must file with the Commission the following information within
two weeks after the completion of a training program:

11.5.1 The name of each service agent and each employee who attended and
completed the training program;

11.5.2 The name of the manufacturer ottering the course;

11.5.3 The manufacturer’s video Iotte:}"terminai models on which maining for
service and repair was provided; i

11.5.4  The date and location of the training program; and
11.5.5 Copies of the certificates of completion.
11.6 Terminals to be maintained in the condition approved. - All video lottery

terminals or associated equipment must be serviced and maintained in the manner and condition
approved by the Commission.

11.7 Mainienance log forms rcquired. - A written maintenance log shall be kept
within the main cabinet access area in each video lottery terminal. Every person, including
lottery personnel, who gains entry into any internal space of a video lottery terminal must sign
the log, indicate the time and date of entry, indicate the mechanical meter readings, and list
the areas inspected or repaired. The maintenance log forms must be retained by retailers for a
period of three years from the date of the lust entry. The maintenance logs must be available
upon request for inspection by the Commission.

11.8 Licensed race tracks required to furnish keys to video lottery terminals
for inspection purposes. - Licensed race tracks must provide the Commission with 3 master
key for access into the main cabinet door ot vach video lottery terminal placed in operation. A
logic box seal will be provided by the Commisston. It will be appropriately affixed by the
Commission to the seal the video lottery termunal logic unit. The Commission may, at any
time, without advance notice, inspect any video luttery terminal or device.

11.9 Notification of reﬁairs to the !ogic area. - Any repairs to the logic board, _
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of circuitry within the logic area, shall only occur when authorized Commission personnel are
present and observe the accomplishment of such repairs. The logic box seal shall only he
broken by authorized Commission personnel. Each service technician must also submit a
written report within twengy-four hours after repairs are completed. If a logic board is
replaced, only a Commission authorized logic board muy be installed, the new logic box seal
must be properly installed by Commission personnel, and the report must include the serial
number of the replacement board and the new logic box seal number.

11.10 Notification of broken seals on logic board. - The scftware Eproms on the
logic board of each video lottery terminal shall be inspected by the Commission prior to sealing
the logic box. Licensed race tracks or permit holders must inform the Commission in writing
of any damage to the logic box seal noticed during routine maintenance checks. Any damage,
tears or breaks in the logic box seal discovered by Commission personnel will result in the
video lottery terminal immediately being disabled. Such disabling shall continue until a full
investigation by the Commission is completed.

§ 179-3-12. Number and location of video lottery terminals; security.

12.1 Number of terminals. A video lottery license gives the holder the right to install
and operate up to four hundred video lottery terminals,

12.1.1 A video lottery licensee who demonstrates a need to install and operate
more than four hundred video lottery terminals must apply for permission of the Commission to
do so. If the Commission determines that the installadon of said additional machines is in the
best interest of the licensee, the Lottery Commission and the State of West Virginia, then it may
grant its permission to exceed the existing limit. it shall do so in increments of fifty machines.

12.1.2. Notwithstanding the provisions of section 12.1.1 of this regulation, no
licensee may apply for permission to exceed the initial limitation of four hundred video lotery
terminals within the initial six months of the license,

12.2 Location of terminals. All video lottery terminals in licensed race tracks must be
physically located as follows:

[2.2.1 The area(s) shall be conunuously monitored through the use of a closed
circuit television system (CCTV). The system must be capable of recording activity for a
twenty-four (24) hour period and shall be approved by the Commission prior to installation.
All video tapes must be retained for a period of at least thirty (30) days, or as directed by the
Commission; ’ T - ' : -

12.2.2 In an area that ensures public access to the video lottery terminals is
restricted to persons legally entitled by age to play video lottery games;
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12.2.3 lmitial locations for video lotiery terminals require prior approval from the
Commission. The licensee shall submit a floor plan of the area or areas where video lottery
terminals are to be operated showing machine locations. cabling and security camera mount
lgcations; the scale shall be 1" =1/4",

12.2.4 Any relocation of video lottery terminals requires prior approval from the
Commission. Revised floor plan drawings as specified in section 12.1.3 must be submitted in
advance; and

12.2.5 No operating video lottery terminals may be located in any building or
structure which is not a site where pari mutuel wagering is permitted under provisions of W.
Va. Code §§ 19-23-1 et seq. :

12.3 Security.

12.3.1 Security personnel shall be assigned 1o each location where video lottery
terminals are in operation.  Security personnel may include designated representatives,
managers, orf other persons employed by the licensee] or independent licensed and bonded
security guards. T

12.3.2 Each license holder shall retain a sufficient number of security
personnel to provide for safe and legal operation of the facility and the safety and well-being of
the patrons of each facility. In the event the Commission determines that an unsafe situztion
exists for pawrons, the Director may order that the license holder provide additional security
necessary to correct the sitvation. A license holder who fails to comply with such an order may
be subject to suspension of its license or may have its video loftery terminals disabled.

§ 179-3-13. Payment of credits; no State lability.

13.1 Payment of credits. - No¢ payment for credits awarded on a video lottery
terminal may be made unless the ticket meets the following requirements:

13.1.1 It is presented on 2 fuily legible, valid printed ticket on paper approved
by the Commission, that contains the information as required [this provision shall not apply to
incompletely printed or partially legible tickets. provided that the dcket can be validated in
some manner);

13.1.2 It must not be mutilated, altered, unreadable, or tampered with in any
manier; ,

13.1.3 It must not be counterfeit in whole or in part; and,

i3.1.4 It has been presented by a person guthorized to play as indicated under

W. Va. Code § 29-22-11 and these regulations.
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13.2 Method of payment. - Euch licensed race track shall designate employees
authorized to redeem tickets during the business hours of operation. Credits shall be
immediately paid in cash, or by check when a player presents & ticket for payment meeting the
reguiremenis of this Section 179-3-13.  No credits may be paid in tokens, chips, or
merchandise.

i3.3 Restrictions on payment of credits. - Licensed race racks may only redeem
tickets for credits awarded on video lottery terminals located on its premises. A ticket must be
presented for payment no later than one hundred eighty (180) days after the date the ticket was
printed. The Commission, and the State of West Virginia, are not Hable for the payment of any
credits on any video lottery tickets.

13.4 Redeemed tickets required to be defaced. - All tickets redeemed hy a
licensed retailer must be marked or defaced in a manner that prevents any subsequem
presentment and payment.

13.5 Liability for video lottery terminal malfonction. - The Commission, and
the State of West Virginia, are not responsible for any video lottery terminal malfunction that
causes credit to be wrongfully awarded or denied to players. The licensed race track is solely
responsible for any wrongtul award or denial ot credits.

§ 179-3-14. Hearing and Appeal Procedurea.

4.1 Order refusing license or permit; suspending or revoking same. - If the
Commission refuses to issue a license or permit, or suspends or revokes a license or permit, it
shall make and enter an order to that effect und mail by certified mail, return receipt requested,
a copy of said order to the applicant, or the license or permit holder, or serve the same as
provided for the service of legal process in zccordunce with the West Virginia Rules of Civil
Procedure. :

14.2 Petition for bearing. - Any applicant, or license or permit holder, as the
case may be, adversely affected by such order, shall have the right to a hearing therecn before
the Commission or a person designated as huzring examiner: Provided, That a petition in
writing for such a hearing is served upon the Commission within ten (10) days following the
receipt by such applicant, or license or permit holder of said copy of said order.

14.3 Petition requirements. - The petition for a hearing is to be in writing with
an original and one (1) copy. It shall be compliete in itself so as to fully state the issues. No
telegram, telephone call, letter or similar communication will be regarded as a petition. The
petition must contain the following: _

1431 A clear and concise assignment of each error which the petitioner
alleges to have been committed by the Commissicn in the determination of its refusal to issue a
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license or permit, or its suspension or revocation of a license or permit, with each assignment
of error being shown in separately numbered paragraphs.

14.3.2 A clear and concise statcment of fact upon which the petificner relies as
sustaining cach assignment of error.

t4.3.3 A prayer sefting forth the refief ~ought.
1434 The signature of the petitioner or its officers.
14.3.5 A verification by the peutioner.

14.4 Form for petition. - A petition for hearing shall be in the form set forth on the
following page.
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14.5 Hearings - cost deposit. - The person demanding a hearing shall give security for
the cost of said hearing in the amount of three hundred dollars ($300) and said cost deposit shall
be advanced by certified check, cashier’s check or money order and shall accompany the
petition demanding a hearing.

14.6 Subpoenas and subpoenas duces fecum. - in all hearings held under W. Va.
Code article 29-22 and these regulations, the evidence of witnesses and the production of
documentary evidence may be required through the use of subpoenas and subpoenas duces
tecum. Such subpoenas or subpoenas duces tecum may be issued at the request of the Lottery
Commission, the same to be issued by either the Commission or its duly appointed hearing
examiner.

14.6.1 Every such subpoena and/or subpoena duces tecum shail be served at

least five (5) days before the return date thereot. cither by personal service made by any person
twenty-one (21) years of age or older or by registered mail, but a return acknowledgement
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signed by the person to whom the subpoena or subpoena duces tecum is directed shait be
required to prove service by registered or certitied mail.

14.6.2 All subpoenas and subpoenas duces tccum will be issued in the name of
the Lottery Commission, but any party requesting their issuance must see that they are properly
served. Service of subpoenas and subpoenas duces tecum issued at the insistence of the Lottery
Cemmission are to be the responsibility of such Commission. Any person who serves any such
subpoena or subpoena duces tecum is entitled to the same fze as sheriffs who serve witness
subpoenas for the circuit courts of this State, and fees for the attendance and wavel of witnesses
shall be the same as for witnesses before the circuit courts of West Virginia.

14.6.3 All such fees shall be paid by the Lowery Commission if the subpoena
or subpoena duces tecum is issued, without the request of an interested party, at the insistence
of the Commission.

1464 All such fees related to any subpoenas or subpoena duces tecum issued
at the insistence of a licensee shall be paid by the licensee who asks that such subpoena or
subpoena duces tecum be issued, such payment to be made out of the hearing deposit.

14.6.5 All requests by the licensee or the Commission for subpoena and
subpoena duces tecum shall be in writing and shall contain a statement acknowledging that the
requesting party agrees to pay such fees. B

14.6.6 ~ Any person receiving u subpoena or subpoena duces tecum issued
hereunder shall honor the same as though it were issued by a circuit court of the State, and shali
appear as witness and/or produce such books, records or papers in response to such subpoena or
subpoena duces tecum. In case of disobedience or neglect of any subpoena or subpoena duces
tecum served on any person or the refusal of any witness to testify to any matter regarding
which he or she may be lawfully interrogated, the circuit court of the county in which the
hearing is being held, or the judge thereof in vacation, upon application by the Commission,
shall compel cbedience by attachment proceeds for contempt as in the case of disobedience of
the requirements of a subpoena or subpoena duces tecum issued from such circuit court or a
refusal to testify therein.

14.7 Stay of suspension or revocation order. - The service of a petiion for hearing
upon the Commission shall not operate to suspend the execution of any revocation or suspension
of a video lottery license with respect to which a hearing is being demanded.

14.8 Hearing date. - The commission shall set a date for any hearing demanded and
notify the person demanding such hearing of the date and time of said hearing, which said
hearing shall be held within thirty (30} days after receipt of said demand.

14.9 Place of hearing. - Parties will be notified of the place of heartng not later than
seven days before the hearing date.
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14.10 Continpances. - Hearings will not be delayed by a motion for continuance,
unless it is made no later than ten (10) days before the date set for the hearing and sets forth
good and sufficient cause. Conflicting engagements of counsel or the employment of new
counsel will never be regarded as good ground fur a continuance, unless set forth in a moiion
filed promptly after the notice of hearing has been mailed, or unless extenuating circumstances
are shown which the Commission deems adequate.

14.11 Absence of petitioner, counsel or his representative. - The absence of the
petitioner, his legal counsel or his representative at a hearing, after service of notice of time,
place and date, shall not be the occasion for delay or continuance. The hearing shall proceed
and the case be regarded as having been submitted for decision on the part of the absent
petitioner or petitioners.

1412 Hearing. - The Lottery Commissioner may designate an examiner to conduct the
hearing. :

14.12.1 The petitioner may appear individually, or by legal counsel, or by duly
authorized representative.  In the absence of the petitioner, written evidence of a
representatives’ authority must be presented to the satisfaction of the Commission.

14.12.2  The petitioner, or his duly authorized representative, may, with the
approval of the Commission, waive the right w a hearing and agree to submit the case for
decision upon the petition and record, with or without a written brief. Such waivers and
agreements are to be in writing or upon the record.

14.13 Argument and briefs. - Petitioners will be given an opportunity for argument
within the time limits fixed by the Commission following submission of evidence. The
Commission, upon request of the petitioner, will accept briefs in lieu of argument. Briefs must
be filed within ten (10) days after the hearing date.

14.14 Evidence admissible at hearing. - The Commission may admit any relevant
evidence, except that it shall observe the rules of privilege recognized by law relating to
commuunications and topics. A finding is to be supported by the kind of evidence commonly
relied upon by reascnably prudent men in the conduct of their affairs, whether or not the
evidence would be admissible before a jury. The Commission may exclude any evidence which
is irrelevant, unduly repetitious, or lacking in substaniial probative effect.

14.15 Record of proceedings. - There shail be a record made at all hearings held
pursuant to W. Va. Code article 29-22 and these regulations.

14.16 Commission’s decision. - Afier the conclusion of the hearing and within ten (10}
days of receipt of the transcript thereof, or after receipt of briefs submitted in lieu of argument,
the person designated by the Commission as hearing examiner shall prepare a recommended
decision supported by findings of fact and conclusions of law affirming, modifying or vacating
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the earlier order of the Commission. Thereafter, the Commission, within ten (10) days of
receipt of such recommended decision, shall either accept or reject such recommended decision,
and if it shall accept such decision, 1t shall cause the Director to sign and acknowledge the same
as its own after having reviewed the transcript and all exhibits attached and affixed thereto, and
if it shall reject the same, it shall within ten {10) days of receipt of such recommended decision
prepare a decision setting torth its own findings ot fact and conclusions of law. In either event,
the order signed by the Director shall be final unless vacated or modified upon judicial review
thereof. A copy of said order shall be served upon each party 10 the hearing and their attorney
of record, if any, in person or by registered or certified mail.

14.17 Appeal to circuit court. - An appeal by the applicant or license or permit holder
may be taken to the Circuit Court of Kanawha County, West Virginia, or with the judge
thereof in vacation, if filed no later than thirty (30) days after the date upon which the petitioner
received potice of the final order of the Lottery Commission. ' '

14_18 Supreme Court of Appeals. - An appeal may be taken by the applicant, or the
license or permit holder, or by the Lottery Commission from the final judgment of the circuit
court to which the applicant or licensee has appealed, the same to be taken in the manger and
within the time provided by law for civil appeals generally.

§ 179-3-15. Severability.

The sections and subsection of these regulations shall be deemed severable. Should any
section or subsection be deemed by judicial cpinion or legislative emactment to be invalid,
unconstitutional or in any manner contrary to the iaws of the State of West Virginia, then such
opinion or enacument shall invalidate only that particular section or subsection of these
regulations and all other sections shall remam in full force and effect: Provided, That such
remaining portions are not determined to be inseparable, and to this end these regulations are
declared separable.
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VIDEO LOTTERY GAMES REGULATIONS

CHANGES TO AGENCY APPROVED REGULATION

As a result of comments received during the 30-day comment period, the Lotterjz
Commission has made the following amendments to the regulation:

3.2 Individual qualifications must be established. - A video lottery license
or permit shall not be granted to an applicant until the Commission is assured that each of the

individuals listed satisfies the individual qualifications. Individuals required to qualify are further
defined as:

4.4 Issuance of license. - The Commission may not issue the license or permit
applied for until the background investigations are concluded, all information has been reviewed
and the Commission has formally consented 10 issuance. The Commission is required to make
an affirmative determination that the applicant is qualified and the applicable license and/or

perm:t fees are rem;tted pnor to 1ssumg the ilcense w&mﬂlﬁw

4.9 . Fees, renewal fees and dates. - The following fees shail be paid annually




by each licensed race rack, or permitted manufacturer, service technician, or validation manager:
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5.1 Criteria for suspension, revocation, denmial of licemse or permit
renewal. - The Commission ey shall either suspend, revoke. or deny renewal of a license or
a permit for any violation e#{hese-{-egu-}&t-}emref of the %mte Lottery law [W Va. Code §§29-
22-1 et seq. ]
for anv violgtion of l ion

6.2.3 Maintain and provide an inventory of assoeiaied-equipment spare parts to assure

the timely repair and continued, approved operation and play of licensed video lottery terminals
purchased for placement in West Virginia.

6.2.8 Notify the Commission of any recurring [two or more times] electronic or
mechanical video lottery terminal malfunctions or other problems experienced in a particular
approved video lottery terminal model.

6.2.9 Enterinte Provide service eontracts under terms and conditions agreed upon by
all parties;-such-contraets+to-be for the maintenance and repair of video lottery terminals and
associated equipment placed at a licensed race track.

9-1-61--e- - Agcess--to-the- internal--functions- of - the - device-shall-be-gained-from -8
working-front-panel-of the-device: :
0.-1-6:2---———Aecess—{rom -one- locked- area-within- the -device -to-another- shall-not-be

allowed:

9.1.5 A rmmmum of one ekctromu or mechamcal coin acceptor or other means

: : _ sion must be installed

on each vxdeo lottery termmal Each video lottcry terminal may also comtain bill acceptors for

one-dollar bills, five-dollar bills, ten-dollar bills, and twenty-dollar bills. The bill acceptors may

be for any single bill or combination of bills in the denominations listed in this subsection.

While approval letters and test reports of the coin and bill acceptors from other state or federal

jurisdictions may be submitted, all coin and bill acceptors must be approved by the Commission
prior to use on any video lottery terminal in this State.




9.1.10 Each video lottery terminal must contain a smgie printing
mechanism capable of printing an original ticket and retaining an exact, legible copy in the video

lottery terminal or other means of capturing and retaining an electronic copy of the ticket data

as approved by the Commission. The following information must be recorded on the ticket when
credits accrued on the video fottery terminal are redeeined for cash:

9.3.1 Video lottery games thatare not-affeeted-by player sid shall pay out 2 minimum
of 80 percent and no more than 95 percent of the amount wagered. The theoretical payout
percentage will be determined using standard methods of probability theory. For the video
lottery game of Keno, the theoretical payout percentage requirements apply to each number of
spots marked;

§ 179- 3 10. Transportanon and reg:su-anon of vndeo lottery termmals ng}ugg

101 Transportation of video lottery terminals into West Virginia. - A
manufacturer t:ransporung one or more video lottery terminals into West Virginia shall provide
the Commission in writing at-the-tme-af prior 10 5h1pment the following information on forms
required by the Commission:

§ 179-3-12. Number and location of video lottery terminals; security,

12.32 Location of terminals. All video lottery terminals in licensed race tracks must
be physically located as follows:

12.2.1 The area(s) shall be continuously monitored through the use of a closed
circuit television system (CCTV). The system must be capable of recording activity for a
twenty-four (24) hour period and shall be approved by the Commission prior to installation. All
video tapes must be retained for a period of at least thirty (30} days, or as directed by the
Commission;



12.2.2 In an area that ensures public access to the video lottery terminals is
restricted to persons legally entitled by age to play video lottery games;

12.2.3 initial locations for video lottery terminals require prior approval from the
Commission. The licensee shall submit a floor plan of the area or areas where video lottery
terminals are to be operated showing machine locations. cabling and security camera mount
locations; the scale shali be 1”=1/4";

12.2.4 Any relocation of video lottery terminals requires prior approval from the
Commission. Revised floor plan drawings as specified in section 12.1.3 must be submitted in
advance; and

12.2.5 N O vi lo ' terminals my toc in ildi r

12.23 Security.

12.3.1 Security personnel shall b€ assigned to each location where video
lottery terminals are in operation. Security personnet may include designated representatives,
managers, or other persons employed by the licensee, or independent licensed and bonded
security guards.

12.3.2 Each license holder shall retain a sufficient number of security
personnel to provide for safe and legal operation of the facility and the safety and well-bemng of
the patrons of each facility. In the event the Commission determines that an unsafe situation
exists for patrons, the Director may order that the license holder provide additional security
necessary to correct the situation. A license holder who fails to comply with such an order may
be subject to suspension of its license or may have its video lottery terminals disabled.

13.1.1 It is presented on a fully legible, valid printed ticket on paper approved by
the Commlssmn that contams the mformatxon as requtred [Lms_pm_mmumu_g_o_t_am

14.9 Place of hearing. -Hearings-will-be held-in-Charleston;-West-Virginia;-unless-the
Commission-determines-othervwise- ies will i
seven days before the hearing date.




WEST VIRGINIA LOTTERY COMMISSION

PUBLIC COMMENTS ON THE VIDEO LOTTERY GAMES
PROPOSED REGULATION

Set forth below are pubklic comments received by the West
Virginia State Lottery Commissicn pertaining to the proposed
Video Lottery Games regulation. For purposes of responding to
the issues presented, some of the comments have been condensed
rather than repeated verbatim. Copies of the original
correspondence containing the comments are attached for review.

COMMENTS CONCERNING THE SPLIT OF NET REVENUE:
TReference: proposed §179-3-7.2] )
1. According to the West Virginia Racing Association, licensed
racetracks are "...entitled to up to 30% (6/12) of net terminal
revenue without regard to reimbursement of expenses...'"; a 60-40
split only gives a track 10% for mandated expenses including
purchase or lease of egquipment, security personnel, advertising
and promotion, telephone and communications and construction of
secure areas. Instead, according tc the West Virginia Racing
Association, the split for the tracks should be as follows:

Year Qne = 75%
Year two = 72.5%
Year three = 70%
Thereafter = £5%
2. The West Virginia State  Racing Commission suggests that a

60% share is not nearly enocugh.

3. The West Virginia Union of Mutuel Clerks, AFL-CIO suggests
the State share be no greater than 25%.

4, Raymond Funkhouser II, president of the Horsemen’s
Beneveolent and Protective Association [{HBPA] chapter at Charlies
Town Races, said the prize structure should be reduced to 80% so
that the remaining 20% could be divided among the State, track
and purse fund according to the same rate structure prescribed by
the State Racing law.

RESPONSE: Currently at Mountaineer Park, video lottery terminals
are programmed to pay prizes at the 88.6% level, leaving 11.4% of
gross sales. to split between the State and the licensee. W.Va.
Code §29-22~10(a)(1ll) requires that a licensed lottery sales
agent receive a commission of 5% of gross sales [in this c¢ase
43.8%]. The agent is alsc eligible to receive an optional
"bonus~incentive not to exceed 1% of gross sales. The




difference between 43.8% and 60% is 16.2% of net income
{approximately 2% of gross sales] which would cover the direct
video lottery costs reimbursement and all or part of the optional
1% bonus-incentive. The Commission has reviewed revenue
projections using the 60% - 40% split of net revenue and finds
that 60% is adequate compensation for the risks to be undertaken
by the racetracks. ,

The Commission received a letter from the president of
Gaming Laboratories International, Inc. {attached) stating that
games structured to pay prizes at the 90+ percent level will
produce the highest actual net revenues because players will win
and replay more often. This is also supported by pari-mutuel
racing studies conducted by the University of Lcuisville. For
this reason, and also because of the relatively small percentage
reserved for the State, the Commission dces not adopt the plan
proposed by Raymond Funkhouser. The 60-40 split of net revenue
has not been changed.

COMMENT CONCERNING THE NUMBER OF TERMINAILS:

[Reference: proposed §179-3-12]

The West Virginia Racing Association proposes that the basic
video lottery license cover the installation of up to the first
400 terminails.

RESPONSE: Based on a need for mors certainty, both for the tracks
and for the general public, the Commission agrees that the
initial license includes the right to install up to a specific
nunber of terminals. Terminals in excess of 400 nmust receive
prior approval cof the Commission. Increases will be granted for
good cause shown and in increments of 50 machines. See change to
section 12.1.

COMMENTS CONCERNING SUBSIDIES TO PURSE FUNDS:

[Reference: proposed §175-3-3.1.6]

1. Harry L. Buch, attorney for the Horsemen’s Benevolent and
Protective Association chapters at Mountaineer Park and Charles
Town Races and former chairman of the West Virginia Racing
Commission, said the regulation should require as a condition of
licensing that the applicant track submit "...a bona £i
agreement from the organization representing the majority of the
horsemen at any licensed racetrack within this jurisdiction,
setting forth an agreement as to the division of profits or the
establishment of a purse structure by contract.”

2. The West Virginia Racing Association felt that a mandated
subsidy contract with the Horsemen’s Benevolent and Protective
Association (HBPA) or with the Greyhound Breeders Association
should not be a condition precedent to the issuance of a video
lottery license to a thoroughbred or greyhound racetrack.

8]



Instead, section 3.1.6 should say that the Commission may
"consider" the existence or absence of such an agreement as one
factor in judging "adequate financial stability" of the
applicant-track.

3. The West Virginia Racing Commission adopted its Resolution
93-1 which recommended to the Lottery Commission that a mutual
agreement between the racetrack management and either the XKennel
Operaters and Greyhound Owners Purse Committee or the Horsemen’s
Benevolent and Protective Association, Inc. concerning the
proceeds from the video lottery terminals, should be a condition
for issuance of a video lottery license.

RESPONSE: The Commission is choosing to offer video lottery game
licenses gonly to pari-mutuel racetracks. A principal reason for
this is the recent marked decline in racing attendance and
revenues together with the large numbers of jobs directly and
indirectly related to the racing industry in West Virginia. The
Racing Commission comments that, "...We currently have on track
almost 10,000 people with [permits] that depend on racing as
their livelihood. It is fair to say another 7,000 people off-
track alsco depend on racing for their livelihocds. Our state’s
economic impact is over $100 million, annually...". Video
lottery cannct help to preserve the live-racing industry in West
Virginia without becoming a direct revenue source for the animal
owners as well as the track owners. The Commissicn believes
video lottery is an additional gaming entertainment form which
can help West Virginia racetracks compete favorably with tracks
in other states. Video lottery should complement and supplement
live racing; it should not replace it.

The Commission proposes that an agreement between an
organization representing a maijcrity of the horse or dog owners
operating at the applicant-track will be a condition precedent to
the issuance of a video lottery license. See §179=-3=3.1.6.

COMMENT CONCERNING THE LOCATION LIMITS ON OPERATING VIDEO
LOTTERY TERMINALS:

[Reference: proposed §179-3-12.,2.5]

The West Virginia Racing Association suggests a change to the
definition of a racing facility where video lottery terminals can
be operated. Section 12.1.5 [now 12.2.5], should be expanded to
also be identified as "...the pari-mutuel racing facilities under
W.Va, Code §19=-23-12a(l})."

RESPONSE: The Lottery Commission has simplified §12.2.5 by
prohibiting operation of video lottery terminals in buildings or
structures where pari-mutuel wagering is not allowed by the state
racing law, W.Va. Code §§19-23-1 et seq.




COMMENTS FROM TERMINAIL MANUFACTURERS:

IGT-1. Section 3.2.3 on page 4 of the Proposed Regulations
requires gualification of each employee or agent "having the
power to exercise a significant influence over decisions
concerning any part of the applicant"s business operation." We
request clarification regarding whether this weculd require
qualification of an employee who has the power to exercise some
influence over a division or subsidiary unrelated to
manufacturing video lottery terminal for use in the State of West
Virginia. Perhaps this issue could be addressed by adding

a definition of "Business operation." One possible definition
might be "the conduct of any activity reguiring a license or
permit pursuant to these regulations and any activity directly
related thereto." This definition would require qualification cf
anyone with significant influence over video lottery activities
without reaching those involved in unrelated divisions or
subsidiaries.

RESPONSE: In light of the statutory_and administrative
restrictions found in W.Va. Code §§29-22-13(3) and 14(a){(3), and
the disclosures found in W.Va. Code §§29-22-23 and 24, this
requirement is deemed by the Lottery Commission to be a
reasonable requirement and it has not been changed.

IGT-2. Section 4.12 reguires immediate notification of "any
transaction relevant to license or permit qualification.” We
would request that some time pericd, such as 30 days, be allowed
regarding the types of transactions deemed relevant to license or
permit qualification, either in the regulation itself or in an
interpretive ruling. Many cther states require notification of
any material change in information requested by or provided in an
application.

RESPONSE: The immediate notification provision allows the
Lottery Commission to warn a license or permit holder if the
pending transaction would lead to a suspension or revecation;
this language has not be changed.

IGT-3. Section 6.1.1 require license and permit holders to
promptly report to the Commission any viclation or any facts and
circumstances that may result in a viclaticon of State or Federal
law and/or any rules or regulations . . .." We would request
that the words, "the holder reasonably believes" be inserted
before "may result" in this section. 1I%t is not clear from the
present wording whether the '"may result" provision is an
objective or a subjective standard.

RESPONSE: The proposed change would leave to the discretion of




the licensee or permit holder whether to report. The
Commission’s desire is that any such circumstances and facts be
reported whether or not such facts and circumstances subsequently
lead to a vieolation. Preventing viclations is an important
function of the Lottery Commission. The language has not be
changed.

IGT-4. Sections 6.1.7 and 6.2.3 use the term "associated
equipment."” This term is not defined in the regulations. We
would reguest that a definition ke included for the sake of
clarity.

SPONSE: The Commission agrees that a definition is necessary.
The following definition has been added: "Associated eguipment”
means any hardware connected to the video lottery system, other
than the video lottery terminals or components of a regulated
public utility, located on the licensee’s premises to perform
communication, validation, or other functions.

Since this definition does not apply to spare parts or
components, the term "associated equipment" was removed from
Section 6.2.3 and replaced by '"spare parts".

IGT-5. Section 6.2.5 requires all terminals placed in West
Virginia to comply with FCC rules. We would suggest that you
also require Underwriters’ Labcratories safety certification
under UL-22, Anusement and Camning Equipment.

RESPONSE: The Lottery Commissicn does not have sufficient tinme
to research the effect of an Underwriters’ Laboratories safety
certification requirement on all video lottery terminal
manufacturers. Although this may be an unbiased suggestion, it
has not been added to the regulations since it may preclude
certain manufacturers from complying with the terminal
requirements.

IGT~6. Section 6.2.8 requires pernitted manufacturers to notify
the Commission of any "recurring . . . malfunctions or other
problens." It would be helpful if you defined "“recurring,"
either in the regulation or in an interpretive ruling.

RESPONSE: The parenthetical phrase "two or more times" has been
added after the term "recurring'" for clarification purposes.

IGT~7. Section 6.3.9 requires a licensee to pay all wvalid
winning tickets. Will a specific validation process or the use
of Clerk Validation Terminals be regquired?

RESPONSE: Validation units will not be regquired.

IGT-8. Section 7.1 states that the Commission will provide a
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communications protocol to permitted manufacturers. Wwill this
protocol be developed by the Commission or the central systen
supplier? We would suggest that it would be more prudent to use
the protocol that has already been developed by the central
system supplier. Since licensees may be required to supply a
central system without cost to the Commission (Section 9.1.13.17,
the supplier of the system should not be reguired to perform
additional work (thereby increasing costs to the licensee) to
conform its system to the Commission’s prctoceol. Most of the
central system suppliers have previously provided their protocols
to other manufacturers under non-disclosure agreements.

RESPONSE: The Lottery Commission favors a single central site
purchased by it. Likely, the central systenm supplier would
recommend a protocel to the Commission for approval. It is the
intention of the Commission to provide the approved protocol to
permitted manufacturers to prevent the central system supplier
from having an advantage.

IGT-9. Section 8.2 reguires manufacturers applying for approval
of video lotftery terminals to preovide certain information
regarding the coperation of those terminals to the Commission.
Will this information be confidential? Will the Commission use
an independent laboratory such as Gaming lLaboratories
International? If so, will the manufacturer be required to
provide the information to the Commission, to the independent
laboratory, or both?

RESPONSE: The West Virginia Freedom of Information Act [FOIA],
W.Va. Code §29B-1-4(1) exempts "trade secrets" from disclosure to
the public when such information is in the hands cof a public
agency. Information submitted under §179-3-8.2 should he
accompanied by the manufacturer’s claim that the information
constitutes a trade secret as defined by FOIA.

The decision of whether to use a specific independent laboratory
is beyond the scope of this regulation.

IGT-10. Section 8.8 provides for the seizure and destruction of
non-conplying video lottery terminals. Will manufacturers have
an opportunity to retrofit terminals prior to seizure or
destruction, at least where the non-ccompliance is the result of
an innocent mistake?

RESPONSE: This may be possible since seizure and destruction are
not mandatory.

IGT-11. Section 9.1.3 states that a terminal must have an
accessible on/off switch that controls the electrlcal current
used in the operation of the terminal "

" While "asscciated equipment" is not defined (as
discussed above), this section arguably means that an on/off
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switch must be able to shut off the electrical current to the
central computer system. This could be clarified by deleting
"and any asscciated eguipment.™

RESPONSE: The reference to "assoclated eguipment" has been
deleted.

IGT-12. Section 9.1.5 reguires an electronic or mechanical coin
acceptor. We suggest that only electronic coin acceptors, which
are far more secure than mechanical coin acceptors, be allowed.

RESPONSE: Although the suggestion may be unbiased, Secticn 9.1.%
has not been changed since it may preclude certain manufacturers
from complying with the terminals reguirements.

IGT-13. Section %.1.6.2 provides that "access from one locked

area within the device to another shall not be allowed."™ This

section is somewhat ambiguous and arguably means that the lock

for a second locked area may not be accessed from inside a first

locked area. We do not believe this was the intended result and
suggest that this provision be clarified.

RESPONSE: Sections 9.1.6.1 and 9.1.6.2 have been deleted.

IGT—-14. Section 9.1.10.5 appears to contain a typographical
error. We believe the word "reguired" should be inserted between
the words, "infeormation" and "by."

RESPONSE: This change has been made.

IGT-15. Pursuant to Section 9.1.13.1, is it the Commission’s
intent to reguire each licensed racetrack to¢ have a separate
central system?

RESPONSE: The Lottery Commission favors a single central site
computer to be purchased by it. The language is permissive to
allow for the possibility that terminals chosen by a licensee
would somehow be incompatible with the Lottery’s central site
hardware and software.

IGT-16. Secticn 9.3.1 provides for minimum anéd maximum paycut
percentages for games "that are not affected by plaver skilli.n®
We recommend that minimum and maximum payout percentages
utilizing optimum play strategy be set for games such as poker
where there is some player skill involved. The maximum payout
percentage referred to in Section $.3.2 should utilize a similar
calculation.

RESPCONSE: The quoted phrase was mistakenly included in the
requlation and has been deleted. W.Va., Code §29-22-9(Db)(5)
requires lottery games to be based totally on chance.
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IGT-17. Finally, Section 13.5 states that the "licensed
racetrack is solely responsible for any wrongful award or denial
of credits." Does this provision limit a licensee’s right to
recover credits wrongfully awarded teo a player as the result of
fraud or cheating? If not, we suggest that the wording be
clarified.

RESPONSE: The section is a denial of State liability. It does
not pertain to the rights or causes of action a licensee may have
against somecone based on fraud or embezzlement.

WMS-REF: 2.17. The definition of "Video Lottery Game" references
a game of chance, which could be interpreted as excluding the
traditicnal video poker game. We recommend that the Commission
clarify that video poker is permissible. Otherwise, it is our
experience that the games will not enjcy strong revenue
potential.

RESPONSE: The definition is statutory. See W.Va. Code §29-22-
9(b)(5) and the response to IGT-16, above.

WMS-REF: 6.1.3, 6.1.4. These paragraphs appear to seek to hold
harmless the Commission, the Directer and the State from claims
arising out of the Lottery Commission’s operation ¢of the central
computer system. The regulations should be ciarified so that
these provisions do not apply to any claim arising solely from
the actions of the Lottery Commission through the use of its
central computer or by actions of the track operators. Further,
there should be no obligation for licensees to defend and pay
legal fees for the actions described above.

RESPONSE: The language contained in the regulation is clear.
The comment does net correctly restate the provision.

WMS-REF: 6.2.9 This paragraph creates an obligation to enter
into service contracts. In no other 3Jdurisdiction are such
service contracts mandated by law. In other jurisdictions,
service is a product that the terminal manufacturers provide
which is either included in the price of the machine or for a
fee. . We suggest that market forces be allowed to create the
environment under which service contracts are entered, as opposed
to mandated by the state.

RESPONSE: Section 6.2.9% has been modified to generally reguire
service arrangements.

WMS-REF: 8.2, 8.3, 8.3.1. These paragraphs suggests that the
Commission may establish its own testing and certification
laboratory. In most jurisdicticns, this function is contracted
to a third party. Because the Commission reserves the right to
have the manufacturer supply specialized egquipment and third
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party services and have the manufacturer pay for all associated
burden. We suggest that the Commission contract with Gaming
Laboratories Internaticnal (as do most Jjurisdictions) or some
other reputable firm. The fees charged by such firms are
reasonable and customary in the industry.

RESPONSE: The decisicon of whether to use a specific independent
testing laboratory is beyond the scope of this regulatioen.

WMS-REF: 8.4. This paragraph reguires a 60-cday trial of all
models submitted for approval. This is not required in any other
jurisdiction for video lottery terminals. WMS believes it is not
necessary for purposas of security or other legitimate concerns
of the Commissicn and would likely be counter preoductive in terms
of game design and competitiveness.

RESPONSE: The trial period is stated as "...not in excess of
sixty {(60) days..." The testing is for lottery terminals to be
used as a part of the State’s lottery system. The Lottery
therefore has a vested interest in assuring that the terminals
will perform properly and 60 days is not an unreasonable length
of time under the circumstances. This language has not been
changed.

WMS-REF: 9.1.6. WMS fully supports the intent of this paragraph,
which is security of the machines. WMS is concerned, though,
that this requlation is ambigucus and can be interpreted such
that its current cabinet design may not conform to the access
reguirements as they are described. WMS suggests that the
regulation be written so as to describe the Commission’s
objectives (i.e., electronic security, coin box security) and
ensure that the manufacturers’ design meets those objectives.

RESPONSE: Sections 9.1.6.1 and 2.1.6.2 have been deleted.

WHMS—-REF: 9.1.13.1. WMS has very strong reservations regarding
this proposed regulation. This regulation could essentially
create the same sole source regquirement as existed under the
above described RFP, as it could limit the eligible manufacturers
to those few who also manufacture the central computers. WMS
believes it preferable for the Commission to purchase, install,
and operate one central computer system to which all
manufacturers would interface.

RESPONSE: See the responses to IGT-8 and IGT-~1S5.

WMS-REF. 9.3.1, 9.3.2. These regulations are confusing. While
one provides for a maximum payocut cf %5 percent, the other
discusses special permission would be reguired to exceed 92
percent. Pay table design, payout percentage and hit frequency
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are the essence of game design. The Commission should allow
maximization of payout percentage and set a specific amount,
whether it is 92 percent or $5 percent.

RESPONSE: although paycut percentages may not exceed $5% as
stated in Section 9.3.1, payout percentages greater than 32% must
be reviewed and considered by the Commission. No change has been
made to the regulation.

WMS-REF. 11.9. WMS believes that the reguirement that authorized
Commission personnel be present when any repairs are made is
unnecessary and counter prcductive. The requirement would create
the need for a large number of Commissicn approved personnel. If
there are insufficient personnel, then the machines may not be
functioning for an unnecessarily long period of time. Yet,
inspecting or changing logic boards should not regquire a
Commission authorized person. There are sufficient safeguards
built into both the video lottery terminals and the central
computer, to protect the security cf the system.

RESPONSE: The guestion does not correctly restate the provision.
Please note that Section 11.9 refers specifically to repairs to
the logic area and not to "any repairs." The Lottery Commission
is aware of technical verification procedures commonly used in
the video lottery industry. Although many safeguards exist, the
Lottery Commission strongly supports the requirement te have
Commission personnel present when the logic area is accessed.

WMS-REF. 13.1.1, 13.1.2. The proposed rules regarding payment
are very similar to the present rules in Oregon. WMS understands
that Oregon has found that this particular rule has created a
major operaticnal problem. There are a variety of circumstances
that may cause a fully legible printed ticket to be unavailable.
The Oregon Lottery is now in the position of having to refuse
payment to legitimate winners. The VLT is able to produce a
visual record of a cash out transactiocn. A payment clerk can
validate such a transaction and enter its control number into a
validation terminal. The terminal would confirm that payment was
not previously made, authorized payment, and then logged such
paynment as made. We highly recommend this section be changed
accordingly.

RESPONSE: It is not the intention of the Lottery Commission to
prevent redemption of legitimate claims due to a printer glitch
or other technical problem, provided that the ticket can be
validated in some manner. Theresfore the language "this provision
shall not apply to incompletely printed or partially legible
tickets, provided that the ticket can be validated in some
manner;" has been added to Section 13.1.1.

WMS-REF. 14.1.1. These regulaticns regarding restrictions on
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continuances and presence of parties, when read tcgether, could
well constitute a denial of due process in certain circumstances.
These provisions are unduly restrictive and not consistent with
the administrative Procedures Act (APA). We suggest that the
provisions be rewritten so as to be consistent with the APA.

RESPONSE: Please note that the comment actually refers to
Sections 14.10 and 14.11. These sections appear verbatim as
§§175-2-6.10 and 6.11 in administrative regulations of ABCC
already approved by the Legislature. The Lottery Commission
bpelieves they are reasonable for a highly regulated activity such

as private club liguor sales and video lottery gaming.

AUTOTOTE.1. Within the pari-mutuel environment, it is not
uncommon for self service pari-mutuel wagering terminals to
accept cash vouchers instead of cash. By eliminating cash in the
self service machine, the prcblem with theft from the machine is
eliminated, and correspondingly the security safeguards and
general complexity of the device have been significantly reduced.
The cashless self service terminals are significantly less costly
than terminals that accept and store cash and are less expensive
to operate. Clerk operated pari-mutuel termirnals are also
equipped to accept cash vouchers. Therefore, within the
racetrack environment, the player may engage in totally cashless
wagering by employing cash vouchers.

Security for cashless wagering is provided through the on-line,
real time totalisator system. Each voucher is logged on the tote
system with a unigue serial number. When a voucher is inserted
into a pari-mutuel terminal to establish a balance prior to
placing a wager, the voucher is "validated" (in much the same
manner as a winning on-line lottery ticket is validated) and its
vailue established by the tcte system prior to the balance being
established on the terminal. Through employing the tote systen
to "validate" cash vouchers, the chances of a ¢ounterfeit voucher
being accepted are eliminated. This system has been employed at
racetracks in West Virginia for approximately ten vears.

Autotote would like to propese the fellowing revision to the
language in this paragraph:

"a mlnlmum of one electronlc or. mechanlcal coxn acceptorL_g;__

;ng gggng; g;gn ;hg ;;ggg ;otqgggn'g: §y§;gm must be lnstalled

on each video lottery terminal.”

RESPONSE: The Lottery Commission understands from an independent
source that means other than coin or bill acceptors are being
develcped to establish credit on video lottery terminals.
Therefore, the language "or other means to accurately and
efficiently establish credit(s) as approved by the Comm1551on"
has been added to Secticn 92.1.35. -
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AUTOTOTE.2 — Autotote would like te propose the following
revision to the language in this paragraph:

"The main logic board(s) and software EPROM’S (computer chips

that store memory)._or down-~igadable EEPROM (flash memory) or
other down-loadable memeory must be in a separate, locked and

sealed area within the video lottery terminal.™®

RESPONSE: The Lottery Commission is opposed to software and/or
parameter changes without proper testing and physical replacenment
of the EPRCMs. The regulations have not been changed.

AUTOTOTE.3- Autotote would like to propose the following
revision to the language in this paragraph: "Each video lcttery
terminal must contain a single printing mechanism capable of
prlntlng an original ticket and retaining an exact, leglble copy
1n the v1deo lottery termlnal or capturing ggg :g;g;n;ng an
ct o) he ticket data on % tra
td tali system.

RESPONSE: An independent source verified that Section 9.1.10 as
proposed would prevent the use of audlt technologies currently
being developed. Therefore, the language "or other means of
capturing and retaining an electronic copy of the ticket data as
approved by the Commission™ has been added.

AUTOTOTE. 4 - Autotote would like to prepose the following
revision to the language in this paragraph:

"Video 1ottery games that are not affected by player skill shall
pay out a minimum of 80 percent amd-mns-mere-Eham-95- pereent of
the amount wagered."

RESPONSE: See the response to WMS-REF. 9.3.1, 9.3.2.

GTECH.1 ~ The proposed regulaticons address the security
responsibilities of both licensee and manufacturer permittees in
considerable detail. However, the regulations are guite
ambiguous about the security contributions of the Commission via
the "Commission’s c¢entral computer in Charleston." In fact, one
could make the argument that the propesed werding permits a
"dial=-up" central system function that does little more than
collect after~the-fact data for subsequent handling, analysis and
reporting. In other words, the regulations permit employment of
a dial-up accounting system.

RESPONSE: The reference to "dial-up or on-line' is statutory.
See W. Va. Code §29-22-9(b)(2).

GTECH.2 - GTECH submits that the Commission is far better served
by an cn-line approach where the video machines are contlnuously
polled and the captured data is handled by the Commission’s
central computer in near real-time. In this approach the_
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Coemmission’s central computer constitutes a security monitering
system from which accounting information flows as a natural by-
product. Aadmittedly, the regulations do not rule cut employment
of this approach; on the other hand, the regulations do not
mandate its use.

Accerdingly, it is GTECH’s recommendaticn that the always-
connected always-pclled securlty appreoach be explicitly written
into the regulations.

RESPONSE: See the response to GTECH.1.
COMMENTS FROM LLOCAT, GOVERNMENTS =

JEFF CO. PLAN COMM.~1l. A public hearing should be held on these
proposed rules in each county that contains a racetrack;

RESPONSE: The last date to file legislative rules for the 1994
Regular Session of the Legislature is _August 16, 19%3. The
Commission must give at least 20 days. notice for a hearing to
elicit comments concerning proposed regulations. No such notice
was given because the Commissicn chose instead to receive written
comment. Public hearings may take place in affected counties as
part of the legislative review process.

JEFPF CO. PLAN COMM.-2. Under §179-3-3 L;ggggg_ggg_gg;m;;
gqualifications: a provision should be added that requires the
applicant to be in compliance with the local Zoning Ordinance for
the placement of these machines;

RESPONSE: The regulation has been mecdified by the additien of
Section 3.1.7: The applicant for a license must not be located
in a zone where a local zoning ordinance has prochibited video
lottery gaming. See W. Va. Code §29-22-25(b).

JEFF CO. PLAN COMM.-3. Under §179-3-3.3 Applicant required to
ig;g;gn_;nig;mgglgnL the appilcant should be reguired to submit
a letter from the appropriate zoning administrator stating that
the placement of the machines is an acceptable use in the
proposed location;

RESPONSE: We agree. The Commission will include a zoning bex in
the form used for video lcttery license applications.

JEFF CO. PLAN COMM.-4. Consideration of applications by
Commission: a provision should be added that states without the

Zoning Adnministrator’s statement of acceptance, the application
shall be considered incomplete; and,
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gzsggggg: All other affected ccunties do not have county-wide

zoning or a "zoning administrator™. The Commission wishes to
adopt a uniform rule and believes its response to JEFF CO. PLAN
COMM.-3, above is adequate. W.Va. Code §29-22-25(b) provides
that nothing in the Lottery Act shall invalidate any zoning law.
A racetrack which was prevented by local zoning ordinance from
conducting video lottery would have no reason to participate in
the application process.

JEFF CO. PLAN COMM.-5., Issuance 9f license, the lack of the

zoning Administrator’s acceptance should be added as a reason for
denial,

Numbers 2, 3, 4 and 5 above are predicated on the fact that
the West Virginia State Code as amended (§29-22-25 subsection
{b)) states,

"The provisions of this Article preempt all
regulations, rules, ordinances, and laws of any county or
mun1c1pa11ty in conflict herewith. PRrovj t ei

invalidat i W, or Sunday closing law under
Article Ten [§61-10-1 et.seq.] Chapter Sixty-one of this code."
({emphasis added)

Pilease be advised that in compa:;son, although regulated by
the State, beer, wine and liguor licensing reguires the same
statement by the Zoning Office. This is to ensure that the sales
of these products are allowed by the lccal Zoning Ordinance prior
to issuance of such licenses.

RESPONSE: See response to the previous comment.

JEFF CO. PLAN COMM.-6, Finally, although a Legislative functicen,
the Commission strongly supports the requirement of local
referendum for these types of guestions.

RESPONSE: The Lottery Commissicn agrees that the Legislature
could require local referenda before the application process
takes place.

CO. COMM, JEFF CO.-1. A public hearing should be held in each
County in which the machines will be placed.

Legislation should be initiated to require local referendum
before placing the machines in a Cocunty.

RESPONSE: See response to JEFF CO. PLAN COMM.-1 and 6, above.

CO. COMM, JEFF. CO.-2. Page 1 - Aprendix B -~ Item 3 - The stated

objective of the proposed regulation is to permit operation of
video lottery type games at the State’s four pari-mutuel
racetracks.

-Section 28-22-~25(b) and (c), WV Code, as amended provided
that the State Lottery Act shall not invalidate any local zoning
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law to the contrary. Further the Article shall not be deemed to
permit the operation of any lottery otherwise prohibited by the
laws of this State and not owned and cperated by this State and
permitted by the State Lottery Act. This language shculd be
added to the cbjective stated in Appendix B on page 1.

RESPONSE: With regard teo adding language regarding local zoning
laws, see the response to JEFF CO. PLAN COMM.-2. With regard to
the actual ownership of videc lottery egquipment, please note that
the issue is currently pending before the West Virginia Supreme
Court of Appeals. These regulations adopt the Lottery
Commission’s positicon in that proceeding which differs with the
latest opinion of the Attorney General.

CO. COMM, JEFF. CO.-3. Page 2 - Overall Economic Impact -
subsection B and ¢ - The econcomic impact on political
subdivisions of the State is not addressed in the proposed
regulations at all. The economic impact could be substantial.
This will cause a substantial increase for the need for law
enforcement, emergency services, and other sccial intervention
programs in any area where gambling is. expanded in this fashion.

The propeosed rules and regulations provide for no funding
whatscever Lo be channeled to local governments to address any of
these additional needs which would be caused by an expansion of
gambling coperations. The expansion ¢f gambling in any other area
in the United States has caused an increase in the need for
police protection and emergericy services responses. These
matters must be addressed by the West Virginia Lottery Commission
if they intend tec implement video lottery games in all
racetracks.

The Lottery Commission shcoculd be encouraged to provide a
portion of the gross revenues to be paid to the County in which
the track is located.

RESPONSE: This issue would reguire a modification to the current
State Lottery Act and is beyond the scope of this regulation.

The Lottery revenues are dedicated to three objectives which
apply throughout the state: the elderly, education and state
tourism. W.Va. Code §29-22-18. In order to facilitate this
proposal, the Legislature must either amend the current State
Lottery Act or enact a separate statute.

CO. COMM, JEFF. CO.-4. Lo 789=3=2 = 2.

"own" -~ The Attorney General has rendered an opinion indicating
that the State Lottery Constitutional Amendment requires that
video lottery games be owned, operated and contrelled by the
State of West Virginia pursuant tc the Constitutional amendment.
Any definition or other regulation in conflict therewith should
pe amended. The regulations should reguire that the machines are
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owned by the State of West Virginia as required by the
Constitutional amendment.

RESPONSE: See response to CO., COMM, JEFF CO.-2.
CO. COMM, JEFF. CO.-5. 2.17 finition "Vid ott ame"
Section 2.1% Definition "Video Lottery Terminal." - Both of

these definitions are very broad and can ke used to accommodate
any kind of a game approved by the State Lottery Commission.
These regulations can accommodate the expansion of gambling
requlations to include the video lottery games and other types of
gambling later appreved by the Lottery Commission including
casino games.

RESPONSE:The Commission has attempted to define these terms as
succinctly as possible so as to réstrict the nature of the
electronic game and to allow flexibility in the procurement
process. The machines are limited to _games of chance pursuant to
statute [W.Va. Code §29~22-5(b}(5)] and cannoct include games of
skill (commonly referred to as "casino games") absent a change in
law.

17 =-3= icati - all of these prcv151ons are
designed to provide procedures for governing the application for
license required by the regulations. None of these procedures
include any input from local government.

- Local Governments should be informed as to the nature of
the applications presented. There should be notice regquirements
te give the County Commission notice cf what applications are
received and what procedures are available to the County for
input on those applications. There should also be notice
requirements for license granted for use in any particular
County.

RESPONSE: The proposed regulaticon has been amended at Section
4.4 by adding the following language:

The Lottery Commission shall provide to the appropriate
political subdivision(s) notice ¢f any applicaticn the Commission
receives for a videc lottery license. The Lottery Commission
shall notify the local peclitical subdivision(s) of a termination
of a license. The Lottery Commission in the licensing process
shall consider any verbal or written input provided by the
appropriate political subdivision(s) and shall provide a written
statement to the same regarding final disposition of the Iicense
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application.

CO. COMM, JEFF. CO.-7. Segtion 179=3-5 o me - All
enforcement powers are reserved for the State Lottery Commission.

RESPONSE: Enforcement powers relative to Lottery Games is a
shared responsibility between the Lottery Commission and State
and local law enforcement authorities. The Lottery Commission
will continue to embrace this cooperation with local governmental
units and the Department of Public Safety.

cO. COMM, JEFF. CO.-8. Sectjion 179-3-6 buties of TLicense and
Permit - Forms for reporting are directed to the State
Lottery Commission. Again, there are no requirements that the
County Commission of any county in which these machines are to be
placed to receive any information or notice whatscever from the
holders of any permits or license operating in the County. The
County should be kept informed and the County should alsc have
the benefit of notice of any problems.or any termination of
operations as a result of an irregularity or illegal action.

RESPONSE: See response to CO. COMM, JEFF. CO., - 6.

CC. COMM, JEFF. CO.-9. Section 179-3-7 Accounting - All
accounting procedures are supervised by the State Lottery

Commission.

There should be some type of a notice mechanism which would
require the Lottery Commission to notify the County Commission of
the filing of various periodic reports and other requirements of
the accounting provisions.

RESPONSE: See response to CO. COMM, JEFF. CO. - 6.

CO. COMM, JEFF. CO0.-10. Sectio 79=-3=- Vi

i i - These regquirements appear to be general
in nature and necessary to the administration of such system. In
subsection 8.7 the regulations specifically state that the video
lottery terminal must be cperated and played in accordance with
the provisions of the state enabling statutes (Section 29-22-1 et

seq. ).

RESPONSE: The comment correctly states the intention of the
Lottery Commission.

CO. COMM, JEFF. CO.-1l1. Section 179-3-8

x i Reqgi ation of Video Lottery Termina
These regulations attempt to place some security on the
transportation of the lottery terminals. It also regquires the
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registration of various serial numbers and model numbers of each
machine.

There should be a requirement that the trucking companies or
common carriers shipping these terminals be bonded and use sealed
trailers to transport the machines to assure that tampering does
not occur during shipment.

RESPONSE: It is the Commission’s intention to provide security on
the transportation of video lottery terminals, which inciudes
maintaining documentation on the lccation of all terminals. Thus,
the regulaticns have addressed the transportation of terminals
into, within, and out of the State. Aalthough terminal
verification procedures are performed by Commission personnel
prior to any terminal becoming operational, the Commission agrees
that sealed trailers should be used during shipment, particularly
because there is no permit or license requirement for the entity
transporting the terminals. Therefore, this requirement has been
added to Section 179-3-10.

CO. COMM, JEFF. CO.-12. _Subsection 10.2 governs the receipt of
video lottery terminals in West Virginia.

There should be a formal receipt process which would ke
supervised and overseen by Lottery Commission employees and not
by racetrack employees.

RESPONSE: The regulations specifically address Lottery
Commission security procedures including but not limited to
background investigations, license and permit reguirements,
independent testing, technical verification, sealed logic units,
rights to inspection without notice, and transportation
nctification. The Commissicon has a vested interest in
maintaining the security and integrity of the video lottery
terminals and games, but does not agree with the suggested
requirement. Since the Commission will have information on the
date and time of terminal arrival, it fully intends to have at
the site security personnel from the Commission.

CC. CCMM, JEFF. CO.-13. Subsection 10.3 pertains to
transportation of video lottery terminals between locations
inside the State of West Virginia. The same rigorous
requirements for transporting video lottery machines from the
factory tc West Virginia should be imposed for shipment of
machines anywhere.

It appears that transporting the machines within the State
of Wet Virginia is not regulated the same as transporting them
into the State. These requirements should be uniform no matter
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where the machines have gone nor where they are going. There
should be no opportunity to tamper with the machines while they
are being shipped.

RESPONSE: Transportatlon of video lottery terminals into, within,
and out of the State is discussed in Sections 10.1, 10.3, and
10.4, respectively. All three sections have similar requirements
for information. Although the comment implies that there are
different notification requirements for transportation, no
examples were listed. The phrase "at the time of shipment" has
been changed to "prior to shipment™ in §179-3-10.1 to conform to
the notice requirements in §10.3 and §10.4.

CO. COMM, JEFF. CO.-14. ection 179-3-~ Maj ce of Vid
Lott a - The maintenance requirements for these
machines should be extremely specific. These regulations appear

to address those problems.

All documentation with regard to certificate of training
programs and certificate for licensed maintenance persons should
be filed with the Lottery Commission in order that they are
subject to public scrutiny. The manufacturer should not be the
custodian of these types c¢f impertant records.

RESPONSE: Pursuant to section 11.5, manufacturers are required to
file documentation relating tc¢ training and licensed maintenance
persons to the Lottery Commissicn.

co. COMM, JEFF. CO.-15. ction 179-3—~ I

Vidego Lottery Terminals. - There should be a statement in this
section which indicates that local zcning regulations may control
the placement and locaticon of video lottery terminals. There
should at least be a reference to Section 29-22-25, W.Va. Code,
as amended.

RESPONSE: See response to JEFF CO. PLAN COMM.-2.

CC, COMM, JEFF. CO.-16 Subsection 12.2 requires that security
personnel will be assigned to each location where video lottery
terminals are in operaticn. However, the license holder or
racetrack would be the party who retained the security personnel.
There should be a Lottery Commission employee in charge of each
location.

RESPONSE: The Lottery Commissicn believes that this provisien
correctly places the day-to-day responsibility for ensuring the
safety of the patrons with the license holder who holds a general
legal duty to ensure the safety of any of its customers.
Additionally, the Lottery Commission intermittently provides
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security personnel who ensure compliance with statutory and
regulatory provisions. Said personnel also verify that the
license holder maintains a safe and secure environment for video
lottery players.

CC. COMM, JEFF. CO.-17. sgctigg 179-3-14 Hearing and Appeal
Procedure - aAny applicant for license or permit holder as the
case may be adverselv effected by such order shall have a right
to a hearing. This indicates that no other person may ask for a
hearing before the State Lottery Commission.

There should be a procedure which would allow other persons
adversely affected by an order of the State Lottery Ccmmission to
request a hearing to give a forum to those persons who are other
than an applicant or permit holder.

RESPONSE: This regulatory provisicn applies to someone whose
license is suspended or revoked. West Virginia Code Section 29-
22-14(b) also provides such a hearing process which would apply
to "anyone aggrieved by an action of the Commission.®

co, COMM, JEFF. CO.-18. ﬁggggg_;gg_li&g This indicates that all
hearings will be held in Charleston unless the Commission
determines otherwise. It is clear that the hearlngs should be
held where the person that requested the hearing is located or
such other forum which is convenient for the witnesses of the
parties involved. To require pecple to go to Charleston for
hearings is an overly burdensome and unreascnable requirement.

RESPONSE: Hearings are normally held at such locations as
determined by the Commission to be mutually convenient to the
petiticoner and the Commission members. The Lottery Commission
may consider other factors when determining where to hold such
hearings. However, in light of this comment the regulation has
been modified to delete the reference to Charleston.

OTHER COMMENTS (ORIGINATING WITHIN THE LOTTERY COMMISSION
AND THE DEPARTMENT OF TAX AND REVENUE:

OTHER COMMENTS~1. Comments received by the Lottery Commission at
its meeting on July 12 and 13, 1993 (minutes attached) and
Comments received from Richard Boyle, Assistant Secretary of the
Department of Tax and Revenue (and designated successor Lottery
Director effective September 1, 1993) raised issues relating to
the sale of more than 5% of stock or ownership interest in the
context of the transfer or assignment of a license or permit.

RESPONSE: The following section has been added to insure the same
treatment where the license or permit is held by a corporation or
partnership:

4.13 License or permits not transferrable or
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assignable. - A license or permit in any capacity is a
privilege personal to that person and is not a legal
right. A license or permit granted or renewed pursuant
to these regulations may not be transferred or assigned
to another person, nor can a license or a permit be
pledged as cellateral. The purchaser or successor of
any business which has heretorore received a license or
permit pursuant to these regulations must apply and
qualify for a license or permit. The sale of more than
five (5%) percent of a license or permit holder’s
voting stock, assets other than those bought and scld
in the ordinary course cof business, or any interest
therein toc any party other than its present owners nust
be approved in advance by the Commission. The transfer
requirement set forth in the preceeding sentence also
applies to the sale of ownership in corporations and
partnerships which in turn are the owners of a company
which holds a video lottery license or permit.

CTHER COMMENTS-2. Comnents recelived by the Lottery Commission at
its meeting on July 12 and 13, 1993 (minutes attached) and
Comments received from Richard Beyle, Assistant Secretary of the
Department of Tax and Revenue (and designated successor Lottery
Director effective September 1, 1993) raised issues in the
context of disclosure of financial arrangements, e.g. the
financier for a commercial enterprise is sometimes in a position
to exert control over the cperation cf the commercial enterprise.

RESPONSE: Section 179-3~3.1.5 has been strengthened by the
addition of two subsections:

3.1.5.1 The applicant for a video lottery license must
disclose the financing arrangements for the purchase or
refinancing of video lottery terminals, or the leasing
arrangements in detail specified by the Lottery Commission.

3.1.5.2 A video lottery licensee or must submit any change

in financing or lease arrangement to the Commission at least

thirty (30) days before that instrument’s effective date.
OTHRER COMMENTS~3. Comments received by the Lottery Commission at
its meeting on July 12 and 13, 1993 (minutes attached) related to

the discretionary suspension ¢f license or permit under
regulation section 179-3-5.1.

RESPONSE: ‘Section 5.1 was changed to read as follows:
5.1 Criteria for suspension, revocation, denial of
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license or permit renewal. - The Commission shall either
suspend, revoke, or deny renewal of a license or a pernit
for any violation of the State Lottery law [W. Va. Code
§§29-22-1 et seg.]. The Commission may suspend, revcke, or
deny renewal of a license or a permit for any vioclation of
these regulations.
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July 23, 1993

Mr. William Woocdford
West Virginia Lottery
P.O. Box 2067

Charleston, West Virginia 25327

Dear Mr. Woodford:

This letter is in response to your telephone call
Tuesday, July 20, regarding optimal payback percentages
with regard to making thd most money per machine. We
have some experience 1in reviewing several markets
worldwide and are able to give you advice in this area.

Currently, I believe, your payback percentage
structure is set at approximately 90%. A maximum
pavyback percentage &Sf $0% when computed using an
optimal play strategy will actually yield field results
which return between 288 and 89 percent to the plaver.
These payback percentages, when compared to Casino
markets such as Atlantic City and the Mashentucket
Pegquot Tribe in Connecticut are relatively low for
poker, blackjack, and other games of skill.

Enclosed, please find a list of the various
jurigsdictions which utilize wvideo lottery and their
maximum payback percentages. As you can see from these
percentages, the normal payback for videco lottery range
between 92 and 95%. Clearly, in these markets,
whenever regulators set down a maximum payback
percentage, all the manufacturers attempt to produce a
program which will pay back as close to the maximun
payback as possible.

This response by the manufacturers can tell us at
least one thing about the payback structure: The
higher the percentage the more money the machine makes
because the video lottery machine becomes an
entertainment centerpiece and not some device that
guickly depletes each player's money. In fact there
have been studies that suggest that while a player may
maintain his bankroll longer on a 94% machine, he is
more apt to play the entire bankrell down teo "0" than
if he switches to an 80% machine and guickly loses
several hands in a row. :
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Other jurisdictions, such as Nevada, Colorado, and South
Dakota (Gaming) generally have machines that pay back between 85
and 90% on reel spinning machines and very close to the maximum
allowable payback percentage for blackjack and poker games. The
reason for this is that slect machines of the spinning reel
variety are very popular and players are expected to play them in
large volume, and in fact, the supply of these machines may not
be egual to the demand.

It is our opinion, here at the Laboratory, after reviewing
many raw payback percentage results from a variety of
jurisdictions across the United States that the best maximum
payback percentage that should be set by law is somewhere between
the 92 and 95% range. It is our cpinion that while some machines
which payback more than 95% do better than machines that payback
less than 95%, this is generally net the rule. Machines which
pay back less than 90% are often recognized by players as being
"tight machines" and will in fact do poorly when compared to
other gaming jurisdictions or othér types of machines that are
paying back 90 to 92%.

In fact, one commen example of this is the situatien at the
Rhode Island Lottery where video lottery was enacted at both the
Jai A'lai and the Lincoln Racetrack. About the same time periocd,
slot machines were implemented by the Mashantucket Pequot Tribe
under Compact agreement with the State of Connecticut. Quite
literally, the Casino in Connecticut competes with the Tracks in
Rhode Island where Video Lottery was implemented. The Peguot
Tribe may implement any slot machine that pays up to "even money"
(100%) and it is gquite common knowledge that the machines at the
Tribe are much more liberal than the video lottery machines that
are played either at the Newport Jai A'lai or at the Lincoln Dog
Track.

In closing, the belief that machines that pay less than 85%
will make more than machines that pay between 90 and $2% is the
ultimately fallacy. Quite frankly, players will play machines
with low paybacks for a while, and then realize that the return
is guite low and will become disinterested or not spend as much
money playing the games due to the fact that there is relatively
low entertainment value.

We renew our suggestion that the West Virginia Lottery
should allow payback percentages up to the 94% range, and it will
be up to each individual track to pick the machines, types, and
machine percentages that will best cause a maximum teotal return
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for the entire faciiity. Quite frankly, the West Virginia
Lottery, the people of West Virginia, and the track owners all
have the same goal =-- maximize revenue. I see no reason why
track owners would put in machine percentages which were too high
and which would cause a lower than anticipated revenue stream if
they knew a percentage program that was 85% was available.
Lastly, I cannot remember the last time an 85% machine out-earned
a machine that paid back between 92 and 94% over the long run.

I hope this memorandum has helped. If you should reguire

further information, please do not hesitate to contact me as I
will provide you any additional information immediately.

Sincerely,

mes R. Maida
President

Enclosure




The following is a listing of the current maximum payout
percentages for the various lottery systems. Please note: the
percentages are identified as being optimized percentages or
actual as field results.

Lottery System Maximum Payback Percentage
Alberta Gaming System (Canada) 94% Optimum

Atlantic Lottery 95% Field

Atlantic Lottery (N.B.) 50% Field

Louisiana Gaming System 94% Optimum

Oregon Lottery 90.5% Optimum

Saskatchewan 92.% Optimum

South Dakota Lottery 94% Optimum

Western Canada Lottery 92-94% Cptimum




Wheeling Downs
Grevhound
Wheeling, WV

Charles Town
Races, Inc.
Charles Town, WV

Mowuntaineer Park
Chester, WV

Tri-State
Greyhound Park
Cross Lanes, WV

UWesl %zgmm
Racing Asscciation, Ine.
PO Box 557
Chartos Town, Wesd Vorginia 25414

Jaly 22, 1593

Mr. Arthur L. Gleason
Directeor, West Virginia
Lettery Commission

312 MacCorkle Avenue, 82 -
Charleston, WV 25314 ~

Re: Comments on the West Virginia Lottery
Commission’s Proposed Legislative Rules
{(Ticle 175, Series 3 - 1983} for Video

Lettery CGames
Dear Mr. Gleason:

The ‘ou* Westc V’rg;nla licensed pari-mutual
racetracks provide the following comments upon, and
suggestions for modifications to, the draft video lottery
legislative rules which were proposed by the Commission
at its meeting on July 13, 1953:

il

ISSUE 1: Distrikbuticon of Revenue.

Section 7.2 of the proposed regulations
provides as follcws

-

7.2 -- Remitztance of State'’s
percentags of net terminal
inceme. -- Licensed racetracks shall

remit to the Commission and within
the reguirsed time periods the
State’s established percentage of
all net terminal income.

7.2.1 -- The Lotzery Ccmmission shall be
entitled to forty (40%) percent o¢f net
terminal income.
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7.2.2 -- The ligcensad racstrack shall be
entitled to six ty (60%) pexcent o2of net
terminal income; tc:s rercaentage is inclusive
cf licensed lottery retall agent’s stafutory

commission and the incentive bonus found in
W. Va. Code § 29-22-15, as well as certain
shared operating sxpenses.

Based upon the actual sxperiencs cver three vears at
Mcuntaineer Park, this proposed division cf net revenues will not
provide sufficient revenues Lo the racetrac
video lottery. We have actached o is lattexr a copy o a Iletter
dated July 6, 139383, signed by Richard Shelton of the West Virginia
Racing Association, which sets ocut in cetail the financial demands
imposed upcn a racetfrack in connection with operaticn of videco
lottery.

Because a licensed xacestragx 1s entitled to up to 3
(6/12) of net terminal income witl nc

Hh oo

3 0
hout regard to reimbursemne o)
expenses, the 60/40 divisicn of revenues provided in the propcsed
regulations allows only 10% of ne:t terminal income to reimburse the
racetrack for all of the extraordinary expenses 1lncurrsd in
connection with videc lottery. Section 7.2.2 1ndicates that ctihis
amount .. includes ‘Ycertain sharsed cperatin expenses”" withou:t
defining clesarly what those expanses are or how those expenses are
to be "shared", Cbhvicusiy, if he Lettery Commission were willing
to accept responsibility for a larger proportica of the operating
expenses, the 50/40 division ﬁ;Git ke supportable and might zllow
video lottery to be economlca_ly viable for the racetracks.

Howevear, the regulztions, as written, appear To
contemplate that each racetrack will, as under the Mountainser Park
contract, be required to bear substantially all of the expenses of
VLdeo lottery operations, including ccst of purchase cr lease cf
videco lottery equipment (se Section 11.3), payment £for special
security personnel (gsee Section .3.6 and 8ection 12.2.1},

adver“‘si:g and promoticnal a:tivit:es {see Secticn 6.3.12),
telephcone and communication cqa:ges {gee Section 6.32.15%), cloged-
clircuit television surveillanc svstams (gee Section 12.1.1),
construction of secure areas (gg; Secticn 12.1.2} and purchase cof
central computer (gee Secticn $...13.1).

Accord*ngTy, we reguest -hnat Section 7.2 be changed to
provide a division of revenue which will allow video lottexry o be
cperated at the ©racetracks and which will contribute to
preservation cof the racing induscrv and the West Virginia Jjobks
associated with that industry. In rscegniticon of the fact that the
maJorlty of expenses Lo be borne v the racetrack must be expended
in the early vears of video 13zcsry o_erap_on the division cf

income should be graduated to rezch no more than the 65/25 level in
the fourth year of operaticn az fallcws:
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-- Remittance of State’'s psroentage

net terminal income -- Licens=sd racstracks
all remit te the Commission and within the
guired time periods the State’s established
tage of all net terminal income.

7,
< £
=)

ja ) l'h

requir
percen

7.2.1 -- The Lottery Commissidn shall be
entitled to the following percentages ci net
terminal income during the following years of
operaticn under any video lottsry license
issued hereunder: .

Year 1 -- ZE5%
Year 2 -- 27.5%
Year 3 -- 20%
Year 4 and
thereafter -- 35%.
7.2.2 -- The licensed racetrack shall be

entitled te the following percentages of net
terminal income during each c¢f the following
vears of operation under a license issued
hereunder:
Year 1 -- 75%
Year 2 -- 72
Year 3 -- 70
Year 4 and
thereafter -- 65%

87]
o\

AN .

This percentage 1s Iinclusive of licensed
lotcery retall agents’ statutory commission
and the incentive bonus found in W. Va. Code
§ 25-22-10, as well as the wvideo lottery
operaticn expenses requirsd to be paild by the
licensee hereunder.

Izssue 2: Number of Terminalsg.

locations for and

Section 12.1.3 provides, "{Ilni 1
ior aprroval from the

number of videc lottery terminzls rag
Commission."

ﬁ
H- )
H
1

The economic penefit to the licensed racetracks of
cperation of video lottexy is directly related o the number of
terminals which may ke operatad at any given racsatrack. We believe
that at least four hundred terminals will be required in ordexr tc
provide sufficient economic kensiit o preserve the jcks at the
racetracks. 2accordingly, we rﬁq_ esSt zZhat Section 12.1.3 be reviged
in ics entirety to read as follows:
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Initial locaticns for vides lottery terminals
reguire prior approval Ircm the Commission.
There shall be a presumption that each
licensed racetrack shall be entitled to
install four hundred videso lottery terminals, Lf O
or such smaller number as the apprlicant shall
reguest, An applicant shall be entitlied to
install more than Ifour hundred video lottery
terminals by first filing with the Commission

a regquest for such additiconal terminals,
tocgether with such infcrmaticon as shall ke
required by the Commissicn with respect o
market conditions and the =sconomic impact of

the additional terminals, but ne such
additional terminals shall Dbe installed :
without the prior approval of the Commission.

Iassue 3: Contracts With Other Parties.

The propossed regulations in theilr current form do not
ceontain any provisions which weould reguire that any particular
interest group give prior aprroval to installation of video lottery
terminals at a ragetrack. However, in the Lottery Directcr’s
verbal report to the Commissicn, you indicated that this issue will
be considered during the thirtyv-day opublic comment period. It
wolld Dpe impreoper under the Lottery statute for ithe Lottsry
Commission to delegate toc any private group or entity Gthe
Commission’s exclusive statuzory authority for determining the
impiementation of lottery games. However, it is also recognizsd
that the financial stability c¢f any particular racetrack is =a
relevant concern for the Lottery Commission to investigate prior to
issuing a license, and we recocgnize that whether a racetrack’s
purse structure promotes competitive racing and a stable
relationship with horse owners and kennel owners may affect the
financilal stability of an applicant. Therefore, we would suggest
That a new Section 3.1.6 be added o the regulations as follows:

The applicant musc be a Tersen who

demonstrates adeguate Zinancial stability for

the business for which a wvideo license or

permit applicaticn is made. The Commission

may consider the applicant’s financial

stabpility, including zut net limited to the

applicant’s contractual relationships with the
crganizations representing the majority of

horsemen or kennel cwiers relating to the

establishment of a purse structure by

contract, or the absence therecf.
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Issue 4: Technical Definition Of Racing Facility.

Sectlop 12.1.5 of the proposed regulaticns is intended to
mit video lottery terminal operations Lo the pari-mutuel racing
CLTLtles of Zhe racetracks. In order to properly describe those
cliltcies, a technical correcticn is needed s¢ that that section
ads as follows:

H orhHh )
m o i P

12.1.5, No operating video lottery
terminals may be located In any builiding or
stcructure . which 1s not identified in the
licensee’s horse or cog racetrack construction
permic on file with the West Virginia Racing
Commisgion under oprovisions of W. Va. Code
§ 15-23-18(b) (8) or identified as a part of
the pari-mutuel racing facilitles under W. Va.
Code § 19-22 —12(a)('.‘ o

If you need any further information or clarification of
any ©f the suggestions made above, please feel free tc contact us.

Sincerely,

. S T = // :‘*-
Al g
M. v el ) e s e &7 i
Dan Adkins Edson R. Arneault
Tri-State Creyhound Park Mountaineer Park, Inc.

//7
Gitoe W adlas Iy

Joph Dallas ~ D&n Hudson =
Wheeling Downs ~ Charles Town Races )
/s3m

ABBC3IB2A




15t Vice President
Wayna Harmison

Board Members
Owners
Wayne ldarnson
Ann Hiltor
Pamicia Knoblauch
Ashhy T Simpson
William R. (Ronnie} Ward

Altarmates
1. Gilly F Owens

" . code 304.725-7001 ext. 308
FAX 304-728-8117

Raymond J. Funihouser, il, President

LES TOWN, WEST VIRGINIA 254 14

Jut 12 1893

2nd Vics Prasident
Ann Hiiton

Sacretary-Treasurer
Rebin J. Simpson

Trainers
Jeanre Berger
M. Eddio Householdar
Aobert & Loe
Jokn D. McKee
Robart F Rawlings

Altarmates

1. €. A {Buck) Woodson
2. James A Johnson

July 1, 1993

Arthur L. Gleason,Jr., Director -
West Virginia Lottery :
P.O. Box 2067

Charleston, WV 25327

Dear Mr. Gleason,

Your letter dated June 25,

1993 and attached POLICY RESOLUTION weare
received yesterday.

Both Mr. Buch and myself welcomed the opportunity to appear before the WV
Lottery Commission on June 214, 1993 to present the “"horsemen's point of view"

soncerning video lottery implementation in WV. However, I am deeply disturbed
~hat the WV Lottery Commission did not sither :

1. comprehend our presentaticn, or

2. purposely chose not to respond to our problems as evidenced by their
recent resolution.

I submitted factual documentation to the WV Lottery Commission (gleaned

rom information presented to me as co-chairman of the National H.B.P.A.

lternative Wager ng Committee) concerning the demise of racing in both South
u

akota and Montana @ to the advent of and competition from video lottery
achines in those states.

Mr. Buch documented the rapid decline in parimutuel handle at Mountaineer
ark which has cost horsemen hundreds of thousands of dollars in purse meoney
ince video lottery machines were installed there. We both thought that
1ictual documentation outlining the current history of video lottery machine
:rformance throughout West Virginia and the entire United States would serve
3 indisputable evidence that whenever ard wherever video lottery machines
wve been implemented in.their current format, horsemen's purse monies have
‘cded drastically, threatening the continued existence of live horse racing.




e e e

page 3
July 1, 1993

As a qolut;gg £o this whele prob1em, I want to suggest to the WV Lottery
Commission that the takeout on VIT's at all race tracks in W.V. ke changed
upward to 20% (or more) in order to support all facets of tg racing industry
{(management, horsemen, breeders, mutueis, state, county) at their current
percentage - of - taksout levels. This will provide adequate revenues for al.
these different entities, and will theoretically mean that if a patron has
$100 to wager, it won't matter to any of these entities whether or not he/she
bets it on a horse race or in a VLT machine for their corresponding percentag:s
- of - takeout will be the same.

If this were done with the proper statutcry or contractual safeguards,
horse racing cculd not only survive in W.V., saving thousands of jobs, but
maybe even becoms healthy again.

I hope that you and the W.V. Lottery Commission will give serious
consideration to this matter.

Alse, I urge you to not proceed with any expansion of video lottery in

W.V. until the proper contractual and/cor statutory safeguards are in place
which will protect and preserve live rac1rg

Sincerely,

Rograondy - Toeidlonsec I - Pt

Raymond J. Funkhouser, II, President
Charles Town H.B.P.A., Inc.

copies: £files (1)
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LAW OFPCES

GOMPERS, BUCH, MCCARTHY & McCLURE

SUIME 102387 BOARD OF TRADE BUILDING
WHEELING, WEST VIRGINIA

‘West Virginia Lottary Commission

312 MaeCorlde Avenus, S.E.

B.O. Box 2067

Charleston, West Virginia 25327-2087

ATTENTION: Arthur L. Gleasen, Jr., Diracror
Dear Mr. Gleason:

Your letter and attached POLICY RESOLUTION to the Mountainesr Park Horsemen's
Banevolent a0d Protection Associztion and to the Charles Town Horsemen’s Benevolent and
Protzction Associztion, has been referred to me for reply.

Apparently the Horsamen's presenfation at your June 14, 1953 meeating was given very little
consideraricn in the adoption of your POLICY RESOLUTION. In the fifth WHEREAS of the
RESOLUTION, the statement is made that the Lottery has baen beneficial to the oversll rzcing
industry in West Virginia. Again, the Horcamen respectiully submit that this is factually untrue.
For the first five (5) months of 1990, prior to the installafion of the video lontery machines, the
average daily handle 2t Mounmineer Park was 3245,635.00 per day with average daily
atizadance of 2,072 people. Threz yaars later, in 1993, after installation of video lottery
machines, the average daily handle for the same parisd was only $115,500,00 with a0 average
daily attendanca of 1,056 people. This clearly shows a decline in handle of approximately
§130,435.00 per day. Applying the norma! racing tzke-out, as authorized by statute, the decline
in handle hay cost the Horsemen in puzse money approximately $10,800.00 per day which, when
one congiders the entire racing year, approximates a loss of $2,375,000.00 in purses alone. 1
find it extremely difficult to justify a statement that a |oss of this magnitude to an important facet
of the racing industry is beneficia! to that segment of razing.

If the same scenario iy permtitted to oocur at Charles Town Race Track, the racing industry as
we mow it today at that facility will be dastroyed, the economy of Jefferson County seriousiy
affected, and the breeding industry ruined. Al of tha related businesses who derive substantial
inzoraz from the racing inductry will likewise sufrzr sadous economie distress. I believe that
it iz time that West Virginia provides for ite citzens and the peopls who make their livelihood
out of the yacing indusiry in the varions communides of our State as opposed to the wealthy,
non-resident individuals and corporations whose desirz is to gamer profits at the expense of our
citizens, '

33417313858 07-01~-53 10:447M
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Ag axpressed at the mesting on June 14, 1993, the Harsemen's group did not oppote the video
lottery machines, and it is not my intent and purpose at this tima to do so. However, 2s
expressed in the meating on the 14th, it is imperative that proper safeguards be sot forth in the
rulzs and ragulstiond to protect the Horsemen and those who make their living from the racing
industzy.

We ag=in would request that ths rules and regulations of the Lotery Comrmission contzin a ryle
¢imilzr in pature to that set forth below:

“Prior to lcensing the operation of video lottery games at any race
teack in tha Seats of West Virginia, the owners and operators of
esid track must ledge with the Lottery Commission 3 bona fide
agrasrent from the organization representing the majority of the
Horsamen at any lcensad race track within this jurisdiction, sstting
forth 2n agresment 18 to thz divizion of profits or the establishment
Of a purse struchure by contract.”

The Horsamen belicve that thae inclusicn of the above rule, or one gimilar thareto, would
guarantea the continted operation of racing facilities within this jurisdiction which is essential
to the economies of those areae wherain said tracks are located.

As you will recall, statements were made that video lotieries are essential for the continuance
of Charles Town Racing, I enclose harawith 2 letter from a former patron of Charles Town
which was published in the Thoroughbred Times, July 2, 1993 issue, This letter clearly sets
forih 2 major problern at Charles Town which is not being addressed. The Thoroughbred Tomes
is 2 well-lmown national weekly publication which covers the racing industry throughout the
world,

Very truly yours,
COMPERS, BUCH, McCARTHY & McCLURE

By //z”/a”; f/;g'

HI B/me=
Enclosure
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P.0. Box 178, Ranson WYV 25428
' JUL ¢ » 1993
JULY l4, 1993

TO: MR. ABRCE GLEASOR, DIRECTOR
WEST VIRGINIA LOTTERY

Employees of the Charles Town Races, including the membership of this
organization, have received no wage increases in four years due to the de-

clining revenues at our race track.

By agreement with Management, part of the profits from the operation of
Video Lottery Terminals are to be paid to our members in a revenue-sharing
formula. It is in our selfish interest to help management develop a success-

ful Video Lottery installation.

In the absenca of an additicnal source of revenue, the race track losses
will continue and probably accelerate. All of us are very concerned for our

job security and future.

The proposed rules and regulatiocns - section 7.2 - provide a met revenue
split of 60C% to the opersator/retailer and 40% to the State. This compares to
the ecarlier 80 - 20 split at Mountaineer Park, now revised to 75 - 25. It is

our understanding that Montana's tax is only 15%, and Louisiana's tax is 22 1/2%.

To provide sufficient revenues teo afford finamcial security to Charles Town
Races, Inec., and to indirectly provide job security and additional income to its

emplovees, we strongly recommend thar the state tax be imposed at no more than




25% of the net video lottery income,

Thank you f£or your consideration,

CRrden & ol

Charles Walker, Chairman

ie. Presf&hnt




COMMISSIONERS STATE OF WEST VIRGINIA MAILING ACORESS
ROBERT J. BURKE P O BOX 1327

CHAIRMAN Department of Tax and Revenue CHARLESTON, WY 25333 3327
ROG:;S:#EY WEST VIRGINIA RACING COMMISSION FAHE (2o e
ALBERT SCHWABE, 1 GASTON CAPERTON LOIS J. GRAHAM
MEMBER GOYERNOR EXECUTIVE SECRETARY
July 23, 1993 RECEIVED
JUL 2 6 1993

The Honorable Arch Gleason

West Virginia Lottery Commission
P.0O. Box 2067

Charleston, West Virginia 26327

Dear Arch: -

By way of this letter, I wish to, once again,..express to you and the other members
of your commission that our Racing Commission does continue to support the expansion
of video lottery to our West Virginia Race Tracks.

Most of our West Virginia tracks are suffering with severe financial problems as well
as keen competition from a number of our neighboring racing jurisdictions. Video
lottery machines on-track will give us a2 vehicle to attract many, many more out-of-sta
visitors to our race tracks. This would be a real shot-in-the-arm to our racing and

tourism industry.

In permitting expansion of video lottery to our race tracks it is 2lso the wishes of
our Racing Commission that Management have a cooperative and mutual working agreement
with horsemen and others for a fair distribution of profits into on-track purse struct
as well as continued on-track improvements into physical plant structures; thus, impro
ing their live racing programs which is important to our purse structure.

I understand that present legal problems as to ownership of video lottery terminals ha
to clear the courts. As soon as this matter is resolved to the satisfaction of all,
it is our Racing Commission's hopes that you will proceed with implementation of them.

We need your help to keep our tracks a step zhead of our neighboring racing states who
are envious of our stesaling their racing fans.

We currently have on-track almost 10,000 people with licenses that depend on racing as
their livelihood. It is fair to say another 7,000 people off-track alsc depend on
racing for their livelihoods. Our state's economic impact is over 100 million dollars
annmually. This is vital to our economy in West Virginia.

As Racing Chairman, I perscnally believe that your recent remarks to increase lottery

proceed takeouts from 20% to 40% is far too excessive. Our racing industry is in a
severe recession all across America as well as West Virginia. A 20% increase in takeo:

312 MacCorkie Avenue, S.E.




The Honorable Arch Gleason

West Virginia Lottery Commission
P.0. Box 2067

Charleston, West Virginia 26327

July 23, 1993

now is comparable to attempting to cure a recession by doubling the amount of taxation

Our Commission is writing this letter with the support of track owners, horsemen,
kennel owners and mutuel workers from the majority of our West Virginia tracks.

Yours very truly,
WEST VIRGINIA RACING COMMISSION

[tz G Btec

Robert J. Burke
Commissioner-Chairman

f /

\@L Ka/;;u.«. >,
Roger Ramey
Commissioner

RJB/ah
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RESOLUTION 83-1
OF THE
RACING COMMISSION
CHARLESTON, WEST VIRGINIA

WHEREAS, Under the provisions of Chapter ninsteen, Article twenty three,
Section six, of the ¢ode of Wast Virginia, one thousand nine hundrad thirty-five, as
amended, the Commission [s authorized to have full jurisdiction over and shall
supervisa all horse rece meaetings, all dog race maetings and all persons Involved in the
holding or conducting of horse or dog race meetings, and, in this regard, it shall have
plenary power and authority,

WHEREAS, the Racing Commission reviewed the propossd Lottery rules
partaining to Video Lottery Terminals, and

WHEREAS, it has been datarmined that there should be Video Lottery Terminals
at ali licenssad racetracks, and

WHEREAS, it has besn determined that there shall be a mutual egresment
hetween racoetrack Managemaent, Kenne! Operators end Greyhound Owners, Purse
Committee, Horsemen’s Benevolent and Protective Asaocsatnon regardingthe proceads
from the Video Lottery Terminais.

NOW THEREFORE, be It resolvad that thars should be Video Lottary Terminals
et all licensed racetracks with approval of the Stata Lottery Commission and with the
provigo that thers be mutual agreements axisting between the parties heretofore
meantionad prior to such installation concerning tha proceads from tha Video Lottary

Terminals.
Robert J, Burke Albert Schwabe 1
Chairman Member
Rogsr R. Ramay LOiS J Graham

Membar Secretary

Dstad: August 11, 1893

R=95% 304 5588 8319 08-11-93 04:11PM PQOZ HI:




RECEIVED
AUG 1 2 1333
State of West Virginia
GASTON CAPERTON Department of Tax and Revenue JAMES M. PAIGE 11
GOVERNOR TAX DIVISION SECRETARY
P, 0. Box 238%
Charleston, WV 25328-2389
MEMORANDUHN
TO: Arthur L. Gleason, Jr.

R=08%

Director ‘ :
FRCOM: Richard E. Boyle, Jergﬁiiggq
Aggistant Secretary/Assist&nt Tax Commissiocner

DATE: August 12, 1993

I am locking forward to working with you over the next two weeks
in order to provide a smooth transition for the West Virginia
Lottery.

I have taken your suggestion and have reviewed some of the
various material which you have left for me pertaining to current
issues relating to the Lottery.

With regard to the requlations recently promulgated entitled
"Video Lottery Games™ I have a couple of comments to offer:

First, with regard to Section 4.12 of the propocsed regulation,
although you have attempted to require notification to the Commission
when license and permit holders are proposing a change of ownership,
it appears that you might also. want to deal with instances where
ownership can be affected through means other than a complete change
of ownership. In other words, the sale of part of a license or
permit holder in terms of stock or assets may equally affect the
reliability and integrity of said license or permit holder. You may
also want to deal with an issue referenced in the minutes of the last
commission meeting involving the sale of ownership in a corporation
or partnership (or limited liability company) which may possess an
ownership interest in a company which holds a video lottery license
or permit,

Secondly, in Section 3.1.5 of the subject regulation you have
dealt with the "financing" of an applicant (being from a source that
meets the gqualifications established for a license or permit holder.
It appears that this section should be reinforced by requiring a
financing questionnaire or similar type of instrument to be completed
by the financing entity.

As I delve through the remaining stacks of information you have
left me, I will continue to bring to your attention problem areas
that appear to be of concern.

Thank you once again for bringing me up to speed.
_ 3273405733 08-12-93 04:25PM P00l 236




THE COUNTY COMMISSION OF JEFFERSON COUNTY

P O Box 250
Charlas Town, WY 25414 Phone. 304725-976 1
August 9, 1883
P e
CERTIFIED MAIL EYVE
Alg , , 0
Arch Gleason, Director ﬂﬁp

West Virginia lLottery Comnission
P.0O. Box 2087
Charleston, WV 25327

Re: Proposed Video Lettery Regulations -
Title Number 179 Series 3

Dear Mr. Gleason:

V TTOENERGRTTIT L .-'
At a regular meetlng of the Jefferson Cocunty Commission,

Thursday, August 5, 1893 the Commission voted to make public
written comment on‘the proposad legislative rules governing
Video Lottery Games in West Virginia.

Fcllowing is a list of comments we would like entered inte the
record:

- A public hearing shou!d be held in each County in which
the machines will be placed;

- Legislation should be initiated teo require local
referendum before placing the machines in a County.

Page 1 - Appendix B ~ Item ) - The stated objective of the
proposed regulatlon is to permit operation of video lottery type
games at the State'’s four pari-mutuel race tracks.

- Secticn 29-22-25(bj and (c), WV_Code, as amended provided
that the State Lottery Act shall not invalidate any local zoning
law to the contrary. Further the Article shall not be desemed to
permit the operation of any !»ttery otherwise prohibited by the
laws of this State and not cwnad and operated by this State and
permitted by the State Lottery Act. This language should be
added to the objective stated in Appendix B on page 1,

Page 2 - Overgll FEconcmic Imzpact - subsection B and C jon

- The economic impact on poulitical subdivisions of the
State i3 not addressed in the proposed regulations at all. The
economic impact could be subsiantial. This will cause a
substantial increase for the need for law enforcement, emergency
services, and other social i:ntervention pregrams in any area
where gambling is expanded in this fashion.




page 2
August 9, 1993
Proposed Video Lottery Regulations

The proposed rules and regulations provide for ne funding
whatsoever to be channeled to local governments to address any
of these additional needs which would be caused by an expansion
cf gambling operations. The expansion of gambling in anv other
area in the United States has caused an increase in the need for
police protecticn and emergency servivas responses. These
matters must be addressed L: the West! Virginia Lottery
Commissicn 1if they intend to implement video lottery games in
all race tracks.

The lottery Commissinn zhecnld be encouraged to provide a
portion of the gross reveniess Lo he paid to the County in which
the track is located. S

Qf ”O"d’n r

s

2. U

il

Section 179-3-2 - 2, finition

- The Attorney General has Tendered an opinion indicating
that the State Lottery Constitutlonal Amendment requires that
video lottery games be owned, operated and controlled by the
State of West Virginia pursusant to the Constitutional
amendment. Any definition or other regulation in conflict
therewith should be amended. The regulations should regquire
that the machines are owned hv the State of West Virginia as
regquired by the Constitutiaonal! amendment,

2,17 Definition "Video [Lorterv Gape"”
Section 2.19 Defipnition "Vijec lottery Terminal

- Both of these defiritions are very broad and can be used
to accommodate any kind of a2 game approved by the State Lottery
Commissicn. These regulalions can accommodate the expansion of
gambling regulations to in.iude the video lottery games and
other tyvpes of gambling latsr approved by the Lottery Ceommission

including casino games,

[
O
]

g

Section 3.2 Individual Qua'l. i

l-.p' 2
Section 3.3 Applicant Required To Furnish Information
Section 178-3-4 Application Process
- All of these provisinns are designed to provide
procedures for governing the application for license regquired bv
the regulations. None of the-2 procedures include any input
from local government.

- Local governments sh.o. i he informed as te the nature of
the applicatieons presented. There should be notice requirements

to give.the County Commission notice of what applications are
received and what procedures "are available to the County for
input on those applications. There should also be notice

reguirements for license gra::' -4 for use in any particular
County.
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August 9, 1993
Proposed Video Lottery Regulations

Section 1739-3-5 Enforcement - ill enforcement powers are
reserved for the State Lottery Commizsion.

Secticn 179-3-6 Duties of Ligcense and Permit Helders

- Forms for reporting are directed to the State Lottery
Commission. Again, there are no requirements that the Country
Commission of any County in which these machines are to be
placed to receive any informaticn ar natice whatsoever from the
holders of any permits or license operating in the County. The

County should be kept informed 4and the County should also have
the benefit of notice of anv prohlems or any termination of
cperations as a result of an irreguiarity or illegal action.
Section 178-3-7 Accounting - A1l accounting procedures are
supervised by the State T.ut!'srv Coammission.

~ There should be some type of a notice mechanism which
would require the Lottery Commission to notify the County
Commission of the filing of varicus periodic reports and other
regquirements of the accountiing provisions.

Section 179-3-8 General Video Lottervy Terminal Regquirements

- These requirements appear to be general in nature and
necessary to the administraticn of such system. In subsection
8.7 the regulations specifically state that the videc lottery
terminal must be operated ani plaved in accordance with the
provisions of the state on4hiing statutes (Section 28-22-1 et
seqg.).

Lottery Terminals
- These regulations attempt to place some security on the

transportation of the lottery terminals. It also requires the
registration of varicus seria]l numbers and model numbers of esach
machine.

- There should be a requ.rement that the trucking companies
or common carriers shippire these terminals be bonded and use
sealed trailers to transpor: 'he machines to assure that
tampering does not occur Jduring shipment.

Subsection 10.2 governs the roveipt of video lottery terminals
in West Virginia.
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August 9, 1983
Proposed Video Lottery Reguilations

- There should be 2 formal veceipt process which would be
supervised and overseen by Lottery Comnission employees and not
by race track employees.

Subsection 10.3 pertains fo transportation of wvideo lottery
terminals between locations inside the State of West Virginia.
The same rigorous reguirements ftor itransporting video lottery
machines from the factoryvy to West Virginia should be imposed for
shipment of machines anvwhere.

- It appears that transporting the machines within the
State of West Virginia i=s unt regulated the same as transporting
them into the State. These regnirements should be uniform no
matter where the machines have gone nor where they are going.
there should be no opportunitiy Lo tamper with the machines while
they are being shipped. - -

Section 178-3-11 Maintenance of Video Lottery Terminals

- The maintenance reguirements for these machines should be
extremely specific. These regulations appear to address those
preoblems.

-~ All documentation w:.th regard te certificate of training

programs and certificate fo licensed maintenance persons should
be filed with the Lottery (Commission in order that they are
subject to public scrutfiny. The manufacturer should not be the

custodian of these types of important records.

Section 179-3-12 Location and Number of Video lLotterv Terminals

- There should be a statement in this section which
indicates that local zoning regulations may centrel the
placement and location of +ildeo lottery terminals. There should
at least be a reference to Section 29-22-25, W, Va, Code, as
amended.

Subsection 12.2 requires that security persconnel will be
assigned to each locaticn where video lottery terminals are in
operation. However, the iL:rense holder or race track would be
the party who retained the security personnel. There should be
a Lottery Conmmission empleiee in charge of each location.

Section 178-3-14 Hearing and Appeal Procedure

- Any applicant for livense or permit holder as the case
may be adversely effected b:v such order shall have a right to a
hearing. This indicates thabt no other person may ask for a
hearing before the State Lottery Commission.

- There should be a proncedure which would allow other
persons adversely affected Ly in wrder of the State Lottery
Commission to request a heari-ng to give a forum to those persons
who are other that an applicant or permit holder.

—
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Proposed Video Lottery Regulations

Subsection 14.8 This indicates that all hearings will be held in
Charleston unless the Commission determines otherwise., It is
clear that the hearings should be held where the person that
requested the hearing is located or such other forum which is
convenient for the witnesses of the parties involved. To
reguire people to g€oc to Charlesten for hearings is an overly
burdensome and unreasonable reguirement.

If vou need anything additiasnal, please do not hesitate to
contact me.

Leslie D. Smith -
County Administrator

LDS/sas

cc! Govencer Gaston Capertan
Senator Sandra Moore Lucht
Senator John Yoder
Delegate Vicki Douglas
Delegate Larry Fairclath
Delegate Dale Manuel
Delegate John Overing!on
Delegate John Doyle
Delegate Charles Trump




1z _§¢ﬁmon County Planning Comemission

Charies Gown, e Dirginds 25424 104 B, Washington Srest
PO. Bor 338

TEL: (304) 725-9781

; . August 10, 1993
CERTIFIED MAIL - B 729 503 991

| " pigeoctar
e . west virginia lottery Commission

#. 0. Box $0§7
Chazleston, West Virginia 25327

- a®: Titles Number 175 Series 3

pear Director and Honorable Commissioners:

This letter is in responsza to your requsst for public comment
on ths proposed Legislative rules for vidso Lottery Games. The
_ Jefforson County Planning and Zoning Commiasion would like to anter
—. . the following comnsnts into the official record:

o 1. A public hearlnz ahould be held on these proposed rulas in
mach county that contains a race krack; :

2. Under #179~3-3 License and permit qualifications: a
provision should be added that requires the applicant to
ba in compliance with the local Zoning Ordinance for the

placerent of thesa machinza;

3, Under $179-3-3.3 Applicant reguiyed to furnish
intormation: the applicant should be required to submit a
letter from thae appropriate zoning administrator stating

. ] that the placement of the machines is an acceptable use in

- the proposed locatiaon;

4. Undar $179-3-4.3 Congideration of applications bv
Cormigssion: & provision should be added that atates
without the Zoning Administrator’'s statement of
acceptance, the application shall be considered
inconplets; and,

) - Under §179=-3-4.,4 Issuzrncae of license, the lack of the
.. zoning Administralor’s acceptance should be addaed aam a
AR zeason for denial.

y - .‘-.-. 5 - o
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Diregtor and Hingrable Commizgicnars
. t 10, 199%

. age Two

Numbers 2, 3, 4 and 5 ahove are pradicated on the fact that the
Wast Virginia State Code as amended ($29-22-25 aubsection (b))

statos,

"The provisions of this Article preempt all regulations,
vulas, ordinances, and laws of any county or municipality
in contlict harewith. i . _

n » Or Sunday cloaing law under
Articls Tan [§61-10-1 et. seq.] Chapter 3ixty-one of this
code," (enmphasis added)

Pleoass bs advisad that in comparison, although regulated by the
state, besr, wins and liquor licensing resquires the same statemant
by the Zoning Offica. 7Thia is to ansure that the sales of thaese
praducts are allowed by the lecal Zoning Ordinance prior ko
issuanca of suesh licensaes.

Finally, although & Legislative function, the Coamission

+

. gtrongly supports the reguirement of local.referendun_for thase

Evpes of gquastions,

if you have any questions, please give Paul J. Race, Directer
of Planning and Zoning a call.

Sinc

H. Richard ;f;é/g—‘

Preaidant

cc! Governor Gaston. Caperton
U.8. Senator Raobert €. Byrd
U.8. Ssnator John D, Rockefsller, IV
U.5. Congressnan Robert B, Wisas, Jr,
State Jenator Sondra Moore Lucht
State Senator John Yoder
Delagate Vickli V. Douglas
Dalegate Larry V. Paircloth
Dolegate Dale Manuel
Delegata John Overington
Edgar R. Ridgeway, President

Jeffgzrgen County Coamisaicn

T4 TI% 7318 . 08=11-93 10:32aM
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JOSERH 4. $UCH August 10, 1993
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SLRAY J, MILLEA
ros ADRITANY

Mr. Arthur L. Gleason, Jr.

Director, West Virginia Lottety Commission
P.Q. Box 2067

Charleston, West Virginia 25327

In Re: Rules and Regulations of Video Lottary Games

Dear Mr. Gleason: .

As you will recall, the Horsemen at Mountaineer Park and Charles Town submitted a
proposed Rule for inclusion in the Video Rules relative to the nccessity of an Agreement
between the Horsemen and Track Managements prior to the installation of video lottery
terminals by the Lottery Commission. An Article appeared in the Charleston Gazette
wherein you appeared to have subscribed to this principle. However, an ¢xamination of the
Rules does not reveal such a requirement. On behalf of the Horsemen, we would, thercfore,
request that the following Rule be included:

"Prior to licensing the opergtion of video lottery games at any
race track in the State of West Virginia, the owners and
operators of said rack must lodge with the Lotltery Comunission
a bona fide agreement from the organization representing the
majority of the Horsemen at any licensed race track in this
jurisdiction, setting forth terms as to the division of profits for
establishment of a purse structure.”

Very truly yours,
GOMPERS, BUCH, M¢CARTHY & McCLURE

HLB/kbh

B -
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ﬁ International Game Technology % ° "

August 4, 1993

Arthur I.. Gleason, Jr.
Director

West Virginia Lottery

312 MacCorkle Ave,, S.E.
P.0. Box 2087

Charleston, WV 25327-2067

Re: Proposed West Virginia Lottery Regulations
Dear Director Gleason:

Thank you for the opportunity to comment on the proposed West
Virginia Lottery Regulations (the "Proposed Regulations"). on
behalf of IGT, I would ask that you consider the following points:

1. Section 3.2.3 on page 4 of the Proposed Regulations
requires qualification of each employee or agent "having the power
to exercise a significant influence oyer decisions concerning any
part of the applicant's business. operation.”® We regquest
clarification regarding whether this would require qualification of
an employee who has the power to exercise some influence over a
division or subsidiary unrelated to manufacturing video lottery
terminals for use in the State of West Virginia. Perhaps this
issue could be addresged by adding a definition of "business
cperation."” One possible definition might be "the conduct of any
activity requiring a 1license or permit pursuant to these
regulations and any activity directly related theresto.® This
definition would require qualification of anyone with significant
influence over video lottery activities without reaching those
involved in unrelated divisions or subsidiaries.

2. Section 4.12 requires immediate notification of "any
transaction relevant to license or permit qualification." We would
regquest that some time period, such as 30 days, be allowed for
notificaticn and that you provide greater specificity regarding the
types of transactions deemed relevant to 1license or permit
qualification, either in the regulation itself or in an
interpretive ruling. Many other states regquire notification of any
material change in information requested by or provided in an
application.

3. Section 6.1.1 requires license and permit holders to
"{plromptly report to the Commission any violation or any facts and
circumstances that may result in a violation of State or federal
law and/or any rules or regulations ... ." We would request that
the words "the holder reasonably believes" be inserted before "may
result" in this section. It is not clear from the present wording
whether the "may result" provision is an objective or a subjective
standard.

1085 Palms Aimort Drive, Las Vegas, NV 89119.3715, Phone 702/896-2500, FAX 702/896-8484
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4. Sectiong 6.1.7 and 6.2.3 use tha term Yassociated

equipment." This term is not defined in the regulations. We would
request that a definiticon be included for the sake of clarity.

5. Section 6.2.5 requires all terminals placed in West
Virginia to comply with FCC rules. We would suggest that you also
require Underwriters' Laboratories safety certification under
UL-22, Amusement and Gaming Egquipment.

6. Section 6.2.8 requires permitted manufacturers to notify
the Commission of any "recurring ... malfunctions or other
problems.” It would be helpful if you defined "recurring," either
in the regulation or in an interpretive ruling.

7. Section 6.3.9 requires a licensee to pay all valid winning
tickets. Will a specific validation process or the use of Clerk
Validation Terminals be required?

8. Section 7.1 states that the Commission will provide a
conmunications protocel to permitted manufacturers. Will this
protocol be developed by the Commission or the central systenm
supplier? We would suggest that 1t would be more prudent to use
the protoceol that has already been developed by the central system
supplier. Since licensees may be required to supply a central
system without cost to the Commission (Sectien 9.1.13.1), the
supplier of the system should not be required to perform additional
work (thereby increasing costs to the licensee) to conform its
system to the Commission's protocol. Most of the central systenm
suppliers have previously provided their protocols to other
manufacturers under non-disclosure agreements.

9. Section 8.2 requires manufacturers applying for approval
of video lottery terminals to provide certain information regarding
the operation of those terminals to the Commission. Will this
information be confidential? Will +the Commission use an
independent laboratory such as Gaming Laboratories International?
If so, will the manufacturer be required to provide the information
to the Commission, to the independent labkoratory, or both?

10. Section 8.8 provides for the seizure and destruction of
non-complying video lottery terminals. Will manufacturers have an
ocpportunity to retrofit terminals prior to seizure or destruction,
at least where the non~compliance is the result of an innocent
mistake?

11. Section 9.1.3 states that a terminal must have an
accessible on/off switch that controls the electrical current used
in the operation of the terminal "a
While "associated equipment is not defined (as discussed above),
this section arguably means that an on/off switch must be able to
shut ©ff the electrical current to the central computer system.
This could be clarified by deleting "and any associated equipment."”




12. Section 9.1.5 requires an electronic gr mechanical coin
acceptor. We suggest that only electronic coin acceptors, which

are far more secure than mechanical coin acceptors, be allowed.

13. Section 9.1.6.2 provides that "{a]ccess from one locked
area within the device to another shall not be allowed." This
section is somewhat ambiguous and arguably means that the lock for
a second locked area may not be accessed from inside a first locked
area. We do not believe this was the intended result and suggest
that this provision be clarified.

14. Section 9.1.10.5 appears to contain a typographical
error. We belleve the word "required" should be inserted between

the words "information" and "by."

i5. Pursuant to Section 9.1.13.1, is it the commission's
intent to require each licensed race track to have a separate
central system?

16. Section 9.3.1 provides for minimum and maximum payout
percentages for games "that are not afifected by player skill." We
recommend that minimum and maximum payout percentages utilizing
cptimum play strategy be set for games such as poker where there is
some playver skill involved. The maximum paycut percentage referred
to in Section 9.3.2 should utilize a similar calculation.

17. Finally, Section 13.5 states that the "licensed race
track is solely responsible for any wrongful award or denial of
credits." Does this provision limit a licensee's right to recover
credits wrongfully awarded to a player as the result of fraud or
cheating? 1If not, we suggest that the wording be clarified.

Thank you once again for the opportunity to comment on the
Proposed Regulations. We hope our comments are constructive. If
you have any gquestions regarding these comments or any other
issues, please do not hesitate to contact me.

saset Suferds
Corporate Counsel
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Arthur L. Gleason, Director
West Virginia Lottery Commission
P.QO Box 2067

Charleston, WV 25327
RE: Video Lottery Regulations

Dear Director Gleason:

These cemments are being made with respect to the NOTICE OF A
COMMENT PERIOD ON A PROPOSED RULE issusd by the Secretary of State
regarding the proposed rules regarding video . lottery. These
comments are being made on behalf of.wMS Gaming, Inc.(WMS), which
is & national leader in the video lottery terminal business and
which is an authorized provider of wvideo terminals in wvarious
states in the United States, provinces in Canada and in Australia.

WMS appreciates this opportunity to comment on the Lottery
Commission's proposed limited expansion ¢f video lottery to certain
licensed race tracks in West Virginia. WMS has carefully reviewed
the proposed rules and regulations and hope that our
recommendations are favorably considered. Before addressing the
specific proposed regulations, WMS believes it is necessary to set
forth its general regervations regarding the implementation of
video lottery as it pertains to the video lottery terminals.

WMS appreciates that the prcposed regulations represent a
change from the Commigsions earlier position reflected in an RFP
issued on December 2, 1992, which would have mandated that thera be
ona source for purchase of all of the video terminals. As
apparently was recognized, sole source 1s a concept replete with
problems, not the least cf which is that it ultimately fails in the
market place and therefore fails to maximiza revenues for the
state. WwMS believes that the regulaticons under consideration
presents the very same problems as sole source.

The intent is to maximize revenue within this limited context
for the State of Weat Virginia. It is our belief that the proposed
implementation will not accomplish that cbjective. One or two
previously positioned manufacturers could well capture all machine
orders for the State. The net result would be very similar to the
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result expected from a sole source implementation. There would be
no incentive for continually improving gamae design and performance.
Games would become stale and revenue would diminish.

WMS recommends an implementation based on the Rhode Island
model. Rhode Island limits its locations to two pari-mutuel
facilities. The Lottery selected a central system supplier. They
also sgelected, through an RFP process, four terminal suppliers.
Each supplier was given an egual order which filled the total
machina requirement. Each terminal supplier participates as a
partner with the State and the locaticon. Each terminal supplier
provided all equipment necessary to operate its share of the
network. In return, each supplier participates in the net revenues
generated by its terminals. There is-a tremendous incentive for
each supplier to field its best and most reliable terminals with
its highest earning software. The incentive also exists to
continually upgrade and maintain the freshness of its software.
This produces the most revenues for the State, tha locations and
manufacturers. In that regard, WMS recommends that the percentage
paid to the manufacturer be 20% of the net revenue earned by its
terminals.

It appears that Rhode Island, of the states that have video
lottery, is most similar to West Virginia. Rhode Island is a very
successful model for West Virginia., WMS respectfully suggests that
the model be followed with respect to the manufacturers of the
video lottery terminals.

With regard to the specific regulations, WMS comments are as
follows:

2.17

The definition of "Video Lottery Game" references & game of
chance, which could be interpreted as excluding the
traditicnal video poker game. We recommend that the
Commigsion clarify that video poKer 1is permissible.
Otherwise, it is our experience that the games will not enjoy
strong revenue potential.

6.1.3 and 6.1.4

These paragraphs appears to seek to hold harmless the
Commission,the Director and the State from claims arising out
of the Lottery Commission's operation of the central computer
system. The regulations should be clarified so that these
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provisions do not apply to any claim arising sclely from the
actions ©of the Lottery Commission through the use of its
central computer or by actions of the track operators.
Further, thare should ba no obligation for licensees to defend
and pay legal fees for the actions deacribed above.

6.2.9
This paragraph creates an obligation to enter into service

contracts. In no other jurisdiction are such service contracts
mandated by law. In other jurisdictions, service is a preoduct
that the terminal manufacturers provide which is either
included in the price of the machine or for a fee. We suggest
that market forces be allowed to create the environment under
which service contracts are entersgd, as opposed to mandated by
the state. . -

8.2, 8.3, and 8.3.1

These paragraphs suggests that the Commission may establish
its own testing and certification laboratory. In most
jurisdictiong, this function is contracted to a third party.
Because the Commission reserves +the right +¢ have the
manufacturer supply specialized equipment and +third party
services and have the manufacturer pay for all associated
costs, this could create an encrmous and unacceptable financial
burden. We suggest that the Commission contract with Gaming
laboratories International (as do most jurisdictions) or some
other reputable firm. The fees charged by such firmg are
reasonable and customary in the industry.

8.4

This paragraph requires a 60-day trial ¢f all models submitted
for approval. This is not required in any other jurisdiction
for video lottery terminals. WMS believes it is not necessary
for purposes of security or other legitimate concerns of the
Commisgion and would likely be counter productive in terms of
game design and competitiveness.

9.1.6

WMS fully supports the intent of this paragraph, which is
security of the machines. WMS is concerned, though, that this
regulation i3 ambiguous and c¢an be interpreted such that its
current cabinet dJdesign may not conform to the access
requirements as they are described. WMS suggests that the
regulation be written so as to describa the Commission's
cbjectives (i.e., electronic security, coin box security) and
ensure that the manufacturers’ design meets those objectives.
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9.1.13.1

WMS has very strong reservations regarding this proposed
regulation. This regulation could essentially creates the
same sole socurce requirement as existed under the above
described RFP, as it could limit the eligible manufacturers to
those few who also manufacture the central computers. WMS
believegs it preferable for the Commission to purchase,
install, and operate one central computer system to which all
manufacturers would interface.

9.3.1 and 9.3.2

These regulations arse confusing. While one provides for a
maximum payout of 85 percent, the other discusses special
permigsion would be required to exceed 92 percent. Pay table
design, payout percentage and hif{ frequency are the essence of
game design. The Commission should allow maximization of
payout percentage and set a specific amount, whether it is 92

percent or 95 percent.

11.9

WMS believes that the regquirement that authorized Commission
personnel be present when any repairs are made is unnecessary
and counter preoductive. The requirement would create the need
for a large number of Commission approved personnel. If there
ara insufficient persconnel, then the machines may not be
functioning for an unnecessarily long pericd of time. Yet,
inspecting or changing logic becards should not require a
Commission authorized person. There are sufficient safeguards
built into both the video lottery terminals and the central
computer, to protect the security of the system.

13.1.1 and 13.1.2

The proposed rules regarding payment are very similar to the
present rules in Oregon. WMS understands that Oregon has
found that this particular rule hasg created a major
operational problam. There are a variety of circumstances
that may casuse a fully legible printed ticket to be
unavailable. The Oregon Lottery is now in the position of
having to refuse payment to legitimate winners. The VLT is
able to produce a visual record of a cash out transactien. A
payment clerk can validate such a transaction and enter its
control number into a validation terminal. The terminal would
confirm that payment was ncot previously made, authorized
payment, and then logged such payment as made. We highly
recommend this section be changed accordingly. -
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14,1.1 and 14.1.1
These regulations regarding restrictions on continuances and

presence cf parties, when read tcgether, could well constitute
a denial of due process in certain circumstances. These
provisions are unduly restrictive and not consistent with the
Administrative Procedures Act (APA)., We suggest that these
provisions be rewritten so as to be consistent with the APA.

WMS

By
- Richard L..Gottlieb, Esquire
.- LEWIS, FRIEDBERG, GLASSER,
- CASEY & ROLLINS
PO Box 1746
Charleston, WV 25326
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August 3, 1993

Arthur L. Gleason, Jr.
Director

West Virginia State Lottery
P. O. Box 2067
Charleston, WV 25327

Dear Director Gleason:

-

On behalf of Autotote I would like to express our appreciation for the opportunity to participate
in the rule making process for the expansion of video ottery in West Virginia. We have carefully
reviewed the rules and regulations proposed in Title 179, Series 3 and would like to offer the

enclosad comments.

Autotote completely supports the direction the West Virginia Lottery is taking in expanding video
lottery to the State's pari-mutuel wagering facilities, We hope that our recommendations for
modifications to the proposed rules and regulations will be favorably considered by you and the
Lottery Commission. :

Best regards,

ol

R. Steven McCarthy
Director of Product Marketing - Video Gaming

RSM\tch
wyigisn320}

100 Bellevue Road, P.0O. Box 6309, Newark, DE 19714-6009
Telephone (3023 737-4300
Fax (302; 453-8128




Recommendations for Modifications to West Virginia Lotte

Rules and Regulations for Video Lottery Games
Title 179, Series 3

1) Paragraph9.1.5

Within the pari-mutuel environment, it is not uncommon for self service pari-mutuel
wagering terminals to accept cash vouchers instead of cash. By eliminating cash in the seif
service machine, the problem with theft from the machine is eliminated. and
correspondingly the security safeguards and general complexity of the device have been
significantly reduced. The cashless self service terminals are significantly less costly than
terminals that accept and store cash and are less expensive to operate. Clerk operated
pari-mutuel terminals are also equipped to accept cash vouchers. Therefore, within the
race track environment, the player may engage in totally cashless wagering by employing
cash vouchers.

Security for cashless wagering is provided through the on-line, real time totalisator
system. Each voucher is logged on the tote system with a unique serial number. When a
voucher is inserted into a pari-mutuel terminal to establzsh a balance pnor to placing a
wager, the voucher is "validated" (in much the sarie manner as a winning on-line lottery
ticket is validated) and its value established by thé tote system prior to the balance being
established on the terminal. Through employing the tote system to "validate” cash
vouchers, the chances of a counterfeit voucher being accepted are eliminated. This system
has been employed at racetracks in West Virginia for approximately ten years.

Autotote would like to propose the following revision to the language in this paragraph:
"A minimum of one electronic or mechanical coin acceptor, or a cash voucher acceptor

that will validate, on-line, the value of the voucher with the track totalisator system must
be installed on each video lottery termminal.”

2) Paragraph 9.1.7
Autotote would like to propose the following revision to the language in this paragraph:
"The main logic board(s) and software EPROM'S (computer chips that store memory), or

down-loadable EEPROM {flash memory) or other down-loadable memory must beina
separate, locked and sealed area within the video lottery terminal."

3) Paragraph 9.1.10
Autotote would like to propose the following revision to the language in this paragraph:

"Each video lottery terminal must contain a single printing mechanism capable of printing
an original ticket and retaining an exact, legible copy in the video lottery terminal or
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_&ﬁ_ngﬂuti&n_lag@ electronic copy of the ticket data on the race track's on-line.
real time totalisator system "

4) Paragraph 9.3.1
Autotote would like to propose the following revision to the language in this paragraph:

"Video lottery games that are not affected by player skill shall pay out a minimum of 80

percent and-ho-frore-than-95-percent-of the amount wagered.”
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Fax 407 36921234
Arch L. Gleason, Jr,, Director
West VIr Lottery
312 MacCorkle Ave,, 8.E,
Charleston, WV 25327

Dear Arch,

Per your request we reviewed the proposed West Virginia Legisiative
Regulations, Cur comments and recommendations follow,

The proposed regulations address the security responsibilities of both licensee
and manufacturer permittees in considerable detail. However, the regulations
are quite ambiguous about the security contributions of the Commisaion via the
"Commisaion's central computer in Charleston.'” In fact, one could make the
ent that the proposed wording permits 4 "dial-up” central system
function that does little more than collect after-the-fact data for subsequent
handling, analysis and and reporting, In other words, the regulations permit

smployment of a dial-up accounting syatem.

GTECH submits that the Commission s far better served by an on-line
approach where the video machines are continuously polled and the captured
data is handled by the Commisaion's central computer in near real-tims, In
this approach the Commission's central computar constitistes a securify
monitoring system from which accounting information {lows as a natural by-
product, Admittedly, the regulations de not rule out employment of this
approach; on the other hand, the regulations do not mandate its use,

Accordingly it ia GTECH's recommendation that the always-connected always-
polled security approach be axplicitly writtan into the regulations.

Arch, I would like to follow-up this letter with a comprehensive explanation of
GTECH's on-line approach, Il call you later this we& to see if this meets
with your approval, and if so, select a date at your convenience for us to meet.

With Regards,

AU s

Jack Evens

cc: J. David Smith
Herb Deleshanty
Michael Lightman
Jim Moran

R=57X% 301 230 9097 08~05-93 03:21PM POOZ #20




- MiNUTES
July 12 and 13, 1993

West Virginia Lottery Commission

The monthly meeting of the West Virginia Lottery Commission was
called to order at 2:00 p.m. on July 12, 1993. Commission Members
present were: William Abraham, David Gardner, Anthony Giambrone,
Steven Hyre, Larry Pack and L. J. Trupo.

Director Gleason stated the purpcsgibf this afternocon’s portion
of the meeting was to address the proposed administrative rules and
requlations governing the Lottery’s general operation, the proposed
video lottery rules and regulations that are drafted in contemplation
of a potential extension of video lottery to a limited application
within the racing environment of West Virginia and a proposed video
lottery policy resolution that was introduced at the previous

commission meeting.

Director Gleason stated tHere is a formal process dictated with
regard to rule making by bodies like this Commission. The reason for
addressing this issue is to commence a 30 day comment period by which
comments are received with regard tc propesed rules and regulations
under the legislative raview process. We would seek today or
tomorrow to have the Commission’s approval to submit these
administrative rules and proposed rules governing a limited
application of video lottery in the racing environment to the.

Secretary of State. Upon submission the rules and regulations will




be available to the public, citizens, other interested parties, the
press or anyone wishing to comment to the Lottery Commission.

This 30 day comment period would commence with the filing of
those rules and regulations with the Secretary of State’s Office.
This meeting is not intended to be a public hearing on these rules
and regqulations in which the Commission could or would attempt to
receive formal comment with regard to the administrative rules and
regulations. We do not have a court reporter present and these rules
and regulations have not been published so it would be virtually
impossible to accomplish that circumstance. We have chosen to
receive written comments during the 30 day comment period. Under the
formal procedure we are reguired to conéider each comment, respond to
the comment and if necessary modify cur rules and regulations based
on the comment. All this becomes part of the record when the final
rules and requlations are adopted by this body and submitted to the
Secretary of State and the Legislative Rule Making Review Committee
for the formal legislative review process. We hope to be in that
position approximately one month from today on August 16 when we
consider what would be at that time final versions of those rules and
requlations for submission to legislative review. We hope this
clarifies our intentions. We suggest that in view of the interests
regarding these issues that we could entertain informal verbal
comments today from individuals who might be here wishing to express
themselves with regard tc the administrative rules and regulations.
Those individuals who wish to address the Commission should register
with Robin Atkins the secretary so we can recognize them., We ask that

if such comment is made these individuals would limit that comment to




approximately five minutes. While we will consider each verbal
comment, it is not part of the formal record. Any verbal comment
made today while reflected in the minutes shculd be followed up by
written comment to make it part of the formal record. John Melton
will cover this in more detail when we come to the discussion of the
rules and regulations.

At this time, Director Gleason asked Chairman Giambrone to move
to the second point on the agenda and ask Bob Wilhelm to discuss with
the Commission the proposed changes in the administrative operations
rules and regulations.

Bob Wilhelm informed the Commission the regular administrative
operation rules and regulations have bee; in effect-for seven years
and only amended one other time, basically changing words here and
there. There are some new federal laws that required withholdings to
change. The major changes are in section 4.7.2 dealing with retail
bonding. The rules now are too narrow, meaning the statute grants
more latitude allowing the Commission to accept bonds or letters of
credit or some form or fashion of security for agents. The rules now
read more like the law stating all agents must have to be bonded for
a minimum of $5,000 under the blanket bond procedure. If fcor some
reason agents could not be bonded under that requirement, the
Director could choose an alternate source,such as an irrevocable
letter of credit from a bank and this would satisfy this require-
ment. This is the only major change made in these rules.

Commissioner Pack asked why the word "net"™ was added in Secticn
3.2.2.2. Mr. Wilhelm stated that term used on the financial

statement was "net lottery revenue" meaning the gross amount received




term that shows up on the financial statement, which is what the 15
percent administrative cost allowance is actually caleculated against.
So this makes it consistent with the terms used on the financial
statement each month.

With the Cocmmission having no further questions, Director
Gleason asked for a motion to authorize him to submit the
administrative operations rules and regulations to the Secretary of
State for review. Motion was made by Commissioner Pack, seconded by
Commigsicner Trupo and passed by unanimous voice vote.

Director Gleason moved on the next order of business, the
proposed video lottery rules and regulat}%ns. Until these are
approved by this body, they will not be able to distribute them to
the public. 1If they are adopted today, we would make them
immediately available to the public. At this time Director Gleason
stated he would circulate a list among members of the audience to
sign if they are interested in receiving a copy of both sets of rules
and regulations. -

Director Gleason asked John Melton and Bill Woodford to address
the Commission regarding the proposed video lottery rules and
requlations. Mr. Melton stated these rules are not to be filed as
emergency rules. The earliest these rules could take affect would be
next spring after the legislative rule bill is passed by the
legislature and signed into law by the Governor. There are a lot of
things that could change the text of the rules you have seen so far.
There could be changes made as a result of today’s meeting. The
Commission or the general public could think of things that need to

be changed during the 30 day comment period. The Commission will




have to lock at the public comment and make a final determination of
the final text that goes on August 16 to the Legislative Rule Making
Review Commission. August 16 is the very last day that legislative
rules can be filed to be considered by the 1994 regular session of
the Legislature. The Legislative Rule Making Review Committee will
have at least one meeting during the fall interims schedule to
consider the two sets of rules and regulations we are talking about
today. In the intervening period, the Legislature’s staff lawyers
will go through the rules to see if they comply with the statute or
deviate from the statute. These rules will come up in rule making
and one or more committees of the legisléiure for discussion before
going on to the Bouse and Senate chambers for a vote. At any point
the Rule Making Committee can ask us to make changes or they can make
changes for us. There is a lot of room for change.

Mr. Melton stated he will cover the legality of the rules and
Mr. Woodford will cover the technical matters in the rules,

Mr. Melton stated the system says only a raciﬁa association
which has received a license from the State Racing Commission under
provisions of W.Va. Code §19-23-1 et seq. to operate at least 200
racing events per year is eligible to apply for a video lottery
license., Also, there are provisions to review the prcducts of and
provide permits for certain other businesses or functions, primarily
the manufacturers. A manufacturer could manufacture terminal
hardware and/or software. The manufacturer is issued a permit and is
charged a permit fee; it is not a iicense. Under the rule, the
manufacturer’s product must be compatible with the Lottery’s hardware

and software in communicating. The statute calls for any such system




to be connected electronically so the Lottery has the ability to
monitor and shut down any type of electronic lottery operation.
There is no provision diécussing any such concept as distributor or
supplier or any middle company.

Mr. Melton and Mr. Woodford next discussed the definition
section {Section 2). Mr. Woodford explained the terms "Disable or
Terminal Disable"” and "Manufacturer”.

Mr. Melton discussed the four types‘'of permits contemplated
noting they have been left blank for a decision by the Commission
before filing. The law allows the Commission to set charges and
fees. We may have a significant amount_df cost needed to pass on to
potential manufacturers. Commissicner P;ck asked if Mr. Melton or Mr.
Woodford had a reccmmendation on thesé feeg? Mr. Woodford stated at
this time, he had no recommendation but his concern was to cover the
administrative costs, the time consumed and to cover the fee of the
Department of Public Safety for the criminal history checks. Mr.
Melton stated his copinion stated these rules and regulations could be
filed with these fees to be determined and receive public comment as
tc what would be an adequate fee. .

Next, Mr. Melton discussed the bonding section. In keeping with
the statute, Mountaineer Park was set up under the regulations
applied to all lottery licensees., That requlation required a bond
even though the statute would require a bond or a letter of credit or
other adequate security. This section says an applicant pricr to
issuance of license post a bond or irrevocable let{er of credit in
the amouht estﬁblished by the Commission. Any such bond shall be

issued by a surety company authorized to transact business in West




virginia and said company shall be approved by the State Insurance
Commissioner as to solvency and responsibility.

Chairman Giambrone asked Mr. Melton to explain Section 3.1.5.
Mr. Melton explained this states there is a right of the Commission
to look behind the application at the financial viability of the
applicant and how they propose tc finance an operation of this
magnitude.' Commigsioner Pack asked if there was any type of
finaneing that this would preclude? Mr. Woodford %Btated this is
intended to give the Commission some discretion but it is hard to
contemplate all the different financifig scenarios that could occur.
Mr. Melton added this could be tightene@jhnd state specifically only
certain situations will be inveolved.

Mr. Woodford discussed Section 4.12 which states license and
permit holders must immediately notify the Commission of any proposed
change of ownership or any transaction relevant to license or permit
qualifications. Mr. Woodford stated that purchasing 300 fideo
lottery terminals would be relevant to permit gualification.

Commissioner Pack stated he felt the extent of the financing
arrangements could alsc determine ownership. Mr. Gleason stated the
issue of ownership is something that is still unclear as it relates
to the case before the West Virginia Supreme Court. These were
drafted assuming the Court would agree with the pesition taken by the
previcus Attorney General and the long standing practice of the West
Virginia Lottery. Mr. Melton added when the State was involved in
selling its retail ligquor business, its regulations ensured thatl
someone who would finance a business would not encumber the v?lue of

the liquor inventory in such a way that if the business failed then




the financier would repossess liquor. What we have here is a little
different because there is no way anyone other than a licensee under
this rule would be able to operate these terminals. There are
provisions that say we have to autheorize moving these machines on
premises or in or out of the state. There is no risk that someone
will have a machine and operate it outside these particular rules.

Mr. Melton stated that a lottery license is not assignable or
transferable; nor is a racing license. What we had as far as
Mountaineer Park is concerned is a sale of stock where another
company took over an existing racing license. Mountaineer Park
continued as a corporation, therefore théfe was no ;e—licensing
involved in their racing license. That-is why the Lottery Commiassion
and not the Racing Commigsion was sc much involved in that sale.
‘Here, does anyone see the need to say that not only is a license not
agsignable nor transferable but as in the contract where there is
more than five percent ownership change of the corporation they have
to be re-licensed? -

Commissioner Pack stated he would like the regulations state
that the financing be approved by the Commission. Director Gleason
stated that at the granting of each license, this will be part of
what has to be submitted to the Commission. We can certainly clarify
this and add some language to meet the Commission‘s desires.

Mr., Woodford stated Commissioner Trupc had previously contacted
him regarding concerns he had with these regulaticns. Section 5,
dealing with enforcement is a limited sections as enforcement of the
Lottery is very limited by statute. 1In Section 5.1 it states the

Commission may suspend, revoke or deny 'renewal of the license or




permit for any violation of these regulations or State Lottery Law.
What Commissioner Trupo was concerned about is the word "may" could
possibly lead to a double standard. 1In one case you may not suspend
or revoke a license in another case you may. On the other hand you
could have a trivial violation or something that was not the
licensee’s fault and in those trivial cases you would not want to
sugpend the license. This is a matter I feel the Commission should
discuss. Mr. Melton added that whenever you suspend or revoke a
license you bring inte pléy the due process requirements that the
licensee has for a hearing on the revocation or suspension, and he
thinks the term "may" in this regard wag:ﬁut in so things that were
explainable would not necessary result in a revocation or suspension
and therefore a person would not have to petition for a hearing for
reinstatement of license. On the other hand, the question is how you
draw the line from a licensee’s point. In this instance, we are
talking about no more than four licensees and probably only a handful
of permit holders in this whole operation. This is why we were
undecided on what to recommend to you.

Commissioner Trupo asked what if there was a licensee who
continually viclated a rule or regulation with the existing
enforcement stating the Commission may revoke or suspend a license?
He felt that down the line someone will play politics and it is
either yes or no. Director Gleason stated there is a distinction
between the statute and the regulations and he is much more
comfortable with "shall" as it relates to the statute, but with the
regulations if one of their fund transfers does not clear there may

be reascns for that they do not control.




Mr. Woodford stated he wanted to bring this to the
Commissioner’s attention because of the magnitude of this issue.
Director Gleascn stated if there is a habitual offender most likely
the Director would bring before the Commission a recommendation that
the license be revoked. If it is changed to “"shall" you are
dictating this. '

Mr. Melton added it could state "shall"” for a vioclation of the
law and "may" for wiolation of a regulation. Chairman Giambrone
asked Members if they agreed to this and with no disagreement, he
asked Mr. Melton to make this change. |

Mr. Woodford stated Section 6 is aqféxtensive list of duties of
licensee and permit holders. Chairman Giambrone stated he felt
Section 6.1.5 was pretty brocad. Mr. Melton stated this is a
statutory mandate. Mr. Woodford stated this could apply to a
manufacturer if they have experiences in other jurisdictions
increasing net revenue that they could pass on to the Commission.

Mr. Woodford stated the location of terminals requires approval
and any relocation of the terminalg_also requires approval. Mr.
Melton stated that license holders under the Racing Statute give
control over the premiseé or dominion of the premises to the State
Racing Commission. 1If there is a tie-in that only premises governed
by the Racing Commission can be sites for these machines then it
would allow a facility to buy adjacent property and expand their
operation but not allowing them to buy a motel and place the machines
there. Commissioner Pack asked Mr. Melton to look at that aspect.

Mr. Woodford stated Section 7 deals with the accounting on the

video lottery system. We will have a central system to automate the




process of collecting the revenue figures and things of that nature
and there are specs in here to notify of accounting dis¢fepahcies and
various éharges for insufficient funds and the Director will address
this further dealing with the breakdown of net revenue.

Mr. Woodford stated there is a provision if the EFT system does
not work correctly, the licensed racetrack may have to remit the
State’s percentage of net income by check or an alternative method.

Mr. Woodford continued with Section 8 dealing with general video
lottery terminal requirements and the games. The terminals and the
games have to be approved by the Commission and are tested
independently and by the Lottery. If a_ﬁérminal in not in
conformance with the prototypes applied by the manufacturer, those
terminals can be seized and any modification to the terminals
requires Commission approval.

Mr. Woodford stated Section 9 deals with hardware specifications
on the terminals. Certain fequirements from our experience from
Mountaineer Park and some provisions came from the Louisiana rules
and requlations. To my knowledge this should not restrict any
potential manufacturers from being permitted. The next section deals
with randomness testing that will be performed, software requirements
and percentage payouts; We are specifying a broad range of 80 - 95
percent payout at this time.

Mr. Woodford continued with Section 10 dealing with
transportation of the terminals. The Commission needs a great deal
of information’regarding this matter. fThis is more in the lines of
control. Commissioner Byre asked if all enforcement would be -the

responsibility of the Lottery? Mr. Woodford stated the Lottery will




maintain all transportation records and monitor this. Commissioner
Hyre asked if the State Police are involved in any way? Mr. Woodford
stated State Police involvement in this is not contemplated. After
each terminal is enrolled, it will be installed with a Lottery
control decal stating this specific terminal was approved by the
Commisgion and was tested.

Mr. Wdodford moved on to Section 11 dealing with the maintenance
of the terminals. There are several requirements for training of
service technicians, certificates for training, notification to the
Lottery for repairs, log forms inside the terminals and access keys
are required to be provided to the Lottery Commission.

Mr. Melton stated Section 14 deals with hearing and appeals
procedures. The State Administrative Procedures Act requires that
the administrative hearing procedures are referred to‘but that law in
turn states that each agency shall adopt procedural rules for
conducting administrative hearings. And Section 14 thesé rules
attempt to do this: Most of these rules are taken from rules of
another agency. This is required by the West Virginia Code. The
hearing officer hears the law and facts involved and comes to the
Commission with a recommended solution. The Commission reviews the
solution and if approved it is signed and it becomes appealable to
the next stage, usually circuit court.

At this time, Chairman Giambrone called for a five minute break.

At the conclusion of the break, Pirector Gleason addressed the
Commission regarding the distribution of revenue and the reguest
received regarding a provision in the administrative rules aﬁd

regulations dealing with the regquirement that there be an agreement




between the horsemen and the racetracks.

First, Director Gleason stated that at the meeting on June 14,
Barry Buch spoke to us at some length concerning his view of the
horsemen’s part in video lottery. Subsequent to that meeting Mr.
Buch followed with a letter as did Raymond Funkhouser both expressing
strong preference that the Commission consider including within the
administrative rules and regulations a provision along the lines of
that suggested in Mr. Buch’s letter of July 2.

At this time, Director Gleason read the requests of Mr. Bﬁch.
Director Gleason continued that the administrative rules and
requlations that have been presented to you as Commissioners for
consideration have not included a provi;ion of that'type. That
should not be construed to be a recommendation by the Director that
‘such provision not be included. At this point in time, we do not
feel we are in a position to make a recommendation on that point to
the Commission as we wish to learn meore about that request. We
expect that such a provision will ultimately be recommended by the
staff for inclusion in the rules and regulations. I have had the
opportunity to discuss the inclusion of that type of provision with
Secretary Paige on behalf of the entire Administration and I believe
it is ultimately geing to be our collective recommendation that a
provision along that line be included. We need to learn more about
specifically what might be included and I think from the standpoint
of the Lottery Commission we wish to avoid of being in a position of
mediating this issue. We are not charged with that responsibility
nor do I believe we are equipped to mediate that responsibility. I

do believe it to be in the best interest of the Commission, the




Department and the Administration that such an agreement be in place
at each racing facility before video lottery be placed or licensed at
those facilities. There may be requirements that would extend in
that regard not only in the thoroughbred facilities but could
potentially extend to the greyhound facilities. I would reccmmend to
the Commission at the present time that we not include such provision
as we do not have enough information to properly word the provision
but I am encouraging comment from all interested parties in that
ragard and as I expect I will recommend to this Commission that such
a provision or similar provision be included.

With regard to the distribution of ?Evenue, Director Gleason
stated the rules and requlation have not spoken to that issue. In
that respect the staff has reviewed a substantial amount of
information that has been available to us including information
related to Mountaineer Park’s experience over the last three years
and our experience dealing with video lottery at Mountaineer Park and
the actual distribution of revenues and what we know from that
experience. In addition we have looked at the experiences of other
states and what distributions are provided by other states in their
application which differ from our own but there are similarities.

For example, Rhode Island’s video lottery application is in the dog
track and jai alai environments. The state’s gshare is 38 percent.
They have a plan that contemplates private ownership of the devices.
In the State of South Dakota on a statewide application, which again
contemplates a private ownership of the devices, regulation and
controlled by the state lottery commission, initially that

distribution was 22.5 percent to the Lottery and 77.5 percent split




between the operators and establishments that had the devices. That
percentage has been adjusted several times cver the last three years
znd is presently adjusted tc 35 percent to the State. Louisiana who
has on premises ligquor establishments and parimutuel wagering
facilities takes 22.5 percent. Oregon owns and operates the devices.
Their distribution allows for 45 percent for the State and 35 percent
for the establishment.

Director Gleason continued that there have been discussions with
other lotterxy directors regarding their experiences and the
appropriate distribution. We have alse had the opportunity to review
information submitted by the Racing Assocdiation, a letter from Dick
Shelton on behalf of the'Racing Associa;ion who would be potential
licensees, representatives of the H.B.P.A. and representatives of the
tracks and other individuals. We have taken this information and
tried to look at what is appropriate with regard to the State Lottery
Act as it is configured and what is appropriately justified in a
distribution based on an analysis and what wé are able to distribute
to the retailer/agent (racetracks) under conformance with the State
Lottery Act. As the State Lottery Act is constructed, the Commission
would have the ability to distribute revenue to our agents in payment
of certain specific servicesa or performance. We are able to
distribute to them a five percent commission spoken to in the Lottery
Act as a retailer agent. The operators of the video lottery would
under the Act be akin teo our present agents and entitled to five
percent of sales as a commission. The Commission may also distribute
to our agents, the racetracks providing video lottery up to one

percent of sales as an incentive. The only other ability we would




have to distribute to our agents would be measured by actual cost for
reimbursement. The State Lottery Act provides the opergting aexpenses
are to be limited to 15 percent and to pe borne by the Lottery or
shared with its vendors or agents. Anything else we would pay to our
agents, operators, licensees the racetracks in this situation would
be relative to cost reimbursement for providing those devices and
system to us and those services they would render directly associated
with the provision of the video lottery gaming system. There could
be some debate about these issues but in large part the majority of
the expenses submitted by the West Virginia Racing Association could
be justified, whether they are fixed or fériable expenses and whether
they are fully or partially reimbursable. Nonetheless, I was able to
conclude based on the various alternative contemplated revenue
distributicons we can take comfort that any distributed to the tracks
in reimbursement for their share of expenses related to video lottery
will be justified and will likely be less than their actual
reimbursable expenses. Having considered all these factors and
loocked at potential distribution levels related thereto from the
standpoint of the revenue that ﬁight be generated based on all
information and having the opportunity to discuss this recommendation
with Secretary Paige oﬁ behalf of the Department of Tax and Revenue,
I recommend to the Commission that the distribution of revenue for
the administrative rules and requlations and for this application of
video lottery be established at 65 for the racing facilities and 35
percent for the State of West Virginia.

Ccmmissionér Abraham asked what happens if the Supreme Court

rules the Lottery has to own the machines? Director Gleason stated




much of our adminigtrative rules and regulations would have to be
revised. I would astrongly suggest one of the provisions needing
adjustment would be the distribution. If the Court decides the
Lottery must own the devices we will have little choice to have a
distribution of 50/50. All we could distribute to the agents would
be measured by five percent and up to a maximum bonus incentive of
one percenﬁ totalling six percent. Presently the games based on
credits played/credits won are leaving a net revenue available for
distribution of about 12 percent. If you read through the
administrative rules and regulations, this distribution would include
the five percent and possibly the opticnal one pefcent which they are
entitled to earn and reimbursement of eépenses asscciated with
conducting video lottery. The 65 percent would be deemed to include
those items and I think there is sufficient comfort level that we are
not reimbursing them beyond that which we could.

Director Gleason stated there are a few minor changés to the
regulations that could be made based on corments made by the
Commigsioners today and should include the net revenue digtribution
position. We also have recommendations that will be made in the
morning with regard to the licensing fees and permitting fees which I
think are generally reasonable. Of course the regulations and any
revisions adopted by the Commission will not finally be determined
until the results of the 30 day comment period is considered and all
we do is subject to legislative review. Director Gleason suggested
to the Commission not seek action at this time but hear the
individuals who expressed interest in addressing the Commission, then

consider an acticn regarding the proposed policy resclution and the




rules and regulations.

Commissioner Pack stated he had a question on the proposed
policy resclution. Paragraph 2 states we will negotiate a longer
term contract with Mountaineer Park and paragraph 3 seems to me to
say that we will continue to evaluate and consider this. Director
Gleason stated this contemplates a long and thoughtful process. One
step we are attempting to take today and tomorrow; that is the
submission of the administrative rules and regulations. We are
going to deliberate this matter over the next several of months.
Discussions with the Supreme Court’s representatives, our counsel and
members of the Administration, in all ligélihood wh;le the Court will
hear this matter September 14, we will be very fortunate to get a
decision before the calendar year. Earlier as stated by Mr. Melton,
the contemplated use of the proposed video lottery rules or the
method of their approval would be to submit tEgm for legislative
review and the Legislature may not aét ﬁpon them until the last day
of the 1994 session. I think-it is fair to say we do not contemplate
using these rules and regulations on an emergency basis, but
circumstances may change over the next six months which may cause us
to determine whether they could be used in some other fashion. A
decision in the Court case is the most significant of those factors.
Discussions that could be held between now and the end of the 1994
legislative session with leadership, members of the joint finance
committee and other bodies may cause the Commission to have comfort
that they be in a position to act more promptly. We need to monitor
facts and circumstances as they unfcld over the next six months and

consider adjustment to our plan to be responsive to those changes in




circumstances. The wording was selected to provide all these options
to us.

Commissioner Hyre asked if the Commission was taking the stand
that their interpretation of the State Lottery Act does not alliow us
to go forth? Director Gleason replied that is not what is being
said. He is saying it is a matter of policy that the Commission is
indicating tco the public and the legislature as a matter of policy we
will not choose to do so. It is important we clarify our position to
the public with all the misunderstanding over the last several months
that we are still looking at statewide video lottery. My personal
recommendation is that it is not in the pést interest of this
Commission or this Administration to go forward with statewide video
lottery absent expressed approval by the West Virginia Legislature.
That opinicn is shared by the Department ¢f Tax and Revenue after
substantial discussion with Secretary Paige and on behalf of the
Administration he shares that view that we should adopt it as a
policy position. -

Commissioner Gardner states this policy atill suggests that it
serve as a test market for broader statewide application. Director
Gleason stated the WHEREAS sections are a historical account of what
has transpired over the last three years and the NOW THEREFORE
sections represent our policy position.

Director Gleason stated the resolution langquage was carefully
selected. He believes if the Commission is going to get into
statewide video lottery it is appropriate to have a change in the
State Lottery Act that contemplates a distribution of net revenue as

opposed to conforming to the distribution that is spoken to for more




traditional games. I can‘t speak for what the Legislature’s
understanding of what video lottery was in 1985 when this Act was
adopted. Clearly, in reading the Act literally, videoc lottery was
contemplated specifically as devices linked to a central computer
system, Beyond that it is subject to great interpretation as to what
might have been their legislative intent and I do not know of
anything available to us to clarify it. Members of the present
Legislature are not sure what it meant either when adopted. I think
it is the best interest of all that we clarify it if we are going
forward and more importantly in our best interest that we decide from
a public policy perspective whether it is'approPriate. I really
think this resolution contemplates all potential eventualities and
speaks as well as we can to circumstances that are yet to be
determined.

At this point, Director Gleason asked for comments by members of
the audience who wished to address the Commission.

Mr. Don Hudson representing the West Viréinia Racing Association
and the Charles Town Races stated he would like to thank the
Commission, Mr. Gleason and the staff for expediting development of
the rules and regulations so we can hopefully move forward with video
lottery implementation. The racetracks in West Virginia are at best
in precarious financial condition. In the case of Charles Town
specifically, we are in a desperate financial situation, Two of the
last issues taken up troubled me deeply. 1In one instance we are told
there will probably be regulaticns developed which will require us to
negotiate with the horsemen and perhaps others with those groups

having the hammer and I think that could be construed to be




interference in the collective bargaining procesa. Secondly, we are
told tha£ the distribution will ke changed from the one that had been
given to ﬁountaineer Park for the last three years to one which will
be significantly less favorable tc the racetracks while at the same
time we are told that we have to give part of this to other
interests. I find that very disturbing as it may well put us in the
position of getting the additional revenue we are locking for so
desperately and finding that will be at a loss. This would put the
jobs at our racetrack in seriocus Jjeopardy. I do not believe either
of the states mentioned by Mr. Gleason have a situation where the
revenues from video lottery are split w%ﬁh any horsemen groups. I do
not know if the analogy is a true one. I would ask the Lottery
Commission to examine the distribution carefully because it would be
in all our interests to see the distributicon is sufficient so the
parties at interest can make a buck on it. I would appreciate your
help.

At this time, Mr. Ted Arrneault representing Mountaineer Park
addressed the Commission. Mr. Arneault thanked the Commission and
Director Gleason for their consideration. The original purpose in
Mountaineer Park obtaining videc lottery was to assist in stabilizing
the economic viabilityicf that facility so the 1,200 and more jobs
ultimately throughout the trickle down effect could be maintained in
the northern panhandle of West Virginia and as a test so that video
lottery could ultimately move in to either just the other racetracks
or potentially statewide. The way we look at it, we are an overall
entertainment facility and in order to keep those jobs and to keep

what we have started in a tremendous improvement mode viable, we




needed as much assistance as we could receive to keep our advertising
campaign solid and to help generate additional revenues for the
State. Other states have protected such industries in its state. We
were asked to provide an analysis initially and then there was an
additional analysis to contemplate what happened from a historical
bagis and try to project what kind of expenses would be reimbursed
under the régs and we justified in that analysis, rather
conservatively an 80/20 split. We had hoped for a 75/25 split which
is what we have as of June 3. We had expected a 70/30 and I think
everyone had tried to resign themselves to that and it would have
made it tight but I think we could have made it through. We at
Mountaineer Park lost money at 80/20 witL 165 machines, While the
split is being changed, there is n¢ indication of how we move in
other areas and it is a rate va. volume analysis how we make up the
lost grounds. That is a little bit disturbing because you do not
know how to risk the money that you have to spend in order to
progress and make the racing facilities which are in need if
infrastructure repair. We have already spent in excess of $2 million
working on this repair and at this point in time with the unknowns
given the change in the split it is hard to go through and make any
additional expenditures. We will reserve our formal comment through
the 30 day period, I feel everyone has worked hard to come up with a
solid analysis and Director Gleascon’s analysis is solid. I hope the
Commission can justify phasing intc a split over a period of time so
the racetracks have an ample opportunity to recovered the initial
risk dellars.

Jim Arnold representing Wheeling Downs addressed the Commission




at this time. Mr. Arnold stated that Wheeling Downs maintains the
existing statutory framework and regulatory framework regulating the
TLottery in West Virginia is more than ample authority to permit the
Ccmmission to expand video lottery to the existing racetracks.
Wheeling Downs asserts that operating agreements are sufficient in
the short term because even if the staff proposals are adopted by
this Commission and ultimately approved by the Legislature, there
will be a need for flexibility. The need for immediate
implementation it two-fold; to maximize the revenues to the State and
it would give the other tracks the opportunity to remain competitive.
As the Commission has heard in previous presentations, neighboring
states are deing quite a bit to lure thehpatrons présently using West
Virginia racing facilities. With one exception, all proposals I have
heard today are regulations for the control and operation of video
lottery. My client is urging implementation now instead and
employing those staff proposals or alterations thereon in an
operating agreement. -

Director Gleason stated he wanted to clarify a couple of
matters. South Dakota and Oregon have no specific recommendations
under their rules and regulations or statutes with regard to
distribution in their racing environment. Louisiana’s rules and
regulations make a specific allocaticn of a portion of the handle to
similar parties and one of the things I hope is clear is we are not
sure what that provision should be. We think it is in the collective
best interest to have scme provision that encourages an agreement
among all parties. We don’t wish to be in a position to mediate that

but we think we began this exercise and are contemplating continuing




this exercise of video lottery in the racing environment because as

stated by owners of these facilities we are doing it to support the
racing industry in West Virginia. I think we can arrive at a
position along that line that will be appropriate. It is in ocur
collective best interest that we implement video lottery with the
assurance those agreements do exist among the parties.

With regard to Mr. Arneault’s statement about net revenue
distribution; at this point we are not in a position to contemplate
whether a graduated distribution either at the outset or over time
might be appropriate but that is certainly something we can consider
over the next 30 days as whether some distribution might apply at the
earlier years that is different than lager years or whether scme

distribution might apply that takes levels revenue into account. I

‘did not want to complicate the issue at this time, I wanted to get a
recommendation before the Commission that we could consider at this
point in time and receive more information and try to arrive at a
distribution and modify if appropriate over the next 30 days.
Lastly, regarding the comments of Mr. Arnold, I as a Director
and the Commission as a body are certainly sympathetic to the
circumstances of each of the racing facilities. Unfortunately we
find ourselves in a circumstance where I as a Director could not
recommend to this Commission that we issue another license for all
the reasons and factors we have discussed many times, the most
significant of which is the issue of ownership, the pending Supreme
Court decision and what that could mean to us in the event the Court
orders the Lottery has to own all the devices. So I don’t see a

solution to this problem in the near term. I find myself unable to




make a recommendation to the Commission to issue another license.

Director Gleason stated there are two or three areas that we
want to make some adjustments. We would expect to submit the
reccmmendations tomorrow fcr adcption.

Director Gleason asked if a Member of the Commission is so
disposed to adopt the policy resoluticn? Commissioner Abraham made a
motion to adopt the proposed policy resolution, this motion was
seconded by Commissioner Trupe and passed by unanimous voice vote.

Motion to recess until 9:30 a.m. on July 13 was made by
Commissioner Trupo and seconded by Commissioner Abraham.

Meeting recessed at 4:45 p.m.
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July 13, 1983

The recessed meeting of the West Virginia Lottery Commission was
reconvened at the Lottery office on Tuesday, July 13, 1993 at 9:30
a.m.

Commission members present were: William Abraham, David Gardner,
Anthony Giambrone, Steve Hyre, Larry Pack™and L. J. Trupo.

Minutes of the June 14, 1993 and Ju;e 22, 1993 meetings which
were previously circulated to the Members were approved upon by
motion by Mr. Gardner, seconded by Mr. Pack and passed by voice vote.

The financial report for the menth ending June 30, 1993, was
presented by Mr. Wilhelm. Instant revenues (less returns) were
$3,749,600, on-line revenues were $8,560,250 and video income was
$107,694 for total gross revenues of $§12,417,544. Sales commissions
for the month totaled $615,094 ieaving net lottery revenue at
$11,802,450. After payment of prizes amounting to §6,577,888 the
Lottery was left with a gross prefit of $5,224,562. Operating
expenses for the month amounted to $1,188,844, and income before
operating transfers amounted to $4,151,418. Mr. Wilhelm stated there
was a bill passed requiring the Lottery to transfer another $§1.5
million for the fiscal year just ended making a total of $29,500,000
transferréd to the State. Mr. Wilhelm stated the budget bill states

the Lottery will be expected to transfer $32.7 million this coming




year to the State.

The marketing rgport was presented by Tammy Gunnce. Total sales
for June were $12,417,544 and statewide weekly per capita sales were
$1.73. Of the top ten counties ranked by total sales Kanawha County
had the highest monthly sales among all counties, selling 1,509,761
lottery tickets and representing 13.84 percent of the lottery’s sales
market. Bérkeley County had the best sales based on its total number
of retailers, averaging $2,383 weekly per store in June. Ms Gunnce
provided Hemberslwith the completed Marketing Plan and proceeds
statement. Ms Gunnoe updated the Commissioners on the new instant
game Sensational 60’s and upcoming mall ﬁours and.promotions at fairs
and festivals. Ms Gunnoe commented on ghe recent POWERBALL jackpot
and the commercial from MUSL warning players not to spend their life
savings on this jackpot. Ms Gunnoe stated the Lottery did not have
the commercial in time to produce it for the recent jackpot. Ms
Gunnoe showed the proposed commercial and stated if this arises
again, it will be decided at that time if it is appropriate to run
this commercial. Chairman Giambrone asked if there were any problems
with advertising in the absence of Fahlgren Martin? Ms Gunnoe stated
radio buys were bought for three games which would include the
Sensational 60’s.

The security report was presented by William Woodford. Mr.
Woodford gave a detailed analysis of the repert to the Members
outlining investigations/incidents reported and background
investigations. Chairman Giambrone asked Mr. Woodford if there had
been any problems with the flooding in the Des Moines area affecting

the MUSL offices? Mr. Woocdford stated he had no knowledge of any




problems affecting the offices or studios which would inhibit the

POWERBALL drawings.

The next item was a status report from Scientific Games. Mr.
Scott informed the Members the instant system was running smoothly.

The report for GTECH was presented by Jim Moran. He informed
Members the on-line system was performing well.

Under Director’s Report Mr. Gleason thanked the Commissioners,
all lottery employees, vendors, suppliers and Fahlgren Martin for
their role in the accomplishments and records established regarding
sales and profits. The employees have continued to produce in
exemplary fashion, achieving great results during wbat would be
described as anything but ideal circumstances over the last 12
months. Their efforts are truly appreciated and I know you as
Commissioners share this appreciation for our employees and the
results achieved.

Director Gleason stated he shared Ms Gunnoe’s views regarding
the POWERBALL commercial and desire to look at whether such an ad is
appropriate and we certainly believe our players are responsible in
their efforts to play the game.

Director Gleason asked Jim Alex for a brief report on the status
of the litigation regarding Mountaineer Park and Fahlgren Martin.

Mr. Alex informed the Members oral argument is scheduled for
September 14 on the Mountaineer Park matter. In the meantime the
Supreme Court has asked for documents from the Lottery regarding
different contracts we have and to document who owns different items
of property. Bill Woodford has been working with Robin Welch on

compiling these documents. He stated it usually takes an average of




two months to get a decision from the State Supreme Court so it will
probably be November before we have a decision.

Mr., Alex stated we are not a party to the Fahlgren Martin case
but certainly have interest and about a month ago Judge 2Zakaib ruled
in a narrow fashion that the Attofney General statutory authority was
simply to review contracts for form and essentially he should look at
the contract and not other matters, perhaps related outside of the
contract situation. Based on that, Judge Zakaib ordered the contract
be performed and approved by various state agencies, the Attorney
General’s Office and the Department of Administration. That matter
has been appealed by the Attorney General. Mr. Silas Taylor
presented his petition argument for the Attorney General and he
argued the Supreme Court should hear the case. They voted to hear
.the case and I have been informed by the Court oral arguments will be
set for that action as well on September 22, so again, a decision
will probably come in November or December.

Director Gleason stated that in the May meeting the Commission
approved a contract extension/renewal with Scientific Games, Inc.
exercising the option for three - one year renewal pericds. That
contract was executed, paperwork finalized and forwarded to the
Department of Administration before the end of May for processing.
The contract was ultimately approved by the Department of
Administration and forwarded on to the Attorney General with a
recommendation for approval. Last week I was notified by a Deputy in
the Attorney General’s Office that the Attorney General would not
approve the contract. BHis opinion is the exercise of the three - one

Year renewal options was a significant enough change in the contract
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that it should have been re-bid. That is an interpretation I do not
agree with and is not consistent with practice in prior years by many
divisions and department of state government with regard te the type
of discretion exercised by a division or department. It does not
give recognition to the gocod faith, arms length negotiations between
the Commission and Scientific Games which achieved, as you will
recall an investment by Scientific Games of approximately $300,000
related to the contract within a few months after its renewal in the
form of purchases of instant ticket vending machines and ticket
dispensers would have achieved a savingé of $100,000 over the last
two years of the renewal periods by a re@dction in the vendor’s
compensation rate for services rendered and would ultimately result
in a savings over the life of the contract of $250,000. Given the
Attorney General’s position with regard to this contract and after

having discussed it with members of the Administration, I am of the

opinion I should recommend to this body that we forego the three year
renewal period and we seek to-have the Attorney General‘s Office
allow us to grant a one year renewal of the contract. We have
indications that will be an acceptable alternative and I believe it
is imperative that we ensure the continued operations of the Lottery
and take a course of action to ensure uninterrupted services from
Scientific Games. Even though I have a hard time not achieving the
savings we bargained for, it pales in comparison te the disruption
that could occur if we fail to achleve a renewal of this contract. I
recommend to the Commission that you authorize me to proceed to
achieve an agreement towards that end with the Attorney General’s

Office and Scientific Games.




Commigsioner Pack asked how the terms of the contract would
change? Director Gleason stated outside of the fact three - one year
renewals were granted, the rest were concessions Scientific Games was
willing to make to us. I can’t reach the same conclusion the
Attorney General reaches, but it is not without basis. There is at
least enough change that the Attorney General has a basis to say
there is a change in form of the contract and from a legal standpoint
he has an argument. Our practice was not inconsistent with practices
by this Lottery on several previous contracts dating back to when the
Lottery was reorganized and granted an extension of more than a year
in 1989. The GTECH contract was extend%ﬁ'for a two year period last
year. Many agencies of state government have granted similar
extensions over a long number of years, but this Attorney General has
a different interpretation of the statutes of West Virginia.

Director Gleason stated we are going to lose the benefit of the
savings we bargained for. Commissioner Pack asked exactly what are
these benefits? Director Gleason replied they had negotiated for
3,000 instant ticket dispensers and an additional 50 instant ticket
vending machines which would have cost Scientific Games approximately
$36,000 - $45,000 and $250,000 and $275,000, respectively. They
agreed to reduce the rate from 6.5 percent to 6.25 percent in years
two and three of the contract renewal periods. If the Lottery sold
50 million instant tickets, this would represent a savings of $50,000
annually. We also agreed in exchange for the instant ticket vendors
that we would allow an additional 2 psrcent commission tec Scientific
Games forlsaleé through those vendors only to help recover some of

their cost, Our estimate based on historic sales through those




vendors of about $1,000 a week, the increased rate will result in
approximately $156,000 net additional commissions earned by
Scientific Games over a three year period. I am confident we would
achieve a net savings of $250,000 - 3300,000 over the next three
years. Again, I believe we have no choice. I am asking the
Commission to approve the completion of a one year renewal of the
contract. |

Motion to approve a one year renewal of the contract with
Scientific Games, Inc. was made by Commissioner Pack seconded by
Commissioner Abraham and passed by unanimous voice vote.

Under other business, Mr. Gleason aéked John Melton and Bill
Woodford to address the Commission regarding the changes made to the
proposed video lottery rules and regulations. Mr. Melton and Mr.
woodford briefly summarized all changes made regarding the concerns
expressed by the Commission the previous day.

Commigsioner Gardner made a motiocn to accept the video lottery
games regulations which was seconded by Mr. Abraham and passed by
unanimous voice vote.

Commissioner Gardner made a motion to amend the motion changing
the revenue split percentages to 60/40 versus the current 65/35.
This motion was seconded by Commissioner Hyre and passed by unanimous
voice vote.

Director Gleason asked for approval of the video lottery rules
for filing as amended. Commissioner Gardner made a motion which was
seconded by Commissioner Abraham and passed unanimous voice vote.

Commissioner Byre stated he felt there should be a committee to

handle the evaluation of the rules and regulations during the comment




period. Director Gleason suggested the same committee who has worked
on the Mountaineer Park contract so there is a continuity. Chairman
Giambrone also named Commissioner Abraham to join Commissioners Byre,
Pack and Gardner on this committee. After conferring with the
members of the subcommittee, Director Gleason stated the subcommittee
would meet July 26 at 3:00 p.m.

Director Gleason stated the Commission asked him to draft a
resolution recognizing the contributions made by Commissioner Abraham
to the West Virginia Lottery. At this time, Director Gleason read
the proposed resolution (copy attached to these minutes). Motion to
approve this resolution was made by Commissioner Pack, seconded by
Commissioner Gardner and passed by unanimous voice ;ote. Director
Gleason added his personal thanks to Commissioner Abraham for his
services to the Commission.

At this time, Director Gleason stated in his five years of
service in the Caperton Administration, he has had to make several
difficult decisions; none of which has been more difficult more than
the decision reached in the last week. I wish to announce I will
accept a position with the Georgia Lottery Corporation as Senior Vice
President of Finance and Administration in September. Basically, I
was faced with an offer I could not afford to decline. The Georgia
Lottery sold 13 million tickets it first day; $2 million tickets its
first week and is expected to sell 600 million its first year. As
the chief financial officer of this corporation I will have the
responsibility for the financial operations of a billion dollar
corporation. This is a significant challenge and a2 great opportunity

for me and my family. Nonetheless, this was a difficult decision




because of my love for West Virginia, for my feelings for this group,
for the Members of this Commission and its employees, for the
Governcor and his Administration, many friends and associates
throughout this State. I have truly been blessed and lucky and I am
truly grateful to Governor Caperton for the opportunity to have
served in his Administration. I am proud of the accomplishments of
his Administration. I am proud to have the opportunity to serve with
this body and proud of the accomplishments at the West Virginia
Lottery. 1I am proud of the accomplishments of the Department of
Transportation in the small role I was able to play as its Secretary.

Director Gleason stated if he is fg;‘remembered anything he
hopes to be remembered as a contributor, a caring and compassionate
individual and one with passion for the initiatives and projects for
which I have worked. Some of my personal philosophy is that life is
complicated and is complex but is really gquite simple. We are best
served when we stick by ocur guiding principles. Principles that
include simple terms like trust, integrity, loyalty and striving for
excellency and improvement. I hope I have encouraged others to do
that in my time. I thank you for your support, encouragement and
friendship over the last five years.

Director Gleason assured Members of the Commission and lottery
employees that the Georgia Lottery Corporation is sensitive to the
circumstances in which we find ourselves and the need to provide for
an orderly transition. They have assured me that whatever time is
necessary to ensure this happens will be made available to me and if
necessary, I will be available to this Lottery until October 1.

The next meeting was scheduled August 16, 1993 at 9:30 a.m.




There being no further business, motion to adjourn was made by

Mr. Gardner and secconded by Mr. Abraham.

Anthony Giambrone

Robin Atkins
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The Committee requested that the rule ke withdrawn because in
October, the Supreme Court of Appeals ruled that the statute
authorizing the video lottery was unconstitutional since it did not
have sgufficiently specific standards by which the agency could
promulgate the rule. Therefore, it would be improper to promulgate a
rule pursuant to this statute.




