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ROTICE OF BMERGENCY RULE

Rule Title: RECULATIONS GOVERNING TIE WEST VIRGINIA
: LOTTERY COMMISSION

The attached rule is filed as an Emergency Rule.

The facts and circumstances constituting the emergency are
as follows:

The West Virginia Lottery Commission has been advised by the

counsel for-the Legislative Rule-Making Review Committee that the

Commission's grace period for the Commission's initial start-up
and operation has lasped. In the event that the Committes is
correct, the Lottery finds it is necessry that emergency rules

be established to prevent the shutdown of the Lottery,

Such
shutdown of the Lottery and adverse affect on the economic

and public welfare., Consequently, Code 29-22-1 et seq., are

amended to preserve the public peace, economic staebility and
welfare. ' ) o '

lace, Jr., Deputy
Finance and Administration
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WEST VIRGINIA ADMINISTRATIVE RULES
WEST VIRGINIA LOTTERY

TITLE: State Loltery Rules and Regulations

Sceclion 0. General

0.1 Scope and Purpose
The purpose of these rules is Lo provide for the organizal
and structure of the operation of Lhe West Virginia Lotlery, provide

licensing of apenls for sale and dispensing of lettery tickels and
materials and lottery games, and the operation of computer terminals

Ltherefor,

0.2 Authority i
These rules are promutpgated upnder the authority of W, Vi,
Chapter 2%, Artlcle 22, Sections 5, 9(bL), 10, 17,
0.3 Lffectlive Date N
These rules will become effeative on , 19
0.4 These rules were filed in the O0ffice of Scecretary of Statle
on 19 R .
0.5 These rules are certificed aulhentiec by the Dirceelor of Lhe
Virpginia Loltery as of the date [iled.
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1.0 Delfinltions

Por the purposes of these regulabtions, the following words and
phrases shall have the meaning ascribed to Lthem in Lhis seclion unless the
context of Lhe regulations shall clearty indicecate otherwise, or uniess
inconsistent with the manilfest Intention of Lthe Stale Lolltery Commission,

1.1 Al or "Slalo Act” means the Sltate Lotlery Act, Wus|§
Virginia Code § 29-22-1 el seq. o ’

1.2 "Agenocy” means the Stale Lotlttery, ils Director and he
State Lotlery Commission and ils Commidssioners which operate and
administer the West Virginin State Loltery, pursuant Lo aulbhorily grantoed
under the Act, ' oo

1.3 "Bank"” means and includes all commercial banks, mulaatd
savings banks, savings and loan associations, credil unions, tLrust
companics, and any olher Ltype or Torm of bankipg instlbtution organizoed
under the authorily of tLthe State of West Virginia or Lhe United States of
America whose principal place of business is wiblhin Lhe Slale ol West
Virglinia and is designated to pevform such funcliens, activilies, or
service in ceonnection wilh the operalious of the Loltery fToer the deposil
and handling of Lotltery Tunds, Lhe acecounting Lhereol and (he safekeeping
of records.

1.4 "Certificd Drawing” A drawing aboutl which the lottery
and an independent certified public aScounlnnl atlest Lhatl Lhe drawing
equipment functioned properly and Lhat & roandeom seleclion of o winning
comhbinalion occured.

1.5 "Commlission” or "Siale Lotlery Commission” means (he

stale lottery commission created by Che State Lottery Act, W. Va. Code §
29-22-1 et sedq. ' ’

1.6 "Depository” means any person, inciuding o bank or slale
agency, performing aclivilies or services in connecction with (he oporalion.
of Lhe Lotlery for the deposit and handling of Lotlery funds, Uhe
accounling thereol, and Lhe safekeeping of Lickoels,

1.7 "Blrector” means the individual appointed by Lhe ]
Governor Lo provide management and administration necessary Lo direcl (he
Lollery office or any olhoer person lo whom the Direclor's authority is
lawfully delegated. o

1.8 "Drowipg"  The procedure determined by the Direclor by
which the lottery seleccls the winning vcombination in acccovdancne with the
riles of the game,

1.9 "Emplovee of the Apency means a person who s an
employec of Lhe agency and Lhe commission unless Lhe vontexl clearly
indicales otherwise.,
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1.10 “"Game" means any Individual or particular type of
lottery authorized by the agency.

1.11 MInstant Game" A game Iin which a ticket is purchased
and upon removal of a latex covering on the front of the tickef, the
ticket bearer determines his or her winnings, if any, which are payable
upon presentation toc the Lottery for payment.

1.12 PInstant-=Ticket" The ticket purchased fcr participation
in an instant game.

1.13 MLotfery Game" means the public gaming system or games
established and operated by the Lottery office.

1.314 "Lottery Retaller" or "Retailer!" means any person

licensed by the Commission to sell and dispense Instant tickets and
materials or lottery games, not to include operation of electronic
computer fterminals in such sales and dispen51ng, unless otherwise
authorizeda. .. .. _. . _ ____ -_

1.15 MLottery Sales agent" or "S8zles Agent" or o
"On-Line-Agent"  means any person licensed by the Commission to sell and
dispense lottery tickets, materials, and to cperate electronic terminals,
and lottery games in such sales and dispensing.

1.16 !"Lottery Ticket" or "tickets' means tickets or other
tangible evidence of participation used in lottery games or gaming
systems.

«+ 1,17 YOn-line Game" A lottery game in which a player pays a
fee to a lottery agent and selecis a combination of digits, numbers, or
symbols, type and amount of play, and drawing date, and receives a
computer—-generated ticket with those selections printed on it. The
lottexry will conduct a drawing to determine the winning combination(s)} in
accordance with the rules of the specific game being played. Each ticket
bearer whose wvalid ticket ingludes a winning combination shall be entitled
to a prize 1f a claim is_submitted within the specified time period.

an cn-line agent to a player as a receipt for the combination a player has
selected. That ticket shall be the only acceptable evidence of the
combination of digits, numbers, and/or symbols selected. On-line tickets
may be purchased only from on-line agents.

1.18 MOp-line Ticket" A computer-generated ticket issued by

1.19 !'"Person!" means human being, asscciation, corporation,
club, trust, estate, scciety, governmental entity, company, Jjoint stock
company, receliver, trustee, assignee, referee, and anvone acting in a
tiduclary or representative capacity, whether appointed by a court or
otherwise, and any combination of human beings.

1.20 MPlay Numbers" The numbers or symbols appearing in the
designated areas as under the removable COVEIlng on the front of the

ticket. R
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1.21 MpPrize" means any award, financial or otherwise, awarded
& Lize Y P

by the Commission. .

1.22 "Provisional License" means a license issued by the

commission which temporarily authorizes a person to act as a Lottery
retailer or Lottery sales agent pendlng processing of the annual license
or renewal.

1.23 !Regjonal Cffice" means one of the offices established
statewide to provide services and a551stance to lottery prize winners,
retailers and sales agents. ) - - :

1.24 n i i " The electronic computer terminal
through which an on-line agent enters the combination selected by a player
and by which on-line tickets are generated and claims are validated.

1.25 MPTicket Bearer" The person who has signed the ticket or
has possession of the unsigned ticket. :

1.26 MTicket Number" The pre-printed number found cn the
back of each ticket which identifies that particular ticket as cne of a

series of tickets.

1.27 " The printed number or numbers
appearing on the back of each ticket.

1.28 !Validatjon" The process of determining whether an
on-line ticket presented for - payment is a winning ticket.

1.2% "Validation Numberx®™ The multi-digit_number found on the
face of the ticket. There must be a validation number on each ticket.

1.30 "Winning Combination" One or more digits, numbers, or

symbols randomly selected by the lottery in a draw1ng which has been
certified.

2.0 Financial Administration

2.1 Regiognal Daily Deposit Accounts: The Director shall
establish and maintain accounts in each region to accept daily deposits -
from Lottery sales or on-line agents and lottery retailers.

2. l 1 The Director shall make the selection of regional
depository banks in accordance with applicable law,.

2.1.2 Each account established under this section shall be
swept Dy electronic funds transfer ("wire transfer") to an account of the
Treasurer of State, ’




2.1.3 . The Director shall issue special instructions to
"sweep" dally any funds in Regional Daily Deposit accounts established

herein.

2.1.4 The Director may authorize a float by deposit banks,
not to exceed five days duration, as necessary, to permit the banks and
agency to determine and adjust any checks returned because of insufficient
funds or other irregularities or deficiencies in deposits.

2.2 B8State Lottery Fund Account. 'The Director shall cause to

be established a State Lottery Fund Account, which shall be an account of
the State Treasury.

2.2.1. 8uch account shall be established in accordance with
applicable provisions of state law, and any applicable regulations of the
Treasurer of State.

2.2.2 1In establishing the State Lottery Fund Account, there
shall be established the following sub-accounts:

2.2.2.1 Operations Sub-Account - This sub-account shall

constitute approximately fifteen (15%) percent of lottery revenue, except
that in the event that the balance of this account is egual tc or greater
than $250,000, any excess over that amount shall remit directly to the
General Revenue Transfer Sub-Account herein described.

2.2.2.2 gGeneral Revenue Transfer Sub-Account - This
sub-account shall constitute no less than thirty-four (34%) of gross
revenue nor more than forty percent (40%) of gross revenue during any year
of operation in the first three years; and shall constitute no less than
forty percent (40%) of gross revenue in any succeeding year.

2.2.2.3 Lottery Prize Trust Sub-Account -- This sub-account

shall constitute approximately forty-five (45%) of gross revenue. The
calculation of the forty-£five percent (45%) shall be made for each instant
or on-line game based on the design parameters for that game set out in
specific game rules and recognizing that approximately 24 percent (24%) of
this amount is automatically paid to low-tier winners in the instant game
prize structure.

(a) This sub-account is subject to draw down from Lottery
Prize Account and Lottery Jackpot Prize Trust Account.

(b) Funds remaining 180 days from drawing on Grand Prize o
Event or 180 days from game end upon which no valid claim has been made.

2.2.2.4 Lottery Jackpot Prize Trust Sub-Account - This

interest-bearing trust account will permit accumulations of the jackpot
prizes won In drawings and events and permit-the disbursement by the
lottery of annual payments of prizes on an annuity basis from accured
interest or, in the alternative, permit the purchase from trust funds of
annuities from commercial firms for payment of prizes due to the winners.

[y




2.3 State Lottery Prize Account The Director shall cause to
be established a State Lottery Prize Account, which shall permit the

immediate payment by check of winners of Lottery Prizes.

2.3.1 The Lottery Prize Account shall be a zerc-balance
demand-deposit account established by the Director in accordance with
applicable law and regulations of the Treasurer of State, funded daily by
transfers from the Lottery Prize Account in an amount egual to preceeding
day demands, . ’
2.3.2 Access to the account for purpodses of drawing checks
shall be limited to those persons expressly authorized by the Director to
operate secure checkwriting machines and who are provided security keys
and computer keys for their operation incident to their official duties.

2.3.3 Checks: All checks issued from the Lottery Prize
Account shall prominently display the logo of the West Virginla Lottery.

2.3.4 <Checks in payment of prizes drawn upon the Lottery
Prize Account may be issued under the signature of the Director or the
authorized facsimile thereof.

2.2.5 No check from a regional office shall be issued for an
amount greater than $5,000; each check form issued from a reglonal office
shall bear the legend: "NOT VALID FOR AMOUNTS GREATER THAN FIVE THOUSAND
DOLLARS"Y.

2.3.6 The Director may also . cause checks to be issued from
the Lottery Prize Acount to Lottery sales agents and Lottery retailers to
fulfill oblligations of a bonus-incentive plan.

2.3.7 The agency shall settle accounts no less freguently
than weekly, or upon terms which the Director and the State Auditor shall
agree in writing.

2.3.8 The Director may make payments from Lottery Fund
Account to sales agents and retailers for purposes of refund or credit for
unsold tickets, other ticket sales adjustments or instant game account )
adjustments.

3.0 Licensing

The Commission shall license as Lottery sales agents and as
retailers thosg persons who will, in the judgment of the Commission, meet
the statutory requirements for licensing, promote the sale of lottery
tickets and materials, promote the best interest of the Lottery and of the
State, and achieve the goals of the statute.

3.0.1 Any person interested in obtaining a license as a
lottexry retailer or lottery sales or on-line agent must first £ile an
application with the Director on a form supplied for that purpose by the

. - .__,,,5_




Director. The application form shall be designed to solicit sufficient
relevant information from an applicant fo permit the Director to make the
determinations regqguired by the Lottery Act and these rules for issuance of
a license by the Commission,

3.0.2 License of a sales or on-line agent or lottery retailer
in any capacity is a privilege perscnal to that person and is not a legal
right. Such license is revocable by the Director or by a sales or on-line
agent or- lottery retailer by surrender of the License to the Director.

3.1 Eligibility for -licepnsing.

Any person may submit an application for licensing as a
lottery agent or retailer, except:

3.1.1 No person may submit an application who will engage in
business solely as a lottery sales or on-line agent or lottery retailer.

3.1.2 No person under the age of twenty-one (21) may submit
an application for licensing as a lottery sales agent or lottery retailer.

3.1.3 HNo person may submit an application who is a member of
the Commission or an employee of the agency, or who 1s the spouse, child,
brother, sister or parent, by bloocd or marriage, residing as a member of
the same household or in the principal place of abode of a member of the
Commission or employee of the agency.

3.1.4 Ho person may submit an application who is a vendor of
Lottexry tickets or material or data processing services, or, which is
owned@ by, coéontrxolled by, or affiliated with a vendor of lottery tickets or
materials or data processing services.

3.1.5 No forelgn corporatlon may submit an application un1ess
it is currently reglstezed to do business within the State of West
Virginia. :

3.2 isgualification ounds of refusal of a license, The
Commission shall refuse to grant a license to any applicant who has been
convicted of any violation of this article, or of any felony or any crime
related to theft or gambling or ‘invelving moral turpitude; or any person
who 1s subject to an exception to subsection 3.1.0f these rules.

3.3.1 Igsuance of Licenses, - Upeon receipt, review and .
investigation .of applications and applicant background, the Commission may
issue annual licenses for sales of lottery tickets in accordance with
these rules. The Commission shall license only such persons or entities
which, in its cpinicn, will best serve the public interest and public
trust in the Lottery and promote the sale of lottery tickets. Prior to
issuing any license, the Commission shall considex the following factors:




3.3.1.1 The moral character and reputation of the applicant.

3.3.1.2 The financial responsibility and security of the
applicant and his business or activity.

3.3.1.3 The accessiblllty of the public to the licensed
premises proposed by applicant.-

3.3.1.4 The number and sufficiency of existing licenses to
sexrve the public interest.

3.3.1.5 . The volume of applicant's expected lottery ticket
sales. - - - : . -

3.3.1.6 The security and efficlient operation of the lottery.

3.3.1.7 Whether the applicant is ineligible undexr any
provisions of the Lottery Act.

3.3.1.8 Whether the applicant has received or wiil hold,
either as principal, entity, subsidiary agent, or subcontractor more than
twenty-five percent {25%) of licenses to act as lottery sales agent in any
one county or municipality, or more than five percent (5%) of such
licenses issued statewide, unless eligible for considexration for an
exception under the Act. - ' -

3.3.1.9 Whether the applicant has provided false or-
mizleading information or has misrepresented information regarding
qualifications or fitness for licensure,.

3.3.1.10 Whether the applicant, is a West Virginia
corporation or is currently licensed to do business within the State of
West Virginia. '

3.4 evocation; Grounds for Removal or Suspension of Licens
or Neon—-Renewal of License,

3.4.1 The Commission may, for any reason ocutlined in Section
3.0 of these rules, or its subsections, or for other cause shown revoke,
suspend, or decline to renew a license of a lottery sales agent or lottery
retailer.

3.4.2 If at any time after issuance of a license, it is
determined by the Director that a sales or on-line agent or lottery
retailer would no longer fmeet the standards for the issuance of a license
provided in these rules, he may immediately suspend such license, which
suspension shall remaln in effect until the reascn for suspension has
abated, or he may ask the Commission to zevoke such license.




3.4.3 If the sales or on-line agent or lottery retailer falls
to observe and comply with the procedures and the rules of the Commission
or with the provislions of the Lottery Act, or orders or instructions of
the Director, the Commission may suspend or revoke the license of such
person.

3.4.4 Additional grounds for suspension or revocation of
license, : ' ' C

3.4.4.1 Non-compliance with Lottery Act, Rules or
Regulations. The Director may suspend or recommend to the Commission that
it revoke the license of a sales or on-line agent or lottery retailer who
does not comply with the Lottery Act and all rules, conditions,
regulations, standards and other adopted promulgated or issued thereunder
by the Commission or the Director. ~ o '

3.4.4.2 Violation of Prohibitions. The Commission may
suspend or revoke the license of any sales or on-line agent or lottery
retaziler who violates one of the prohibitions set out below.

3.4.4.2.1 A sales or on-line agent or lottery retailer shall
not sell a ticket at a price greater than or less than that stated by the
Commission. No ticket may be sold on a credit basis by an agent or - -

retailer. - - - -

3.4.4.2.2 A sales or on-line agent or lottery retaller shall.
not sell a ticket at a location or premises different than that shown on
the license cerxtificate.

3.4.4,2.3 A sales or cn-line agent or lottery retaller shall
not permit any other person to sell tickets consigned to him; provided
that a sales or on-line agent or lottery retaller may sell tickets through
his employees. o ) o .

3.4.4.2.4 No sales or on-line agent or lottery retailer shall
sell a ticket to any person under sighteen (i8) years of age. . , o

3.4.4.2.5 No sales or on-line agent or lottery retailer,
directly or indirectly, on behalf of himself, or another, nor any
organization, shall invite, solicit; demand, or offer or accept any
payment, contribution, favor, or other consideration to influence the
award, renewal or retention of a license.

3.4.4.2.6 A ticket shall not be purchased with food stamps or
coupons and the sales or on-line agent or lottery retailer shall not -
accept as consideration for a ticket food or food stamps or - coupons.

3.4.4.37 Grounds relatzng to the honest and efficient conduct
of the Lottery. The Director may suspend or recommend te the Commission

to revoke a sales or on- llna agent's or lottery retailer's license for any
of the following: -l -

3.4.4.3.1 The sales or on-line agent or lottery retailer has
made a fraudulent misrepresentation in connecticn with his application for

a license, in any of hls reports, or to any person in connection with a
lottery transaction;
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3.4.4.3.2 The sales or on-1ine agent or lottery retailer has
failed to maintain the sales levels set for him by the Director;

3.4.4.3.3 The sales or on-line agent or lottery retailer has
begun to engage in the sale of lottery tickets as his sole business,
occupation or activity;

3.4.4.3.4 The sales or cn~line agent or lottery retaller has
failed to take adeqgquate security precautions for the safe handling of
tickets, lottery materials or ticket sales proceeds due from the sales or
on-line agent's or lottery retailiers ticket sales;

3.4.4.3.5 The sales or on-line agent or lottery retailer has
failed to regularly, promptly and accurately settle the accounts of his
lottery transactions and pay the amounts due from the sales or on-line
agent's or lottery retailer's ticket sales;

3.4.4.3.6 The sales or cn-line agent or lottery retaller has
failed to notify of any change in ownership;

3.4.4.3.7 The sales or on-line agent or lottery retailer has
failed to open his books or records for reasonable inspection by the %
Lottery Commission or Director;

3.4.4.3.8 The sales or on-line agent or lottexry retailer has
failed to display his license or required advertising and display
material; and

3.4.4.3.2 The sales or on-line agent or lottery retailer has
failed to make a report of conviction of a Felony or Gambling-related
offense. At any time' during the term of this Agreement, 1f a lottery
retailer or a lottery retailer's employee or a lottery sales or on-line
agent or sales or on-—-line agent's employee is convicted of a felony or a
gambling related ocffense, the lottery retailer or sales or on-line agent
or licensee shall within 14 days, notify the Director, in writing, of the
conviction and the offense. For purposes of this section, a sales or
on-line "agent" or lottery "retaller" includes any natural person or In

the case 0f other persons, as defined in Section 1.12 infra any person who
holds ownership or a controlling interest in such an entity.

3.5.0 Transfers of licenses; Licensed Premises

3.5.1 Licenses nontransferrable. Each license will authorize
a specified person to sell tickets at a specified locaticn. No license
may be transferred to another person. If the controcl cf a sales or
on-line agent or lottery retailer changes hands, the sales or on-~line
agent or lottery retaiier may not sell any more tickets until he has
submitted a new license appllcatlon and the Director has 1ssued a new
license. - -

3.5.2 Change of sales or on-line agent or lottery retailer

location. 1If & sales or on-line agent or lottery retailer changes the
iocation of his place of business, he shall not sell tickets at the new
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location until the Director has authorized the transfer of a sales or
on-line agent's or lottery retaliler's license to the sales or on-line
adent's or lottery retailer's new location after he has considered all
information concerning the sales or on-line agent's or lottery retailer's
new location In the manner which would be reguired were the sales or
on-line agent or “lottery retailer making an initial application for a
license at that location.

3.6.0 License term and renewal, Fees

3.6.1 Provisiocnal Licenses, Pending a final resolution of
any question arising in respect of a licensing decision, the Director may
issue a license subject to such terms and conditions as he may deem
appropriate. Any provisional license shall explire on the expiration date
shown on its face which in any case shall not be more than one year from
the date such license is issued.

3.6.2 Annual License. Every holder of a license other than a
provisional license shall renew such license annually at least ten days
before the anniversary date of the initial granting of the license.

3.6.3 Temporary License. PFor specific events and activities
or under special conditions and for limited duration the Director may
issue to organizations or other persons a temporary license for the
duration of the event or conditions with such special terms as the
Director may deem desirable.

3.6.4 License Fees

F3.6.4.1 - Upon initial application for licensing as a Lottery
retailer, the applicant shall pay to the Commission a non-transferrable
non-refundable license fee of $25.00 dollars,

3.6.4,2 Upon irnitial application for licensing as a lottery
sales agent, the applicant shall submit a fee of $500.00 dollars, ’
refundable only under certain terms to be set out in the Lottery contract
for on-line sales agents.

3.6.4.3 Upon application for renewal of licensing as a
lottery retaller or sales or on-line agent, and for all licenses expiring
Jan. 1, 1987 or later, the lottery retailer shall submit an annual fee of
$25.00 dollars; and the lottery sales or on-line agents, an annual fee of
$500.00 dollars. ' )

3.7 Bonds A o S

3.7.1 Each lottery sales agent shall obtain for each licensed
terminal on premises a Financial CGuarantee Bond in the minimum amount of
$10,000.00 or for an additional amount in excess of $10,000.00 to be
determined by the Director, based upon volume of sales by the agent. Such
bond shall be cbtained on an annual continuing basis, and surety shall
furnish a letter or certificate of continuation each renewal year,
immediately upon renewal or continuation. Required bond for years
following the first year of licensing will be based upon the average sales
by the licensed terminal.

~10-.




defermined adegquate to saleguard Lhe State’s inlerest in tickels Lo be
sold by a licensed lottery retailer, f in iis discretion such bond
appears likely to be needoed Lo secure such interest.

3.8 Conlract

The Diveclor shall entoer intoe o contracl with cach loltoery %
retaller and Jottery sales agant . Such contract will sel out the dnlirs,
responsibilities, amd obligations obtaining o the partics Lheretlo,
such contract Lo conblinue in effect during the period which Lhe rotailoer
or apgent complles wilh applicable statutes, rules and repgulalions, (oo
requiremenl, and any olher dutiecs o reoqguirements under the {erms of Lhe
conlract,

q1.0 Games

The Commission aulhoyizes the implemontalion of instand

lottlery pgames and on-llne games which meet Lthe ecrileria geneprally selt
forth herein,

4.1 The Director is hereby authorized to seleoct, obperdle anid
conrlracl ta ewund for the operalien of jnstant games whiech mect Lhe oriteria
penerally sel forth herein, N

4.2.1 ITngtan!l Gamoe Crilepia. The price of an instant game
tickel shall nol he less than $1.00 and neot mere Lthan $5.00.

4.2.2 Winners of an inslant pame are determined by (he
malehing or specilied alignment of the play numbers, Jdigits and symbols on
the tickels, The Licket hearer must netify Lhe Ioltery of the win and
submit Lhe winning Llcket Lo the lotlery as specifiod by Lhe Dirvetor.
The winnling ticketl must be validated by Lhe Joltoery Lhrough nse of the
valtdation number and any otlnr means as specifllad by the Direcctor,

4.2.3 The instant game shall be designed to pay onl prizes in,
amounts on o numerical [regquency to bhe determined by the Bivreclor

4.2.4 The duration of Lickedl soles for an instant game shall
he determined by Lhe NDiveclor. The starl date and closing date of the
instant game shall be publicly announcoed,

4.2.5 The [regquency of drawing and method of selecbion of a
winner in any inslant game shall be delermined by the Dircctor in specilic
game rules.

4.2.6 Al Lhe Direclope's discrebion, an instanl pane way
fnclude {a) grand prize drawing or drawings. The pgeneral eriteria for the

grand prize drawlng shall bhe s follows.,

{a) Finalistls for o grand prize drawing shall be scleeled in
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an elimination drawing(s) from redeemed tickets cor in a manner meeting the
criteria stated in specified game rules as determined by the Director.
Participation in the elimination drawing(s) shall be limited to such
tickets which are actually received and validated by the Director on or
before a date to be announced by the Director. The Directer may reserve
the right to place any semi-finalist whose entry was not entered in the
elimination drawing(s) and who is subseguently determined to have been
entitled to such entry into elimination drawing of a subseguent instant
game, and the determination of the Director shall be final. :

(b) The number of prizes and the amount of each prize in the
grand prize drawing{s) shall be determined by the Director to correspond
with the size and 1ength of the instant game and to comply with 4.2.5
above.

{c) The dates and times as well as the procedures for
conducting the elimination drawing and grand prlze drawing shall be
determined by the Directoeor. —

4,2.7 Procedures for claiming instant prizes are as follows:

{a) To claim an instant game prize of $25.00 or less, the
claimant shall present the winning ticket tb the lottery retailer or sales
or on-line agent from whom the ticket was purchased or mail the signed
ticket to the Director. The lottery retaller o¢r sales or on-line agent
shall verify the claim and, if applicable, make payment of the amount due
the claimant. In the event the lottery retailer or sales or on-line agent
cannot verify the claim, the clalmant shall £ill ocut a claim form, as
provided by the Director, which shall be obtained from any lottery
retailer or sales or on-line agent and present or mail the completed form,
together with the disputed ticket to the Director. 1If the claim is
validated by the Director, a check shall be forwarded to the claimant in
payment of the amount due. 1IA the event that the claim is not validated
by the Director, the claim shall be denied and the claimant ‘shall be
promptly notified. -

(b} To claim an instant prize of $50.00 or more the clalmant
shall complete a claim form, as provided by the Director, which is
obtained from any lottery retailer or sales or on-line agent or the
Director and mail or present the completed form tcocgether with the winning
ticket to the Director. Upon validation by the Director, a check shall be
forwarded to the claimant in payment of the amount due, less any
applicable federal income tax withholding. 1In the event that the claim is
not validated by the Director, the claim shall be denied and the claimant
shall be notified within five days of the determination.

(c} Any ticket nct passing all the validation checks
specifled by the Director is invalid and ineligible for any prize and
shall not be paid. However, the Director may, solely at his option,
replace an invalid ticket with an unplayed ticket (or tickets of
eguivalent sales price from any other current game). In the event a
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defective ticket is purchased, the only responsibility or liability of the
Director shall be the replacement of the defective ticket with another
unplayed ticket (or tickets of equivalent sale price from any other
current game).

4.3 onfid iality of Tickets. Ng sales or on-liine agent or
lottery retailer or its employees or agents shall attempt to ascertain the
numbers or symbols appearing in the designated areas under the removable
latex coverings or otherwise attempt to identify winning tickets by any
neans.

4.4 Netjfication to Commissieon., The Director shall provide

commission members with coples of specific game rulaes. The Chairman or a
guorum of the Commission may ask for review of the instant game rules at
the next scheduled meeting of the Commission following receipt of draft
rules, and shall adopt or refer rules to Lottery staff for revision at
that meeting. -

4.5.1 oQfficial Tnd of Game, The Director shall announce the

ocfficlal end of each instant game. A player may submit a low-tier winning
ticket to the licensed agent from whom the ticket was purchased or the
lottery dand a high~tier winning ticket to the lottery for prize payment up
to one hundred and elghty days after the official end of game. In order
to participate in a Grand Prize Drawing a player must redeem a ticket
which gualifies for entry into that Grand Prize Drawing within the time
limits set forth by the Director governlng the conduct of that specific
game .

4.5,2 A lottery retailer or sales cr. oh-line agent may
continue to sell tickets for each instant game after the official end of
that game up to thirty days thereafter.

4.5.3 A sales or on-line agent or lottery retaller must
return to the Lottery full or partial packs of unsocld lottery tickets for
each game within thirty days of the official end of that game in order to
receive credlit from the lottery as provided for in the lottery sales or
on-line agent or lottery retailer contract. The Lottery has no obligation
to grant credit for tickets returned more than thirty days after the
official end of that game.

4.6.1 Ticket Validation Regquirements.  To be a valid West

Virginia Lottery instant game ticket, a ticket must meet all of the
following validation requirements:

(a)} The ticket must have been issued by the Directoxr in an
authorized manner.

(b) The ticket shall not be altered, mutilated, unreadable,
reconstructed, or tampered with in any manner, - :

(c} The ticket must not be counterfeit in whole or in part.
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() The tLickel must not be stolen nor appear in any lisl of
omitted tickels on_file with Lhe lTottery,

{e) The Lickeb musl be complioete and not blank or partially
bBlank, miscul, misrepistered, defective, or printed or produeuced in crror,

(r) The Lickelt must have exactly one play symbol and exactly
one caption under cach ol the rub-aoff gpots, exactly one pack-lickoel
number, exanclly one agenl verilicalion code, and exaclly one validalion
number., They must be present in their entirely, tegible, right-side up,
and not reversecd in any mauner.

{g) The validatlon number of an apparent winninpg tickel shatl
appear on Lhe lottery's officianl list of validation numbers of winning
Lickels: and a tickel with tha!t valtidatlon pumber shall not have bheen
previously pair«.

{h) Tha Lickel must pass all additional confidential
vallidation requirements established by Lhe Dirccectlor.

4.6.2 Any ticket not passing all the validation regquirements
in subseclion I of Lhis scction amd the specilfic validatlon regulfremants
contained in the rules [or its gpecifte pame is ifnvalid and ineligihle for
any prize.

4.6.3 The Dirveclor may rvreplace any fnvalld ticket with an
unplayed Lickel of equivalent sales price from any currenb instant grivme,
In the event a defective tickel is purchased, the only respounsibhility or
liability of the lottery shall be Lthe replacement of {lhe deleclive Licket
witlh an unptayed ticket of cquivalent sales price from any current insban!
game, or issue a refund of Lhe sales price, However, if the ticket isg
partialtly matilated or 0 the tickel s not intact huot it still cvan be
valldaled by other validalion Lesls, the Director may pay the prive for
Lhat tickelt In his discrefbtion.

4.7 On-1ling Games Aulborized-Direclor's Aulhoprity. The

Nirector Is aulthorized Lo selecl and operate one Jlne games which meel Lhe
criteria penerally sel forth herein.

4.8.1 On-Tine Games Criteria. The basce price of an on- Finoe
Lickel shall nolL be lToss Lhan $.50,

4.8.2 The manner and [regquency of drawings may vary wlth the
Lype of on-line game.

4.8.3 The Llmes, localions, and drawing procedures shall be
determined by Lhe Direclor.

4.8.,4 A licket bearery entitled Lo a prize shall submit tho
winning Lilckel as specificd by [he Diveclor, The winning tickel must be
vaaltidated by the lotiery or an on-line agent Lhrough use of Lhe validation

%
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number and any other means as specifled by the Dirsctor.

-

1,8.5 Procedures for claiming on=-line prizes are as follows:

4.8.5.1 To claim an on-line game prize of $6800.00 or less
within thirty days of the drawing the cleimant shall present the winning
on~-line ticket to any Lotftery sales agent or to the lottery.

{a} If the cleim Is presentod to a lettery sales agent, tLhe
agent shall validate the claim and, [f determined tu be a winning ticket,
make payment of the amount due the claimant. If the lottery sales agent
cannotl wvalidate the claim, the claimant may obtain and complete a clalim
for, and submit it with the disputed ticket Lo the laottery by mati! or fu

person. Upon determination that the ticket i{s & winning ticket, the
lottery shuall present or mail a check toe the c¢laimant In payment of the
amount due. If the ticket s determined to be a nenwinning ticket, the

claim shall be denited and the cluimeant shall be prompely notificd.
Nonwinning tickets will not be returned to the claimant.

(b)) If the claim is presentled Lo the loltery, the olaimoa:
shall complete a claim fovm, as provided by the Divecitor, and submit ft
with the winning ticket to the lottery by wail or In person. Upon
determination that the Licket is a winaning tickel, the lotbery shall
present or mail a check to the clalimant In puyment of the_amont duve, less
any Federal Income Tax Treéqiuired te be withheld under the Internual Revenue

Code. -If the ticket is determined to be o nonwinning ticket, the clainm
shall be denied and the cluimant shall be promptly notified. Noenwinnini

tickets will not be returned to the claimant,

4.8.5.2 .To c¢claim an on-line prize ¢f wmore than $500.00, or
any prlize more than thirty davs after the date of the drawing, Lha
claimant shall ebtain and complete a claim form, as provided by the
Director, and submit it with the winning ticket to the lottury by mail or
In person., Upen determination that the ticket is a winning ticket, the
lottery shall present or mail a check to the claimant in paymenl of the
amount due, less Federal Income Tax required to be withheld under the

Internal Revenue Codde. I€ the ticket is determined to be a nonowinoing
ticket, the claim shall be denied und the claimant shall be prompt v
notified. Noawinning tickets will not be returned te the clalimund

4.9.1 Drawing and Cnd of Sales Pricr to Drawings. Orawings
shall be conducted in a lacation and at days and times desipnated by he
Director. Each on-1line drawing script will contaln the statement:

"Digits/numbers/symbols drawn are not official until validated and drawing
is certified.”

4.9.2 The Dircctor shall anncunce for each type of an 1ilne
game the Lime for the end of sales prior fo the drawlings. Aguents and
retail terminals will not provess orders for on-line tickels [for that
drawing after the ftime estublished by the Director.

.
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4.8.3 The Director shali designate the type of oerngulpment 1o
be used, shall establish procedures to randumly selec the winning
combinations for each type of on-line game, and shall require the presonce
¢f an independent accountanl to witness all pre- and post-drawing Llestis,
and the drawing or winner selection,.

4.9.4 The equipment used to determine the winning combinntion
shall not bLe electronically or otherwise connected Lo the central computer
or to any tapes, discs, files, etc., generated or produced by the central
computer. The equipment shall be tested prior Lo and after evach drawing
Lo assure proper operation and lack of tampering or fraud. Orawings shal?
ot be certified until all validation checks are completed. No prizes

shall be paid untll]l after the drawing is certified.

4.9.5 All on-line drawings shall be broadcast live un
television provided the facilities Tor such broadeasls are avallable
operational.

4.9.86 The Director shall establish procedures governiog (e
conduct of drawings for each type of on-line ganme, The procedures - shall
include provisions for deviations which include but are not limiCed Lo,
{a) drawing equipment malfunction bhefore validation nf winniug
combination: (b) vides and/sor audio malfunction during the drawing:
{c) fouled drawing; {dj delayed drawing,; and () vther equipnent,
facillty and/or personnel difficulties.

3.9.7 In the event a deviallon vecursg, the drawing will bu

completed under lottery supervision, The drawing shall be video taped for
later broadcast, 1if broadcast time is available. The drawing shall Le
certified and the deviation documented on the certilication lorm. Thuo

winning combination will be provided to the media for disseminalion tu ULhe
public. ’ '

4.9.8 If, during any live-hroadeast drawing for a game, i
mechanical fallure or operator error causes an interrupbtion in Lhe
seglection of all digits, or symbols, a "foeul" shall bhe called by the
Lottery Drawing Official. Any digit/number/symbol drawn prior to a "foeul®
beling called will stand and be deemed official after passing lottlery
validation tests. '

4.9.9 The Director shall delay pavmeni of all prices 10 any
evidence exists or there are grounds for suspicion that tampering or fraud
has ovccured. Payment shall be made after an investigation is completed
and the «drawing cervrtified. [f the drawing is not certified, wnother
dirawing wlll be conducted to determine the actual winner.

4.10.1 Validalion Requirements, To be a valid winninyg
on-line ticket, 2ll of the following conditions must be mel:
el




{a} All printing on the ticket shall be present in its
entirety, be legible, and correspond, using the computer wvalidation file,
to the combination and date printed on the ticket. The ticket shall not be
valid unless the ticket number and other information 1s recorded in the
Lottery computer and transaction master file,

{b) The ticket shall be intact.

fc) The ticket shall not be altered, mutilated, unreadable,
reconstructed, or tampered with in any wmanner. o :

{d) The ticket shall not be counterfeit or an exact duplicate
of another winning ticket. : _

(e} The ticket must have been issued by an authorized
licensed agent in an authorlized manner.

(£} The ticket must not have been stolen or cancelied.
{g) The ticket must not have been previously paid.

- (h)} The ticket shall pass all other confidential security
checks of the lottery.

4,10.2 Any tilcket falling any valldation reguirements listed
in the preceding section is invalid and ineligible for..a prize subject to
the condltion of 10.3 and 10.4 infra.

4.10.3 The birector may replace an invalid on-line ticket = -
with an on-line ticket for a future drawing of the same game. The
Director may pay the prize for a ticket that is.partially mutilated or is
not intact if the on-line ticket can still be validated by the cther
validation regquirements, at his discretion.

4.10.4 In the event a defective on-line ticket is purchased,
the only responsibility or liabllity of the lottery or the Lottery sales
agent shall be the replacemesnt of the defective on-line ticket with
another on-l1ine ticket for a future drawing of the same game.

4.11.1 Pavyment of Prizes By On-line Agents. (1} An on-line
agent shall pay to the ticket bearer on-line games prizes of $600.00 or
less for any validated claims presented within thirty days of the drawing
to that Lottery sales agent. These prizes shall be paid during all normal
business hours of that agent, provided, the on-line system is operational
and claims can be wvalidated. : — . : -

4.11.2 A sales or on-line agent may pay prizes in cash or by
business check, certified check, or money order or a combination thereof.

A sales or on-line agent that pays a prize with a check which is
dishonored may be subject to suspension or revocation of its license.

4.12 avment o rizes - General Provisions.
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4.12.1 Each lottery retailer or sales or on-line agent shall
pay all prizes authorized tc be paid by the lottery retailer or sales or
on-line agent by these rules during its normal business hours at the
location designated on its license.

4.12.2 A claim shall be entered in the name of a single
person oxr legal entity. A claim may be entered in the name of an
organization only if the organization is a legal entity and possesses a
federal employer's identification number (FEIN) as issued by the Internal
Revenue Bervice and such number is shown on the claim form. GCroups,
family units, organlizations, clubs or other organizations which are not a
legal entity, or do not posses a federal employer's identification number,
shall designate one individual in whose name the claim is to be entered.

4.12.3 Unless otherwise provided in the rules for a specific
type of game, a claimant shall. sign the back of the ticket and complete
and sign a claim form provided by the Director. -The claimant shall submit
the claim form and claimant's ticket to the lottery in accordance wlth the
instructions as stated on the claim form and on the back of the ticket.

In the event of a difference or conflict in the name appearing on the
ticket and the claim form, the name which appears on the ticket shall
control. The claimant, by submitting the claim, agrees to the following
provisions:

4.12.3.1 The discharge of the State, the Lottery
Commissioners, its officlals, officers and employees of all further
liability upon payment of the prize: and :

3.12.3.2 The authorization to use the claimant's name and
photographs for: publicity purposes upon award of the prize.

4.12.4 A prize must be claimed within the time limits
prescribed by the commission in the instructions for the conduct of a
specific .game, but in no case shall a prize be claimed later than 180 days
after the official end of that instant game or the on-line drawing for
which that on-line ticket was purchased. ) '

4.12.5 The Director or Commission may deny awarding a prize
to a claimant 1f the ticket is stolen, unissued, mutilated, altered,
unreadable, counterfeit in whole or in part, miscut, misregistered,
defective, printed or produced in error, multiply printed, or blank or
partially-blank. ) N :

4.12.6 No person entitled to a prfze may'assign the right to.
claim it, except:

4.12.6.1 That payment of a prize may be made to any
court-appointed legal representative, including, but not limited to,
guardians, executors, administrators, receivers, or other court-appolinted
assignees: or -
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4.,12.6.2 For the purpose of paying federal, slate or looal

Lax; or to satisfy execulions, Judgments, or orders or other procuessus
legitimately obtained from federal or state courts,

4.12.7 In the event that there I3 a dispute or IL appears
that & dispute may occur relative to any prize, the Commission or Director
may refraln from making payment of the prize pending a final determination
by the Coummission or by a court or competent Jjurisdiction relutive to Lhe
same .

d.12,8 A tickebl that has been lepally issued by a4 lTicensed
retaller iIs a bearer instrument until signed. The person whoe sizus the
ticket Is considered the bearer of the ticket. Payment of any prize may
he made to the bearer, and all liability of the Stale, its offilcials,
officers, and employee and of the agency, commission, and emplovees ol Uho
agency terminates upon payment.

1.12.9 All prizes shall be pald within a reasonable §ime
after the claims are verified by the Direclor and a winner is detoetrmicoed,
The datle of the fipst iastallment payment of each prize to be paid in
installment payments shall be the date the prize event Is validated aud
cort i flaed. Subseguent Iinstallment payments shall be made annually From
the date of the event in accordance wilh the tyvve of prize awarded,

1.12.14Q The Director may, at any time, delay any payment in
order to review a change in clrcumstance prelalive to the vrlize aworded,
the pavee, the claim, or any cther matter that may have come Lo Lhe

Director's attention. All delayed payments shall be brought up Lu dale
immedjiately upon the Dircector's confirmation and continue Lo bue pald on
each originally scheduled payment date thereafter. If any prive. i

payable for the l1ife of the claimant, only an individual may olaim such
prize and, 1f claiming on Lehalf of a group, a corporation, ovr Lhe tik:,
the 1ife of the c¢claim shall not exceed twenty years.

4.12.11 The Director's decisions and jJudgments in respect tu
the determination of a winning ticket or any dispute arising from Llhe
payment or awarding of prizes shall be final and binding npen all
participants in the lottery.

4.12.12° In the event a dispute hetween the Director and Lhe
claimant occurs as to whether the ticket is a winning tiecket, and (f the
ticket prize 1s not pald, the Director may, solely at the Direcctor’s
opinlon, replace the disputed ticket with an unplaved ticket or tickoetls of
equivalent sales price from that game. This shall be the sole and
exclusive remedy of the claimant.

£.12.128 All prizes or portions thereof whieh remain unpiaid i
the time of a prige winner's death shall be payable La prize winner's
eslale e
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1.12.14 The Director may rely wholly on the prasenlment of
cortified cupies of a nourt's appointment of an administrator or aoxeoculov
guardian, couservator or any other evidence of o person entitied to the
payment of any prize winnings then due,

1.12.15 The payment to the e#staote of the deceased ownar of
Any prize winnings by the DirPrtur shall absolve the Commission, DIreclog
and employees of the agency of any further liability for payment of said
prive winnings. The Director need not look Lo pay the prize winonings
beyond the estate or appointed vepresentatlive,

1.12.18 The Commission or Director may petition any tourt of
competent Jjurisdiction uQmPEGUCbt a determination of the payee foul puyuentd
of awny nrize winnings which are or may become diue Lhe sstale of o ddeceasied
winner or a winner under a Jdisability becguse of, but notbt limiled Lo,
minvrity, mentual deficiency, or physical or mental incapnoilty,

3.0 "Miscellapeous Ruyles

3.1 Licevansing of Trademark. ] )

The Commission has detern*ned Lo permit Uhe wuswe, Jdispl.ay, anid
nromotion of the Toattery Logo, trademark, and other wdvertisione materiais
wiihout charge te the user or,compen:dtlon Lo the Commission Tour {Us wsa

3.1 Any usc¢ f)f the Lotitery Logoe or other trademarked op
copyright mdaterials, other yggT;actLal property. ot copy In wivertising
or production of consumer u:tl(TrH:;“qulPPf o prlor we i Do ragnesl ol
executlon oOf the Lottery's License fgreement

5.1. Any reyuest for L'cen sing shall be made by suhmlzr?ny

SESSEG ey R SEAT T d by ~the- Dfrector—4“3u T form "¥hall raqdireinforration: of ~

sufficlent guantity and detail to dIiUW the determination of saftabilily
far ticensipng of the applicant by the Direetor.

3.71.3 Any. reqguest for guthorizatlion propesly submitted shail
include @ representative sample or samples of the materials for which
autherlity (s sought. ’ o

5.1.4 After review of the roguest and representative samnple,
the Director may issue a tentative authorizalion to preceed with
production of proofls or samples of the merchandise.

5.1.5 The applicant may be vequired to subnit the Finad
proofs or suaplas representative of actnal prodociion ftems 1o thoe
Dicector fo' his fiual approval before procecding to produve such Lemns
for sale or distribution.

w®
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5.1.6 Upon receipt of notice of final approval, or upon
execution of the license agreement by bolh parties, 1f no Tinal approval
ils required, the licensew may Iinitiate prodockion of goods or materials
over Lhe specified duration of t(he Licensing agreement as sct [orth
herein.

5.1.7 The Director may, over the period of the Licensce
aAgreement, exercise supetrvision over the quality of the materials prodiuced
under liscense, and may reguire as a condition to continuation of the
license, changes In quality of the goods or material produced.

5.1.8 The Director and the Commission may at any time
terminate an agreement tu license iIn the event thalt the licensee fails (o
meel the requirement of the #greement, or in the event thal Che
continuation of the license is not considered to be in the best interest
of the Lottery or of the State of West Vierginia.

“ - - — R T R i R e s A N e e L EE S
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March 20, 19887

NOTICE OF EMERGENCY RULE DECISION BY THE SECRETARY OF STATE

AGENCY: Lottery Commissicn

RULE: Series 1 State Lottery Rules and Regulations

DATE FILED AS AN EMERGENCY RULE: February 13, 1987
DECISION KO. 6-87

Following review under WV Code 29A-3-15a, it is the decision of-
the Secretary of State that the above emergency rule be

approved. A copy of the 'complete decision with reguired findings
is available from this ocffice. ’ ' .

EKEN HECHLER
Secretary of State




KEN HECHLER
Secretary of State

WILLIAM H. HARRINGTON
Chiet of Staff

MARY P. RATLIFF
Deputy Secretary of State
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Director, Administrative Law

SARBARA STARCHER DONALD R, WILKES
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DECISION Emergency Rule Decision

(ERD 6-87)

AGENCY: Lottery Commission
RULE: Series 1, State Lottervy Rules and Regulations
DATE FILED AS AN EMERGENCY RULE: February 13, 1987

par. 1 The Lottery Commission has filed its current Series 1 Rule as
an Emergency Rule, . -

par. 2 West Virginia Code 29A-3-15A regquires the Secxetary of State to
review all emergency rules filed after March 8, 1986. This
review requires the Secretary of State to determine if the
agency filing such emergency rule 1) has complied with the
procedures for adopting an emergency rule; 2} exceeded the
scope iIf its statutory authority in promulgating the emergency
rule; or 3} can show than an emergency exists Jjustifying the
promulgation of an emergency rule.

par. 3 Following review, the Secretary of State shall issue a decision
as to whether or .not such an emergency rule should .be
disapproved. [29A-3-15za(a)].

par. 4 (A) Procedural Compliance: WV Code 29A-3-15 permits an agency
to adopt, amend or repeal, “without _hearing, any
legislative rule by filing such__rule, along with a
statement of the clrcumstances constituting the
emergency, with the Secretary of State and forthwith with
the Legislative Rule-Making Review Committee (LRMRC).

par. 5 If an agency has accomplished the above two reguired filings
with the appropriate supporting documents by the time the ERD
is issued or the expiration of the forty-two day review period,
whichever is sooner, the Secretary of State shall rule in favor
of procedural compliance.

par. 6 The Lottery Commission has filed this emergency rule with
supporting documents with +the Secretary o©f State on February
13, 1887.




par.

par.

par.

7

8

9

It is the determination of the Secretary of State that <the
Lottery Commission has complied with the procedural
reguirements of WV Code §2%A-3-15,

(B) Statutory Auvthority -- WV Code §2%9~22~5(a) reads:

§29-22-5.. State Lottery commission; powers and duties; cooperation of
other agencies.

{al] The commission shall have the authority to:

(1) Promulgate rules in accordance with chapter twenty-nine-g (§29A-1~1
et seq.} of this code: Provided, That those rules promulgated by the
commission that are necessary to begin the lottery games selected shall be
exempted from the provisions of chapter twenty-nine-a of this code in
order that the selected games may commence as soon ds possibfe;

(2) Establish rules for conducting lottery games, a manner of selecting the
winning tickets and manner of payment of prizes to the holders of winning
tickets.

WV Code §29-22-8 reads in part:

(b} The commission shall promulgate rules and regulations specifving the
types of lottery games to be conducted by the lottery.

WV Code 529-22-10(c} reads in part:

(a] The commission shall promulgate rules and regulations for the licensing
of lottery sales agents for the sale and dispensing of {lottery tickets,
materials and lottery games, and the operations of electronic computer
terminals therefor, subjeci to the following.

WV Code §29-22-16 reads in port:

The commission shall promulgate rules for the rewarding of additional
prizes.

WV Code §28-22-17(a} reads in part:

{a) The commission shall establish rules and regulations for accounting for
sales of lottery tickets and materials and accounting for all funds from
sales and dispensing of lottery tickets, materials and games.

The legislature can not provide the totality of law needed to
establish and conduct a program of any complexity. =~ The agency
is thus given rule-making authority to f£ill in the details of
legislative acts. The - Lottery Commission has been given
express authority to issue rules to carry out its program.
This, along with the implied rule-making authority common to
most agencies of the state, establishes the statutory auvthority
for rule-making by the Lottery Commission.




Par.

par.

par.

par.

par.

par.

par.

10.

11

15.

ig

WV Code $2%A-3-15A regquires review by the Secretary of State
regarding an agency exceeding its authority in rule-making.
Failure to fully develop rules expressed or implied by statute
is not a matter for review by this office. Likewise the wisdom
of the rules or lack of rules is not the subject c¢f review.

"It is the determination of the Secretary of State that the

Lottery Commission has not exceeded i1ts statutory authority in
the promulgation of these emergency rules.

(C) Emergency: WV Code 22A-3-15(g) defines "emergency" as
follows:

(g} For the purposes of this section, an emergency exists when the
promulgation of a rule is necessary for the immediate preservation of the
public peace, health, safety or welfare or is necessary to comply with @
time [imitation established by this code or by a federal statute or
regulation or to prevent substantial harm to the public interest.

There are essentially +three c¢lasses o©f emergency broadly
presented with the above provision: 1) immediate preservation;
2) time limitation; and 3) substantial harm. An agency need
only document to the satisfaction of the Secretary of State
that there exists a nexus between +the propesal and the
circumstances creating at least one of the above three
emergency categories.

The facts and circumstances as presented by the Lottery
Commission are as follows:

The West Virginia Lottery Commission has been advised by the
counsel for the Legislative Rule-Making Review Committee that
the Commission's grace period for the Commission's initial
start-up and operation has lapsed. In the event that the
Committee 1is correcit, the Lottery finds it necessary that
emergency rules be established to prevent the shutdown of the
Lottery. Such shutdown of the Lottery would have an adverse

affect on the economic and public welfare. Conseguently, Code
§29-22-1 et seg., are amended to preserve the public peace,

econcmic stability and welfare.

The above referenced "grace period"™ derives from a very
convoluted reading of WV Code §29-22-5(a) {1}. There 1is at
present a wealth of opinions on this section, and part of the
rules review here as well as the statutes are before the State
Supreme Court of Appeals. '

The opinlen of this office is but one of many, and is attached
to this decisgion. In essence, it holds forth the wvalidity of
the initial filing o©f the rules of the Lottery Commission and
therefore would hold that emergency rules are unnecessary. No
court has ruled the initial £filing as void. There is this fear
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by the Lottery Commission that such actions may occur, thus
prompting this "back-up" filing with minor amendments.

There is no time limitations or immediate preservation standard
met with this filing.

WV Code §29-22-2 states:
§26-22-2. Legislative findings and intent.

The Legisicture finds and declares that the purpose of this article s to
establish and implement o state-operaied lottery under the supervision of
the state lottery commission and the director of the state lottery office who
shall be appointed by the governor and hold broad authority to administer
the system in a manner which will provide the stale with a highly efficient
operation.

"High efficient coperation" requires rules adopted to carry cut
the gocals of the Lottery Commissicn as envisioned by the
statutes establishing the Lotterv.

The emergency category most adaptable to this case is to
"prevent substantial harm to the public interest.”

The guestion is what represents "substantial harm" and what is
expressed as "public interest."

As stated in paragraph 19, rules are necessary to carry out the
intent of the lottery statutes. The success of the lottery as
an enterprise and as an agency drawing dollars intc the general
state treasury require lawful rules of operation. Without such
rules, the functions of an agéncy are not only greatly hindered,
but, in the case of the lottery, alsc foster distrust in the
mind of the puklic about the wviability of the operation. Since
the lottery relies soclely on the impulse buying tendencies of
the public, any damage to public perception of the lottery as a
viable operation would produce "substantial harm"

As for public interest, it 1is clear the public has a great
interest in the existence and functions of the Lottery
Commission. This interest is shown by the initial approval of
the Constitutional amendment allowing the formation of +the
lottery and perhaps more so by the ticket sales and revenue
generated since its inception.

It is the decision of the Secretary of State that this proposal
by the Lottery Commission is in procedural compliance with WV
Code 29A-3-15; does not exceead the statutory authority of the
Lottery Commission; and that the facts and c¢ircumstances
presented constitute an emergency. Therefore, the Secretary of
State decides that this emergency rule should be approved.
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This decision shall be cited as Zmergency Rule Decision 6-87 or
ERD 6-87 and may be c¢ited as precedent. This decision isg
available from the Secretary of State's office and has bheen

filed with the Lottery Commission, the Attorney General and the
Legislative Rule Making Review Cocmmittee.

7 A,

KEN HECIHLER
SECRETARY OF STATE

Entered
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MEMO FROM: RICH HARTMAN, DIRECTOR
ADMINISTRATIVE LAW DIVISION,
SECRETARY QF STATE'S OFFICE

SUBJECT: LCTTERY COMMISSION RULES

WILLIAM M. HARRINGTON
Chief of Staff

RICH O, HARTMAN
Director, Administrative Law

DONALD R WILKES
Directar, Corporations

VIRGINIA SKEEN
Special Assistant

{Plus all the voiunieer
help we can get)

The 1985 Legislature passed Com. 3Sub. for H. B. 1829% on
April 13, 1885, establishing +the West Virginia  Lottery
Commission. The bill became effective from passage.

In Cctober, 1985, after the Loittery office was established
and staffed, +the Administrative Law Divisicon sent them the rules
for £iling Fegulations and the step procedures for rule-making.
This material is sent to all agencies.

There was _no contact Dbetween the Commissicon and the
Secretary of State's office until February or HMarch, 1986, when
the Charleston papers began inguiring about the absence of any
Commission Tules £iled with this office. In March, 1886, the
Commissipn's newly appointed council, Steve Knopp, contacted the
Secretary of State's office about rule-making procedures. During
the next several months, there were several contacts by phone and
in person between Mr. Knopp and myself.

Besides general rule-making procedures guestions, the
Commission incuired of cur interpretation of West Virginia Code

§29-22=5(a) {1) & {(2); which reads in part:

=




(¢} The commission shall have the guthority to:

(1] Promulgate rules in accordance with chapter twenty-nine-a (§28A-7-71 et
seq.} of this code; Provided, That those rules promulgeted by the
commission that are necessary to begin the lottery games selected shall be
exempted from the provisions of chapter twenty-nine-g of this code in order
that the selected gaomes muoy commence gs soon as possible;

(2} Establish rules for conducting lotiery games, a manner of selecting the
winning fickets and manner of pavment of prizes to the holders of winning

tickets. . .

After discussion, I stated that my interpretation was as follows:

There are essentially two types of rules needed. 7The first
is the operaticnal rules of the Commission, which included vendor
licensing, fiscal administraticn, hearing procedures and other
general rules of agency operation not related solely to internal
management. These rules are continuing in effect for the life of
the agency, subject to needed amendments,

The second is the rules of individual, particular games,
such as. "Win with West Virginia," "7-11-21," "Lotto," etc. These
rules apéiy only to the conduct of the individual game and are in
effect only for the life of that game -- usually three months,

This office Interpreted §29-22-5 =z2s allowing a one-time
exemption from Chapter 234 reguirements for the first type of .
rules and that we would accept the Commissicn's initial f£iling of
those rules.

The second type of runles would be accepted with each and
every filling since requiring compliznce with §2%92 for these rules
would produce a constant delay of up to one year for the start of
all new games. This would only hurt the Commission's attempts to

arouse public intent and participation. Even 1f emergency




rule-making provisions could be utilized, it would reguire every
"game rule" to be £filed as an emergency rule., By the time the
propecsed rule, made effective as an emergency rule, was filed
with the Legislative Rule-Making Review Committee, the game would
be over, since each game lasts only three months.

This was the Iinterpretation under which we operated with
respect +to the Lottery Commissicon's rules. We were, ©If course,
concerned that the first type of rules had not yet been filed
since the Commission had already begun its games in December,
1985, but we have nc authority to demand that an agency file its
rules. " That is the responsibility of the courts.

We did bring our doncernr +to bear on the problem which
culminated in the attached memo dated July 30, 1986. The result
was draft rules being filed by the end of August, 1986, and final
filing of rules on November 14, 198¢. This last £filing was
accepted and 1s on file ;é the lawful rules of the Commission.

There was c<¢oncern on the part of +the ILRMRC about the
lateness of this filing, and following discussion between the
staff of +the LRMRC aﬁd the Commission, the Commissicn £iled
emargency rules cn Februvary 13, 1887. {This discussion did not
include the Secretary of State's office, so I cannot comment on
its content.) The Commissicon is currently operating under these

emergency rules. _
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. (Fusal the voluntesr ~—
’ halp we can get) ©)

send vou a note confirming our phone conversation
ruies and

understand you are working on your
"Us some rules by August &,
the =2nd of August.

198€ and

any wayr
ou 1n any way.

Xen Hechler
Secretary of State
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