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Rule Title: Administrative Regulations

4. Explanation of Overall Ecconcmic Impact of Proposed Rule.

A. Economic Impact on State Government.

None

B. Economic Impact on Political Subdivisions; Specific
Industries; Specific groups of Citizens.

None

C. Economic Impact on Citizens/Public at Large.

None
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DATE: une 18, 1996

TO: LEGISI.ATIVE RULE-MAXING REVIEW COMMITTEE

FROM: West Virginia Library Commission

EMERGENCY RULE TITLE: Administrative Regulations

1. Date of Filing June 18, 1996

2. Statutory authority feor promulgating emergency rule:

West Virginia Code, 10-1-20

3. Date of £filing of propesed legislative rule:_ June 18, 1995

4. Does the emergency rule adopt new language or doces it
amend or appeal a current legislative rule?

Adopts new language

§. Has the same or similar emergency rule previcusly been
filed and expired?

N/A

6. State, with particularity, those facis and circumstances
which make the emergency rule necessary for the immediate
preservation of public peace, health, safety or welfare.

To prevent substantial harm to the public interest. Without this

Emergency Rule approxXimately 54 public libraries would be ineligible

to received state and/or federal grants-in-aid.




7. If the emergency rule was promulgated in order to comply
with a time limlt established by the Code or federal
statute or regulation, cite the Cede provision, federal
statute or regulation and time limit established therein.

N/B

8. State, with particularity, thcse facts and circumstances
which make the emergency rule necessary to prevent sub-

stantial harm to the public interest.

Without rule libraries would be ineligible for federal money and

could be forced to close.




Rule Title:

Type of Rule:

Agency

Address

APPENDIX B

FISCAL NOTE FOR PROPQOSED RULES

Administrative Regulations

Procedural

X legislative Interpretive

Library Commission

Cultural Center

Charlaston, WV 25305-0620

1. Effect of Proposed Rule

| NO FINANCIAL IMPACT

ANNUAL

FISCAL YEAR

ECRIASE

TEERTAFTER

$

——n
$

ESTIMATED TOTAL $ $ $

COST

PERSONAL SERVICES

CURRENT EXPENSE

REPAIRS &
ALTERNATIONS

EQUIPMENT

OTHER

2. Explanation of above estimates:

3. Objectives of these rules:
to legally receive state and federal £funds,

N/A

To allow public libraries to continue



West Virginia Library Commission

Exit Conference

An exit conference was held on April 18, 1998, with the Director, Assistant
Director and other employees of the West Virginia Library Commission. All findings
and recommendations were reviewad and discussed. The above officials' responses
are included in italics in the Summary of Findings, Recommendations and Responses
and after our recommendations in the General Remarks sections of this report.

One of the findings cited in the audit was that the Library Commission was
making grants to some public libraries illegally, in that they were not meeting the
conditions of the Commission's Administrative Regulations for receiving grants-in-aid.
Mr. Thedford Shanklin, CPA, Director of the Post Audit Division, stated that he agreed
in theory with what the Commission had done, but said that an emergency rule would
have allowed the grants to be made legally, and suggested that the Commission
investigate gelting an Emergency Rule.

When the audit was presented to a Legislative Interim Committee on May 27,
1996, at Berkeley Springs, Mr. Shanklin again suggested that the Commission seek
an emergency rule which would allow the libraries in violation of the Administrative
Regulations to legally receive grants. The legislators present agreed that this would
be the best way to distribute grant funds without violating the Commission's
Regulations.




'STATE OF WEST VIRGINIA

'AUDIT REPORT
OF

WEST VIRGINIA LIZRARY COMMISSION
FOR THEE PERIOD

JULY 1, 1878 ~ JUNE 30, 1585

OFFICE OF LEGISLATIVE AUDITOR
CAPITOL BUILDING

CHARLESTON, WEST VIRGINIA 25305




Agency’s Responsge

Agency did not respond to the audit recommendation. (See

pages 28-31.)

Maintenance of BEffort Waiver

4. The Commission utilized a Maintenance c¢f Effort Waiver for
public libraries which did not meet the eligibility
requirements for pexr capita grants-in-aid as specified in the
Commission’s Legislative Rules and Regulations.
We recommend the Commissicon comply with Title 173, Series 1,
Section 2.2.1 of its Legislative Rulesland Regulations cr
amaend its  Rules and Regulations 1f they believe the
Maintenance of Effort Waiver is essential.
Agency’s Response
If our dnterpratation cof the waiver as an administrative
policy is deemed invalid, we will éake the necessary steps to
comply with the audit recommendaticn. (See pages 32-37.)

Inventory
5. We could not locate equipment appearing on the Commission’s

equipment listing. The Commission did not include €7 items of
equipment on its inventory listing. The Commission did nct
tag 66 items of State equipment and did not complete added
property forms for 45% cf the equipment purchases tested. The
Commission did not submit an annual inventory listing to the

Purchasing Division of the West Virginia Department of




TITLE 173
LEGISLATIVE RULES
LIBRARY COMMISSION

SERIES 1
ADMINISTRATIVE REGULATIONS

§173-1-1. General.

1.1. Scope. -- Regulations for allocaticn and
administration of library funds and system of auditing and
reporting disbursements of those funds and establishment of grace
period.

1.2. Authority. -- W. Va. Code §1i0-1
1.3. Filing Date. -- March 26, 1586
1.4. Effective Date. -- March 26, 1986
§173-1-2. Regulations For Use O©Of Funds For Public Library
Service.
2.1. Basic grants-in-aid. -- Will be determined annually

by the West Virginia Library Commission from state and federal
appropriations and will be made to the regional libraries and

public library service centers (library systems). These
libraries must have a plan approved annually by the Library
Commissicn. Such grants-in-aid may be used for any public

library in the area covered in the approved plan, but may be used
only for the following purpcses:

{a) Salaries of professional librarians;

(b} Salaries cf library assistants who hold a bachelor’s
degree from an accredited college or university;

(c) Salaries for all cther personnel, i.e., bookkeepersg,
bockmebile driverxs, clerks, janiters, etc.;

{d) Books and other library materials;

(e) Equipment;

(£} Travel expenses for staff and library board members to
attend meetings, workshops and cconferences called by the Library
Commissicn and any other prefessiocnal institute, conference or
extension activities approved by the library board;

{g) Audits reguired by the Library Services and
Construction Act, when performed by the State Tax Commissioner,
or any accountant appecinted by the State Tax Commissioner;

{h) Matching payrcll taxes, :r=ztirement matching and all
other current cperating expenses approved by the library board;
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and

(i} Graduate fellowships £for candidates for Master of
Library Science degree subject to the feollowing regulations:

(1) Must attend a school accredited by the American
Library Asscciation;

{2) Must hold a bachelor’s degree from an accredited
college or university;

(2) Amount of the grant to be determined by the
sponsoring agency, but may not exceed the beginning salary for a
library assistant, which has been approved by the West Virginia
Civil SBervice Commission;

(4) The grant will be made on the condition that the
trainee agrees to return to the sponsoring agency for at least
two (2) vears following receipt of the degree. If a position
with the sponscring agency is not available, the trainee may seek
employment in any public library in West Virginia for two (2)
yvears. If no employment is available at a salary commensurate
with the trainee’s education, repayment of the grant may be
waived at the discretion of the Library Commission; otherwise the
grant must be repaid tc the sponsoring agency;

(5) Applications to the public library beoard will be made
on forms and in such manner as described by the Library

Commigsion;

() Grant payments may not exceed twelve (12) months, or

the academic year of the institution at which the trainee is
enrolled, whichever is less; and

(7) The trainee must receive a degree from the library
school within eighteen (18) months, absent reason accepted by the
Library Commissicn. For example, illness or illness in the
family may delay or make it impessible to receive a degree.
Payment may be waived if there is a reason which is acceptable to
the Library Commission. If it is necessary for a grant to be
repaid by a trainee, the Library Commission will make necessary
adjustments in reports to the United States Government. In all
cases possible, the Library Commission will credit the sponscoring
agency with any funds which are not reguired to be refunded to
the United States Government if the grant was originally made
from the basic grant-in-aid.

2.2. Minimum requirements for public libraries to earn
grants-in-aid. The Library Commission shall determine by
evaluation visits and required reports whether public libraries
meet the reguirements of the West Virgiria State Plan. Any
library failing to meet such reguirements shall not be eligible
for grants-in-aid.

2.2.1. Requirements for publ.z libraries tec qualify as
regional libraries, public library service centers (library
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systems) or designated recipients of grants-in-aid,

{a} The public library must be organized and must operate
under a legally-appeinted library board in accordance with
sections one through eleven, article one, chapter ten of the West
Virginia Code.

Public library boards receiving appropriations from governing
authorities must serve as a disbursing agent, as described in
paragraph two, section two, article one, chapter ten of the West'
Virginia Code.

A public library crganized as defined in section nine, article
one, chapter ten is defined as a corporation., As such, if the
service center library board of directors desires coverage of
employees, which designates the library board of directors as the
coverage group, to the State Auditor. For coverage under the
Public Employees Retirement System, the library board of
directors must apply to the Public Employees Retirement System.

(b} If the public library is organized and operating
under a special law, that law must provide that:

The library board members are appointed by one or more of the
fellowing governing auvthorities: County court, governing body of
any municipality, county board of education;

The library becard members are appointed for specific terms and
elect cfficers annually;

The library board is governed by bylaws, rules and regulations
which it has adcpted fcr the administration, supervision and
protection of the library and all property belonging thexeto;

The library boaxrd shall deposit and disburse through its
designated bonded cofficer from the library board’s bank account,
all funds appropriated and ccllected for public library puxposes;
libraries designated by the Library Commission as service centers
prior to January 1, 1969, excepted; and

The library board is empowered to erect upon ground secured
through gift or purchase an appropriate building for use cf the
library.

{c) The designated public library or any regional library
in operation prior te January, 1967, excepted, must assure the
Library Commissicn that i1s has an operzating budget from local
funds (exclusive of capital expense) cf one dellar (3$1.00) per
capita or twenty-five thousand dollars (§25,000), whichever is
greater.  Through interim steps developed in consultation with
the Library Commissicn, the public library must have an annual
cperating budget from local funds of two dollars ($2.00) per
capita for the county population in which the library is located
or seventy-Ifive thousand dollars ($75,000}, whichever is greater,
by 1975. A regional library must have an annual operating budget
from local Zfunds of one dollar (£1.00) per capita or fifty
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thousand dollars ($50,000), whichever is greater, by 1975.
Public libraries newly designated as grant-in-aid recipients must
achieve the two dollars ($2.00) per capita within five (5) vyears
of first grant award.

{d) At least sixty-3ix and two-thirds percent (86 2/2%)
of the operating budget must be available from tax funds.

(e) The public library must have on the staff a full-time
professicnally-trained librarian. A service center or regicnal
library nct now meeting this recguirement wmust meet such
requirement by July 1, 1372. Such librarian must hold a degree
in library science from a library scheel accredited by the
American Library Asscciation. Incumbent regional librarians as
of July 1, 1567, will be considered professiocnally trained if
they hold a bachelor’s degree £from an accredited college or
university, have at least thirty (30) hours in library sgience,
and have been a regional librarian in West Virginia for at least
five (5) vears. 2all service center libraries and all regional
libraries must have at least two (2] full-time professional
librarians by July i, 1975. All libraries receiving grants-in-
aid must be open to the public a minimum of forty (40) hours
weekly,

(£) The librarian for the public library will be regquired
to attend planning meetings, workshops and conferences called by
the Library Commission.

(g) The public library must provide free service to all
residents of the area included in the plan submitted by the
regicnal library or service center and approved by the Library
Comm1581on, and must Drovlde aav150ry*serv1ce and book credits to
public libraries elzglble under the plan.

(h) The Library Commission will officially designate
service centers and other qualifying public libraries for receipt
of grants. All funds appropriated for library purposes must be
administered and disbursed by the public library board so
degignated.

(i} Local cperational funds shall not be less than the
amount received during the previocus year. Grants are established
to supplement service and are neot intended to reduce the amount
of local funding. Should local funding be less than in the
proceeding year, the library will be ineligible for grants-in-
aid. Funds remaining in the library’s acccunt at the end of the
fiscal year must be explained to the Library Commission in order
to retain eligibility for grants-in-aid.

{1} Failure of an egtablished regqicnal librarv, public
library service center (librarvy system) or designated recipient

of grant-in-aid to meet the eligibility regquirements shall result

in the following actions:

(1} The librarv will notifv the Library Commission
in writing of the regulirements which are nct met. Netification
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should be made with the annual financial report to  the
Commission.

{2) The Librarvy Commission will review the status
of the library and may grant a waiver of reguirements for the
ensuing fiscal vear. The Commission mav reguest additicnal
documentation from the 1ibraryv of their attempts toc meet the

eligibility recuirements.

{(2) When a2 waiver is granted, the librarv will
relinguish all budgetarv and program review authority to the
Library Commission until such time as eligibility reculrements

are met. — ) -

(4) Bligibility requirements shall be reviewed sach
fiscal vear. The term of the waiver shall be for one vear.
Libraries still fajling tc meet the reguirements must reapvrply for
the waiver condition.

(3k) The mandatory functions of a regional library,
service center and designated public library, where applicable,
are as follows:

To expend the grant-in-aid funds to benefit all residents of
the area assigned;

To £ile a plan for assisting each affiliate library located
in the counties assigned, based on a joint agreement between the
libraries. 8Said plan toc be filed no less than ninety (50) days
after the beginning of the fiscal year (use forms WVLC 300 and
WVLC. 301} ;

To operate a neighborhecod-style bocockmobile if service is
requested by the local community and funds are available. Grant-
in-aid funds may be used; '

To filter special reguests for most interlibrary loans
originating in the assigned axea foxr bibliographic accuracy
before turning to the statewide WATS 1lines or teletype.
Emergency reguests c¢an be sent directly to the Library
Commission;

To employ a staff memker as a resource librarian making, at
least, quarterly visits tec affiliate libraries. Said staff
member would advise on library management details where needed.
When more than one hundred thousand (100,000) perscns are sexved
by a center library, a full-time resocurce person, professionally-
trained, must be made available;

To account for any amcunt of funds to assist with
administration of the regicnal or service center library but, in
no instance, shall this exceed twenty percent (20%); and

To offer a minimum of forty (40} hours of service at the
headgquarters library.




2.2.2. Reguirements for public libraries which are not
regional, service center or grant-in-aid libraries.

(a) The public library must be crganized and must operate
under a legallv-appointed library board, in accordance with
sections cne through eleven, article one, chapter ten ©f the West
Virginia Code, or 1f .the public library is organized under
special law, that law must have the same provisions as are
enumerated under 2.2.1(b) of this gsection of the regulations.

(b) The public library must have a minimum annual
operating budget of five thousand dollars ($S,OOO).

{c) The public library must be open at least thirty (30)
hours per week. ‘

(d) The public library must purchase two hundred (200)
recently published books per year, or pay perscnnel.

(e) The public library must, in addition to buying two
hundred (200) currently published bocks per vear pay personnel at
leagst minimum state wages.

{£) The public library must be open free to all residents
of the county.

{g) The public library must be a member ¢f a system which
meets reguirements under section one of the regulations.

2.2.2. Provisions for direct public library service from
the Library Cemmission.

The Libraryy Commigsion staff will serve in the same
capacity as a public librarian who manages a regional or service
center for public libraries not meeting the requirements for
regional or service centers and not a part of a system.

2.3. ._Financial accounting, regional libraries and library
service centers (library systems). 211 accounting and fiscal
procedures must include provisions and/or recoxrds, in a form
acceptable to the Library Commission, to substantiate the
following:

2.3.1. The fiscal year begins with the first day of July
and ends with the thirtieth day of June.

2.32.2. Nc member of a public library board of directors is
interested directly or indirectly in any claim or contract with
the pubic library except for lawful compensation of expenses
incurred. This. should not mean that a board member may not be a
stockholder, officer, or director of a bank designazted as a
depository for the public library.

2.3.3. The board of directors of the public library has
designated an officer to perform the duties of the treasurer and
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has designated the professional librarian who manages the system
as the financial clerk. The financial clerk has been authorized
te delegate a staff member to perform the actual acccunting. In
the event either is temporarily incapacitated, the board may
appoint cne (1) of its members to serve temporarily in either

capacity.

2.2.4. A satisfactory minute bock is used for recerding
minutes of meetings of the board. Minutes show board action on
all expenditure schedules.

2.3.5. The financial clerk maintains a distribution ledger
which records receipts and itemized payments by classification,
as may be required for reporting to the Library Commission.

2.3.6. Provision is made for the signature of the
treasurer and as many additional signatures as the library board
may regquire on all wvoucher checks used in payment of all
obligations c¢f the library. '

2.3.7. At least thirty (30) days prior to ensuing fiscal
vear, an estimate of the receipts and appropriaticns (annual
budget) has been prepared con forms prescribed by the Library
Commissicn. ) )

2.3.8. Amendments to the budget at any time during the
fiscal year provide for appropriations from additional revenues

raceived.

2.3.9. All incurred obligations in each fiscal year are
within the amount authorized by the budget and amendments
thereto.

2.3.20. All accounts of the library system are zettled on
or before July 30th.

2.3.11. Library funds are disbursed only on basis of
itemized invoices submitted by claimants, and audited by the
board, cor the board has designated the financial clerk to audit
all invoices before payment.

2.3.12. The payroll is duly certified by the financial
clerk in accerdance with rates approved by the library board.

2.3.13., If the library board members are reimbursed for
travel expenses, such reimbursement is in accordance with rules
adepted by the library board.

2.3.14. The treasurer’'s monthly report shows balance on
hand at the begimning of month, receipts during month,
withdrawals during month, and reconciliation with bank statement.

2.3.13. A quarterly report has been filed with the Library
Commission by the fifteenth day of Octcber, January, April and
July, showing receipts and expenditures for the preceding
guarter.




2.3.16. All regional, service center and designated public
library boards and grant-in-aid recipients in public library
boards must maintain accounting records in the library business
office, in a form which can ke audited, and make them available
to the Library Commission, or authorized representative of the
State of West Virginia or United States CGovernment on reguest.

2.3.17. An annual audit of the financial records of the
library, either by the State Tax Commisgsioner or any accountant
appointed by the Tax Commissioner. A copy of the audit report
has been filed with the Library Commission on or beforese the
thirteenth of September, or any extension of time approved by the
Library Commission.

The library board must provide adegquate filing equipment
for protection, preserxrvation and systematic arrangement of all
paid and unpaid bills, canceled checks, bank statements, debit
charge slips, contracts and other financial recoxrds.

The library board will be required to file with the Library
Commission, on forms prescribed by the Library Commission, a
financial report of the preceding fiscal year within forty-five
(45) days of the close of such fiscal year.

Application for grants-in-aid will be made on forms
prescribed by the Library Commission and must be signed by the
President of the library beoard and the chairman of the Library
Commission, when cfficially approved by the state agency.

2.4. Supplementary grants-in-aid to regional libraries and
library service centers (library systems) and designated public
libraries. After ©pasic grants-in-aid have been made,
supplementary grants-in-aid may be made to regiocnal libraries,
service system centers and designated pubic libraries for the
following purposes:

2.4.1. Training for state agency staff. -- A portion of
the sum available in supplementary grants-in-aid may be expended
directly by the state agency t signed by the president of the
library board and the chairman of the Library Commission, when
officially approved by the state agency.

2.4. Supplementary grants-in-aid to regional libraries and
library service centers (library systems} and designated public
libraries. After . basic grants-in-aid have been made,
supplementary grants-in-aid may be made tc regional libraries,
service system centers and designated pubic libraries for the
following purposes:

2.4.1. Training for state agency staff. -- A portion of
the sum available in supplementary grants-in-aid may be expended
directly by the state agency to provide graduate training for
qualified staff members. The state agency will award the grant
directly to the staff member. The amount <f the grant shall be
determined by the Library Commissicn, but may not exceed the
beginning salary for a library assistant, as approved by the West
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Virginia Civil Service Commission. The same conditions as those
outlines in Sec. 2.1, Item 3, a-g will be required, except that
application will be made tco the executive secretary and the
trainee must return to the West Virginia Library Commission or a

location appointed by the Library Commission. Civil service
regulations relating to the Library Commission staff shall also
apply: Civil 8Service Regulations, Appendix 2, Section 9,

Educational Leave.

"An agency which subsidizes advanced educaticnal training for
state employees may grant educatiocnal leave tc an employee
selected for such training, subject to conditions stipulated by
the agency concerned. Such leave shall be considered as
continuous employment, except that employees, while on
educational leave, shall not accrue sick or annual leave."

2.4.2. For special prcjects which will extend library
service to the unserved or undeserved.

2.4.3., For other programs and purposes. -- Supplementary
grants will be made by the Library Commission for other special
purposes and needs as determined by the Library Commission to
further the development of pubklic libraries.

§173-1-3. Regulations For Use Of Funds For Public Library
Construction.

3.1. Eligibility. -- Library shall be defined as a "Public
Library" in accordance with the definition of "Public Library
Services" in Federal Regulaticns Title 45 -Public Welfare -
Chapter 1, Office of Education: "Public library services.....
means library services provided by, or on behalf of a public
library. The term does not include those library services that
are properly the responsibility o©f the schools.®

3.2. Pricrities. -- Priorities set by the Library
Commission are as fcllows:

(a) Construction to strengthen units within a Ilibrary
system; _

(b) Construction which will provide facilities when none
now exist; - :

(c) Construction which meets minimum American Library
Association standards for space and location;

(d) Construction in population growth area;
(2) Construction in poctential economic growth arsa;

{f) Remedeling which is accompanied by a program statement
prepared by a professional librarian;

(g) Construction to provide housing for the Library
Commission; and ’




(h) Construction grants wili be made by the Library
Commission for other special purposes and needs as determined by
the Library Commission to further the development of public
libraries.

2.3. Procedures.

3.3.1. Certification will be reguired on forms prescribed
by the Library Commission that the public library board has been
appointed by one or more governing auvthecrities and in such manner
as to permit the Library Commission to enter into an agreement
with the library board.

(a) Provisions must be made for the library to cperate
under secticns one through eleven, article one, chapter ten of
the West Virginia Code; or

{b) If the library is organized and operating under a
special law, that law must include all the provisions listed in
Section 2.2.1.B of these regulations.

3.3.2. Certification will be reguired, of the library
board, cf an cperating budget to comply with Library Commission
ragulations governing standards of service:

{(a) When total construction project costs as approved by
the Library Commission are four hundred thousand dollars
(8400,000) or more, the library must be managed by a
professionally trained librarian; must be open sixty (60) hours
per. week; must add by purchase at least three thousand (3,000)
volumes a Yyear; and must agree to serve as a service genter
library for at least a cocunty area, if so designated by the
Commission;

(b) When total construction project costs as approved by
the Library Commission are two hundred thousand dollars
{8200,000) te three hundred ninety-nine thousand dollars
{$399,000), the library must be managed by a college graduate
with some library training or experience; must be open to the
public forty (40) hours per week; must add by purchase at least
one thousand five hundred (1,300) wvolumes per year; and must
agree to cperate as an integral member ¢f a2 regicnal or service
center system;

{c} When total project costs as approved by the Library
Commission are one hundred thousand dollars ($100,000) to one
hundred ninety-nine thousand dellars ($199,000), the library must
be managed by a staff member with at least twoe (2) years cof
special training after high school, must be open teo the public at
least thirty (30) hours per week; and must add by purchase at
least seven hundred fifty (750) veclumes per year. The board must
agree to operate the library as an integral part of a regional or
service center system; and

(d) All workers staffing the hours indicated in these
standards must be paid no less than the state minimum wage scale.
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3.3.3. A ccpy of the feasibility study is to be filed with
the Library Commission if proposed construction is the expansion,
remodeling or alteration of an existing building. Such study is
to be done by a professicnal librarian or a registered architect.

3.3.4. A prcgram statement must be preparzsd by the
professional librarian for the system and submitted to the
Library Commission with the project application.

3.3.5. Preliminary estimates o©f construction costs
including architect’s fees, site acguisition, new constructicn,
expansicn, remodeling or alteration of existing building, initial
equipment and contingency, are to be filed with the Library
Commission. '

3.3.6. An estimate of toctal project cost and a statement
as to methed to be used in providing additional funds, 1f needed,
must be filed with the Library Commission.

3.3.7. A list of initial ecuipment is tec be filed with the
Library Commission.

3.3.8. There must be a certification by the library board
to the Library Commission of 2ll local funds available from tax
levy, bonds and other sources for matching a grant frém the
Library Commissiocon for this project, including the anticipated
date of receipt of funds. BAn estimate and verification of all
local funds available from tax levy, bonds and cother sources must
be filed with the Library Commission.

3.3.8. A& survey and description of the site is to be filed
with, and approved by, the Library Commission.

3,.3.30. The local library beoard must agree that
construction contracts will be entered into within three hundred
gixty-five (363) days focllowing state agency’s approval of
project. BSince all of West Virginia is eligible for assistance
under Section 214 of the Appalachian Act, additional time may be
granted tc complete applications for funds under the Appalachian
Act. Copies of all contracts for all work under the approved
project must be filed with the Library Commission.

3.4. Cpportunity for hearing. --- A lccal library whose
applicaticon has bheen denied by the Library Commission will have
an oppoertunity for a fair hearing before the state agency.
Written notice . of disapproval will be forwarded to the local
library bkoard within ten (10) days =fecllowing the Library
Commission’'s action. Review of denied applicaticn will be made
in the following manner: :

Within sixty (60) days after receiving notice of the Library
Commissicn’s action, a library board may reguest a review by a
mediation committee composed of three (3) professionally trained
librarians employed in West Virginia, one (1) to be appointed by
the Library Commission, one (1) to be appointed by the President
cE the Library Associaticn, and cne (1) to be appointed by the

11




library beoard making the reguest. No member of the mediation
committee can be a member of the regular staff of the Library
Commission, nor connected in any way with the library board
making the request. The mediation committee will make such
recommendaticns as deemed proper to the Library Commission. The
Library Commission will review the denied application and the
recommendations cf the mediation committee. Written notice of
its decision on the application under review will be forwarded to
the library becard concerned within a reasonable time. This
decision shall be final.

3.8 Conformance with the xyeguirements c¢f pertinent
Federal Wage and Contract Work Hours Standards Acts. The Library
Commission will require assurance that all laborers and mechanics
employed by contractors or subcontractors on all construction
projects assisted under the Library Services and Construction
Act, will be paid wages at rates not less than those prevailing
on similar construction in the locality, as determined by the
Secretary of Lakor in accordance with the Davis-Bacon Act, as
amended, and will receive overtime compensaticon in accordance
with, and subject teo, the provisions of the Contract Woerk Hours

Standards Act.
3.56. Financial accounting.

3.6.1. Local matching funds for construction will be
deposited in an account separate from all other funds. A
certification by the bank as to the amcunt of these funds and
certification that these funds are free from encumberances must
be furnished to the Library Commissicn.

3.6.2. Payment of federal and state matching funds on a
construction project will be made to local library boards after
approval of invoices by the Library Commission and the State
Auditor. All contracts should specify that bills will be paid
thirty {20) days after invocice. However, local library board
must be prepared to meet payments.

3.6.3. A request for a federal and state share will be
made on forms presgcribed by the Library Commissicn.

3.6.4. A retainage ¢f ten percent (10%) will be withheld
from the federal and state share of each construction project.
The creditor’s inveoice should reflect the total amount due in
crder to prevent duplication c¢f the retainage.

3.6.5. A copy of weekly pavrolls with the reguired
certification in regard to anti-kickback provisions of the
Copeland Act must be kept on file by the owner. These payrolls
will be checked by the ocwner against the minimum wage
determination for the project and will be reviewed periocdically
by the Library Commission. Periocdic on-the-job interviews will
be made by the Library Commission to assure compliance with
federal regulations. A copy of this interview will be at the
Library Commission. Copies cf weekly payryolls will be filed by
the .cwner. A copy of the labor interview will be forwarded to
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owner for £iling with the payroll for the weelk.

3.6.6. The portion cof the architect’s fee, which is paid
for supervision, must be based on that porticon of the "Contract
Completed” at the date ©f the raguest.

2.6.7. Any change from the original construction contract
must be made by a formal "Change Order" accompanied by a letter
of _authorization by the library beoard’s president. If the change
or additicn reguired additicnal Iunds over and above the approved
budget, the local library board must certify that the additional
funids are available.

3.6.8. All initial equipment purchased under the project
must be put on inventory and a copy ©of the inventory must be
filed with the Library Commission.

3.6.9. The ten percent (10%) retainage from federal and
state share will be paid only after local architect’'s
certification cf completion of the construction contract and
after an audit yeport by the State Tax Commissioner and
independent CPA or Registered Public Accountant is filed with the
Library Commission. This auditc will be made at the expense of
the library board and may be a part of ths total project cost.

3.6.10. All records pertaining tcoc a construction project
must be kept by the owner for at least three (3} vyears after
completion of the project, or until nctification that the Cffice
of Education has made a fiscal audit, whichever is later. These
recorda nmust be made available teo the ILibrary Commission or
authorized representative of the State of West Virginia or United
" S8tates CGovernment on reguest.

§173-1-4. Grace Period For Return 0f Library Materials.

4.1. Each year in April designated Naticnal Library Week by
the American Library Asscciation and the week in November
designated Children’s RBook Week by the Children’'s Book Council,
Inc., are established pursuant to section eleven, article one,
chapter ten of the West Virginia Code, as grace periods during
which time library patrons may return any overdue library
materials without being subject t¢ prosecuticn under section
eleven, article cone, chapter ten of the West Virginia Code, or
any fine, penalty or other payment.

§173-1-5. Definitions.

5.1. "Basic Grants-In-Aid" means grants awarded on a per
capita basis for public library service.

5.2. "Supplementary Grants-In-Aid" means additional grants
awarded to public libraries meeting reguirements for basic
grants-in-aid but after such basic grants have been made.

5.3, "A Library System” 1s a coordinated group of public
libraries. & main library or regionzl library center, managed by
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professiconal librarian, offers services, usually under an
proved plan, to neighboring communities and libraries. These
braries in turn reciprocate through contractual arrangements or
cooperative projects.

a
ap
1i

5.4. "Service Center" is a public library managed by =&
prcfessiconal librarian. The service center has a winimum
operating budget of one dollar ($1.00) per capital or twenty-five
thousand deollars ($25,000), whichever is greater, two thirds
{2/3) of which is from tax sources, and provides free service to
residents of the area Inc¢luded in the plan submitted to the
Library Commission.

5.5. "Bogck Credits" means the number of new boocks available
te a public library when meeting minimum requirements in state
regulations.

5.6. "Community Library"™ is a library which is operated by
a community organization, does not operate under a board of
directors in accordance with reguirements in West Virginia
Administrative Regulations, Library Commission, Chapter 10-1,
Series I (1967}, Sec. 2.2.3, but still offers free service to the

public, I

5.7. ‘"Direct Service! means service performed by the state
agency which ordinarily would ke performed by a public libraxry.
The term also means service to an individual or community without
public library service.

5.8. A "Regional Area" 18 a geographical area in which
library service is performed. A service center or regional
center usually coordinates a service. A "Regilonal Area" may also
be interstate as well as intrastate in emphasis. For example,

regional service to the blind is performed for West Virginia from
a regional center in Pennsyivania. A regiconal area may mean the
whole state when a specific project is conducted which involwves

geveral types of libraries.

5.9. "affiliate Librarv" is a public library assigned by the
Library Commission to a regicnal and/or service center library
for assistance from state grants-in-aid. aAffiliates differ from
branch libraries in that they have theilr own management bcards
and lccal funds for operaticns.

5.10. "Administrative Funds" means those funds used to
maintain and operate the physical plant, such as utilities,
insurance and accounting,
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par. 1 The Library Commission (Commission) has filed the above amendmenis to an
existing rule as an emergency rule. .
par. 2 West Virginia Code 29A-3-15a requires the Secretary of State to review all

emergency rules filed after March 8, 1986. This review requires the Secretary of
State to determine if the agency filing such emergency rule: 1) has complied with
the procedures for adopting an emergency rule; 2) exceeded the scope of its
statutory authority in promulgating the emergency rule; or 3) can show that an
emergency exists justifying the promuigation of an emergency rule.

par. 3 Following review, the Secretary of State shall issue a decision as to whether or not
such an emergency rule should be disapproved [(20A-3-15a(b)].
par. 4 (A) Procedural Compliance: WV Code 29A-3-15 permits an agency to adopt,

amend or repeal, without hearing, any legisiative rule by filing such rule,
along with a statement of the circumstances constituting the emergency,
with the Secretary of State and forthwith with the Legisiative Rule-Making
Review Committee (LRMRC).

par. 5 If an agency has accomplished the above two required filings with the appropriate
supporting documents by the time the emergency rule decision is issued or the
expiration of the thirty-five day review period, whichever is sooner, the Secretary
of State shall rule in favor of procedural compliance.

par. 6 The Commission filed this emergency rule with supporting documents with the
Secretary of State June 24, 1998 and with the LRMRC June 24, 19986.




par. 7

par. 8

par. ©

par. 10

par. 11

par. 12

t is the determination of the Secretary of State that the Commission has complied
with the procedural requirements of WV Code §29A-3-15 for adoption of an
emergency rule. L

.(B) Statutory Autherity -- WV Code §10-1-20 reads:

The West Virginia library commission is hereby authorized and empowered to render such
aid and assistance, financial, advisory and/or otherwise, to public, school, county or
regional libraries, whether established or maintained by said library commission or not,
under such conditions and rules and regulations as the said commission deems necessary
to further the interests of the State and best increase the efficiency of the service it is
expected to render the public.

Having determined that the development and support of such libraries will further the
education of the people of the State as a whole and will thereby aid in the discharge of the
responsibility of the State to encourage and foster education, the West Virginia library
commission is authorized and empowered to pay over and contribute fo any board of
library directors created and maintained pursuant fo the provisions of this article or any
special act of the legislature such sum or sums of money as may be available from funds
included in appropriations made for the West Virginia library commission for such
purpose. The amount of any such payment or contribution by the commission to any such
local library board of directors shall be determined in accordance with rules and
regulations promulgated by the commission. The library commission shall have authority
to promulgate rules and regulations governing the manner in which such amount or
amounts of money shall be accounted for and expended.

It is the determination of the Secretary of State that the Commission has not
exceeded its statutory authority in promulgating this emergency rule.

(C) Emergency ~- WV Code 28A-3-15(f) defines "emergency" as {ollows:

() For the purposes of this section, an emergency exists when the promulgation of a rule
is necessary for the immediate preservation of the public peace, health, safety or welfare
or is necessary to comply with a time limitation established by this code or by a federal
statute or regulation or to prevent substantial harm to the public inferest.

There are essentially three classes of emergency broadly presented with the above
provision: 1) immediate preservation; 2) time limitation; and 3) substantial harm.
An agency need only document to ihe satisifaction of the Secretary of State that
there exists a nexus between the proposal and the circumstances creating at least
one of the above three emergency categories.

The facts and circumstances as presented by the Commission are as follows:

An exit conference was held on April 19, 1998 with the Director, Assistant Director
& other employees of the WV Library Commission. One of the findings cited in the
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par. 13

par. 14

audit was that the Library Commission was making grants to some public libraries
ilegally, in that they were not meeting the conditions of the Commission's
Administrative regulations for receiving grants-in-aid. Mr. Thedford Shanklin, CPA,
Director of the Post Audit Division, stated that he agreed in theory with what the
Commission had done, but said that an emergency rule would have allowed the
grants to be made legally, and suggesied that the commission investigate getting
an Emergency Rule.

When the audit was presented to a Legislative Interim Committee on May 27, 1996,
at Berkeley Springs, Mr. Shanklin again suggested that the Commission seek an
emergency rule which would allow the libraries in viclation of the Administrative
Regulations to legally receive grants. The legislators present agreed that this

would be the best way to distribute grant funds without violating the Commission's
Regulations.

Without this emergency rule, approximately 54 public libraries would be ineligible

to receive state and/or federal grants-in-aid. VWithout this rule libraries would be
ineligible for federal money and could be forced teo close.

It is the determination of the Secretary of State that this proposal qualifies under the

definition of an emergency as defined in §29A-3-15(f). . . "{o prevent substantial
harm to the public interest.”

This decision shall be cited as Emergency Rule Decision 13-86 or ERD 13-88 and
may be cited as precedent. This decision is available from the Secretary of State

and has been filed with the Library Commission, ihe Attorney General and the
Legislative Rule Making Review Commission.

e Rlecfler_

KEN HECHLER
Secretary of Siate
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