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Rules of Procedure for Contested Case Hearings Dealing With Civil Penalties

TITLE OF RULE BEING PROPOSED:

under the Weights and Measures Act.

IN LIEU OF A PUBLIC HEARING, A COMMENT PERIOD HAS BEEN ESTABLISHED DURING WHICH
ANY INTERESTED PERSON MAY SEND COMMENTS CONCERNING THESE PROPOSED RULES. THIS
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West Virginia Division of Labor
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LIMITED TO THIS PROPOSED RULE.
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SUMMARY OF PROPOSED RULE

The purpose of the proposed procedural rule is to clarify procedures for contested case
hearings dealing with civil penalties for a violation of the Weights and Measures Act.
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APPENDIX B
FISCAL NOQTE FOR FROPOSED RULES

Rule Title: Rules of Procedure for Confested Case Hearings Dealing With Civil Penalties Yg§
Type of Rule: [ ] Legislative [ ]Interpretive [X] Procedural

Agency: West Virginia Division of Labor

Address: State Capitol Complex

Building 6, Room B-7489

Charleston, WV 25305

1+
Phone Number: (304) 558-7890 Email: _david.w.mullins@wv.gov
— — —_ —
Fiscal Note Summary
Summatize in a clear and concise manner what impact this measure
will have on costs and revenues of state government.
The proposed rule will have no fiscal impact on the Division of Labor.
Fiscal Note Detail
Show over-all effect in Item 1 and 2 and, in Item 3, give an explanation of
Breakdown by fiscal year, including long-range effect.
FISCAL YEAR
Effect of Proposal Cusrent Next Fiscal Year
Increase/Decrease Increase/Decrease (Upon Full Implementation)
(USE ll_ll) (usc 56.66)

-

1. Estimated Total Cost

Personal Services

Current Expenses

Repairs & Alterations

Assets

Other

2. Estimated Total
Revenues

Rule Title:
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Rule Title: Rules of Procedure for Contested Case Hearings Do

3.

aling With Civil Penalties Un

Explanation of above estimates (including long-range effect):
Please include any increase or decrease in fees in your estimated total revenues.

MEMORANDUM

Please identify any areas of vagueness, technical defects, reasons the proposed rule would
not have a fiscal impact, and/or any special issues nat captured elsewhere on this form.
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Signature of Agency Head or Authorized Representative
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TITLE 42

FiLEL
PROCEDURAL RULE

DIVISION OF LABOR 2008 JUL 17 PM 1:39

SERIES '/ OFFiu sviol “HGINIA
RULES OF PROCEDURE FOR CONTESTED CASE HEARINGSO- STATE
DEALING WITH CIVIL PENALTIES UNDER THE WEIGHTS AND MEASURES ACT

§42----1. General.

1.1. Scope. -- These procedural rules establish the general procedures for conducting
contested case hearings dealing with civil penalties under the West Virginia Weights and Measures
Act.

1.2. Authority. -- W. Va, Code §47-1-3 (c).

1.3. Filing Date. --

1.4. Effective Date. --

§42----2. Notice of Hearing.

2.1. Notice of hearing in all cases shall be given at least ten (10) days prior to the date of the
hearing, stating:

2.1.1. the time, day, and location of the hearing;
2.1.2. ashort plain statement of the matter asserted; and

2.1.3. astatement of intention to appoint a hearing examiner if one is to be appointed
pursuant to Section 7 of these rules.

§42-----3. How Hearings are to be Conducted.

3.1. Any party shall have the right to be represented by an attorney-at-law, duly qualified to
practice in the State of West Virginia, or to represent himself; Provided, that corporations shall be
represented by an attorney-at-law, not a corporate officer or any other person.

3.2. The Division of Labor will present its case regarding whether a violation of any
provisions of W. Va. Code § 47-1-1, et seq., or any rule promulgated thereunder, occurred and
whether civil penalties are due under the specified weights and measures laws. Any party alleged
to have committed a violation and owe such penalties shall thereafter be afforded the opportunity
to present its case in defense. The Division of Labor will then be allowed to present its rebuttal.
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3.3. Every party shall have the right of cross-examination of witnesses who testify.

3.4. Following the presentation of all the evidence, any party, shall have the right to offer
argument, not to exceed a reasonable time limit as determined by the Commissioner or the hearing
examiner.

§42-----4. Continuation and Adjournment.

4.1. Hearings may be continued from one day to another or adjourned to a later date or a
different place by announcement thereof at the hearing or by appropriate notice to all parties. A
written motion for a continuance shall be filed at least five (5) days prior to the scheduled hearing
date.

4.2, Except for good cause shown, a party shall be permitted only one (1) motion for a
continuance related to any particular hearing.

§42-----5. Transcript of Reported Testimony and Evidence.

5.1. What reported. -- All testimony, evidence, arguments and rulings on the admissibility
of testimony and evidence shall be reported by stenographic notes and characters or by mechanical
means.

5.2. Request from any party. -- Upon request to the Commissioner or hearing examiner, all
reported materials shall be transcribed and a copy thereof furnished to such party at the requesting
party's expense.

5.3. Responsibility for transcript. -- The Commissioner shall have the responsibility for
making arrangements for the transcription of the reported testimony and evidence.

§42---—-6. Submission of Proposed Finding of Fact and Conclusion of Law; Time for
Submission.

6.1. Any party may submit proposed findings of fact and conclusions of law to the
Commissioner or hearing examiner within fifteen (15) days of the conclusion of a hearing, or a date
agreed upon by all parties, or in the event that the proceedings of the hearing are transcribed, within
fifteen (15) days from the date final transcript is available.

§42----7., Appointment of Hearing Examiner; Function of Hearing Examiner.

The Commissioner may, in his or her discretion, appoint a hearing examiner who shall be
empowered to subpoena witnesses and documents administer oaths and affirmations, to examine
witnesses under oath, to rule on evidentiary questions, to hold conferences for the settlement or
simplification of issues by consent of the parties and to otherwise conduct hearings.
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§42----8. Orders; content,

Every final order entered by the Commissioner, or hearing examiner, following a hearing
conducted pursuant to these rules, shall be made pursuant to the provisions of W. Va. Code §29A-5-
3 of 1931, as amended. Such orders shall be entered within thirty (30) days following the
submission of all documents and materials, including transcripts and proposed findings of fact and
conclusion of law.

§42----9. Appeal.

An appeal from any final order or ruling entered in accordance with these regulations shall
be in accordance with the provisions of W. Va. Code §29A-5-4 of 1931, as amended.

§42----10. Severability.

If any provision of these rules or the application thereof to any person or circumstance shall
be held invalid, such invalidity thereof shall not affect the provision or application of these
regulations which can be given effect without the invalid provision or application and to this end the
provisions of these regulations are declared to be severable.




