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TITLE 42 ler 8 202PH

LEGISLATIVE RULE
WEST VIRGINIA DIVISION OF LABOR

SERIES 21

ELEVATQOR SAFETY ACT

§42-21-1. General.

1.1. Scope. This legislative rule governs competency testing
of inspectors, <certification of inspectors, registration of
elevators, inspection of elevators, issuance of Certificate of
operation, fees, permits for repair, enforcement and penalties.

1.2. Authority. W.Va. Code $§21-3C-11.

1.2. Filing Date.

1.3. Effective Date.

§42-21-2. Application and Enforcement.

2.1. Application. This legislative rule governs all persons,
firms, corporations, government entities, materials and
transactions covered by the provisions of West Virginia Code §21-
3C=-1, et sedq. :

2.2. Enforcement. The enforcement o¢f this legislative rule is
vested with the West Virginia Division of Labor or its designated
representatives as authorized by W.Va. Code $21-3C-11(d).

§42-21-3. Definitions.

3.1._"Certificate of operation™ means a certificate issued by
the Division of labor certifying than an elevator has been
inspected and deemed safe for operation, thus authorizing its
operaticon. The "certificate of operation' shall be conspicuously
posted on the elevator at all times.

3.2, "Division" means the Division of Labor.

3.3. TYElevator" means all the machinerv, construction,
apparatus and equipment used in raising and lowering a car, cage
or platform vertically between permanent raiis or guides and
includes all elevators, power dumbwaiters, escalators, gravity
elevators and other lifting or lowering apparatus permanently
installed between rails or guides, but does not include hand
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operated dumbwaiters, man-lifts or the  platform type with a
platform area . not exceeding nine hundred square inches,
construction hoists or c¢ther similar temporary 11lifting or
lowering apparatus.

3.4. "Freight elevator™ means an elevator used for carrying
freight and on which only the operator, by the permission of the
employer, 1s allowed to ride. -

3.5. "Inspector” means a person hired by the division, a
county or municipality who has successfully completed the
required West Virginia state elevator inspector examination and
is thereby qualified to conduct safety inspections on elevators.

3.6. "Passenger elevator"™ means an elevator that is designed
to carry persons Lo 1ts contract capacity.

§42~-21-4. Registration of Elevators.

4.1. Registration. The owner or operator of any elevator shall
register with the Division every elevator operated by him or her,
providing all information required Dby the Division. The
registration . shall be made on a form designed and furnished by
the Division. The division shall forward a list of registered
elavators te the county or municipalitv in which the elevators
are located. o o

4.2. Exemptions. The registration requirement is net
applicable . to elevators located within any single-family
residential dwelling. Also, the requirement is not applicable to
elevators or similar devices used by mining or industrial
operations where the elevators are not available to the general
public and are covered by employee safety and health enforcement
activities of the Occupational Safety and Health Administration
and the Mining Safety and Health Administration, both agencies of
the U.S8. Department of Labor.

§42-21-5. Certificate of operation required.

5.1. Certificate of operation. No elevator may be operated in
this state, except those exempted by section 4.2 of this rule,
without a valid certificate of operation. No certificate of
operation . shall be issued by the Division until the elevator has
been inspected and certified safe for operation by an inspector
who holds a certificate of competency issued by the Division. The
fee for a certificate of operation is twenty-five dollars ($25)
for an initial certificate and twenty-five dollars (%25} for each
subseguent renewal. The Zfee_ shall be paid directly to the
Divisien. A certificate of operation is valid for twelve (12)
months from the date ©of issue. The owner or operator of an
elevator shall apply for a certificate of operation on a form
provided by the Division and shall remit the appropriate fee.




Provided that; elevators which have been in use for less than
five vears from their initial installation date, are reguired to
be issued a certificate of operation but are not required to be
inspected.

5.2. Renewal. Every certificate to operate shall be renewed on
or before its expiration date. The renewal fee is twenty-five
dellars ($25). The owner or operator of the elevator shall apply
for renewal on a form furnished by the Division and shall remit
the appropriate renewal fee. The Division shall not a certificate
of operation until the elevator has been inspected and found safe
for operation by an inspector who holds a certificate of
competency issued by the division. Provided; that elevators which
have been in service for less than five years from the date of
initial installation are not subject to inspection.

5.3. Revocation of a certificate to operate. A certificate to
operate may be revoked by the Division for any o©f the following
reaseons: : ) -

a. any condition which presents an immediate and serious
safety hazard to passengers,

b. the failure of an owner or operator to comply with any
safety hazard abatement order issued by the Division,

¢. the vieclaticn of z barricade order issued by the Division
or by an inspector certified for competency by the
Division,

d. the submission of any information or statements to the
Division which are known by the person submitting the
information to be false or misleading in a material
respect, ) :

e. the failure or refusal by the owner or operator of an
elevator. to permit the Division or its inspectors access
to or to copy records, or the failure to make required
reports or to provide information, or the failure or
refusal to permit entry or inspection as required by this
rule, or

f. the failure to pay any fee regquired by law or this rule.

§42-21-6. Inspection.

6.1. Inspection reguired. As regquired by Section 5.1 of this
rule, elevators must be inspected for safety and certified safe
for operation by an inspector who has been certified for
competency by the Division. The Division and its certified
inspectors or employees may enter into any establishment in which
there is located an elevator covered by this rule for the purpose
of inspecting the elevator for safety. The inspection may occur,




announced or unannounced, at any time between the hours of 8:00
a.m. and 5:00 p.m., Monday through Friday, or at such other
reasonable times as considered necessary by the Division in the
exercise of its duties.

6.2. safety Standards. The American Naticnal Standards
Institute (ANSI) Code Al7.1-3, "Safety Code for Elevators and
Escalators”", is hereby incorporated by reference. This Code shall
serve to regulate the safety of elevators and escalators in this
state. Every passenger elevator shall be equipped, maintained and
operated in accordance with the ANSI Code Al17.1-3, even though
the elevator may be exempted . from the inspection process, as
authorized by Section 5.1 ¢of this rule.

6.3. Inspection Report. Every inspector shall prepare a report
of dinspection showing the exact condition of each elevator. The
inspector shall leave a copy of the report at the elevator on the
day of inspection. The inspector =shall forward a copy of the
report o¢f inspection to the Division and to the county or
municipality in which the elevator is located. )

If anvy elevator reguires changes or repairs to make it safe
to operate, the recommendations shall be contained in the report
of inspection. A copy of the report as approved by the Division
ghall be submitted to the owner or operator of the elevator.
Unless the findings in the report are appealed, the owner or
operator of the elevator shall make the reguired changes or
repairs before a certificate of operation is issued.

The owner or operator of an elevator may appeal the
findings of a report of inspection by making application to the
Division for a hearing. An application for a hearing must be
filed within twenty (20) days of the receipt of the report of
inspection. The . Division shall c¢onduct hearings in accordance
with the reguirements of WV Code §29A-5-1,et seq, State
Administrative Procedures Act-Contested Cases.

6.4. Inspection Fees. The fee for the inspection of an
elevator is one hundred dollars ($100) for any one inspection.
Provided, That in buildings with more than one elevator, the fee
is one hundred dollars ($100) for the first elevator inspected
and twenty-five dollars ($25) for each additional elevator. In
situations where changes and/or repairs are required prior to the
issuance of a certificate o¢f operation, no inspection fee will
charged for the first follow-up inspection. However, 1f
subsequent follow-up inspections are required because of the
failure to make proper repairs and/or changes, inspection fees
shall be charged at the same level as for an original inspection
for each subsequent follow-up inspection. The failure to pay the
required inspection fee is sufficient grounds for the Division
to withhold the issuance of a certificate of operation.

6.5. Enforcement; defective machinery. The Division or
inspectors have the authority to remove from service, any
elevator which is found to be unsafe for passenger use.




a. Notice of unsafe condition. If, during the course of an
inspection, the Division or inspector finds that a
passenger elevator or any part of the elevator cannot be
operated safely, the Division or inspector shall contact
the owner or cperator in writing stating the deficiencies
and recommended repairs and/or changes. The Division or
inspector shall post a notice upon the elevator
prohibiting further use. The notice shall contain a
statement that operators or passengers are subject to
injury by the use of the elevator. Further, the notice
shall describe the repairs and/or changes necessary to be
made in order to secure safe operation, the date of the
notice, and the name and signature of the inspector
issuing the notice.

b. condemnation. If an inspecteor finds a passenger elevator
to be so unsafe that it presents imminent danger of death
or physical injury, the inspector shall seal the elevator
out of service and post a hazard notice on the
elevator, as described in Section 6.5a of this rule. The
Division shall be notified immediately as to the location
and condition of the elevator. Any passenger elevator,
once sealed, may not be operated except for the purpose
of making repairs as prescribed by the Division. To seal
an elevator is to render it mechanically inoperable and
to erect a barricade sufficient to deter physical access
to the elevator. No seal, notice or barricade placed on
or arcund an elevator in accordance with the provisions
of this rule may be removed, obhstructed or in any way
altered without the written consent of the bivision.

6.6. Permits for removal or repair. Before any existing
elevator is removed to a different location, the owner or
operator shall submit an application of specifications to the
Division on forms provided by the division. A c¢opy of the
complete installation plan shall be submitted with the
application. Also, any proposed repairs or changes by the owner
or operator of an elevator which alter the construction or
classification, grade or rated 1lifting capacity of an elevator
shall require a permit, except where the alterations are
recommended in an inspection report prepared by an inspector.

Upon approval of the application and installation plans, the
Division shall issue a permit for the installation or repair of
the elevator. No elevator Dbeing removed and re-installed or
repaired may be operated until its completion, in accordance with
the approved plans and specifications.

§42-21-7. Competency of Inspectors.

7.1. Certificate of Competency. No person may serve as a
elevator inspector unless he or she successfully completes the
examination required by this rule and holds a certificate of
competency issued by the Division.




7.2. Examination required. Any person desiring to obtain a
certificate of competency from the Division shall apply to the
Division for an examination. An application for examination shall
he made in writing and accompanied by a ten dollar (3$10) fee,
upon a form designed and furnished by the Division. The applicant
shall provide all information requested on the form and any
failure to provide the information shall cause the application to
be rejected. The applicant shall also submit a letter from one or
more of his or her previous emplovers concerning his or her
character and experience.

" After review of the application by the Division, the
applicant, if considered appropriate by the Bivision, shall be
tested by means of a written examination. The examination shall
address the constructicn, installation, operation, maintenance
and repair of elevators and their accessories and shall have as
its primary reference . source the American National Standards
Institute Code A17.1-1950, Safety <Code for Elevators and
Escalators, as adopted by Saction 6.2 of this rule. The applicant
must achieve a minimum score or seventy percent {70%}) to be
considered to have passed the examination,.

An applicant who fails to successfully complete an initial
examination, may submit an application for a second examinatiocn,
ninety (90) days or more after the initial examination. An
application for a second examination must be accompanied by an
ten dollar (810) fee. If an applicant fails to successfully
complete the examination on the second trial, he or she may not
submit an application for another examination for a period of cne
vear after the second failure.

7.3. sSuspension or revocation of certificates. A certificate
of competency may be suspended or revoked by the Division if the
inspector is found to be incompetent or untrustworthy. A2ny
willfully submitted false  statement contained in an inspection
report is grounds for suspension o©f the certificate of
competency.

§42-21-8. Powers and duties of counties and municipalities.

8.1. work-sharing agreements with the Division. The Division
may enter intc a work-sharing agreement with any county _or
municipality whereby the county or municipality would, under the
supervision of the Division, assume the inspection angd
enforcement provisions of West Virginia Code §21-=-3C-1 et seqg..
Under an agreement, the county or municipality will insure:

a. that all elevators covered under the provisions of West
Virginia Code §21-3C-1 et seq within the county or
municipality are inspected annually for safety;

b. that no elevator covered .by West Virginia Code §21-3C-1
et seg shall be permitted to operate without having first
obtained a certificate of operation from the Division;




c. that any inspector employved by the county or municipality
is certified for competency by the Division as required
by Section 7 ¢of this rule;

d. that all inspections for safety are conducted in
accordance with the provisions of this rule;

a..that reports on inspection be filed with the Division
within five ({5) days of the date of inspection; and

f. that the county or municipality will comply with any
written orders issued by the Division relative to revised
inspection procedures or enforcement of West Virginia
Code §21-3C~1 et sed.

The Division shall:

a. provide technical assistance to the county or municilpal
inspectors as may ke necessary to insure adeguate
enforcement of the West Virginia Code §21-3C-1 et seq:

b. provide supplies of all reporting/inspection forms as may
be required by the Division;

c. permit the county or municipality to collect and retain
feas for inspéctions as a means to support the
enforcement effort at the local level. The feesgs collected
shall not exceed those established by this rule; and

d. provide direct supervision, where considered necessary by
the Division, to county or municipal inspectors.

With the approval of the Diwvision, counties and
municipalities may combine their jurisdictions into a single
work~-sharing agreement.

8.2. Form of agreement. Work-sharing agreements executed under
the provisions of this section shall be executed on a form
provided Dby the Division and approved by the Office of the
Attorney General. )

$§42-21-9. Penalties.

9.1. Any person who violates any provision of the West
Virginia Ccode §21-3C, or any directive or order issued pursuant
thereto is guilty of a misdemeanor and, upon conviction thereof,
shall be fined not less than £fifty dollars (%50) nor more than
one thousand dollars (81,000) per . day. Each day the wviolation
continues constitutes a separate offense. .

§42-21~-10. Severability.




10.1. If any provision of this rule or its application to any
person is held invalid, the invalidity shall not affect the
provisions or application of this rule which can be given effect
without the invalid provisions or application, and to this end
the provisions ¢f this rule are declared to be severable.




FILE:

et 4 [ 20 pH

WEST VIRGINIA LEGISLATURE
. OFFIOE OF w

LEGISLATIVE RULE-MAKING REVIEW COMMITTEE SECRETAR;E%}; ‘éi?ﬁ :
Reem M-152, State Capitol '
Charleston, West Virginia 23303
(304) 320-3236

Senator Joe Manchin I1I, Co-Chair Debra A. Graham, Counse!l
Delegate Brian A. Gallagher, Co-Chair , Marie Nickerson, Admr. Assistant

NOTICE OF ACTION TAKEN BY TEGISIATIVE RULE-MAKTING REVIEW COMMITTEE

September 28, 1993

TO: Ken Hechler, Secretary of State, State Register

TO: Roy M. Smith, Commissioner
Department of Labeor
State Capitol
Charleston, WV 25305

FROM: Legislative Rule-Making Review Committee

PROPOSED RULE: Elevator Safety Act

The Legislative Rule-Making Review Committee recommends that the West
Virginia Legislature:

1. Authorize the agency to promulgate the Legislative Rule

(a) as originally filed
(b) as modified by the agency X

2. Authorize the agency to promulgate part of the Legislative
rule; a statement of reasons for such recommendation is
attached. - o

3. Authorize the agency to promulgate the Legislative rule
with certain amendments; amendments and a statement of
reasons for such recommendation is attached.

4. Authorize the agency to promulgate the Legislative rule
as modified with certain amendments; amendments and a
statement of reasons for such recommendation is attached.

5. Recommends that the rule be withdrawn; a statement of
reasons for such recommendation is attached.

Pursuant to Code 29A~3-11(c), this notice has been filed in the State
Register and with the agency proposing the rule.

cc: Andrew A. Brown
Assistant to Commissioner




