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TITLE 42 fer 8 Z 62 P4 '93

LEGISLATIVE RULE
WEST VIRGINIA DIVISION OF LABOR

SERIES 21

ELEVATOR SAFETY ACT

§42-21-1. General. -

1.1. Scope. This legislative rule governs competency testing
of inspectors, certification of inspectors, registration of
elevateors, inspection of elevators, issuance of Certificate of
operation, fees, permits for repair, enforcement and penalties.

1.2. Authority. W.Va. Code $21-3C-11.
1.2. Filing Date.

1.3. Effective Date.

§42-21-2. Application and Enforcement.

2.1. Application. This legislative rule governs all persocons,
firms, corporations, government entities, materials and
transactions covered by the provisions of West Virginia Code §$21-
3C-1, et seq.

2.2. Enforcement. The enforcement o¢f this legislative rule is
vested with the West Virginia Division of Labor or its designated
representatives as authorized by W.Va. Code §21-3C-11(d}.

§42-21-3. Definitions.

3.1. "Certificate of operation™ means & certificate issued by
the Division o©f labor certifying than an elevator has been
inspected and deemed safe for operation, thus authorizing its
operation. The "certificate of operation™ shall be conspicuously
posted on the elevator at all times.

3.2. "Division™ means the Division of Labor.

3.3. "Elevatory means a2ll the machinery, construction,
apparatus and eguipment used in raising and lowering a car, cage
or platform vertically between permanent rails or guides and
includes all elevators, power dumbwaiters, escalators, gravity
elevators and other lifting or lowering apparatus permanently
installed between rails or guides, but does not include hand




operated dumbwaiters, man-lifts or the platform type with a
platform area not exceeding nine hundred sgquare inches,
construction hoists or other similar temporary 1lifting or
lowering apparatus. -

3.4. "Freight elevator™ means an elevator used for carrying
freight and on which only the operator, by the permission of the
aemployer, 1is allowed to ride.

3.5. P"Inspector" means a person hired by the division, a
county or municipality who has successfully completed the
required West virginia state elevator inspector examination and
is thereby qualified to conduct safety inspections on elevators.

3.6. "Passenger elevator®™ means an elevator that is designed
Lo carry persons to its contract capacity.

§42-21-4. Registration of Elevators.

4.1. Registration. The cowner or operator of any elevator shall
register with the Division every elevator operated by him or her,
providing all information reguired by the Division. The
registration shall be made on a form designed and furnished by
the Division. The division shall forward  a list of registered
elevators to the county or municipality in which the elevators
are located, -

4.2, Exemptions. The registration reqguirement is not
applicable to elevators located within any single-~family
residential dwelling. Also, the requirement is not applicable to
elevators or similar devices used by mining or industrial
operations where the elevators are not available to the general
public and are covered by employee safety and health enforcement
activities of the Occupational Safety and Health Administration
and the Mining sSafety and Health Administration, both agencies of
the U.S. Department of Labor.

§42-21~5. Certificate of operation regquired.

5.1. Certificate of operation. No elevator may be operated in
this state, except those exempted by section 4.2 of this rule,
without a valid certificate of operation. No certificate of
operation shall be issued by the Division until the elevator has
been inspected and certified safe for operation by an inspector
who holds a certificate of competency issued by the Division. The
fee for a certificate of operation is twenty-five dollars ($25)
for an initial certificate and twenty-five dollars ($25) for each
subsequent renewal. The fee shall be paid directly to the
Division. A certificate of operation is valid for twelve (12)
months from the date of issue. The owner or operator of an
elevator shall apply for a certificate of operation on a form
provided by the Division and shall remit the appropriate fee.




Provided that; elevators which have been in use for less than
five years from their initial installation date, are reguired to
be issued a certificate of operation but are not regquired to be
inspected. . - -

5.2. Renewal. Every certificate to operate shall be renewed on
or before its expiration date. The renewal fee is _twenty-five
dollars ($25). The owner or operator of the elevator shall apply
for renewal on a form furnished by the Division and shall remit
the appropriate renewal fee. The Division shall not a certificate
of operation until the elevator has been inspected and found safe
for operation by an inspector who holds a certificate of
competency issued by the division. Provided; that elevators which
have been in service for less than five years from the date of
initial installation are not subject to inspection.

5.3. Revocation of a certificate to operate. A certificate to
operate may be revoked by the Division for any of the fcllowing
reasons:

a. any condition which presents an immediate and seriocus
safety hazard to passengers,

b. the failure of an owner or operator to complv with any
safety hazard abatement order issued by the Division,

c. the violation of a barricade order issued by the Divisicn
or by an inspector certified for competency by the
Division,

d. the submission of any information or statements to the
Division which are known by the person submitting the
information to be false or misleading in a material
respect, - -

e. the failure or refusal by the owner or operator of an
elevator to permit the Division or its inspectors access
to or to copy records, or the failure to make required
reports or to provide information, or the failure or
refusal to permit entry or inspection as required by this
rule, or

f. the failure to pay any fee required by law or this rule.

§42-21-6. Inspection.

6.1. Inspection required. .As required by Section 5.1 of this
rule, elevators must be inspected for safety and certified safe.
for operation by an inspector who has been certified for
competency by the Division. The Division and its certified
inspectors or employees may enter into any establishment in which
there is located an elevator covered by this rule for the purpose
of inspecting the elevator for safety. The inspection may occur,




announced or unannounced, at any time between the hours of 8:00
a.m. and 5:00 p.m., Monday through Friday, or at such other
reasonable times as considered necessary by the Division in the
exercise of its duties.

6.2. Safety Standards. The American National Standards
Institute (ANSI) Code Al17.1-3, "safety Code for Elevators and
Escalators®, is hereby incorporated by reference. This Code shall
serve to regulate the safety of elevators and escalators in this
state. Every passenger elevator shall be ecuipped, maintained and
operated in accordance with the ANSI Code A17.1-3, even though
the elevator may be exempted from the inspection process, as
authorized by Section 5.1 of this rule.

6.3. Inspection Report. Every inspector shall prepare a report
of inspection showing the exact condition of each elevator. The
inspector shall leave a copy of the report at the elevator on the
day of inspection. The inspector shall forward a copy of the
report of inspection to the Division and to the county or
municipality in which the elevator is located.

If any elevator requires changes or repairs to make it safe
to operate, the recommendations shall be contained in the report
of inspection. A copy of the report as approved by the Division
shall be submitted to the owner or operator of the elevator.
Unless the findings in the report are appealed, the owner or
operator. of the elevator shall make the required changes or
repairs before a certificate of operation is issued.

The owner or operator of an elevator may appeal the
findings of a report of inspection by making application to the
Division for a hearing. An application for a hearing must be
filed within twenty (20) days of the receipt of the report of
inspection. The Division shall conduct hearings in accordance
with the requirements of WV Code §29A~5-1,et seg, State
Administrative Procedures Act-Contested Cases.

6.4. Inspection Fees. The fee for the inspection of an
elevator is one hundred dollars ($100) for any one inspection.
Provided, That in buildings with more than one elevator, the fee
is one hundred dollars ($100) for the first elevator inspected
and twenty-five dollars ($25) for each additional elevator. In
situations where changes and/or repairs are required prior to the
issuance of a certificate of operation, no inspection fee will
charged for the first follow-up inspection. However, if
subsequent follow-up inspections are required because of the
failure to make proper repairs and/or changes, inspection fees
shall be charged at the same level as for an original inspecticon
for each subsequent follow-up inspection. The failure to pay the
required inspection fee is sufficient grounds for the Division
to withhold the issuance of a certificate of operation.

6.5. Enforcement; defective machinery. The Division or
inspectors have the authority to remove from service, any
elevator which is found to be unsafe for passenger use.




a. Notice of unsafe condition. If, during the course of an
inspection, the Division or inspector finds that a
passenger elevator or any part of the elevator cannot be
operated safely, the Division or inspector shall contact
the owner or operator in writing stating the deficiencies
and recommended repairs and/or changes. The Division or
inspector shall post a notice upon the elevator
prohibiting further use. The notice shall contain a
statement that operators or passengers are subject to
injury by the use of the elevator. Further, the notice
shall describe the repairs and/or changes necessary to be
made in order to secure safe operation, the date of the
notice, and the name and signature of the inspector
issuing the notice.

b. Condemnation. If an inspector finds a passenger elevator
to be so unsafe that it presents imminent danger of death
or physical injury, the inspecteor shall seal the elevator
out of service and post a hazard notice on the
elevator, as described in Sectiomn 6.5a of this rule. The
Division shall be notified immediately as to the location
and condition of the elevator. Any passenger elevator,
once sealed, may not be operated except for the purpose
of making repairs as prescribed by the Division. To seal
an elevator is to render it mechanically inoperable and
to erect a barricade sufficient to deter physical access
to the elevator. No seal, notice or barricade placed on
or around an elevator in accordance with the provisions
of this rule may be removed, obstructed or in any way
altered without the written consent of the Division.

6.6. Permits for removal or repair. Before any existing
elevator is removed to a different 1location, the owner or
operator shall submit an application of specifications to the
Division on forms provided by the division. A copy of the
complete installation plan shall be submitted with the
application. Also, any proposed repairs or changes by the owner
or operator of an elevator which alter the construction or
classification, grade or rated 1ifting capacity of an elevator
shall require a permit, except where the alterations are
recommended in an inspection report prepared by an inspector.

Upon approval of the application and installatien plans, the
Division shall issue a permit for the installation or repair of
the elevator. No elevator being removed and re-installed or
repaired may be operated until its completion, in accordance with
the approved plans and specifications.

$42-21-7. Competency of Inspectors.

7.1. Certificate of Competency. No person may serve as a
elevator inspector unless he or she successfully completes the
examination required by this rule and holds a certificate of
competency issued by the Division.




7.2. ExXamination required. Any person desiring to obtain a

certificate of competency from the Division shall apply to the
Division for an examination. An application for examination shall
be made in writing and accompanied by a ten dollar ($10) fee,
upon a form designed and furnished by the Division. The applicant
shall provide all information requested on the form and any
failure to provide the information shall cause the application to
be rejected. The applicant shall alsoc submit a letter from one or
more of his or her previous emplovers concerning his or her
character and experience,
"7 After review of the application by the Division, the
applicant, if considered appropriate by the Division, shall be
tested by means of a written examination. The examination shall
address the construction, installation, operation, maintenance
and repair of elevators and their accessories and shall Thave as
its primary reference source the American MNational Standards
Institute Code Al17.1-1990, sSafety Code for Elevators and
Escalators, as adopted by Section 6.2 of this rule. The applicant
must achieve a minimum score or seventy percent (70%) to be
considered to have passed the examination.

An applicant who fails to successfully complete an initial
examination, may submit an application for a second examination,
ninety (9%0) days or more after the initial examination. 2n
application for a second examination must be accompanied by an
ten dollar ($10) fee. If an applicant fails to successfully
complete the examination on the second trial, he or she may not
submit an application for another examination for a period of cne
vear after the second failure.

7.3. Suspension or revocation of certificates. A certificate
of competency may be suspended or revoked by the Division if the
inspector is found to be incompetent or untrustworthy. Any
willfully submitted false statement contained in an inspection
report is grounds for suspension of the certificate of
competency.

§42-21-8. Powers and duties of counties and municipalities.

8.1. Work-sharing agreements with the Division. The Division
may enter into a work~sharing agreement with any county or
municipality whereby the county or municipality would, under the
supervision of the Division, assume the inspection and
enforcement provisions of West Virginia Code §21-3C-1 et seq. .
Under an agreement, the county or municipality will insure:

a. that all elevators covered under the provisions of West
Virginia Code $§21-3C-1 et seq within the county or
municipality are inspected annually for safety;

b. that no elevator covered by West Virginia Code $§21-3C-1
et seq shall be permitted to operate without having first
obtained a certificate of operation from the Division:




c. that any inspector employed by the county or municipality
is certified for competency by the Division as required
by Section 7 of this rule;

d. that all inspections for safety are conducted in
accordance with the provisions of this rule;

e. that reports on inspection be £iled with the Division
within five (5) davs of the date of inspection; and

f. that the county or municipality will comply with any
written orders issued by the Division relative to revised
inspection procedures or enforcement of West Virginia
Code §21-3C-1 a2t seq.

The Division shall:

a. provide technical assistance to the county or municipsal
inspectors as may be necessary to insure adeguate
enforcement of the West Virginia Code §21-3C-1 et seq:

b. provide supplies of all reporting/inspection forms as may
be required by the Division;

¢. permit the county or municipality to collect and retain
fees for inspecticons as a means to suppert the
enforcement effort at the local level. The fees collected
shall not exceed those established by this rule; and

d. provide direct supervision, where considered necessary by
the Division, to county or municipal inspectors.

With the approval of the Division, counties and
municipalities may combine their jurisdictions intoe a single
work-sharing agreement. N

8.2. Form of agreement. Work-sharing agreements executed under
the provisions of this section shall be executed on a form
provided by the Division and approved by the 0ffice of the
Attornevy General.

$42-21-9. Penalties.

5.1. Any person who viclates any provision of the West
Virginia Code §21-3C, or any directive or order issued pursuant
thereto is guiltfy of a misdemeanor and, upon conviction thereof,
shall be fined not less than fifty dollars {($50} nor more than
cne theousand dellars (£1,000) per day. Each day the wviolation
continues constitutes a separate ofifense.

§42-21-10. Severability.




10.1. If any provision of this rule or its application to any
person 1is held invalid, the invalidity shall not affect the
provisions or application of this rule which can be given effect
without the invalid provisions or application, and to this end
the provisions of this rule are declared to be severable,




RESULTS OF PUBLIC COMMENT PERIOD

A notice of public comment periocd was filed with the Office
of the Secretary of State on June 28, 19383 relative to proposed
legislative flule series 21, The Elevator Safety Act. Written
comments were received from five individual parties. The hbasic
comment of the five parties merely voiced opposition to the
rassage of HB #2184 and recommended that the bill be defeated. In
as much as HE £2184 has passed and has been signed into law,
these comments were disregarded.

The most consistent comment received was concern about "dual
inspections". It was assumed by the respondents that theilr own
insurance company or elevator maintenance company would Dbe
performing the exact same inspection that would ke reguired and
performed by the Division o¢f Labor. This would be a duplication
of effort as well as additional inspection fees to be paid by the
elevator owners. While this situation could occur, special
provisions were made in HB #2184 and also in the rule to deal
with this concern. For a fee of $10.00 and a written application,
any individual may be  examined by the Division of Labor for
certification as an elevator inspector. Primarily, the applicants
would bhe dinsurance company personnel and employees of elevator
maintenance companies. However, the field of applicants has cnly
as its limitations, an experienced background and the ability to
pass a written examination _relative toe  elevator safety ceode.
Persons who qualify would be issued a Certificate of Competency
by the Division and the Division would then accept standard
lnspection reporits from these persons in lieu of performing an
additional inspection. Therefore, relative to the dual
inspection/fees comment, this issue is addressed by the rule and
would not present any additional burden upon elevator owners.

One respondent commented concern about the content of the
elevator inspector examination. The examination will be adopted
as a part of the overall Code as incorporated by reference:
American National Standards Institute (ANSI), A 17.1, A 17.2 and
A 17.3. This method of examination is currently used nationwide
and appears appropriate for use in West Virginia.

Cne respondent voiced opposition to the reguirement that the
"Certificate to Operate" be posted, visible to the public, on
each applicable elevator. This requirement was mandated by WV
Code §21-3C-1,(1).

One respondent voiced opposition to the fees, both permit fees
and inspection fees, stating that the fees were excessive. The
fees are within the legislative intent of the Act. The permit,or
certificate to operate fee 1is consistent with that charged in
other states enforcing similar legislation. The fee level set,




$25, is considered an offset for costs incurred for processing
reports and administration. The inspection fee is set at $100 per
elevator, except where multiple elevators are contained within
the same structure and there the fee would be $100 for the first
elevator and $25 for each additiconal elevator. The Division
conducted telephone surveys of elevator maintenance companies
which service the West Virginilia area. The findings o¢f that survey
indicated that the average inspection required two hours £for
cable operated systems and about three hours for hydraulic
systems. The going hourly rate ranged £from $80 per hour to $140
per hour. This would indicate that the least expensive inspection
would be two hours (a cable system) at $£80 per hour for a tectal
inspection cost of $160.. Therefore, the fee set by this rule
appears very reasonable.

The comments received have caused no changes to be made to the
original rule as filed on June 28, 1893.




TRACY & REISHMAN
ATTORNEYS AT LAaw
318 MORRISON BUILDING
8i5 QUARRIER STREET
CHARLESTON, WEST VIRGINIA 25301

i
. BRAWLEY TRACY = 7 . TELEPHONE {304) 344-2403
JAMES M, REISHMAN FACSIMILE (304) 341-2403

July 20, 1993

Roy M. Smith, Commissioner

WV Division of Labor

Room #319, Buillding #3

State Capiteol Complex
Charleston, West Virginia 25305

RE: Elevator Safety Rules and Regulations, 1993 Regular Session of the
West Virginia Legislature HE 2184

Dear Comnissioner Smiths

With referemce to the proposed Rule No, 21, Elevator Safety Act, I
have the following comments.

By way of background I do not know what motivated the Legislature
in passing HB 2184, but assume there have been injuries to people on or
about elevators, which presumably might have been avoided if elevators
are regularly inspected by competent personnel.

Therefore I would like to suggest that there be exempt from the
inspection requirement in the proposed rules, elevators that are made
subject to a maintenance contract with an organization that is approved
by your office that employees personnel to maintain elevators and inspect
them that meet standards promulgated by your office.

It appears to me that a large number of elevators are already being
inspected by competent personnel. For example, I own interest in
buildings that have nine elevators. These elevators have constantly been
subject to a maintenance contract with reputable concerns, such as Dover
Elevator Company and Otis Elevator Company, to mention but two. These
concerns employee union members that are highly trained and skilled
personnel. -

It seems to me that if such an exception is not in the rules, that
the rules will encourage elevator owners to drop maintenance contracts
such as those that I have mentioned and to rely on the inspection by the
state inspectors who in my cpinion for the most part will not have the
level of competency and proficiency the private sector is providing
through union members and further such will contribute to unemployment of
highly skilled workers which is counter productive to the general welfare
of the people of West Virginia.




Roy M. Smith, Commissioner
July 20, 19893
Page Two

Thank you for the c¢pportunity to comment.

Very truly yours,
/7 . —_— .

R. Brawley Trac

RBT:dw




EXECUTIVE OFFICES

ENERAL. : " CITY CENTER WEST

900 PENNSYLVANIA AVENUE

ORPORATION

July 19, 1993

Mr. Roy M. Smith, Commissioner
West Virginia Division of Lebor
Office of the Commissioner
Room #3189, Building 3

Capitol Complex )
Charleston, West Virginia 25305

Dear Mr. Smith:

We would like to voice opposition to HB2184, the Elevator
Safety aAct.

General Corporation is a real estate investment company which
has office and distribution/warehouse space for lease. We also
have sister companies with similar interests. General Corporation
owns property. Some o©f our properties are managed by other
companies and in some cases we manage our OwR.

We have high regard for the safe operation of elevators. Our
maintenance agreements include inspections that exceed ANSI and
OSHA reguirem&nts. |

We feel this bill would place an unnecessary burden on
property management and create a needless expense for the property
owner. _ S

Sincerely,

YL o

Ma P. Casto
Marketing Director/
Property Manager

POST OFFICE BOX 6180 CHARLESTON, WEST VIRGINIA 28362




ATLANTIC DEVELOPMENT CORPORATION

. 950 KANAWHA BOULEVARD EAST
i CHARLESTON, WEST VIRGINIA 25301

304/343-3463

July 20, 1993

Vest Virginia Division of Iabor
Office of the Coaumissioner
Reom 31F, Dudilding 2

Capitol Complex

Charleston, WV 25305

Re: HB2184 Flevator Safety Act
Gentlemen:

Eastern Asscciates, a West Virginia Limited Partnership, of which I am
the general partner, owns an office building in Charleston with two elevators;
one passenger and cne freight.

We are concerned with elevator safety and we have our elevators
inspected each month by the Armor Elevator Co. at a cost of $140.85 per month:
$1,690.20 per year. We are not exceptions, most building cwners are equally
concerned akout safecy. :

It may interest you to lknow that all major insurance companies reguire
annual inspections of elevators as a conditicn of their policy. A simple
directive from the Insurance Cammissioner could insure that this condition
would be permanent and that responsible pecple would be in a position of
iisbility.

.-'"—""‘\‘
HR2184 will furnish ancther layer of afions and bureaucracy that is
unwarranted and certainly not needed. . -

clc
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HAWLEY BUJLDING

THE HAWLEY CORPORATION

300 HAWLEY BUILDING
WHEELING, WEST VIRGINIA 26003—2794

Telephone  304-232-2520
Fax 304-233-3840

July 22, 1993

West Virginia Division of Labor
Qffice of the Commissioner
Room 319, Building #3

Capitel Complex

Charleston, W. Va. 253305

"Re: Title 42
WV Code 21-3C
Elevator Safety Act

Gentlemen:

1. Operating Certificates are not needed, should not be issued and
waste time and money for the State.

Accidents invelving injury in elevator operation are so rare it

is not a problem that the State needs to address. Anyone.owming
an elevator knows they require periodic maintenance. Competent
maintenance companles can certiiy safety of operation by answering
gquestions on a form. Another reason to avoid certificates is the
State could be a party to any lawsuit if injury resulted in a
certified elevator. )

2. Inspectiom.
If a regular elevator maintenance company maintains equipment it
is unmnecessary for the State to send inspectors arcund. We have
electriciasn licensing, why not just license elevator maintenance
firms and let them submit inspection reports annually.,
Thank vou for considering these suggestions.

Yours wvery truly,

THE HAWLEY CORPORATION

Robert B.dééégzﬁi?ia

President

RBG/3mE _ ' )

OFFICE REMTALS PARKING GARAGE

STORE ROOMS




OneValley Square

July 19, 1993

West Virginia Division of Labor
Office of the Commissicner
Room 319, Building #3

Capitol Complex

Charleston, WV 25305

Re: Comments on Elevator Safety Act
House Bill 2184

Gentlemen:

I have reviewed the proposed text on the subject act and would like
to make the following comments:

1. It is not logical to me that the Division of Labor would be
the inspecting authority for elevators. I do not see the
correlation between labor and elevators.

2. The examination for inspectors is not yet assembled. What
qualifications will be reguired for the person putting
together the examination and for the inspector? Who will have
input tc this procass?

3. The twenty-five dollar certificate fee is excessive. I do not
understand why it would cost twenty-five dollars to f£ill out
a certificate and keep my application on file.

4. The inspection fee seems excessive. I would have to see what
the inspector is qualified to do, and what he is charged with
doing, before I would be willing teo pay that kind of fee.

5. There is no provision for appeals to the inspector‘s findings.
I would think that this would be very important to any
elevator owner, and would prevent arbitary decisions by the
‘inspector.
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In addition to these questicns, I would strongly object to any
reqguirement that the owner of the elevator would have to display
the certificate in the elevator car. Everywhere I have seen this
type of certificate, they have been subject to damage and are
aesthetically wunappealing. If we are required to have a
certificate, I would like to see having it on file in the office
be sufficient.

Finally, our building pays in excess of $70,000.00 per year for a
service contract with Otis Elevator to ensure that our elevators
are in the best shape. There should be some provision in this law
that would allow competency testing for mechanics of major elevator
service companies that would allow them to certify the elevators
under the maintenance contracts, thereby avoiding the inspection
fees to the government authority.

Tf you have any questions concerning these comments, please do not
hesitate to call me.

Property Manager
One Valley Square
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