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WEST VIRGINIA
SECRETARY OF STATE FILED
KEN HECHLER jE 28 “ =g .&H 133
ADMINISTRATIVE LAW DIVISION
Form #2 QFFIOE OF WEST VIRGINIA
__________ : I, e SECRETARY OF STAIE

NOTICE OF A COMMENT PERIOD ON A PROPOSED RULE

met et mn et e
AGENCY:__'est Virginia Division of Labor TITLE NUMBER.__ 42

RULE TYPE: _-egislative __; CITE AUTHORITY ¥V _Code 21-3C

AMENDMENT TO AN EXISTING RULE: YES___ NO_ 2%
IF YES, SERIES NUMBER OF RULE BEING AMENDED:

TITLE OF RULE BEING AMENDED:

IF NO, SERIES NUMBER OF NEW RULE BEING PROPOSED: 21

TiTLE OF RULE BEING PROPOSED: _=1evator Safety Act

IN LIEU OF A PUBLIC HEARING, A COMMENT PERIOD HAS BEEN ESTABLISHED DURING WHICH
ANY INTERESTED PERSON MAY SEND COMMENTS CONCERNING THESE PROPOSED RULES. THIS

COMMENT PERIOD WILL END ON __ July 29, 1993 AT ___ %4330 p.m,

ONLY WRITTEN COMMENTS WILL BE ACCEPTED AND ARE TO BE MAILED TO THE FOLLOWING

ADDRESS.

Wast Virginia Division of Labor

Cffice of the Comiissicner

. THE ISSUES TO BE HEARD SHALL BE
Room %319, Building %3 LIMITED TO THIS PROPOSED RULE.

Capitol Complsx
Charleston, ™V 25305 // 4.4%/

bt, [ﬂD - ATTACH A BRIEF SUMMARY OF YOUR PROPOSAL




DEPARTMENT OF COMMERCE, LABOR & ENVIRONMENTAL RESCURCES
OFFICE OF THE SECRETARY
State Capitel, Reom M-148

GCharleston, West Virginia 25305-0310
GASTON CAPERTON Telephone: (304 558-0400 JOHN M. RANSCN
Gaovernor o ' - Fax No.: (304) 558-4983 T ' Cabinet Secretary
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Roy M. Smith, Commissioner

Department of Labor
Bldg. 3, Room 319
Charleston, WV 25305

Re: Proposed Rule - Title 42, Series 21 - Elevator Safety act

Dear Commissioner Smith:

Pursuant to West Virginia Cede Section 3F-2-2(a) (12), I heresby
consent to the proposal of the rule specified above.

You may attach a copy of this letter to your filing with the
Secretary of State as evidence of my consent. T

Singerely yours,

o TN K Gsen,

Ohn M. Ranson
Cabinet Secretary

JMR:ro
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WEST VIRGINIA DI1vIsiON OF LABOR

319 Building Three, Capitol Complex « Charleston, West Virginia 25305
Phone (304) 5587890 e Fax (304) 5583797

GASTON CAPERTON ROY M. SMITH

Governor Cormmissioner
LEGISLATIVE RULE
TITLE 42, SERIES 21
ELEVATOR SAFETY ACT
Purpose and Justification
During the 1893 Regular Sesgsion, the West Virginia

Lagislature passed House Bill 2184, Elevator Safety Act. Until
passage of this Act, passenger elevators and escalators were not
subject to any type of regulation relative to safe operations.
This Act mandates the approval of installation plans Ifor new
units, the registration of all units coperating in this state,
annual inspections for compliance with safety code, the issuance
cf pernmits to operate, testing for competency of inspectors,
civil penalties for wviolations, and the promulgaticon of
Legislative rules. The enforcement of the Act is charged o the
WestT Virginia Division of Labeor. The Act was passed on April 23,
19983 and becomes eifective ninety (90} days Ifrom said passage.

The purpose ¢of this rule is to adopt standards for safety
and to establish administrative procedures for application of the
standards and enforcement. The promulgation of rules is mandated
in the Act, §21-3C-6 and §21-3C~7. The standards for safety and
inspection are incorporated by reference as American National
Standards Institute. {ANSI) Al7.1, &al7.2 and &i17.3. These
standards are used in part or in whole by all states where
alevator/escalator safety is regulated. The decision to adopt
this set ©0f standards came at the recommendations of the
enforcement chiefs in Xentucky, Marvland, New York, Virginia and
Code Trepresentatives £rom the American National Standards
Institute.

SoZe o




FISCAL NOTE FOR PROPOSED RULES

RULE TITLE: Title 42, Serieg 21 'YElevator Safety act
TYPE OF RULE: Legislative . -
AGENCY: West Virginia Division of Labor

ADDRESS: Rcoom 319, Building #3

Capitol Complex
Charleston, WV 25305
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1. EFFECT OF PROFOSED RULE

Increase Decrease Current Next Thereafter

$ s $ g £
ESTIMATED TOTAL 248,140 -0~ -~ 248,140 247,172 255,030
COSsT :
PERSONAL SERVICES 130,640 -0~ 130,640 137,172 144,030
CURRENT EXPENSE 45,000 -0- _45,000 30,000 55,000
REPAIRS AND ~0- -0- ~0- -0 -0~
ALTERATIONS
EQUIPMENT 15,000 -0- 15,000 10,000 6,000
OTHER 57,500 -0- . 57,300 50,000 50,000

2. EXPLANATION OF ABQOVE ESTIMATES:

a. Perscnazl Services = salary and bhenefits for one (1)
inspector supervisor, three (3) inspeciors and one (1)
clerk.

L. Current Expense = travel and field operaticons for
supervisor and inspectors

¢. Eguipment = hasic tes; equlnmeﬁt for field operatlcns and
computer eguipment for office.

d. QOther Costs = Attorney General's costs, prlntlng, office .
rent and general office operaticnal costs (supplies,
etc. ).

3. OBJECTIVES OF THIS RULE:
The purvose of this rule, as mandated by WV Code §21-3C, is
to set administrative procedures, inspecticn standards and
safety standards for the enforZement of the Act.




RULE TITLE: Title 42, Series 21 "Elevator Safety Act™
4, EXPLANATION OF OVERALL ECONOMIC IMPACT OF PROPOSED RULE.

A. Economic Impact on State Government.
Enforcement of the Act will be funded by a 8pecial Revenue
Account created by the collection of inspection and permit
fees. Thnis fund is expected to render the enforcement
activity to be self-szupporting and will require no
appropriation cf other state funds. The only cost to state
government will be inspection and permit fees for
elevators/aescalators which are owned and or operated by
state government.

B. Economic Impact on Political subdivisions; Specific
Industries; Specific._groups of Citizens.
The only impact in this category will ke inspection and
permit fees charged to the owners/operators of elevators
and escalators. However, the Act does contain a provision
which would permit counties and municipalities to enter
into agreements with the Division whereky the county or
municipality would perform the inspection of elevators and
escalators within their jurisdiction. Under such an
agreement, the county or municipality would be permitted o L
collect and retain the inspection fees to support its own
inspection process.

C. Economic Impact on Citizens/Pubklic at large.
No economic impact.

DATE : é—jg' ?3
Signatui:fSE;Agency HeéiéZiazzzzgé?zed Representative
Eoy L
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TITLE 42
LEGISLATIVE RULE
WEST VIRGINIA DIVISION QF LABOR OFFICE OF WEST VIRGIN:
SECRETARY OF STat
SERIES 21

ELEVATOR SAFETY ACT

§42=-21-1. Genesral.

1.1. Scope. This legiszlative rule governs competency testing
of inspectors, ~certification of inspectors, registration of
elevators, inspection of elevators, issuance of Certificate of
operation, fees, permits for repair, enforcement and penalties.

1.2. Authority. W.Va. Code §21-3C-11.
1.2. Filing Date.

1.3. Effective Date.

§42-21-2. Application and EZnforcement.

2.1. application. This legislative rule shall govern all
persons, firms, corporations, government entities, materials and
transactions  covered by the provisions of West Virginia Code,
Chapter Twenty-one, Article Three-C.

2.2. Enforcement. The enforcement of this legislative rule
shall he vested with the West Virginia Division of Labor or its
designated representatives asg authorized by W.va. Code §21-3C-
11(d}.

§42-21-3. Defiriitions.

3.1. "Certificate of coperation” means a certificate issued by
the division of -labor certifying than an elevator has been
inspected and deemed sSafe for goperation, thus authorizing its
operation. The V"certificate of  operation' shall be conspicucusly
vosted on the glevator at ail times.

3.2. "Division®” means the division of labor.

3.3. "Elevator"® means all the machinery, construction,
apparatus and eguipment used in raising and lowering a car, cage
or platform vertically between permanent rails or guides and
includes all elevators, power dumbwaiters, ascalators, gravity
elevators and other lifting or lowering apparatus permanently




installed between rails or guides, but does not include hand
operated dumbwaiters, manlifts or the platform type with a
platform area not exceeding nine hundred sguare inches,
congtruction hoists or other similar — temporary 1lifting or
lowering apparatusy - : S :

3.4. "Freight elevator” means an elevator used for carrying
freight and on which only the cperator, by the permission of the
employver, is allowed Lo ride. -

3.5. T"Inspector" means a person hired by the division, a
county or municipality who has successfully complefed the
required West Virginia state elevator inspector examination and
is thereby gtualified to conduct safety inspections on elevators.

3.6. "pPassenger elevator™ means an elevator that is designed
to carry persons to 1ts contract capacity.

§42-21-4. Registration of Elevators.

4.1. Registration. The owner or operator of any elevator shall
register with the division every elevator operated by him or her,
providing all information reguired by the division. Such
ragistration shall be made on a form designed and furnished by
the divisicon. The division shall forward a list of registered
elavators to the county or municipality wherein said elevators
are located. - -

4.2. Exemptions. The registration regquirement shall nct he .
applicakle to, elevators Jdocated within any single-family
residential dwelling. Alsc, the regulrement shall not be
applicable to elevators or similar devices used by mining or
industrial operations where said elevators are  not available to
the general public and are covered by emploveese safety and health
enforcement “activities of the QOccupational Safety and Health
Rdministration and the Mining Safety and Health Administration,
both agencies of the UU.S. Department of Labor. : ' -

§42-21-5. Certificate of operation required.

5.1. certificate of operation. Nc elevator may be operated in
this state, except those exempted by section 4.2 of this rule,
without a wvalid certificate- of operation. No certificate of
operation shall be issued by the division until said elevator has
been inspected and certified safe. for operation by an inspector
who holds a certificate of competency ilssued by the division. The
fee for a certificate of operation shall be twenty-five dollars
{$25) for an initial certificate and twenty-five dollars {($25)
for each subsegquent renewal. The fee shall be paid direcitly to
the division. & certificate of operation shall be wvalid for
twelve (12} months from the date of ‘issue. Application  for a
certificate of operation shall be made on a form provided by the




division and shall be accompanied by the appropriate fee,
Provided that; elevators which have Dbeen in use for less than
five vears from their dinitial installatieoen date, shall be
reguired to be igsued a.gertificate of operation but shall not be
reguired to bhe inspected. _

5.2. Renewal. Zvery certificate to operate shall be renewed on
or before the 1lts expiration date.” The renewal fee shall be
twenty-five dollars ($25). An apwplication for renewal shall e
made on a form furnished by the division and shall be accompanied
by the appropriate renewal fee. No certificate of coperation shall
be renewed until the elevator has heen inspected and found safe
for - operation by an inspector who holds a certificate of
competency ilssued by the division. Provided; that elevators which
have been in service for less than five vears from the date of
initial installation shall not be subject to inspection.

5,3. Revocation of a certificate to operate. A certificate o

operate may be revoked by the division for any of the following
I'easons: . -

a. any condition which presents an immediate and serious
safety hazard to passengers,

b. the failure of an owner or operator to comply with any
safety hazard abatement order issued by the division,

c. the violation of a barricade order issued by the division
or by an inspector c¢ertified for competency by the
division,

d. the submission of any information or statements Lo the
division which are known by the person submitting such
information to be false or misleading in a material
respact, ’

e. the failure or refusal tc permit the division or its
inspectors access to or copying records, or the failure
to meke requlred reports or to provide informaticn, or
the failure or refusal to permit entry or inspection as
reguired by this rule, or o :

£. the failure to pay any fee required by law or this rule.

§42-21-6. Inspection. -

6.1. Inspection regquired. AaAs reguired by Section 5.1 of this
rule, elevators must be inspected for safety and certified satfe
for- operaticen by an inspector. who has peen certified Zfor
competency by the division. The divigion, 1its certified
inspectors or employess may enter into any establishment wherein
there i3 located an elevator(s) covered by this rule for the
purpese of inspecting elevators for safety. Such inspecticon may




cccur, anncounced or unannounced, at any time between the hours of
8:00 a.m. and 5:0C p.m., Monday through Friday, or at such other
reasconable times as considered necessary by the division in the
axercise of its duties.

6.2. . sSafety 8Standards. The American Naticnal gtandards
Institute (ANSI)} Code A17.1-3, "Safety Code for Elevators and
Escalators?, is hereby incorporated by reference as a legislative

rule. This Code shall serve to regulate the safety o©of elevators
and escalators in this state. Every passenger elevator shall be
equipred, maintained and operated in accordance with the ANSI
Code Al17.1-3, even though said elevator may be exempted from thé
inspecticn process, as authorized by Secticn 5.1 of this rule.

6.3. Imspection Report. Every inspectar shall prepare a report
of inspection showing the exact condition of each elevator. The
inspector shall leave a copy of the repeort at the elevator on the
day of inspection. .The inspector shall forward 'a copy of the
report of inspection to the division and to the county or
municipality wherein the elevatcr is located.

If any elevator reguires Thandges or repalirs to make 1t safe
to operate, such recommendations shall be contained in the report
of inspection. A cop¥y of the report as approved by the division
shall be submitted to the owner or operator of such elevator.
UUnless the findings in the report are appealed, the owner or
operator o¢f the elevator shall make the reguired changes or
repalirs before a certificate of operaticn is issued.

The owner or operator of an elevator may appeal the
findings of a report of inspection by making application to the
division fof & hearing. An application for a hearing must be
filed within <twentvy (20} days o¢f the reéceipt of the report of
inspection. All hearings shall be conducted in accordance with
the reguirements of WV Code §29A-53, .State Administrative
Procedures AdE~-Contested Cases.

6.4. Inspection Fees. The £fee for +the inspection of an
alevator shall be one hundred dellars ($100) for any one
inspection. Provided, however, That in buildings with more than
one elevator, the fee shall be one hundred deollars ($100) for the
first elevator inspected and twenty-five dollars ($25) for each
additional elevator. In situationsg where changes and/or repairs
are regquired pricr to the issuahce of a certificate of operation,
there shall be no inspection fee charged for the first folicw-up
inspection. However, should subsequent follow-up inspectionsg be
reqguired because of the failure to make proper repairs and/or
changes, inspection fees shall be .charged at the same level as
for an original inspection for each subsequent follow=-up
inspection. The failure to pay the reguired inspection fee shall
be sufficient grounds to withhold the isgsiiance of a certificate
of operation.

6.5. Enforcement; defective _ machinery. The division or .
inspector shall have the authority to remove from service, any
elevator which is Ifound to be unsafe Ifor passenger use.




a. Notice of unsafe condition. If, during the course of an
inspection, the division or inspector finds that a
passenger elevator or any part therecf canncot be operated
safely, the division or inspector 'shall contact the owner
or operator in writing stating the deficiencies and
recommended repairs and/or changes. The division or
inspector shalil post a notice upon such elevator
prohibiting the further use. The notice shall contain a
statement that operators or passengers are subject Lo
injury by the use of the elevator. Further, the notice
shall describe the repairs and/or changes necessary to be
made in order to secure safe operation, date of such
notice, and the name and signature of the person issuing
the notice,

b. Condemnation. If ap inspector finds a passenger elevator
to be so unsafe that it presents imminent danger cof death
or physical injury, that elevator shall be sealed ocut of
service and a hazard notice, as described in Section £.5a
of this rule posted on such elevater. The division shall
be notified immediately as to the location and condition
of such elevator. Any passenger elevator, once sealed,
may not be operated except for the purpose of making
repairs as prescribed by the divisicn. To seal an
elevator is to render it mechanically inoperable and to
erect a karricade sufficient to deter physical access
to such elevator. Wo seal, notice or barricade placed on
or around an elevator in accordance with the provisions
of this rule may he removed, cbstructed or in any way
altered without the written consent of the division.

£.6. Permits for removal or repair. Befcre any existing
elevator is removed to a different locaticn, an applicaticon of
specifications shall be submitted to the divisicn on forms
rrovided by the division. A copy of the complefe installation
plan shall be submitted with the application. Also, any proposed
repairs or changes by the owner or operator cof an elevator which
alter the consiruction or classification, grade or rated lifting
capacity of an elevatdr shall reguire a permit, except where such
alterations are reécommended in an inspection reporit prepared by
an inspector who holids a certificate of competency.

Upon approval of such application and installation plans,
the division shall issue a permit for the installation or repair
¢f such elevator. No elevator being removed and re-installed or
repaired may be operated until ifs comp7eb10n, in accordance with
the approved plans and specifications.

§42-21-7. Competency of Inspectors.

7.1. Certificate of Competency. No person may Sarve as a
elevator inspécdtor unless he or she successfully completes the
examination rTegquired by this rule and holds a certificate of
competency issued by the division.




7.2. Examination reqguired. Any person desiring to obtain a

certificate of competency from the division shall make
application to " the divisicon for an examination. An application
for examination shall be made 111 writing, accompanied by a ten

dollar (810) fee, upon a form designed and furnished by the
division. The applicant shall provide ail Information reguested
on the form and any failure to provide such information shall
cause the application to he rejected. The applicant shall also
submit a letter from one or more of his or her previous employers
concerning his or her character and experiesnce. .

After review o©of. the applicaticon by the division, the
applicant, if deemed appropriate by the division, shall be tested
by means of a written examination.  The examination shall address
the construction, instalilation, operation, maintenance and repair
0f elevators and their accessories and shall have as its primary
reference source the American Naticmal Standards Institute Code
Al17.1-1380, Safety Code for Elevators and Escalators, as zdopted
by Section 6.2 oI this rule.. The applicant must achieve a minimum
score. r seventy percent {70%) to be considered to have passed
the examination. ; .

An applicant who fails to successfully comblete an initial
examination, may submit an eapplication for a second examination,

ninety (80} days or more after the initial examination. Aan
application "for a second examination must be accompanied by an
ten dollar (3810) fee. Should an applicant fail tc . successfully

complete the examination on the second trial, he or she shall not
be permitted to subnmit an application for ancther examination for
a period of one vear after the second failure.

7.3. Suspension or revocation of certificates. A certificate
of competency may be suspended or revoked by the division if the
inspector 1is found to be incompetent or untrustworthy. Anvy
willfully submitted false statement contained in an inspection
report shall be grounds for suspension of the certificate of
competency.

§42-21-8. Powers and duties of counties and municipalities.

8.1. Work-sharing agreements with the division. The division
may enter intc a work-sharing agreement with any county or
municipality whereby the county or municipalitvy would, under the
supervision - of the division, assume the inspection and
enforcement provisions of the Act. Under such an agreement, the
county or municipality will insure: e

a, that all elevators covered undex the provisions of the
Act within said county or municipality are inspected
annually for safety,

b. that no elevator covered by the Act shall be permitted to
operate without having first cobtained a certificate of
operation f£rom the division,




¢, that anv inspector employved by the county or municipality
is certified for competency by the division as reguired
by Section 7 of this rule,

d. that all. inspecticns for safety shall be conducted in
accaordance with the provisions of this ruls,

e. that reports on inspection be filed with the division
within five (53) days of the date of inspection, and

f. that the county or municipality will comply with any
written orders issued by the division relative to revised
ingpection procedurses or enforcement of the Act.

The division shall:

a. provide technical assistance to the county or mun1c1pa7
inspectors as may be necessary to insure adeguate
enforcement of the Act,

b. provide supplies of all reporting/inspection forms as may
be regquired by the division,

¢. permit the county or municipality to collect and retaln
fees for inspections as a means to support the
enforcement affort at the local level. The fees colliected
shall not exceed those established by this rule, and

d. provide direct supervision, where deemed necessary by the
division, to county or municipal inspectors

With the . approval. of the Division, counties - and
municipalities may combine their Jurisdictions intoe a single
work-sharing agreement.

2.2. Form of agreement. Work-sharing agreements executed under
the provisions of this section shall be executed on a form
provided by the division and approved by Lhe OLflce of the
Attorney General. . _ -

§42~21-9. Penalties.

5.1. Any person who violates any provision of the Act, this
rule or any dirFective or order issued pursuant thereto is guilty
of a misdemednor . and; upon conviction thereof, shall be fined not
less than fifty dollars ($50) nor more than one thousand dollars
(81,000) per day. Each day the viclation continues constitutes a
separate cfifense. '

§42-21~10. Severability. )

10.1. If any provision of this rule or its application to any




person e held invalid, such invalldity shall noi affect the
provisions or application of this rule which can be given effect
without the invalid provisicns or application, and to this end
the provisions of this rule are declared to be severable,




