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NOTICE OF A COMMENT PERIOD ON A PROPOSED RULE
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Construction and Safety Standards Act

[F NO, SERIES NUMBER OF NEW RULE BEING PROPOSED:

TITLE OF RULE BEING PROPOSED:

IN LIEU OF A PUBLIC HEARING, A COMMENT PERIOD HAS BEEN ESTARBLISHED DURING WHICH
ANY INTERESTED PERSON MAY SEND COMMENTS CONCERNING THESE PROPOSED RULES. THIS

COMMENT PERIOD WILL END ON _Sept. 14, 1892 AT __4:00 pm

ONLY WRITTEN COMMENTS WILL BE ACCEPTED AND ARE TO BE MAILED TO THE FOLLOWING

ADDRESS.

WV Division of Labor
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. THE ISSUES TO BE HEARD SHALL BE
Capitol Complex LIMITED TO THIS PROPOSED RULE.

ATTACH A BRIEF SUMMARY OF YOUR PROPGSAL

Charlestion, WV 25395,
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DEPARTMENT OF COMMERCE, LABOR & ENVIRONMENTAL RESUGRCESG 13 4 7: 13
OFFICE OF THE SECRETARY

State Capitol, Room R-151 OFFDF OF WEeT ooy

Charleston, West Virginia 25305-0210 SE;%'EE*F‘ gle 3{:— ‘é,“:if‘
GASTON CAPERTON Telephone: {304) 558-3255 PRRARE W SITHAHN M. RANSON
Governor Fax No.: (304) £658-4983 Cabinet Secretary

August 10, 1982

Roy Smith, Commissioner

Division of Labor

Bldg. 3, Room 3153 )

Charleston, West Virginia 25305-08570

RE: Proposed Rule =~ Title 42, Series 19 (West Virginia
Manufactured Housing, Construction & Safety Board)

Dear Roy:

Pursuant to West Virginia Code §5F-2-2(a)(12), I hereby
consent to the proposal of the rule specified above.

You may attach a copy of this letter to your filing with the
Secretary of State as evidence of my consent.

Sincerely yours,

I A

ohn M. Ranson
Cabinet Secretary

JMR:cib
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FISCAL NCTE FOR PROPOSED RULES

West Virginia Manufactured Housing Construction FILED

Rule Title: and Safstv Standards Act L IADD ateA_ g ey .
TRIAGS M T I8

ECYT fiE HEQT \vEpRan
Type of Rule: v Iegislative Interpretive P:c@égﬁ%glﬂg%éﬁﬁﬁaﬂ
- A —_— —_— DR TaRY OF STAIE

Agency MWV Division of Labor Address RM# 319, Bldg.#3 R

capitol Complex, Charleston, WV 25305

[
L ANNUAL FISCAT YEAR
l. Effect of Proposed Rule Incraase Decrease| {Qurrent Next Thereafter
Estimated Total Cost $ $ $ $ $
r i toe
Paersonal Servicses N/

Current Expense
Repairs and Alterations
Equipmant

Qther

— t

2. Explanation of above estimates:

The economic impact of this rule amendment giT? be ?nsignifﬁcent.
It is expected that no increase in operational cost will occurr,

3. Objectives of these rules:

To bring the rule in conformance with the provjsions of Senate Bill
£608 Wext Virginia Manufactured Housing Construction and Safety Standards
Act, as amended, 1992,




4, Explanation of Overall Econcmic Inpact of Proposed Rule.
A. Econcmic Impact on State Goverrment.

NONE

B, Eccnamic Impact on Pelitical Subdivisions; Specific Industries;
Specific groups of citizens.

NONE

C. Econamic Inmact on Citizens/Bublic at large.

NGNE

Cate: August 13, 1992

Signature/0f Agency Head or Authorized Representative




PURPOSE OF MODIFIED RULE

This rule modification hecame necessary as a result of the
passage of Senate Bill #608, West Virginia Manufactured Housing
Construction and Safety Standards Act, "as amended 19%2. The
amendment made two changes to the Act; (1) used hocmes were
brought under coverage of the act reguiring some minor definition
changes and (2) the amendment granted a license fee exemption to
installiation contractors who provide proof of licensure under the
provision of the West Virginia Contracteor Licensing Act (WV Code
21-11). There 1is also two additional medifications to the rule
which was not apart of  S$B4#608. This invelved a situation for
which a disciplinarv action could be taken {Section 15.1-{t} and
a license disgsplav reguirement section 5.2. These were approved bv
the Board for idinclusion in the original rule but were-
accidentally omitted.

SUMMARY

1. 42-15-3.24. The words "or used" were added to the definition
of Manufactured Heme to bring the definition in conformity
with SB#&08.

2. 42-19-5.8. This language was approved by the Board for
inclusion in the coriginal rule but it was accidentally
omitted. It would aid the inspectors in the verification of
proper licensure at work-siteg other than the actual business |
location. This is basically the same displav reguirement as
for all contractors in the state with respect to the wWest
Virginia Contractor Licensing Act {WV Code 21-11) and is
consistent with current f£field inspection procedures.

3. 42-19=-6.4. This change grants an annual license fee exempiicn
to contractors who have mat the provisions of WV Code 21-11,
West Virginia Coniractor Licensing Act. The conitractor must
still renew and maintain the license. but would be relieved
of the annual fee. This languacge is verbatim from SBZ608.

4. 42-19-6.7. This change is merely consistent with item £2
above.

5. 42-19~7.1. This change is consistent with SB5608 by adding
the words "or used" manufacturer homes.

6. 4£2~1%=15.1 {(t). This provision was adopited by the Board for

inclusion in the original rule, but was accidentally omitted.
The purpose of this reguirement is to- protect the consumer in
situations where contractors are hired by a dealer to perform
installation work and the contractor is not properly licensed
to perform such work.
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TITLE 42 CEIeE A EoT L

LEGISLATIVE RULES GFFICE CF WIST Vaa5iia

DIVISION OF LABOR SEERETARY [F STATE
SERIES 19

WEST VIRGINIA MANUFACTURED HOUSING, CONSTRUCTION AND
SATETY BOARD

§42-18-1. General.

1.1. Scope. =-- These legislative rules govern licensing,
fees, standards, the handling of  complaints, sanctions, the
recovery fund, and all other matters relevant to the designation
of the Beoard as a State Administrative Agency under the National
Manufactured Housing Construction and Safety Standards Act of
1974, 42 U.S.C. §5401 et seqg.

1.2. Authority. -- W. Va. Code §21-9-4,.
1.3. Filing Date. -- April 8§, 1991.
i,4. Effective Date. -- April 8, 1991,

§42-19~2. - Applicaticen and enforcement.

2.1. Application. -~ These legislative rules shall apply
to the Beard and to all persons, materials and transactions
governad by or otherwise within the jurisdiction of the Beard.

2.2, Enforcement. -~- The enforcement of these
iegislative rules shall be vested in the Board.

§42-19-3.,  Definitions.
3.1. "Aggrieved consumer' means any consumer who may

be entitlied to_a pavment of compensation out of the Recevery rFund
pursuant to Section 1é& of this rule as a result o<¢f the actions

of ~ a ‘manufacturer, dealer, distributor or contracter of
manufactured housing. In no event shall any aggrieved consumer
be recognized as an interested DEerson in any Board

investigation, informal presentation of views, or contested case
hearing.

3.2. "Board" means the West Virginia Manufactured Housing
Construction and Safetvy Board. _

3.3. "Business location™ means each physically
distinct operation maintained by a manufacturer, dealer, ox
distributor. of manufactured housing.




3.4, "Commmlssioner" means the Commissicner cf the
West Virginia State Division of Labor.

3.5. "Contegted gase hearing" means the procedural rights
guaranteed t¢ any interested person who 1s or may be adversely
affected by an order of the Board. These rights are delineated

in the EBoard's procedural rules at 52 C.F.R. 1, Secticns 1.1
et seg. and at W.Va. Code § 29A-5-1 et seqg.

3.6. "Contractor'" means any person who performs operations
in the Siate at the occupancy site which render a manufactured
home f£it for habitation. This definition does not include persons
who do work on a manufactured home which is owned or leased by
such person doing the work. such operations include without
limitation, installation or. construction of the foundation,
positioning, blocking, leveling, supporting, tving down,
connecting utility systems, making minor adjustments, or
assembling multiple or expandable units. Such operaticons also
include fransporting the unit toe the occupancy.  site by other
than a motor carrier regulated .by the ~“West Virginia Public
Service Commission. The term "contractor®® specifically includes
primary contractors and subcontractors.

3.7, "DAPTA" means the Design Approval Primary Inspectiion
hgency specified in the federal standards. :

3.8.  "Dhealer" means any perscn engaged 1in the State in the
sale, accepting on _consignment, leasing, or distribution of
manufactured homes, primarily to persons who 1in good faith
purchase or lease a manufactured home for purvoeses other than
resale.

3.9. "Defect” includes any defeact in the
performance, construction, components, or -material of a
manufactured heme that renders the home or any part thereof
not f£it for the ordinary use for which it was intended, but
does not resulit in an unreasonable risk of injury or death to
the occupants of the
affected manufactured home.

3.10. "Distributor" means any person engaged in the State
in the sale and distribution of manufactured homes for resale.

3.11. "Failure to Conform” means an imminent safetv
hazard related to the federal standards, &a seriocus defect,
defeci, or noncompliance and is used as a substitute for all of
those terms.

3.12. T"rederal sStandards" means the federal manufactured
home procedural and enforcement regulations promulgated under 42
U.3.C. §§% 5401, et seqg.

3.13. "Federal Standards" means the federal manufactured
home construction and safety standards promulgated under 42




U.5.C. §8% 5401, et sedq.

3.14., "Formal presentation ¢f wviews" 1s the equivalent
of a "contested case hearing"” as defined in Section 3.5 of this
ruie.

3.15. "HUDY means the United States Department of
Housing and Urban Development and its Secuetary.

3.16. U"HUD data plate" means the permanently affixed data
plate placed on each manufactured home pursuant tc the federal
standards (24 CFR 3280.5).

3.17. "HUD label” means the permanently affixed
certification label placed on each manufactured home pursuant to
the federal standards (24 CFR 3280.8).

3.18., "Imminent safety hazard" means a hazard that presents
an imminent and unreasonable risk of death or severe perscnal
injury that may or may not be related to a failure to comply
with an aprlicable federal standard.

3.19. . "Informal presentation of views" means the
procedural rights guaranteed to any person by Sections 13.4,
13.5, and 13.6 o0f this rule. Any interested person adversely
affected by an order of the Board afier an informal presentation
of views shall be afforded an opportunity for a contested
case hearing if s¢ reguested in writing by the interested
person within ten (10) dayvs ¢f receipt of the order adjudicating
the informal presentaticon of views.

3.20. 7 "Installer™ is the egquivalent of "contractor" as
defined in Section 3.6 of this rule.

3.21. _PInterested person” means any person whose
rights are or may be adversely affected by the Board as a
result of an investigation, informal presentation of views, or

contested case hearing, and who accordingly is permitted to
particivate in such proceedings before the Board.

3.22. TIPIA® .means the Producticon Inspectign Primary
Inspection Agency specified in the federal regulatiocons.

3.23. ’ "Manufacturer" means anv person engaged in
manufacturing or assemblin manufactured homes, including

any person engaged in impeorting wmanufactured homes into the
State for resale. o : :

3.24, "Manufactured home™" means a structure,
transportable in one (1) or more sgecticns, which in the traveling

mode is eight (&) body feet or more in width or forty {(40) body
feaet or more 1in length or, when erected on site, is three
hundred twenty (320) cr more sguare feet, and which is




built on a pérmanent chassis and designed to be nsed as a

dwelling with or without a permanent foundation when connected to .
the reguired wutilities, and includes the plumbing, heating,

air-conditioning, and electrical systems contained therein;

except that such term includes any structure which meets ail

the reguirements of this definition except the size reguirements

and with respect to which the manufacturer voluntarily files a

certificate which complies with the applicable federal standards

{24 CFR 3282.13). Calculations used to determine the number of

sguare feet in  Ta structure .. will be  based on the
structure's exterior dimensions measured at the largest

horizontal projections when entered on site. Unless specifically
indicated to the contrary herein, all references to a
"manufactured home'" means a new gr uged manufactured home.

3.25. "Noncompliance® means a failure of a manufactured
home to comply with a federal standard that does not
constitute _-a defect, serious defect, or imminent safety
hazard.

3.26.7 . "parson™ means any individual, trust,
astate, partnership, corporation, association, cor any cther
legal _entity <recognized by the State, including any State or
political subdivision.

3.27. "Purchaser" means the .  first person purchasing a
manufactured home in geood faith for purposes other than resale.
’ 3.28. "Recovervy Fund" means the State Manufactured Housing
Recovery Fund as established by Sectien 16 of this rule.

3.29. "SAA"  means the State Administrative Agency
specified in the federal regulations.

3.30. "Serious defect” means any failure to conply
with an appliicable federal standard that renders the manufactured
heome or any part thereof net £it for the cordinary use for.
which 1t was intended and which results in an unreascnable
risk of injury or death to gccupanis of the affected
manufactured home. ’ '

3.31. ©"State® means the State of West Virginia.
§42~19-4, Licensure of Manufacturers.
4.1. No person may engage -in the business ©f a

manufacturer-in this sState without a license. Each manufacturer
who desires to engage in business in the State gshall aprly to
the Board for a licdehse. & manufacturer must maintain one (1}
license for 2ach business location in the State. A
manufacturer whe maintains all cof its business locations cut
of the State, but who ships, imports, or delivers manufactursd
homes inte the State, and shall be considered to be engaged in
business in "the State, and must maintain one (1) license for




each out-of~State business location which wiil ship,
import, or deliver manufactured homes into the 3tate. :

4.2. A manufacturer's license shall be wvalid for up to
one (1} year, and shall expire on the thirtieth (30th) day of
June in each vyear, unless sooner revoked or suspended by the
Eoard. _

4.3, Any manufacturer who is not currently licensed to
engage in business in the State, but who desires to be
licensed, shall submit as initial application on forms supplied
by the Board. Each initial application shall be accompanied by
all information reguired by the Board on its forms, including
but not limited to: -

{a) the legal and trade name(s) of the manufacturer;

(b) the address of .  the manufacturer’s wvarious
business lcocations desiring licensure;

(¢} the phone number of sach business location
desiring licensure;

(d} the names and addresses of the owners,
officers, and directors cf the manufacturer;

(e} evidence of the manufacturer's legal authority to
engage in business in the State;

{f} a fee of three hundred dollars ($300.00) for each
business location desiring licensure;

{g) assurance of the manufacturer's financial
responsibility as reguired by Section 16 ¢f this
rule;

(h}) a statement of compliance with all applicable
state and federal standards;

{i) the name(s) of the DAPIA or DAPIAs who inspect the
manufacturer; ; ,

(3) the name(s) of the IPIA or IPIAs who inspeck Lfhe
manufactiurer; : :

{k) a copy of all DAPIA-approved manufactured home
designs currently in use; )

(13} a copy of all DAPIR-approved gualiiy assurance
programs currently in use;

(m)}) a copy of all manufacturing plant certification
reports issued by an IPIA in the past twelive (12)
months; and




{nn) a list of the names of all dealers and/or
distributers in the sState that are authorized to
receive the manufacturer’'s product line.

4.4. aAny manufacturer currently licensed in the State
shall submit an application for licensure renewal on or before

the thirtieth {30th) day of June 1in sach vear. Any renewal
application 1is a wvalid license for a periecd of thirty (30)
days, or until rejected by the Board. It shall be accompanied
by all information required by fhe Board on its Fforms as

spacified by Section 4.3 of this rule, including a renewal fee of
three hundred dolilars ($300.00).

4.5, The Board shall.grant or refuse any initial or renewal
application for a manufacturer's license within thirty (307
days after a proper and complete applicaticon has been filed. TIf
any initial or renewal application is found by the Board te net
constitute .a proper and complete application, the Board may
reguesi additional informdtion. The Board's thirty (30) day
period for acting upon an application does neot commence until a
proper and complete application has_been received by the Board.
Iin no event 'shall any renewal application, compléte or
incomplete, proper or improper, be considered a valid license for
a period of more than thirty (30) days from the date of its
filing. '

4.6, The Board shall grant an initial or renewal
manufacturer’'s license if it finds that the applicant is eligible
toc operate as a manufacturer by viritue of each of the following:

{a) the manufacturer's adegquate financial capaciity;

(b) the manufacturer's record oI compliance with any
lJawful orders of the Board or any o¢ther equivalent
agency for any other jurisdicition, including the
lack of any revocation, suspansion, or
limitation on the manufacturer's license in this
state or any other jurisdicticen; and

(¢) the manufacturer's compliance with the applicable
portions of these rules and with the applicable
federal standards, including receipt of all DAPTA
and IPIA apprrovals and certifications.

4.7. Initial and renewal licenses for manufacturers mav be
granted for some business locations and denied for others if the
facts justify such action. .

4.8. ERach manufacturer shall conspicucusly display its
license at each of its licensged business locations.

4.9. A manufacturer's license 1is not tTtransierable.
Any change 1n the person holding the _ license, including a
change = in the ownership of sole proprietorship, a change of a




partner in a partnership, or the creation ¢f a new corporate
entity, reguires a new license.

§42-19-5. Licensure of Dealers and Distributors.

5.1. No person may engage 1in the business of a dealer
and/or distributor in this state without a license. Each
dealer and/or distributor who desires to engage in business in
the state shali apply to the Board for & license. A dealer
and/or distributoer must maintain one (1) license for each
business location in the state. o

5.2. A dealer's andfor distributor's 1license shall be
valid for~ up to one {1) wvear, and shall expire on the
thirtieth (30th) day of June each vear, unless sooner revoked
or suspended by the Board.

5.37 Any dealer and/or distributer who 1is not currently
licensed to engage in business in the State, but who desires
to be licensed, shall submit an initial applicaticon on forms
supplied by the Board. Each initial application shall be
accompanied by all information regquired by the Board on its
forms, including but not limited to:

(a) the legal and trade name{s) of the dealsr and/or
distributor; )

(b} the address of the dealer and/or
distributor's varicus business locations desiring
licensure;

(¢} the phone number of each business location
desiring licensure;

{(d} the names and addresses of the owners,
officers, and directors of the dealer and/or
distributor; -

(e} evidence cf the dealer's and/or distributor's
legal authority to engage in business in the
state; T - ; )

(£) a fee of one hundred dollars (5$100.008) for each
business location desiring licensure;

{g} assurance of the dealer's and/or
distributor's financial responsibiiity as
required by Secition 16 of this rule;

(h) a statement of compliance with all applicable.
state and feaderal standards;




{1} a list of .the names of all manufacturers in
or out of the State whose product line the dealer
and/or distributor is authorized to receive; and

{(3) a list of the names o0f all salespersons
emploved by the dealer and/or distributor.

5.4. .Any dealer and/or distributor currently 1licensed in
the state shall submit an application for licensure renswal on
or before the thirtieth (30th} day of June in each year. ANy
renewal application is a valid license Zfor a period of thirty
(303 days, or until rejected by the Board. It shall be
accompanied by all information regquired by the Board on its
forms as specified by Section 5.3 of this rule, including a

5.5, The Board shall grant or refuse any initial or renewal
application for a dealer's and/or distributor's license within
thirty (30) davs after a proper and complete application has been
f£iled. If any initial or renewal application is found by the
Board to not constitute a proper and complete application, the.
Board may request additional information. The Board's thirty
(30) day period for acting upon an application does not
commence until a proper and complete application has been
received by the Board. in ne event shall any renewal
application, complete or incomplete, proper or improper, be
considered a valid license for & period of more than thirty (30}
days from the date of its f£iling.

5.6, The Board shall grant an initial or renewal
dealer's and/or distributeor’s license 1f it £finds that the
applicant is eligible to aoperate as a dealer and/or distributor
by virtue of each of the following:

(a) the dealer's and/or distributor's adeguate
financial capacity;

(b} thne dealer's and/or distributor's record of
compliance with any lawful orders of the Board
or any other equivalent agency of any other
jurisdiction, including the lack of .any
revocation, susgpension, or limitation of the
dealer's and/or distributeor's license 1in this
state or any other jurisdiction; and

(c) the .dealer's .and/or distributor’'s compliance
with the applicable portions of these rules and
with the applicable federal standards.

5.7. Initial and renewal licenses for dealers and/or
distributors wmay be granted for some business locations and
denied for others if the facts Jjustify such action. However, if
one business  location qualifies as both a dealer and distributor




under these regulationsg, only one (1) 1license is regquired for
that business location. :

5.8. Each dealer and/or disiributor shall conspicucusly
display its license at each of its business locations.and_at anv

work-site where the dealer and/or distributor is performing

services as defined by West Virginia Code Chapter twentv-one,
Article nine ang this rule. '

5.9. A dealer's and/or distributor's license is not
transferable. Any change in the person holding the licanse,
including a change in the ownership of a sole proprietorship, a

change of a partner in a partnership, or the creation of a
new corporate entity, regquires a new license.

§472~19-6, Licensure of Centractors,

6.1. No person may engage in the business of a
contractor in the state without a license. Each contractor who
desires to -engage in business in the state shall apply to the
Board for a license. A contracktor is regquired to maintain
only one (1) license. Ek contractor whose principal office or
place of business is out of the state, but who desires to perform
contractor services in the state, must maintain a license.

6.2. A contractor's license shall bhe valid for up to
one {1) vear, and shall expire on the thirtieth (30th) day of
June in each vear, unless sooner revoked or suspended by the
Board. ’ - -

6.2. . Any contractor who 1s not currently licensed to
engage in business in the state, but who desires to be licensed,
shall submii an initial application on £forms supplied Dby the
Board. Each initial application shall be accompanied by all
information reguired by the 323¢ard on 1its forms, including
but not limited tfo:

{a) the legal and trade name(s) of the contractor;
{h) the address of the contractor;
(c) the phone number of the contractor;

{d) the names and addresses o¢f the owners,
officers, and direciocrs of the contractor;

(e} evidence of the c¢ontractor's legal authority to
engage in business in the state, including
compliance with W.vVa.Code §11-15-8b;

{f)Y a fee of fifty dollars {(&50.00);

(g) such assurance  of the contractor’s financial
responsibility as reguired by Section i6 of this




rule; and

(h} a statement of compliance with ali applicabhle
state and federal standards.

6.4, ARy contractor currently licensed in the State
shall submit an application for licensure —renewal on or before.
the thirtieth (30th) day of June in each vear. Any renewal
application 1is a wvalid . license for a peried of thirty (30)
days, or until rejected by the Board. It shall be accompanied
by all information reguired by the Board on its forms as
specified bv Section 6.3 of this rule, including a renewal fee of
fifty dollars (s50.00).: Provided, That if a contractor has met

the Lcensin reguirements of this rule and the West Virginia
Contractor Licensing Act of West Virginia ¢Code, Chapter twenty-
one, Article eleven, has aid the annual license fee under West

Virginia Code Chapter twentv-one, Article eleven, Seciion eight,
and has furnished bond or other assurance under West Virginia
Code Chapter twentv-one, aArticie nine, Section ten, he or she
shall not be reguired to pav the annual license fee set forth in
this section. - )

£.5. The Board shall grant or refuse any initial or renewal
application for & contractor's license within thirty (30) days
after a proper and compleite application has been filed. If any
initial or renewal application is found Dby the Board not to
constitute a rroper and complete application, the Beoard may
request additional information. ‘The Board's thirty (30} day
period for acting upon an application does not commence until a
proper and complete apprlication has been received by the EBEoard.
In no . event shall any renewal applicaticon, complete or
incomplete, prdper or impropér, be consgidered a valid license for
a period of more than thirty {(30) days from the date of its
filing. TTTTTT

5.6, The Beoard shaill grant an initial or’ renewal
contractor's license if it finds that the applicant is eligible
TO  operate as a contractor by virtue of each of the following:

(a2} the centractor's adegquate financial capacity;

{b) the contractor's . record of compliance with any
lawful orders of the Board or any other equivalent
agency for any other jurisdiction, including the
lack of any revocation, suspension, or
limitation on the contractor's license in the
state or any other jurisdiction; and

(c} the contractor's compliance with the applicable
portions of these rules and with the applicable
federal standards. R h

6.7. Each contractor shall conspicuously display its
license ‘at 1ts business location.and at anvy work-site where the




contractor is performing services as defined by West Virginia
Code Chapter Twenty-one, Article pine and this rule.

£.8. A~ contractor's license 1is not transferabile. Any
change in the person holding the . license, including a
change . in the ownership of a_ 'sole proprietorship, a change
of a partner - in a Ppartnership, or the "creation cf a new

corporate entity requires a new license.

§42-19-7. Adoption of Federal Stahdards and Regulatiens;
Degignation by HUD as an SAA.

7.1. All new or used manufactured homes manufactured,
shipped, imported, delivered, distributed, sold, leased, or -
installed into or in this state shall be 1in strict
compliance with these rules and with the applicable federal
standards. The '"Manufacturéd Home Construction and Safety

Standards" developed by HUD and codified at 24 C.F.R. §3280.1 et
seq. are hereby adopted in their entirety and incorporated by
reference herein. In addition, the "Manufactured Home
Procedural and Ernforcement Regulations' developed by HUD and
codified at 24 C.F.R. 3282.1 et seg. are hereby adopted in their
entirety and incorporated by reference herein. Likewise, the
"Manufactured Home Consumer Manual Reguirements" developed by
HJID and codified at 24 C.F.R. §3283.1 et seg. are hereby
adopted in their entirety and incorporated by reference
herein. Ne person may manufacture, ship, import, deliver,
distribute, sell, lease, or install a manufactured home in this
State that violates any applicable state or federal standard.

7.2. Each manufacturer, dealer, distributor, or
contractor applving for a license shall provide a statement of
compliance with all applicable state and federal standards.
This statement of compliance shall be gsigned hy a -
responsible officer or person representing the applicant who
has full legal authority to bhind the applicant t¢ its terms.

7.3. The Board shall seek the  approval of HUD to be
designated as an San for purposes of the National
Manufactured Housing Construction and Safety Standards Act of
1974, 42 U.S5.0. §5401 et seq. The Beard is authorized to file
any and ail reguired applications and plans with HUD, and
to employ such perscnnel as .regquired by federal standards, in
order to obtain approval as an SAA (24 C.F.R. 3282.302).

§42-1.9-8. Inspectioclnis; DAPIAs; IPIAs.
8.1. The Board and its authorized agents, employees, and

representatives wmay enter into any business location maintained
by a manufacturer, distributor, dealer, or contractor engaged in

business in = this State for the purpcese o0f 1nspecting and
otharwise ascertaining whether state and federal standards are
being met. any manufacturer, dealer, distributor, or

contractor engaged in business in the state 1s considered to




have given its irrevocrablse consent to such an inspection by the
Board. During the course of an inspection, the Board may inspact

and cCopy any and all records maintained by the
manufacturer, dealer, diztributor, or contractor pursuant to
these rules and the federal standards. Such an inspection mav

occur, announced or unannounced, at any time between the hours of
8:00 a.m. and 5:00 p.m., Monday through Friday, or at such other
reasonable times as considered necessary by the Board in the
exercise of its duties. S

8.2. The Bpard shall be authorized Lo charge an
inspection fee of .82%9.00 per hour, not to exceed $290.0C
per davy, plus an amount representing reimbursement of any

mileage, per diem, and other reasconable expenses incurred in
connection with any inspection authorized by Section 8.1 of this
rule. This inspection fee shall he pavable to the Board
within thirty {30) days of completion o¢f the inspection.

8.3. The federal regulations contemplate the
establishment of primary inspection agencies Xnown as DAPIAS
and IPIAs. -These primary inspection agencies are responsibie
for the enforcement of the federal regulaticons and standards.
The primary inspection agencies perform four (4) Dbasic

enforcement functions. They are:

(a)} approval by a DAPIA of a manufacturer's
manufactured home design to assure that it is in
compliance with federal standards; .

(b) approval by a DAPIA of a manufacturer's guality
control program Lo assure that it is compatible
with the design;

(¢) approval by an IPIA of a manufacturer's
plant facility and manufacturing process to assure
that the manufacturer can perform its approved
gquality control program and can produce
manufactured homes in conformance with its
approved design; and

(d} performance of on-going inspections of the
manufacturing process to assure that the
manufacturer 1is continuing to perform its
approved quality control program and, with
regspect to those &aspects of manufactured homes
inspected, is continuing to produce manufactured
homes in conformance with its approved designs and
in conformance with federal standards.

£.4. The Board nmav develop a DAPIA and/or an IPIA to carry
out such federal eniforcement® func¢fions. If the Board detsrmines
that it will seek to develop a DAPIA and/or an IPIA, it is
authorized to £ile any and all reguired applications and
plans with HUD needed in order to obtain approval as a DAPIA




and/or IPIA, including a - State-exclusive IPIA. The Board
may employ such personnel as required by federal standards for
approved DAPIAs and IPIAs {24 C.F.R. 32282.352).

8.5. If the Board does not seek or obtain the approval of
EUD to act as a DAPIA and\or IPIA, it may participate 1in Jjoint
team monitoring of DAPIAs and IPIAs in conjunction with HUD.
The Becard may also independently monitor the performance of
DAPIAs and IPITAs acting within the State in cocordination with
HUD monitoring.

8.6. The Board shall be authorized to charge the following
inspection fees when performing any ~of its duly authorized
functions as an approved DAPIA and/or IPIA:

(a) a fee of '$30.00. per hour, not to excesd
$300.00 per day, for conducting manufactured home
initial design or design change evaluations:

{b) a fee of _$30.00 per hour, mnot to exceed
$£300.00 per day, for conducting manufacturer
gquality control program evaluatiocns;

(c) a fee of 430.00 per hour, not to exceed
$300.00 per day, for conducting initial and
ongoing manufacturing plant inspections; and

(d) an amount representing reimbursement of any
mileage, per diem, and other reasonable expenses
incurred in connection with any of the above.

8.7. The DAPIA and IPIA inspection fees shall be
payvable to the Board within thirty (30} days of completion of the
inspection. ’ - ’

8.8. When the Board is finally approved by HUD as an SAA,
cach manufacturer shall also pay a monitoring inspection fee in
an amount established from time to time by HUD £for each
transportable section of each manufactured housing unit produced
by a manufacturer in the State, This menitoring inspection
fee is pavable directly to HUD.

§42-19-9, Labeling, Recocordkeeping, and Reporting.

o.1, The HUD 1label affixed to each transportable
section of each manufactured home for sale or lease in  the
United States shall bhe the only label reguired by the Beoard,
No manufactured heome shall be shipped, imported, delivered,
distributed, sold, 1leased, or instailed into or in the state
without a HUD label.

9.2. The HUD data plate afiixed to each manufactured home
for sale or lease in the United States shall bhe . the only data
plate reqguired by the Board.. No manufactured home shall be




shipped, inported, delivered, distributed, sold, leased, or
installed into or in the state without a HUD data plate.

8.3, N¢ person may remove a EUD label or data gplate
from a manufactured hone.

9.4, Each licensed manufacturer shall maintain records of
the following for each manufactured home manufactured in this
state, " or shipped, imported, or delivered to a dealer,

distributor, purchaser, or other person in this state:
{a) the information contained on the HUD data plate;
() the date of affixment of the HUD label; and

{c) the name and address of the dealer, distributor,
purchaser, or other person to whom the
manufactured home was first shipped, imported, or
delivered by the manufacturer.

g9.5. Each licensed manufacturer "shall . report the
information outlined inm Section 9.4 of this rule to the RBeard
on a guarterly basgis, c¢overing the periocds July 1 to September
30, October -1 €0 December 31, January 1 to March 31, and April
i to June 30. These reports shall be due no later than Octobker
31, January 31, 2pril 30, and July 31, respectively.

9.6, " Bach licensed dealer and/or distributeor shall
maintain records of the following for. each manufactured home
shipped, L1mported, or delivered to it by a manufacturer,
distributor, dealer, or other person:

{a) the information contained on the HUD data plate;

{b) whether the manufactured home containsg a HUD
label;

{c¢) that the manufactured home has Dbeen
inspected upon deliverv to determine if it has
been damaged, and 1f all furniture, apprliances,
firxtures, and other devices are in place and
operable;

(d) the extent of any damage found upon inspection;

(e} whether any alterations to the manufactured
home were made by the dealer and/or distributor, -
including any repairs;

(f} The name and address of the purchaser or other
persgon to whom the manufactured home was shipped,
imported, delivered, =so0ld, or leased by the
dealer and/or distributor.




9.7. Each licensed dealer and/or distributor shall report
the information outlined in Section 8.6 of this rule to the
Board on a guarterly basis, covering the periods July 1 to
September 30, October 1 fo December 31, January 1 to March 31,
and April 1 toe June 30. These reporits shall be due no later
than Cctober 31, Januaryv 31, April 3¢, and July 31, respectively.

©.8. Each licensed contracter shall maintain records of
the following for each manufactured home which it transports
and/or installs in the state:

{a} the information contained on the HUD data plate;

{(b) whether the manufactured home contains a HUD
label;

{c}y the manner of transport and/or -"installation
of the manufactured home;

{d) whether the manufactured home was damaged
in any way during transport and/or installation,
and the extent of such damage;

(e) whether any alterations to the manufactured
home were made by the contractor, incliuding any

repairs; and

(£) the name and address o¢f the purchaser or cther
person to whom the manufactured home was
transported and/or installed.

9.5. Each licensed contractor shail report the
information outlined in Section 9.8 of this rule fto the Board
on & guarterly basis, covering the periecds July 1 to September
30, Oc¢tober 1 to December 31, January 1 to March 31, and april
1 to June 30. These rTeports shall bhe due nco later than October
31, January 31, April 30, and July 31, respectively. ’

9.10. Wwhen the Board receives approval as an SAA, each
IPIA shall file reports with the Board in accordance with the
federal regulations. =~ ~ ) ' =

9.11. When the Board receives approval ~ as an SaA, it
shall he authorized and is directed to £ile. reports witihh HUD
in accordance with the federal regulations. :

9.12. HNothing in these rules . shall be construed to
gxcuse or sxempt any manufacturer, dealer, distributer,
contracter, DAPIA, or IPIA Ifrom complyling with any
recordkeeping or repotrting regulirements mandated by the
federal regulations.

§42-19-10. Consumer Manuals; Installation.




10.1. "Each purchaser ¢of a manufactured home in the state

shall be provided with a HUD=-approved .. consumer . manual
applicable . to the manufactured home purchased. No
manufacturer, dealer, distributor, or contractor may interfere

with the distribution of a HUD-approved consumer manual.

10.2. All new and used manufactured homes installed in
the state shall be installed: ) )

(a) in accordance with the home manufacturer's
recommendations contained in or accompanving the
consumer manual reguired by 24 CFR 3283; or

(b) in accordance with a competent design
certified in writing by a registered professional
engineer and/or architect; or s

(c}) consistent with the recommendations published
by the American National Standards Institute,
2225.1 Installation Standard for Manufactured
Homes; or ' - .

{d) for used homes only, any generally accepted
commercial method reviewed and approved from time
to time by the Board. .

§42-19-11. BAlterations and Repairs.

11.1. No alteration or repair shall be made to any new oY
used manufactured home by a dealer, distributor, or contractor
which directly causes a failure.to conform with applicable state
and federal standards.

11.2. A&lterations or repairs made to a used manufactured
home by a dealer, distributor, or contractor shall be
degigned to promote compliance with applicable state and
federal standards provided, that a dealer, distributor, or
contractor shall not be cokhligated Lo bring a used manufactured
home into full compliance with applicable state and federal
standards. It is the intent of  this provision to allow and
encourage dealers, distributors, and c¢ontractors to make
degirable alterations and repairs to used manufactured homes,
including alterations and repairs which do not bring such used
homes. inte full compliance with all applicable standards, sc leng
as the alterations and repairs so made do not directly create a
condition of noncempliance which did not previcusly exist.

§42-1%-12. Transportation.

12.1. . The tTransportation of any naw or used
manufactured home shall be accomplished in a manner that allows
the new or used manufactured home to withstand the adverse

effects of transportation shock and vibration without 1ts
degradation or the degradation of its component parts. Iin no




event shall any transpottation method be utilized which causes
a failure ©df any new or used manufactured home. to conform with
applicable state and federal standards.

12.2. Manufactured homes shall not be transported at
speeds in excess of f£ifty (50) miles per hour.

§42-158-13. Complaint Handling.

13.1. All complaints t©to the Board shall be in writing and
shall ‘specify the name, address, and phone numbexr of the
person lodging the complaint, The Board, on its own
initiative, may file complaints. The Board shall review each
complaint to determine whether it  should dismissed, or subject
to such other action as specified by the rules..

13.2. A copy of every complaint shall .be forwarded to the
person named in the complaint. Upon receipt, the person named
shall have twenity (20) days in which teo respond to the complaint
in writing. If, upon consideration of the complaint and the
response, the Board determines that no violation of any
applicable state or federal standard has occurred, the Board
may dismiss the complaint through the issuance of a written
order setting forth the basis for the dismissal. If£, however,
the Board determines that £further review or other action is
necessary, the Board may proceed as set forth by this rule.

13.3. The Board and its authorized agents, employees, and
representatives may independently investigate the basis for any
cemplaint £iled. During the c¢ourse of its . investigation, the
Board mayv conduct such inspections as are described in Section

8.1 of this zrule. If at any time during the course of its
invegstigation it becomes apparent that no violation ¢f any
applicable state or federal standard has og¢curred, the Board

mnay dismiss the complaint in the manner set forth in Section
13.2 of this rule. o

13.4. The Board may ai any time after the receipt of =&
complaint issue & written notice of 1its intent to conduct an
informal hearing. Notice of such intent shall be provided to all
interested persons by certified mail at least ten (10 days in
advance. This notice of intent to conduct an informal
presentation of views shall include:

(a) a statement of the time, wplace, and nature of the
proceeding;

(b) a statement of the subject matter o¢f the
proceeding, and if appropriate, an order to .show
cause why the Board sheould not impose a sanction
upon the interested person or persons named; and

{¢) a summary of how the proceeding shall be
conducted and by whom, it being specifically




recognized that a hearing examiner may be
appeointed by the Board for this purpcse.

13.5. An informal hearing of views shall be written or
oral, or both, at the socle discretion of the Board. Tastimony
under oath or affirmation shall not be required, ner - shall
cross-examination or rebuttal evidence be permitted,. The rules
of evidence as applicablie in the circuit courts of the state
shall not prevail, nor shall the presence of Ilegal counsel
be permitted. 2 stenographic or mechanical tLranscript of
the proceeding shall not be meaintained. If a hearing
examiner is appointed, the hearing examiner shall prepare a
written summary of any oral progeedings. The purpose of an
informal presentation of views 1s to allow the gathering of
information at a minimum of cost and time for hoth the Board
and interested persons, while facilitating £fully informed -
decision-making by the Board.

13.6. The Board shall issue a written order within thirty
(30) days after the completion of an informal presentation of
views. The order shall include a brief statement of findings
and conclusions, with specific  references toc principal
supporting items o©of evidence . as well as the reasons or
basis therefor. e T = ST -

13.7. The Board, in the exercise of its discreticon, may
forege an informal hearing of views and institute a contested
case hearing (formal presentation c¢f views)_at any time after the

filing of a complaint. Morecover, anvy interested person
adversely atfected Dby an order of the Board after an
informal presentation of views may make a written reguest for a
contested case hearing within ten (10) days of raceipt of .the

order adijudicating the informal hearing. A contested case hearing
shall be conducted in accordance with the preocedural rules of
the Board as set forth at 52 C.F.R. 1, Section 1.1 et seg. as
wall as W.Va. Code §2%A-5-1 i seq.

13.8. Any interested person, including the Bcard,
involved in any investigation of a complaint, informal
hearing, or contested case hearing (formal hearing) may at any
time propose a settlement which may be entered into with the
consent of all interested persons and the Board. Final
acceptance ©f a settlement shall be memorialized in a
settlement  order and signed by the Board and all interested
DersSons. The execution of a £final settlement order shall

immediately terminate any related proceedings, and shall be
kinding upon the Board and all interested parties.

13.9., All. proceedings, reports, vrecords, complaints, and
nondeliberative materials of the Bocard shall be open to the
public - to the same extent as permitted under the Open
Governmental Proceedings Act, W.Va. Code §6-9A-1 et seqg., and
the Freedom of Information Act, W.Va. Ccde $§29B~1~1 et sedg.




§42-19-14, Imminent Safety Hazards, Serious Defects, Defects,
Neoncompliances.

i4.1. ©Notwithstanding any of this rule to the contrarvy,
when the Board is approved by HUD as an SAA, it shall be guided
by procedures adopted by HUD at 24 C.F.R. §3282.401 through
§3282.416 . when dealing with consumer - complaints or other
information indicating the possible existence of an
imminent gafety hazard, serious defect, defect, = or
noncompliance of a  manufactured home manufactured by a
manufacturer located within the state. "The aforementioned
federal regulafions aré hereby adopted in their entirety and
are incorporated by reference herein. _The Board shall oversee
the handling of such consumer complaints in accordance with these
federal regulations.

la.,2, Manufacturers are . reguired by the federal
regulations to maintain records relating to notification and
correction of . imminent safety hazards or sericus defects of
manufactured homes. . . In some cases, manufacturers are
required to provide notification of defects, in accordance
with 24 C.F.R. 3282.404(a). These records include, but are not
limited to, the following: )

(a} records of all investigations and
ingpections undertaken to determine whether
there exists an imminent safety hazard,
serious defect, defect, or nonceompliance in its
manufactured homes.

{b) records of all determinations regarding
the existence or nonexistence vf such an
imminent safety hazard, sericus defect,
defect, or noncompliance;

{c) records of all plans for notification and
correction of any imminent safety hazard or
serious defect, and in some cases notification
of defects, including copies of the actual
notices sent and the lists of the persons
notified;

(d) records of all &orrecticons and attempted
correcticns undertaken; and :

(e) records of all completion feports filed
pursuant to 24 C.F.R.§3282.4712{(e),

14.3. To assist the Board in overseelng the handling of
consumer complaints ~in accordance with the federal standards,
the Board shall inspect the records identified in Section 14.2
hereinabove no  less fregquently than once every twelve {(12)
months for each manufacturer located within the State. If
the Board finds that a manufacturer is not acting in




compliance with 24 _C.F.R.§3282.401 through §3282.416, the
Board shall schedule the  matter for a contested case hearing
unless cne of the following acply:

{a) the affected manufactured homes were
manufactured in more than one state;

(b} there exists an imminent safety hazard; or
{c¢) there exists a serious defect.
If subsecticns 14.3 (a}, (b), or (c) above applies, the

matter shall be referred by the Beard to HUD for immediate
handling. )

14.4, At the conclusion of any contested case hearing
conducted pursuant to Section 14.3 of this rule, and the
subseqgquent issuance o©f the Board's order, the manufacturer may
seek an appeal in acceordance with W.Va. Code $§28%A-5-4.
Alternatively, the manufacturer may, pursuant to 24 C.F.R.
§3282.407 (c) (2}, appeal to HUD within ten (10) days after
receipt of the Board’'s order.

§42-19-15. Disciplinary Sanctions.

15.1. The Beard may impose sanctions upon any person
for any of the foliowing reasons:

{a} the manufacture, sale, 1lease, o0offer Ifor sale
or lease, or the introduction, delivery, or
importation into this State of any manufactured
home on or after the effective date of any
applicable state or federal standard, which home
does not cemply with such standard: provided
however, that this subseciion shall not apply to
(i) the sale or the offer for sale of any
manufactured home aiter the first purchase of
it in good faith for purposes other than reszle,
(1i} any perscn who establishes that he did net
have reason to know in the exercise o¢f due care
that such manufactured home is not in conformity
with applicable state or federal standards, or
{iii) any person who, prior to such first
purchase, heolds a c¢ertificate by the
manufacturer or importer of manufactured home to
the ~effect that manufactured home conforms teo all
applicable federal. standards, unless ths person
knows that the manufactured home does not conform;

{hy the failure or refusal to permit Beoard

access to or copving of records, or the failure fo
make reguired reporis or to provide information,
or the failure oxr refusal to permit entry or




(g)

(h)

inspection as requirved by these rules;

the failure to furnish notification and
correction of any defect as reguired by 42 U.5.C.
§5414 and 24 C.F.R. $§3282.401 through §3282.416;

the failure to issue a certification reguired by
42 U.8.C. 85415, or to issue a certification to
the effect that a manufactured home conforms to
all applicable federal standards if such person
knows or in the exercise of due care has rezscon
to know that such certification 1i1ig false or
misleading in a material respect;

the failure to .establish and maintain records,
make reports, and provide information as the Beard
reguires. under these rules, or the _faillure to
permit, upon reguest of a person duly authorized
by the Board, the inspection of appropriate books,
papers, records, and documents relative to
determining whether a manufacturer, dealer,
distributor, or c¢ontractor - has acted or is
acting in compliance.with these rules or the
federal standards;

the issuance of a certification pursuant to 42
U.5.C. $5403(h) if salid person knows ¢or in the
exercise of due c¢are has reascn to know that
the certificaticn is false or misleading in a
material respeci; -

the submission of any information or statements to
the Board, HUD, a DAPIA, cor an IPIA which are
known by the perscn submitting such informaticn to
be false or misleading in a material respect;

the criminal conviction ©f any person by any
competent state or federal court, which criminal

conviction directly relates to the business of a
manufacturer; dealer, distributor, o¢or contractor;

the application to any person by any
competent state or federal authority of any
disciplinary action which directly relates to the
business of a manufacturer, dealer, distributor,
o> contracteor, including but not limited to, a
fine, licehse suspension, license revocation, or
license denial; ’

the operation of any business localtion engaged
in business in the state as a manufacturer,
dealer, distributor, or rtontractor without a
iicense;




(X} the failure to meintain adeguate financial
agsurance as reguired by Sec¢tion 16; of this rule;

(1) fthe refusal to allow the Board to conduct
inspections as permitted by these rules;

{m) the failure teo pay any £fee reguired by law,
these rules, or the federal standards;

(nn} the removal of any HUD label or HUD data plate
from a new or used manufactured hone;

{0) the destruction or permanent removal by a
manufacturer, dealer, distributor, or contractoer
of a . HUD=-approved consumer manual Efrom a
manufactured home, thereby depriving a consumer of
the use cof a manual;

{p} the vioclation of the state or federal
transpertation or installaticn standard applicable
to a new or used manufactured home;

{g) the making of any deceptive, false,
fraudulent, or misleading representation to any
consumer cf a new or used manufactured home;

{1r) the shipment of a manufactured home by &
manufacturer to a dealer and/or distributor in
this state that is not properiv licensed by this
state;

{8) the acceaptance of a manufactured home by a dealer
and/or distributor from a manufacturer unot
properly licensed hy this State;

{£Y the utilization of contract installation/repair
services hv a dezler cor manufacturer Tfrom &
contracfor that is not properly licensed Dy this
state, i

(t) {(u) the migszprropriation of funds of a consumer
or prospective consumer of a new or used
manufactured home;

(u} (v} the failure to fulfill any written or
implied warranty obligation applicable To any new
or used manufactured home;

(v) {w) the failure to comply with anv order issued
by the Board, including any settlement order; and

{w) {x} the violation of any other rule promulgated by
the Board.




15.2. A determination by the Becard that a perscn has
committed any of the viclations outlined in Section 15.1 of this
rule shall lead to the imposition of such disciplinary sanctions
as determined appropriate by the BRBoard under the facts and
circumstances of the case. _ The Board .may apply any one or
more of the following sancitions:

(a) a public reprimand;

(b} a civil fine not to exceed one thousand dollars
{$1000);
{c¢) suspension of license o©of a manufacturer,

dealer, distributor, or contractor;

{d) revocation of the license of a manufacturer,
dealer, distributor, or contractor; or

{e) denial of an application for 1licensure filed by
any manufacturer, dealer, distributor, or
contractor.

15.3. A ¢ivil fine may Dbe imposed. for each separate
viclation with respect to each manufactured home, except that the
maximum penalty shall not exceed one miliion dollars ($1,000,000)
for any related series of viclations occurring within one (1)
vear from the date of the first violation. o

i5.4, A suspension may be issued by the Board for any
pericd of time up teo and including the remaining term of the
current license of the manufacturer, dealer, distributor, or
contractor in guestion. At the end of the designated
suspension period, the manufacturer, dealer, distributor, or
contractor may aprply for reinstatement of a license pursuant
to the provisions of Sections 4.3, 5.3, or 6.3, of this rule, as
applicable.

15.5. A revocation mavy be issued by the Beoard for any
pericd of not less than one (1) nor more than five (5) vyears.
AL the end of the designated revocation period, the

manufacturer, dealer, distributor, or contracitor may re-apply for
a license pursuant tce the provisions of Section 4.3, 3.3, or
6§.3 of this rule, as applicable’ B T ) N

15.86. A determination by the Board to deny an
application for licensure shall disgualify the applicant from
re-applying . at any time during the subseguent twelve (12)
month period, unless ‘the Board agrees Lo consider a
rae-application within a lesser time pericd Ly so designating
its willingness to consider a re-application within its order o
denial. T T -

13.7. The determination to impose a public
reprimand, fine, license suspension, license revocation, or




license denial “may Dbe undertaken by the Board as a result of
gither an informal  presentation o¢f views as outlined in
Section 13 of this rule, or after a contested case hearing:
Provided that if¥ the action is taken by the Board after an
informal presentation of views, tThe issuse of the public
reprimand, £fine, 1license suspension, license revocation, or
license denial shall bhe nade the subject of a contested case
hearing if so regquzstedl in writing by an interested party within
ten (10) davs after vreceipt o©f the order adjudicating the
informal presentation of views. The purpose of this provigion
is to assure that any interested person adversely affected by a
decision of the Board is afforded those rights delineatsd at
W.va. Code §21-9-5(h), §29a-5-1 et seq., in a contested case
hearing de novo.

15.8. ©Nothing in these rules shall be consirued to limit or

restrict- in any manner other c¢ivil or criminal remedies available
under the law to any person.

§22-19-16. State Manufactured Housling Recovery Fuud.

ig.1. There 1s hereby created the State Manufactured
Housing Recovery Fund within the special treasury account
desgscribed at W.Va. Code §21-%9-9{(g). The primary purpcse oI the

Recovery Fund i1is to repair manufactured homes sco as to conform
to applicable federal and state regulaticns and te held an
amount of financial assurance from each licensed manufacturer,
dealer, distributor, or contracitor as reguired by this rule.

16.2. The Boar shall collect the following annual
assessment fee in satisfaction of each licensed
manufacturer’'s, dealer's, distributor's, or contractor's
regquired assurance of financial responsibility:

(a) $2,500.00 for each manufacturer's licensed
business location,

(b} $1,000.00 for each dealer's and/or distributor's
licensed business location; and

(c) $500.00 for each licensed cantractor.

These assessments shall be collected annually at the
time of the filing of &ll initial and vrenewal license
applications: provided, that i1f the balance of the Recovery Fund
ol the thirtieth (30th) dav of June of any year eguals or
exceeds three hundrsed thousand dellars . ($300¢,000), then no
assessments shall be c¢ollected from any  previously licensed
manufacturer,  dealer; distributor, or contractor for the next
licensure period. New applicants for licensure shall bhe
ragquired to pay the applicable assessment fee regardless c¢f the
balance of the Recovery Fund.




16.3. Aany manufacturer, dealer, distributor, or contractoer
who applies for license within sixty (60) days of the effective
date o©f these rules may elect to pay the initial assessment fee
in three (3) equal installiments as follows:

(a} the first installment shall be paid with the
application;

{b) the second installment within ninety (90) davs;

(c) the third installment within one hundred eighty
{180) davys.

Initial. and renewal applications filed . after this
initial sixty (60) day periecd must include payment in full of all
assessment fees. ) B - .

16.4, "The Board shall be authorized at any time Lo make
special assessments upon all licensed manufacturers, dealers,
distributors, and contractors if the Board determines that such
assessments are necessary to maintain the fiscal integrity of
the Recovery Fund. In no event may a special assessment be
issued by the Board until or unless the balance of the Recovery
Fund falls beliow twoe hundred £ifty thousand dollars ($250,000).

15.5. All assessments collected under the foregoling
provisions shall be deposited in the Recovery Fund maintained
within the special treasury account described at W.Va. Code
§21-5-9(qg), and shall ©bDe used solely for the purposes described
in this section. The assets of the Recovery Fund may be invested
and reinvested by the Beard in accordance with applicable law.
Interest revenues derived from the Recovery Fund shall be used
solely to maintain the Recovery Fund.

16.6, ~All fines paid  to the Board pursuant to any
discipiinary action conducted pursuant to Section 15 of this
rule shall be deposited by the Board in the Recovery Fund.

16.7. After the completion of any informal
presentation of views or a contested case hearing involving =a
licensed ‘manufacturer, dealer, distributor, or contiractor

pursuant to Section 15, of this rule the Board may determine that
in lieu of  impogsition of a public reprimand, fine, license
suspension, or license revocation, the Board may instead direct
in its order that the licensed manufacturer, dealer, distributor,
or contractor pay an amount to an aggrieved consumer for damages
actually incurred. Such pavment shall be directed by the Board
oniv if: T o : )

{a) a rule viclation has been determined to exist
under Section 15.1 of this rule: provided, that
if such violation has been determined as a result
of an informal presentation o¢f vwviews, the
issue of such vioclation and the direction to pay




compensation shall be made the subject of a
contested case hearing if sco requested in writing
by the manufacturer, dealer, distributor, cr
contractor within ten (10) days after receilpt
of the order adjudicating the informal
presentation of views;

(b) the public interest and welfare 1s not harmed
by the payment of compensation in lieu of a
public reprimand, fine, license suspension, or
license revocation; and

(c} the payment of compensation achieves the
desired disciplinary purpose.

16.8. Any amount directed to be paid to an aggrisved
consumer pursuant to Section 16.7 of this rule shall be
limited to actual, compensatory damages. Such compensation shall

not include attorney’'s fees, punitive or exemplary damages,
ar other legal or court costs. It is the purpose of these
rules to strictly 1limit the compensation to that amount

designed to make the _aggrieved consumer ~whole for .damages
sustained as a. result of . the actiong of the manufacturer,
dealer, distributor,. or. contractor. L -

16.9. TIf any amount directed to be wpaid to an aggrieved
consumer is not paid by the manufacturer, dealer, distributor, or
contractor within thirty (30) davs following receipt of the
Board's order and the manufacturer, distributor, or contractor
has failed to reguest a contested case hearing, or if one has
already been held, to reguest a timely appeal, then the
Board shall, upon reguest pay the amount directed £from the
Recovery Fund if:

(a) +the Recovery Fund balance is sufficient to pay the
amount directed;

(b} <the aggrieved consumer has assigned to the
Board 21l rights and c¢laims that he or she has
against the manufacturer, dealer, distributor, or
contractor in guestion; and

{c¢) the aggrieved consumer has agreed to subrogate
the Board to all of his or her rights to the
extent of thespayment amount directed,.

16.10. In no avent shall =any compensation be paid from
the Recovery Fund which exceeds ten thousand dollars ($10,000)
for any cone (1) violation by any one {1) licensed manufacfurer,

dealer, distributor, or contractor, or which exceeds twelve
thousand five hundred dollars (312,500) for any series of
violaticons by any one {1) licensed contractor, twenty-five

thousand dollars ($25,000) for any series of wviolations by any
one (1) licensed dealer and/or distributor, or seventy-five




thousand dollars. ($75,000) for any series o¢f vicolations by
any one {1) licensed manufacturer.

16.11. 'An aggrieved consumer shall have no ¢laim, action,
or legal right to any payment from the Recovery Fund. The
decisicn to. award compensation from the Recovery Fund shall fall
solely within the sound discretion of the Board acting in
accordance _.with <these rules. In nao event shall any
aggrieved gonsumer be permitted . to  participate _as an
interested Pperson in any Board actiocon, nor shall such consumer
be entitled to appeal, challenge, or contest the Beard's
direction to pay or to not ray compensation. It is the purpose
of these 7rules to establish a Recovery Fund for the
protection of manufactured home consumers, and to have the Board
represent the interests of such consumers in disciplinary
proceedings  against manufacturers, dealers, distributeors, and
contractors. - - - -

16.12. Any licensed manudfacturer, dealer, distributor,
or ccohiractor who does not seek either a contested c¢ase hearing
or appeal, as appropriate under the circumstances, and who fails
to institute pavnent within the time pericd specified in
Section 16.9 of this rule, shall reimburse the Recovery Fund
for any amcunt paid on its behalf . by the Recovery Fund plus
interest calilculated at the rate of ten percent (10%) per
annum. In- addition, the Board shall be authorized to suspend
or  Trevoke the . license of such manufacturer, dealer,
distributor, or contractor forthwith and without further
proceedings until full reimbursement to the Recovery Fund 1is
made. - Any person that maintains a substantial ownership
interest (five percent [5%] or more} in any licensed
manufacturer, dealer, disttributor, or contractor that hag failed
to provide for Ffull reimbursement fto Lthe Recovery Fund shall be
disgualified from maintaining anv substantial ownership interest

{five perdéent [5%] or more} in any other licensed
manufacturer, dealer, distributer, or contractor. The Board
shall Dbe -authorized to deny any application for licensure
filed by any person that is substantially owned (five percent
[5%] or T more} by any préviously defaulting manufacturer,
dealer, distributor, or contractor, or any substantial owner
thereof (five perceni [5%] or mare}. This provision shall
aprly until the previously defaulting mangfacturer, dealer,
distributor, or - conhtractor, - or..substantial owner = thereof
(five percent _[5%] or more}l, has made. full reimbursement

to the Recovery Fund.

16.13. Nothing in these rules shall he construed to
limit 6r restrict in anvy manner other c¢civil or criminal
remedies avallable under the law to any person. :

16.14. The Board may utilize anvy funds contalned in the
Becovery Fund 1in excess of four Thundred thousand deollars
(s40Q0,000) for such consumer and »public education activities
that are related to- manufactured homes as the Board




considers appropriate.
§42-18~17. Severability.

17.1. If any provisions of these  rules or their
aprlication to any person be held invalid, such invalidity shall
not affect the provisions or application of the rules which can
be given effect without _the invalid provisions or application,
and to this end the provisions of these rules are declared to
be severakie. . -




