WEST VIRGINIA

SECRETARY OF STATE
KEN HECHLER PECEIVED
ADMINISTRATIVE LAW DIVISION B3 A5 15 10T 21

Form #3 il il als

NOTICE OF AGENCY APPROVAL OF A PROPOSED RULE
AND
FILING WITH THE LEGISLATIVE RULE-MAKING REVIEW COMMITTEE

AGENCY: _ West Virginia Division of Labor - TITLE NUMBER: 42

CITE AUTHORITY __WV_Code 21-5-4

AMENDMENT TO AN EXISTING RUL_.E: YES. X NO___
IF YES, SERIES NUMBER OF RULE BEING AMENDED: R I« J
TITLE OF RULE BEING AMENDED: __West Virginia Manufactured Housing

Construction and Safety Standards Board

IF NO, SERIES NUMBER OF NEW RULE BEING PROPOSED:

TITLE OF RULE BEING PROPOSED:

THE ABOVE PROPOSED LEGISLATIVE RULE HAVING GONE TO A PUBLIC HEARING OR A PUBLIC
COMMENT PERIOD IS HEREBY APPROVED BY THE PROMULGATING AGENCY FOR FILING WITH
THE SECRETARY OF STATE AND THE LEGISLATIVE RULE MAKING REVIEW COMMITTEE FOR

/G_LM

Aughorized Signature




APPENDIX B

FISCAL NOTE FOR PROPOSED RULES

Rule Title: WV Manufactured Housing Ceonstruction and Safeity Standards
Type of Rule: _Jéﬁﬁzgislative ____Interpretive _  Procedural

Agency West Viraginia Division of Laber

Address Room #3119, Building #3, Canitol Complex

Charlegton, W 25308

1. Effect of Proposed Rule

ANNUAL FISCAL YEAR
IRCREASE DECREASE CURRERT REXT THEREAFTRR ]
ESTIMATED TOTAL $ $
COST * o * * o 0 0

PERSONAL SERVICES

CURRENT EXPENSE

REPALRS &
ALTERNATIONS

EQUIPMENT

OTHER

2. Explanation of above estimates: The effect of this rule change
en the fiscal operation of the Division will be nothing.

3. Objectives of these rules: Modify administrative hearings
requirements and define certain installation reguirements
for manufactured homes.




WV Manufactured Housing Construction and Safety
Rule Title: Etandards Board -

4. Explanation of Overall Economic Impact of Proposed Rule.
a. Economic Impact on State Govermnment.
None
B. Economic Impact on Political Subdivisions; Specific

Industries; Specific groups of Citizens.

None
C. Economic Impact on Citizens/Public at Large.
None
Date: Augusk 12, 19004
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DATE:

TO:

FROM:

August 12, 1994

LEGISLATIVE RULE-MAKING REVIEW COMMITTEE

West Virginia Division of Labor

West'Vlrglnla Manufactured Housing

LEGISLATIVE RULE TITLE:Construction and Saf ety Standards Board

1. Authorizing statute(s) citation wv code 21-9-4

Date filed in State Register with Notice of Hearing

July 12, 1994 (filed for public comment period, only)

What other notice, including advertising, did you give
of the hearing?

Notice to trade associastion

Date of Hearing(s)_None (public comment period uged)

Attach 1list o¢f persons who appeared at hearing,
comments received, amendments, reascns for amendments.

Attached none No comments received rone

Date vou filed in State Register the agency approved
propesed Legislative Rule following public hearing:
(be exact)

August 12, 1994

Name and phone number(s) of agency person(s) to
contact for additional information:

andrew A. Brown (304) 558-78%0




If the statute under which you promulgated the submitted
rules reguires certain findings and determinations to be
made as a condition precedent to their promulgation:

a. Give the date upon which you filed in the S&tate
Register a notice of the time and place of a hearing
for the taking of evidence and a general description
of the issues to be decided. o

N/&a

b. Date of hearing: N/A

c. On what date did you file in the State Register the
findings and determinations required together with the
reasons therefor?

N/&

d. attach findings and determinations and reasons:

Atrtached None




SUMMARY OF RULE

This rule sets administrative procedures for the enforcement of
the West Virginia Manufactured Housing Censtruction and Safety
Standards Act, WV Code §21-9. By specific S=ction, the fcllowing
is offered as a general summary of the Rule.” :

Se¢. 1. GENERAL.

Scope. This legislative rule governs licensing, Iess,
standards, the handling of complaints, sanctions, the recovery
fund, and all other matters relevant to the designation of the
Board as a State "Administrative Agency under the National

Manufacture@ Housing Censtruction and Safety Standards Act of

1974, 42 U.S.C/ §5401 et seq.
Authority. WV Ccde §21-9-4,

Sec. 2. APPLICATION AND ENFQRCEMENT.

Application. The rule appliss to the Board and to all
persons, materials and transactions governed by or otherwise
within the jurisdiction of the Board. -

Enforcement. The enforcement of the rule 1s vested with
the Board,.

Sec. 3. DEFINITIONS. Establishes the definitions of certain terms
used throughout the rule which are generally used in the
manufactured housing industry and as established by Code.

Sec. 4. LICENSURE OF MANUFACTURERS.

Establishes licensure criteria, renewal criteria, term of
licensure, rosting " reguirements and restrictions for
manufacturers of manufactured housing.

Sec. 5. LICENSURE QOF DEALERS AND DISTRIBUTORS.

Establishes licensure criteria, renewal criteria, term of
licernsure, posting requirements and restrictions for dealers and
distributors ¢f manufactured housing.

Sa¢., 6. LICENSURE QF CONTRACTORS.

Establishes licensure c¢riteria, renewal criteria, term of
licensure, posting requirements and restrictions for contracters
who install, repair or modify manufactured housing.

Sec. 7. ADOPTION OQOF FEDERAL STANDARDS AND REGULATIONS;
DESIGNATION BY HUD AS AN SSA.
Adopts the requirements of 24 C.EF.R. 3280.1 et seg which

gqualifies the Board tc Act as a State Administrative Agency under.

Federal HUD Code.

Sec. 8. Inspections; DAPIA; IPIA.
Establishes inspection criteria, authority, and fees for
the inspection of facilities governed by the Board., This section
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primarily deals with manufacturing facilities and there are
currently no such facilities operating in West Virginia.

Sec. 8. LABELING, RECORDKEEPING, AND REPORTING.

Affirms labeling reguirements of Federal HUD code, sets
recordkeeping requirements of licensees, and sets reporting
criteria for licensees.

Sec. 10.CONSUMER MANUALS; INSTALLATION.

Affirms Federal HUD reguirement to deliver HUD-approved
consumer manuals and sets installation requirements for all
manufactured housing.

Sec. 11.ALTERATIONS AND REPAIRS,
Sets very basic ¢riteria for the altering or repairing of
a manufactured home,

Sec., 12.TRANSPORTATICON.
Sets Dbasic criteria for the transpoertation of a
manufactured home.

Sec. 13,COMPLAINT HANDLING.

Establishes procedure for the handling of consumer
complaints in accordance with 52 C.F.R 1, Section 1.1 et seg. and
WV Code §29A-5-1 et sed.

Sec. ~ 14,.IMMINENT SAFETY HAZARDS, SERIQOUS DEFECTS, DEFECTS,
NCONCOMPLIANCES. .

Primarily, this section adopts Federal requirement
relative to the manufacturing process and the finished product.
It sets recordkeeping requirements and procedures for complaint
handling. :

Sec. 15.DISCIPLINARY SANCTIONS.

Defines the disciplinary powers of the Board. Identifies
specific  vioclations for which sanctions may be imposed, sets
levels of séanctions and provides an appeal process in accordance
with WV Code $§25A-5, et seq.

Sec. 16.8STATE MANUFACTURED HQUSING RECGOVERV FUND,

Establishes a recovery fund to restore consumers when no
other  legal recourse 1s available. Establishes participation
criteria £4r licensees, claims procedures and restricticns.

Sec., 17.SEVERABILITYV. ’

Establishes standard severability clause.




STATEMENT OF CIRCUMSTANCES

The Board has  met with much difficulty relative to-
time/notificaticn reguirements for administrative hearings and
app=als o©of Board decisions. The Board feels that the time
requirements for f£iling appeals and issuing decisions are too
restrictive. This amendment does not seek to alter or effect the
application of WV Code §29Aa-5, Contested Cases.

The second slement of this amendment applies +to 42 CSR 19,
Section 10, Consumer Manuals; Installation. More specifically,
this amendment deals with Section 10.2. This section provides
methods for the installation of manufactured homes. The most
widely used of these methods are (a) in accordance with the honme
manufacturer’'s recommendations contained in or accompanying the
consumer manual reguired by 24 CFR 3283, or {c) consistent with
the recommendations published by the American National Standards
Institute (ANSI) AZ225.1, Installation Standards for Manufactured
Homes. Both of these methods require that footing systems-be
installed in consideration of local frost heave factors. Simply
put, the footings must be installed below the local frostline to
prevent the damaging effects of severe frost heave. Local
frostline level are to be obtained from 1local governing
authorities from what are commonly called "building codes®™. Only
two counties and veryv few cities 1n West Virginia have adopted
hbuilding codes which identify local frostline levels. The purpose
of this amendment 1s to set a Ffrostiine standard which shall be
uged in the absence of a standard as set by local bullding codes. .
This standard would have effect in 53 of the 55 counties in West
Virginia. Further, it shall be applicable to ONLY manufactured
housing governed by WV Code §21-9,
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FISCAL NOTE

The purpose for the filing of this rule is to amend an existing

rule, 42 CSE 19, West Virginia Manufactured Housing Censtruction
and safety Standards. Board.

Adoption of this amendment will have NO FISCAL IMPACT upon the
application and/or enforcement of the Act.
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TITLE 42 G-FiN7 07 $8T VingHa
LEGISLATIVE RULES CICAZTFAT LF STAIE

DIVISION OF LABOR

SERIES 19
WEST VIRGINIA MANUFACTURED HOUSING CONSTRUCTION AND
SAFETY STANDARDS BOARD

§42~19-1. General.

1.1. Scope. =- This legislative rule shall govern
licensing, fees, standards, the handling of complaints,
sanctions, the recovery fund, and all other matters relevant to
the designation of the Board as a State Administrative Agency
under the National Manufactured Housing Consitruction and Safety
Standards Act of 1974, 42 U.S5.C. §3401 et seq.

1.2. Authority. -- W. Va. Code §21-9~4.
1.2, Filing Date. =-=- June 9, 18853,
1.4, Effective Date. -- June 9, 1993.

§42-19~-2. Application and Enforcement.

2.1, Application. -- This legislative rule applies to the
Board and to all persons, materials and transactions governed by
or otherwise within the jurigdiction of the Board.

2.2. Enforcement. -- The enforcement of this legislative
rule is vested in the Beoard.

§42~19-3. Definitions.

3.1. "Aggrieved consumer’ means any consumer who may Dbe
entitled to a payment of compensation out of the Recovery Fund
pursuant to Section 18 of this rule as a result of the actions
of a mahufacturer, dealer, distributor or contractor of
manufactured housing. In no evenit shall any aggrieved consumer
be recognized as an interested person in any Board investigation,
informal presentation of views, or contested case hearing.

3.2. "Board" means the West Virginia Manufactured Housing
Construction and Safety Standards Board.




3.3, "Business lccation" means each physically distinct
operation maintained by a manufacturer, dealer, or distributor of
manufactured housing.

3.4. "Commissioner’® means the Commissioner of the WwWest
Virginia State Division ¢f Labor.

3.5. "Contested case hearing®” means the procedural rights
guaranteed to any interested person who is or may be adversely
affected by an order of the Board. These rights are delineated
in the Beoard's procedural rules at 52 C.F.R. 1, Sections 1.1 et
seg. and at wW.vVa. Code § 2%A-5-1 et seq.

3.6. "Contractory means any person who performs operations
in the State at the occupancy site which render a manufactured
home fit for habitation. This definiticon does not include persons
who do work on a manufactured home which is owned or leased by

such person doing the work. Such operations include without
limitation, installation or c¢onstructicn cof the foundation,
positioning, blocking, leveling, supporting, tyving down,
connecting utility systems, making minor adjustments, or

assembling multiple or expandable units. 8Such operations also
include transporting the unit to the occupancy site by other than
a motor carrier regulated by the West Virginia Public Service
Commission. The term "contractor" specifically includes primary
contractors and subcontractors.

3.7. U“DAPIA"™ means the Design Approval Primary Inspection
Agency specified in the federal standards.

2.8, ‘'Dealer" means any person engaged in the State in the
sale, accepting on consignment, leasing, or distribution of
manufactured homes, primarily to persons who 1in good faith
purchase or lease a manufactured home £for purposes other than
resale,.

3.9. "Defect” includes any defect in the performance,
construction, components, or material of a manufactured home that
renders the home or any part therecf not £fit for.-the ordinary
use for which 1t was intended, but does not result in an
unreasonable risk of injury or death to the occupants of the
affected manufactured home.

3.10. "Distributor" means any person engaged 1in the State
in the sale and distributicn of manufactured homes for resale.

3.11. ““v"Failure to Conform® means an imminent safety hazard
related to the federal standards, a serious defect, defect, or
noncompliance and is used as a substitute for all of those terms.

3.12. "Federal Standards' means the federal manufactured
home procedural and enforcement regulations promulgated under 42
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U.8.C. §§ 5401, et seqg.

3.13. "Federal Standards" means the federal manufactiured
home construction and safety standards promulgated under 42
U.s.C. §§% 5401, et sed.

3.14. "Formal presentation of views" is the eguivalent of a
"contested case hearing” as defined in Section 3.5 of this rule.

3.15. "TRUDY means the United States Department of
Housing and Urkan Development and its Secretary.

3.16. V"HUD data plate" means the permanently affixed data
plate placed on each manufactured home pursuant te the federal
standards (24 CFR 3280.5).

3.17. THUD label® means the permanently affixed
certification label placed on each manufactured home pursuant to
the federal standards (24 CFR 3280¢.8).

3.18. "Imminent safety hazard" means a hazard that presents
an imminent and unreasonable risk of death or severe perscnal
injury that may or may not be related to a failure to comply with
an applicable federal standard.

3.19. "Informal presentation of views” means the
procedural rights guaraniteed to any perscon by Sections 13.4,
13.5, and 13.6 of this rule. B&aAny interested person adversely
affected by an order of the Board after an informal presentation
of views shall be afforded an opportunity for a contested case
hearing if so requested in writing by the interested person
within -“Few—6+ thirity {30) davs o¢f receipt of the crder
adjudicating the informal presentation of wviews.

3.20. "Installer® is the equivalent of ‘Vcontractor! as
defined inh Section 3.6 of this rule.

3.21. "Interested person’ means any person whose rights
are or may be adversely affected by the Board as a result of an
investigation, informal presentation of Views, or contested
case hearing, and who accordingly 1s permitted to participate

in such procsedings before the Board.

3.22. TIPIAY means the Producticon Inspection Primary
Inspection Agency specified in the federal regulations.

3.23. "Manufacturer® means any rerson engaged in
manufacturing or assembling manufactured homes, including any
person engaged in importing manufactured homes into the State for
resale.

3.24. "Manufactured home" means a structure,
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transportable in one (1) or more sections, which in the traveling
mode 1s eight (8) body feet or more in width or forty (40) body
feet or more in length o©or, when erected on site, 1s three
hundred twenty {320) or more square feet, and which is built on
a permanent chassis and designed to be used as a dwelling with or
without a permanent foundation when c¢onnected to the regquired
utilities, and includes the plumbing, heating, alr-conditioning,
and electrical systems contained therein; except that such term
includes any structure which meets all the reguirements of this
definition except the size reguirements and with respect to
which +the manufacturer veluntarily files a certificate which
complies with the applicable federal standards (24 CFR 3282.13).
Calculations used to determine the number cof square feet in a
structure will be based on the structure's exXterior dimensions
measured at the largest horizontal projections when entered on
site. Unless specifically indicated to the contrary herein, all
references "t0 a " "manufactured home" means a new or used
manufactured home.

3.25. "Noncompliance® means a failure of a manufactured
home to comply with a federal standard that does not constitute
a defect, sericus defect, or imminent safety hazard.

3.26. T "Person” means any individual, trust, estate,

partnership, corporation, associlation, or any other legal entity
recognized by the State, including any State or political
subdivision.

3.27. "Purchaser? means the parson purchasing a
manufactured home in good faith for purposes other than resale.

3.28. "Recovery Fund" means The State Manufactured Housing
Recovery Fund as established by Section 16 of this rule.

3.29. "SAAY means the State Adwministrative Agency specified
in the federal regulations.

3.30. "Sericus defect” means any failure to comply with
an applicable federal standard that renders the manufactured home
or any part thereof not f£it for the ordinary use for which it
was intended and which results in an unreasonable risk of injury
or death to oécupants of the aifected manufactured home.

3.31. "State" means the State of West Virginia.

§42-15~-4, Licensure of Manufacturers.

4,1. No person may endgage in the business of a manufacturer
in this State without a license. Each manufacturer who degires
te engage in business in the State shall apply to the Board for a
license. A manufacturer must maintain one (1) license £for each
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business location in the State. A manufacturer who maintains all
of its business locations out of the State, but who ships,
imports, or delivers manufactured homes inteo the State, and is
considered Lo be engaged in bhusiness in the State, must maintain
one (1) 1license for each out~of-State business location which
will ship, import, or deliver manufactured homes into the State.

4.2. A manufacturer’s license is valid for up to one (1)
vear, and expires on the thirtieth (30th) day of June in esach
vear, unless sooner revoked or suspended by the Beoard.

4.3. Any manufacturer who 1is not currently licensed to
engage in business in the State, but who desires to be licensed,
shall submit as initial application on forms supplied by the
Board. Each initial application shall be accompanied by all
information reqguired by the Beard on its forms, including but not
limited to: :

(a) the legal and trade name(s) of the manufacturer;

{b) the addresz of the manufacturer's various
business locations desiring licensure;

{¢) the phone number of each business location
degiring licensure;

{d) the names and addresses of the owners,
officers, and directors of the manufacturer;

{a) evidence of the manufacturer's legal authority to
engage in business in the sState;

{f) a fee of three hundred deollars {($300.00) for each
business location desiring liicensurs;

{(g) assurance cf the manufacturer's financial
responsibility as required by gSection 16 of this
rule;

(h) a statement of compliance with all applicable
state and federal standards;

(1) the name(s) of the DAPIA or DAPIAs who inspect the
manufacturer;

{j) the name(s) of the IPIA or IPIAs who inspect the
manufacturar;

(k} a copy cof all DAPIA-approved manufactured home
degsigns currently in use;

(1) & copy of all DAPTA-approved guality assurance
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programs currently in use;

{m) a copy of all manufacturing plant certificatiocon
reports issued by an IPIA in the past twelve (12)
months; and

() a list of the names of all dealers and/or
distributors in the State that are authorized to
receive the manufacturer's product line.

4.4, Aany manufacturer currently licensed in the State shall
submit an application for licensure renewal on or before the
thirtieth (30th) day of June 1in each vear. ANy renewal
application is a wvalid license for a period cof thirty (30) days,
or until rejected by the Board. It shall be accompanied by all
information reguired by the Board on its forms as specified by
section 4.3 of this rule, including a renewal fee o©f three
hundred dollars ($300.00)}.

4.5. The Board shall grant or refuse any initial or renewal
application for a manufacturer's license within thirty (30) days
after a preoper and complete application has been filed. TIE any
initial or renewal application is found by the Board t¢ not
constitute a proper and complete application, tThe Board may
regquest additional information. Tha Board's thirty (30} day
pericd for acting upon an application deoes not commence until a
proper and complete application has been received by the Board.
In no event shall any renewal application, complete oOr
incomplete, proper or improper, be considered a valid license for
a period of more than thirty {30) davs from the date o¢f its
filing. )

4.6, The Board shall grant an initial or renewal
manufacturer’'s license if it finds that the applicant 1s eligible
to operate as a manufacturer by virtue of esach of the fecllowing:

{a) the manufacturer's adequate financilal capacity;

{b) the manufacturer's record of compliance with any
lawful orders of the Board or any other egquivalent
agency for any other jurisdiction, including the
lack of any revocation, suspension, or limitation
on the manufacturer's license in this state or any
cther jurisdiction; and

(¢) the manufacturer's compliance with the applicable
portions of these rules and with the applicable
federal standards, including receipt of all DAPIA
and IPIA approvals and certifications.

4.7. Tnitial and renewal licenses for manufacturers mav be
granted for some business locations and denied for others if the

6




facts justify such action.

4.8, Each manufactureser shall conspicuously display its
license at each of its licensed business locations.

4.9. A manufacturer’s license is not transferable. aAny
c¢hange in the person holding the license, including a change in
the ownership ofi sole proprietorship, a change of a partner in a
partnership, or the creation of a new corporate entity, requires
a new license.

§42-19-5. Licensure of Dealers and Distributors.

5.1. No person may engage in the business o©¢f a dealer
and/or distributor in this state without a license. Each dealer
and/or distributor who desires to esngage in business in the state
shall apply to the Board for a license. A dealer and/or

distributor nust maintain one {1) license for each business
location in the state.

5.2. A dealer's and/or distributor's license is wvalid for
up to one (1) yvear, and expires on the thirtieth {(30th) day of
June each year, unless sconer revcked or suspended by the Board.

5.3. Any dealer and/or distributor whe is not currently
licensed to engage in business in the State, but who desires to
be 1licensed, shall submit an initial application on fcrms
supplied by the Board. Fach initial application shall be.
accompanied by all information reguired by the Board ocn its
forms, including but not limited to:

{a) the legal and trade name(s) of the dealer and/or
distributor;

{b) the address of the dealer and/or distributor's
variocus business locations desiring licensure;

(c) the phone number of each business location
desiring ligcensure;

(d} the names and addresses of the owners, officers,
and directors of the dealer and/or distributor;

(e) evidence of the dealer's and/or distributor’s
legal autherity to engage in business in the
state;

(f) =a fee of one hundred dollars (5100.00) for each
business location desiring licensure;

{g) assurance of the dealer’'s and/or distributer's
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financial responsikility as required by Section 16
of this rule;

{h} a statement of compliance with all applicable
state and federal standards;

{1i) a list of the names of all manufacturers in or out
of the State whose product line the dealer and/or
digstributor is authorized to receive; and

(i) a list of the names of all salespersons employed
by the dealer and/or distributor.

5.4. Any dealer and/or distributor currently licensed in
the state shall submit an application for licensure renewal on or
before the thirtieth (30th) day of June in each year. Any renewal
application 1is a valid license for a period of thirty (30) days,
or until rejected by the Beard. It shall be accompanied by all
information reguired by the Board on itz forms as specifisd by
Section 5.3 of this rule, including a renewal fee of one hundred
dollars {($100.00).

5.5. The Board shall grant or refuse any initial or renewal
application for a dealer's and/or distributor's license within
thirty (30) days after a proper and complete application has been
filed. if any 1initial or renewal application is found by the
Board to not constitute a proper and compleite application, the
Board may reguest additional information. The Board's thirty (30)
day period for acting upon an application does not commence until
a proper and complete application has been received by the Board.
In no event shall any renewal application, complete or
incomplete, proper or improper, be considered a valid license for
a periecd of more than thirty (30) days from the date of its
filing. ; : :

5.6. The Board shall grant an initial or renewal dealer's
and/or distributor’'s license i1f it £inds that the applicant is
eligible to operate as a dealer and/or distributor by virtue of
each of the following:

{a} the dealer's and/or distributor's adequate
financial capacity;

(b} the dealer*s and/or distributor's record of
compliance with any lawful orders of the Board
or any other eguivalent agency of any other
Jurisdiection, including the lack of any
revocation, suspension, or limitation of the
dealer's and/or distributor's license in this
state or any other jurisdiction; and




{c) the dealer's and/or distributor's compliance
with the applicable pertions of these rules and
with the applicable federal standards.

5.7. ‘Initial and renewal licenses for ~dealers and/or
distributors may be granted for some business locations and
denied for others if the facts justify such action. However, if
one business leocation gualifies as both a dealer and distributoer
under these regulations, only one (1) license is reguired for
that business locaticn.

5.8. Each dealer and/or distributor shall conspicuocusly
display its license at each of its business locations and at any
work-site where the dealer and/or distributor is performing
services as defined by West Virginia Code §21-9-1 et seg of this
rule. : - :

5.9. A dealer's and/or distributor's license 1s not
transferable. AaAny change in the person holding the license,
including a change in the ownership of a sole proprietorship, a
change of a paritner in a partnership, or the creation o¢f a new
corporate entity, requires a new license.

§42-19-6. Licensure of Contractors.

6.1. No person may engage in the business of a contractor

in the state without a license. Each contractor who desires to
engage in business in the state shall apply to the Board for a
license. A contractor is reguired to wmaintain only one {1)
license. A contractor whose principal cffice or place of

business 1s out of the state, but who desires to perform
contractor services in the state, must maintain a license.

6.2. A contracteor's license is wvalid for up to one (1)
vear, and explres on the thirtieth {(30th} day of Junhe in each
vear, unless sooner revoked or suspended by the Board.

6.3. Anv contractor who is not currently licensed to
engage _in business in the state, but who desires to be licensed,
shall submit an initial application on forms supplied Dbv the
RBoard. Each initial application shall be accompanied by all
information reguired by the Board on its forms, including but
net limited to:

(a} the legal and trade name{s) o¢f the contractor;
(b) the address of the contractor;

(c} the phone number of the contractor;

{d} the names and addresses of the owners,
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officers, and directors of the contractor;

{e) evidence of the contractor's legal autherity to
engage 1in business in the state, including
compliance with W.va.Code §11-15-8b;

(f) a fee of fLifty dollars (550.00);

(g) such assurance o©f the contractor's financial
responsibility as reguired by Section 16 of this
rule; and

{h) =a statement of compliance with all applicable
state and federal standards.

6.4, Any contractor currently licensed in the State shall
submit an application for licensure renewal on or before the
thirtieth (30th) day of June in each vear. Any renewal

application 4is a wvalid license for a period of thirty (30) davs,
or until rejected by the Beard. It shall be accompanied by all
information reguired by the Roard on its forms as specified by
Section 6.3 of this 1rule, including a renewal fee of fifty
dollars {850.00}: Provided, That i1if a contractor has met the
licensing requirements of this 7rule and the West Virginia
Contractor Licensing Act of wWest Virginia Code §21-11-1 et seq,
has paid the annual license fee under West Virginia Code 8$21-11-
3, =and has furnished bond or other assurance under West Virginia
Code §21-9-10, he or she 1is not regquired to pay the annual
license fee set forth in this section.

6§.5. The Board shall grant or refuse any initial or renewal
application for a contractor's license within thirty (30) davs
after a prorer and compleite application has been £filed. If any
initial or renewal application 1is found by the Board not to
constitute a proper and complete application, the Board may
reguest additional informaticon. The Beoard's thirty (30) day
veriod for acting upon an application does not commence until a
proper and complete application has been received by the Board.
In no event shall any renewal application, complets or
incomplete, proper or improper, be considered a valid license for
a period of more than thirty (30) days from the date of iis
filing. - -

6.6. The Board shall grant an initial or rensewal
contractor's license if it finds that the applicant is eligible
to operate as a contractor by virtue of each ©f the following:

{a} the contractor'’s adeguate financial capacity;

{b) the contractor's record of compliance with any
lawful orders of the Board or any other eguivalent
agency for any other Jjurisdiction, including the
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lack of any revocation, suspension, or
limitation on the contractor's license in the
state or any other jurisdiction; and

{c) the contractor's compliance with the applicable
portions of these rules and with the applicabkle
federal standards.

6.7. Rach contractor shall conspicuously display its
license at its business location and at any work-site where the
contractor is performing services as defined by West Virginia
Code §21-9~-1,et seg and this rule.

£.8. A contractor's 1license is not transferable. Any
change in the person holding the license, including a change in
the ownership of a sole proprietorship, a change of a partner in
a partnership, or the c¢reation of a new corporate entity
requires a new license.

§42-19-7. Adoption of Federal Standards and Regulations;
Designation by HUD as an SAA.

7.1. AlL manufactured homes manufactured, shipvred,
imported, delivered, distributed, sold, leased, or installed
into or in this state shall be in strict compliance with these
rules and with the applicable federal standards. The
"Manufactured Home Construction and Safety Standards" developed
bv HUD and codified at 24 C.F.R. §3280.1 et seg. are hereby
adopted in their entirety and incorporaited by reference in this
rale. In _additien, the "Manufactured Home Procedural and
Enforcement Regulations™ developed by HUD and codified at 24
C.F.R. 3282.1 et seq. are hereby adopted in their entirety and
incorporated by refefence in this rule, Likewise, the
sManufactured Home Consumer Manual Reguirements™ developed by HUD
and codified at 24 C.P.R. 8§3283.1 et seg. are hereby adopted in
their entirety and incorporated by reference in this rule. No
person may manufacture, ship, import, deliver, distribute, sell,
lease, or install a manufactured home in this State that violates
any applicable state or federal standard.

7.2. Each manufacturer, dealer, distributor, or contractor
applving for a license shall provide a statement of compliance
with all applicable state and federal standards. This statement
of compliance shall be signed by a responsible officer or person
representing the applicant who has full legal authority to bind
the applicant to its terms.

7.3, The Board shall seek the approval of HUD to be
designated as an SAA for purposes of the National Manufactured
Housing cConstruction and S8afety Standards Act of 1874, 42 U.S5.C.
§5401 et seg. The Board is authorized to file any and all
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reguired applications and plans with HUD, and to employ such
personnel as regquired by federal standards, in order +to obtain
approval as an SAA (24 C.F.R. 328B2.302).

§42-19-8. Inspections; DAPIAs; IPIAs.

8.1. The Beard and its authorized agents, employees, and
representatives may enter into any business locaticn maintained
by a manufacturer, distributor, dealer, or contractor engaged in
business in this State for the purpose of inspecting and
otherwise ascertaining whether state and {federal standards are
being met. Any manufacturer, dealer, distributor, or contractor
engaged in business in the state 1g considered to have given its

irreveocable consent to such an inspecticon by the Board. During
the course of an inspection, the Board may inspecit and copy any
and all records maintained by the manufacturer, dealer,

distributor, or contractor pursuant to this rule and the federal
standards. An inspection may occur, anncunced or unannounced, at
any time between the hours o¢f 8:00 a.m. and 5:00 p.m., Monday
through Friday, or at such other reascnable times as considered
necessary by the Board in the exercise of its duties.

8.2. The Board shall be authorized to charge an inspecticn
fee of $29.00 .per hour, not teo exceed $290.00 per day, plus an
amount representing reimbursement of any mileage, per diem, and
other reasonable expenses incurred in connection with any
inspection autherized by Section 8.1 of this rule. This
inspection fee is payable to the Board within thirty (30) davs of
completion of. the inspection.

8.3. The federal regulations contemplate the establishment
of primary inspecticon adgencies known as DAPIAs and IPIRs. These
primary inspection agencies are responsible for the enforcement
of the federal regulations and standards. The primary
inspection agencies perform four (4) basic enforcement
functions. They are:

{a) approval by a DAPTA of a manufacturer’'s
manufactured home design to assure that it is in
comnpliance with federal standards;

{b) approval by a DAPIA of a manufacturer’'s guality
control pregram to assure that it is compatible
with the design;

{c} approval by an IPIA of a manufacturer's
plant facility and manufacturing process to assure
that the manufacturer tvan perform its approved
guality control program and can produce
manufactured homes in conformance with its
approved design; and
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{d) performance of on-goilng inspections of the
manufacturing process to assure that the
manufacturer 1s continuing to perform its
approved guality control program and, with
respect to those aspects of manufactured homes
inspected, is continuing to produce manufactured
homes in conformance with its approved designs and
in conformance with federal standards.

8.4. The Board may develop a DAPIA and/or an IPIA to carry
out such federal enforcement functions. If the Board determines
that it will seek to develop a DAPIA and/cr an IPIA, it is
authorized to file .anvy and all required applications and plans
with HUD needed in order to obtain approval as a DAPIA and/or
IPTA, including a State-exclusive IPIA. The Board may employ such
personnel as reguired by federal standards for approved DAPIAS
and IPIA=s {24 C.F.R. 3282.352).

8.5. If the Board does not seek or obtain the approval of
HUD to act as a DAPIA and\or IPIA, it may participate in joint
team monitoring of DAPIAs and IPIAs in conjunciion with HUD. The
Board may also independently monitor the performance of DAPIAS
and IPIAs acting within the State in cocerdination with HUD
monitoring.

2.6. The Board i1s authorized teo charge the following
inspection fees when performing any of 1its duly authorized
functions as an approved DAPIA and/or IPIA:

{a) a fee of 830.00 per hour, not to exceed
£300.00 per day, for conducting manufactured home
initial design cor design change evaluations:

(b)) &a fee of §30.00 per hour, not to exceed
$300.00 per day, for conducting manufacturer
guality control program evaluatlions;

(¢} a fee of §30.00 per hour, noct to exceed
£300.00 per day, fTor conducting initial and
ongoing manufacturing plant inspecticns; and

(d) an amount representing reimbursement of any
mileage, per diem, and other reasocnable expenses
incurred in connection with any of the above.

8.7. The DAPIA and IPIA dinspection fees are payable to
the Board within thirty (30) davs of completion of the
inspection.

2.8. When the Board is finally approved by HUD as an SAA,
each manufacturer shall also pay a monitoring inspection fee in
an amount established £from time to time by HUD for each
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transportable section of each manufactured housing unit produced
by a manufacturer in the State. This monitoring inspection fee is
pavable directly to HUD.

§42-19-9. Labeling, Recordkeeping, and Reporting.

9.1. The HUD label affixed to each transvortable secticn of
each manufactured home for sale or lease in the United States is
the only label reguired by the Board. ~Neo manufactured home shall
be shipped, imported, delivered, distributed, svld, 1leased, or
installed into or in the state without a HUD label.

9.2. The HUD data plate affixed to each manufactured home
for sale or lease in the United States is the only data plate
required by the Board. No manufactured home shall be shipped,
imported, delivered, distributed, sold, leased, or installed into
or in the staie without a HUD data plate,

9.3. No person may remove a HUD label or data plate from a
manufactured home. |

9.4. Each licensed manufacturer shall maintain records of
the following for each manufactured home manufactured in this
state, or ~—shipped, imported, or delivered to a dealer,

distributor, purchaser, or other person in this state:
{a) the information contained on the HUD data plate;
{b} the date of affixment of the HUD label; and

{¢) the name and address of the dealer, distributor,
purchaser, or other person to whom the
manufactured home was first shipped, imported, or
delivered by the manufacturer.

5.5, Each licensed manufacturer shall report the
information outlined in Section 9.4 of this rule to the Board on
a guarterly basis, covering the periods July 1 to September 30,
Qctober 1 to December 31, January 1 to March 31, and April 1 to
June 30. These reports are due no later than October 31, January
31, April 30, and July 31, respectively.

S9.6. Each licensed dealer and/or distributor shall maintain
records of the following for each manufactured home shipped,

imported, or delivered to it by a manufacturer, distributor,
dealer, or other person:

{a) the information contained on the HUD data plate;

{b) whether the manufactured home contains a HUD
label;
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{(c) that the manufactured home has been
inspected upon delivery to determine if it has
been damaged, and if all furniture, appliances,
fixtures, and other devices are in place and
operable;

{d) the extent of any damage found upon inspecticn;

{e) whether any alterations to the manufactured
home were made by the dealer and/or distributer,
including any repalrs;

{£) The name and address of the purchaser or other
person to whom the manufactured home was shippead,
imported, delivered, sold, or leased by the
dealer and/or distributor.

9,.7. Each licensed dealer and/or distributor shall report
the information outlined in Section 9.6 o©f. this rule %o the
Board on a guarterly basis, covering the periods July 1 to
September 30, COctober 1 to December 31, January 1 to March 31,
and April 1 to June 30. These reports are due no later than
October 31, January 31, aApril 30, and July 31, respectively.

9,8, PBEach licensed contractor shall maintain records of the
folleowing for each manufactured home which it transports and/or
installs in the state: )

{a) the information contained on the HUD data plate;

{b) whether the manufactured home contains a HUD
iabel;

{¢) the manner of transport and/or installaticn
of the manufactured home;

{d) whether the manufactured home was damaged
in anv wayv during transport and/or installation,
and the extent of such damage;

{e) whether any alterations to the manufactured
home were made by the contractor, including any
repairs; and

{£) the name and address of the purchaser or other
person to whom the manufactured home was
transported and/or installed.

9.9. Each licensed contractor shall report the information
outlined in Section 9.8 of this rule to the Beoard cocn a dJuarterly
basis, covering the periods July 1 to September 30, October 1 to
December 31, January 1 tec March 31, and April 1 to June 30. These
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reports are due no later than October 31, January 31, April 30,
and July 31, respectively.

9.10. When the Board receives approval as an S4AA, each IPIA
shall fille reports with the Board in accordance with the federal
regulations. '

S.11. when the Board receives approval as an SAA, 1t is
authorized and is directed to ~ file reports with HUD in
accordance with the federal regulations.

9.12. Nothing in these rules shall be construed to excuse
or exXempt any manufactursr, dealer, distributor, contractor,
DAPIA, or . IPIA from complying with any recordkeeping or
reporting regquirements mandated by the federal regulaitions.

§42~15-10. Consumer Manuals; Installation.

10.1. Each purchaser of a manufactured home 1h the state
shall be provided with a HUD-approved consumer manual applicable
to the manufactured home purchased. No manufacturer, dealer,
distributor, or contractor may interfere with the distribution of
a HUD=-approved consumer manual.

10.2. All wmanufactured homes installed in the state shall
be installed:

{a) in accordance with the home manufacturer’'s
recommendations contained in or accompanving the
consumer manual regquired by 24 CFR 3283; or

(b]) in accordance with a competent design
certified in writing by a registered professional
engineer and/or architect; or

(c} consistent with the recommendaticns published
by the American National standards Instituts,
A225.1 1Installaticon Standard for Manufactured
Homes; or

(d} for used homes only, any generallv acceptad
commercial method reviewed and approved from time
to time by the BDoard.

10.3. Frostline considerations shall be mandato cr all
manufactured home installations in this state. or the purposes
of Section 10. frosgtline shall be determined b ocal ordiance
of a mnmunicipalitvy or c¢ounty. IF the installation of the
manufactured home in thisg state ig in a8 municivality or county
that has not provided a svecific numerical standard. frostiine
ma be  the designated numericsa tandard get Fforth in  the
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consumer manual reguired by 24 CFR 3283, or determined by .a
registered professional engineer and/or architect and approved b

the Board for the ingividual site of the manufactured home
installation. In the absence of any of the above specific
designated numerical standards, for all applicaitions ostline
shall be as follows:

{g) Twelve {(12) inches from grade level for footers
under the I-beam if a perimeter ficia enclosure is
concurrentlv installed with the ipstallation of
the manufactured home: and

b hirx 0) inches from grade level for footers
under the T-beam if a perimeter ficia enclosure is
not concurrently installed with the installation
of the manufactured home; and

{e) Thirty (30) inches from grade level for zll

perimeter footings.

§42-19-11. Alterations and Repalrs.

11.1. No alteraticn or repair shall be made to any
manufactured home by a dealer, distributer, or contiractor which
directly causes a failure to conform with applicable state and
federal standards.

i1.2. _Alterations or repairs made to a used manufactured
home by a dealer, distrikbutor, or contractor shall be designed
to promote compliance with applicable state and federal

standards provided, that a dealer, distributor, or contractor
shall not be obligated to bring a used manufactured home into
full compliance with applicable state and federal standards. It
is the intent of this provision to allow and encourage dealers,
distributars, and contractors to make desirable alterations and
repairs to used manufactured homes, including alteraticns and
repairs which do not bring such used homes into full compliance
with all applicable standards, so long as the alterations and
repairs so made do not directliy create a c¢ondition of
noncompliance which did neot previously exXist.

§42-15-12. Transpotrtation.

12.1. The transportation of any manufactured home shall be
accomplished in a2 manner that allows the manufactured home to
withstand the adverse effects of <transportation shock and
vibration without its degradation or the degradation of its
component parts. In no event ghall any transportation method be
utilized which causes a failure of any manufactured home tTo
conform with applicable state and federal standards.
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12.2. Manufactured homes shall not be transported at speeds
in excess of fLifty (50) mililes per hour. .

§42-15-13. Complaint Handling.

13.1. All complaints to the Board shall be in writing and
shall specify the name, address, and phone number of +the person
leodging the complaint. The Board, on its own initiative, may file
complaints. The Beoard shall review each complaint to determine
whether it should be dismissed, or subject to such other action
as speclified by this rule. :

13.2. A copy ©of every complaint shall be forwarded tc the
person named in the complainht. Upon receipt, the person named has
Swenty—26-) Lhirty (30} days in which to respond to the complaint
in writing. If, upon consideration of the complaint and the
response, the Board determines that no viclation of any
applicable state or federal standard has occurred, the Board may
dismiss the complaint threough the issuance of a written order
setting forth the basis for the dismissal. If, however, the Board
determines that further review or other action is necessary, the
Board may proceed as set forth by this rule.

13.3. The Board and its authorized agents, emplovees, and
representatives may independently investigate the basis for any
complaint £filed. During the course of its investigation, the
Board may conduct such inspections as are described in Section
8.1 o©f this rule. If at any time during the course of its
investigation it becomes apparent that no violation of any
applicable state or federal standard has occurred, the Board may
dismiss the complaint in the manner set Fforth in Section 13.2 of
this rule.

13.4. The Board may at any time after the receipt of a
complaint issue a written notice of its intent to conduct an
informal hearing. Notice of such intent shall be provided te all
interested persons by certified mail at least ser—{36+ twentv
{20) days in advance. This notice e¢f intent teo conduct an
informal presentation of views shall include:

{a) a statement of the time, place, and nature of the
proceading; '

(b} a statement of the subject matier of the
proceeding, and if approrriate, an order to show
cause why the Beoard should net impose a sanction
upon the interested person or persons named; and

{c) a summary of how the proceeding shall be
conducted and by whom, it being specifically
recognized that a hearing examiner may be
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appointed by the Board for this purpose.

13.5. An  informal hearing of views shall be written or
oral, or Dboth, at the sole discretion of the Board. Testimony
under oath or affirmation is not reguired, nor is

cross-examination or rebuttal evidence permitted. The rules of
evidence as applicable in the circuit courts of the state shall
not prevail, nor shall the presence of legal counsel be
permitted. A stenographic or mechanical transcript of the
proceedinyg shall net be maintained. If a hearing examiner is
appointed, the hearing examiner shall prepare a written summary
of any oral proceedings. The purpose of an informal presentation
of views is to allow the gathering of information at a minimum
of cost and time for both the Beoard and interested persons,
while facilitating fully informed decision-making by the Board.

13.6. The Board shall issue a written order within -ERixrty¥
35+ sixtv (60} days after the completion o©f an informal
presentation of views. The order shall include a brief statement
of findings and conclusions, with specific references to
principal supporting items of evidence as well as the reasons or
basis therefor. : ’ : N

13.7. The Board, in the exercise of 1its discretion, may
forego an informal hearing of views and institute a contested
case hearing (formal presentation of views) at any time after the
filing of a complaint. ‘Moreover, any interested perscn
adversely alffected Dby an order of the Board after an informal
presentation oI views may make a written request for a contested
case hearing within-tes—£358<+ thirtv (30) days of receipt of the
order adjudicating the informal hearing. The Board shall conduct
a contested case hearing in accordance with the procedural rules
of the Board as set forth at 32 C.F.R. 1, Section 1.1 el seg. as
well as W.Va. Code §82%A-5-1 el sedq.

13.8. Any Interested person, including the Board,
invelived in any investigation of a complaint, informal hearing,
o contested case hearing (formal hearing) may at any time

propose a settlement which may be entered inte with the consent
of all interested persons and the Board. Final acceptance of a
settienent shall be memorialized in a settlemeni order and signed
by the Board and all interested persons. The execution of a final
settlement order shall immediately terminate any related
proceedings, and is binding upon the Board and all interested
parties. : . -

13.9. All proceedings, reports, records, complaints, and
nondeliberative materials ¢f the Board shall be open to the
public te the same extent as permitted under the Open

Governmental Proceedings Act, W.Va. Code §6-34-1 et seg., and
the Freedom of Information Zct, W.Va. Code $29B-1-1 et sed.
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§42-19-14., Imminent Safety Hazards, Serious Defects, Defects,
Noncompliances.

14,.1. Notwithstanding any provision of this rule to the
contrary, when the Board is approved by HUD as an SAA, it shall
be guided by procedures adopted by HUD at 24 C.F.R. §3282.401
through §3282.416 when dealing with consumer complaints or other
information indicating the possible existence of an imminent
safety hazard, serious defect, defect, or noncompliance ¢f a
manufactured home manufactured by a manufacturer located within
the state. The aforementioned federal regulations are hereby
adopted in their entirety and are incorporated by reference in
this rule. The Board shall oversee the handling of such consumer
complaints in accordance with these federal regulations.

14,2, Manufacturers are required by the federal regulations
to maintain records relating fto notification and correction of
imminent safety hazards or seriocus defects of manufactured homes.
In some cases, manufacturers are regquired to provide
notification of defects, in accordance with 24 C.F.R.
3282.404({(a). These records inciude, but are not limited to, the
following:

{a) records of all investigations and
inspections undertaken to determine whether
there exists an imminent safety hazard,
serious defect, defect, or noncompliance in its
manufactured homes.

(b) records of all determinations regarding
the existence or nonexistence of such an
imminent safety hazard, sericus defect,
defect, or noncompliance;

(o) records ¢f all plans for notification and
correction of any imminent safety hazard or
serious defect, and in some cases notification
of defects, including copies of the actual
notices sent and the 1lists of the persons
notified;

(d) records of all correcticns and attempted
corrections undertaken; and

(e} records of all completion reports filed
pursuant to 24 C.F.R.§3282.412(e}.

14,3, To assist the Board in overseeing the handling of
consumer complaints in accordance with the federal standards, the
Board shall inspect the records identified in Section 14.2 of
this rule no less freguently than once every twelve (12} months
for each manufacturer locdted within the State. If the Board
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finds that a manufacturer is not acting in compliance with 24
C.F.R.§3282.401 through §3282.416, the Board shall schedule the
matter for a contested case hearing unless one of the following

apply:

{a} the affected manufactured homes were
manufactured in more than one state;

(b} there exists an lmminent safety hazard; or
{c) there exists a serious defect.

If subsections 14.3 (a), (b), or (c¢) of this rule applies,
the matter shall be referred by the Board to HUD for immediate
handling. ) S '

14.4. At the conclusion of any contested case hearing
conducted pursuant to Section 14.3 of this rule, and the
subsequent issuance of the Board's order, the manufacturer may
seek an appeal 1n accordance with W.Va. Code §285A-~5-4.
Alternatively, the manufacturer may, wpursuant to 24 C.F.R.
§3282.407 (c) (2), appeal to HUD within ten {10) days after
recelipt of the RBoard's order.

§42~15-~15. Disciplinary Sanctions.

15.1. The Board may impose sanctions upon any persen for
any ©f the following reasons: T .

{a) the manufacture, sale, lease, offer for sale
0or lease, or the introduction, delivery, or
importation into this S8tate of any manufactured
home on or after the effective date of any
applicable state or federal standard, which home
does not comply with such standard: provided
however, that this subsection shall not apply to
(1) any person who establishes that he did net
have reason to know in the exercise of due care
that such manufactured home is not in conformity
with applicable state or federal standards, or
(ii) any person who, prior to such first
purchase, holds a certificate by the
manufacturer or imporiter of manufactured home to
the effect that manufactured home conforms tec all
applicable federal standards, unless the person
knows that the manufactured home does not conform;

{b) the failure or refusal toc permit Board
access to or copying of records, or the failure teo
make required reports or to provide information,
or the faillure or refusal to permit entry or
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(c)

inspection as required by these rules;

the failure to furnish neotification and
correction of any defect as reguired by 42 U.3.C.
§5414 and 24 C.F.R. 83282.401 through §3282.416;

the failure to issue a certification reguired by
42 U.8.¢. §5415, or te issue a certification to
the effect that a manufactured home confiorms to
all applicable federal standards if such person
knows or in the exercise of due care has reason
to know that such certification is false cr
misleading in a material respect;

the faiiure to esgtablish and maintain reccerds,
make reports, and provide information as the Board
reguires under these rules, or the failure to
permit, upon reguest of a perscn duly authorized
by the Board, the inspection ¢f appropriate books,
papers, reccrds, and documsnts relative to
determining whether a manufacturer, dealer,
distributor, or c¢contractor has acted or is
acting in compliance with these rules or the
federal standards;

the issuance of a certification pursuant to 42
U.5.C, §5403(h) if said person knows or in the
exercise o¢f due <¢are has reascn to know that
the certification is false or mislieading in a
material respect;

the submission of any information or statements to
the Board, HUD, a DAPIA, or an IPIA which are
known by the person submitting such information to
be false or misleading in a material respect;

the criminal conviction o¢f any person by any
competent state or federal court, which criminal

conviction directly relates to the business of &
manufacturer, dealer, distributor, or contractor;

the application to any person by any
competent state or féederal authority of any
disciplinary action which directly relates to the
business of a manufacturer, dealer, distrihutor,
or contractor, including but not limited Lo, a
fine, license suspension, license revocation, or
license denial;

the operation of any business location engaged
in business in the state as a manufaciurer,
dealer, distributor, or contractor without a
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(o)

()

{t)

license;

the failure to maintain adequate financial
assurance as required by Section 16; of this rule;

the refusal to allow the Board to conduct
inspections as permitted by these rules;

the failure to pay any £fee reguired by law,
these rules, or the federal standards;

the removal of any HUD label or HUD data plate
from a new or used manufactured home:

the destruction or permanent removal by a
manufacturer, dealer, distributor, or contractor
of a HUD~approved consumer manual from a
manufactured home, therehy depriving a consumer of
the use of a manual;

the vicolation of the state or federal
transportation or installation standard applicable
to a new or used manufactured home;

the making of any deceptlive, false,
fraudulent, or misleading representation to anv
consumer of a new or used manufactured home;

the shipment of a manufactured home hy a
manufacturer to a deaier and/or distributor in
this state that is not properly licensed by this
state;

the acceptance of a manufactured home by a dealer
and/or distributor from a manufacturer not
preoperiyv licensed by this State;

the utilization of contract installation/repair
services by a dealer or manufacturer from a
contractor that is not properly licensed by this
state.

the misappropriation of funds of a consumer
or prospective consumer of a new or used
manufactured home;

the failure to fulfill any written or
implied warranty obligation apprlicable to any new
or used manufactured home;

the failure to comply with any order issued
by the Board, including any settlement order; and
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{x) the violaticn of any other rule promulgated by
the Beoard.

15.2. A determination by the Beoard that a person has
committed any of the vioclatlons outlined in sSection 15.1 of this
rule shall lead to the imposition ¢of such disciplinary sanctions
as determined appropriate by the Board under the facts and
circumstances of the case, The Board may apply any one 0r more of
the following sanctloens:

(a) & public reprimand;

(b)Y a c¢ivil fine not to exceed one thousand dollars
{$1000);

{c) suspension of 1license of a manufacturer,
dealer, distributor, or contractor;

(d) revccation of the license of a manufacturer,
dealer, distributor, or ccniractor; orvr

(e} denial of an applicaticon Zfor licensure filed by
any manufacturer, dealer, distributor, or
contractor. :

15.3. -A c¢ivil fine may be imposed for each separate
viclation with respect to sach manufactured homz, except that the
maximum penalty shall nect exceed cne million dollars {(£1,000,000)
for any related series of violations occurring within one (1)
vear from the date of the first vielation.

15.4. A suspension may be 1ssued by the Board for any
periocd of time up to and including the remaining term of the
current license of the manufacturer, dealer, distributor, or
contractor in guesticn. At the end of the designated suspension
period, the manufacturer, dealer, distributer, or contractor may
apply for reinstatement of a license pursuant to the provisions
of Sections 4.3, 5.3, or £.3, of thig rule, as applicable.

15.5. A revocation may be issued by the Board for any
period of not less than one (1) nor more than five {(5) years. At
the end of the designated revocatiocon period, the manufacturer,
dealer, distributor, or contractor may re-apply for a license
pursuant to the provisions of Section 4.3, 5.3, or 6.3 of this
riile, ag applicable.

15.6. A determination by the Board to deny an application
for licensure disgualifies the applicant from re-applying at any
time during the subsequent twelve (12} month period, unless the
Board agrees to . consider a re-applicatilon within a lesser time
reriod by s¢c designating its willingness to consider a
re-application within its order of denial.
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15.7. The determination to impose a public reprimand,
fine, license suspension, license revocation, or license denial
may be undertaken by the Board as a result of either an informal
presentation of views as outlined in Section 13 of this rule, or
after a contested case hearing: Provided that if the action is
taken by the Board after an informal presentation of views, the
issue of the public reprimand, fine, license suspension, license
revocation, or license denial shall be made the subject of a
contested c¢ase hearing if so reguested in wWriting by an
interested party within $fen—{36+ thirtv (30) days after receipt
of the order adjudicating the informal presentation of views. The
purpose of this provision is to assure that any interested person
adversely affected by a decision of the Board is afforded those
rights delineated at W.Va. Code §21~9-5(b), $§29A-5-1 et seq., in
a contested case hearing de novo. -

15.8. Nothing in these rules shall be construed to limit or
restrict in afHy manner other c¢ivil or criminal remedies available
under the law to any person.

§42-19-16. state Manufactured Housing Recovery Fund.

i6.1. There 1is hereby created the State Manufactured
Housing Recovery Fund within the special treasury account
described at W.vVa. Code §21-9-9{(g). The primary purpose of the
Recovary Fund is to repair manufactured homes so as tc conform
to applicable federal and state regulations and to hceld an amount
of financial assurance from each licensed manufacturer, dealer,
distributor, or contractor as required by this rule.

16.2. The Board shall c¢ollect the following annual
assessment fee in satisfaction of each licensed manufacturer's,
dealer's, distributor's, or contractor's required assurance of
financial resBonsibility:

(a) $2,500.00 for each manufaciurer's licensed
business location,

{B) $1,000.00 for each dealer's and/or digtributer's
licensed business location; and

{c}) 85006.00 for each licensed contractor.

These assessments shall be collected annually at the
time of the filing of all initial and renewal license
applications: provided, that if the balance of the Recovery Fund
on the thirtieth (30th) day of June of any vear equals or exceeds
three hundred thousand dellars ($300,000), then no assessments
shall be collected from any previously licensed manufacturer,
dealer, distributor, or contractor for the next licensure
perlod. New applicants for licensure are reguired to pav the
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applicable assessment fee regardless of the Dbalance of the
Recovery Fund.

16.3. Any manufacturer, dealer, distributor, or contractor
whe applies for license within sixty (60) davs of the effective
date of these rules may elect to pay the initial assessment fee
in three (3) equal installments as follows:

{a} the first installment shall be paid with the
application;

{b) the second installment within ninety (90} days;

{c) the third instaliment within one hundred eighty
(180) days.

Initial and renewal apprlications filed after this initial
sixty (60} day period must include pavment in full of all
assessment fees.

16.4. The Board is authorized at any time to make special
assessments upon all licensed manufacturers, dealers,
distributors, and contractors if the Beard determines that the
assessments are necessary to maintain the fiscal integrity of the
Recovery Fund. In no event may a speclal assessment be issued by
the Board until or unless the balance of the Recovery Fund falls
below two hundred fifty theousand dollars ($250,000).

16.5. - All assessments collected under the foregoing
provisions shall be deposited in the Recovery Fund maintained
within the special treasury account described at W.Va. Code
§21-5~9{g), and shall be used solely for the purposes described
in this section., The asseits of the Recovery Fund may be invested
and reinvested by the Board in accordance with applicable law.
Interest revenues derived from the Recovery Fund shall he used
solely to maintain the Recovery Fund.

16.6. All fines paid to the Beoard pursuant to any
digeiplinary action conducted pursuant to S8ecticon 15 of this rule
shall be deposited by the Board in the Recovery Fund.

16.7. After the completion of any informal presentation of
views or a contested case Thearing inveolving a licensed
manufacturer, dealer, distributor, or contractor pursuant to
Section 15, of this rule the Board may determine that in iieu of
imposition of a public reprimand, fine, license suspension, or
license revocation, the Board may instead direct in its order
that the licensed manufacturer, dealer, distributor, or
contractor pay an amount to an aggrieved consumer for damages
actually inciutrred. Such payment shall be directed by the Beard
only if: - ) : : )
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(a) a rule vioplation has been Jdetermined to exist
under Section 15.1 of this rule: provided, that
if such viclation has been determined as a result
of an informal presentation of views, the
issue of such vioclation and the direction to pay
compensation shall be made the subject of a
contested case hearing if so requested in writing
by the manufacturer, dealer, distributor, or
contractor within-fen-{184 thirt 30 days
after TFeceipt of the order adjudicating the
informal presentation of views;

{b) tThe public interest and welfare is not harmed
by the pavment of compensation in 1lieu of a
public reprimand, fine, license suspension, or
license revocation; and

(c) the payment of compensation achieves the
desired disciplinary purpose.

16.8. Any amount directed to be paid to an aggrieved
consumer pursuant te Section 16.7 ©of this rule ghall be limited
to . actual, compensatory damages. Such compensation shall not
include attornéy’'s fees, punitive or exemplary damages, or other
legal or court <costs. It is the purpose ¢f these rules to
strictly limit the compensation to that amount designed to make
the aggrieved consumer whole for damages sustained as a result of
The actions o©f the manufacturer, dealer, distributor, or
contracter.

16.9. If any amounit directed to be paid to an aggrieved
consumer is not paid by the manufacturer, dealer, distributor, or
conitractor within thirty (30) days following receipt of the
Board's order and the manufacturer, distributor, or contractor
has failed to reguest a contested case hearing, or if one has
already been held, to reguest a timely appeal, then the Board
shall, upon reguest pay the amount directed £rom the Recovery
Fund 1if: o

{a) the Recovery Fund balance is sufficient to pay the
amount directed;

(b} the aggrieved consumer has assigned to the
Board all rights and claims that he or she has
againsi the manufacturer, dealer, distributor, or
contractor in guestion; and

(c) the aggrieved consumer has agreed to subrogate
the Board to all <f his or her rights to the
extent of the pavment amount directed.

16.10. In no event shall any compensation be paid from the
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Reccvery Fund which exceeds ten thousand dollars ($10,000) for
any one (1} violation by any one (1) licensed manufacturer,

dealer, distributor, or contractor, or which exceeds twelve
thousand five hundred dollars (§12,500) for any series of
violations by any ane (1) licensed contractor, twenty-five

thousand dollars ($25,000) for any series of violations by any
one (1) licensed dealer and/or distributor, or seventy-five
thousand dellars ($75,000) for any series of vioclations by any
one (1} licensed manufacturer. '

16.11. An aggrieved consumer has no c¢laim, action, or legal
right to any pavment from the Recovery Fund. The decision to
award compensation from the Recovery Fund falls scolely within the
sound discretion of the Board acting in accordance with these
rules. In no event shall any aggrieved consumer be permitted to
participate as an interested person in any Board action, nor
shall such consumer be entitled to appeal, challenge, or contest
the Board's direction to pay or to not payv compensation. It is
the purpose of these riales to establish a Recovery Fund for the
protection of manufactured home consumers, and to have the Board

represent the interests of such consumers in disciplinary
proceedings against manufacturers, dealers, distributors, andg
contractors. .

16.12. Any licensed manufacturer, dealer, distributer, or
contractor who does not seek either a contested case hearing or
appeal, as appropriate under the circumstances, and who fails to
institute pavment within the time period specified in Section
16.9 of this rule, shall reimburse the Recovery Fund for any
amount paid on 1its behalf by the Recovery Fund plus interest
calculated at the rate of ten percent (10%) per annum. In
addition, the Beoard is authorized to suspend or revoke the
license of such manufacturer, dealer, distributor, or
contractor forthwith and without further proceedings until full
reimbursement to the Recovery Fund is made. Any person that
maintains a substantial ownership interest (five percent [5%] or
more) in any licensed manufacturer, dealer, distributor, or
contractor that has failed to provide for full reimbursement to
the Recovery Fund is disgualified from maintaining any
substantial ownership ipterest (five percent [5%] or more) in
any other licensed manufacturer, dealer, distributor, or
contractor. The Board shall is authorized to deny any application
for licensure filed by any person that is substantially cowned
{five percent [5%] or mere) by any previously defaulting
manufacturer, dealer, distributor, or contractor, or any
substantial owner thereof (five percent [5%] or more). This
provision applies until the previcusly defaulting manufacturer,
dealer, distributor, or contractor, or substantial owner thereof
(five percent [5%] or more), has made full reimbursement to the
Recovery Fund.

16.13. Nothing in these rules shall be construed to limit
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or restrict in any manner other c¢ivil or e¢riminal remedies
avallable under the law to any person.

16.3i4. The Beoard may utilize any funds contained in <the
Recovery Fund in excess of four hundred thousand dollars
{$400,000}) for¥r such consumer and public education activities that
are related to manufactured homes as the Board considers
arpropriate. -

§42-19-17. Severability.

17.1. ITf any provisions of this rule or its applicaticn te
any person is held invalid, such invalidity shall not affect the
provisions or applicartion of the rules which can be given
effect without the invalid provisions or applicatior, and to this
end the provisions of this rule are declared fto be severable.
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