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SUMMARY OF RULEB

This rule sets administrative procedures for the enforcement of
the West Virginia Manufactured Housing Construction and Safety
Standards Act, WV Code §21-9. By specific Section, the following
is offered as a general summary of the Rule.

Se¢. 1. GENERAL.

Scope. This 1legislative 1rule governs licensing, fees,
standards, the handling of complaints, sanctions, the recovery
fund, and all other matters relevant to the designation of the
Board as a State Administrative Agency under the National
Manufactured Housing Construction and Safety Standards Act of
1974, 42 U.S.C/ §5401 et seq.

Authority. WV Code §21-9-4.

Sec, 2. APPLICATION AND ENFORCEMENT.

Application. The zrule applies to the Beard and to all
persons, materials and transactions governed by or otherwise
within the jurisdiction of the Board.

Enforcement. The enforcement of the rule is vested with
the Board.

Sec. 3. DEFINITIONS. Establishes the definitions of certain terms
used throughout the rule which are generally used in the
manufactured housing industry and as established by Code.

Sec. 4. LICENSURE OF MANURACTURERS.

Establishes licensure criteria, renewal criteria, term of
licensure, vosting reguirements and restrictions for
manufacturers of manufactured housing.

Sec. 5. LICENSURE OF DEALERS AND DISTRIRBUTORS.

Establishes licensure criteria, renewal criteria, term of
licensure, posting requirements and restrictions for dealers and
distributers of manufactured heousing.

Sec. 6. LICENSURE OF CONTRACTORS.

Establishes licensure criteria, renewal criteria, term of
licensure, posting reguirements and restrictions for contractors
whe install, repair or modifyv manufactured housing.

Sec. 7. ADOPTION OQF FEDERAL STANDARDS AND REGULATIONS;
DESIGNATION BY HUD AS AN SSA.

Adopts the requirements of 24 C.F.R, 3280.1 et seq which
gualifies the Board to Act as a State Administrative Agency under
Federal HUD Code.

Sec., 8. Inspections; DAPIA; IFIA.
Establishes inspection criteria, authority, and fees for
the inspection of faciliities governed by the Board. This section




primarily deals with manufacturing facilities and there are
currently no such facilities operating in West Virginia.

Sec. 9. LABELING, RECORDKEEPING, AND REPORTING.

Affirms labeling reguirements of Federal HUD code, sets
recordkeeping requirements of 1licensees, and sets reporting
criteria for llcensees.

Sec, 10.CONSUMER MANUALS; INSTALLATION.

Affirme Federal HUD requirement to daliver HUD-approved
consumer manuals and sets installation requirements for all
manufactured housing.

Sec. 11.ALTERATIONS AND REPAIRS.
Sets very basic criteria for the altering or repalring of
a manufactured home,

Sec. 12.TRANSPORTATION.
Sets basic criteria for the transportation of a
manufacturad home. |

Sec. 13.COMPLAINT HANDLING.

Establishes procedure Ifor the handling of c¢onsumer
complaints in accordance with 532 C.F.R 1, Section 1.1 et seqg. and
WV Code §29A-5-1 et seq.

Sec. 14, IMMINENT SAFETY HAZARDS, SERIQUS DEFECTS, DEFECTS,
NONCOMPLIANCES,

Primarily, this section adopts Federal requirement
relative to the manufacturing process and the finished product.
It sets recordkeeping regquirements and procedures for complaint
handling.

Sec., 15.DISCIPLINARY SANCTIONS.

Dafines the disgciplinary powers of the Board. Identifies
specific violations for which sanctions may be imposed, sets
levels of sanctions and provides an appeal process in accordance
with WV Code §29A-5, et sed.

Sec. 16.STATE MANUFACTURED HOQUSING RECOVERY FUND.

Establishes a recovery fund to restore counsumers when no
other 1legal recourse is available. Establishes participation
criteria for licensees, claims procedures and restrictions.

Sec. 17.SEVERABILITY.
Establishes standard severability clause.




STATEMENT OF CIRCUMSTANCES

The Beard has met with much difficulty relative to
time/notification reguirements for administrative hearings and
appeals of Board decisions. The Board feels that the time
reguirements Ffor filing appeals and 1issuing decisions are too
restrictive. This amendment does not seek to alter or effect the
application of WV Code §29A-5, Contested Cases.

The second element of this amendment applies to 42 CSR 19,
Section 10, Consumer Manuals; Installation. More specifically,
this amendment deals with Section 10.2. This section provides
methods for the installation of manufactured homes. The most
widely used of these methods are (a) in accordance with the home
manufacturer's recommendations contained 1in or accompanyving the
consumer manual reguired by 24 CFR 3283, or {(c¢) consistent with
the recommendations published by the American Naticnal Standards
Institute (ANSI) A225.1, Installation Standards for Manufactured
Homes. Both of these methods require that footing systems be
installed in consideration of local frost heave factors. Simply
put, the footings must be installed below the local frostline to
prevent the damaging effects of severe £frost heave. Local
frostline level are to be obtained from local governing
authorities from what are commonly called "building codes". Only
two counties and very few c¢ities in West Virginia have adopted
building codes which identify local frostline levels. The purpose
of this amendment is to set a frostline standard which shall be
used in the absence of a standard as set by local building ceodes,
This standard would have effect in 53 of the 55 counties in West
Virginia. Further, it shall be applicable to ONLY manufactured
housing governed by WV Code §21-9,




FISCAL NOTE

The purpose for the filing of this rule is to amend an existing

rule, 42 CSR 19, West Virginia Manufactured Housing Construction
and Safety sStandards Beard.

Adoption of this amendment will have NO FISCAL: IMPACT upon the
application and/or enforcement of the Act.
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TITLE 42

LEGISLATIVE RULES ‘OF@%;EO”? 3;%;5“
DIVISION OF LABCOR
SERIES 19
WEST VIRGINIA MANUFACTURED HQUSING CONSTRUCTION AND
SAFETY STANDARDS BOARD
§42-19-1. General.
1.1. Scopei .-- This legislative rule shall govern
licensing, ~fees, standards. the handling c¢f complaints,

sanctions, the recovery £fund, and all other matters relevant to
the designation of the Zoard asgs a State Administrative Agency
under the National Manufactured Housing ConStructﬂon and Safety
Standards ARct of 1974, 42 U.S.C. §3401 et seadq.

1.2. Authority. -- W. Va. Code §21-9-%.
1.3. Filing Date. == June 9, 19%3.
1.4, =ffective Date. == June 9, 1993.

§42-19~2, Application and Enforcement.

2.1. Application. =-- This legislative rule applies to the
Board and to all perschs, materials and transactions governed by
or otherwise within the jurisdiction of the Board.

2.24 Enforcement. -- The enforcement ¢f this legislative
rule is vested in theée Board.

§42-19-3. Definitions.

3.1. MAggrieved consumer® means any consumer who may be
entitled to a pavyment of compensation out of the Recovery Fund
pursuant to Secticon 16 of this rule as a result of the actions
of a manufacturer, Gealer, distributor or contractor eI
manufactured housing. In noe evenit shall any aggrieved consumer .
be recognized as an interested person in any Board investigation,
informal presentation of views, or contested case hearing.

3.2. "Board" means the West Virginia Manufactured Housing
Construction and Safety Standards Board.

3.3. "Business location" means each physically distinct
operation maintained by a manufacturer, dealer, or distributor of




manufactured housing.

3.4. "Commissioner® means the Commissioner of the West
Virginia State Diwvision ¢f Labor.

3.5. ngContested case hearing” means the procedural rights
guaranteed to any interested person who is or may be adversely
affected by an crder of tH& 2RBoard. These rights are delineated
in the Board's procedural rules at 32 C.F.R. 1, Sections 1.1 et
seg. and at wW.Va. Code § 252-5-1 ef sed.

3.6. "Contractort means any person who perfiorms operatcions
in the State at the occupancy site which render a manufactured
home fit for habitaticn. This definition does not include persons
who do work on a manufactured home which i1s owned or leased by
such persocon doing the work. Such operations include without
limitation, installaticn or construction of the foundation,
positioning, blocking, leveling, supporting, tying down,
connecting utility systems, making minor agdjustments, or
assembling multiple or expandable units. such  operations also
include transporting the unit to the occupancy site by other than
a motor carrier regulated by the West Virginia Public Sarvice
Commission. ~The term Ycontractor" specifically includes primary
contractors and subcontractors.

3.7, "DAPTA" means the Design Approval Primary Inspection
Rgency specified in the federal standards.

2.8. "Dealer" means ahy person engaged in the State in the
sale, accepting on consignment, leasing, or distribution af
manufactured homes, -primarily to persons who in good £faith
purchase or lease a manufactured home for purposes other than
resalie. -

3.8.7 "Thefacst” | includes any defect iIin the performance,
construction, components, or material of a manufactured home IThat
renders the home or any part thereof not £it for the ordinary
use for which it was intended,  but dces not result in an
unreasonable risk of injury or death te the occupants of the
affected manufactured home.

3.10. T"Distributor" means any person engaged in the State
in the sale and digtribution of manufactured homes for resale.

3.11. "Failure to Conform” means an imminent safety hazard

related to the federal standards, a serious defect, defect, or
noncompliance and is used as a substitute for all of those tlerms.

3.12. "Faderal Standards" means the federal manufactured
home procedural and enforcement regulations promiilgated under 22
U.5.C. §§ 5401, et sedq. i

3.13. "Faderal Standards" means the £federal manufactured
home construction and safety standards promulgated under 42




U.s.C. 8% 5401, et seg.

3.14. T"rormal presentation of views" is the eguivalent of a
"oontested case hearing” as defined in Section 2.5 of this rule.

3.15. “tEupt means the United sStates Department of
Housing and Urban Develcpment and its Secretary.

3,16, T"HUD data plate” means the permanently affixed data
piate placed on each manufactured home pursuant to the federal
standards (24 CFR 3280.5].

3.17. THUD i1abel’ means the permanently affixed
certification label placed on each manufactured home pursuant Lo
the federal standards (24 CFR 3280.8).

3.18. "Imminent saifiety hazard" means a hazard that presents
an imminent and unreasconatle risk of death or severe personal
injury that may or may not be related to a faillure to comply with
an applicable federal standard.

3.19. o "Informal presentation of _views" means the
procedural rights guaranteed to any person by Sections 13.4,
13.5, and 13.6 of this rule. Any interested person adversely

affected by an order of the Board after an informal presentation
of vwviews shall be afforded an opportunity for a contested case
hearing 1f 80 reguested in writing by the interested person
within -=ser»-&16+ thirtv (30 davs of vyecelipt o©f the order
adijudicating the informal presentation of views.

3.20. "Inetaller™ is the equivalent of "contractor" as
defined in Section 3.6 of this rule.

.21, !M"Interested person” means any person whose rights
are or may be adversely affected by the Board as a resuilt of an
investigation, informal presentation of views, or contested
case hearing, and who accordingly is Dermwtted to_participate
in such proceedings before the Beard.

3.22. "TPIA" means the Production Inspection Primary
Inspection Agency specified in the federal regulations.

3.23. “Manufacturer" means any rerson engaged in
manufacturing or assembiing manufactured homes, including any
person engaged in importing manufactured homes into the State for
resale ) ) R

3.24. "Manufactured home™ means a structure,
transportable in one {1) or more secticons, which in the traveling
mode is eight (8) body feet or more in width or forty (40} body
feat .or more in ~ length aor, whHén eFedted on site, 1is three
hundred twenty (320} or more square feet, and which is built on
a permanent chassis and designed to be used as a dwelling with or
without & permanent foundation when connected to the reguired




utilities, and Inciudes the plumbing, heating, air-conditioning,
and electrical systems contained therein; except that such term
incliudes. any “structure which meets all the reguirements of this
definition except the size reguirements and with respect to
which the manufacturer veluntarily files a certificate which
complies with the applicable federal standards (24 CFR 3282.13).
Calculations Used to determine the number oI square feet in a
structure will be based on the structure’'s exterior dimensions
measured at the largest horizontal projections when entered on
sita..Unlesg specificaily indicated to the contrary herein, all
refarences Lo a "manufactured home" means a new or used
manufacturad hone.

3.25. "Noncompliance!” means a failure of a manuifactured
home to comply with a federal standard that does not constitute
a defect, serious defect, or imminent safety hazard.

3.26. "Perscon” means any individual, trust, estate,
partnershipg, corporation, asscociation, or any cother legal entity
recognized by +the State, including any State or political
subdivision. SR

3.27. "purchaser" means the person purchasing a
manufactured home in good falth for purposes other than resale.

3.28. "Recovery Fund" means the State Manufactured Housing
Recovery Fund as established by Section 16 ¢f this rule.

2.29. "saRT means the State Administrative Agency specified
in the federal regulations.

2.30. "sSerious defect”™ means any failure te comply with
an applicable federal standard that renders the manufactured home
or any part thereof _not fit for the ordinary use for which it
was intended and which results in an unreascnable risk of injury
or death to occupants of the affected manufactured home.

3.31. "State! means the State of West Virginia.

§42-19-4. Licensure of Manufacturers.

4.1, No person may engage in the. business of a manufacturer
in this State without a license. Each manufacturer who desires
to engage in business in the State shall apply to the Beoard Icr a
licernse. A manufacturer must maintain one (1) license Z£Lor each
business location in the State. A manufacturer who maintains all
of its Dbusiness locaticns out of the State, but who ships,
imports, or delivers manufactured homes into the State, and is
consideraed to be engaged in business in the State, must maintain
one {1) license for each out-of-State business location which
will ship, import, or deliver manufactured homes into the State.

4.2. A manufacturer's license is valid for up tc cne (1)




vear, and expires on the thirtieth (30th) day of June in each
vear, unless soconer revoked or suspended by the Beard.

4.3. Any manufacturer who is net currently licensed te
angage in business in the State, but who desires to be licensed,
shall submit as initial appilicatiocon cocn forms supplied by the
Board. Fach initial application shall be accompanied by all
information reguired by the Beoard on its forms, including but not
limited to:

(a} the legal and trade name{s) of the manufacturer;

{b) the address ¢of the manufacturer's wvarious
business locations desiring licensure; )

e} the phone number of each business lacation
desiring licensure;

{dy the names and addresses of the owners,
officers, and directers o the manufacturer;

(e} evidence of the manufacturer's legal authority to
engage 1in business in the State;

(f) a fee of three hundred. dollars ($300.00) for each
businsss leocation desiring licensure;

{g) assurance cf the manufacturer's financial
regpon Slbl1lby as required by Section 16 of this
rule;

fhy a statement of compliance with all appllcab;e

state and federal standards;

(i) <the name(s) of the DAPIA or DAPIAs who inspect the
manufacturer;
{3 the namel{s) of the IPTA or IPTIAs who inspeci the

manufacturer;

(k) a copy of all DAPIA-approved manufactured home
designs currently in use;

(1) a copy of all DAPIA-approved quallity assurance
programs currently in use;

(m} a copy of all manufadturing plant certification
reports issued by an IPIA in the past twelve (12)
months; and

(n) a list of the names of all dealers and/or
distributors ir the Sitate that are autherized to
receive the manufacturer's product line.




4.4. Any manufacturer currently licensed in the State shall
submit an application for licensure renewal on or before the
thirtieth {30th) day of June 1in each vear. Any renewal
application is & wvalid license for a period of thirty (30) davs,
or until rejected by the Board. It shall be accompanied by all
information reguired by the Becard on its forms as specified by
Section 4.3 of this rule, including a renewal fee o©f three
hundred dollars ($300.00).

4.5.. The Board shall grant or refuse any initial or renewal
application for a manufacturer's license within thirty (30) days
after a proper and compiete application has been filed. If any
initial or renewal application isg £ound by the Board %to not
constitute a proper and complete application, the Board may
reguest additional information. The Board's thirty (30} day
period for acting upon an application does not commence until a
proper and complete application has been received Dby the Board.
In no ~evext shall any Tenewal application, complate or
incomplete, proper or improper, be considered a valid license for
a period of more than thirty (30) days from the date of its
filing. - -

4.6, _The Board shall grant an initial or renewal
manufacturer's license if it finds that the applicant 1is eligible
to operate as a_manufacturer by virtue of each of the following:

{a) the manufacturer’s adeguate financial capacity;

(B) the manufacturer’s record of compliance with any
iawful orders of the Board or any other eguivalent
agency for any other jurisdicticn, including the
lack of any revocation, suspension, or limitation
on the manufacturer's license in this state or any
other jurisdiction; and

(¢) the manufacturer's compliance with the applicable
portions of these rules and with the applicable
federal standards, including receipt of all DAPIA
and IPIA approvals and certifications.

4.7. 1Initial and renewal licenses for manufacturers may be
granted for some business locations and denied for others 1f the
facts justify such action. :

£.8. Eachk manufacturer zhall conspicuously display its
license at sach of its licensed business locations.

4.9, A manufacturer's license is not transferable. Any
change in the person holding the license, including a change in
the ownership of sole proprietorship, a change of a partner in a
partnership, or the creation of a new corporate entity, reguires

a new iicense.




§42-19-5. Licensure of Dealers and bistributors.

5.1. No perscon may engage in the business o0f a dealer
and/or distributor in this state without a license. Each dealer
and/or distributor who desires Lo engage in business in the state
shall apply to the EBoard for a license, A dealer and/or
distributor must maintain one (1) license for each business
location in the state, ) '

5.2. A dealer's and/or distributor's license is wvalid for
up to cne {1) vear, and expires on the thirtieth (30th) day of
June each vear, unless socner revoked or suspended by the Board.

5.3. Any dealer and/or distributeor who is not currently
licensed to engage in business in the State, but who desires to
be licensed, shall submit an initial application on forms
supplied by the Board. Zach initial application shall be
accompanied by all information required by the Beoard on its
forms, including but not Iimited to:

{a) the legal and trade name(s)} of the dealer and/or
distributor;

(b} the address of the dealer and/or distributor's
various business locations desgiring licensure;

{c¢) the phone number of each business location
desiring licensure;

(d) the names and addresses of the owners, officers,
and directors of the dealer and/or distributor;

{e) evidence ¢f the dealer's and/or distributor's
legal authority to engage in business in the
state;

(fY a fee of one hundred dollars ($100.00) for each
business location desiring licensure;

(g assurance cf the dealer's and/or distributor’s
financial responsibility as reguired by Section 16
of this ruls;

(h}) a statement of compliance with all applicable
state and federal standards;

(i) a list of the names of all manuiacturers in or out
of the State whose product line the dealer and/or
distributor is authorized to receive; and

(i) a list of the names of all salespersons emploved
by the dealer and/or distributor.




5.4, Any dealer and/or distributor currently licensed in
the state shall submit an application for licensure renewal cn or
before the thirtieth {30th} day ¢f June in each vear. Any renewal
application is a valid license for a period cf thirty (30} days,
or until rejected by the Board. It shall be accewmpanied by ali
information regquired by the Board on its forms as specified by
Section 6.3 ©f this rule, including a renewal fee of one hundred
dollars ($100.00;}.

5.5. THée Beard shall grant or refuse any initial or renewal
application for a dealer's and/or distributor’'s license within
thirty {30) days after a proper and compiete application has been
filed. If Tany ihitial or renewal application is found by the
Board toc not constitute a proper and complete application, the
Board may request additional information. The Board's thirty (30)°
day period for acting upon an application does not commence until
a proper and complete application has been received by the Board.
in no — event shall any renewal application, complets o©r
incomplete, proper or improper, be considered a valid license Ior
a pericd of more than thirty (3C¢) days £rom Lthe date of its
ffling. ) ’ _

5.6. The Begard shall grant an initial or renewal dezler's
and/or distributoris license if it finds that the applicant is
eligible to operate as a dealer and/or distributor by virtue of
each of the folliowing: - ) : :

fay the dealer's and/or distributor's adeguate
financial capacity;

{b} the dealer’'s and/cor distributor’s record of
compliance with any lawful orders of the Board

or any other sguivalent agency of any other
jurisdiction, including the lack of any
revocation, suspension, or limitation of the
dealer's and/or distributor's licemse 1in this
state or any other jurisdiction; and o

{¢) the dealer's and/or distributor's compliance
with the applicable portions cf these rules and
with the applicable federal standards.

5.7. Initial and renewal licenses for dealers and/or
distributors may be granted for some business locations and
deniad for others if the facts justify such action. However, if
one bhusiness location gualifies as both a dealer and distributor
under these regulations, only one {1) license is reguired for
that business lcocation. ' ' ' :

5.8. BEach dealer and/or distributeor shall conspicucusly
display its_license at each of its business locaticons and at any
work-site _where the "dealer and/or distributer is performing
services as defined by West Virginia Code §21-9-1 et seg of this
rule. " :




5.9, A dealer's and/or distributor's license is not
transferable.. Any change in the person holding the license,
including a change in the ownership of a sole proprietorship, a
change 0f =3 partner in a partnership, or the creation of a new
corporate entity, regquires a new license.

§42~19-6. Licensure of Contractors.

€.1. XNo person may engage in the business of a contractor
in the gtate witheout a license. Each contractor who desires to
engage in businegs in_the state shall apply to the Board for a
license.- A contractor is reguired +to maintain only one (1)
license. A  contractor wheose principal office or place of

business 1is.ocut of the state, but who desires to perform
contractor services in the state, must maintain a license.

6.2. A contracteor's license 1is valid for up to one (1)
vear, and expires on. the thirtieth (30th) day of June in each
year; unless sooner revoked or suspended by the Board.

65.3. Eny contractor who is not currenitly licensed %o
engage in buginess in the state, but who desires to be licensed,
shall submit an initial application on forms supplised by ths
Board. Ezch initial application shall be accompanied by all
information = required by the Board on its forms, including but
not limited to: .

{a) the legal and trade name{s) of the contractor;
() the address cof the contractor;
(c) the phene number <of the contractor;

{d) the names and addresses o¢f the owners,
officers, and directors of the contractor;

{a} evidence of the contracteor's legal authority to
erigage in business in the state, including
compliance with W.Va.Ccode §11-15-8Db;

{£)y a fee of fifty dollars {$50.00);

(g) such assurance of the contractor's £financial
responsibility as regquired by Section 16 cf this
rule; and

(hy a statement of compliance with all applicable
state and federal standards.

6.4. Any contractor currently licensed in the State shall
gubmit an application  for ligensure renewal on or hefore the
thirtieth (30th) day of June in esach vyear. = Any renewal

application is a valid license for a period of thirty (30} days,




or until rejected by the Boeoard. It shall be accompanied by all
information reguired by the Board _on I1ts forms as speclfied by
Section 6.3 0f this rule, including a renewal fee of fifty
dollars ($50.00): Previded, That 1f a contractor has met the
licensing reguirements of this rule and the West Virginia
Contractor Licensing Act of West Virginia Ceode §21-11-1 et seq,
has paid the annual license fee under West Virginia Code §21-11-
3, and has furnished bond or other assurance under West Virginia
Code 821-9-1C, he ofF she is neot required to pay the annual
license fee set forth in this section.

6.5, The Board shall grant or refuse any initial or renewal
application for a contractor's license within thirty (30} days
after a proper and ccomplete application has been IZiled. If any
initial or renewal application 1s found by the Board not to
constitiute a proper and complete applicatlion, the Board may
request additional infermation. The Board's thirty (30) day
pericd for acting upon -an application deoes not commence until a
proper and complete applicaticn has been received by the Board.
In no event shall any renewal application, complete . or
incomplete, proper or improper, be considered a valid license for
a period of more than thirty (30) davs from the date o©f its
filing. ) N

&.6. The Board shall grant an initial or renewal
contractor's ligense if 1t finds that the applicant is eligible
to cperate as a contractor by virtue of each of the following:

(a) the contractor's adeguate financial capacity;

(h) the contractor’'s record of compliance with any
lawful ordars of the Board or any other equivalent
agency for any other jurisdiciion, including the
ilack of any revocation, suspension, or
limitation on the contractor's license in the
state or any other Jjurisdiction; and

{c) the contractor's compliance with the applicabie
portions of these rules and with the applicable
federal standards.

6.7. Each contractoer -shall consplsucusly display its
license at its business location and at any work-site where the
contractor is performing services as defined by West Virginia
Code $21-3~1,et seg and this rule. -

6.8. A contractor's license is not transferable. Any
change in the person holding the license, incliuding a changes in
the ownership of a sole proprietorship, a change ¢of a partner in
a partnership, or the creation of a new corporate entity
reguires a new license. - - -

§42-19-7. Adoption of Federal Standards and Regulations;




Designation by HUD as an SAA.

7.1. ALl manufactured homes manufactured, shipped,
imported, delivered, distributed, soid, ieased, or installed .
into or in this state shall be in strict compliance with these
rules and with the applicable federal standards. The

sManufaciured Homs Construciion and Safety Standards® developed
by HUD and codified at 24 C.F.R. §3280.1 ebL seq. are hereby
adopted in their entirety and incorporated by reference in this
rule. In addition, - the "Manufactured Home Procedural and
Enforcement Regulaiions™ develcred by HUD and codified at 24
¢.F.R. 3282.1 et seg. are hereby adopted in their entirety and
incorporated by reference --in this rule. Likewise, +the
"Manufactured Home Consumer Manual Reguirements”™ develcoped by HUD
and codified at 24 C.F.R. §3283.1 et seg. are hereby adopted in
their entirety and incorporated by reference in this rule. No
person may manufacture, ship, import, deliver, distribute, sell,
lease, or instail a manufactured home in this State that wviolates
any applicable state or federal standard.

7.2. =Each manufaéturer, dealer, distributer, or contractor
applying for a license shall provide a statement of compliance
with all applicable state and federal standards. This statement
of compliance shall be signed by a responsikle officer or person
representing the applicant who has £full legal authority to bind
the applicant to its terms.

7.3. The Board shall seek the approval of HUD to be
designated as an SAA for purposes of the National Manufactured
Housing Comstruction and Safety standards Act of 1574, 42 U.S.C.
§3401 et seg. The Board is authorized to £file any and all
regquired applications and plans with HUD, and to employ such
personnel as regquired by federal standards, in order to chbtain
approval as an SAA (24 C.F.R. 3282.302).

§42-19-8. Inspections; DAPIAs; IPIAS.

8.1. The Board and its authorized agents, empleoyees, and
representatives may enter into any business location maintained
by a manufacturer, distributor, dealer, or contractor engaged in
business in this State for fthe  purpose of inspecting and
otherwise ascertaining whether state and federal standards are
being met. Any manufacturer, dealer, distributor, or contractar.
engaged in business in the state is considered to have given 1its
irrevocable consent to such an inspection by the Board. During
the course of an inspection, the Board may inspect and copy any
and all retords maintained by the manufacturer, dJdealer,
distributor, or contractor pursuant to this rule and the federal
standards. An inspection may occur, announced or unanncunced, at
any time betweean the hours of 8:00 a.m. and 5:00 p.m., Monday
through Friday, or at such other reasonable times as considered
necessary by the Beoard in the exercise of its duties.




8.2. The Board shall be authorized to charge an inspecition
fee 0f $25.00 per hour, not to exceed $250.00 per dayv, plus an
amount representing reimbursemeni of any mileage, per diem, and
other redsdnable expenses Iincurred in connection with any
inspection authorized by Secition 8.1 of this rule. This
inspection fee is pavable to the RBoard within thirty (30) davys of
completion of the inspecticn.

8.3. The Federal regulations contemplate the sstablishment
of primary inspection agencies known as DAPIAs and IPIAs. These
primary inspection agencies are resgsponsible for the enforcement
of the federal regulations and standards. .The primary
inspection agencies perform Icur {4) Dbasic enforcement
functions. They are: e -

{a) approval bhv a DAPIA of a manufacturer's
manufactured home design to assure that it is in
compliance with federal standards;

(b) eappreoval by a DAPIA of a manufacgturer's guality
control program to assure that it 1s compatible
with the design;

(e} approval by an IPIA of a manufacturer's
plant facility and manufacturing procesgs Lo assure
that the manufacturer can perform iis approved
guality control program and can produce
manufactured homes in conformance with iis
approved design; and

(d} performance of on~going inspections of the
manufacturing process to assure that the
manufacturer 1is continuing to perform its
approvad guality contrel preogram and, with
raspect to those aspects o¢f manufactured homes
inspected, ig continuing to prcocduce manufactured
homes in conformance with its approved designs and
in conformance with federal standards.

£.4. The Bpoard may develop a2 DAPIA and/or an IPIA to carry
out such federal enforcement functions. If the Beoard determines
that it will seek to develop =2 DAPIA and/or an IFIA, 1t is
authorized to file any and all reguired applicaticns and plans
with HUD neesded in order to obtain approval as a DAPIA and/or
IPIA, including a State-exclusive IPIA. The Board may employ such
personnel as reguired by federal standards for approved DAPIAS
and IPIAas (24 C.F.R. 3282.352).

8.5, Tf the Board does not seek or cobtain the approval of
HUD te act ags a DAPIA and\or IPIA, it may participate in joint
team mwmonitoring of DAPIAs and IPIAs in conjunction with HUD. The
Board may also independently monltor the performance of DAPIAS
and IPIAis acting within the State in coordination with HUD

monitoring. - -




8.6. The Beard 1s authorized to charge the folleowing
inspection fees when performing any of 1its duly authorized
functions as an approved DAPIA and/or IPIA:

(a) a fee of $30.00 .per hour, nect te exceed S
$300.00 per day, for conducting manufactured home
initial design or design changes evaluations:

(b)) a fee of $30.00 per hour, nct Lo exceed
$300.00 per day, for conducting manufacturer
guality contral program evaluations;

(c}) a fee of $30.00 per hour, not to exceed .
$300.00 per day, for conducting initial and
ongoing manufacturing plant inspecticons; and

(d) an amount representing reimbursement of any
mileage, per diem, and other reasonable expenses
incurred in connection with any of the aktove.

8.7. The DAPIA and IPIA inspection fees are payable to
the Board within thirty (30) days of completion of tThe
inspection. ~

8.8. When the Bpard is finaily approved by HUD as an SAA,
each manufacturer shall also pay a monitoring inspection fee in
an amount established from time t¢ time by HUD for each
transportable section of each manufactured housing unit produced
by a manufacturer in the State. This monitoring inspection fee is
payvable directly to HUD,

§42-19-9. Labeling, Recordkeeping, and Reporting.

9.1. The HUD label affixed to =sach transportable section of
each manufactured home for sale or lease in the United States is
the only label reguired by the Board. No manufactured home shall
ne-shipped, imported, delivered, istributed, sold, leased, or.
installed into aor in the state without a #UD label.

g.2. The HUD data plate affixed to esach manufactured home
for sale or lease in the United States is the only data plate
required by the Board. No manufactured hceme shall be shippred,
imported, delivered, distributed, sold, leased, or installed intoc -
or in the state withcout a HUD data plate. ' : '

9.3, No person may remove a HUD label or data plate from a
manufactured home. )

c.4, Each licensed manufacturer shall maintain records of
the following for each manufactured home manufactured Iin- this
state, or _ shipped, imported, or delivered to a dealer,

distributor, purchaser, or other person in this state:




{a) the information contained on the HUD data plate;
(b} the date of affixment of the HUD label; and

{¢) the name and address of the dealer, distributor,
purchaser, oI other person Lo whom the
manufactured home was first shipped, impeorted, or
delivered by the manufacturer.

5.5. Each licensed manufacturer shall report the
information cutliined in Section 9.4 of this rule To  the Board on
a gquarterly basis, covering the periocds July 1 to September 30,

Cctober 1 10 December 31, January 1 to March 31, and April 1 to
June 30. These reporis are due no later than Octocher 31, January
31, April 20, and July 31, respeciively.

9.6. Each licensed dealer and/or distributor shall maintain
records of the followin for each manufactured home shipped,
imported, or delivered to i1t hy a manufacturer, distributor,
dealer, or other person:

{a) the informaticn contained on the HUD data plate;

{b) whether the manufactured home contains a HUD
label;

(c) that the manufactured home has Dbeen
inspected upon delivery to determine if it has
been damaged, and if all furniture, appliances,
fixtures, and other devices are in place and
operable;

(d) the extent of any damage found upon inspection;

(e) whether any alterations to .the manufactured
home were made by the dealer and/or distributor,
including any repalrs;

(£} The name and address o0f the purchaser or other
person to whom the manufactured home was shipped,
imported, delivered, scld, or leased by the
dealer and/or distributor.

§,7. Bach licensed dealer and/or distributor shall report
the information outlined in Section 2.6 of this rule to the
Board on a guarterly ©bhasis, covering the periods July 1 to
September 30, Octcber 1 to December 31, January 1 to March 31,
and April 1 to June 30. These reports are due no later than
October 31, January 31, April 30, and July 31, respectively.

9.8. TEach licensed contractor shall maintain records of the
following for e=ach manufacdtured home which 1t transports and/or
installs in the state:




(a) the information contained on the HUD data plate;

{b) whether the manufactured home contains a HUD
label;

(e} the manner o¢f transport and/or installation
of the manufactured home;

{d) whether the manufactured home was damaged
in any way during transport and/or installation,
and the extent ¢f such damage;

(e} whether any alterations to the manufactured
home were made by the contractor, including any
repairs; and

{£) the name and address of the purchaser or other
person to whom the manufactured home wasg
transported and/or installed.

9.9. Rach licensed contractor shall report the information
outlined in Section 9.8 of this rule to the Board on a gquarterly
basis, covering the periecds July 1 to September 30, October 1 to
December 31, January 1 toe March 3%, and April 1 to Sune 3C. These
reports are due no later than October 31, January 31, April 30,
and July 31, respectively.

G,10. When the Beoard receives approval as an SAA, each IPIA
shall file reports with the Board in acceordance with the federal
regulations. :

9.11. When the Board receives approval as an. SAA, it is
authorized and is directed .to file reParts with HUD in
accordance with the federal regulations.

9.12. Nothing in these rules shall be construed to excuse
or exempt any manufacturer, dealer, distributeor, contractoer,
DAPIA, or IPIA from complying with any recordkeeping ox
reporting reguirements mandated by the fsderal regulations.

§42-19~-10. Consumer Manuals; Installation.

10.1. Each purchaser of a manufaciured home 1n the state

ghall be provided with a HUD-approved consumer manual applicable
to the manufactured home purchased. No manufacturer, dealer,
distributor, or contractor may interfere with the distribution of
g, HUD=-approved consumsr manual.

10.2. 211 manufactured homes installed in the state shall
be installed:

(a) in accordance with the home manufacturer's
racommendations contained in or accompanying the




consumer manual reguilresed by 24 CFR 3Z83; or

{b) in acgordance with a competent design
certified in writing by a registered professicnal
engineer and/or architect; or

fc) consistent with the rescommendations published
by the American National Standards Imstitute,
2225.1 Installation Standard feor Manufactured
Homes; o©r

(d) for used homes only, any generally accepted
commercial method reviewed and approved from time
to time v the Board.

10.3. Frostline considerations shall be mandatory for all
manufactured home _installations in this state. For the purposes
of Section 10,2, frogtline shall be determined by local ordiance
of a municipality or e¢ounhty. ITf the installation cof the
manufactured home in this state is in a municipaliiyv or county
+hat has not provided a specific numerical starndard, frostliine
may Dpe the designated numerical standard set forth in the
congumer manual reguired by 24 CFR_ 3283, or determined by a
registered professionzl engineer and/or architect and aperoved by
the Board for the individual site of the manufactured home
installation. In the absence of any of the above specific
designated numerical standards, for all applications. frostiine
shall be as follows:

{a) Twelve {12} inches from grade level for fogpisrs
under the I-beam if a perimeter figia enclcsure is
concurrently installed with the installaticn of
the manufactured home; and

(b)Y Thirty (30} inches from grade level for fgoters
under the I-bheam if 2 perimeter ficia enclcosure is
not concurrently installed with the installaticn
of~the manufactured home; and

{c) Thirty (30} inches from grade level for ail
perineter footings.

§42-19-11. Alterations and Repairs.

11.1. No alteraticen or repailr _shall be made tc any
manufactured home by a dealer, distributor, or contractor which
directly causes a failure to conform with applicable state and
federal standards.

11.2. Alteraticns or repairs made toe a used manufactured
home hy a dealer, distributor, or coniractor shall be designed
to promote cgompliance with applicable state and federal

standards provided, that a dealer, distributor, or contractor




shall not be obligated to bring a used manufactured home into
full compliance with applicdble state and federal standards. It
is the intent of this provision to allow and esncourage dealers,
distributors, and contracters to make desirable alterations and
repairs To used manufactured homes, inciuding alterations and
repalrs which do not bring such used homes into full compliance
with all applicable standards, so long =as the alterations and
repairs so made do not directly create a condition of
noncompliance which 4did not previously exist.

§42-19-12. Transportation.

12.1. The transportation of any manufactured home shall be
accomplished in a manner that allows the manufactured home to
withstand the adverse effécts o©of tramnsportation shogk and
vibration without its degradation or <the degradation of its
component parts. In no event shall any transportation method be

utilized which causes a £ailure of any manufactured home to
coniorm with applicable state and federal standards.

12.2. Manufactured homes shall not be transported at speeds
in excess of f£ifty (50) miles per hour.

§42-19-13., Complaint Handling.

13.1. All complaints to the Board shall be in writing and
shall specify the name, address, and phone number of the person
lodging the complaint. The Board, on its own initiative, may file
complaints. The Beoard shall review each complaint to determine
whether it should be dismissed, or subject to such other action
as specified by this rule.

13.2. A copy of every complaint shall bes forwarded to the
person named in the complaint. Upon receipt, the person named has

Sverty—2or thirtvy (30) days in which to respond te the complaint
in writing. If, upon consideration ¢f the complaint and the
response, the Board determines that no violation of any
applicable state or federal standard has occurred, the Board may
dismiss the complaint through the i1ssuance of a written order
setting forth the basis for the dismissal. If, however, the Board
determines that further review or other action is necessary, the
Board may proceed as set forth by this rule. ) .

13.3. The Board and iits authorized agents, employees, and
representatives may independently investigate the basis for any
complaint filed. During the course of its investigation, the
Board ma¥v conduct such inspectiong as are described in Section
8.1 of this rule. If at .any time during the c¢ourse of its

investigation 1t ©bhecomes apparent that no violation of any
applicable state or £federal standard has occurred, the Board may
dismiss the complaint in the manner set forth in Section 13.2 of
this ruie.




13.4. The Beard may at any time after the recesipt of &
complaint 1ssue a written notice of its intent to conduct an
informal hearing. XNotice of such intent shall bhe provided to all
interested persons by certified mail at least ten (10) EIwentwv
{20) davys in advance. This notice of intent to conduct an
informal presentation of views shall include:

{a) a statement of the time, place, and nature of the
proceeding;

{n) a statement of the subject matter cf the
proceeding, and if appropriate, an order to show
cause why the Board should not impose a sancticn
upon the interested person or persons named; and

{¢) a summary of how the proceeding shall be
conducted and by whom, it being specifically
recognized that a hearing examiner may be
appointed by the Board for this purpose.

13.5. An informal hearing of wviews shall be written or
oral, or. both, at the sole discretion of the Beocard. Testimony
under - oath or affirmation is not reguired, ner is

cross~examination or rebuttal evidence permitted. The rules of
evidence "ag applicable in the circuilt courts of the state shall
net prevail, nor shall the presence of legal counsel be
permitted. A stenographic or mechanical transcript of the
proceeding shall not he maintained. If a hearing examiner is
appointed, the hearing examiner shall prepare a written summary
of any oral proceedings. The purpose of an informal presentation
of vwviews is to allow Lhe gathering of informaticon at a minimum
of cost and time for both the Board and interested persoms,
while facilitating fully informed decision-making by the Board.

13.6. The Board shall issue a written order within £Rirtsw
4283 sixtv (601 days after the completion of an informal
presentation of views. The order shall include a brief statement
of findings and conciusions, with specific references tc
principal supporting items of evidence as well as the reasons or
basis therefor. o oo

12.7. The Beard, in the exercise of 1ts discretion, may
forego an informal hearing of views and institute a .contested
case hearing (formal presentation of views) at any time after the
filing of a complaint. Moreover, any interested perscn
adversely affected by an order of the Board after an informal
presentation of views may make a written reguest for a contested
case hearing within =e=—{383 thirty (30} days of recelipt of the

order adjudicating the informal hearing. The Board shall conduct

a contested case hearing in accordance with the procedural rules
af the Board as get forth at 532 C.P.R. 1, Section 1.1 et seg. as
well as W.Va. Code §293A-5-1 et seq. ’

3.8. Any interested person, including <the Board,

ok




invelved in anvy investigation of a ceomplaint, informal hearing,
or contested case hearing {(formal hearing) may at any time
propose a sesttlement which may be entered into with the consent
of all interésted persgonsg and the Board. Final acceptance of a
sattlement shall be memcorialized in a settliement order and signed
by the Board and all interested persons. The execution of a final
settliement order shall immediately terminate any related
proceedings, and is binding upon the Board and all interested
parties. -

13.,9. All proceedings, Teports, records, complaints, and
nondelibarative materials of the Board shall ke open to the
public te the same extent as permitted under the Open

Governmental Proceedings 2ct, W.Va. Code §6-9A~1 et seq., and
the Freedom of Information Act, W.Va. Code §28B-1-1 et seg.

§42-19-14. Imminent Safety Hazards, Seriocus Defects, Defects,
Noncompliances.

14.1. Notwithstanding any provision of this rule to the
contrary, when the Beard is approved by HUD as an SAA, 1t shall
be guided by procedures adopted by HUD at 24 C.F.R. §3282.401
through §3282.416 when dealing with consumer complaints or other
information indicating the possible existence of an imminent
safety hazard, serious defect, defect, or noncompliance of a
manufactured home manufactured by a manufacturer located within
the state. The aforementioned federal regulaticons ars hereby
adopted in their entirety and are incorporated by reference in
this rule. The Board shall oversee the handling of such consumer
complaints in accordance with these federal regulations.

14.2. Manufacturers are required by the federal regulations
to maintain records relating to notification and correction of
imminent safety hazards or serious defects of manufactured homes.
In sSome cases, manufagturers are reguired Lo provide
notification of defects, 1n accordance with 24 C.F.R.
3282.404(a). These records include, but are not limited to, the
following:

(a} records of all investigations and
inspections undertaken to determine whethexr
there exists an imminent safety hazard,
serious defect, defect, or noncompliance in its
manufactured homes.- :

(b} records of all determinations regarding
the existence or nonexisitence of such an
imminent safetvy hazard, serious defect,
defect, or noncompliance;

{c) records of all plans for notification and
correstion of any imminent safety hazard cor
sericus defect, and in some cases notification




of defscts, lnciuding copies of the actual
notices sent and the lists ©f the persons
notified;

(d} records of all corrections and attemptad
corrections undertaken; and

(&) racords of all completion reports £iled
pursuant to 24 C.F.R.§3282.412(e).

14.3. Yo assist the Board 1n overseeing the handling of
consumer complaints in accordance with the federal standards, the

Board shall inspect the records identified in Section 14.2 of -

this rule no less £reguently than onde every twelve (12) months
for—each manufacturer located within the State. If the Beard
finds that a manufacturer is aot acting in compliance with 24
C,.F.R.83282.401 through §3282.416, the Beard shall schedule the
matter for a contested case hearing uniless one of the fellowing

apply:

{a}y the affected manufactured homes were
manufactured in more than one state;

(b} there exists an imminent safety hazard; or
{¢) there exists a serious defect.

If sSubsections 14.3 {a}, {(bH), or (¢} of this rule applies,
the matter shall bhe referred by the Board to HUD for immediate
handling.

14.4. At the conciusion of any contested case hearing
conducted pursuant to Section 14.3 of this rule, and the
subseguent issuance of the Beard’'s order, the manufaciurer may
seek an appeal in accordance with W.va. Code §29A-5-4.
Alternatively, the manufacturer may, pursuant te 24 C.F.R.
§3282.407 {¢) {2}, appeal to HUD within ten (1C) days afterxr

receipt of the RBoardis order. —

$42-19-15. Disciplinary Sanctions.

i5.1. The Board may impose sanctions upon any person for
any of the following reasons:

(a) the manufacture, sale, lease, offer £for sale
or lease, or the introduction, delivery, or
importation inteo this State of any manufactured
home on or after the effective date of any
applicable state or federal standard, which home
does not comply with such standard: provided
howaver, that this subsection shall not apply to

{i) any perscn who =sstablishes that he did not

WL

have reason to know in the exercise of duese care




{h)

at such manufactured home is not in conformity
th applicable state or federal standards, or
i} any person who, prior to such £first
purchase, heolds a certificate Dby the
manufacturer or importer of manufactured home to
the effect that manufactured home conforms to all
applicable federal standards, unless the person
knows thet the manufactured home does not conform;

the failure or refusal to permit Board

access to or copving of records, or the failure to
make required reports or to provide information,
or the failure or refusal to permit entry or
inspection as reguired by these rules;

the failure to furnish notificatien and
correction of any defect as required by 42 U.S.C.
§5414 and 24 C.F.R. §3282.401 through §3282.41%;

the failiire to issue a certification required by
42 U.8.C. §5418, or to issue a ceriification to
the effaect that a manufactured home conforms to
all applicable federal standards 1f such person
wnows or in the exercise of due care has reason
to know that such certification is false or
misleading in a material respect;

the failure to establish and maintain records,
make reports, and provide information as the Board
requires under these rules, or the failure to
permit, upon reguest of a person duly authorized
by the Board, the inspection of appropriate books,
papers, records, and documents relative to
determining whether a manufacturer, dealer,
distributor, or contractor has acted or is
acting in compliance with these rules or the
federal standards;

the igsuance of a certification pursuant to 42
U.s8.C. §53403(h) if said person knows or in the
exercise of due care has reason to know that
the ceriification 1s false or misleading in a
material respect; :

the submisgsion of any information or statemenis to
the Board, HUD, a DAPIA, or an IPIA which are
known bv the person submitting such information to
be false or misleading in a material respect;

+he criminal conviction of any person by any
competent state or federal court, which criminal

convicticn directly relates to the business of a
manufacturer, dealer, distributor, or contractor;




the application to an person by any
competent state or federal authority of any
disciplinary acticon which directliy relates to the
business of a manufacturer, dealer, distributcer,
ar contractor, including but not limited to, a
fine, license suspension, license revocation, or
license denial;

the operaticon of any business location engaged
in business in the state as a manufacturer,
dealier, distributcr, or contracior without a
license;

the failure to maintain adeguaie financial
assurance as reqguired by Section 16; of this rule;

the refusal to allew the Boeoard to conduct
inspections as permitted by these rules;

the failure toc pay any fee regquired Dy law,
these rules, or the faderal standards;

the removal of any HUD label or HUD data plate
from a new or used manufactured home;

the destructicon or permanent reamoval by a _
manufacturer, dealer, distributer, or contractor

of a BEUD-approvad consumer manual Ifrom a
manufactured home, thereby depriving a consumer of

the use of a manual;

the violation of the state or federsl
transportation or installation standard applicable
to a new or used manufactured home;

the making of any deceptive, Ifalse,
fraudulent, or misleading representation to any
consumer of a new or used manufactured home;

the shipment of a manufactured home by 2
manufacturer to a dealer and/or distributer in
this state that is neot properly licensed by this
state;

the acceptance of a manufactured home by a dealer
and/or distributor from a manufacturer not
properly licensed by this State;

the utilization of contract installation/repair
services py a dealer or manufacturer from a
contractor that is not properly licensed by this
state, )

the misappropriation of funds o©f a consumer




or prosyective consumer of a new or used
manufactured home;

{(v) the failiure to £fulfill any written orv
implied warranty obligation applicable to any new
or used manufactured home;

{w) the failure to comply with any order issued
by the Board, including any settlement order; and

{x) the vioslation of any other rule promulgated by
the Board.
15.2. 2 determinaticon by the Board that a person has

committed any of the violations outlined in Section 15.1 of this
rule shall lead to the imposition of such disciplinary sanctions
as determined appropriate by the Board under the facts and
circumsiances of the case. -The Roard may apply any one or more of
the following sanctions:

{a) a public reprimand;

(b) a civil fine not to exceed one thousand dollars
($1000);

(c) suspension of license of a wmanufacturesr,
dealer, distributor, or contractor;

(&) revocation of the license of a manufacturer,
dealer, distributor, or contractor; or

(e} denial of an application for 1licensure filed. by
any manufacturer, dealer, distributor, or
contractor. :

15.3. A& c¢ivil fine may Dbe imposed for each separate
vimlation with respect to each manufactured home, except that the
maximum penalty shall not exceed one million dollaxrs ($1,000,000)
for any related series of violations occurring within one (1}
year from the date of the first viclation.

15,4, A suspension may be issued by the Board for any
period of time up Lo and including the remaining term of the
current license of ‘the manufacturer, dealer, distributor, or
contractor ‘in guestion. At the end of the designated suspension
period, the manufacturer, dealer, distributor, or contractor may
apply for reinstatement of a license pursuant to the previgions
of Sections 4.3, 5.3, or 6.3, of this rule, as applicable.

i5.5. A revocation may be issued by the Board for an
period of not less than one {i) noer more than five (5) yesars. At
the end of the designated revocation pericd, the manufacturer,
dealer, distributer, or contractor may re-apply for a license
pursuant to the provisions of Section 4.3, 5.2, or 6.2 of this




rule, as applicable.

i5.6. A determination by the Board to deny an application
for licensure disgqualifies the applicant from re-applving at any
time during the subseguent itwelve (12) month period, unless the
Board agrees to consider a re-application within a lesser time
pericd Dby gc designating its willingness to consgider a .
re-application within its order of denial.

15.7. The determination to impose a public reprimand,
fine, license suspension, license revocation, oxr license denial
may be undertaken by the Beard as a result of either an informal
presentation of views as outlined in Section 13 of this rule, or
after a contested case hearing: Provided that 1f the action is
taken by the Board after an informal presentation of views, the
issue of the public reprimand, fine, license suspension, llcense
revocation, or license denial shall be made the subject of a
contested case " hearing 1f so rsquested in writing Dby an
interested party within fes—{1o thirty (30) days after receipt
of the order adiudicating the informal presentation of views. The
purpose of this provision is to assure that any interested person
adversely affected by a decision of the Board is afforded those
rights delineated at W.Va. Code §21-9-5(b), §2%A-5-1 et seg., in
a contested case hearing de novo.

15.8, ©Nothing in these rules shall be construed to limit or
restrict in any manner other civil or c¢riminal remedies available
under the law to any rerson.

§42-19-16. State Manufactured Housing Recovery Fund.

i6.1. There is hereby created the State Manufactured
Housing Recovery Fund within the spescial treasury account
described at W.Va. Code §21-9-3{g). The primary purpcse of the
Recovery Fund is to repair manufactured homes so as to conform
to applicabie federal and state regulations and to held an amount
of financial assurance from each licensed manufacturer, dealer,
distributor, or cantractor as required by this rule.

16.2. The Board shall collect the following annual
assessment fee in satisfaction of each licensed manufacturer's,
dealer's, distributor's, or contractor's reguired assurance of

financial responsibility:

(a} $2,300.00 for each manufacturer's licensed
business location,

(bY &1,000.00 for each dealer’s and/or distributor's
licensed business lecation; and

(c) $500.00 for each licensed contractor.

These assessments shall be collected annually at the




time  o©f the filin of all initial and renewal license
applications: provided, that 1f the balance of Lhe Recovery Fund
on the thirtieth (30th) dayv of June of any vear eguals or exceeds
three hundred thousand dollars ($3006,000), then no assessments .
shall be collected from any previously licensed manufacturer,

dealer, distributor, or contractor for the next licensure
periocd. New applicants for licensurs are reguired to pay the
appiicable assessment fee regardless cof the bhalance of the

Recovery Fund.

16.3. Any manufacturer, dealer, distributor, or contracter
who applies for license within sixty {60) davs of the effective
date of these rules may elect to pay the initial assessment fee
in three {3) egual installments as follows: :

{a) the first installment shall e paid with the
application;

{b) the second installment within ninety {(90) days;
{c) the third installment within one hundred eighty
(180) days.

Tnitial and renewal aprlications £f£iled after this initial
sixty (60) day periocd must include payment in full of all
assessment faes.

16.4, The Board is authorized at any time to make special
agsesgsments upon all licensed “manufacturers, dealers,
distributors, and contractors if the Board determines - that the
assessments are necessary to maintain the fiscal integrity of the
Recovery Fund. In no event may a special assessment be issued by
the Board until or unless the balance of the Recovery Fund falls.
below two hundred fifty thousand dollars ($250,000}.

16.5. A1l assessments collected under the foregoing
provisions shall be deposited in the Recovery Fund maintained
within the special treasury account described at W.Va. Ccde
§21-5-9(g), and shall be used solely for the purposes described
in this section. The lassets of the Recovery Fund may be invested
and reinvested Dby the Beoard in accordance with applicable law.
Interest. revenues derived from the Recovery Fund shall be used
solely to maintain the Recovery Fund.

i6.6. All fines paid to the Board pursuant Lo any
disciplinary action conducted pursuant to Section 15 of this rule
shall be deposited by the Board in the Recovery Fund.

16.7. After the completion of any informal presentation of
views oOr a contested gase hearing involving a licensed
manufacturer, dealer;, distributor, or contractor pursuant to
Section 15, of this ruie the Board may determine that in lieu of
imposition of a public reprimand, fine, license suspension, or
license revocation, the Beard may instead direct in its order




that the licensed manufacturer, dealer, ‘distributor, or
contractor pay an amount to an aggrieved consumer for damages
actually incurred. Such payment shall be directed by the Board
only if: ' T

(a) a rule violation has pbeen determined to exist
under Section 15.1 cf this rule: provided, that
if such viclation has been determined as a resuli
of an informal . presentation of views, the
issue cof such viclation and the direction to pay
compensation shall »e made "the subject of a
contested case hearing if so reguested in writing
by the manufacturer, dealer, distributor, or
contracter within fex—{382 thirty {30] days
after receipt of the order adjudicating the
informal presentation of views;

(b} the public interest and welfare 15 not harmed
by the pavyment of compensaticen in 1lieu of a
public reprimand, £fine, 1license suspension, or

ijicense revocation; and

(c} the payment of compensation achieves the
desired disciplinary purpose.

16.8. Any amcunt directed to ke paid to an aggrieved
consumer pursuant to Section 16.7 ¢of this rule shall be limited
to actual, compensatory damages. Such compensation shall not
include attorney's fees, punitive or exemplary damages, or other
legal or court costs. It is the purpose of these rules to
strictly limit the compensation <to that amount designed to make
the aggrieved consumer whole for damages sustained as a result of
the actions of the manufacturer, dealer, distribuior, or
contractor. :

16.9, If  any amount directed tc be pald to an aggrieved
consumer is not paid by the manufacturer, dealer, distributer, or
contractor within thirty (30) dayvs following receipt of the
Board's order and the manufacturer, distributor, ' or cocntractor
has failed to reguest a ‘contested case hearing, or if one has
already been heid, to regquest a timely appeal, then the Board
shall, upon request pay the amount directed <ZIrom the Rscovery
Fund if: . o

{a) the Recovery Fund balance is sufficient To pay the
amount directed;

(b)) the aggrieved consumer has assigned to the
Board all rights and c¢laims that he or she has
against the manufacturer, dealer, distributor, or
contractor in guestion; and

(<) the aggrieved consumer has agreed to subrogate

the Board to all of his or her rights to the




extent ¢of the payment amount directed.

16.10. In no event shall any compensation be paid from the
Recovery Fund which exceeds ten thousand dollars (510,000) for
any one (1) wviolatioen by any ocne (1) licensed manufacturer,

dealer, - distributor, or contractor, or which exceeds twelve
thousandi Vifive hundred dellars (§12,500) for any seriesg of
viclations by anv one {1} 1licensed contractor, twentyv-five

thousand dollars ($25,000) Eor any series of wviolations by any
one {1) licensed dealer and/or distributor, or seventv-five
thousand dollars ($75,000} for any series of violations by any
one (1) licensed manufacturer.

16.11. An aggrieved coansumer has no c¢iaim, action, or legal
right to any payment from +the Recovery Fund, The decision to
award conperisation from the Recovery Fund falls solely within the
sound discretion of the Board acting in accordance with these
rules. In no avent "shall any aggrieved consumer be permitted ta
participate as an interested person in any Board action, nor
shall such consumer be entitled to appeal, challenge, or c¢ontest
the Board's direction to pavy or Lo not pay compensation. It is
the purpose oFf these rules to establish a Recovery Fund for the
protection of manufactured home consumers, and to have the Beard
represent the interests of such consumers in disciplinary
praoceadings against manufacturers, dealers, distributoers, and
contractors. o i

1€.12. Any licensed manufacturer, dealer, distributor, or
contractor wno dces not seek either a contested case hearing or
appeal, as appropriate under the circumstances, and who £ails to
ingtitute payment within the time period specgified in Section
16.5 of this rule, shall reimburse the Reccvery Fund Ifor any
amcunt paid on i1ts behalf by The Rec¢overy Fund plusg interest

calculated at the rate c¢f . ten percent {(10%) per annum. In
addition, the Beoard is autherized to suspend or revoke the
license cf such manufacturer, dealer, distributecr, or

contractor forthwith and without further procesadings until full
reimbursement to the Recovery Fund is made. any person that
maintaing a substantial ownership interest {five percent [5%] or
more} in any licensed manufacturer, dealer, distributor, or
zontractor that has failed to provide for full reimbursement to
the Recovery Fund is disgualified - Efrom maintaining any
substantial ownership interest five percent [5%] or more) in
any other licensed manufacturer, deszler, distributor, or
contractor. The Board shall is authorized to deny any application
for licensure filed by any person that is substarntially owned
{£ive percent [5%] or more} by any previcusly defaulting
manufacturer, dealer, distributor, or contracitcor, oOor any
substantial owner thereof (five percent [2%] oz more). This
provision applies until the previously defaulting manufacturer,
dealer, distributor, or contractor, or substantial owner thareof
{five percent [5%] or morej, has made £full reimbursement Lo the
Recovery Fund.
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156.13. HNothing in these rulss shall be construed fo limit
or restrict 1in any manner other c¢ivil or c¢riminal remedies
available under the law to any perscn.

16.14., The Berard may utlilize any funds contained in the

Recovery Fund 1in excess of four hundred Lhousand dellars
{5400,000) for such consumer ‘and public education activities that
are related to manufactured homes as the Board considers

appropriate.

§42-19-17. Severability.

17.1. If any provisions of this rule or its applilication to
any person is held invalid, such invalidity shall not affect the
provisions or application o©f the rules which can he given

affect without the invalid provisions or applicaticon, and to this
end the provisicns of this rule are declared to be severakle.




